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Mrojanpa M. L. v. Kalyani Pujarthy wee) 850 

izar Govinda’ Annappa Pai and Son 
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Parameshwaran Sinkunny Nair v. S. v. 
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Ramachander Rao ve Deputy Commis- 

sioner, Gulbarga (Nov) 328 
Ramachandra Gajanana ve Ganapati 

mabe ee (Nov) 336 
Raman M. S. v. Corporation of the City 

of Bangalore (Nov) 305 
Ramu V. v. M. V, Venkateppa (Oct) 291 
Rebello I, J. J. v. Chief Controlling Re- ; 
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Rudriah D. v. Chancellor, University of 

Agricultural Sciences, Bangalore (Mar) 84 
Shair Saheb T. v. State of Mysore (Jan) 26 
Shamanna D. v. D. Gangap pa (Apr) 112 
Shambumal Gangaram B, v. State Bank 

of Mysore (May) 156 
Shivachandra A. T. P, ve Swarna Silk 

House (Aug) 255 
Shivalingappa v. P. B. Puttappa (Sep) 273 
Shivappa Satvappa Mudakannavar v. 

Satyappa Yellappa Muttapagol ° (Dec) 852 
Shrinivas Krishnarao v. Narayan Devji (June) 174 
Shri Venkataramanaswami Permanent 

Bhandar Ltd. v. Ijari Padmarajappa (June) 182 
Siddappa H. v. Deputy Commissioner, 

‘Hassan (Nov) 818 
Siddaveerappa H. v. State of Mysore Guly! 200 
Sidramappa v. Mahadevi Bai May) 145 
Sreenivasa Rao M. L, v. Harinath Upe. | é 

dyaya (July) 215 
Srinivasa Gowda T. S. v. Siddiah (May) 144 
Sriramiah Setty D. S.v. D. Kanthamma (May) 148 
State Bank of Travancore v. M. Ramu 

Maheshwariah (Apr) 118 
State of Mysore v. E. Basavalingappa (Dec) 355 
State of ne ve’ Kalilulla “A ‘Ahmed © 

Shariff : (Feb) 60 
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(Apr) 117 
(Aug) aie 


. State of Mysore v.Boramma , 7 

Swamy K. C. D. v. Leela Marathey . 

Tholamamidi Suryanarayana Rao v. Sin- 

"gam Setty Venkataramiah Setty and 
Sons 


Umamaheshwar- Cotton Ginning and 
Pressing Factory v. Rama Rao Shroff (Deo) 847 


VUREN M. Ve- Ve Mysore” State P 


“0 c) 298 


Arbitration Ket (40 of 4940), s. 47,. Pro- 
viso—Time to express consent is not con- 
fined to any point ; 


City of Bangalore Improvement (Allot. 
ment of Sites) Rules (4964), R. 10 (1) (i)— 
Persons acquiring ownership of lands or 
hovses after publication of preliminary 
notification for their acquisition -under 
S. 4, Land Acquisition Act or S, 16, City 
of Bangalore Improvement Act cannot 
claim any priority in allotment of sites 
under R. 10 (1) (i) : (Nov) 824 


City of Bangalore Municipal Cozporation 
Act (63 of 1969) 
See under Municipalities, ` a 


City of Bangalore Municipal Cozporation 


Rules (4964) 

See under Municipalities. 
Civil. Procedure Code (6 of 1908) 
— Pre, ~ See 

_@ Interpretation of Statutes 
` (Mar) 84G 
-. (2) Interpretation of p Suaeritee 


(Oct) 298B 

—_S§, 2 (2)—See 
(1) Ibid, S. 96 - ‘” (Dec) 347 
(2) Ibid, O. 20, R: 18 (Dec) 350 


— Ss. 2 (11), 52 and O. 22, R. 4—Suit for 
partition of plaintiff’s share of joint: pro- 
perty—Death of defendant — Persons in 
possession of defendants share cannot be 
brought on record as legal representatives 
though they máy be intermeddl-rg -> - 
(May) 141A 
—— S. 9 — See Tenancy Laws — Mysore 
Land Reforms Act. (1962), S. 182 (2) (a) 
(Sep) 261B 
—S. 11 — A refusal of a request of a 
person to be impleaded in a suit on ob- 
jection of both parties to suit cannot 
operate as res judicata in subsequent -ap- 
plication.to implead that. persoa at the 
instance of one of the parties to the suit ` 
(July) 2084 
— S. 85—A, party failing to examine the 
Counsel of the other party as a witness 
‘without just cause after calling him as a 
witness is liable to, be saddled with heavy 
and exemplary costs (June) 184G 


SUBJECT INDEX Tm a a, Cae 


(Apr) 112. 


— S. 96—See also Ibid, O. 20, R 


enat Appellate Tribunal, Bian . 


ore (Aug) 226 | 


Verkataramaaswaniy I Permanent Bhan- 

dar Ltd. y. Fatima (Aug) 250 

Venkatiah C. v. State of Mysore (June) 177 

Venkat Reddy v. Budenno `. 

Workers and Staff Association of Gov- 
ernment Soap Factory v. State of My- ha A 
,750r8 . Oan) 24 





Civil P. 6. (contd.) | 
.48 — Order of executing ‘Court to 
consign papers to the file for statistical 
purposes is not a, final or judicial order 
terminating the execution proceeding — 
Subsequent application must be treated 
as one to continue previous application 
— Bar under S. 48. not applicable: 
` (Sep) 260A 
____S, 48 — Commission to include some 
of the immovable property in subsequent 
execution application if makes it a- “fresh 
application” to-attract bar of S. 48 ` 
(Sep) 266B 
——S, 48—Bar of execution — Execution 
application to continue previous pending 


——, 


execution application-— Question of bar 


of limitation cannot arise 
—S..52 — See Ibid, S, 2 (1i) 

i -(May) 141, 
—S, 95 — A right to apply for comper 
sation. when wrongful injunction. ; 
granted arises not when the injunction i 
granted but when it is vacated or dissolv 
ed either by the Court granting it or b 
the Courts on appeal or revision. 


(un e) 1 


a Dec) 350 
=—Ss, 96, 2 (2); 115 and O. 20, R. 15 — 
Adjudication with regard’ to right öf 
plaintiff to the assets of the partnership 
made after passing of preliminary’ décree 


(Sep) 266C 


under Order 20, R. 15— Revision:(Dec) 347° 


S. 100—Finding that there is a breach 
of contract on the part of the plaintiff ‘is 
a finding of fact which cannot be inter- 
fered with in second appeal 
(July) 217B 
= § 100—Finding as to breach of con- 
tract by plaintiff on an erroneous under- 





‘standing of the-case put forward by the 


parties — Finding can ‘be attacked in 
second appeal * (July) 217G 





Specific Relief Act which is unwarranted 
by law it is liable to be reviewed in second 
appeal . (July)-217% 


(Nov) 308 


S. 100 — Where the lower appellate ; 
court inteferes with the discretion exer- ; 
cised by the trial Court under S. 22 of the. 


fon TS. 
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Civil P. €. (contd.) . 

-—-S, 113, Proviso — Reference under — 

Suit involving question not as to validity 

of Act, Ordinance or Regulation ‘but as to 

validity of rule, bye-law, notification or 

order issued under an enactment 
(Dec) 855 
—-S, 115—See also ibid, S. 96 (Dec) 347 
— S, 115—Revision—Application under 
S. 14, Mysore Land Reforms Act—Appli- 
cation for amendment — Revision against 
order on, is competent (Mar) 75 


——S. 115 — In revision, the High Court 
will not allow a party to file ‘afficavit’ 
evidence to show that the Counsel o: the 
opposite party is a witness to a material 
fact in the suit (June) 184B 
—S, 115—Order under S. 27 of Mysore 
Money Lenders Act granting or refusing 
to grant instalments for payment of dzcre- 
ta] amount is appealable as decrze — 
Revision against such order is not main. 
tainable (Aug 21 
~S. 115 and O. 6, R. 17 — An order 
granting or refusing to grant an amend- 
ment of pleadings is revisable (Sep) 284B 


: ——S. 115 — Necessary party in revision 
: —Sub-tenant not impleading the tenant 
` as a party in appeal cannot contend that 
j the tenant is a necessary party in revision 
I, filed by the landlord (Oct) 291G 


——..S, 115 — Revision against inter'ocu- 
, tory order—Where issues involving ques- 
‘tion of jurisdiction are decided bit no 
T.decree has been drawn up,-revision would 
' lie against the findings on such issues 
Fi, (Oct) 298A 
S. 115 — An order allowing an appli- 
cation to withdraw a suit contrary to the 
provisions of O. 23, R. Lis without juris- 
diction and can be set aside in revision 
(Nov) 334B 
——O. 1, R. 10—A member of a ‘Kavaru’ 
though alleged to have been separated is 
a necessary party in a suit for partition 
of Kavaru property. More so when effect 
of partition deed under which he is 
alleged to have separated is to be inter- 
preted (July) 208G 
— 0.2, R. 2 — Plea of bar under R, 2 
must fail where there.is no identity of 
cause of action in prior and subsecuent 
suits (May) 156E 
—— O. 3, R. 4 — Termination of Vakalat- 
nama’ of Counsel on ground that he is a 
witness to a material fact — Court must 
first determine whether the fact likely to 
be spoken to by the Counsel has any 
bearing on the material issues in the suit 
(June) 184A 
—— Q. $. R. 15—Amendment of pleadings 





t 
r 


Civil P. C. (contd.) 
cannot be refused merely because of some 
mistake, negligence, inadvertence or even 
infraction of the rules of procedure 

(Sep) 284A 
——O. 6, R. 17—See also ibid, S. 115 

(Sep) 284B 
——O. 6, R. 17—Amendment introducing 
change in cause of action — Suit for par- 
tition of plaintiffs share—Amendment — 
— Changing suit into one for title and 
possession against third parties whoclaim 
title in themselves cannot be allowed 


(May) 141B 
——0O. 7, R. 11—See 
(1) ibid, O. 28, R. 1 (2) (June) 167A 
(2) Mysore Hindu Law Womens Right 
Act (1933), S. 8 (1) (d) (Jan) 28G 
—O. 7, R. 18—See ibid, O. 23, R. 1 (2) 
(June) 167A ` 
——O. 9, R. 18—See ibid, O. 17, R. 3 
(Aug) 252B 
——O, 17, R. 2—See ibid, Q. 17, R. 8 
j (Aug) 252B 
—0O. 17, R. 83—Provisions of are almost 
penal in character and must be construed 
strictly i (Aug) 252A 
——O, 17, R. 3 — Adjourned date of hear- 
ing — Party going out with permission 
of Court to fetch bis counsel but failing 
to turn up — Decree passed on merits is 
one under R. 8 and not under R. 2 of 
O, 17— Order 9, R. 18 not applicable 
(Aug) 252B 
O. 18, Rr. 2 and 3 — Evidence when 
there are several issues — Stage at which 
party beginning should exercise option 
(Jan) 17 





 —Q. 18, R. 3 — See ibid, O. 18, R. 2 


(Jan) 17 
——O, 20, R. 5 — Order passed in inter- 
locutory application cannot be made use 
of while determining the issues arising in 
the main suit itself (July) 194G 
— 0O. 20, R.15—See ibid, S. 96:(Dec) 347 
— O. 20, R. 18—Decree— Suit for parti- 
tion — Court making final order allotting 
shares to respective parties — Appeal 
(Dec) 850 
~—— O, 21, R. 1—Money decree not speci- 
fically directing payment of amount 
decreed can be executed (June) 181 


—— Q. 21, R. 11 — Limitation Act (1968), 
Art. 186 — Dismissal of execution peti- 
tions for statistical purposes and for 
showing disposal — Not a proper mode 
of disposal (Apr) 113A 
— - O. 21, R. 11 (2) — Person acquainted 
with facts of case can apply for execution 
of decree held by a corporation 

i (June) 182A 
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Civil P. C. (contd) i l 
22, R. 2 — An appeal i in execution 
of a money decree does not abate on dele- 


tion of .name of one of the. judgment-deb- — 


tors on his: death 
——QO, 22, R. 4 —:See - 
cH ibid, S. 2 (11) (May ) 141A 
2) ibid; O: 22, R. 9 (2) ~ “(Mar) 79B. 
—— 0. 22, R. 9 read with R. l—See ibid, 
O. 48, R: i (k yo - ‘(Mar) 79A 
——O, 22, R. 9 (2) and! R. 4 read with 


__ (June) 182B 


R. 11 — Application to substitute legal’. — 


representatives and to set aside abatement 
of appeal filed beyond limitation — Con- 
sideration.of application filed under S, 5, 
Limitation Act, for condonation of delay 
not necessary — “Sufficient cause” within 
O. 22,R. 9 (2) to be considered (Mar)79B 
-—_+O, 23, R. 1~ Amendment of the plaint 
at late stage of arguments for introducing 
new matters rejected — Withdrawal of 
suit for bringing those matters into new 
suit cannot be allowed (Nov) 334A 
—— O, 23, R. 1 (2) — Withdrawal of suit’ 
with permission to file fresh suit on pay- 
ment of costs to defendants — Fresh suit 


should be treated as presented on date on. 


which costs are paid (June) 167A 


= O; 28, R. 8 — See Arbitration Act 
(1940), S. 47; Proviso .- (Apr) 112 
——QO. 84, R. 5 = See. Limitation . Act 
(1908), ae 181 . 
to injunct — Appellate Court could: sub- 
stitute its exercise of discretion ‘where the 
‘ trial Court’s exercise was improper, un: 
reasonable, capricious or unjudiçial 
(Nov) 308 
——O. 39, R. 6 — See ibid, 0. 20,R.5 
E (uly) 194C 
——0. 40, RE — See ibid; o. 43. R.I (s) 
- (Sep) 258 


20. 41, R. 2 — New. plea -of fact in. 


appeal_.Validity.of notice-to quit — Plea. 
as to cannot be raised for first time before 
appellate Court - (Oct) 291B 


——0. 41, R, 33 = Appellate Court .can. 
pass. decree in favour of non-appealing - 


plaintiff who is joined as respondent 

: (June) 167B 
——O, 48; R. 1 (k) and o. 29, R: ‘9 read 
with R., 11 — Appeal lies ‘from order 
refusing to set aside abatement of appeal 
— Word ‘suit’ in 0. 43, R. 1 (k) includes 
appeal . . (Mar) 79A 
——- O, 43, R. 1 @ — Order of. appoint- 


ment of receiver — Power. of appellate -` 


Court to interfere _- (Sep) 258 


——0. 47, R. 1 — Court. can réview-éven 
interlocutory orders + (July) 208B 


` tion Act (1956), S; 115+» 


> (Aug) 241- 
9; R. 2 — Appeal against refusal: 


-cipalities—City 


; Vehicles Rules (1963), R. 216 (2) 


CIVIL SERVICES 


— Mysore Civil Services Rules’ (4957), R. 8 
(27A) — See States Reorganisation Act | 


(1956), S. 115- (Feb) 53A,B 
—Mysore` General “Service - (Treasury 
Branch) Special Seniority Rulas, 1968, Rr. 3 
and 4—-Seniority — Determination — 
Factors to be considered” = (Apr): “108A ` 
— R. 4 — See. `>- 
- (1) Ibid, R.:8- ` (Apr) 108A: 
Bo States Re-organisation -Act (1956); 
S; 115 (7) - . (Apr) 108B 


Lyon Government: Servants Seniority 
Rules, 1957, R. 1A— See States Reorganisa- 
- (Feb) 53A, B- 
——R. 8—Rule if offends equality of op. 
portunity guaranteed under Art. 16 (1).of 
Constitution. (Obiter) -< (Aug) 229B 
—Mysore Munsiffs (Rectuitment) Rules — 
(1958), R. 3 — In view of. R. 3 (2) every 
sixth post in cadre of Munsiffs must be 
allotted tọ a promoted candidate and not 
any other. post (Aug) 229A. 
— Mysore: Service Regulation, R. 294 (a), - 
Note 4, — See -Limitation - Act (1908), 

Art.. l4 © ' : © (Apr)'117 
—Mysore State: Civil - Services (Reoruit- 
ment of Local Candidates to Class III 


` Posts) Rules (1966), R. 2(b)—Shanbhogues 


or Village Accountants — Whether ‘local , 
candidates’ and their services regularised - 
under. these Rules (A ug) ' 235A, 


Constitution of India, “Art, 14—See. Muni. 

of Bangalore: Municipal 

56 (2) (ee) - 
(June) 186A 


Corporation: Act (1949), S, 


——Art. 16 (1)—See Civil „Services My. 


sore Government. Servants -(Seniority) 
Rules (1957), R. 8: ;; -- (Aug) 2298 
—— Art, 19 (1) (g) — See tite Motor. 


<. (Dee) 342B 
Art. 81A—See Tenancy - Laws — My: 
sore Land Reforms Act (1962) _ (Apr). 125E 
—— Art. 102—See :Muniċipelities — My- 
sore Municipalities Act (1964), S. 16 Q) (c) 

- « (Feb) 35 ` 





Ar, 162—-See ‘also. States Reorganisa. 


tion Act (1956), S. 115: (Feb) 58B 
—— Art. 162 — In absence’ of ‘statutory ~ 
service Rules State Government has power 
under Art, 162 to lay down enforceable 
conditions of service — Orders under 
Art. 162 do not have, status of statutory 
rules—Government cannot thereafter take 
away that right by i mere executive order 

» (Jan) 1 


Art. 162 — - Regularisation a service- 
by: executive order—Should not be given 
effect from any date prior to 1-11-1956 in 
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Constitution.of India (contd) — -- 

the case~.of-:allottees under States Rok 
ganisation Act ` >: (Aug) 240 
— Art. 176—Adjournment of meeting of 
Legislative : Assembly -after discussien of 
agenda matters — Adjourned meeting is 
not 4 new 'session’—Session is termimated 
only by prorogation and not by adjourn. 
ment . (July : 200 
——Art. 191 — See Munictpalities-—-My. 
sore Municipalities Act (993); S. 161-1) (c) 


(E €) 35. 


he 296-— See also.. > 
© (1) Mysore Irrigation. Act. (1965), S. 27 
(Aug) 237 

(2) Road- Ler cane Corporations Act 

. .  (4950),S.14.- -. | (Apr) 99A 
— Art: 226 —. Election- petition . znder 
S..106, Mysore ‘Village Panchayat: and 
Loval. Boards Act. (1959) — Has te: be 
decided on merits - Dismissal for d=fault 
is without jurisdiction — Subsequer- res- 
toration of petition should: not-be inter- 
fered with under Art. 226 .- (Mar) 78 
— Art. 226— Quo wartanto — Wri: of— 
Application ‘by private relator cha_eng- 
ing appointment of Vice.Chancel. r — 
Acquiescence-‘or laches of petition=r-no 
bar to-his petition - (Mar} 840 
——Art. 226— Quo _ warranto — Writ. of 
—Petition challenging - appointment to 
public office.under statutory provisi=n by 
private relator who isnot aspirant or 
eligible for office—Petitioner cannot 2hal- 
lege validity. of statutory provision =nder 
which.appointment is made . (Mar 84P 


—— Art, 226 - Who can apply—Petit-oner : 


challenging constitutionality of (Mysore) 
University ‘of Agricultural Science: Act 
must show how. he has „Special. interzst in 
subject matter of petition - (Mar) 84Q 


— Art. 226—Principles of. Hakua justice. 


—Constitution of Committee for sele>tion 
of a panel for appointment to office of 
Vice-Chancellor — Proceedings ‘of not 
- vitiated on. account. of participaticn | of 
members whose naiwes ‘were’ included’ or 
considered ne inclusion į in ‘such paral ` 
op eee (Mar: 84R 
~ Art. ‘996. — > Kristonce of altermative 
remedy—Not a bar to exercise of jurtsdic- 
tion-—Statutory’ body—Exercising: pewers 
in contravention of statute--Interfe-ence 
is called for—Applicant should not be re- 
legated to pursue other remedies 
(Ap™ 99B 
- — Arts, 226 and 811 — Order queshing 
orders of dismissal — Proper ordez is to 
‘leave parties. to seek remedies acco-ding 
to law and not to order their reinstate- 


mept (Ap= 99C 





. (1908), Art 14 


Constitution of India (contd) . 
— Art, 226—Actual action by authority 
under impugned. Act is not any condition 
precedent for invoking courts assistance 
' (Apr) 125A 
— Art 996—High Court will not go into 
debatable . questions of fact in writ peti- 
tions ~ (Apr) 125D 
— Art, 226—An interim order passed on 
a writ. petition loses- its force when the 
petition itself is dismissed as’ withdrawn 
unless that order has been- expressly kept 
alive. collaterally to the main mat ter ` 
- (Jun) 177 
—Art. 2296 — -Writ petition — Who can 
file — versons not in imminent danger of 
sustaining direct injury as a result of 
enforcement. of notifications ‘are not en- 
titled to file writ petition -7 (Jul) 202 
Art, 226— Question as to seniority in 
service settled 7 years back—No ‘interfer- 
ence uiider Art 226 so as to affect rights 
acquired by ‘several others who might 
have been: promoted and earned other 
benefits on the basis- of situation so far 
left unchallenged: . (Sep) 268A 
— Art, 245—See also © í 
. (1) Interpretation of Statutes: (Maz) 84G 
- (2) Tenancy Laws.— Mysore Land Re- 
forms Act (1961) (Apr) 125B 
an 245 — Delegation of powers — 
Conferment of power carries with it duty 
to act reasonably ` _ (Feb) 37B 
— Arts, 809, 310 — Promotion — Deter- 
mination of ‘eligible candidates - Qualifi- 
cations of a.candidate on the date when 
vacancy is filled by promotion and not 


i when it occurred i is to, be considered 


“ (Jan) 26 
Art. 309 - _ Salary, pension, seniority 
etc., _are matters of benefit. personal to.the © 
Government servant and it is always open 
to..him to give up that benefit- Govern- 





ment servant cannot go back on his bar- 
gain for giving up such benefit | 


(Sep) 263B 
—Art. 310— See ibid, Art. 809 (Jan) 26 
—-Art. 311—See ibid, Art. 226: (Apr) 99G 
—— Art. 311--(2) — See Limitation Act 
(Apr) 117 
— Sch. VU, List I, Entry 8—See Houses 


and Rents — Mysore Rent Control: Act 


(1961), S..2 (1) (Sep) 275 
——Sch. 7, List $,- Item 5 — See Hindu 
Succession Act (1956), S. 14 (May) 151B 
Contract. Act (9 -of4872),-S. 16 — Plea of 
undue influence — Duty of Court in.exa- 
mining such plea... (Nov) 380B 
S. 17— —Fraud—Pleading and proof - = 





‘Mere. creation. of suspicion is not-suffi- 


cient proof ` (Nov) 380 
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Contract Act (contd.). : 
—-S,.38 — reann for- sale. — Denial 
by defendant -- Deposit of amount in court 


is purposeless $ (Jul) 217G 
5,55" Time when not of the essence 
of the contract: - : (July) 217A 


——S. 73 — Agreement to. -execute sale 
deed at particular place — Failure of 
parties to turn up at the fixed place and 
time would not automatically bring. the 
contract to an end = “(july) 217D 
=—S, 73 — When the contract is for the 
sale of immoveable property the vendor 
must give reasonable notice requiring the 
performance within a definite time - 


(July) 217E 


—S. 74—Penal interest —_ “An increased 
rate of intetest-in case of default provided 
for in a bond, does not amount to penalty 
when the bond also. specifically provides 
for penal interest at higher rate 

_ (Aug), 250A 
` ——S. 74 — Explanation — Bond -silent 
about date from which enhanced rate is 
chargeable — Enhanced rate would .be 
chargeable from date of default and not 
from date of execution of deed in absence 
of any provision to cọntrary (Aug) 250B 
——S. 134— See ibid, S. 139 (May) 156D 
—S, 185—Seé ibid, S. 1839 (May) 156D 
——S. 1397 —See ibid, S. 189 (May) .156D 
—-S. 189 — Mere omission of credifor 
bank to. enforce ` ‘claim’ under hundies 


pledged as securities by customer-deb-. 


tor after discounting them does not release 
customer where bank.has not undertaken 
to enforce claim under hundies 
Sar ens (May) 156D 
. CO-OPERATIVE SOCIETIES 


ee Co-operative Societies Act (it of 
1959); S. 29 and 121— S: 29'can be modi- 
fied under S. 121 so. as to empower Gov- 
ernment to nominate the President with a 
-view to make’ ‘the control ‘under S. 54 
effective - 


Art. .245 (Feb)-387B 
— Ss. 54. and 121—Validity—Provisions 
are not ultra vires or paces on: 


s. 121— See 
Eni ibid, S. 54. 


“(Feby 37A 
2) Ibid. S. 29 


“ (Feb) 37G 


` COURT FEES AND SULTS VALUATIONS 


‘—Mysore Court fees and Suits Valoation 
Act (16 »f 1958), S. 7 (2) (b) -and (d)—Suit 
to recover possession of land—Arecanut 
trees planted thereon — Land- cannot be 
considered as garden Jand—Cl. (b) and 
not cl. (d) applies . (Nov) 886A 


co J (Feb) 37C.. 
—— 5S. 54—See also Constitution of India, ` 


_ (Feb) 37A 


Court.Fees and Suits Valuations—Mysore 

. Court-fees & Suits Valuation. Act (contd.) 
___S. 29—See ibid, S. 38 (1) . (Dec). 352 
——S.-85 (1) and (2) — Suit for: partition 
by auction purchaser of undivided inter- 
est, of:a coparcener in joint. famil pro- 
perty—Court-fee payable duly) 215 
Ss, 38 (1), 29—Suit by. reversioner to 
set aside alienation made by Hindu 
widow and for posession — :Court-fee 
payable ae (Dec) -352 
S. 48 — Fee on memorandum of ap- 
peal against award of compensation — 
Expression “amount awarded’?—Meaning - 
of . > : (Nov) . 826 


Criminal. Broor Code » (8 of 4898), 
S.145 (1)—Preliminary order—Other-: in- 
formation— Magistrate though not bound 
can call for police report in respect of 
private complaint before passing order 
° (Mar), 71 
——S, ‘951: A (11)—Absence of. prosecutor 
or non.appearance’ of his witness on date 
fixed by Magistrate. — Order of acquittal 
merely on that ground not justified 
; (Feb) 60A 
S 251A (7)—No obligation: under sub- 
sec; (7) on. prosecution to ap oly for pees 


to vitassa ; pws 
to DEBT. LAWS. 


— Madras’ Agrioulturists’: Ralief- Act ü of 
1938), S. 18 — Rate of Interest payable by 
‘agriculturist on new loans — Power of 
Court to go behind the document to find 
out actual amount advanced __- (Oct) 298 


= : Mysore Money Lenders Act ga or 1962), 
s. 27 —See. Civil P,G 1. (1908), S. 
e ) 251 


— 8. 28 (2) -~Tterest saréed at 64% p. a, 





- on secured debts with quarterly. Tests can- 
“not be said to be. excessive, as, after each 


quarter, it would not exceed 9% p. ‘a, per- 
mitted by the Act- : _ (May) 156G 
Easements Act (8 of 4882), S. 185—Mustra- 
‘tion (b)—“Open. a new: window” — Owner 
of -property is entitled to do ‘it without 
infringing others’ rights—His right need - 
not be ‘expressly’ conferred by the title 
deed of the property’ - : (Nov) 822A 
:——S. 18-LIllustration ‘(b)=—Right of ‘pri- 
vacy—It is purely customary — Invasion 
of —Prevention of—Pleading and proof 
Bee el vents -(Nov) 322B 
.:.. |,» EDUCATION. i 

Ż University. of - Agricultural’ Sciences: Ket 
1Mys; Act 22 of 1963), 5. 12(2)—Power.of 
Chancellor-tó, appoint Vice. Cbancellor is 
not arbitrary or unguided in absence of 


au 


‘powers to Chancellor ` 
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-EDUCATION — University of Agricultual © 


Sciences Act ( :ontd.) 
Statutes providing for- qualifications = Dr 
such office . (Mar) 8C 
—fs. 12 (2) and 39. (s) — lbr 
cannot appoint Vice-Chancellor except 
first Vice-Chancellor until valid statate 
prescribing. requisite qualifications is 
made—(Obiter) (Mar) 8=F 
——Ss. 12 (2) and 25 — Officer . meray 
placed in charge of duties of Director of 
Agriculture in addition to his usual duties 
is not Director of Agriculture (Mar) 84] 
~—-S, 12 (2)—Meeting of Committee to 
select panel of three persons for appoint- 
ment to post.of Vice-Chancellor— Member 


not entitled to. participate. in oe 


taking part— Effect . - Mar) &K 
————S, 39— Providing for qualifications for 
office: of Vice-Chancellor does not. come 
either in -obligatory or discretionary 
matters in respect of which statutes may 
provide. .. (Mar) &4B 
SS, 39 and 40 — Statute 17 provid:ag 
for qualifications of Vice-Chancellor — 
Not legal _ (Mar) 8D 
———S, 39 (s) — Expression. “officer” d-es 
not include Vice-Chancellor — S. 89 ‘s) 
does not make it obligatory that statubes 
should provide qualifications for office of 
Vice-Chancellor ` Mar) &A 
——§S.40(1) Board’s power to make Sia. 
tutes—Delegation of, to Chancellor—A-mn. 
ounts to abdication of power .(Mar) €4E 
~—Ss, 4: (L; and 46— Whether KER 


‘eellor acting under S. 40.(1) can delé 


any powers of Board which Board a = 
is competent to` delegate under S. 46— 
(Quaere) ' (Mar) &H 
——S. 40 (1) — Statutes framed under, >y 
first Vice.Chancellor in 1964—Statute 17 
—Not invalid on ground of delegatior of 
(Mar) =41 
=S, 44—It validates all ‘defects in cmn- 
stitution of. respective bodies referrec in 
Cl. (a) (Mar) EIL 
S, 44—‘Authority’ — Not to be *ezn- 
strued`in generic sense’ — It means ozly 


one. of authorities mentioned in S. 24° 


_ (Mar) 83M 
| 44 (a) — Committee “constituted 
under S. 12 (2)—.Defect in constitution of 
—Valid ted by S. 44 (a) --(Mar) &N 

=æ S. 25 — See Ibid, $.12(2) (Mar) =4J 
aoe 8, 89(s)—See Ibid, S. oF (2) (Mar) E4F 
——§,:40 —See Ibid, S. 3 (Mar) &D 
S, 46—See Ibid, es 40 (1) aaa SH 


Elections See Muntetpalitics — Men 
Municipalities Act. es S. 16 (J) (e) 
sa (Reby 35 


-is not to be presumed in. 


Essential Commodities Act (40 of 1955), 
S. 8 — Mysore Paddy Procurement (Levy) 
Order 1986, Cl. 4 (1) — Duty of grower 
to furnish matters — Period within which 
it is to be furnished (Jan) 12B 
— S. 3 — Mysore Paddy Procurement 
(Levy) Order, 77966, Cl. (3) and Sch. 1 — 
Scale of paddy fixed in Sch, 1 — Scale is 
équitable ` (Jan) 1265 
— Ss. 3 (2) (4) and 7 — Order under S. 3 
(2) (4) — Mysore Food Grains (Whole- 
sale) Dealers Licensing Order (1964), 


Cls. 8, 4 (2).and 8—Infringement of term 


or condition, of licence -— Amounts to 


‘infringement.of Order itself — Such con- 


travention is punishable under S. 7 


(Jan) 7 
—S..8 3 (8B) — Mysore Paddy Procure- 


ment (Levy) Order 1966 Sch, II[—Purchase 
‘price — Fixation of based on sub-s. (8B) 


— It is not controlled price — Fixation 
of price under Sch II held in’ contraven- 
tion of provisions and unconstitutional 
(Jan) 12A 
eames. 7—-See Ibid, S. 8 (2) (4) (Jan) 7 
Evidence Act (4 of 1872), Ss. 101 to’ 104 — 
See Hindu Law — Partition (May) 145A 
—S. 114 — Oral evidence cannot be a 
substitute. for the best available evidence 


(Aug) 227B 
—S, 114 — Presumption of fact — Plea 
of adverse possession . (Dec) 389G 


—S;' 114; Illus. (b) — Account books 
and their non-production—Adverse infer- 
ence . (May) 156C 
— 8.114, Illus. (e) — Industrial dispute 
— Management, in the hands of a depart- 
ment of State Government — Bias in‘ the 
matter. of decision of Government acting 
under S. 10.of the Industrial Disputes Act 
the absence of 
contrary evidence - (Jan) 22B 
—S; 115 — See also Tenancy Laws — 
Mysore (Personal and Miscellaneous) 
Inams Abolition Act (1955), S. 28 

(Mar) 86 
—S, 115 — Rule of estoppel is. inappli- 
cable. where opposite party knew true 


.state of facts‘and was not misled by mis- - 


representation (June) 174A 


— S. 115 — Defendant. in possession of 


suit property a d. knowing .its market 


“value cannot be misled by its undervalua- 


tion in plaint (June) 174B 


‘General ‘Clauses Art ( 40 of 1897), S. 16 — 
“See Road Transport" Corporations Act 





(1950), S.14- (A pr) 99A 
Guardians and Wards. Ket (8 of 1890), S. 7 
— See Ibid, S. 19 (July) 211P 

S: 17 — See ibid, S. 19 (July) 211B 
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Guardians and Wards Act (contd. ). 
. 19 — Court has.no jurisdiction to 
appoint a guardian:of the person-.of ‘a 
minor whose father is alive and is not 
_ unfit ‘to be the guardian of the person’ of 
the minor ' post (July) 211B 
Hindu. Liaw — Debts — Son’s pious obli- 
_Gation for debts incurred by father—Sons 
are not ‘under obligation to pay post- 
partition debt -> >. a 
Mitakshara—Part of one State merged 
in another State for administrative reasons 
— Personal law of resident of that part 
as in force prior to merger is not affected 
_ unless it is shown that he had intended 
-to changé his-personal law ‘(Jan) 28A 
—— Partition — Suit by widow of deceas- 
ed ‘coparcener — Claim based on: alleged 
‘previous partition between her husband 





‘dumng his lifetime-and his brother — :P 


Burden to prove’ partition is on widow 
(May) 145A 
—Widow — Right of maintenance — 
Brothers of. deceased coparcener main- 
taining widow. for eighteen months — 
Widow thereafter leaving family house 
and instituting suit claiming share of: her 
husband to claim maintenance A5: 
. ony ) 145B 
Hindu Marriage Kot (28 of 19558), S. 24 — 
‘Order directing payment of maintenance 
and expenses of proceeding —:Subséquent 
dismissal of proceeding — Liabili:y to 
pay in respect- of ‘period during. which 
. proceedings were pending cannot be 
avoided: -` 3 -(Jan) 25 
— 5S, 26—See ‘also! ‘Hindu Minority ; and 
Set arbin Act (1956), S, 6... (Mar) 69B 
26.— Custody of minor child.— 
‘Determination - — Child’s:- welfare is pri- 
mary factor — In absence of -special.cir- 
cumstances under S. 6, Hindu Minority 
and Guardianship Act mother-is natural 
-guardian of daughter - aged .. below... five 
years -, .. (Mar) 69A 
Hindu Minority ai Guardianship Act (32 
of 1956), S.'6.— Minor.below age of-five 
„years — Custody with mother in absence 
of . circumstances Farian to child’s 
interests: `. - (Mar):69B 
—— S. 8 (1)—Natural guardian of | Hindu 
‘minor need not -obtain previous ‘permis- 
sion of Court for entering into contract. 
for purchasing immovable property: © -` 
(July) 194A 
soa 8 (1). and (— —Contract to purchase 
immovable property by natural guardian 
of Hindu minor is a valid contract till it 
is avoided by ‘minor or one claiming 
‘under: him as ipelng, in ‘contravention of 
Section:8.(1) ce. i (July) 194B 


(Aug) 247 ` 


hardships on the tenant 
-——§, 29 — Tenants of even open . space 
‘are covered by S. 21 ‘and S, 29 is attracted 
‘so far'as the eviction of tenants of open 
space is concernéd . 


rent; .. 
eee 29:(4) — 
-cause in the -Court-“below. for non-pay- 


` Hindu: Minority: and; Guardianship | Kot 


(contd.) 


‘m—— §;,.138-—See Guardians. and Wards Act 


(1890); S. 19 (July) 211B 
Hindu Succession Kot (80 of 1956), S: 14— 


‘Act comes within ambit of Item 5 of 
‘List 3 of Sch. 7 of Constitution — Appli- - 
‘eability to- agricultural. lands cannot be 


excluded ‘- (May)-151B 
S. 14 (D) — “Property « possessed ‘by 





female Hindu’ *— Meaning—Hindu, widow 
in possession of suit ‘lands' from 1987— 


‘Adoption before Act found ‘invalid by 
Court — Request by ‘widow to Revenue 


authorities: before that’ finding. to enter 


name of adopted son in respect of: suit 
properties and statement that possession 
was given to him—Not sufficient: to show 
that’: -widow ` was dispossessed `“ ‘or lost 
porscaion a - + (May) 151A 
HOUSES, AND RENTS `> 


Dc Rent Control Aot (92 of. 1980, 


S. 2 (1, (2), (8)—Parts II to V_ of.the’ Act, 
are inapplicable to Cantonment ‘area of 


Belgaum ` -(Sep) 275 
-—— S..21—See ibid S. 29 (Sep) 259A 
——S,.21 (1) —Section 21 (1) doesnot ex- 


‘clude | jurisdiction. of Court to proceed 


_with’a suit for eviction of tenant pending 


before. it on date of extension of ‘Parts IV 
and V` of the Act.to the area in which the 
premises are situated `. (Oct) 298C 
S. 21 (1) (h)—Burden‘lies on landlord ` 
fling. application. for - eviction’ of tenant 





‘to prove_all ingredients entitling | him to. 


seek eviction `: - (Aug) 227A 
:S; 21 (1) h) — Proof of bona fide re- 





‘quirement by the landlord doés not neces- 


sarily shift the burden to ‘prove. greater 
(Aug) 227C 


a Sep) 259A ` 


— sS. 29 (4) — Eviction order ‘passed for 


on-payment of arrears of rent is not bad 


on count. that it did not, give. an opportu- 
nity. tó tenant: for Payment of arrears of 
(Sep) 259B 


Tenant: “hot showing.any 


ment of arrears of rent is precluded from 
advancing new contentions showing rea. 


sone for non-poy ment, of the, same © . 


vs ep) 2590 


“Hyderabad eats and Agricultural 


Lands Act (21 of 1980) 
- See under Tenancy Laws. f 
Industrial Disputes Act (4% of 1957), $10 
(1)—-See ibid, S. 12 (5) (gp) 
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Industrial Disputes Act (contd.) 

——Ss, 12 (5), 10 (1) and 28 (1)—Failure 
of conciliation — Management settling 
dispute with majority of ‘workers — Re- 
maining minority could rot be allow2d 
to keep the dispute open — Order of 
Government declining to make referenze 
was proper (Jan) 254 
———5, 18(1) —See ibid, S. 12(5): (Jan) 224 
Interpretation of Statutes—See also Ten- 
ancy Laws—Mysore Lanc Reforms Act 
(1962), 5. 132 (2) (a) (Sep) 261A 
~——Delegation of statutory powers——-Not 
invalid if authorised by Statute::(Mar)8<G 
-———-Courts while construing a statute 
should as far as possible interpret the 
several provisioas of the lew in a harmo- 
nious way (July) 211A 
~-—-Retrospective operation (Oct) 298B 


Limitation Act (9 of 1908), S. 19 — Inci- © 


dents of acknowledgment — Acknowlecg- 
ment need not specify every legal conse- 
quence of the thing acknowledged 
(Nov) 312 
~———Arts, 14 and 102 — Suit for arrears of 
salary for period of illegal prematt re 
retirement — Limitation is governed 3y 
- Art, 102 and not by Art. 14 (Apr) 17 
mm Art, 102—See ibid, Ari. 14 (Apr) 07 
= Art, 144—Adverse possession—Infer- 
ence to be drawn from fects of case — 
Question of law (Dec) 339A 
——Art. 144—Title by adverse possession 
Necessary factors (Dec) 333B 
Art, 181— Application for final decree 
for sale on mortgage — Starting point of 
limitation f (Aug) 241 
Limitation Act (36 of 1963), S.5 — See 
Civil P.C. (1908), O. 22, R. 3(2): (Mar) 73B 
——-§. 20 Acknowledgment is admission 
by writer that there is debt owing 3y 
him, to receiver of letter o7 to some other 
person on whose behalf letier is received 
(May) 1586F 
——-Arts. 64 and 65 — Adverse possession 
—-Acts of defendant in putting up bamboo 
and Kalli fence and constructing urinal 
on open site of plaintiff coald not be ccn- 
strued as creating a title by adverse pes- 
session (May) 1389B 
—— Art. 65—See ibid, Art 54 (May) 189B 
——— Art. 186—See also Civil P. C. (1908), 
O. 21, R. 11 ` (Apr) 113A 
~— Art. 186—Execution 0 money decreé 
passed in 1952— Limitaticn — Execution 
etition dismissed for default of decree. 
Folder and order becoming final —Execu- 
tion proceedings being validly terminated 
by proper judicial order, it could not be 
revived by fresh application in 1964 
(Apr) .113B 


Limitation Act (4983) (contd.) 
— Art. 187—See Civil P. C. (1908), S. 95 
(June) 178 
Madras Agriculturists Relief Act (4 of 
1938) 
See under Debt Laws. 


Maxims—See Interpretation of Statutes 
(Mar) 84G 
Mines and Minerals (Regulation and De- 
yeiopment) Act (67 of 1957), S. 9 (3), Pro- 
viso (b) — Royalties in respect of mining 
leases—Variation in rate of royalty by 
notification — Subsequent notification 
within period-of 4 years ` (Dec) 363 
Minimum Wages Act (44 of 4948), S. 3(2)(b) 
— Fixation of uniform piece rate for 
machine shellers and hand shellers in 


‘cashew-nut industry — Not illegal: 


(Feb) 46B 
S. 3 (2) (c)— Clause (c) is intended to 
meet situation vyhere operation of mini- 
mum piece rate fixed by Government 
may result in worker earning less than 
minimum wage (Feb) 46A 
Motor Vehicles Act (6 of 1989) S. 4 — See 
Mysore Motor Vehicles Rules (1963), 
R. 5 (2) and (8) (Jan) 18 
——S. 7 (8)— See Mysore Motor Vehicles 
Rules (1968), R. 5 (2) (8) (Jan) 18 
—S. 45—See ibid. S.63: (Sep) 276A(FB) 
—S. 45 (1) — Jurisdiction of R. T. A. in 





respect of grant of contract carriage 

permits ` (Dec) 358A 

——S. 47 (1) (e)—See ibid, S. 63 (6) 
(Dec) 356 


—S. 47, sub-s. (8) — Power of R.T.A. 
to limit the number of stage carriages on 
a route is confined only to the region in 
respect of which it exercises jurisdiction 


(Aug) 226 
— S. 48 — See ibid, S, 63. 

l (Sep) 276A (FB) 
—S. 49 (b} — Application seeking per- 

mit — Specific area is to be furnished . 
(Dec) 358B 
——S. 50—Need to consider desirability 
of additional contract carriages in the 
region (Dec) 358C 
—S, 63 — Inter-State permit—Existing 
permit-holders on inter.State routes to 
continue to operate such inter-State routes 
subject to condition of their permits be. 
coming ineffective for the overlapping 
portions of the notified routes under the 
approved scheme — Benefit under this 
clause will be available only to such ope- 
rators who had secured counter-signature 
from appropriate Transport Authorities of ` 
other States (Sep) 276A (£B) 
— S. 63 (6) — Resolution of R, T. A. dis- 
qualifying a special permit holder from 
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Motor Vehicles Act (contd.) 
obtaining any further special permits in 
pursuance of the declaration made in the 
application in form No. 53 PCOSPA pres- 
cribed under the rules, is illegal: (Dec) 856 
——S, 68D—See also ibid, S 68 

(Sep) 276A (FB) 
~-—~S, 68-D—Commencement of approv- 
“ed scheme — A scheme will come into 
force on the date of its publication in the 
official Gazette unless it itself specifies a 
separate date of its commencement . 

(Sep) 276B (FB) 
——S. 70 — See Mysore Motor Vehicles 
Rules (1968), R. 216 (2) (Dec) 342A 
——S. 96 (2) — Defences open to insurer 
before Tribunal are only those which are 


mentioned in S. 96 (2). Itis not open to. 


the insurer to urge that the driver of the 


vehicle was not negligent in driving and ` 
that the compensation claimed is exces- 


sive—The insurer cannot therefore prefer 
an appeal on those grounds (July: 207 
— S. 110.A — Compensation for death 
in a motor accident cannot be granted 
where the evidence is consistent with the 
negligence of the deceased and not with 
that of the motor driver (June) 179 
-——§, 110-D — See ibid, S. 96 (2) 

(July} 207 

MUNICIPALITIES 


—City of Bangalere Municipal Corpora- 
tioa Act (69 of 1949), S. 56 (2) (ee) — See 
also Words and Phrases (June) 186D 
S. 56 (2) (ee)—S. 56 (2) (ee) does not 
violate Art. 14 of the Constitution 
(June) 186A 
—S. 56 (2) (ee) — No conflict between 
S. 56 (2) (ee) and R. 14 (2) (June) 186B 
— S. 80 — See T, P, Act (1882), S. 116 
(Nov) 805 
—City of Bangalora Municipal Corporation 
Ruies.(1964), R 14 (2)—See also Munici- 
- palities — City of Bangalore Municipal 
Corporation Act (1949), S. 56 (2) (ee) 
(June) 1°6B 
——R. 14 (2) — The expression ‘on the 
date fixed for the scrutiny of nominations’ 
means that the disqualification should not 
exist from the earliest moment of the day 
of scrutiny (June) 186C 
—WMysore Municipalities Act (22 of 41964), 
S. 16 (1) (c) — Employee of aided private 
educational institution—Not disqualified 
to be chosen to Municipal Council 
(Feb) 35 





Mysore Agricultural Income-tax Act (22 
of 1957), Ss. 3 and 4 read with S. 2 (1) (v) 
(as amended by Mysore Act No. 25 of 
1962) — Act does not suffer from vice of 


Mysore Agricultural Income-tax Act 
{contd.) 
extra territorial legislation, transfer of 
territories to New State of Mysore gives 
sufficient territorial nexus to levy tax on 
income derived from land of former State 

of Mysore even prior to 1-11. 1956 

(Feb) 50 
——S, 4 read with S, 2 (1) (v) — See ibid, 
S.3 (Feb) 50 


Mysora Agricult=ral Produce Marketing 
(Regulation) Act (27 of 1966), Ss. 39 (2) and 
41—There is no legal bar to a Marketing 
Committee to elect Chairman and Vice- 
Chairman when not less than 2/8 of re- 
presentatives of agriculturists and not 
less than 2/8 of total number of members 
are available that election need not be 
postponed until all cons:ituencies have 
actually returned their candidates 
l (Nov) 316A 
——S. 39 (2)—S. 39 (2) was intended to 
enable Committee to function and exer. 
cise all powers including election of 
Chairman and Vice-Chairman :(Nov)316B 
——S, 41—See ibid, S. 89(2) (Nov) 316A 
Mysore Cinemas (Regulation) Act (31 of 
4952), S. 5 (1) (2)—See Mysore Cinemato-. . 
graph Rules (1946), Rr. 7C and 7D 
© (Aug) 244 
Mysore Cinematograph Rules (1948), R. 7G 
and 7D—Rules 7C and 7D vesting dis. 
cretion in Government to grant or refuse 
‘No objection’ certificate are ultra vires 
S. 5 (1) and (2) of the Mysore Act (31 of 
1952)—Act confers discretionary power 
in District Magistrate and not in Govern. 
ment (Aug) 244 
Mysore Civil Courts Act (21 of 1964), S. 29 
(2) (ee) (as amended in 1965)~ Joint Civil 
Judge Junior Division appointed to assist 
court of Civil Judge Senior Division — 
Decree passed by Joint Civil Judge, Junior 
Division—Appeal lies to District Judge 
(May) 189A 
Mysore Civil Services Rules (1987) 
See under Civil Services. 
Mysore Co.operative Societies Act (41 of 
4989) i 
See under Co-operative Societies. 
Mysore Court.fees aud Suits Valuation Act 
G6 of 1958) 
See under Court-fees and Suits. Valua- 
tions. 
Mysora Food Grains (Wholesale) Dealers 
Licensing Order (4964), Cl. 3 — See Essen- 
tial Commodities Act (1955), S. 3 (2) (4) 
——Cl, 4 (2)—See Essential Commodities 
Act (1955), S. 3 (2) (4) (Jan) 7 
—— Cl. 8— See Essential Commodities Act 
(1955), S. 8 (2) (4) (Jan) 7 
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Mysore Ganeral Service (Treasure Bratch) 
Special Senority «ules 1965 
See under Civil services, 
Mysore Government Servants Sonicrity 
Rules (1957) 
See under Civil Services. 
Mysore Hindu Law Women’s Right Act 
(40 of 1933), S. 8 (1) (d)—Right of female 
acquired under Cl. (d) in joint family pro- 
perty on its passing to a sole coparcener 
by survivorship is vested right (Jan) 28B 
——S, 8 (1) (d) — Cause of action 20n- 
existent on date alleged in plaint—Suit is 
not maintainable in absence of fresh 
cause of action shown to have beer: ac- 
crued to plaintiff on the date of filirg a 
suit (Jan) 28C 
Mysore Irrigation Act (46 of 1965), S:. 27 
and 28 (1) — Governmnet Order directing 
addition of land to receive irrigation w ater 
without considering possibility of detri- 
ment to existing irrigated lands is besond 
their power and should be quashed 
(Aug; 237 
———S, 28 (1)—See ibid,S.27 (Aug 237 
Mysove Land Acquisition Act (7 of 1394), 
S. 28 (1)-—See Court Fees and Suits Valua- 
tions— Mysore Court-fees and Suits Valua- 
tion Act (1958), S. 48 (Nov. 326 
Mysora Land Reforms Act (10 of 1962) 
See uncer Tenancy Laws, 
Mysore wand Revenue Acs (12 of 1364), 
S. 2 (89)—See ibid S. 16 (2) (Aug) 235B 
——S. 16 — Patwari in Hyderabad snd 
Shanbhogue in Mysore both are Vi'lage 
Accountants (Nov) 328A 
——S, 16 (2) — Persons holding the office 
of village accountants immediately before 
the commencement of the Act are ‘deemed 
to be village accountants’ -under S. 36 (2) 
but they cannot be regarded as 'deemsd to 
have been appointed’ to those posts so as 
to come within the second part o} the 
definition of ‘village accountant’ in 3. (2) 
(39) of the Act (Aug) 225B 
~~-—S. 16 (2)—‘Persons holding the clive’ 
—Persons jointly entitled to office of 
Patwari discharging functions in tuzns 
(Nov) $28B 
Mysore Money Londers Act (42 of 1963) 
See under Debt Laws. - 


Mysora Motor Vehicles and Road Traffic 
Ra es (1957), R. 1083—See Motor Veticles 
Act (1939), 5. 63 (6) (Dec) 356 

R. 127 — See Motor Vehicles Act 
(1939), S. 68 (6) (Dec) 356 
Mysore Motor Vehicles Rules (1963), R. 5 
~~Sub-rules (2) and (8) being repugnant 
to S.7(8) read with S. 4 of the Act are 
invalid ; (Jan) 18 
———R. 216 (2) (as amended in 19€9) —. 


Mysore Motor Vehicles Rules (contd.) 
Validity — Whether rule in excess of rule- 
making power i (Dec) 342A 
—R. 216 (2) (as amended in 1969) — 
Constitutionality—Rule, requiring person 
bolding permit for a Public Service Vehi- 
cle to increase number of seats while 
seeking replacement of his vehicle is vio- 
lative of Art. 19 (1) (g) of Constitution . 
(Dec) 342B 
Mysore Municipalities Act (22 of 1964) 
See under Municipalities. 
Mysora Slunsiffs (Recruitment) Rules 
(4988) 
See under Civil Services. 
Mysore Paddy Procurement (Leaves) Order 
(1986), Sch. I (8) — See Essential Commo- 
dities Act (1955), S. 3 (Jan) 12G 
Sch. II — See Essential Commodities 
Act (1955), S. 8 (3B) (Jan) 124 
l. 4(1) — See Essential Commodities 
Act (1955), S. 8 (Jan) 12B 
BMyso ca (Personal and Miscellaneous) Inams 
Abolition Act (1 of 1955) 
See under Tenancy Laws. 
Mysore Rent Coutrol Ast (22 of 1964) 
See under Houses and Rents. 
(“ysore) Retroceded Area (Application of 
Lawa) Act (57 of 1948), S. 3 — To mort- 
gazes pertaining to properties situated in 
Civil Arez executed after its retrocession, 
Mvsore Transfer of Property Act applied 
and not Indian Transfer of Property Act 
(May) 156B 
Mysore Salos Tax:Act (25 of 1957) 
See under Sales Tax. 
Mys -ro Service Regulation 
See under Civil Services, ; 
Mysore Silkworm Seed and Cocoon (Regu- 
lation of Produstion, Suppiy and Distribu- 
tion) Act, 1959 (5 of 1960), S. 7 (as substi- 
tuted in 1949) and Ss, 10 (i) (a) and 10 (i) 
(c) — Section 7, when applies (Dec) 354 
——S. 10 (i) (a) and (i) (c)—See ibid, S,7 
(Dec) 354 
Negotiable Instruments Act, (26 of 1881), 
S. 39 — See Contract Act (1872), S, 139 
(May) 156D 
——S, 40—See Contract Act (1872), S. 139 
j (May) 156D 
—— S. 87 — Material alteration in instru- 
ment — Payment in discharge of pronote 
— Endorsed on back of pronote— Altera. 
tion in — Whether material (Sep) 278 


PANCHAYATS 


—Myecore Villaga Panchayats and Local 
Boards Act {46 of 1959), S. 106 (2) — See 
Constitution of India, Art. 226 (Mar) 78 





—— 


— 


Prasedents — Principle of stare decisis — 
Mysore High Court not bound by deci- 
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Precedents. contd.) ~ 
sions of former High Court before ere 
nisation of States 


Provincial Insolvency Act (5.of 1520), S. 4 
+ Section 4 relates to post adjudication 
proceedings - (Aug) 255A 


=—-S, 9—Conditions for maintainability 
of petition — Have tó be determined by 
evidence—Court should not dismiss peti- 
tion as not maintainable until the entire 
evidence is recorded ` 
——S. 9 — Possibility of future determina- 
tion of the exact liability of a person will 
not be of any consequence to maintain 
petition against him under S. 9:(Aug)255D 
——S. 75 (1)—-Finding given by the insol. 
vency Court that petitions are maintain- 
able against opponents who are majors, is 
a ‘decision’ or an ‘order’ and is appealable 
(Aug) 288 
——-S.75 (8) — - Leave to appeal of the 
a Court is a condition precedent 
for preferring appeal under, S. 75 (3) ; 
(Aug) 255B 


Road Transport Corporations Act (64 of 


` 4980);Ss. 14,34 and 45— Mysore State Road 


Transport Corporation — Resolution of 
D/- 1-8-1961 by which all rules in force 
on 81.7-1961 in Mysore Government Road 
Transport Department were continued to 
be made applicable to entire corporation 
: —Interpretation of—Power to appoint or 
terminate service delegated to Divisional 
Controller did not carry with it power to 


dismiss for misconduct (Apr) 99A 
——S, 34—See ibid, S. 14 .. (Apr) 99A 
—S, 45—See. Ibid, S: 14. (Apr) 99A 


SALES TAX 


— Mysore Sales Tax Kot (28 of 4957), 


Sch. II, Entry 20 — Accessories. of machi- 


nery — Printing types are not accessories. 


of penne, machines—N ot liable to tax 
(j a ~~ 


Specific Relief Act a of ASM. S. TO 


Ss. 19 and 22 are indépendent of each 
other - `> - (Jul) 2177 
—S, 22 —Delay i in fling suit for specific 
performance of the contract and the fact 
that grant of decree for specific perfor- 
mance would prejudice the defendant are 
not sufficient in law to deny relief to the 
plaintiff : (Jul)217F 
——S, 22. — Discretion exercised by trial 
Court — Interference: ‘by the’ appellate 
Court (Jul) 217H 
Stamp Kot (2 of 4899). 
‘See under Stamp Duty”: 


- (Nov) 336B- 


'(åug) 2550. 


. fere with it 


‘the parent State : 


: STAMP. DUTY 7 
—Mysore Stamp Act (34 of 1987), S. 2 axa) 
—See Ibid, Sch. Art. 5 (d): (Nov) 318 (3B) 
— 5s. 8 and 17, Sch.; Item 20—Liability 
of document to stamp “duty arises on exe- 
cution —-Document purporting to be sale 
deed of immoveable property —Execution 
thereof being. complete. it is chargeable to 
duty as conveyance under Item 20, not- 
withstanding absence of. other conditions 
to validate the transfer of rights 


. (Feb) 63(£B) 

—5S. 17—See Ibid, s. 3 ee) 68(EB) 
— Sch, Item 20—See Ibid; $ 

(ireb) 68(EB) 

Sch. ‘Art. 40—See Ibid, Sch. Art..5 (d) 

(Nov) 318(SB) 

Soli: Art. 5 (d) ~— “Memorandum of 

agreemen »- Instrument, executed by the 

co-owners of certain properties, declaring 

that the properties are the assets. of the 

partnership which they: have formed, is a 

“memorandum of agreement” 

(Nov) 318(SB) 

—-stamp Kot (2 of 1899), S. 35 — Where 

loan is advanced simultaneously. with the 

execution of a promissory note and forms 

part of the same transaction, plaintiff can 

sue only on the note (May) 144 


State Bank of Saar (Subsidiary Banks) 
Act (88. of 1959), S.. 3-— State Bank of 
Mysore is successor in interest of erst- 
while Bank of Mysore (May) 1564 


States Reorganisation Act (37 of 1936), 
S. 115 — Inter-State seniority list — Only 
regular : service can: be taken into account 
. (Feb) ‘538A 

—S: 115 — Power of integration of ser- 
vices and determination of. seniority — 
Executive powers-of State under Art. 162 
of Constitution cannot be used to inter- 

f (Feb) 53B | 

——S. 115 (2}—See-Ibid, s: 116 (Feb) 53C 
—S. 115 Oise Constitution of, India 
Art. 162° (Aug) 240 
S. 115 (7) — Mysore General Service 
(Treasury Branch) ‘Special -. Seniority 
Rules, 1965, R. 4 — Seniority—Promotion 
— Prescription of ‘departmental examina. 
tion for promotion — It is a variation of 
old condition of service—It is inoperative 
being -without the prior approval:of the 
Central Government (Apr): 108B 
Ss. 116 and: 115 (2)—Section 116 
which is complementary to S. 115. (2) 
merely substitutes the successor State as 
the appointing authority in the place of 
; (Feb) 58C 

Succession Act (39 of 1925), S. 9 (hì— Joint 
will becomes operative immediately after 
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Succession Act (contd.) 

death of any one testator so far as his 
properties are concerned — Operatioa is 
not postponed till death of all (May) 143 
-+—§ 284—Locus standi to oppose grant 
of probate or letters of administratioa 


(Mys, 148 
TENANCY LAWS 
—Hyderabad Tenancy and Agricu tural 


Lanus, Act (21 of 1950), S. 47—See stamp- 


Duty — Mysore Stamp Act (34 of 1357), 
8. 8 . (Feb) 63 (FB) 
—Mysore Land Reforms Act 1961 (10 of 
4962) —Act cannot be struck down on the 
ground ot excessive delegation: (Apr)i25B 
——Constitutional validity — Question 
relating to violation ot fundamental rights 
cannot be raised in view ot S, C. decision 
in AIR 1967 SC 1648 (Apr) 125E 
—— S, 14—See Civil P, C. (1908), S. 215 - 


——S. 83—See ibid, S. 132 (Oct) 289 
—— S, 107 — ‘Lease’ in S.- 107 should be 
understood as defined in T, P. Act - Ryot- 
wari pattadar in Madras area of M-sore 
State — Relationship between him aud the 


(Mer) 75 . 


Government in relation to the holding of 


the lands would be one of occupant and 
the State rather than a lessee and a land- 
lord — Status of Ryotwari pattader in 
'Madras area after the passing of Mysore 
Revenue Act, 1964 (Apr) 125G 
——S, .118 (1) — See Civil P, C. (1908), 
S. 115 (var) 75 
——Ss. 132 and 83 — Jurisdiction cf the 
Court is not barred under S. 132, in cecid- 
ing a matter under S, 83 as to whether a 
sale is void or not on ground of its being 
to a non-agriculturist (Oct) 289 


-S. 132 (2) (a) (as amended by Mysore. 


Act 6 of 1970) —Amendmeni altering juris- 
diction of Courts—Suit pending or date 
of coming into force of amendment must 
be disposed of according to-provisicns of 
Act as amended (Sep) 261A 
S. 132 (2) (a) (as amended by Mysore 
Act 6 of 1970)—Bar of Civil Court’s juris- 
diction—Civil Court other than Muasiff’s 
Court as specified in S. 2 (9) (a) has no 
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TENAN SY LAWS—Mysore Land Reforms 
Kot (contd,) 

jurisdiction to decide the question whe- 

ther or not a defendant to a surt is tenant 

of the disputed land in view of S. 182 (2) 

(a) as amended in 1970 (Sep) 261B 


—Mysore Personal and Miscellaneous) 
Inams Abolition Act 19°4 (1 of 1954), S. 28 
—Appeal by inamdar against orders regis. 
tering land in names of tenants and re- 
jecting his claim for registratioa—During 
pendency of appeal inamdar receiving 
compensation — Receipt does not dis. 
entitle him from proceeding with appeal 

(Mar) 66 
Transfer of Property Act (4 of 1882), S. 54 
*— See Stamp Duty — Mysore Stamp Act 
(84 of 1957) S. 3 (Feb) 63 (EB) 
S. 55—See Easements Act (1882). S. 18 





l (Nov) 322A 
——S. 68 (b)—See Limitation Act (1908), 
S, 19 _ (Nov) 812 
-——5, 106—See also Civil P, C. (1908), 
O. 41, R. 2 (Oct) 291B 


——S. 106 — Notice to ‘quit — A person - 
in occupation of property under an un. 
registered lease does not become a tenant 
and hence a notice to quit under S, 106 is 
not necessary (Oct) 291A 
106 — Lease for manufacturing 
purpose — Notice for termination 

; (Dec) 365 
——S. 116—Lease of premises by Banga. 
lore Corporation for fixed period of 8 
years— Payment of rent after such date to 
Assistant Revenue Officer of Corporation 
could not amount to payment of rent to 
Commissioner of Corporation who could 
receive it only with previous sanction of 
Standing Committee so as to create te- 
nancy by holding over (Nov) 305 


Words and Phrases — “Accessory” — 
Meaning of > (Jan) 16B 
“Arrears of any kind” (June) 186D 
—— Office of profit—See (Feb) 85 _ 

= “Seniority” — See (Feb) 538A 
——‘Termination”,— See (Apr) 99A 
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MYSORE CASES OVERRULED, ETC, IN A. I. R, 1974 


AIR 1958 Mys 20=1 L R (1958) Mys 597, Kesava 
v. State of Mysore — Diss. AIR 1971 Andh 
Pra 320B (Sep). : 

AIR 1963 Mys 239—1963 (2) Cri.L J 293, State v. 
Bhimrao Diss. ALR 197! Punj 88A (Feb). 

(1984) 1 Mys L J 299= I L R (1964) Mrs 833, 

alkajappa v. Ayyamma — Over. AIR 1971 
Mys 83 (Feb) (FB). 

ILR (1965) Mys 108, Swami Satyanand Seraswati 
v. State of Mysore — Revers. AIR 1971 S C 
1579A, B (Aug) 

(1966) S. A. No. 187 of 1966 (Mys) — Diss. AIR 
1971 Mys 139A (May). ; 


(1966) 2 Mys L J 180, Segu Butchaiah Setty v. 
Commissioner of Income-tax— Revers. AIR 
1971 S C &54 (May). . 

AIR 1967 Mys 11—19886 A C J 178 = 1967 Cri L J 
216, Seethamma v. Benédict D’sa—Diss, AIR 
1971 Madh-Pra 145G (July). ‘ 

(1967) 65 I T R 19=10 Law Rep 397 (Mys), Smt, 
Laxmibai Narayana Rao Nerlekar v. Commr. 
of Gift Tax— Diss. AIR 1971 All 101B (Mar). 

(1968) Election Petn. No. 9 of 1967 D/24-7.1968 
(Mys) Revers. AIR 1971 S C 1348B (July), 

(1968) 13 Law Rep 327, Pendakur Virupanna 
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Setty and Sons v. State of Mysore — Revers. 


AIR 1971 S C 1825 (July). 


(1969) 18 Law Rep 259 (Mys), Dr. T. G. Siddap- 


paradhya v. Board of Appointments in Sans« 


AIR Other Journals 


AIR 


Mysore List of Cases Overruled, Reversed in A. I. R. 1971 


crit, Mysore University — Revers. AIR 1971 


S C 225A, B (Nov). 


AIR 1970 Mys 77 = (1969) 2 Mys L J- 179, 
' Achamma v, Fairman — Diss. AIR 1971 Raj 


273 (Oct). 
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Other Journals 


1 (1970) 2 Mys LJ 296) 60con 1971 Ori L J 228 
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1971 Lab 1 O 73 
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188 
194 


Other Journals ‘ATR 
(1971) 1 Mys Ld 225/273 


(1971) 1 Mys LJ 159/275 ` 
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Other Journals 


- (1971) 1 Mys LJ 282 
(1971) I Mys LJ 302 


1971 Ren C J 527 
1971 Ren C R 426 
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(1971) 1 Mýs LJ 465 
(1971)1 Mya LJ 203 
(1971)1 Mys LJ 443 
1871 Ren O R 633 ` 
(1971)1 Mys LJ 404 
(1971) | Mys LJ 453 


1971 Ren C R 592 


(1971)1 Mys LJ 502 


‘1971 Ren O R 546 


(1971)1 Mys LJ 317 
(1971) 2 Mys LJ 24 
(1971) 1 mys-LJ 133 
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C. V. B. Naidu, Petitioner v. State of 
Mysore by its Chief Secretary, Vidhana 
Soudha, Bangalore and others, Responderts. 


Writ Petns. Nos. 3880 of 1968 and 2505 
of 1970, D/- 5-8-1970. 


Constitution of India, Article 162 — State 
Government servants — Competition for 
vacancy between promotees and direct re- 
cruits in promotional cadre — Absencc of 
Service Rule made under Article 309 ?ro- 
viso, as to ratio as well as relative senicrity 
~~ State Government has power to lay down 
enforceable conditions of service in such cases 
by exercise of executive power under arti- 
cle 162 — Orders under Article 162 do not 


have status of statutory rules — Government 
cannot thereafter take away that right by 
mere executive order — Held Mysore. Gov- 


ernment Order No. 396AEA59, dated 2-3- 
1962 determined order of seniority of ro- 
motees over direct recruits — Later Mysore 
Government Order dated 17-6-1970 setting 
aside their previous order of 2-3-1962 and 
affecting promotees adversely in regarc to 
seniority held merely executive order and 
was bad. AIR 1963 Mys 208, Rel. on; AIR 
1969 SC 118 and AIR 1967 SC 1889 and 
AIR 1962 SC 1704, Discussed. 

(Paras 23, 27, 28, 30) 
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1969 Lab IC 100, B. S. Vadera v. 
Union of India 26, 27 
(1967) AIR 1967 SC 1910 (V 54) = 
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of Rajasthan 
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Union of India 
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(1966) ATR 1966 SC 1942 (V 53) = 
1966-3 SCR 632, Nagarajan v. State 


__ of Mysore 

(1968) AIR 1963 Mys 208 (V 50) = 
Shama Rao v. State of Mysore ; 28 

(1962) AIR 1962 SC 1704 (V 49) = 
1963-1 SCR 487, High Court of 
Calcutta v. Amal Kumar Roy 28 


S. K. Venkataranga Iyengar, for Petitioner 
(in Both Petns.), K. S. Puttaswamy, High 
Court Govt. Pleader, (for No, 1) (in both 
Petns.) and G. V. Shantharaju and Rajendra 
Babu, (for-No. 2) in W. P. No. 8880 of 1968 
and (for Nos, 2 to 10) in W. P. No. 2505 
of 1970, for Respondents. 


NARAYANA PAI, J.: The principal ques- 
tion in these two writ petitions is one of 
seniority as between G. V. B, Naidu, the 
petitioner in both the Writ petitions on the 
one hand, and respondents 2 to 10 in Writ 
petition 2505 of 1970 on the other. The 
petitions came to be filed in the following 
circumstances. 


2. The petitioner and the nine respon- 
dents, mentioned above are officers serving 
in the Department of Agriculture of the 
State Government. The respondents were 
directly recruited on 30th August, 1950 for 
appointment as Assistant Directors of Agri- 
culture. After completion of the proba- 
tionary period they were appointed as Assis- 
tant Directors of Agriculture on 26th June, 
1952. It is stated that though the said res- 
pondents have been declared to have satis- 
tactorily completed their probation, there is 
no specific order of confirmation. These 
respondents will hereinafter be referred to as 
direct recruits or probationers. 

8. The petitioner was already in service 
in the Agriculture Department. Early in 
1950 he was working as Agricultural Bota- 
nist. By an order dated 9th February, 1950 
he was first placed in charge of the duties 
of the Assistant Director of Agriculture. By 
a subsequent order dated 7th April, 1950 he 
was appointed as Acting Assistant Director 
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of Agriculture in what is described as an 
existing vacancy. Later, as from 8rd May, 
1950, his status was described by the term 
“sub pro tem” which, according to the 
Mysore Service Regulations then prevalent, 
meant only an officiating status. Although 
this practice of apport tg persons sub pro 
tem was abolished or given up, so far as the 
present cases are corcerned, it is enough to 
note that throughout the period relevant for 
discussion, the petitioner was officiating in 
the promotional post of Assistant Director of 
Agriculture. 

4, In the provisional Inter State Seniority 
List of the Department he was shown as a 
junior to the probationers. Thereupon he 
moved the State Government for his senio- 
rity being counted from his first promotion 
to the cadre of Assistant Directors and that 
he be therefore shown as senior to the pro- 
baticners who were recruited subsequent to 
the date of his said promotion. On 2nd 
March, 1962, the State Government passed 
an order bearing No. AF 896 AEA 59 that 
the petitioner and two other persons similarly 
pono before the recruitment of the pro- 

ationers shall be treated and always be 
deemed to have been treated as seniors ta 
the said probationers. 


- § The probationers, who felt aggrieved 
by the said order, presented Writ Petitions 
823, 824 and 825 of 1962 impugning the 
said order. Those petitions were, however, 
withdrawn with permission of the Court on 
8lst January, 1964, The withdrawal is said 
to have been made upon a representation on 
behalf of the State Government that they 
would hear both the parties and take a deci- 
sion on the matter, 


6. The Government took 
time to come to any decision. 
while, other events took place. 


7. The first of the events was publica- 
tion of the Final Inter State Seniority List 
in which the probationers continued to be 
shown as seniors to the petitioner. There- 
upon, the petitioner filed Writ Petition No. 
1571 of 1964. When the said Writ Petition 
was taken up for hearing on 16th November, 
1966, there had been reported the decision 
of this Court in what is called Shankaraiah’s 
case in 1965 (2) Mysore Law Journal 40, 
holding that what is published by the State 
Government as a Final Inter State Seniority 
List is no more than a proposal to the Cen- 
tral Government and that an actual effective 
Final List could only be made and published 
by the Central Government. Having regard 
to the said pronouncement; this court dis- 
posed of Writ Petition 1571 of 1964 with a 
direction to the Central Government to make 
a final list and also recording an observation 
that in determining the seniority of the peti- 
tioner, the opinion expressed ‘by the State 
Government be borne in mind by the Central 
Government, i 


8. No such ‘Final List appears to have 
been yet published. In the meanwhile, an 
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In th 


e mean 


State (Narayana Pai J.) ALR. 


occasion arose for making promotions from, 
the cadre of Deputy Directors to the posi- 
tion of Joint Director. One S. K. Patil im- 
pleaded as the 2nd respondent in Writ Peti- 
tion 3880 of 1968 was promoted as Joint 
Director. Thereupon the petitioner filed the 
said Writ Petition 3880 Ai 1968 praying for 
the issue of an appropriate writ for main- 
taining the seniority of the petitioner as 
determined by the State Government’s order 
dated 2nd March, 1962 and for a direction 
to consider his case for promotion retrospec- 
tively from the date the 2nd respondent had 
been promoted as Joint Director. The basis 
for the 2nd paya appears to be that if an 
adjustment of seniority is made in terms of 
the order of 2nd March, 1962, the petitioner 
is likely to be ranked higher than Patil be- 
cause of the earlier commencement of hig 
officiation in the cadre of Deputy Directors. 

9. When Writ Petition 3880 of 1968 was 
taken up for ipo! on 15th June, 1970, it 
was represented on behalf of the State Gov- 
ernment that they had already passed an 
order in terms of the representation made in 
Writ Petition 823 of 1962 and connected 
cases, in consequence whereof the comple- 
xion of the controversy in this Writ Petition 
would change considerably. When the matter 
was taken up again for hearing on 29th June, 
1970, it was: reported that the Government 
had passed such an order on 17th June, 1970 
and that a copy thereof had been served on 
Mr. S. K. Venkataranga Iyengar, learned 
counsel for the petitioner, on the same day. 
By the said order the Government have ae- 
cepted the contention of the probationers for 
seniority above the petitioner and set aside 
their previous order of 2nd March, 1962 in 
favour of the petitioner. 

10. The petitioner then filed two applica- 
tions, —_one for amendment of the prayer 
by the addition of a prayer for quashing the 
later order .of 17th June, 1970 and another 
for impleading the probationers. As we con- 
sidered it better and more proper for the 
petitioner to file a separate Writ Petition 
seeking the said reliefs, we directed him to 
do so. The petitioner having done so, we 
formally admitted the Writ Petition on the 
following day, viz., 30th June, 1970, and 
gave necessary directions for expeditious ser- 
vice of notice and early hearing of both the 
Writ Petitions. After completion of service 
both the petitions were heard together on 
28th and- 29th July, 1970. 


11. Although the matter has been argued 
at some considerable length before us by the 
learned counsel for the petitioner, for the 
probationers and the Government Pleader on 
behalf of the State, the settlement of the 
controversy as to relative seniority between 
the petitioner on the one hand and the pro- 
bationers on the other, now turns upon the 
simple question which of the two orders of 
the State Government mentioned above, viz., 
those of 2nd March, 1962 and 17th June, 
1970, is an effective order. The effective- 
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ness of the order depends upon the answer 
to a further question whether the orders are 
merely in the nature of an adjudication of 
a controversy as to seniority between two 
Government servants or two set of Govern- 
ment servants or one of them, and if so 
which of them, is or amounts to laying down 
an enforceable condition of service. 


12. It will facilitate the discussion if we 
quote the entire text of the order of 2nd 
March, 1962, which we do below: 


“PROCEEDINGS OF THE GOVERNMENT 
OF MYSORE 

Sub :— Inter se Seniority of Officers of 
old Mysore in Agriculture Department — 
Sri G. V, B. Naidu, District Agricultural Off- 
cer. 

Read: Correspondence resting with Letter 
No. Est. 1/GO/91.795/59-60 dated 23-9- 
1961 from the Director of Agriculture in 
Mysore, Bangalore. 

Order No. AF. 896 AEA 59, Bangalore 
dated 2nd March, 1962, Phalguna 11th Saka 
1888, 

Sri G. V. B, Naidu, District Agricultural 
Officer has represented that when certain 
probationers were taken in the Agricul-ure 
Department in 1952 he was SPT Diszict 
Agricultural Officer, but still in the Inte- se 
Seniority as also in the Inter-State Senicrity 
list he has been shown as junior to the said 

robationers. It is further pointed out by 

im that on a previous occasion the proba- 
tioners subsequently recruited were showa as 
juniors to promotees i. e, Shri M. L. 
Subbanna and Shri H. A, Abdur Rub. The 
Director of Agriculture who was consulted 
mentions that recruitment of probationers 
was not a regular feature and there were no 
definite rules in old Mysore to govern the 
seniority of probationers vis-a-vis- promo‘ees 
in Agricultural Department. It is also stated 
that no ratio was laid down for promo-ees 
and probationers. It is, however, admi-:ted 
that Shri M. L. Subbanna and Shri H. A. 
Abdur Rub were confirmed with effect fom 
§-12-1947 and 18-2-1948 respectively as 
seniors to probationers. 


In the above circumstances, Government 


consider that the practice followed in res- . 


pect of Shri M. L. Subbanna and Shri H A, 
Abdur Rub should apply to this case as well 
and accordingly are pleased to direct -hat 
Shri C. Ramaiah, Shri G. V. B. Naidu and 
Shri K. Basavaraj Urs (since retired) who 
were promoted to Gazetted cadre before re- 
cruitment of probationers shall be trected 
and always be deemed to have been trected 
as seniors to the following 10 probationers 
appointed in 1952: 

. Shri.G. N. Alasingrachar, 
Shri Y. Chandrashekhar, 
Shri B. P. Venkataramaiah, 
Shri N. Narasimhaiah, 
Shri P. Basavaiah, 
Shri H. V. Puttanaik, 
. Shri R. Dwarkinath, 


NDASH 
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8. Shri B. J. Nanjundappa, 
9. Shri C. Gopalakrishna, 
10. Shri R. Mahadevaiah (since deceased) 
The Director of Agriculture is requested 
to take necessarv action immediately to give 
effect to this order. 
By Order and in the name 
z of the Governor of Mysore. 
Sd/- J. N. Radhakrishnan, 
Under Secretary to Government 
of Mysore, Agriculture and 
Forest Department.” 
This order was communicated to the Director 
of Agriculture as Head of the Department, the 
Accountant General, the petitioner, the pro- 
bationers and other Government Departments 
concerned. 


13. The Jater Government Order No. AF. 


Mys. 8 


828 AEG 62 dated 17th June, 1970 is in 


the form of a long judgment discussing the 
facts and the arguments of the petitioner and 
the probationers in support of and against 
the previous order, 

14. The facts as summarised in the 
second order are these: In May, 1948 the 
Director of Agriculture reported to the Gov- 
ernment that on account of retirement of 
some officers and deputation of others to 
other duties and the ee increase in the 
activities of the Department, it was desirable 
to recruit six probationers. On that report, 
the Government decided in March, 1949 
to advertise only five posts and to fill them 
by appointing thereto probationers after train- 
ing as Assistant Directors of Agriculture. 
Subsequently, however, the Government 
modified their decision and thought of re- 
cruiting ten probationers. Accordingly ten 
persons were selected and appointed as pro- 
bationers on 30th August, 1950. Out of 
them, one died subsequently (as noted in the 
order of 2nd March, 1962 copied above), 
and the remaining nine are the contesting 
respondents. The order regarding the ap- 
pointment of probationers was, according to 
usual practice, to the effect that persons 
selected are to be appointed to vacancies as 
they arise. 

15. The main line of reasoning contained 
in the order in support of the ultimate con- 
clusion in favour of the probationers is this: 
According to Article 65 of the Mysore Ser- 
vice Regulation then prevalent, a probationer 
was defined as a Government servant em- 
ployed on probation or against a substantive 
vacancy in any cadre of the Department. 
This definition is interpreted as involving an 
intention to provide substantive posts to the 
recruits appointed on probation, so that they 
may not be displaced or their services dis- 
pensed with, in ordinary circumstances, The 
order also cites an opinion of. the Assistant 
Accountant-General to the effect that proba- 
tioners are ordinarily recruited against exist- 
ing substantive vacancies or such vacancies 
as are anticipated to arise by the time their 
period of probation is completed. The order 
then states that only three of the ten proba- 
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tioners came to be appointed in what are 


called the clear permanent vacancies and the . 


rest treated as officiating to be absorbed .in 
permanent vacancies to occur in future. The 
order then states:— 

“It is therefore amply clear from the above 
that it was obligatory to provide these pro- 
bationers with permanent vacancies for be- 
ing absorbed as Assistant Directors immedia- 
tely after completion of the probationary 
period.” : 


The order then proceeds to point out that 
the petitioner was throughout merely officiat- 
ing in the Eoee post of Assistant 
Director, and states the inference that be- 
cause he was in the first instance placed in 
charge of the duties of the Assistant Director 
of Agriculture and then promoted as Officia- 
ting Assistant Director in a vacancy that 
existed, the implication is that the vacancy 
may be'temporary or long standing. After 
stating that- substantive vacancies having been 
reserved for probationers to be recruited, the 
remaining vacancies alone could be made 
available to others, i. e., promotees, the order 
states the inference that the petitioner could 


not have been appointed in a clear vacancy - 
and that his appointment was only a. stop-- 


gap arrangement to run the day-to-day 
administration of the Department. Regard- 
ing the reference in the previous order to the 
cases of M. L. Subbanna and H. A. Abdur 
Rub, the second order states that the same 
cannot serve as any precedent at all in 
favour of the petitioner because both Sub- 
banna and Abdur Rub had been actually 
confirmed in the promotional posts before a 
direct recruitment was made. 


16. From the summary given above, it 
becomes clear that the earlier order of the 
Government dated 2nd March 1962 was 
treated in the second order merely as a 
decision determining a controversy on the 
basis of the existing rules and the rights, if 
any, acquired by the contestants on the 
basis of those rules. Upon the merits of 
such controversy, the second order proceeds 
upon the footing that there was such an 
obligation incurred by the Government in 
favour of the probationers as to invest them 
with a right to secure certain vacancies 
and that it is only after providing them with 
such vancancies that the promotees can 
‘expect to occupy what may be called the 
surplus vancancies. - a 


_ 1%. It appears to us that both these 
assumptions are - unsustainable and in- 
defensible. ` 


18. The order of 2nd March 1962 makes 
it perfectly clear that at the relevant time, 
there were no definite rules laying down 
the strength pf cadres or the ratio in any 
promotional cadre between posts to be fill- 
ed by promotion and posts to.be filled by 
direct recruitment, or providing for the 
-determination of relative seniority between 
promotees and direct recruits in the same 
promotional order, 
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19. In such a situation, the principles 
that govern are those enunciated by the 
Supreme Court in the case of Nagarajan v. 
State of Mysore, AIR 1966 SC 1942. That 
was a case in which some appointments 
made on the basis of rules made under the 
proviso to Article 309 of the Constitution 
with retrospective effect were struck down 
by this Court on the ground that the power 
under the said proviso did not comprise the 
power to make rules with retrospective or . 
retroactive operation. The Supreme Court 
left that question open but assuming that 
such retrospective rules may be invalid and 
that therefore there were no rules govern- 
ing the position, held that in such a situa- 
tion. the State Government can in exercise 
of its executive. power under Article 162 of 
the Constitution make appointments and 
determine the conditions of service of the 
appointees by an executive order, 


In that case, there were no specific execu- 
tive orders of the State Government dealing 
with the situation but’ only advertisements or 
notifications issued by the - Public Service 
Commissioner setting out the terms for re- 
cruitment and conditions of service alon 
with certain correspondence which passe 
between. the State Government and the . 
Public Service Commission, on the basis of 
which it was inferred that the terms and 
conditions set out in the advertisements had 
the implied authority of the State Govern- 
ment itself. On that finding the Supreme 
Court upheld the validity of the appoint- 
ments. The said decision was cited. K the 
Supreme Court in a subsequent case, viz., 
Sant Ram v. State of Rajasthan, AIR 1967 
SC 1910, and the same position reiterated. 


20. Now, if these principles are borne 
in mind and the legal status or legal value 
of the order of the Government dated 2nd 
March, 1962 assessed, there can -be little 
doubt in our opinion, that the order was an 
executive order made in exercise of the exe- 
cutive power of the State Government under 
Article 162 of the Constitution, determining 
and laying down, for the first time, certain 
conditions of service, the position in regard 
to which was in doubt and remained un- 
covered by any previous rules laying down 
or regulating the conditions of service. 


It is seen that the Government expressly 
referred to the absence of rules in regard 
to two matters, viz., the ratio between pro- 
motional vacancies and direct recruitment 
vacancies in a promotional cadre and the 
determination of relative seniority between 
promotees and direct recruits. The reason 
for the absence of such rules is also indicated 
viz., that direct recruitment of probationers 
was not a regular feature in the department 
in question. a i 

When, therefore, the Government declared 
that the petitioner G. V. B. Naidu and two 
others Ramaiah and Basavaraja Urs, who 
were promotees from lower cadres to the 
cadre of Assistant Directors, shall be treated 


a, 
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and always be deemed to have been treated 
as seniors to the probationers, they decided 
simultaneously both the ratio as well as the 
relative seniority. The ratio was settled by 
holding that the promotees must be deemed 
to have been correctly promoted and the 
seniority was settled by the priority in the 
matter of appointment, whether it be by way 
of promotion or by way of direct recruitment. 


The reference to the previous cases of 
M. L. Subbanna and Abdur Rub in cornec- 
tion with the previous recruitment was not 
in our opinion, influenced by the fact that 
the said two promotees had been confirmed 
in the promotional posts before recruitment. 
‘What is of importance was the relative senio- 
rity which was determined by the Govern- 
ment by taking into account the date of ap- 
pointment. Further the very idea of compe- 
tition for a vacancy between a promotee and 
a direct recruit cannot arise unless there is 
a total absence of allocation of posts between 
promotees and direct recruits. 


Once the allocation is made, the idea of 
such competition is completely out of the 
way. The allocation results in the reserva- 
tion of some vacancies for promotees and 
the reservation of remaining vacancies for 
direct recruits. When such an allocation and 
separate reservation has been made, the ues- 
tion of confirmation becomes irrelevant, be- 
cause both the petitioner and the proba- 
tioners were officiating in their respective 
posts without confirmation. 


21. The entire fallacy in the second 
order of the Government dated 17th J.me, 
1970 consists in the assumption that tiere 
was an obligation on the part of the Gov- 
ernment in favour of the direct recruits and 
that the direct recruits acquired a righ: to 
be appointed to what the order calls perma- 
nent vacancies. The normal rule is that 
direct recruitment is done by a proces: of 
selection through an independent body like 
the Central Recruitment Board functioning 
in the erstwhile State of Mysore and the 
Public Service Commission now functioning, 
and the appointing authority makes ap- 
pointment out of the list of selected perzons 
prepared by such selecting body; in the 


matter of such appointments the normal tule . 


is that the selecting body should arrenge 
the -selected persons in the order of merit 
and that the appointing authority should 
make appointments in that order to vacan- 
cies as they arise, viz., the first named be- 
ing appointed to the first available vacancy, 
the second named to the next vacancy, and 
so on. 

If the relevant rules provide that the list 
of selected persons shall be in force until 
the same is exhausted by the appointment 
of all the persons named therein, then ho 
fresh selection is possible until the lis: is 
exhausted; if, however, there is no such rule 
or the currency of the list is limited to a 
specified period, then the appointing aucho- 
rity may ask for a fresh selection to be made 


G. V. B. Naidu v. State (Narayana Pai J.) 


[Prs. 20-25] Mys. 5 


even if the list is not exhausted, after the 
period of currency has expired where such 
a period is specified, or at any time if no 
such period is specified. This means that 
the right of selected persons is to get ap- 
pointed in a given order if the vacancies 
arise and not to ask for creation of vacancies 
for them or to dislodge others from any 
vacancy in order that they may be provided 
in the said vacencies. 


_ 22. The other fallacy which is more 
fundamental is regarding the previous order 
as merely a decision upon a controversy be- 
tween two Government servants or two sets 
of Government servants. The controversy as 
to rights can arise only if the ccntestants 
can claim acquisition of a certain right. If 
the contestants are Government servants and 
the contest is in respect of rights connected 
with their services, then there must be rules 
or practice having the force of Jaw under 
which or bv force of which they may claim 
that they have acquired a certain right in 
the shape of an enforceable condition of ser- 
vice. When, as stated in the order of the 
Government dated 2nd March, 1962, there 
were no rules at all nor any practice where- 
by the controversy in question could have 
been settled, the order must be regarded as, 
for the first time, creating those rights and 
not deciding a controversy about pre-existing 
competing rights. 


23. We have no hesitation, therefore, in 
holding that the order of the Government 
dated 2nd March, 1952 was not a decision 
on a controversy relating to pre-existing rights 
but an order made in exercise of the execu- 
tive power of the State under Article 162 
of the Constitution laying down certain 
conditions of service .of the petitioner and 
the probationers by settling the ratio between 
the promotional vacancies and direct recruit- 
ment vacancies in the cadre of Assistant 
Directors and also Jaying down a rule for 
determining their relative seniority. 


24. We may also point out in this 


- connection that the well-established principles 


for determining seniority are that seniority 
is ordinarily related to the points of time 
at which persons whose seniority is consider- 
ed were apoointed, that such comparison is 
capable of being made only as between 
equals or persons regarded as equals in 
accordance with the rules and that a specific 
rule is called for only in cases where several 
appointments are made on the same day. 
The precedence generally given in favour of 
direct recruits over the promotees is appli- 
cable when the direct recruits and the 
promotees are appointed on the same date 
to the posts in promotional cadre (see the 
principle in Rule 8 of the Mysore Govern- 
ment Servants Seniority Rules, 1957). 


25. The exercise of the executive power 
in the manner stated above by the State 
Government will not interfere with or impede 
the exercise of the Central Government’s 
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power of integrating services under, Sec- 
tion 115 of the States Reorganisation Act. 
Yt will be seen that both the petitioner as 
well as the probationers were already in 
regular. service of Government, the former 
bev been in the department for some 
years before the -probationers were recruited 
and the probationers having been recruited 
in accordance with the prevalent rules for 
recruitment. f 


There was an advertisement and a selec- 
tion before they- were taken in as proba- 
tioners. The service of both of them there- 
fore was regular and of such a character as 
to acquire the normal attribute of seniority. 
The question that remained was the deter- 
mination of relative seniority which could 
not be determined except by first taking the 
step of laying down the necessary conditions 
of service relating to the allocation of promo- 
tional and direct recruitment quotas in the 
cadre of Assistant Directors and for the 
determination of relative seniority as between 
promotees and direct recruits. So far as the 
integration is concerned the seniority of 
both has to be computed by the normal rule 
of length of service in the same or equated 
post. The decision of the State Government, 
therefore, aids rather than impedes integra- 
tion. f i i 

£6. The next argument on behalf of the 
probationers is that even assuming that the 
order of 2nd March 1962 was an order made 
in exercise of the executive power of the 
State under Article 162 laying down certain 
conditions of service of the parties before 
us, the subsequent order dated 17th 
June 1970 should also be regarded as one 
made in exercise of the same power and for 
the same purpose. It is next contended that 
if the Government have the power to make 
one order, they also have the power to make 
another order varying or rescinding the pre- 
vious one and while doing so they may give 
retrospective effect to the later order so as 
to nullify the previous order. 


Reliance is placed 
the Supreme Court, B. S. Vadera v. Union of 
India, AIR 1969 SC 118, where it was held 
that the President or the Governor acting 
under the proviso to Article 809 of the Con- 
stitution can make rules to operate not only 
prospectively but also retrospectively, and 
Roshan Lal v. Union of India, AIR 1967 
SC 1889 where it is pointed out that though 
Government service may originate in a 
contract, the subsequent position is one of 
status and not of contract and that -subse- 
quent rights and obligations of a Govern- 
ment servant are no longer determined by 
consent of both parties but statute and 
statutory rules which may be framed and 
altered unilaterally by the Government, 


£7. It is no doubt true that according 
to the decision of the Supreme Court in 
Vadera’s Case, AIR 1959 SC 118 the power 
of making rules under the proviso to Art. 309 
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of the Constitution must be equated with 
actual legislative power which therefore im- 
plies the inherent legislative authority to 
make a law both prospectively as well as 
retrospectively. But the fact that in the 
absence 6f rules-made under the said pro- 
viso the Government could make appoint- 
ments or lay down conditions of service by 
mere executive orders under Article 162 of 
the Constitution, does not mean that while 


-doing so, the executive Government acts as 


or in substitution of the legislature itself. 

Further, the orders made under Article 162 
of the Constitution, whatever may be their 
efficacy in given .circumstances, certainly do 
not have the status of statutory rules. What 
was pointed out by the Supreme Court in 
Roshan .Lal’s case, AIR 1967-SC 1889 was 
that the unilateral determination of rights 
and obligations of Government servants with- 
out their consent could be done only by 
statute or statutory rules. Their Lordships 
do not refer to executive orders under 
Article 162 of the Constitution as one of the 
modes in which such unilateral determina- 
tion could be made. 


28. Hence, if by an order made in 
exercise of executive power under Art. 162 
of the Constitution the Government confers 
a right or enforceable condition’ of service, 
the Government cannot thereafter take away 
that right by a mere executive order — Vide 
Shamarao v, State of Mysore AIR 1963 
Mys 208. In that case, the age of super- 
annuation determined by a certain order was 
sought to be abridged by a subsequent 
order. The Court held that the second order 
was bad because under the previous order 
the Government servant had ‘acquired a right 
to hold the office till the age at superannua- 
tion thereby determined and to remove him 
from service prior thereto by a subsequent 





. order would contravene Article 811 of the 


Constitution. 


Jt is no doubt true that a mere readjust- 
ment of relative seniority in the same cadre 
may not amount to reduction in rank as was 
pointed óut by the Supreme Court in High 


-Court of Calcutta v. Amal Kumar, AIR 1962 


SC 1704. But what was done according to 
our above finding by the Government by 
their order dated 2nd March, 1962 was not 
a mere readjustment: of seniority on an exa- 
mination of previous acquired rights but the 
actual determination of a service condition 
by fixing a proportion between the promo- 
tees and the direct recruits in the cadre 
of Assistant Directors and laying down a 
rule, for the first time, for determination of 
relative seniority between promotees and 
direct recruits. 


29. Reliance was next placed by the 
learned counsel for the probationers on the 
orders made in 1952 appointing and postin 
them and the petitioner to various posts aad 
it was-argued that the order in which the 
officers were named therein and the dates 
on which they were asked to take charge of 
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the posts to which they were posted is indi- 
cative of a determination of seniority. The 
argument is that we should regard the said 
order as one laying down a condition o! ser- 
vice. It is not possible to accept this argu- 
ment because the order of the Government 
dated 2nd March, 1962 clearly says tha: the 
matter was uncovered by any rules or prac- 
tice until the said order came to be passed. 


80. The result is that the petit oner 
G. V. B. Naidu is entitled to retain his ssnio- 
rity as determined by the order of the Gov- 
ernment bearing No. AF 896 AEA 59 dated 
2nd March, 1962. 

81. In consequence, we make the fo_low- 
ing orders:— 

(a) In Writ Petition 2505 of 1970 we 
issue a writ quashing the order of the Gov- 
ernment bearing No, AF 823 AEG 62 cated 
17th June, 1970; and 

(b) In Writ Petition 8880 of 1968 we 
issue a writ directing the Government to 
consider the case of the petitioner for pro- 
motion to the post of Joint Director of Agri- 
cuture on the basis that the seniority oi the 
petitioner G. V. B. Naidu is what was deter- 
mined ‘by the order of the State Government 
bearing No. AF. 896 AEA 59 dated 2nd 
March, 1962 in the cadre of Assistant Lirec- 
tors. 

Petitions allowed. 
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S. Kariappa, Petitioner v. State of Mysore, 
Respondent. : 

Criminal Revn. Petn. No. 82 of 1970, D/- 
19-6-1970 against order of Munsiff Magistrate, 
Hunsur, D/- 2-1-1970. 

Essential Commodities Act (1955), Sees. 3 
(2) (4) and 7 — Order under Section 3 (2) (4) 
— Mysore Food Grains (Wholesale) Dealers 
Licensing Crder (1964), Clauses 3, 4 (2) and 
8 — Infringement of term or condition of 
licence — Amounts to infringement of Crder 
itself — Such contravention is puniskable 
under Section 7. 


All the terms and conditions of the licence 
are incorporated in Form B of Scheduk H 
of the Order and the licensing Authority is 
not empowered to impose any additional ĉon- 
ditions. The effect of Clause 4 (2) of the 
Order, which directs that every licence ‘ssu- 
ed or renewed under the Order shall be in 
form “B”, is that the conditions of the licance 
prescribed in Form “B” to Schedule II be- 
came part of the Order itself. Any infringe- 
ment of the term or condition of the licence, 
therefore, would amount to an infringement 
of the Order itself and would be punishable 
under Section 7 of the Act. AIR 1962 SC 
1898, Dist; ATR 1969 SC 110, Rel. on. 

| (Para 5) 
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Section 7 makes punishable the contraven- 
tion of anv Order made under Section 3; 
The terms and conditions of the licence being 
part of the Order itself any contravention o 
the terms and conditions of the licence would 
be punishable under Section 7. The omis- 
sion of reference to licence in the penal sec- 
tion is of no consequence, (Para 5) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 110 (V 56) = 
1969 SCD 72, Bootha Linga Agencies 
v. V. T. C. Pariasami Nadar 
(1962) AIR 1962 SC 1893 (V 49) = 
1963-3 SCR 338, East India Com- 
mercial Co. v. Collector of Customs § 


B. P. Karunakar, for Petitioner; A, K. 
Laxmeshwar, for State Public Prosecutor, for 
Respondent. 


ORDER :— This revision petition is pre- 
ferred against the decision of the Munsiff- 
Magistrate Hunsur in C. C. No. 450 of 1969. 
In that case, the petitioner was prosecuted on 
two counts, (1) for the offence punishable 
under Section 7 of the Essential Commodities 
Act which will hereinafter be referred to as 
the Act, for the contravention of the provision 
of Clause 8 of the Mysore Food Grains (De- 
claration of Stocks) Order 1967; (2) that he. 
had committed an offence under Section 7 
of the Act for the contravention of the 
Clause 8 of the Mysore Food Grains (Whole- 
sale) Dealers Licensing Order, 1964, which 
will hereinafter be referred to as the Order, 
The trying Magistrate acquitted the petitioner 
for ue pege a ie frst count eine 
ing him not guilty but he he im guilty 
for the offence under the second count and 
convicted and sentenced the petitioner under 
that count to pay a fine of Rs. 1000 or in 
default, to undergo simple imprisonment for 
three months, It is against the order of con- 
viction and sentence passed by the learned 
Magistrate under the second charge the peti- 
tioner has preferred this revision petition in 
this Court. 


2. The facts briefly stated are: That the 
petitioner was charge-sheeted by the police 
of Periyapatnma on the allegations that the 
accused-petitioner has violated the provisions 


‘of Clause 3 of the Mysore Food Grains (De- 


claration of Stocks) Order, 1967 and also the 
provisions of Clauses 3 and 8 of the Mysore 
Food Grains (Wholesale) Dealers Licensing 
Order, 1964 and thereby committed an 
offence punishable under Section 7 of the 
Act. It was stated that on 6-6-1969 at about 
9.30 a.m. when the Sub-Inspector of Police, 
CID Bangalore and the Deputy Superinten- 
dent of Police, C. I. D. Bangalore went to the 
rice mill of the accused-petitioner situated at 
Kittor village, Periyapatna taluk, along with 
the Panchas and others and inspected the stock 
of foodgrains in the said rice mill, they found 
2803 quintals of paddy and 119 quintals of 
rice in possession of the accused petitioner, 
in his rice mill, The foodgrains were seized 
under a mahazar along with the stock regis- 
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ters and other documents. ` It was alleged by 
, the prosecution that the accused petitioner 
had» not given any declaration in respect 


. of the stock held by him under the Law (the- 


subject-matter of the’ first charge). It was 
further alleged by-the ‘prosecution .that the 
accused had not submitted fortnightly return 
in form No. “C” as required by the provision 
of Clause 8 of the order. . 


3. As. mentioned above, -the accused has’ 


` been acquitted of the offence under the. first 
charge and this revision. petition has been 
preferred only against the order of conviction 
and sentence passed by the trying Magistrate 
which is the subject-matter. of the second 
charge. Therefore, in this revision petition, 
we are concerned only with the order of the 
conviction and sentence passed by the trying 
Magistrate, Z ` 
©- 4. On the evidence led on behalf of the 
prosecution in the case, the trial Court found 
that it is established by the prosecution that 
the accused failed to submit fortnightly re- 
turn in form “C” within the period prescrib- 
ed in condition | No. 4 of-the licence and 
thereby he has committed an offence punish- 
able under Section 7 of the Act for contra- 
vening the: provisions of Clauses 3 and 8 of 
the Order. 
Court below, on the evidence was not dis- 
puted before me. The learned Counsel for 
the petitioner has however advanced two con- 
tentions. Firstly, he submitted that an oppor- 
tunity of being heard was -not afforded to 
the petitioner. His second contenticn was 
that the conditions of the licence granted to 
the accused (Ext. P-2) are neither an (Order 
nor part of an Order and therefore an (ther 
is no ?) -infringement of the Order, : 


5. With regard to the first contention, the 
learned Counsel for ‘the petitioner ‘relies upon 
the proviso to Clause 8 of the Order which 


reads —- “provided that no order shall be’ 


made under this clause unless the -licensee 
has been given a reasonable opportunity of 
being heard” and argues that inasmuch as 
- the Court below had not given an opportu- 
nity of being heard to the petitioner, the 
Order under revision is liable to be quashed. 
I am not inclined to accept the contention 


of the learned counsel. So far as I could see,’ 


the petitioner had made no grievance -before 
the lower Court. 
Counsel and contested the case. In -these 
circumstances, it cannot be said that no pro- 
per opportunity had been afforded to the 


petitioner and there had been failure of natu-- 


ral justice in the proceeding conducted against 
him in the trial Court. Therefore it is to 
be held that the first contention is unsus- 
tainable. ` 


The second contention ‘advanced Si behalf. 


of the petitioner is that the conditions’ of the 
licence are not part of the order. Therefore, 
the contravention of the said conditions would 
not amount to contravention’ of the provision 
of the order. In other words, the contention 
of the learned Counsel for the petitioner is 
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The conclusion arrived at by the ` 


prices or 


He ‘was represented by a. 


f A. I. R. 
that the. violation of the condition of the 
licence does not amount to any violation of 
the order -made under Section & of the Act. 
Ex. P-2 is the licence granted to the accus- 
ed-petitioner under the Order. It was valid 
upto 31-12-1969. The- conditions governing 
Exhibit P-2 are contained in Form B of Sche- 
dule II of the Order. Conditior. No. 4 of the 
licence which is also incorporated in Form B` 
of Schedule II of the Order lays down that 
the licensees must submit returns in form (C) 
of Schedule II of the order once in a fort- 
night so as to reach the licensing authority 
within 8 days after the close of the fortnight. 


-It also specifies that the fortnight shall be 


reckoned from the first to the fifteenth of 
calendar month, and from the 16th to the 
end of the month, The prosecution alleged 
that the accused petitioner has contravened 
this condition. The trial Court on the evi- 
dence held that it is proved that the peti- 
tioner has contravened condition No, 4 of the 
licence and consequently infringed the order 
made under Section 3 (2) (h) of the Essential 


‘Commodities Act which is punishable under 


Section ‘7 of the said Act. It was further 
of the view that the condition of the licence 
was part of the Order. 

Section 3 of the Act relates to power to 
control production, supply, distribution etc., 
of essential commodities. It provides: i 

“(1) If the Central Government is of opin- 
ion.that it is necessary or expedient so to do’ 
for maintaining or increasing supplies of any 
essential commodity or for securing their 
equitable distribution and availability at fair 
for securing any assential com- 
modity for the defence of India or the effi- 
cient. conduct of military operations it may, 
by order, provide for regulating or prohibi- 
ting the production, supply ard distribution 
thereof, and trade and commerce therein. 

“(2) Without prejudice to the generality of 
the powers conferred by sub-section (1), an 
order made thereunder may provide — 

ù bad * 
_ (h) for collecting any information or sta- 
tistics with.a view to regulating or prohibiting 
any of the aforesaid matters.” (The other 
portion of the sub-section is not relevant for 
our purpose.) 
Section 5 of the Act, reads: 

“5. Delegation of powers. — The Central - 
Government may by notified order, direct that 
the power to make orders under. Section 3 
shall, in relation to such matters and subject 
to such conditions if any, as may be specified 
in the direction, be exercisable also by (a) 
such officer or authority subordinate to the 
Central Government. or (b) such State Gov- 
ernment or such officer or authority subor- ` 
dinate to a State Government as may be spe- 
cified in the direction.” 

Section 7 of the Act, which is the penal Sec- 
tion, provides: i 

“7. Penalties— (1) If any person contra- 
venes, whether ‘knowingly, intentionally or 
otherwise, any order made under Section 3, 
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(a) he shall be punishable — 

(i) in the case of any order made with 
reference to clause (h) or clause (i) of sub- 
section (2) of that section with imprisonment 
for a term which may extend to one year and 
shall also be liable to fine, and 

(ii) in the case of any other order, with 
imprisonment for a term which may extend 
to five years and shall also be liable to fine; 
(The remaining portion of the Section is not 
relevant for our purpose), 

The Preamble to the Mysore Foodg-ains 
(Wiolesnie) Dealers Licensing Order, -964 
reads: 

“S, O. 1152.— In exercise of the powers 
conferred by Section 3 of the Essential Com- 
modities Act, 1955 (10 of 1955) read with 
notification of the Government of India in 
the Ministry of Food and Agriculture (Depart- 
ment of Food) Published under G. S. R. 888 
dated the 28th June, 1961, in the Gazet-e of 
India (Part IJ, Section 8, sub-section (i) cated 
8th July, 1961), and with the prior concur- 
rence of the Central Government, the sov- 
ernment of Mysore hereby makes the fo_low- 
ing order, namely:—” 

Clause 8 of the said order which deals with 
me Licensing of Wholesale Dealers provi- 
es: 

“No person shall carry on business as 4 
wholesale dealer except under and in accord- 
ance with the terms and conditions >f a 
licence issued in this behalf by the licemsing 
authority.” 

Clause 4 of the said order relates to the 
issue of licences, Sub-clause (2) of that 
clause provides: 

“Every licence issued or renewed wunder 
this order shall be in Form “B”.” 

Clause 8 of the order deals with the contra- 
vention of conditions of license. It provides: 

“No holder of a licence issued under this 
order or his agent or servant or any other 
person acting on his behalf shall contravene 
any of the terms or conditions of the licence 
and if any such holder or his agent or ser- 
vant or any other person —~ acting or. his 
behalf contravenes any of the said terms or 
conditions, then, without prejudice to any 
other action that may be taken against him, 
his licence may be cancelled or suspended by 
order in writing of the licensing authority.” 

(The remaining portion is not relevant 
our purpose). i 
The terms and conditions of the licence 
contained in Form B to Schedule II o! 
Mysore Foodgrains (Wholesale) Dealers 
censing Order, 1964. 

It is seen from the above provisions o? the 
Mysore Foodgrains (Wholesale) Dealers 
Licensing Order that it is promulgated by 
the State of Mysore in exercise of the pcwers 
conferred under Section 8 of the Essential 
Commodities Act. Section 8 (2) (h) o! the 
Act provides for the collection of any mfor- 
mation or statistics with a view to regulating 
or prohibiting any of the aforesaid macters. 
It is also clear that the form in which licence 


for 


are 
the 
Li- 
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has to be granted is contained in Form B of 
Schedule IL of the Order. All the conditions 
of the licence are incorporated in Form B of 
Schedule II itself. The Licensing Authority 
is not empowered to impose any additional 
conditions, Clause 4 (3) of the Licensing 
Order directs that every licence issued or 
renewed under that order shall be in Form 
B. The effect of this sub-clause is that 
the conditions of licence prescribed in Form 
“B” to Schedule II become part of the order. 
Thus the terms and conditions contained in 
the licence which are enumerated in Form 
‘B’ to Schedule II, cannot be construed to 
be conditions separate from the order itself. 
The resultant vosition is that any infringe- 
ment of the term or condition of the licence 
would amount to an infringement of the 
Order itself, the conditions incorporated in 
Form ‘B’ of Schedule II of the Order being 
part of the Licensing Order of 1964. Hence 
condition No. 4 of the Licence (Ex. P-2) is 
a part of the Order itself and infringement 
of that condition amounts tc an infringement 
of the Order of 1964. The relevant portion 
of Clause 8 is excerpted above. It is laid 
down in that clause that in case of any con- 
travention of the terms or conditions by the 
licensee his licence may be cancelled or sus- 
pended by the licensing authority without 
prejudice to any other action that may be 
taken agairst him, The language of the 
clause clearly irdicates that if a person con- 
travenes any condition or term of the licence 
granted to aim, the authorities concerned are 
not precluded from taking any other action 
under the ‘aw against him besides the can- 
cellation of the ‘licence. 





It was, however, contended by the learned 
counsel for the petitioner that Section 7 of 
the Essential Commodities Act does not ex- 
pressly peralise the contravention of the 


conditions or terms of the licence. He 
submitted that the contravention alleged 
in this case being contravention of a 


condition of the licence which is not made 
punishable’ under Section 7, no conviction 
could be passed against the petitioner. It is 
not possible to concede to his contention. 
Section 7 of tke Act makes punishable the 
contravention of any order made under Sec- 
tion 8 of the Act. Condition 4 of the licence 
Ex. P-2 granted to the petitioner, as observ- 
ed above, is part of the order made under 
Section 3 of the Act. That being so, any 
contravention of the above terms of the 
licence would be punishable under Section 7 
of the Act. In these circumstances, the omis- 
sion of reference to licence in the penal sec- 
tion viz., Section 7 of the Act, is of no con- 
sequence, 


The learned Counsel for the petitioner re- 
lied upon two decisions of the Supreme Court 
in support of his contention that the terms 
and conditions of the licence cannot be con- 
strued to be part of the order and therefore 
infringemer:t of the conditions and terms of the 
licence does not amount to infringement of 
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the provision of the order. The first decision 
on which reliance was placed by the learned 
counsel was East India Commercial Co. v. 
Collector of Customs, ATR 1962 SC, 1898. 
That was a civil appeal filed by the appellant 
company before the Supreme Court. The 
facts of that case were that the appellant 
company applied for the grant -of a fess 
to import flourescent tubes and fixtures from 
the United States of America. It was men- 
tioned in the application that the goods were 
required for the company’s own use as in- 
dustrial raw material or accessories. The 
Licence was issued to the company subject 
to the condition that the goods were to -be 
utilised only for consumption as raw material 
or acessories in the licence-holder’s factory 
avd that no portion thereof was to be sold to 
any party. On arrival of goods the company 
took delivery and cleared them on payment 
of customs duty. . 


On information alleged to have been receiv- 
ed by the Chief Controller of Imports that 
the Company was selling the goods to various 
parties, the matter was investigated and the 
goods were seized under a search warrant. 
Later on the goods seized were, with the con- 
sent of ‘the parties concerned, sold under 
an order of the High Court, and the sale 
proceeds were kept in the custody of the 
Court of the Presidency Magistrate. A Cri- 
minal prosecution launched against the 
director of the Company under Section 5 of 
the Imports and Exports (Control) Act, 1947, 
ended in the discharge of the accused and on 
revision against the order of discharge the 
High Court construed Section 5 of the Act of 
1947 and held that said Section penalised 
only a contravention of an order made or 
deemed to have been made under the said 
Act, but did not penalise the contravention of 
the conditions: of licence issued under the 
Act or issued under a statutory order made 
_ under the Act and dismissed the revision. 


Thereafter pending the proceeding started 
by the Company for the return of tke sale 
proceeds, the Collector of Customs, the res- 
pondent, started a proceeding purported to 
Be under Sec. 167 (8) of the Sea Customs Act 
read with Section 3 (2) of the Imports and 
Exports (Control) Act, 1947, and called upon 
the appellant by notice to show cause within 
seven days from the date thereof why the 
said proceeds should not be confiscated and 
also why penal action should not be taken 
against the Company. It was stated in the 
said notice that the special licence was issued 
on the express condition that the goods 
covered by the said licence should be utilised 
for consumption as raw material or accessories 
in the factory of the licence-holder and that 
no part thereof should be sold or permitted 
to be utilised by any other party, that as the 
appellant sold a portion of the goods import- 
ed under the said licence to others in breach 
of the said condition, the goods or the money 
substituted in its place were liable to be con- 
fiscated, 
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The appellant company filed an applica- 
tion in the High Court under Article 226 of 
the Constitution for the issue of an appro- 
priate writ, including a writ in the nature of 
prohibition against the Collector of Customs 
from continuing with the proceedings initiat- 
ed by him. ‘This application was dismissed 
by the High Court solely on the ground that 
it was within the jurisdiction of the Collec- 
tor of Customs to ascertain whether there 
had been a contravention of the relevant pro- 
visions of the Imports and Exports (Control) 
Act, 1947, as sould entail an order of confis- 
cation. 


On appeal to the Supreme Court, it was 
held that the Collector (respondent) had no 
jurisdiction to initiate proceedings or make 
an enquiry under the said Section in respect 
of certain act alleged to have been done by 
the appellant and therefore the Collector (res- 
pondent) can certainly be prohibited from 
proceeding with the same and therefore the 
writ petition filed by the Appellant Company 
was maintainable, It was Bother observed 
by the Supreme Court that inasmuch as the 
notification dated Ist of July, 1948, did not 
impose a condition in the matter of issuing 
a licence under the specified rule, there was 
no infringement of the order under Section 8 
of the Imports and Exports (Control) Act, 
1947, but there was only violation of the con- 
dition ofa licence granted under the order 
made in exercise of the powers conferred 
under Section 8 of the Act. With regard 
to the notification dated 6th of March, 1948 
the Supreme Court observed that the said 
notification did not provide for a condition 
in the licence that subsequent to the import 
the goods should not be sold. It was also 
observed that condition (v) of Clause (a) only 
empowers the licensing authority to impose 
a condition from an administrative point of 
view. It was further observed that it cannot 
be suggested that the condition with which 
we are now concerned is a condition impos- 
ed from an administrative point of view, but 
it is a condition which affects the rights of 
parties. l 


It is clear that in the case before the 
Supreme Court, the order itself did not con- 
tain nor specify any conditions to be impos- 
ed in the licence. The conditions to be im- 
posed in the licence were left to the licens- 
ing authority under that order. In these cir- 
cumstances, it was held that the condition 
imposed by the licensing authority prohibi- 
ing the sale of the imported article did not 
amount to contravention of the order made 
under Section 3 of the Imports and Exports 
(Control) Act, 1947 and consequently ths 
provisions of Section 167 (8) of the Sea Cus- 
toms Act could not be attracted as it cannot 
be said that there was a contravention of the. 
order made under Section 3 of the Imports 
and Exports (Control) Act, 1947. In the in- 
stant case, as observed above, the terms and 
conditions of the licence are prescribed _in 
Form No, ‘B’ of Schedule H of the order 
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which has been referred to in Clause 4 (2) of 

the order and hence became a part of the 

order itself. Therefore, the decision of the 

Supreme Court relied on by the Advocate 

or the petitioner is not of much assistance to 
m. 


The next decision relied on by the Alvo- 
cates for the petitioner was in Bootha Linga 
Agencies v. V. T. C. Poriaswami Nadar, AIR 
1969 SC 110. In that case, the appellant who 
carried on business in the manufacture and 
sale of coffee powder was importing chicory 
’ for the purpose of his business under actual 
user’s licence issued by the Government. The 
consignment of chicory which was a con:ign- 
ment of 495 cases arrived at Madras Port 
in December, 1955 and the cases were cear- 
ed by the appellant on December 20, 1955. 
The respondent in that case contended that 
the appellant had agreed to sell the consign- 
ment to him under Exhibit A-1 dated Nov- 
ember 26, 1955 and certain amounts had 
been advanced by him to the appellan: on 
November 26, 1955 and December 28, 1955. 
The legality of that agreement was challeaged 
before the Supreme Court and it was con- 
tended by the appellant that the contreven- 
tion of the terms of the licence issued under 
the notification dated March 6, 1948 was a 
contravention of the notification itself within 
the meaning of Section 5 of the Act XVIII 
of 1947. But their Lordships were urable 
to accept the arguments advanced, as cor- 
rect. Their Lordships observed as follows: 


“Yt is clear that Section 5 before its amend- 
ment only penalised the contravention of any 
order made or deemed to have been made 
under the Act. It is true that a licence was 
os by virtue of a statutory notification 

ated March 6, 1948 issued under the De- 
fence of India Rules and later deemeł to 
have been issued under Act XVIII of 1947. 
Notification No. 28N.ITC/48 dated July 1, 
1948 merely provides that no goods shal be 
imported except the goods covered by spe- 
cial licences issued by an authorised oficer, 
Notification No, 2-ITC/48 dated March 6, 
1948 authorises the licensing officer to impose 
one or more conditions prescribed by that 
order and the licensing officer has ther2fore 
power to impose conditions in the licence 
issued by him, but if the licensee contravenes 
the conditions imposed by the licence it is 
difficult to hold that it is not merely a con- 
travention of the conditions of a licence but 
there is contravention of the terms of the 
notification and so the provisions of Section 
5 of the Act XVIII of 1947 are attracted.. 
EEOAE It follows therefore that or the 
material date of breach of the condition of a 
licence was not tantamount to a breach of 
the statutory order within the meaning of Sec- 
tion 5 of Act XVIII of 1947. The view that 
we have expressed is borne out by the deci- 
sion of this Court in (1963) 8 SCR 333 = 
AIR 1962 SC 1898 in which it was held 
by the majority judgment that an infringe- 
ment of the condition of a licence wa: not 
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equivalent to an infringement of the two 
orders dated July 1, 1948 and March 6, 1948 
ie, Nos. 23 NITC/43 and 2/ITC/48 made 
under the Imports and Exports (Control) 
Act, 1947 and therefore the provisions of 
Section 167 (8) of the Sea Customs Act were 
not attracted,” - 

Both the orders referred to in the decision 
viz., the orders dated 1-7-1948 and 6-3-1948 
did not specify the terms and conditions to 
be imposed in the licence. Therefore, the 
decision relied upon is distinguishable from 
the instant case inasmuch as the terms and 
conditions of the licence were incorporated in 
Form No. ‘B’ itself which’ has a statutory 
effect. . Er 


Under Sections 3 and 4 (a) of the Imports 
and Exports (Ccntrol) Act, 1947, the Central 
Government made an order on 7th of Decem- 
ber, 1955, which is called Imports (Control) 
Order, 1955. In the order dated 7th of De- 
cember, 1955, which was made under Sec- 
tions 3 and 4 (a) of the Imports and Exports 
(Control) Act, 1947, the conditions to be im- 
posed in the licence granted were incorporat- 
ed. The Supreme Court in its decision in 
AIR 1969 SC 110 has observed, with regard 
to the said order in paragraph $ of the judg- 
ment,— 


“We pass on to consider the next conten- 
tion put forward on behalf of the appellant, 
namely, that in any event the Imports (Con- 
trol) Order, 1955 had -come into force on 
December 7, 1955 and the performance of 
the contract became illegal after that date. 
It was pointed out that the goods arrived 
at the Madras Pcrt on December 18, 
1955 and were cleared on December 10, 1955. 
Reference was made to the conditions. impos- 
ed in the licence, Ex. B-9 that ‘the goods 
will be utilised only for consumption as raw 
material or accessories in the licence-holder’s 
factory and that no portion thereof will be 
sold to any party.’ It was contended that the 
appellant would be committing an offence 
under Section 5 of Act XVII of 1947 if he 
sold the goods to the respondent in pursu- 
ance of the cortract as the condition of the 
licence would be violated. In our opinion, 
the argument of the appellant is well found- 
ed and must be accepted as correct. It is 
manifest that the disposal of the imported 
chicory which arrived at Madras Port on 
December 18, 1955 was governed by the pro- 
visions of the Imports (Control) Order, 1955 
which came into force on December 7, 1955. 
Clause 5 (4) of the 1955 Order expressly pro- 
vides that the licensee shall comply with all 
the conditions imposed or deemed to be im- 
posed under the clause, Therefore, the sale 
of the imported goods would be a direct con- 
travention of Clause 5 (4) and under Sec- 
tion 5 of the Imports and Exports (Control) 
Act, 1947 any contravention of the Act or 
any order made or deemed to have been 
made under the Act is punishable with im- 
prisonment upto one year or fine or both. In 
consequence, even though the contract was 


12 Mys. [Pr. 5] 


enforceable on November 26, 1955 when it 
was entered into, the performance of the 
contract became impossible or unlawful after 
December 7, 1955 and so the contract be- 
came void under Section 56 of the Indian 
Contract Act after the coming into force of 
the Imports (Control) Order, 1955.” 


It is thus clear that as the order dated 7th 
of December, 1955, provided that the licensee 
shall comply. with all the conditions imposed 
or deemed to be imposed under the clause 
mentioned therein, it was held that a contra- 
vention of the conditions of the licence was 
the contravention of Clause 5 (4) and punish- 
able under Section 5 of the Imports and Ex- 
ports(Gontrol) Act, 1947.. The principle en- 
unciated was that contravention of the con- 
‘ditions of the licence if they are part of the 
order would amount to contravention of the 
order itself. In the present case, the condi- 
tions of the licence granted to the accused- 
petitioner are incorporated in Form No. ‘B’ of 
Schedule II of the Order, which, as mention- 
ed above, are part of the order by virtue of 
the provisions of sub-clause (2) of Clause 4 
of the Order. Therefore, contravention - of 
the terms and conditions of the licence issu- 
ed would amount to the contravention of the 
order itself as laid down by the Supreme 
Court in its decision referred to above. I 
think, the learned State Public Prosecutor is 
right in his contention that the said decision 
in effect goes in support of the State. There- 
fore, on the reasons stated above, the second 
contention advanced on behalf of the peti- 
tioner is not sustainable. j 


In the result, this revision petition fails and 


the same is dismissed. ; 
Revision dismissed. 


- Se 
AIR 1971 MYSORE 12 (V 58 C 3) 


T. K. TUKOL AND C. HONNIAH, J}. 


K. B. Jinaraja Hegde and others, Petitionérs 
v. The State of Mysore by Chief Secretary, 


Vidhana Soudha, Bangalore and others, Res- 


pondents. . 


Writ Petns. Nos, 3459 to 3461, 3542, 98 
and 1116 of 1968, 627, 684, 685, 989, 991 
and 992 of 1967, 1084, 613, 614, 772, 2 and 
1690 to 1692 of 1969, D/- 13-8-1969. 


(A) Essential Commodities Act (1955), 
S. 3 (8B) — Mysore Paddy Procurement 
(Levy) Order 1966 Sch, 11 — Purchase price 
Fixation of, based on sub-s. (3B)—It-is not 
‘controlled price —— Fixation of price under 
Sch. If held in contravention of provisions 
and unconstitutional, ` . - : 


The Levy Order does not mention how 
the purchase price mentioned in Schecule II 
to that order has been fixed, nor does it 
prescribe the manner in which it has to be 
fixed. The fixation of this price is based 
on Section 3 (8B) of the Essential Commodi- 
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ties Act, 1955. The first factor which the 
State Government has to consider in fixing 
purchase price is the controlled price, if any, 
fixed under the section or under any other 
law for the time being in force for any grade 
or variety of foodgrains, edible oilseeds or 
edible oils. The second factor is the price 
for the same or likely to prevail during the 
post-harvest period in the area to which that 
order applies. It would, therefore, be clear 
from this sub-section that the price to be 
paid is neither the controlled price nor the 
market price, but the price which the Staże 
Government fixes while promulgating the 


- relevant order after having regard to both 


of them. (Para 4) 


Section 3 (8B) (ii) gives considerable gui- 
dance to the State Government in taking into 
account the pe prevailing at a time and 
required by law to be taken into considera- 
tion. This clause has reference to two fac- 
tors viz., (a) the point of time and (b) the’ 
area. So far as the point of time is con- 
cerned, it refers to the price prevailing dur- 
ing the harvest period. The explanation to 
this sub-section clarifies as to how the 
post-harvest period. should be determined. 
The State Government should consider whe- 
ther the harvest period in all the 
areas of the State in regard to paddy 
would. be the same or would differ 
materially. The post-harvest period is- 
the period -of four months beginning from 
the last day. of the fortnight Satine which 
harvesting operations normally commence, If 
the post-harvest periods differ in a manner so 
as to create fluctuation in prices, the State 
Government would be required to take the 
time factors into consideration in determining 
the prices prevailing or likely to prevail 
during the post-harvest period. AIR 1969 
Ker 88 (FB) and (1969) 82 Mad LW 218, ~ 
Rel. on. ; (Para 6) 


(B) Essential Commodities Act (1955), Sec- 
tion 3 — Mysore Paddy Procurement (Levy) 
Order 1966, Clause 4 (1) — Duty of grower 
to furnish matters on receipt of order of de- 
mand — Period of 7 days within which such 
information is to be furnished is not to be 
rigidly interpreted — Legal requirement is 
satisfied if information is furnished to En- 
forcement Officer before he transmits records 
to Tahsildar or even to Tahsildar himself be- 
fore he takes decision. (Para 9) 


(C) Essential Commodities Act (1955), Sec- 
tion 3 — Mysore Paddy Procurement (Levy) 
Order, 1966, Clause (3) and Sch. 1 — Seale ` 
of Peddy fixed in Sch. 1 — Scale is equit- 
able, 


The scale of paddy has been fixed first 
with reference to the acreage of the holding. 
Then, in fixing the quantity, lands have been 
classified as lands under scheduled projects, 
lands under irrigation projects works other 
than scheduled projects having an assured 
supply of water and well irrigated lands and 
rainfed and other lands. As the levy order 
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is with reference to paddy which is essen- 
tially a crop requiring water supply cassi- 
fication made by the Government appears 
to be quite reasonable. The scale of paddy 
prescribed for each category of land appears 
to be quite modest and not unreasonable. 


(Para 10) 

Cases Referred : Chronological Paras 
(1969) AIR 1969 Ker.38 (V 56) = 
ILR (1968) 1 Ker 547 (FB), State 


of Kerala v. Annam 7 
(1969) 82 Mad LW 218, Ummal Baji- 
ria v. State of Madras 7 


K. Shivshankar Bhat (in W. Ps. Nos. 3459 
to 8461, 3542 of 1968, 1690 to 1692 of 
1969), B. V. Krishnaswamy Rao (in W Ps. 
Nos. 684, 685, 989, 991 and 992 of I967, 
1089 of 1969), G. S. Holla (in W. Ps. Nos. 
613, 614 and 772 of 1969) and Mohandes N. 
Hegde (in W. Ps. 2 of 1969, 98 and 1116 of 
1968 and 627 of 1967), for Appellants; X. S. 
Puttaswamy High Court Govt. Pleader. for 
Respondents in all Petitions except Respon- 
dent No. 8 in W, Ps. 3459 to 3461 of 1968. 


TUKOL, J.: The petitioners in these writ 
petitions have challenged the validity of 
whole or part of the Mysore Paddy Procure- 
ment (Levy) Order 1966 issued by the State 
of Mysore in exercise of the powers confer- 
red by Section 8 of the Essential Commodi- 
ties Act, 1955 (Central Act 10 of 1955) read 
with the orders relevant thereto, The order 
(hereinafter called the Levy Order) came 
into force on 21st October, 1966. Some o: the 
petitioners have prayed for quashing the 
notice of demand issued against them by the 
Enforcement Officer of the concerned Taluk. 
The petitioners are all from the diffzrent 
taluks of South Kanara and North Kenara 
Districts. 

2. In spite of the various grounds nen- 
tioned in the different writ petitions. the 
learned advocate for the petitioners have 
addressed their arguments only on 8 points: 

1. Whether the purchase price fixed vnder 
the Order as per Schedule II is valid? 

2. What is the nature of obligation requir- 
ing the paddy grower to furnish information 
under Clause 4 of the Order? 

8. Whether the scale of paddy fixed in 
the I Schedule under Clause 3 of the Order 
is inequitable? 

We shall deal with each of these questions 
in their serial order. 

8. The most important question relates 
to the fixation of the purchase price. The 
Levy Order defines purchase price in Ol. 2 
(g) of the said Order. It states: 

“Purchase price in relation to any veriety 
of paddy means the price fixed for the pur- 
chase of such variety of paddy in Schedule 
Ir’. 


The Order has been promulgated under 
Section 8 (2) (£) of the Essential Commo lities 
Act, 1955 (Central Act 10 of 1955), which em- 
powers the Central or State Govern- 
ment to pass an order providing for requiring 
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any person holding in stock any essential com- 
modity to sell the whole or a specified part 
of the stock........ to a State Government 
or to an officer or agent of such Government 

_It is with a view to achieve this object, 
Clause 3 of the Levy Order provides:— 

“Every grower shell, out of the paddy 
grown in his holding and held in stock by 
him in respect of each crop, sell to the State 
Governmen: or its authorised agent at the 
purchase price such quantity of paddy in 
accordance with the scale specified in Sche- 
dule I as may be determined by the Enforce- 
ment Officer after taking into consideration 
the information available with him regard- 
ing the holding of the grower and the paddy 
grown in such holding.” 

In order to enforce this obligation on the 
part of the paddy growers, sub-clause (2) of 
this clause enjoins upon the Enforcement 
Officer to determine the quantity of paddy 
required to be sold by a grower and serve 
on the grower an order in the manner speci- 
fied in Clause 1 of sub-section (5) of Sec- 
tion 8; such order shall specify the quantity 
of paddy to be sold, the purchase point at 
which the time within which such paddy is 
to be delivered. Now so far as the points 
raised in these writ petitions are concerned, 
it would be manifest that the order issued 
by the Enforcement Officer has reference to 
the purchase price fixed in Schedule II, the 
quantity of paddy as per the scales specified 
in Schedule I and has to be served in the 
manner provided in sub-clause (2) of Cl, 8 
of this order. 

4, The Levy Orcer does not mention 
how the purchase price mentioned in Sche- 
dule II to that order has been fixed. It does 
not also prescribe the manner in which it 
has to be fixed. The fixation of this price; 
is based or. the provisions contained in sub-| 
section (3E) of Section 8 of the Essential 
Commodities Act, 1955 (hereinafter called 
the Act). Sub-section (8B) reads as follows:! 


“Where any person is - required by an 
order made with reference to Clause (f) of 
sub-section (2) to sell any grade or variety 
of foodgrains, edible oil-seeds or edible oils 
to the Central Government or a State Gov- 
ernment or to an oficer or agent of such 
Government and either no notification in 
respect of such foodgrains, edible oil-seeds or 
edible oils has been issued under sub-sec- 
tion (8A) or any such notification having 
been issued has ceased to remain in force 
by efflux of time, then, notwithstanding any- 
thing contained in sub-section (8), there shall 
be paid tc that person such price for the 
foodegrains, edible oil-seeds or edible oils as 
may be specified in that order having regard 
to— 

(i) the controlled price, if any, fixed under 
this section or by or under any other law 
for the time being in force for such grade 
or variety of foodgrains, edible oil-seeds or 
edible oils; and 
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(ii) the price for such vee or variety 
of foodgrains, edible oil-seeds or edible oils 
prevailing or likely to prevail during the post- 
harvest period in the area to which that order 
applies. 

Explanation:— For the purpose of this 
sub-section, ‘post-harvesting period’ in rela- 
tion to any area means a period of four 
months begining ‘from the last day of the 
fortnight during which harvesting operations 
normally commence.” 

Since this sub-section refers to sub-sec. (8), 
but at the same time refers to it by the in- 
sertion of the non obstante clause, namely, 

“Notwithstanding anything contained in 
sub-section (&)” 
it is unnecessary for us to refer to the price 
that is required to be paid under that sub- 
section. It is, however, clear that every 
grower who is called upon to deliver speci- 
fied quantity of foodgrains, edible oil-seeds 
or edible oils, has to be paid the price which 
has to be specified in the order;‘in specify- 
ing the same in the order the State Govern- 
ment which fixes the purchase price, has to 
pay regard to two factors that are enumera- 
ted in Clauses (i) and (if) of sub-section (8B) 
of Section 8 quoted above. The first factor 
which the State Government has to take into 
consideration is the controlled price, if any, 
fixed under the Section or under any other 
law for the time being in force for any grade 
or variety of foodgrains, edible oil-seeds or 
edible oils. The second factor to be taken 
into account is the price for such grade or 
variety of foodgrains, edible oil-seeds or edi- 
ble oils prevailing or likely to prevail during 
the post-harvest period in the area to which 
that order applies. It would, therefore, be 
clear from this sub-section that the price to 
be paid is neither the controlled price nor 
the market price, but the price which the 
State Government fixes while promulgating 
the relevant order after having regard to both 
of them, 

5. As regards the first, namely, the con- 
trolled price, it was submitted on behalf of 
the petitioners that the State Government 
. had not fixed any controlled price either 
under the Act or under any other law in 
force in the State of Mysore. Mr. Putta- 
swamy, learned Advocate for the State, sub- 
mitted that the price fixed in Schedule II of 
the order was itself the controlled price. We 
are unable to agree with this submission. The 
controlled price has necessarily reference to 
the object of the State fixing up a maximum 
price beyond’ which sale cannot be legally 
made by the grower or the dealer. The 
price fixed under Schedule II is not such 
price. It is common knowledge, and that 
factor is not disputed by the State, that 
paddy is sold at much higher price in the 
open market both by the growers and the 
dealers than the price mentioned in the Sche- 
dule. We cannot therefore call this price 
as the controlled price, as contemplated by 
Cleuse (i) of sub-section (8B) of Section 8 
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of the Act. The wording of the Levy Order 
leaves no doubt in our mind that the price 
that has been fixed in Schedule IL is the 


‘purchase price’ and not the controlled price. 


6. As regards the second factor referred 
to in clause (ii) of sub-section (8B) of Sec- 
tion 8, it is necessary to explain that pro- 
vision toa certain extent, as it gives consider- 
able guidance to the State Government in tak- 
ing into account the prices of foodgrains, edi- 
ble oil-seeds or edible oils prevailing at a time 
and required by law to ba taken into con- 
sideration. This clause of the sub-section has 
clear reference to two factors viz., (a) the 
point of time and (b) the area. So far as 
the point of time is concerned, it refers to 
the price prevailing during the harvest 
period. The explanation to this sub-section 
is intended to clarify as to how the post- 
harvest period should be determined. Tho 
explanation states that the post-harvest period 
should be: i 


“in relation to any area” 
It appears from the Levy Order that the 
entire State has been taken by the State 
Government as the area. This also appears 
to be the case with the Kerala Government, 
when they issued their order called the 
Kerala Rice and Paddy (Procurement of 
Levy) Order, 1966. The only relevant point 
to be borne in mind in taking into account 
the area is the post-harvest period, implying 
that the State Government should take into 
consideration whether the harvest period in 
all the areas of the State in regard to paddy 
would be the same or would differ material. 
ly, so as to require them to assess the prices 
prevailing at the post-harvest period. Another 
useful hint which the explanation gives is, 
as regards the determination of the post- 
harvest period. It states that the post-har- 
vest period is the period “of four months 
beginning from the Rast day of the fortnight 
during which harvesting operations normal- 
ly commence.” There cannot be much diff- 
culty if the post-harvest periods with regard 
to paddy in the entire State are approximately 
identical.- But, if they differ in a manner 
so as to create fluctuation in prices, the 
State Government would be required to 
take the time factors into consideration in 
determining the prices prevailing or likely to 
prevail during the post-harvest period. Mr. 
Shivashankar Bhat appearing for some of the 
petitioners drew our attention to the infor- 
mation published by the State Marketing 
Department referring to the prices prevail- 
ing at different rates in different markets in 
the State as regards paddy, other foodgrains 
and other articles. It is not possible, having 
regard to the phraseology used in sub-cl, (ii) 
of sub-section (8B) of Section 8, to accept 
straightway these prices as the prices contem- 
plated thereunder. The price has got refer- 
ence to the post-harvest period and post-har- 
vest period has been explained in the expla- 
nation itself. So, it is these prices prevailing 
or likely to prevail at the post-harvest period 
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in any area that the State Government has 
to pay due regard in fixing the ala that 
“shall be paid to that person selling fod- 
grains or other articles to the State Govern- 
ment.” 


7. During the course of the arguments, 
our attention was drawn to a Full Bench 
decision of the Kerala High Court in the 
State of Kerala v. Annam, AIR 1969 Ker 
88 (FB). It is not necessary for our pur- 
pose to refer to the various points decided 
in that case. So far as the relevant point 
is concerned, it appears that the Kerala tsov- 
ernment fixed the purchase price, having re- 
gard to the Maximum Price Order pronul- 
gated on September 8, 1965 and the price 
revailing or likely to prevail during the Jost- 
Faved: period. - Referring to the clauses of 
that Order, their Lordships observed: 


“The provision in the Levy Order for pay- 
ment of price to the cultivator ‘at the pre- 
vailing market rate subject to the maximum 
price specified by the Government for the 
time being under the concerned Maximum 
Prices Order does not therefore spell any 
negation of a just equivalent or a violation 
of Article 81 (2) of the Constitution.” 


The observations of their Lordships a: re- 
gards the implications of the Maximum Price 
Order have ak some bearing in finding out 
what is the controlled price contemplate1 by 
Clause (1) of sub-section ey of Sectien 3 
of the Act. They observed: 

“When such fixation of maximum prive is 
in force the market price cannot rise asove 
it; it may be anything equal to or less than 
the maximum price. Any sale at a price 
above it will not be lawful and therefore 
cannot afford a standard for Just equivelent’ 
for the commodity.” 


Now, we are not called upon in this caze to 
decide the price with reference to Art. 84 (2) 
of the Constitution. It is unnecessary to 
refer to the discussion on the point raised 
as regards the applicability of that Acticle 
with reference to the price that has to be 
paid by the Government. Another decision 
referred to is that of the Madras High Court 
in Ummal Bajiria v. State of Madras, (1969) 
82 Mad LW 218. In that case also the 
question of price had to be determined under 
sub-section (8B) and in deciding that point, 
the High Court had the advantage ož the 
Madras Paddy (Maximum Prices) Order 1966. 
It would be obvious from these two deci- 
sions and also from the plain wording of 
the two clauses of sub-section (8B) of Sec- 
tion 8 of the Act that the purchase price 
fixed by the State Government, as specified 
in the IInd Schedule is not in consonance with 
the provisions of the Act and has therefore 
to be struck down. We do not think that 
it would be correct in individual petitions to 
strike down the whole Schedule. We con- 
fine the effect of our order to the petitioners 
before us. We would like to observe that 
the limitation placed on our order should not 
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create any complaisance in the mind of the 
State Government, but we expect that expe- 
ditious steps to avoid the confusion, which 
is otherwise likely to be created, would be 
taken to revise the purchase price in the 
light of sub-section (8B) of Section 8 and 
what we have observed above in interpreting 
the above provisions. 

8. The second question that was agitated 
before us by Mr. Shivashankar Bhat related 
to clause 4 of the Levy Order. Under sub- 
clause (1) of Clause 4, when the Enforce- 
ment Officer serves an order of demand on 
a grower tnder Clause 3 (2) of the Levy 
Order, the grower has to furnish to that 
Officer, within 7 days from the day of the 
receipt of such order, information in respect 
of matters specitied in items (a), (b),-(c) and 
(d) of sub-clause (3) of Clause 4. The ques- 
tion that has been agitated by the learned 
Advocate is, whether the provision is manda- 
tory or directory. This clause is purely in- 
tended for the protection of the grower. 
Whether to file the information or not is 
left to his discretion. If he accepts the 
demand made as being consistent with the 
quantity grown by him and his liability fix- 
ed in Schedule J, then it is not necessary for 
him to file any information contemplated 
thereunder. The expression used thereunder 
is “may furnish to the Enforcement Officer”. 
The word ‘may’ is used in order to indicate 
that the choice is left to the grower. It is 
just like a provision requiring a person ser- 
ved with a notice to submit his say, if he 
has anything to say, against the notice. 


9. The difficulty in most of the cases 
seems to have arisen on account of the extre- 
mely technical view taken by the Tahsildar 
who declined to take into consideration the 
information furnished by some of the peti- 
tioners on the 8th day. Under sub-cl. (2) 
of Clause 4 of the Levy Order, the Enforce- 
ment Officer is required to pass on the infor- 
mation furnished to him along with the other 
records of the case, if any, to the Tahsildar. 
The object of this clause is to enable the 
Tahsildar to determine whether the demand 
made is correct, having reference to the in- 
formation furnished by the grower. Sub- 
clause (3) of Clause 4 reads as follows:— 


“The Tahsildar shall, after taking into con- 
sideration the information furnished by the 
grower under sub-clause (1), determine the 
surplus stock of paddy with such grower 
having regard to the following, namely... z 
Reading sub-clauses (2) and (8) together, we 
think that the period of 7 days mentioned 
in sub-clavse (1) of the clause appears to 
be an approximate working period; it is not 
a rigid period of limitation for the purpose 
of any act. Thé object of sub-clause (1) is 
to give the grower a reasonable opportunity 
of objecting to the quantity of paddy men- 
tioned in the order served on him by the 
Enforcement Officer. Sub-clause (3) requires 
the Tahsildar to take the information furnish- 
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ed by the grower into consideration. Hav- 
ing- regard to the wording of sub-clauses (1), 
(2) and (3) of Clause 4, we are of the opin- 
ion that these provisions expect. these of- 
cers to take a lenient view without regarding 
the period of 7 days as rigid and static. It 
appears to us that the purpose of sub-cl. (2) 
would be served if the information is furnish- 
ed to the Enforcement Officer before he has 


would also follow that if the information is 
furnished to the Tahsildar himself -before he 


Clause 4, then also 
should be satisfied. 
ed. that the order is in the nature of a.re- 
quisition order and assumption of too rigid 
_jan attitude in declining to, accept the infor- 
mation furnished- by the grower ‘for consi- 
deration is likely to work a great hardship. 
Co-operation of the ‘growers is as much 
necessary as reasonable accommodative atti- 
tude on the part of the-officers. Even Cl. 9 
which provides for appeal does not seem to 





overrule the acceptance of such information. 


furnished reasonably for consideration’ before 
the decision is taken. Sub-clause (2) of 
Clause 9 of the Levy Order imposes an obli- 
gation on the grower first to sell to the State 
whatever quantity of paddy is admitted. by 
him as being liable for sale before his appeal 
may be entertained thereunder. The impli- 
cation to our mind is that the grower should 
be provided with all opportunities to cub- 
stantiate his contention against the quantity 
mentioned in the order passed by the En- 
forcement Officer and served upon him under 
Clause 3 (2) of the Order, = 


10. The last question submitted for our 
consideration is as regards the quantity of 
paddy specified in Schedule I to the Levy 

-{Order. The scale of paddy has been fixed 
first with reference to the acreage of the 


holding. Then; in fixing the quantity, lands- 


have beén classified as “lands under scheduled 
projects, lands under irrigation projects works 
other than scheduled projects having an as- 
sured supply of water and well irrigated 
lands and rainfed and. other lands.” Re- 
membering that the Levy Order is with refer- 
ence to paddy which is essentially a crop 
requiring water supply, the classification 


made by the Government appears to be quite_ 


reasonable. The scale of paddy prescribed 
for each category of land appears to be quite 


modest; it has not been shown by any of the. 


advocates appearing for the petitioners as un- 
reasonable. Hence, we have no hesitation 
in rejecting the contention that the scale of 


paddy specified in Schedule I to the Order 


is unreasonable. 


11. In the result we allow these writ 
petitions and pass the following order in res- 
pect of the different groups, Ar 

In Writ Petitions Nos. 627, 684, 989, 991 
and 992 all of 1967, Writ Petitions Nos. 98 
and 3459 of 1968, Writ Petitions Nos. 2, 
1960, 1691 and 1692 all of 1969, the Orders 
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transmitted his records to the Tahsildar. It. 


has taken a decision under sub-clause (3) of * 
the legal requirement - 
It has to be remember-. 


C ORDER:— The question 


A. I. R. 


passed by the Enforcement Order in each of 
these cases.are quashed. The Officer is free 
to serve fresh notice after the revised prices 
are fixed in the manner stated above. ; 

In Writ Petitions Nos. 685/1967, 3460, 
8461 and 3542 all of 1968, 618, 614 and 
772 all of 1969 the State Government shall 


` pay to these petitioners for the quantity of 


paddy delivered by each of them, the revised 
prices as may be fixed in pursuance of this 
order and shall issue fresh demand notices 
with regard to the balance, if any. With re- 
gard to the balance, the petitioners shall be 
paid at the revised prices, in respect of the 
paddy that they would be delivering in pur- 
suance of the final order passed in each 
case, if such orders are pending either in 
appeal or before the Tahsildar or the Assis- 


tant Commissioner. 


In Writ Petitions Nos, 1116 of 1968 and 
1084 of 1969 the -Writ Petitioners shall be 
paid the revised price for the paddy deliver- 
ed by them.‘ In the circumstances of the 
case, we make no order as to costs, 


Order accordingly. 
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G. K. GOVINDA BHAT AND. 
B. VENKATASWAMI, J]. 


N. A, V. Naidu, Petitioner v. State of 
Mysore, represented by the Commissioner of 
Commercial Taxes, New Public Offices, Ban- 
galore, Respondent. 

S. T. R. P. No. 46 of 1969, D/- 23-3- 
1970, from order of Mysore Sales Tax Appel- 
late Tribtinal, Bangalore, D/- 4-7-1969. 


` (A) Sales Tax — Mysore Sales Tax Act 
(25 of 1957), Sch. If Entry 20 — Accesso- 
ries of machinery — Printing types are not 
accessories of printing machines — Not liable . 
to tax. i 5 

Printing types which do not add to con- 
venience or effectiveness of printing machi- 
nery but are essential to work it, cannot be 
classed as accessories. Their sales cannot be 
assessed to tax under Section 5 (8) (a). 

p (Para 2) 

(B) Words and Phrases — “Accessory” — 
Meaning of. 

Accessory is an article or device that adds 
to convenience or effectiveness of, but is not 
essential to, main machinery. (Para 2) 


K. Srinivasan, for Petitioner; S. R. Raja- 
shekhara Murthy, High Court Govt. Pleader, 
for Respondent. 
raised in this 
revision petition is, whether printing types 
are accessories to the printing machinery and 
as such liable to sales tax under Section 5 (8). 
(a) read with Serial No. 20 of the Second 
Schedule of the Mysore Sales Tax Act, 1957, 
hereinafter called the Act. The petitioner is 
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a manufacturer of printing types. His turn- 
over of sale of printing types for the assess- 
ment year from 1-4-1966 to 81-12-19G€ was 
assessed at the rate applicable to ‘all machi- 
nery and spare parts and accessories th2reoff 
provided in Serial No. 20 of the Second 
Schedule of the Act. In the appeal preferred 
by the Assessee to the Sales Tax Appellate 
Tribunal, the Tribunal held that prmting 
types are accessories to the printing mazhine 
on the ground that printing types are essen- 
tial without which printing cannot be ‘one, 
and therefore printing types are accessor-es to 
the printing machinery within the purview o 
serial No. 20 of the Second Schedule, iable 
to be taxed under Section 5 (8) (a). 


2. Serial No. 20 of the Second Sch2dule 
reads thus:— 

“All machinery and spare parts and ecces- 
sories thereof’. 
The question is, whether printing type: are 
accessories to the printing machinery. V/ebs- 
ter’s New International Dictionary gives, 
among others, the following meaning to the 
word. ‘accessory’:— i 


“An article or device that adds to the con- 
venience of something else, but is not esen- 
oe a speedometer on automotive vehi- 
cle. 


The above meaning, in our opinion is the 
one that'is appropriate in the context of 
the word ‘accessories’ occurring in Serial No. 
20 of the Second Schedule. In order to con- 
stitute an accessory to a machinery, the arti- 
cle or device must be one that adds tc the 
convenience or effectiveness of the main ma- 
chinery, but is not essential. Speedometer in 
a motor car is an example of an accessory 
to a motor vehicle. The motor vehicle can 
be run without a speedometer; but fcr its 
convenience, a goeedomnetes is helpful. A 
printing machinery cannot be worked with- 
out printing types. As held by the Tribu- 
nal, printing types are essential without which 
the printing machinery cannot be workec. If 
printing types are articles which are essen- 
tial for working the printing machinery the 
printing types cannot be considered as sme- 
thing: that add to the convenience or effec- 
tiveness of the printing machinery and there- 
fore, in our opinion, printing types cannct be 
classed as accessories to the printing machi- 
nery. In that view, the Tribunal and the 
authorities below are in error in assessing the 
printing types under Section 5 (8) (a) read 
with Serial No. 20 of the Second Schedu e of 
the Act. The turnover of the petitioner in 
respect of sales of printing types ought to 
be assessed under Section 5 (1) of the Act. 


3. Petition is allowed. No costs. 
Petition allowed. 


ene ee 


‘issue, 
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K. JAGANNATHA SHETTY, J. 


S. Chandra Keerti, Petitioner v. Abdul 
Gaffar and others, Respondents. 

Civil Revn. Petn. No. 27 of 1970, D/- 10- 
7-1970. 

Civil P. C. (1908), Order 18, Rules 2 and 
8 — Evidence when there are several issues 
— Stage at which party beginning should 
exercise option. ‘ 

Although the. law does not prescribe a 
stage at which a party should apprise the 
Court of its exercising the option under 
Rule 8, yet it is reasonable that this should 
be done before it begins to adduce its evi- 
dence and in any case before the other party 
begins its evidence, so that the other party 
may bear in mind that the party beginning 
has not closed its evidence. AIR 1969 Andh 
Pra 82, Rel. on, (Para 8) 

Where the defendant did not exercise his 
option to produce rebuttal evidence at any 
one of the above stages, he cannot avail 
himself of Rule 3. Also the Explanation to 
Rule 2 added in Mysore will not help him; 
because power of the Court under it has to 
be exercised in the interest of justice. It is 
not a right conferred to anv party. 

(Para 4) 


Cases Referred: Chronological Paras 
(1969) ATR 1969 Andh Pra 82 (V 56)== 
(1969) 1 Andh LT 165, I. Nookalamma 
v. I. Simhachalam 3 
B. S. Raikote, for Petitioner; Chandra- 
sekhar for K. A. Swamy, for Respondents. 


ORDER:— The facts relevant for deter- 
mination of the question in controversy may 
briefly be stated as follows:— 

In a suit for redemption instituted by the 
respondent before the Civil Judge, Raichur, 
number of issues were framed. The burden 
of proving most of these issues lies on the 
defendant. Having regard to the nature of 
the issues, the trial Court called upon the 
defendant to begin and lead evidence in the 
case. The defendant accordingly produced 
all his evidence and closed his case. The 
plaintif thereafter was called upon to pro- 
duċe his evidence, which he did, and closed 
his case. 'The case was set down for argu- 
ments. It is at that stage that the defendant 
made an application ied nae to be under 
Rules 2 and 8 of Order XVIII of the Code 
of Civil Procedure seeking leave of the 
Court to adduce his evidence by way of re- 
buttal on issue No. 6. Issue No. 6 reads as 
follows:— 

“Is plaintiff entitled to claim mesne profits 
at Rs. 800/- per month from 20-3-1966 to 
10-3-1967 P” 

The burden of proving this issue admittedly 
lies on the plaintiff. As above stated, the 
plaintiff has also produced evidence on this 
The trial Court rejected the applica- 
tion of the defendant on the ground that he 
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having commenced the case did not reserve 
his right to produce his rebuttal evidence. It 
is against this order dated 24-11-1969 that 
the revision petition is filed. 

2. It may be stated that the defendant 
before he began or at any stage thereafter 
has not expressed his intention or reserved 
his right to lead rebuttal evidence on issue 
No. 6. That being the case, the question is 
whether he should be permitted to produce 
rebuttal evidence, under Rule 2 or 3 of 
_ Order XVIII of the Code of Civil Procedure. 
Order XVIII, Rule 8, Civil Procedure Code 
provides that: 

“Where there are several issues, the bur- 

den of proving some of which Hes on the 
other party, the party beginning may, at his 
option, either produce his evidence on those 
issues or reserve it by way of answer to the 
evidence produced by the other party; and, 
in the latter case, the party beginning may 
produce evidence on those issues after the 
other party has produced all his evidence, 
and the other party may then reply special- 
ly on the evidence so produced by the 
party beginning but the party beginning will 
then be entitled to reply generally on the 
whole case.” 
It is clear from these provisions that in a 
case where the burden of proving some of 
the issues lies on one party, then, in such a 
case, it is open to the party beginning, if he 
so chooses to reserve his evidence by way of 
rebuttal to the evidence to be producéd by 
the other party. In the present case, how- 
ever, the defendant was conceded to have 
the right to begin, as contemplated under 
Rule 1 of Order 18 of the Code of Civil 
Procedure. It is for him to exercise his 
option to adduce the rebuttal evidence on 
issue No. 6.° The question is when he 
could exercise his option. 
khar, the learned counsel for the respondent 
submits that he should have done so either 
before he began, or closed his case. 


8. It is true that the law does not pres- 
cribe a stage at which a party should apprise 
the Court of his exercising the option under 
Rule 3 of Order 18. But it is reasonable 
that this should be done before he begin’ to 
adduce his evidence, and in any case before 
the other party begins his evidence, so that 
it might be borne in mind that the party 
beginning has not closed his evidence. This 
view of mine is also supported by the ratio 
of the decision reported in AIR 1969 Andh 
Pra 82 (I. Nookalamma v. I. Simhachalam.) 
In the instant case, it is found by the trial 
Court that the defendant has not exercised 
his option to produce rebuttal evidence at 
any one of the stages above mentioned. I 
am, therefore, of the opinion that the peti- 
tioner cannot avail himself of the provisions 
of Order 18, Rule 3 of the Code of Civil 
Procedure, 


4. Mr. Raikote, the learned counsel ap- 


pearing for the petitioner submitted that the 
Court has got ample jurisdiction under the 


Cyril Lobo v. State 


Sri Chandrase-’ 


A.LR. 


Explanation to Rule 2 of Order XVIII of the 
Code of Civil Procedure for the reasons to be 
recorded in writing, to direct any party to 
examine any witness at any stage. This pro- 
vision, according to him, enables him to ad- 
duce rebuttal evidence. That is really the, | 
power of the Court to be exercised in the 
interest of justice and is not a right confer- 
red to any party. 


5. In view of this, I am of-the opinioa 
that the order made by the lower Court is 
correct and does not call for any interfer- 
ence by this Court, The revision petition is 
therefore dismissed. In the circumstances of 
the ease, there will be no order as to costs. ` 

Revision dismissed. 





AR 1971 MYSORE 18 (V 58 C 6) 


M. SADASIVAYYA, C. J. AND 
D. M. CHANDRASHEKHAR, J. 


Cyril Lobo and others, Petitioners v. 
The State of Mysore and others, Respom- 
dents. 

Writ Petns. Nos. 1382, 1883 and 1914 of 
1970, D/- 31-8-1970.. : 

Mysore Motor Vehicles Rules (1963), 
Rule 5, sub-rules (2) and (3) — Sub- 
rules (2) and (3) being repugnant to Sec- 
tion 7 (8) read with Sec. 4 of the Act are 
invalid — (Motor Vehicles Act (1939), 
Ss. 7 (8) and 4). 


While sub-section (8) of Section 7 read 
with Sec. 4 of the Motor Vehicles Act, 
1939 provides that a person who is not 
below the age of twenty years and fulfils 
the test of competence to drive a trans- 
port vehicle, should be issued a licence 
to drive such vehicle, the effect of sub- 
rules (2) and (3) of Rule 5 is to insist on 
an age limit which is really in excess of 
that prescribed in S. 4 and also to insist 
on experience of one year and four 
years for the purpose of obtaining a 
licence to drive medium transport vehi- 
cles and a licence to drive heavy trans- 
port vehicles respectively. Sub-rr. (2) and 
(3) of R. 5 thus being repugnant to the 
provisions of the Act are invalid. AIR 
1956 SC 676, Followed. 

(Paras 33, 35 and 36) 
Cases Referred: a Chronological Paras 
(1956) AIR 1956 SC 676 (V 43) = 

1956 SCR 393, Tika Ramji v. 

State of Uttar Pradesh 32 
(1939) AIR 1939 Cal 628 (V 26) = 


43 Cal WN 913, G. P. Stewart v. f 

B. K. Roy Chaudhury 32 
37 CLR 466 (Aus.), Clyde Engi- 

neering Co. v. Cowburn 32 


K. J. Shetty and U. L. Narayana_Rao, 
for Petitioners, in all Writ Petns.; K. S. 
Puttaswamy, High Court Govt. Pleader, 
for Respondents, in all Writ Petns. 
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CHANDRASHEKMAR J.: The pati- 
tioner in W. P. No. 1382 of 1970 is a 
helper in a motor-lorry. He had apli- 
ed to the Regional Transport Officer, 
poner (hereinafter referred to as the 

T. O.), for issue of a licence to drive 
heavy motor vehicles. His application 
was rejected by the R. T. O. on the 
ground that he did not possess experieace 
as provided by sub-rules (2) and (3) of 
Rule 5 of the Mysore Motor Vehicles 
Rules, 1963, (hereinafter referred to as 
the Rules). The petitioner has challeag- 
ed the validity of sub-rules (2) and (3) 
of Rule 5. He has also challenged the 
Notification of the Government dated 
11-3-1970 by which Rule 5 has bzen 
amended by deleting sub-rule (7) there- 
in. He has also prayed zor a mandaraus 
directing the R. T. O. (Respondent 2) to 
issue him the driving licence as app_ied 


for. 

2. The petitioners in W. Ps. 
Nos. 1383 and 1914 of 1970 are owrers 
of Motor Driving Schoolsin which train- 
ing is imparted in driving motor vehi- 
cles, including light, medium and heavy 
motor vehicles. These Schools issue 
driving certificates to persons who have 
undergone training therein. These -wo 
petitioners have also challenged the 
validity of sub-rules (2) and (3) of F. 5 
and the deletion of sub-rule (7) of that 
Rule. 

3- As all these three petitions in- 
volve common question cf law, we have 
heard them together and we are dezid- 
ing them by this common order. 

4, We may now look at the rele- 
vant statutory provisions. 

5. Chapter II of the Motor V=hi- 
cles Act, 1939, (Central Act IV of 1939) 
(hereinafter referred to as the Act), 
deals with licensing of Crivers of motor 
vehicles. 

6. Sub-see. (1) of Sec. 3 provides. 
inter alia, that no person shall drive a 
motor vehicle in any public: place uniess 
he holds an effective driving licence 
issued to himself authorising him to 
drive the vehicle; and that no person 
shall so drive a motor vehicle as a raid 
employee or shall so drive a transport 
vehicle unless his driving licence spezifi- 
cally entitles him as so to do. 

7. Sub-section (2) of Sec. 3 pro- 
vides that a State Government may 
prescribe the conditions subject to which 
sub-section (1) shall not apply to a per- 
son receiving instruction in driving a 
motor vehicle, 

8. Section 4 of the Act reads: 

4. (1) No person under the age of 
eighteen years shall drive a motor vehi- 
cle in any public place. 

(2) Subject to the provisions of Sec- 
tion 14, no person under the age of 
twenty years shall drive a transport 
vehicle ip anv public place. 
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_. & Sub-section (1) of Sec. 7 pro- 
vides that any person who is not disquali- 
fied under Sec. 4 for driving a motor 
vehicle and who is not for the time 
being disqualified for holding a driving 
licence, may apply to the authority em- 
powered by the State Government to 
grant licences (hereinafter referred to as 
the Licensing Authority), for the issue to 
him of a driving licence. 

10. Sub-sec. (3) of Section: 7 pro- 
vides, inter alia, that where an applica- 
tion is for a licence to drive as paid em- 
ployee or to drive a transport vehicle, 
the application shall be accompanied by 
a medical certificate. 

11. Sub-section (8) of Sec. 7 pro- 
vides that when an application has been 
duly made to the appropriate Licensing 
Authority and the applicant has satis- 
fied such Authority of his physical fit- 
ness and of his competence to drive and 
has paid to the authority a fee of Rs. 11, 
the Licensing Authority shall grant him 
a driving licence unless he is disqualified 
under Sec. 4 for driving a motor vehicle 
or is for the time-being disqualified for 
holding or obtaining a driving licence. 

12. Sub-section (2) of Sec. 21 em- 
powers a State Government to make 
rules for the purpose of carrying into 
effect the provisions of Chapter II. 


13. Under Cl. (i) of  sub-sec. (2) 
of Sec. 21, such rules may provide for 
the control of schools or establishments 
for the instruction of drivers of motor 
vehicles and for the acceptance of driv- 
ing certificates issued by such schools or 
establishments as qualifying the holder 
for exemption from Part I of the test 
specified in the Third Schedule. Form ‘D’ 
in the First Schedule to the Act sets out 
the form of driving licence including the 
authorisation to drive a transport vehi- 
cle. 

14. The Third Schedule to the 
Act sets out the details of competence to 
drive motor vehicles. 


-15. In exercise of the rule making 
powers conferred by several Sections of 
the Act, the Government of Mysore 


made the Mysore Motor Vehicles Rules, 
1963. 

16. Chapter Ii of these Rules 
deals with licensing of drivers of Motor 
vehicles. 

17. Rule 5 in this Chapter deals 
with the authorisation to drive transport 
vehicles and the necessity for such 
authorisation. 

18. Sub-rule (1) of Rule 5 pro- 
vides that no person shall drive a trans- 
port vehicle unless a driving license has 
been granted or counter-signed by the 
Licensing Authority. 

19. Sub-rule (2) of R. 5 reads: 

(2) No authorisation to drive a 
medium transport vehicle under S. 3 @) 
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of the Act, shall be granted unless 26. The learned Government 
the applicant satisfies the licensing Pleader, who appeared for the State and 


authority, that he has had at least one 
year’s experience in driving any motor 
vehicle, other than a motor cycle. 
20. Sub-rule (3) of R. 5 reads: 

_ (3) No authorisation to drive a 
heavy transport vehicle or a stage 
carriage or a contract carriage (other 
than Motor Cab and Auto Rickshaw) 
shall be granted unless the applicant 
satisfies the licensing authority that he 
has had at least three years’ experience 
in driving any medium motor vehicle.” 
. 21. The proviso to sub-rule. (3) 
states, inter .alia,- that for grant of 
licence to drive a Motor Cab, it shall be 
sufficient that the applicant has two 
years’ experience of driving any motor 
vehicle (other than a motor-cycle). 


22. Sub-rule (7) of Rule 5 which 


has been deleted by the Notification of 


the Government dated 11-3-1970 read as 
follows :-— ; 


“(7) Nothing contained in sub- 
rules (2) and (3) shall apply to persons 
who have received instructions in the 
driving of Heavy Motor Vehicles or 
Medium Motor Vehicles from a School 
of Motoring licenced under Rule 30 and 
obtained a certificate referred to in sub- 
rule (7) of the said Rule.” 


23. Sub-rule (1) of Rule 30 pro- 
vides, inter alia, that no person shall 
engage in the business of giving instruc- 
tions for hire or reward in the driving of 
motor vehicles, without a licence. 


24. The conditions to be fulfilled 
for a licence for a school of motoring 
have been set out in other sub-rules of 
Rule 30. 


25. Mr. K. J. Shetty, . learned 
counsel for the petitioners, . contended 
that sub-rules (2) and (3) of Rule 5 are 
invalid as they are inconsistent with the 
provisions of the Act. Elucidating his 
contention -Mr. Shetty submitted that 
the effect of sub-rules (2) and (3) is 
that in order to obtain a licence to drive 
heavy transport vehicles, a person should 
have at least one year’s experience in 
driving a motor vehicle (other than a 
motor-cycle) and subsequently at least 
three years’ experience in driving 
medium vehicle; that under Sec. 4 read 
with Sec. 7, no person shall.be eligibie 


to drive any.kind of motor vehicle un- . 


- less he has completed the age of 18 years; 
and that the combined effect of Sec- 
tions 4 and 7 and sub-rules (2) and (3) 
of Rule 5, is that no person. shall be 
eligible to get a licence to drive heavy 
transport vehicles unless he is not below 
the age of 22 years, and has also four 
years’ experience in driving motor vehi- 
cles of which three years’ experience 
shall be in driving any medium motor 
vehicle. 


the R. T. O.. did not dispute the above 
position. 

27. Mr. Shetty argued that while 
sub-sec. (8) of Section 7 provides that a ` 
person who isnot below the age of twen- 
ty years and who satisfies the licensing 
authority of his physical fitness and com- 
petence to drive, applies for a licence to 


- drive transport vehicle and has paid the 


necessary fee and is not disqualified for ` 
the time being for holding or obtaining 
such licence, the Licensing Authority 
shall grant him such licence, it is not 
competent for the Rules to provide that 
no.person shall be granted a licence to 
drive a medium transport vehicle unless 
he is not below 19 years of age and has 
in addition one’ year’s experience in 
driving any motor vehicle or that no 
person shall be granted a licence. to 
drive a heavy transport vehicle or a’ 
stage carriage unless he is not below 22 
years of age and has in ‘addition four 
years’ experience of driving motor vehi- 
cles of which three years’ experience 
shall be in driving medium motor vehi- 
cles. Mr. Shetty said that in other 
words the disqualification of age as con- 
templated by R. 5, for getting a licence 
to drive medium transport vehicles or 
heavy transport vehicles, is different 
from what is providedin Sec. 4 and that 
Rule & also requires the following ad- - 
ditional qualifications: 

(Gi) a minimum c 

year’s driving in the case of an applica- 
tion fcr licence, to drive medium trans- 
port vehicles; 
f Gi} a minimum experience of four 
years’ driving of motor vehicles of which 
three years’ experience shall be of 
driving medium motor vehicles, in the 
ease of an application for licence to 
drive: heavy transport vehicles. 

28. The learned Government 
Pleader did not dispute the above legal 
position also. f 

29. Mr. Shetty. contended that as 
the effect of sub-rules (2) and (3) is to 
insist on an age limit: which is really in 
excess of that prescribed in Section 4 
and also to insist on experience of one 
year and four years for the purpose of 
obtaining a licence to drive medium 
transport vehicles and a licence to drive 
heavy transport vehicles respectively, 
these sub-rules are inconsistent with Sec- 


- tion 4 and Sec. 7 (8) and that hence sub- 
rules (2) and (3) of Rule 5 


should be 

declared as void on the ground of being 

repugnant to the provisions of the Act. 
30. In the counter-affidavit filed 


‘on behalf of the State, sub-rules (2) and 


(3) of Rule 5 are sought to be justified 
on the ground that the periods of ex- 
perience provided in them - constitute 


i reducible minima required for agyr- 


experience of one . 
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ing necessary competence 
the classes of vehicles referred to in 
those sub-rules. In justification of the 
deletion of sub-rule (7) of Rule 5, it has 
been stated in the counter affidavit that 
that sub-rule was framed to provide 
exemption from the operation of sub- 
rules (2) and (3) of R. 5 to such of tnose 
persons who receive intensive training 
fn authorised . Motor Training Schools, 
‘but in practice it was found that the 
exemption provided was being mis ised 
on-a large scale resulting in increas] of 
accidents on roads and that hence, the 
Government deleted sub-rule (7). 5 

31. The learned Government 
Pleader contended that sub-rules (2) and 
(3) of Rule 5 have merely prescribed 
additional qualifications over and above 
those provided by Section 4 and Sec. 7 
(8), and that if the licence to drive 
medium and heavy- transport veh-cles 
are issued to those who fulfil the qaali- 
fications prescribed both in the Act and 
In the Rules, there will be obedienc2 to 
the provisions of both the Act and the 
Rules and that hence it cannot be said 
that there is any repugnancy ‘between 
these sub-rules and any of the provisions 
of the Act. - : 


32. The question as to when two 
laws can be said to be repugrant, 
was considered by the Supreme Court 
in Tika Ramji v. State of Uttar Pracesh, 
AIR 1956 SC 676. At p. 699. the Supreme 
Court quoted with approval the fol-ow- 
fing statement of law on the point by 
B. N. Rau, J. in G. P. Stewart v. B. K. 
Roy Chaudhury, AIR 1939 Cal 628: 


“It is sometimes said that two laws 
cannot be said to be properly repugnant 
unless there is a direct conflict between 
them, as when one says ‘do’ and the 
other ‘don’t’, there is no true repug- 
nancy, according to this view, if it is 
possible to obey both the laws. For rea- 
sons which we shall set forth presently, 
we think that this is too narrow a’ zest: 
there may well be cases of repugnency 
where both laws say ‘Don’t’ but in dif- 
ferent ways. 


For example, one law may say, ‘No 
person shall sell liquor by retail, tha: is, 
fin quantities of less than five gallons at 
a time’ and another law may say, ‘no 
person shall sell liquor by retail, tha: is, 
in quantities of. less than ten gallons at a 
time’ Here, it is obviously possible to 
obey both laws, by obeying the more 
stringent of the two, namely the second 
one; yet it is equally obvious that the 
two laws are repugnant. for to the ek- 
tent to. which a citizen is compellec to 
obey one of them, the other. though not 
actually disobeyed, is nullified.” 


The principle deducible from the 
English cases, as from the Canadian 
cases, seems therefore to be the same as 


for driving 
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that enunciated by Issacs. J. in the 
Australian 44 hour case 37 CLR 466, 
if the dominant law has expressly or 
impliedly evinced its intention to cover 
the whole field then a sutordinate law 
in the same field is repugnant and there- 
fore inoperative. . Whether and to what 
extent in a given case. the dominant law 
evinces such an intention must neces- 
sarily depend on the language of the 
particular law.” 


- 33. It appears to us that the 
dominant law, namely, the Act evinces 
an intention to cover the field of quali- 
fications and disqualifications for issue of 
licences to drive various kinds of motor 
vehicles. -Hence, it cannot be said that 
there is no repugnancy between ` the 
provisions of Section 4 and Sectior 7 (8) 
and sub-rules (2) and (3) of Rule 5. 
While sub-sec. (8) of Sec. 7 read with 
Sec. 4 provides that a person who is not 
below the age of twenty years and ful- 
fils the test of competence to drive a 
transport vehicle, should be issued a 
licence to drive such vehicle, the effect 
of sub-rules (2) and (3) of Rule 5 is not 
to permit issuing such licences unless the 
applicant for licence to drive a medium 
transport vehicle is, not below the age of 
nineteen years and has also an experi- 
ence of driving motor vehicles for a 
Minimum period of one year and unless 
the applicant for licence to drive a 
heavy transport vehicle is not below the 
age of twenty-two years and has also 
experience of driving motor vehicles for 


‘a period of not less than four years of 


which three years’ experience shall be 
fn driving any medium motor veh:cle. 


34. Besides, under sub-sec. (7) of 
Sec. 7, the criterion for issue of a Hcence 
to drive a particular category of v2hicle, 
fs the competence to drive a vehicle of 
that category, while under sub-rules (2) 
and (3) the criterion for issuing lizences 
to drive medium and heavy transport 
vehicles, is not the competence to drive 
vehicles of the respective category but 
the length of experience in driving 
vehicles of the categories specified in 
those sub-rules. . 


35. We think there is-clear -epug- 
nancy between sub-rules (2) and *3) of 
Rule 5 on the one hand and Sec. 4 and 
Sec. 7 (8) on the other. 3 


36. Hence, we strike dowr sub- 
rules (2) and (3) of Rule 5 as being ultra 
vires of the Act, and therefore, void.) 
Once sub-rules (2) and (3) of Rule 5 are 
held to be invalid, the continuance or 
deletion of sub-rule (7) of Rule 5, is not 
of any materiality. Consequently. we ' 
do not consider it necessary to go into 
the question of validity of deleticn of. 
sub-rule (7) of Rule 5. 9 Gla (35° 0 
In view of our having struck ~ 


37. 
down sub-rules (2) and (3) of Rule 5, 
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we direct the Regional Transport Autho- 
rities of Mangalore and Bangalore (who 
are respondents in these petitions) to 
consider the applications of applicants 
(whether they are trainees from recog- 
nised Motor Training Schools or other- 
wise) for driving licences, without re- 
ference to sub-rules (2) and (3) of R. 5. 
but after testing the competence of those 
applicants in accordance with the provi- 
sions of the Act. 

38. In the circumstances of these 
cases, we direct the parties to bear their 
own costs in these petitions. 

Petitions allowed. 


AIR 1971 MYSORE 22 (V 58 C 7) 
A. NARAYANA PAI AND 
K. BHIMIAH, JJ. 


Workers and Staff Association of. 
Government Soap Factory, Petitioner 
v. The State of Mysore, and another, Res- 
pondents. 


Writ Petn. No. 5215 of 1969, D/- 23- 
7-1970. 


(A) Ingustrial Disputes Act (1947), 
Ss. 12 (5), 10 (1) and 18 (1) — Failure of 
- conciliation proceedings —. Management 
settling dispute with majority of workers 
after failure report — Although under 
See. 18 (1) the settlement was binding 
on those who had directly agreed to it, 
in view of the fact that the agreement 
covered all the demands originally made 
and that it was accepted by the majority 
of workers, the remaining minority could 
not be allowed to keep the dispute open 
—- Order of Government declining to 
make reference was proper. AIR 1960 
SC 1223 & AYR 1964 SC 1617 & (1976) I 
Mys LJ 96 & AIR 1961 SC 1158, Rel. on. 

(Para 15) 


(B) Evidence Act (1872), Section 114, 
Hius. (e) — Industrial dispute — Manage- 
ment, in the hands of a department of 
State Government — Bias in the matter 
of decision of Government acting under 
Sec. 16 of the Industrial Disputes Act 
(1947) alleged — In the absence of con- 
trary evidence the State Government 
should be presumed to act with com- 
plete propriety and without any bias. 

(Para 18) 


. Cases Referred: Chronological 
(1970) 1970-1 Mys LJ 96 .= 37 FI 
- R 81, B. E. L. Employees Union 
v. State of Mysore 7 
(1964) ATR 1964 SC 1617 (V 51) = 
(1964) 6 SCR 22, Bombay Union 
of Journalists v. State of Bom- 
bay 7 
(1961) AIR 1961 SC 1158 (V 48) = 
(1961) 3 SCR 308, Bata Shoe Co. 
(P3 Ltd. v. D. N. Ganguly 8 
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Workers Govt. Soap Factory v. State (N. Pai JJ 


Paras © 


A.LR. 


(1960) AIR 1960 SC 1223 (V 47) = 
(1961) 1 SCR 227, State of Bom- 
bay v. K. P. Krishnan 7 


- 8. Krishnaiah, for Petitioner; R. N. 
Byra Reddy, Govt, Advocate, for Res- 
pondents. 


NARAYANA PAI, J.:— Workers and 
Staff Association of Government Soap 
Factory, the Petitioner, was formed in 
1963 and registered as a Trade Union 
under the Trade Unions Act. In 1964, it 
was recognised by the managment. At 
that time it was the only Union of.the 
workers or employees of the Govern- 
ment Soap Factory. Various questions 
relating to pay scales, emoluments and 
amenities as well as conditions of em- 
ployment were subject of a settlement 
or agreement between the petitioner 
Association and the Management in’ 
March, 1964. It was reduced into writ- 
ing on the 30th of that month and was 
to remain in force for a period of three 
years. 


2. When the currency of the 
said settlement came to an end (it is also 
stated that shortly before 30th March 
1967 the Petitioner had issued a notice of 
termination), the Petitioner-Association 
submitted a detailed charter of demands. 
As the management did not show any 
inclination to accept the same, the Peti- 
tioner moved the Conciliation Officer to 
intervene. During the pendency of the 
conciliation proceedings another Union 
of the Workers appears to have been 
formed by name the Government Soap 
Factory Employees’ Union. is Union 
intervened in the conciliation proceed- 
ings in November 1967. It appears from 
the report made by the Conciliation Offi- 
cer that the said Union also presented a 
charter of demands or otherwise pressed 
its own demands on the same matters as 
were covered by the charter of demands 
made by the Petitioner-Association. After 
some time the said Union ceased to take 
further interest in the conciliation pro- 
ceedings on the report or representation 
that it was trying to enter into a settle- 
ment with the management on the 
matters raised in the charter of demands. 
The Petitioner-Association, however, 
pressed its demands and also offered to 
go into voluntary arbitration. As the 
management did not accept either the 
demands or the suggestion to submit the 
matters to voluntary arbitration the 
Conciliation Officer was left with no 
other alternative but to make a report 
to the Government of failure of concilia- 
tion proceedings. He did so and the re- 
port was received by the State Govern- 
ment on 6th January 1968. ; 


3. According to the case present- 
ed in the affidavit in support of the writ 
petition, the Petitioner, finding that no 
action had been taken by the State Gov- 
ernment for several weeks it started 
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writing reminders to the Government 
requesting them to make a reference of 
the dispute under Sec. 10 of the Iadus- 
trial Disputes Act. As such correspon- 
dence did not bear fruit, some of the mem- 
bers of the Petitioner-Association alsc an- 
pear to have staged a hunger strike in re- 
lays before the Vidhana Soudha. As even 
the hunger strike did not bring abou: the 
desired result, the Petitioner came to 
this Court with this- Writ Petition seek- 
ing the issue of a writ in. the nature of 
a mandamus directing the Government 
to consider the report and take appro- 
priate action. 

4, The Writ Petition was posted 
for hearing on some occasions wher ad- 
journments were sought by and grented 
to the Respondents to present . counter 
affidavits. Such affidavits were filed in 
June 1970. On the 2nd of July 1970 the 
State Government communicated its 
decision to the Petitioner Association 
that it did not consider the dispute in 
question as one which merits reference 
being made under Section 10 of the Act. 
Consequently, the Petitioner-Association 
sought permission to amend the prayer 
in the writ petition. The prayer as 
amended asks for the issue of a writ in 
the nature of a mandamus directing the 
Government to reconsider its decisicn so 
communicated to the Petitioner. 

5. In the counter affidavits filed 
on behalf of the Respondents the version 
given is that shortly after the receipt of 
the failure report from the Conciliation 
Officer the State Government were given 
to understand by the Management that 
they were making efforts to enter irto a 
settlement with its employees and that 
before the ultimate decision was taken 
by the Government the Management had 
succeeded in entering into a settlement 
of the dispute with the majority of the 
workers. 

6. The decision of the Govern- 
ment in that regard is in the following 
terms : 

“Sub:— Industrial dispute between 
the workmen and the management of 
Government Soap Factory, Bangalore, 
regarding charter of demand. i 

With reference to the above subject, 
I am directed to state that Government 
consider that the dispute in question does 
not merit reference for adjudication for 
the reasons that the management nave 
entered into an agreement with the Em- 
ployees’ Union which enjoys the surport 
of majority of the workers. This asree- 
ment covers all the demands raisec by 
the workers and staff Association. Out 
of about 292 workers, 245 workers aave 
accepted the settlement.” 

T. Sri Krishnaiah, the learned 
Counsel for the Petitioner opened the 
case with the statement that the question 
whether his client is entitled to the -ssue 
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of such a mandamus as prayed, has to be 
considered within the frame work of the 
principles stated by this Court in the 
case of B. E. L. Employees Union v. 
State of Mysore, (1970) 1 Mys LJ 96; also 
reported in (1970) 37 FJR 81. Ir that 
case this Court followed the statement of 
law already made by the Supreme Court 
In two cases, viz., State of Bombay v. 
K. P. Krishnan, AIR 1960 SC 1223 and 
Bombay Union of Journalists v. Szate of 
Bombay, AIR 1964 SC 1617. Briefly 
stated the principle is that in deciding 
upon the action to be taken after ~eceipt 
of a failure report under Section 12 (5) 
of the Act, the Government still retains 
the discretion given to it under the 
Second Proviso to Section 10 (1) to con- 
sider the expediency or inexpediency of 
making such a reference. It is also point- 
ed out that the limits of judicial review 
of a decision of the Government to de- 
cline to make a reference is to examine 
whether the Government have applied 
their mind to matters which are rele- 
vant or irrelevant. Summarising the 
effect of the two rulings of the Supreme 
Court mentioned above, this Court point- 
ed out that “the reasons stated fcr the 
opinion that the Government is no? satis- 
fied that there is a case for reference, 
should be reasons’ directly cormected 
with -the absence of satisfaction; that is 
to say, the reasons must have a direct 
bearing on the issues involved and must 
lead reasonably to the ccnclusior that 
there is no case for a reference.” f 


8. The attempt on the part of Sri 
Krishnaiah, therefore, has beer: to make 
out that the reasons stated are not at all 
relevant to the decision on the question 
whether or not to make a referenze. He 
first starts with the proposition that the 
settlement or agreement allegedly enter- 
ed into between the Managernent and 
the new Union was not a settlement 
arrived at in the course oi the ccncilia- 
tion proceedings and that, therefore, it 
cannot be binding on anybody other than 
the persons who have directly joined it, 
vide the difference indicated by sub-sec- 
tions (1) and (3) of Section 18 cf the 
Industrial Disputes Act continued. He 
next relies upon the decision in AIR 1961 
SC 1158, Bata Shoe Co. Ltd. v. D. N. 
Ganguli, that a private settlement falling 
within the scope of Section (1) of Sec- 
tion 18 does not bar the exercise of the 
Government’s power to makea reference 
under Section 10 of the Act. His next 
contention is. that the statement in the 
Government’s order that the agreement 
covers all the demands raised by the 
workers and the other Association is not 
correct. He also contends that the state- 
ment therein that 245 workers have ac- 
cepted the settlement is not ccrrect. 


9. That a private settlemen: does 
not operate as a bar against the making 
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of a reference, but that settlement come 
-to in the course of a ‘conciliation pro- 
ceeding or adjudication proceeding bars 
such a reference is a direct result of the 
legal position that when a dispute be- 
tween the workers and the management 
is concluded by: a settlement which binds 
all of them there is no longer in exist- 
ence an industrial dispute which is 
capable of being referred by the Gov- 
ernment under Section 10 of the Act. 
But when the dispute is reported to 
have been settled by the -management 


with some of its workers but not with- 


all of them, the questions which arise 
regarding its reference for adjudication 
under See. 10 of the Act are undoubted- 
ly questions of expediency. That a dis- 
pute may still exist though in a mutilat- 
ed form is a statable possibility. It is 
when a dispute does exist, the question. 
arises whether a reference should or 
should not be made. In this case, having 
taken the view that there has been a 
settlement the Government opines that 


. what still remained of the dispute does 


not merit reference for adjudication. 


Although the statement of reasons ap-. 


pears to enumerate three reasons the 
most important of the reasons appears 
to be the last.one. The reasons analysed 
are the following :— = 


(1) that the dispute raised by the 
charter of demands presented by the 
petitioner is now covered by an agree- 
ment; 


(2). that the agreement is with the 
Employees Union which enjoys the ‘sup- 
port of the majority of the workers and 

(3) that out of 295 workers, 245 
workers have accepted the settlement. - 


10. We shall first dispose of the 
argument that the Government is wrong 
in stating that the agreement covers all 
the demands raised by the workers. Sri 


Krishnayya has taken us . through the 
details of the charter of demands and 
the ultimate settlement. We-find that 


except that the manner in which the 
settlement is arrived at it may appear 
to be less advantageous 


the general topics to which the demands 
related are all covered by the settle- 
ment, The fact that certain extra bene- 
fits claimed in the Petitioner’s. charter of 
demands are not stated or agreed to in 
the settlement does not mean that the 
topics in respect of which dispute had 
been raised are not covered by the 
agreement. . 


11. That there has been an agree- 
ment is also not capable of being denied. 
That such an agreement was ‘entered 
into on 16th August 1969 is also conced- 
ed. But what is strongly contested is 
the statement that the Employees Union 
enjoyed the support of the majority of 
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than what had ` 
-been asked forin the charter of demands, - 


-a reference. 
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workers and the statement that 245 out 
of 292 workers have accepted the same. 


12. On the: question which of 
the two Unions enjoys support of ‘the 
majority of workers, it has been argued 
that as the petitioner-Association had 
been recognised and the recognition 


‘continues to be in force one should start 


with at least a presumption of fact that 
it represents the majority of ‘the workers. 
That sucha presumption assumes greater ` 
strength and becomes more difficult of 
rebuttal is also sought to be made out 
on the ground that ‘in the return sub- 
mitted by the two Unions of their mem- 
bership as on 31st December 1968, it is 
seen that the Petitioner-Association had 
a membership of 210 and the new Union 
with which the management had enter- 
ed into an agreement had a membership 
of 87. It is further suggested that the 
management had by unfair means tried 
to secure the acceptance of the agree- 
ment by several other workers subse- 
quent to the date of the agreement. 


13. Assuming in favour of the 
Petitioner that so late as in Decernber 
1968 the majority of workers - were still 
within the fold of the Petitioner’s mem- 
bership and that. even at the time when 
the new Union - entered into an agree- 
ment with the management its member- 
ship might not have constituted the 
majority of .workers, there is no reason 
to doubt or not to accept as credit- 

statement made in -> 
the order of the Government that 245- 
workers out of 292 have actually accept- 
ed the agreement. The suggestions of 
unfair methods having been adopted are 
not, in our opinion, capable of investiga- 
tion in this case, not only. because the 
judicial review is limited in thé manner 
already indicated, but also because, the 
new Union or the members who are said 
to have been subjected to pressure are 
not impleaded nor: have -they come to 
Court to support the Petitioner. 


14.. For the purpose of this case 
we have necessarily to accept the state- 
ment-as found in the order of the Gov- 
ernment for examining the legal position 
as. to whether the Petitioner has made . 
oùt a case for interference under Arti- 


cle 226 of the Constitution. 


15. The statement that there is an 
agreement covering all the demands . 
made in the Petitioner’s -charter of 
demands and that the said agreement 
has been accepted by as many as 245 . 
workers out of 292 workers is, in our 
opinion, a reason which is directly con- 
nected with the issues and a reason 
which has a direct bearing on the deci- 
sion to be taken by the Government on 
the question of the expediency of making 
The fact that the adjudica- 


tion of a dispute relating to wage 
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structure and other matters connected 
with it like emoluments, amenities, 2tc., 
is a complicated matter requiring an 
elaborate investigation of facts, does not 
mean that the fact that most of the 
parties interested have entered into a 
settlement becomes irrelevant. Indzed, 
what is of greatest relevance is whezher 


the parties interested have either agreed ` 


or are still keeping the dispute open. In 
essence, an industrial dispute is one be- 
tween all the workers.cn the one kand 
and the management on the other hand. 
Before a dispute raised by a few people 
can assume the character of an induscrial 
dispute it must have the support of a sub- 
stantial majority of the workers. The 
intervention by a Union is firstly a sten 
to facilitate collective bargaining and 
secondly a pointer for the purpose of 
determining whether and if so what 
majority is behind the dispute. The rery 
idea of the Code of Discipline requiring 
that before a Union is recognised it 
should have a majority of workers as 
its members is to subserve both the 
above purposes. At the same time a 
machinery devised for the purpose of 
convenient discussion or settlement . of 
disputes cannot be given such importance 
as to totally leave out of account or dis- 
colour the main feature of the mazcter. 
If, as pointed out by the State Govern- 
ment 245 out of 292 workers are satis- 
fied with the settlement of the disrute, 
it would be unreasonable to hold that 
the remaining minority should be per- 
mitted to unsettle what has been accept- 
ed as satisfactorily settled by the majo- 
rity of workers. On the contrary, the 
fact that the majority have withdrawn 
their support to the dispute as origirally 
formulated, may itself: support the zug- 
gestion that what remains over is not of 
such a character or magnitude as tc be 


called an -industrial dispute ‘capable of. 


being referred for adjudication. 


16. What is stated above is suffi- 
cient to dismiss this writ petition. Sri 
Krishnayya has; however, strenuously 
contended that because the employer in 
this case also happens to be the State 
Government, a clear indication of mala 
fides. could be gathered from the s=qu- 
ence of events. He says that in ordinary 
circumstances, the Government decides 
whether or not to make a reference with- 
in a month of the receipt of failure re- 
port from the Conciliation Officer, but 
there is no reason for the delay of over 
a year on the part of the Government 
before making up their mind on the 
question. It is further stated that ‘the 
management is in fact a departmenz of 
the State Government and that the deci- 
sion of the Government acting” under 
Section 10 of the Industrial Disputes Act 


must necessarily be regarded as biassed 
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in favour of and in the interest of the 
management. 


17. So far as the delay is concern- 
ed we do not think that any cas2 of mala 
fides is capable of being made out in this 
case. The Government siate in their 
counter affidavit that they postponed 
decision as there were reasonable ex- 
pectations of the -matter being settled 
without being taken up for adjudication 
under Section 10 of the Act. That the 
hopes were reasonable and were not re- 
garded.as unreasonable even by the 
Petitioner is.clear from the fact that 
several months later the Fetitioner also 
participated in the discussions for the - 
purpose of arriving at a settlement at 
the invitation of the Director of the 
Factory. 


18. Regarding the management of 
the Factory being in the hands of one of 
the departments of the State Govern- 
ment which also is the appropriate Gov- 
ernment under Section 10 of the Indus- 
trial Disputes Act. it is enough tc ‘say 
that so high an authority as the State 
Government may be and should be pre- 
sumed to act with complete propriety 
and without any bias while exercising a 
statutory function. There is na material 
before us to dislodge to any exten: this 
presumption. 


19. The Writ. Petition, 
fails and is dismissed. 
Petition dismissed. 


therefore, 





AIR 1971 MYSORE. 25 (V 53 C 8) 
_ C. HONNIAH AND 

E. S- VENKATARAMIAH, JJ. 
` B. M. Muniratnam Naidu, Aprellant 
v. Shantamma, Respondent. 

Ex. First Appeal No. 4 of 1965, D/- 
30-7-1970, against judgment and decree 
ot J., Kolar, in Ex. Case No. 42 of 


Hindu Marriage Act (1955), S. 24 — 
Order directing payment of mzintenance 
and expenses of proceeding — Subse- 
quent dismissal of proceeding — Liabi- 
lity to pay in respect of period during 
which proceedings were pending cannot 
be avoided. . i f 


__ Once an order is. passed under Sec- 
tion 24, no matter what happens to the 
petition thereafter, the liability ta pay 
maintenance and expenses of the litisa~ 
tion in respect of the period during 
which the proceedings were pending, 
cannot be avoided. The subsequert dis- 
missal of the petition does not exonerate 
the liability already incurred. AIF: 1964 
Bom 83, Dist. - (Para 4) 
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Cases Referred: Chronological Paras 
(1964) AIR 1964 Bom 83 (V 51) = 
ILR (1963) Bom 63, Shantaram 
Dinkar Karnik v. Malti Shanta- 


ram Karnik 3 

K. Prahlada Rao, for Appellant; A. S. 
Vishwanath, for S. J. Srinivasan, for 
Respondent. — 


HONNIAH, J.:— This appeal arises 


in the following circumstances; one Muni- - 


ratnam Naidu, the appellant in this case, 
filed a. petition under Section 10 of. the 
Hindu Marriage Act, 1955 for judicial 
separation. During the pendency of the 
petition, Shantamma, the respondent in 
- this case, filed a petition under See. 24 
of the Act, claiming maintenance during 
the pendency ofthe petition and expenses 
of the proceedings. The trial Court, on 
that application, passed an order direct- 
ing that Muniratnam Naidu, the husband, 
should pay at the rate of Rs. 20/- per 
month for maintenance to his wife during 
the pendency of the- proceedings and 
Rs. 50/- for expenses of the litigation. 


2. Against that order, no appeal 
was preferred by Muniratnam Naidu. 
Some time later, Muniratnam Naidu did 
not prosecute the petition he filed, with 
the result the Court dismissed his peti- 
tion for default. Thereafter, Shantamma 
filed Execution petition for recovery of 
the amount ordered to be paid under 
Section 24 of the Act in respect of the 
period during which the petition was 
pending. Muniratnam Naidu raised seve- 
ral objections, the main objection being 
that as the petition was dismissed, 
Shantamma could not execute the order 
passed under Section 24 of the Act. The 
learned Civil Judge overruled the objec- 
tions and directed the execution to pro- 
ceed. Aggrieved by this order, Muni- 
ratnam Naidu has filed this appeal. 

3. Mr. Prahlada Rao, appearing 
for Muniratnam Naidu, relied upon a 
decision in Shantaram Dinkar. Karnik v. 
Malti Shantaram Karnik, AIR 1964 Bom 
83, and contended that when once the 
petition has been dismissed alimony and 
the costs of litigation ordered to be paid 
under Section 24 of the Act could not be 
recovered even though it might be in 
respect of the period during which the 
petition was pending. In that case, while 
dismissing the petition, filed by the 
husband, under Section 9 of the Act for 
restitution of conjugal rights, the trial 
court had directed that the husband 
should pay at the rate of Rs. 40/- per 
month to the wife permanently as main- 
tenance. In those circumstances, dis- 
approving what the trial court had done, 
‘his Lordship Shah J., observed as fol- 
lows: 


< "In my opinion, therefore, there is 
no doubt that on a true construction of 
‘Sec. 25 (1) of the Hindu Marriage Act, 
1955, unless and until a decree of any 
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one of the kinds mentioned in Sections 9 
o 13 of the Act is passed on a petition 
either by a husband or a wife, the Court 
would have no jurisdiction to make any 
order for alimony.” 


This has no relevance to the facts of the 
Present case. 
4. Section 24 of the Act provides: 
. “Where in any proceeding under this 
Act it appears to the Court that either 
e wife or the husband, as the case may 
be, has no independent income sufficient 
for her or his support and the necessary 
expenses of the proceeding, it may, on 
the application of the wife or the 
husband, order the respondent to pay to 
the petitioner the expenses of the pro- 
ceedings, and monthly during the pro- 
ceeding such sum as, having regard to 
the petitioner’s own income and the in- 
come of the respondent, it may seem to 
the Court to be reasonable.” f 


It is clear from a reading of this Section 
that maintenance and expenses of litiga- 
tion could be ordered to be paid to the 
wife or husband, as the case may he, 
during the pendency of the proceeding. 
This Provision has been made by the 
Legislature to see that if the husband or 
the wife is to contest an application 
under any of the provisions of this Act 
and if he or she has no means for his or 
her maintenance or to meet the cost of 
the litigation, the other spouse should be’ 
ordered to maintain the indigent spouse 
and also pay the expenses of the litiga- 
tion. This has been done on considera- 
tions of public policy. When once an 
order has been passed under this section, 
no matter what happens to the petition 
thereafter, the liability to pay mainten- 
ance and expenses of the litigation -in 
respect of the period during which the 
proceedings were pending, cannot be 
avoided. The subsequent dismissal of 
the petition does not exonerate the liabi- 
lity already incurred. 


5. For the reasons stated above, 
there is-no merit in this appeal and ae- 
cordingly it is dismissed with costs. 

Appeal dismissed. 
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T. Shair Saheb and others, Petè 
tioners v. State of Mysore and others, 
Respondents. 


Writ Petn. Nos. 2290 to 2292 of 1965, 
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Constitution of India, Arts, 309, 310 
— Promotion — Determination of eligi- 
ble candidates — Qualifications of a 
candidate on the date when vacancy is 
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filled by promotion and not when it 
occurred is to be considered. Writ Pctn. 
No. 1111 of 1965 (Mys), Overruled; Writ 
Petn. No. 654 of 1962 (Nivs), Approved. 
(Para 2) 
Paras 


2 


Cases Referred: Chronological 
(1965) Writ Petn. No. 1111 of 1965 


(Mys) 
(1962) Writ Petn. No. 654 of 1962 
(Mys) 

T. Venkanna, for Petitioners; S. G. 
Doddakalagowda, High Court Govt. Plea- 
der, for Respondents Nos. 1 and 2 in all 
Writ Petns. 


GOPIVALLABHA IYENGAR, J.:— 
The petitioners in these writ petitions 
and the respondents other than respon- 
dents Nos. 1 and 2 (the State and the 
Deputy Commissioner) are all first divi- 
sion clerks at present. Respondents other 
than respondents 1 and 2 are the per- 
sons in regard.to whose promotions the 
petitioners feel aggrieved. These respon- 
dents are referred to as respondents 
hereinafter. 


2. The undisputed: facts are that 
the petitioners are seniors to the reston- 
dents. The petitioners are aggrieved with 
respect to the orders of the Deputy Com- 
missioner made on 9th January 1965 and 
4th September 1965. It is not disprted 
that on these two dates the petitioners 
had passed qualifying examinations re- 
quired for promotion. The order deted 
Sth January 1965 and the one dated 14th 
September 1965 are marked as An- 
nexures ‘G’ and ‘H’ respectively. In 
these orders respondents who are 
juniors are promoted as first division 
clerks while the petitioners are promoted 
long afterwards. It is the grievance of 
the petitioners that their.claims vere 
not considered for promotion when An- 
nexures ‘G’ and ‘H’ were issued promot- 
ing the juniors of the petitioners as īrst 
division clerks. In the counter-affidavit 
filed by the State it is stated that the 
petitioners were not qualified on the Jate 


the vacancies arose. Though in the 
aforesaid affidavit it is mentioned that 
the vacancies arose on 13-3-1959, there 


fs no basis to establish the said fact. 

A reference is made to a direction of 
this Courtin W.P. No. 654 of 1962 (Mys), 
that the claims of all officials qual_fied 
for promotion as on 13-3-1959 shoulc be 
considered. It appears to us that we are 
really not concerned with what actually 
transpired in W. P. No. 654 of 1962 
(Mys), so far as the facts are concerned. 
On the facts of this case, it is clear that 
the promotions were made on 9th 
January 1965 and 14th September 1965. 
The contention advanced on behali of 
the State is that the qualifications of 
the petitioners for promotions shoulc be 
considered with reference to the date on 
which the vacancies occurred and not the 
date on which promotions are made, 
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From the affidavits filed by the peti- 
tioners it can be gathered that they had 


not acquired the requisite qualifications 
for promotion on 13-3-1959. But this is 
not of much consequence as it is ad- 


mitted that by the date of promotion 
under Annexures ‘G’ and ‘'H’ the peti- 
tioners had acquired the requisite quali- 
fications. So the only question is even 
if we take that the vacancies arose on. 
13-3-1959 whether the petitioners would 
be disqualified from being consicered for 
promotion or not. This depencs upon 
the legal position whether the qualifica- 
tion of the person for purposes of promo- 
tion should be taken into consideration 
with reference to the date of vacancy or 
the date on which the vacency is filled 
by promotion. In support of the proposi- 
tion that it is the date of vacancy with 
reference to which the qualification of a 
person for promotion is to be considered, 
our attention was drawn to an observa- 
tion in Writ Petn. No. 1111 of 1965 
(Mys). which is as follows :— 

“It is a principle to which no excep- 

tion taken. that the questior whether a 
person who aspires for a promotion has 
the qualification for such promotion has 
to be examined and decided when the 
vacancy to which such promotion could 
be made comes into being”. 
From this observation it is argued that 
the qualification is to be detarmined with 
reference to the time when the vacancy 
comes into being. The petitioners’ coun- 
sel submits that this observation loses 
its force in view of what has been decid- 
ed by this Court in Writ Petn. No. 654 
of 1962 (Mys). It is further submitted 
that the above observation was not 
necessary for a decision in Writ Petn. 
No. 1111 of 1965 (Mys)}, as it was held 
that those vacancies to which respon- 
dents in the said case were promoted 
came into being only after the peticioner 
had acquired the qualification for promo- 
tion. It is further submitted that this 
observation is only obiter dicta and is 
actually opposed to what has deen laid 
down in the other writ petition re- 
ferred to above. In W. P. Ne. 6&4 of 
1962 (Mys), this question has come up 
for consideration directly. The facts in 
the said case are that the vacancies to 
which promotions were to be made arose 
between January and June 1958. The 
petitioner therein passed the qualifying 
departmental test in October 1958. The 
promotions of the respondents therein 
were effected subsequent to 22nd Novem- 
ber 1958. The petitioner was not given 
the benefit of any promotion; therefore 
he filed the writ petition. 

The relevant observation of the 
Court in that Writ Petition is as here- 
under : 

“What is indisputable is that the 


approach made by the Deputy Commis- 
sioner to the consideration of the ques- 


- sioner and there was thus. no 
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tion was illegitimate and faulty. If the 
petitioner was holding a higher rank 
than respondents 3 to 14 and if by March 
1959 when the impugned promotions 
were made he had passed the prescribed 
departmental examinations. the question 
which the Deputy Commissioner had to 
consider in making the promotions in 
1959 was whether, on the date of the 
_promotions, the petitioner possessed or 
did not possess the prescribed qualifica~ 
tion. . 


It should be pointed out that it 
would be a more reasonable view to take 
that the passing of departmental exa- 
minations is not really a qualification 
but only. what amounts to removal.of an 
obstacle to promotion which may other- 
wise be claimed by a civil servant. If 
therefore that obstdcle had been remov- 
ed and had disappeared by March 13, 
1959 when the first instalment of promo- 
. tions was made by the Deputy Commis- 
impedi- 
ment to the petitioner being. promoted, 
the fact that the petitioner had not pass- 
ed the departmental examinations during 
the’ period between January and June 
1958 when the vacancies arose, could not 
. constitute the obstacle to his promotion 
to which he was -otherwise entitled. If 
a civil servant- has to pass a depart- 
mental examination in order to become 
entitled to promotion to a higher post, 
the material date on which the question 
whether he has or has not passed that 
departmental examination has to be con- 
sidered is the date on which the promo- 
tion is made. It would be taking an 
extremely unreasonable view to judge 
the eligibility of.a civil servant 
promotion with reference to the date on 
which the vacancy arose. I do not find 
fit easy to understand what. materiality 


the date on which the vacancy arose to . 
which the promotion has to be made, can | 


have in a case of that description. What 
really is the true criterion is’ whether on 
the date on which the promotion has to 
be made, a civil servant is or is not 
eligible for. promotion. - 
would lead to the incongruous ‘situation 
that a person who was not eligible for 
promotion when the vacancy arose but 
became so eligible when the “promotion 
fis made, would not be entitled to claim 
promotion although. he has a claim to 
such „promotion. over others in every other 
way.’ > 

In the later part of the judgment while 
considering the eligibility for promotion 
the Court observes: 


“That ‘being so, the - material . date 
for determination - of eligibility in this 
case was not the date on ‘which the 
vacancy arose but the date on which the 
promotions were actually made by the 
Deputy Commissioner which he made in 
March and October 1959. If by then the 
petitioner had. passed.the departmental 
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- Commissioner, 
- petitioners’ 


for . 


Any other view ` 


A. J. E. , 
examinations, and therefore there was no- 
obstacle to his claim to promotion. the 
fact that if the promotion had been made 
before he passed those departmental 
examinations he would not have been 
entitled to be promoted would not be a 
ground for the deprivation of the promo- 
tion to which he was otherwise entitled.” 

respectfully - agree. with these 
observations. On the basis of these}. 
observations and the admitted facts in 
this case, it is clear that the petitioners’ 

claim for promotion should have been 
considered. by the Deputy Commissioner 
before passing the orders dated 9th 
January 1965 and: 14th September 1965! 
Annexures ‘G’ and ‘H’ respectively. 

3. The petitioners have sought. for 
relief guashing the orders Annexures ‘G’ 
and ‘H’. -It is unnecessary to grant this 
prayer, The petitioners have also asked 
for a writ of Mandamus directing the 
second respondent namely the Deputy 
Bellary to consider the 
] case on merits for promo- 
tion with effect from 9-1-1965 assigning 
them a ranking senior to the respondents. 
The petitioners are entitled to relief in 
this regard. Therefore we issue a writ 
of Mandamus directing the second respon- 
dent, the Deputy Commissioner, Bellary 
to consider whether the petitioners 
should have been promoted on the rele- 
vant date, viz., 9-1- 1965 as first division 
clerks when officers junior to them were 
promoted and if so, ranking should be 
assigned to them and all the consequen- ` 
tial monetary benefits should be allowed 
to them. These writ petitions are allow- 
ed in the above terms. 

4. There will be. no order as to 


costs. 
i Petitions allowed. 
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- Chinnamma, -Plaintiff, Appellant v. 

Srinivas and others, Respondents. 
Second Appeal No. 732 of 1965, D- 


6-8-1970, from judgment and decree cf l 
st Addl. Civil J., Mysore, D/- 25-9-1964. 


(A) Hindu Law — Mitakshara — 
Part of one State merged in another 
State for administrative reasons — Per- 


-sonal law of resident of that part as in 


force prior to merger is not affected un- ` 
less it is shown that he had intended to 
change his personal law. AIR 1936 PC 
18 & AIR 1915 PC 86, Followed. 

(Paras 8, 9) 


` (B) Mysore Hindu Law Women’s 
Rights Act {10 of 1933), Sec. 8 (1) (d) — ` 
Right of a female acquired under Cl. (d) 
in joint family property on its passing to 
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a sole coparcener by survivorship — 
Right is vested right — Any subsequent 
change in composition of joint family 
due to birth or death of coparcener does 
not affect the extent. of such right. AIR 
1968 SC 209 & (1951) 29 Mys LJ 64, Rel. 
on. ; (Pare 17) 
(C) Mysore Hindu Law Women’s 
Rights Act (10 of 1933), See. 8 (1) (c) — 
Suit for partition and separate posses- 
sion by a female on the basis of her 
right acquired under CI. (d) — Suit filed 
on basis of cause of action alleged to nave 
-accrued on certain date — Evidence dis- 
. closing that alleged cause of action had 
already accrued prior to that date and 
that no cause of. action. existed on 
date alleged in plaint — Suit is not 
maintainable in absence of fresh cause 
of action shown to have been accrued to 
plaintiff on the date of filing a sut. — 
Civil P. C. (1908), O. 7, R. 11. (Para 18) 
Cases Referred: Chronological Paras 
(14968) AIR 1968 SC 209 (V 55) = 


(1968) 1 SCR 124, Nagendra 

Prasad v. Kempananjamma 17 
(1959) AIR 1959 Cal 787 (V 46), 

Ratan Kumari v. Sunder Lal 13 


(1954) AIR 1954 Mys 93 (V 41) = 
ILR (1954) Mys 70 (FB), Hutcha 


Thimmegowda v. Dyavamma 7 
(1952) AIR 1952 SC 170 (V 39) = 
1952 SCR 544, Pannalal v. 4 


Naraini : ; 
(1951) 29 Mys LJ 64, Chikkaakempe . 

Gowda v. Madaiya ; 17 
(1947) 25 Mys LJ 94, Keshava 

Anantha Dixit v. Rama Dixit 15 
(1945) AIR 1945 FC 25 (V 32) = 

1945 FCR 1. Umayal Achi v. 


Lakshmi Achi EIL 
(1936) AIR 1936 PC 18 (V 23) = 

1936 All -LJ. ‘96, Somasekhara 

Royal v. Sugutur Mahadeva ; 

Royal 9 
(1915) AIR 1915 PC 86 (V 2) = 

43 Ind App 35, Abdurahim v. 

Halimabai ; 8 
_ (1845) 8 Beav 527 = 50 ER 207, 

Nelson v. Bridpot it 


M. A. Gopalaswamy Iyengar. for Ap- 
‘pellant; N. Keshava, for Respondents 
Nos: 1 and 2. 


JUDGMENT: This second appea. has 
been referred to a Division Bench by an 
order made under the proviso to Sec- 
tion 6 of the Mysore High Court Act, 1961 
by Govinda Bhat J. on 29-8-1969 in view 
of the fact that the appeal raises a sub- 
stantial question of law regarding the 
applicability of. the. Mysore Hindu Law 
Women’s Rights Act’ (Mysore Act X of 
1933) (hereinafter referred to as the 
Mysore Act of 1933) to Hindus who are 
permanent residents of erstwhile Madras 
State and who had acquired properties 
In the area of the old Mysore State 

2. This -second appeal arises out 
of a suit, O. S. No. 539 of 1962 on the 
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- talamma, 
“swamy, as the only sole surviving 


-an only son. According to the 
- on 6-10-1955 the joint family praperties 
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file of the Munsiff, Mysore, filed by the 
appellant for partition and separate 
‘possession of one-third share in ‘the 
plaint schedule properties with mesne 
profits from date of suit. In the schedule 
attached to the plaint, there are eight 
items of properties. Items 1, 5 and 6 are 
houses and Items 2, 3, 4, 7’ and 8 are | 
agricultural lands. Item 1 is situeted in 
Mysore City. Items 2 to.8 are situated. 
in Kollegal Taluk. The plaintiff filed 
the suit against three defendants The 
first defendant is the son of one M. P. 
Venkataswamy who happened to be the 
stepson of the: plaintiff; the second defen- 
dant is the widow of the said M. P. 
Venkataswamy; and the third defandant 
is an alienee of Item 4. 

3. The case of the plaintiff as dis- 
closed in the plaint is that she was the 
widow of one M. S. Puttanniah who died 
on 3-5-1937 leaving behind him the 
plaintiff, her married daughter Rathn- 
amma, an unmarried daughter Sakun- 
and a son M. P. Venkata- 
co- 
parcener in the family. The properties 
‘described in Items 2 to 8 in the schedule 
attached to the plaint wera joint family 


‘properties in the hands of M. 5. Puttan- 


niah and his son M. P. Venkataswamy. 
Item 1 of the plaint schedule is stated to 
have been acquired in or abouz the year 
1950 out of the joint family incom2, and, ` 
therefore, Item 1 also was part cf the 
joint family estate. The first defendant 
who was aged about eight years in the 
year 1962 when the suit was filed, was 
born in-or about the year 1954. It is 
alleged that M. P. Venkataswamy lived 
mostly in Mysore City till his death 
which took place on 6-10-1955 at Mysore. 
On his death the surviving members 
of the family were the plaintif i.e. 
step-mother of Venkataswamy: the 
second defendant who was the widow of 
Venkataswamy, and the first defendant, 
plaintiff, 
which are described in the schedule 
attached to the plaint passed on by 
survivorship to the sole surviving co- 
poe namely, the first defendant and 
ence under the provisions of Section 8 
(1) (d) of the Mysore Act of 1933, she 
became entitled to one-third share in the 
family properties including Itam 1, 
namely the house which was situated in 
Mysore City. On the. basis of the said 
cause of action which is alleged to have 
accrued on 8-10-1955, the plaintiff claims 
the relief as set out above for a decree 
for partition and separate ` possession in 
the schedule properties with mesre pro- 
ts. 


Defendants 1 and 2 who contested 
the suit pleaded that since the plaintiff 
was. leading an immoral and unchaste 
life even during the lifetire of- her 


husband, she was not entitled to any 


' 
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share in the suit properties and that 
Item 1 of the plaint schedule was a self- 
acquired property of Venkataswamy and 
hence it was not one of the joint family 
properties. It was further pleaded by 
defendants 1 and 2 that since Puttan- 
naiah,, tHe husband of the plaintiff and 
his son’ Venkataswamy were natives of 
Mudigunda village in Kollegal Taluk 
which was formerly part of Madras 
State and which became part of Mysore 
on 1-11-1956 under the provisions of the 
States Reorganization Act, the Mysore 


‘Act of 1933 was not applicable. to the 


parties to the suit. In any event, it was 
pleaded, the plaintiff had no right to a 
share in Item 1 of the plaint schedule. 
They also pleaded that Item 4 of the 
plaint schedule was sold to the third 
defendant for family necessity and that 
the third defendant was in possession of 
the said property. i 

4. On the above pleadings, the 
trial Court framed six issues. It held 
that Item 1 of the plaint schedule was 
the joint family property in the hands of 
Venkataswamy, that the plaintiff was 


leading an unchaste life even during the 


lifetime of her husband; that the Mysore 
Act of 1933 was not applicable to -the 
pecties to the suit; and that Item 4 had 
not been.sold for family necessities. On 
the plea of limitation which had been 
taken in the suit, the trial court held 
that the suit was not barred by time. In 
view of the above findings, the trial 
court dismissed the suit. Aggrieved by 
the said decision, the plaintiff filed an ap- 
peal in the Court of the Civil Judge, 
re aa in Regular Appeal No. 224 of 
1964. 


- The First Additional Civil Judge 
who heard the appeal set aside the find- 
ing of the Munsiff on the question of un- 
chastity of the plaintiff, but dismissed 
the suit on the ground. that the Mysore 
Act of 1933 was not. applicable to the 
parties to the suit. The lower appellate 
court also refused any relief to the plain- 
tiff on the basis of the Hindu Women’s 
Rights to Property Act (Central Act 18 
of 1937), on the ground that the 
said plea had riot been put forward by 
the plaintiff in the trial court and that it 
was not proper to allow her to make 
out a new case in the course of appeal. 
Accordingly, the appeal was dismissed. 


5. Agegrieved by the said decision, 
the plaintiff has preferred this second ap- 
peal. : : 5 


6. . In the course of arguments, 
Mr. M. A. Gopalaswamy Iyengar, the 
learned counsel for the appellant, urged 
two contentions: (i) that Hindu Law in 
force in the former Princely State of 
Mysore would apply in view of the fact 
that Venkataswamy mostly lived in 
Mysore City till his death in the year 
11955; and, (ii) in the event of the Court 


Chinnamma v. Srinivas 


A. LR. 


coming to the conclusion that the partie 
were not governed by the Hindu Law in 
force in the Princely State of Mysore, 
the plaintiff would at-least be entitled 
to a decree for a share in Item 1 of the 
plaint schedule on the ground that the 
Mysore Act of 1933 applied to the said 
immovable property which was situated 
in Mysore City. 

7. _ It is admitted on all hands that 
Puttanniah and Venkataswamy were 
natives of Mudigunda, a village in 
Kollegal Taluk, which was formerly 2 
part of Madras State. Kollegal Taluk’ 
became a part of the new Mysore State 
under the provisions of the States Re- 
organization Act with effect from 1-11- 
1956. It is admitted that the Hindus whe 
were living in Madras State were govern” 
ed by the Madras School of Mithakshara 
Law. So far as people who were resid- 
ing in the former Princely State of 
Mysore were concerned, they were gov- 
erned by Mithakshara Law as it was 
interpreted’ by the Courts in the Prince- 
ly State of Mysore. The personal Law 
of Hindus who were residents in the 
former princely State of Mysore was 
different from the Hindu Law as it was 
in force in Madras State in some mate- 
rial respects. To illustrate what is stated 
above, it is enough if we should refer to 
the law relating -to pious obligation of a 
Hindu son to discharge the debts of his 
father. 

Whereas în- British India the view 
has always been that the pious obligation 
of a Hindu son to discharge the debt of 
his father existed even during the life- 
time of his father but in the former 
Princely State of Mysore, the view taken 
by the Chief Court and the High Court 
of the former Princely State of Mysore 
was that such pious obligation of a Hindu 
son to discharge the debt arose only on 
the death of the father. This view pre- 
vailed until a decision of the Supreme 
Court in Panalal v. Naraini, AIR 1952 


‘SC 170, which was followed by the High 


Court of Mysore in. Hutcha Thimme- ` 
gowda v. Dyavamma, AIR 1954 Mys 93. 
The foregoing shows that the Mithak- 
shara law in force in the former Prince- 
ly State of Mysore was different .from 
the law which was in force in the State 
of Madras. It could further be seen that 
the personal laws of Hindus in Madras 
as well as in the former Princely State 
of Mysore were amended by statutes 
passed’ by Legislature which were in 
force in the respective areas. ' 

8. It is well settled: law that a 
Hindu belonging to Mithakshara School 
continues to be governed by the law in 
force in the area to which he belongs 
even though he may migrate to some 
other area, until it is proved that the 
family has adopted the Mithakshara law 
which is in force in the area to which 
the family has migrated. It is enough ta 
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refer in support of what is stated above 
to a decision of the Privy Counc in 
Abdurahim v. Halimabai, AIR 1915 PC 
86, in which it is observed as follows :— 
“Where a Hindu family migrates 
from one part of India to another, pima 
facie, they carry with them their er- 
sonal law, and, if they are alleged to have 
become subject to a new local custom, 
this new custom must be affirmatively 
proved to have been adopted......... i 


9. The position would not be dif- 
ferent even when a part of one State is 
taken out of that State and added on to 
another for administrative reasons. That 
was the view which was expressed by 
the Privy Council in Somashekara Royal 
v. Sugutur Mahadeva Royal, AIR 1936 
PC 18, in which it was held that the 
mere transfer of a district to ancther 
presidency for administrative purroses 
was not sufficient to affect the personal 
law of the residents in that district, un- 
less and until it was shown that in the 
case of any resident there that he had 
intended to change and had in fact 
changed his personal law. 


10. The mere fact that Venkata- 
swamy had gone to Mysore in searcà of 
an employment cannot, therefore, be 
considered as sufficient to hold that there 
was change of his personal law unless it 
is shown that he intended to do so. 
Further, in this case it is to be seen that 
it is not pleaded in the plaint that there 
was any such change of personal law 
applicable to the family of the parties to 
these proceedings on account of heir 
intention to do so. This question is a 
question of law and fact and unless pro- 
per pleadings are placed before the 
court and necessary evidence is lei in 
support of the pleadings, it would nct be 
possible to hold that there was such a 
change in the personal law governing 
the family. 


It may also be mentioned here that 
by virtue of the personal law of the 
parties derived from the texts which con- 
stitute the source of the law, the plaintiff 
would not be entitled to a share ir the 
family properties on the ground that 
the properties have passed on to the 
hands of the sole surviving coparc2ner. 
Such a right was created for the first 
time by the Mysore Act of 1933 which 
came into force on 1-1-1934 in the former 
princely State of Mysore. So unless it 
is established that the parties to this 
suit were governed by the Mysore Act 
of 1933, the plaintiff would not be eatitl- 
ed to a share on the ground that the 
joint family properties passed to the 
hands of a sole surviving coparcener on 
the death of Venkataswamy. The find- 
ings of the two Courts below is tha: the 
plaintiff and defendants 1 and 2 dic not 
change their personal law and they 
ee to be Boverned by the Madras 

aw. - 
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We feel that in the státe of the 
pleadings and the evidence in the case, 
the findings of the Courts below on this 
point are correct. Sri Gopalaswamy 
Iyengar has not been able to show. from 
the evidence recorded in the case that 
the family of Puttanniah and Venkata- 
swamy had in fact migrated to th2 for- 
merly Princely State of Mysore and 
they had done so with the intention of 
changing their personal law into the one 
that was in force in the former Frince- 
ly State of Mysore. The mere fact that 
Venkataswamy stayed in Mysore City 
would not by itself be sufficient evidence 
to hold that the parties come ta be gov- 
erned by the Hindu Law in force -n the 
Princely State of Mysore. The Mysore 
Act of 1933 is admittedly not applicable 
to the properties in. Kollegal Taluk, 
namely, Items 2 to 8 of the plaint sche- 
dule. It may be mentioned here that 
under Section 119 of the States Reor- 
ganization Act, the laws in foree in any 
one of the integrating areas of the new 
State of Mysore continue to be in force 


‘only in those areas in which they were 


in force prior to reorganization. In 
this view of the matter, we rejet the 
first contention of Mr. Gopalaswamy 


Iyengar that the plaintiff and defendants 
1 and 2 are governed by the Hindu Law 
as it was in force in the former Princely 
State of Mysore, and that the Mysore 
Act of 1933, was applicable to Items 2 to 
8 of the plaint schedule. 


11. The next contention of Mr. 
Gopalaswamy Iyengar wes that even 
though Items 2 to 8 of the plaint sche- 
dule which were outside the former 
Princely State of Mysore, were not gov- 
erned by the Mysore Act af 1933, so far 
as the devolution of interest in Item 1 of 
the plaint schedule on the death of 
Venkataswamy is concerned, the rights 
of the parties will have to be regulated 
by the provisions of the Mysore Act of 
1933 which was territorial in its avplisa- 
tion irrespective of the domicile of the 
parties concerned. His contention was 
that so far as the devolutior of the 
interest in immovable properties by way 
of inheritance is concerned the law ap- 
plicable would be the law in force in he 
area in which the immovable property 
is situate. He relied on the general 
principles of Private International Law 
as set out in Nelson v. Bridpot, (1845) $ 
Beav 527 at p. 570. In that case this is 
what Lord Langdale M. R. said :— 


“The incidents to real estate, the 
right of alienating or limiting it, and the 
course of succession to it depend entirely 
on the law of the country where the 
estate is situated. Lord Nelson having 
accepted the Sicilian estate could deal 
with it only as the Sicilian law allowed; 
he had a right to appoint a successor, 
but no right to modify the estate, 
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interest, -or powers of disposition to 
which the successor was entitled by the 
law of Sicily. The successor became the 
holder of the estate subject to the inci- 
dents annexed to it by the grant and the 
law of Sicily and no others. Amongst 
the incidents was a particular course of 
succession " different from that which 
Lord Nelson had directed, and the neces- 
sary consequence appears to be that no 
-operation or effect could be given to the 
expressed wish and intention as to the 
succession to the estate itself beyond 
that which the law of Sicily allowed.” 


It- was contended that the Federal 
Court -of India in Umayal Achi v. 
Lakshmi Achi, AIR 1945 FC 25 also 
accepted the view that the position as 
regards immovable property was dif- 
ferent from the moveable property 
because according to the well establish- 
ed rule of International Law, the law of 
domicile did not .furnish the rule of suc- 
cession to immovable property, but only 
the law that was in force in the area 


in which the immovable property was. 
situate. It was submitted by Mr. Gopala- ” 


swamy Iyengar that this view of Pri- 

vate International Law has received 

statutory recognition by Indian Legis- 

lature when it enacted Section 5 of the 
dian Succession Act. ; 


It was onthe above bade if was 
contended for the plaintiff that even 
though the properties outside the State 
might not be governed by the Mysore 
Act of 1933, the- 


City of Mysore should be held to -be 


governed by the Mysore Act of 1933. Mr.. 


H. J. Babu -appearing for the . respon- 
dents contended that the Mysore Act of 
1933 could not be applied to Hindus who 
had their domicile outside the -former 
Princely State of Mysore and that it 
should be held that the Mysore Legisla- 
ture intended to modify the personal law 
of Hindus who were the subjects of the 
former Princely State of Mysore only 
and did not intend to affect the rights of 
parties who had their domicile outside 
the Princely. State of Mysore in respect 
of immovable properties situate inside 
the Princely State of Mysore. He relied 
on the provisions of Section 2 (i) of the 
Mysore Act of 1933 which read as fol- 
OWS :— 


“(i) This Act spies to persons who 
but for the passing of this Act, would 
’ have been subject to the law of Mitak- 
shara in respect of the provisions hére- 
in enacted.” 


It may be noticed that this Act has modi- 
fied the personal law applicable to 
Hindus governed by Mitakshara school 
in several important respects. Part 1 of 
the Act deals with inheritance; Part II 
separate property, partition and adop- 
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`~ women’s 


devolution of interest- 
in the house which was situated in the. 


‘decision of the Calcutta 


ALR 


tion; Part III women’s full estate; Part IV 
limited estate; and Part V- 
maintenance. It is thus to be seen that 
this Act altered the personal law of 
Hindus in the Princely State of Mysore 
to a considerable degree-in several im- 
portant matters including devolution of 
interest in respect of joint family pro- 
perties. It was contended: for the res- 
pondents that this was not merely a law 
relating to succession to immovable pro- 
perty, but it was a law intended to 
amend the personal law of Hindus who 
were governed by Mitakshara Law as in 
force in former Mysore State and who 
were residents of former Princely State 
of Mysore. 


In that view of ‘the matter, it was 
argued that unless it was established that 
the parties to this suit were persons in 
respect of whom the Mysore Act X of 
1933 was- enacted, no relief could - be 
granted- under that Act. 


12. It was next contended on 
behalf of, the respondents that .the ex- 
pression ‘joint family property’ in -Sec- 
tion 8 of the Mysore Act of 1933 meant 
the distributable surplus that was avail- 
able for partition after deducting the 


. liabilities of the family from the gross 


value of the assets of the joint family, | 
It was, therefore, suggested that the ex- 
pression ‘joint family property,’ should 
not be taken to mean any or every item 


„of joint family property, but the distribut- 


able surplus arrived at as stated- above. 


-In that view of the matter, it was con- 


tended for the respondents that the . 
devolution of interest in respect of a 
single item of joint family property 
should not be dealt with in isolation, but 
it should be considered as part of the en- 
tire joint family properties which were 
situated in this case both inside and out- 
side the Princely State of Mysore, and 
that. being the position, the law that 
should be applied to the parties in ques- 
tion wouldbe the law. of domicile govern- 
ing the parties. f 


13. In support of his contention, 
Mr. Gopalaswamy Iyengar relied on a 
_ High Court in, 
Ratan Kumari v. Sunder ‘Lal, AIR 1959 
Cal 787. In that case the Court was 


. dealing with a case relating to'a family 


of Hindus who: hailed from Jaipur,. which 
was a Part B State, owning properties 
both in Jaipur and in Part A States and 
the question for consideration was whe- 
ther the properties which were situate in 
Part A States were governed by the 
provisions of the Hindu Women’s Rights 
to Property Act, 1937, which was in 
force in Part A States. -On a true con- 
struction of the provisions of that Act 
which extended to the whole of India 
except Part B States, the Court found 
that the Hindu Women’s Rights to Pro-_ 
perty Act, 1937, was applicable to all the 
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properties belonging to the family situat- 
ed in Part A States irrespective of the 
fact whether they were . moveables or 
immoveables. This is what the ccurt 
observed :— ; 


“The Hindu Women’s Rights to Pro- 
perty Act, 1937, is the Law of the Land 
Lex Loci. The question involved in 
this case is this and this only whether 
the legislation was intended to affect all 
properties, moveable and immoveable, 
within British India, no matter whether 
it belonged to a deceased Hindu who is a 
citizen or a foreigner, or whether he had 
Indian or non-Indian domicile. : 


I have indicated the reasons why in 
my judgment the rule of domicile has no 
bearing on the question of construction. 
The language of the Act indicates thet it 
gives an extended right toa Hindu 
widow in respect to all properties of her 
husband. Indian Legislature was com- 
petent to legislate. in respect to all pro- 
perties within the territary. It does not 
matter whether the properties belorged 
to a citizen or an alien. It excludes the 
operation of the Act to territories outside 
British India. Properties of a Hindu 
situate outside British India are not 
affected by the Act. But all proper-ies, 
moveable as well as immoveable, situate 
within British India — no matter whe- 
ther it belongs to a Hindu citizen ora 
Hindu alien and no matter whether the 
Hindu alien had Indian or non-Indian 
domicile are affected by the provis_ons 
of the Hindu Women’s Rightsto Property 
Act, 1937. I see no reason to exclude 
either the moveables or the immovazles 
from the operation of the Act, either on 
the ground of non-Indian domicile of 
the husband or his politician (political) 
(sic) status. Section 1 (2) of the Act, 
which limits the operation of the Act 
originally to British India except the 
stated territories and after adaptation to 
the whole of India except Part B States, 
does not mean that in order to attract 
the provisions of the statute the Hindu 
husband must reside and have his dəmi- 
cile within that territory. What the 
statute requires is that the propərty 
must situate within the specified terri- 
tory and that the husband must be a 
Hindu at the time of his death. Whezher 
he is a resident within or outside whe- 
ther he had domicile within or outside 
at the time of his death is wholly im- 
material and irrelevant for the purvose 
of determining the widow’s right.” 


14. Basing his argument on the 
observations of the Calcutta High Court 
extracted above, it was contended by the 
counsel for the appellant that the Myzore 
Act of 1933 was also in the’ same way 
applicable to Item 1 of the plaint sche- 
dule. For the respondent it was contend- 
ed that the above decision of - the Cal- 


gutta High Court wag rendered on the 
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construction of Hindu .Women’s Rights to 
Property Act, 1937, and whatever might 
have been stated in respect of that Act 
could not be extended to a case gcvern- 
ed by the Mysore Act of 1933, in which 
there was a specific provision in Sec- 
tion 2 (1) regarding the applicability of 
the said Act to persons to whom the said 
Act was applicable who were no other 
than the subjects of me Princely State of 


` Mysore. 


15. ` Reliance was also placed ty the 
counsel for respondents on the observa- 
tions made in a decision of the former 
High ‘Court of Mysore in Keshava 
Anantha Dixit v. Rama Dixit, (1947) 25 
Mys LJ 94. That was a case in which a 
Hindu male who belonged to a family 
that migrated to former Mysore State 
from Ranibennur in Dharwar District in 
the days of his paternal grand-father. 
died intestate in Mysore after the Mysore 
Act of 1933 came into force, leaving im- 
moveable property in Mysore. He and 
his father who had pre-deceased him 
were born in Mysore after the migration. 
After his death the plaintiffs who were 
the sons of his mother’s sisters, filed a 
suit claiming to be bis nearest heirs ac- 


- cording to the school of Hindu Law that 


prevailed at Ranibennur at the time of 
migration. 


.The suit was resisted by the defend- 
ants who were the paterna? grand- 
father’s sister’s sons of the Hindu male 
in question on the ground that they were 
the nearest heirs to succeed to his estate 
according to the Hindu Law Women’s 
Rights Act of 1933 in force in Mysore. 
The Court found that the members of 
the family who migrated to Mysor2 had 
become the subjects of the Maharaja of 
Mysore, and, therefore, they were gov- 
erned by the Mysore Act of 1933 which 
laid down a course of succession diferent 
from the one on which the plaintiffs 
based their suit. The above case how- 
ever is of no assistance to either of par~ 
ties since the facts of that case are dif- 
ferent from the facts of the presen: case 
in which it is not established that the 
members of the family had become .the 
subjects of the Princely State of Mysore. 


16. We have set out in the fore- 


going paragraphs the various rival con- 


tentions of the parties regarding the ap- 
plicability of the Mysore Act of 1933 to 
Item 1 of the plaint schedule. But it 
may not be necessary to decide the above 
point since this case can be disposed of 
on another ground. 

17. Even assuming, but without 
deciding, that Item 1 of the plaint sche- 
dule is governed by the previsions of the 
Mysore Act of 1933, the plaintiff has to 
fail in view of the ‘provisions of the 
said Act and the state of pleadings in 
the case. It is admitted that Iter. 1 of 
the plaint schedule was acquired some- 
time in the year 1950 and even at that 
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time there was only a sole surviving co- 
parcener in the family. The first defend- 
ant was born in or about 1954 and till 
his birth, Venkataswamy was the only 
coparcener in the family. Mr. Gopala- 
swamy Iyengar submitted that the plain- 
tiff acquired a right to a share in Item 1 
of the plaint schedule on its acquisition 
from out of the joint family funds. If 
that be so, she acquired title to a share 
in that property under the Mysore Act 
of 1933, if the Act was applicable, in or 
about 1950. Any subsequent 
the composition of the joint family on 
account of birth or death of coparcener 
would not affect the extent of the right 
of a female who acquired a right under 
Section 8 (1) (d) of the Mysore Act of 
1933. That it is so is to be gathered from 
a decision of the former High Court’ of 
Mysore in Chikka Kempegowda v. 
Madaiya, (1951) 29 Mys LJ 64 in which 
it was held that the interest that was 
acquired in a joint family property by 
a Hindu female governed by Mitakshara 
under clause. (d) of Section 8 (1) of the 
Mysore Act of 1933, was a vested right 
which was heritable and transferable. 
This view of the former High Court of 


Mysore receives support from a decision . 


of the Supreme Court’ in Nagendra 
‘Prasad v. Kempananjamma, AIR 1968 
SC 209. While construing the provi- 


sions of Section 8 (1) (d) of the Mysore 
Act of 1933 Bhargava, J., speaking for 
the court observed as follows :— 


“This example makes it clear that 
the scope of ascertainment of the 
females who are to receive a share 
under clause (d) must be very wide, 
because Clause (d) mentions that when 
the joint family property passes to a 
single coparcener by survivorship, the 
right to shares is vested in all the classes 
of females enumerated in all the three 
clauses (a), (b) and (c). That being the 
position, we do not think that clause (d) 
can be interpreted narrowly as giving a 
right to only those females who happen 
to be related to one or the other of the 
last two male coparceners in the manner 
laid down in clauses (a) and (b). In fact 
the language of clause (d) has to be 
interpreted as laying down that right to 
shares will vest in all females of the 
joint Hindu family who would have 
possibly received the right to a share if 
at any earlier time there had been varti- 
tion in the family in any of the three 
manners laid down in clauses (a), (b) and 
(c). This intention can only be given 
effect to on the basis that clause (d) does 
not restrict itself to finding out females 
on the basis of an assumed partition, 
between the last two male coparceners. 
It is significant that clause (d) gives a 
‘right independently of a partition and 
we do not see why its scope should be 
restricted by assuming a partition. The 
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tions of the Supreme 
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reference to the earlier clauses in this 
clause must be held to be restricted to 
the sole purpose of ascertainment of the 
females falling under clauses (a), (b) and 
(c). and once they are ascertained, it has 
to be held that each one of them be- 
comes entitled to a share under this- 
clause. The object of clause (d) is to 
give to all females entitled to mainten- 
ance from the coparcenery property a 
right to claim a share in the joint family 
property instead of a right to mainten- 
ance and that is why reference is made 
in it-to all females enumerated in 
clauses (a), (b) and (c)...... 2 


It is therefore clear from the observa- 
Court ‘extracted 
above, that females who are entitled to 
a share under clause (d) of Section 8 (a) 
of the Mysore Act of 1933, acquire a 
vested right to a share as laid down by 
that section. There is no provision inl- 
the Mysore Act of 1933 which providas 
for a vested right being created in res- 
pect of a share of a joint family proper- 

on a second occasion when the joint 
family properties pass on the hands of a 
sole surviving coparcener during the life- 
time of the same female who is entitled 
to a share under that provision. 


As already stated above, in this case 
on the death of Puttanniah, Venkata- 
swamy was the only surviving coparc2- 
ner and this position continued till 1954 
when he got a son and again there was a 
sole surviving coparcener in the family 
when Venkataswamy died in 1955 leaving 
the first defendant as the sole surviving 
coparcener. If the plaintiff had acquired 
a vested right which was heritable ard 
transferable in respect of Item 1 of the 
plaint schedule in or about the year 1950 
when it was acquired out of the joint 
family funds by Venkataswamy, it could 
not be said that a fresh right accrued to 
her again when the property passed cn 
for the second time during her lifetime 
to a sole surviving coparcener on the 


death of Venkataswamy in the year 
1955. : 


18. In the plaint, however, the 
plaintiff has relied upon a cause of action 
which is alleged to have accrued to her 
on 6-10-1955 when M. P. Venkataswamy 
died leaving a sole surviving coparcener 
in the family. If as already stated, tke 
plaintiff had a right in Item 1 of the 
plaint schedule even before the birth of 
the first defendant and if any subsequent 
alteration in the composition of the 
family by reason of birth, death or adop- 
tion, could not take away the vested 
right which the plaintiff had in Item 1 of 
the plaint schedule, she should have fil- 
ed a suit on the basis of a cause of action 
which accrued prior to 6-10-1955 on 
which date Venkataswamy died. It 3s 
alleged in the plaint that the plaintiff had 
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made several demands for partition and 
Separate possession of the family pro- 
perties before the suit was instituced. 
‘The dates on which such demands were 
made by her are not furnished in the 
plaint. 

The suit was based cn the cause of 
action which according to her accrued 
on 6-10-1955 which was within 12 years 
from the date of the suit. On the basis 
of her right which existed prior to the 
death of Venkataswamy if the plaintiff 
had filed a suit, it is nos known what 
defence would have been taken by the 
defendants in this case. It is, therefore, 
clear that even granting that Mysore 
Act of 1933 was applicable to Item 1 of 
the plaint schedule but not deciding it, 
the suit filed by plaintiff on the cause of 
action which is alleged to have accrued 
on 6-10-1955, namely, the joint family 
properties passing on to a. sole surviving 
coparcener on the death of Venkata- 
swamy, is not maintainable, since no 
fresh cause of action is shown to have 
accrued to the plaintiff on 6-10-1955. 

19. In this view of the matter, we 
fee] that it is not necessary to decide the 
question which has been raised in chis 
case, namely, whether the Mysore Act of 
1933 is applicable to immovable proper- 
ties situated in the area which formed 
part of the former Princely State of 
Mysore and owned by Hindus who do 
not belong to that area. 

20. When the case came up for 
argument before this Court, an appl-ca- 
tion on behalf of the appellant was made 
under Order VI, Rule 17 of the Code of 
Civil Procedure praying that she may be 
permitted to amend the plaint permitting 
her to raise a plea on the basis of the 
Hindu Women’s Rights tə Property Act, 
1937, and claiming a decree for partition 
and possession of one-half share in the 
plaint schedule properties except agricul- 
tural lands, i.e. in Items 1, 5 and € of 
the plaint schedule, it was argued on 
behalf of the appellant that even though 
she may not be able to succeed on the 
ground that the law in force in Mysore 
was not applicable to the facts of chis 
case, at least she would be entitled toa 
decree in respect of the non-agricultural 
properties to which Hindu Women’s 
Rights to Property Act, 1937, which ceme 
into force on April 14. 1937, 
applicable. This application has 
opposed by the respondents. 


It is to be seen that a similar conten- 
tion was raised before the lower apoel- 
late court and the lower appellate ccurt 
refused to grant relief on that basis on 
the ground that it woud change the 
scope of the suit altogether. In their 
objections, the respondents have pleaded 
that they have been in adverse posses- 
sion of the property over the statutory 
period and since that there were ad- 
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the ‘appellant, any claim made by the 
plaintiff on the basis: of a cause of action 
which accrued in 1937 when Puttaaniah 
died, should or would have been barred 
by time. We feel that the objecticn of 
the respondents is well founded. We, 
therefore, reject the amendment applica- 
tion, I. A. No. 1, filed in this appeal by 
the appellant. 


21, For the reasons stated above, 
the appeal fails and it is dismissed. Since 
the respondents raised a plea in the 
course of their written statement that 
the plaintiff was leading an immoral life 
even during the lifetime of her husband 
which has been negatived ty the lower 
appellate court, we feel that this is a 
case in which the parties should be 
directed to bear their costs in this Court 
as well as in the Courts below. 

Appeal dismissed. 
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K. R. GOPIVALLABHA IYENGAR 
AND B. VENKATASWAMI, JJ 


Lalitha Bai, Petitioner v. Returning 
Officer, City Municipality Elections, Gul- 
barga and others, Respondents. 

Writ Petn. No. 4475 of 1969, 
24-3-1969. 


Municipalities — Mysore Municipali- 
ties Act (22 of 1964), Section 16 (1) (c) 
— Employee of aided private educa- 
tional institution — Not disqualified to 
be chosen to Municipal Council — (Words 
and Phrases — Office of profit). 


A person, who is employed in an 
educational institution managed by a 
private society registered under the 
Societies Registration Act and receiving 
a grant-in-aid from the Government of 
Mysore, is not a holder of an offize of 
profit within Section 16 (1) (c) and there- 
fore is not disqualified to be chosen as 
a municipal councillor. The person is 
an employee of the society, whose mem- 
bers are not appointed by the Gcvern- 
ment. The appointment, conditions of 
service’ and control over the 2mrloyee 
are vested in the management. There- 
fore, the employee cannot be considered 
to be a holder of an office of vrofit 
under any local or other authority under 
the control of the Government. AIR 
1958 SC 52, Rel. on. (Pera 2) 
Cases Referred: Chronological Paras 
(1967) ATR 1967 Mys 160 (V 54) = 

(1966) 1 Mys LJ 405, K. S. Adam 

v. Director of Public Instruction 2 
(1966) 1966-2 Mys LJ 619 = 1967- 

2 Lab LJ 151, Meenakshi v. . 

Director of Public Instruction g 
(1958) AIR 1958 SC 52 (V 45) = 

1958 SCR 387, Abdul Shakur v. l 

Rikhab Chand 2 
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Murlidhar Rao, for Petitioner; H. K. 
Vasudeva Reddy, for S. Venkata- 
ramiah High Court Special Govt. Pleader 
(for Nos..1 and 2) and V. S. Kulkarni, 
(for Nos. 6 and 10), for Respondents. 


GOPIVALLABHA IYENGAR, J.: The 
petitioner had filed her nomination paper 
for election to the reserved seat of ‘A’ 
Division consisting of Brahmapur area 
of Gulbarga Municipality. There were 
two other candidates who had filed their 
nomination papers to the same division. 
When the nomination papers came up 
for scrutiny before the Returning Officer 
on 2-12-1968, objections were raised for 
accepting the nomination paper of the 
petitioner on the ground that she is dis- 
qualified under section 16 (1) (c) of the 
Mysore Municipalities Act, 1964, herein- 
after called the Act. The Returning Offi- 
cer upheld the objections on the ground 
that the petitioner being a teacher in 
the girls’ high school known as Nutan 
Vidyalaya High School, which is an aid- 
ed institution was a holder of an office 
of profit and therefore not qualified to 
be chosen as and for being a councillor. 
The petitioner has filed this writ peti- 
tion challenging the correctness of the 
said rejection. She seeks the issue of a 
writ of certiorari quashing the aforesaid 
order. She has also prayed for conse- 
quential reliefs. 


2. Sri Murlidhar Rao, the learn- 
ed counsel appearing for the petitioner, 
submits that the management of Nutan 
Vidyalaya High School where the peti- 
tioner is working as a teacher is admini- 
stered by a private society called Nutan 
Vidyalaya Society. It also receives a 
grant from the Government of Mysore. 
The petitioner’s contention is that she 
does not come under any of the disqua- 
- lifications contemplated under S. 16 (1) 
(ce) of the Act. She is not a holder of 
an office of profit under the Government 
of India or the Government of. any 
State. She is also not a holder of any 
office of profit under any local or other 


authority subject to the control of any 


of the said Governments. His- submission 
is that the instructions contained in the 
Grant-in-aid Code are merely administra- 
tive instructions as laid down in (1966) 1 
Mys LJ 405 = (AIR 1967 Mys 160), K. 
S. Adam v. Director of Public Instruc- 


tion. and (1966) 2 Mys LJ 619, Meenakshi- 


v. Director of Public Instruction. It is 
the Society called.the Nutan Vidyalaya 
Society that is administering the Grant- 
in-aid School and is also getting aid from 
the Government. The petitioner as a 
teacher is not controlled by the State 
Government. 


In this connection, Shri Murlidhar 
Rao invites our attention to Rule 36 of 
the Grant-in-aid Code for Secondary 


Schools ip Mvggre State Ryle 56 nro- 


-the Act. 
‘or the members of the committee are 


“ment of India. 


-by the Government, 
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vides ihat “if any employee of an Aid- 
ed Institution is elected as a member of 
the State Legislative Assembly, State 
Legislative Council, Lok Sabha, Rajya 
Sabha, Taluka Board, Municipal Council, 
or any other autonomous body, an inti- 
mation of the same shall be sent by the 
employee and the Management to the 
concerned Deputy Director within a 
month of his or her election.” This pro- 
vision implies clearly that an employee 
of the aided Institution can stand as a 
candidate to the .Municipal Council. 


Further our attention is invited to. 
a decision of the Supreme ourt reported 
in AIB 1958 SC 52, Abdul Shakur v. 
Rikhak Chand. In paragraph 12 this 
po whet the Supreme Court has observ- 
ed: . 


“No doubt the committee of the. 
Durgah Endowment is to be appointed 
by the Government of India but it is 
a body corporate with perpetual succes- 
sion acting within the four corners of 
Merely because the committee 


removable by the Government of India 
or the committee can make bye-laws 
prescribing the duties and powers of its 
employees cannot in our opinion convert 
the servants of the committee into hold- 
ers of office of profit under the Govern- 
The appellant is neither 
appointed by the Government of India 
nor is removable by the Government of 
India nor is he paid out of the revenues 
‘of India. The power of the Government 
to appoint a person to an office of profit 
or to continue him in that office or re- 
voke his appointment at their discretion 
and payment from out of Government 
revenues are important factors in deter- 
mining whether that person is holding 
an office of profit under the Government 
though payment from a source other 
than Government revenue is not always 
a decisive factor. But- the appointment 
of the appellant does not come within’ 
this test.” 


The position of the petitioner is much 
stronger as in the instant case the com- 
mittee which is managing the education- 
al institution in which the petitioner is 
workirg as a teacher is not appointed 
but is a corporate 
Societies -Registration 
Act. The petitioner is an employee of 
the said society. The appointment, 
conditions of service and control over 
the employee are vested in the manage- 
ment. Therefore, it appears to us that 
the petitioner cannot be considered to 
be a holder of an office of profit under 
any local or other authority under the 
control of the Government. Hence the 
order made by the Returning Officer re- 
jecting the petitioner's nomination paper 
ie nat aenetainahle 


body under the 
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3. For these-reasons, we mash 
the order of the first respondent dated 


2-12-1968 rejecting the nomination paper 
of the petitioner. The Returning Dff- 


. cer will accept the nomination pape? of - 


the petitioner and will continue the elec- 
ea from the stage at which it was stay- 
ed. : 

4. None order as to costs. . 

X on Petition allowed. 
tb : 
et k 
‘AIR 1971 MYSORE. 37 (V 58 C ©) 
f A. NARAYANA PAI AND 
AHMED ALI KHAN, JJ. 

- The Chitradurga District Co-orera- 
tive Central Bank Ltd., Chitradurga and 
another, Petitioners v. The’ State of My- 
sore and others, Respondents. 

Writ Petns. Nos. 5861 and 6584 of 
1969, D/- 12-12-1969. 

(A) Co-operative Societies — . Mys 
Co-operative Societies Act (11 of 1359), 
Sections 54 and 121 — Validity — Pro- 
visions are not ultra vires or uncoasti- 
tutional. Š 


Provisions of ‘Sections "54 and 121. of. 


the Mysore Co-operative Societies Act 
are not ultra vires or unconstitutional. 
- Section 54 does not vest the State Gov- 
ernment with arbitrary power  urcon- 
trolled or unguided by any statemert of 
principles-or conditions, and Section 121 
does not involve- unconstitutional dezega- 
tion to the Executive Government of essen- 
tial legislative ‘functions. Provisions in 
Ss. 42 to 54 are to have effect notwith- 
standing anything inconsistent therewith 
contained eitherin the Act orin any cther 
‘law for the time being in force, and the. 
provisions of Section 29 limiting the 
power of the Government to nominate 
its representatives on the 
Committee are made subject to any aoti- 
fication or order for the time beinz in 
force issued or made under Section 54 
or 121. 
Section 121 does not involve any change 
in the legislative policy of the Acz or 
any change in the essential character of 
the Act, but it relates to matters of de- 
tail or matters ancillary or incidental 
to one.of the expressly stated purposes 
of the Act. AIR 1967 Mys 203, Foll; 
AIR 1951 SC 332 and ATR 1954 SC 569, 


Rel. on; AIR 1960 SC 554 and AIR 1967 . 


SC 691, Dist. (Para 9) 


(B) Constitution of India,. Art. 245 
=- Delegation of powers — Conferment 
of power carries with it duty to act rea- 
sonably — Exercise of power under ‘sec- 
tion 54, Mysore Co-operative Societies 
Act cannot be said to be unreasonable. 

Where power is conferred upon the 
State Government or any such autho- 
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rity to be exercised in certain circum- 
stances or on the basis of certain opinion 
the conferment of the power itseH car- 
ries -with it the duty to act reasonably 
so as to subserve the object with which 
the power is conferred and without ex- 
posing anyone to consequences which 
may be condemned as unjust or impro- 
per in the circumstances. AIR 1937 SC 
295 and AIR 1969 SC 707 and AIE 1970 
SC 1789, Rel. on; AIR 1950 SC 22 and 
AIR 1962 SC 1371, Ref. (Para 25) 


In the case of Section 54 of the 
Mysore Co-operative Societies Act the 
object with which the power is confer- 
red on the State Government :s the 
necessity of safeguarding the interest of 
the State, which means the necessity of 
preventing public funds placed in the 
hands of ‘co- operative societies from be- 
ing lost or misapplied. Hence, there 
must first exist circumstances from 
which it appears or from which reason- 
able inference can be drawn that there 
is such a danger to public funds es des- 
cribed above. The opinion of the Gov- 
ernment ‘that it is necessary to impose 
control must also disclose a rationel con- 
nection between the circumstances found 
by it to exist and the necessity of im- 
posing control. This necessarily leads 
to the further proposition that the opin- 
ion to impose control must be based -on 
circumstances which are relevart and 
must not have been influenced by or 


based . upon irrelevant or extraneous 
considerations. . (Para’ 26) 
(€) Co-operative Societies — Mysore ` 


Co-operative Societies: Act (11 of 1959), 
Sections 29 and 121 —- Section can be 
modified under Section 121 so as =o em- 
power Government to nominate the Pre- 
sident with a view to make the control 


under Section 54 effective. AIP 1967 
Mys 203, Rel. on. (Pera 31) 
Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 1789 (V 57) = 
Civil Appeals Nos. 488 and 489 
of 1969, D/- 2-9-1969, Rampur 
Distillery Co. Ltd.. v. Company 
Law Board : 16, 23 

(1969) ATR 1969 SC 707 (V 56) = i 
1969-3 SCR 108, Rohtas Industr-es 
v. S. D. Agarwal 16, 22 

(1969) AIR 1969 Mys 118 (V 56) = ; 
9 Law Rep 262, ee Reddy 
v. Income Tax Offi 24 

(1967) AIR 1967 SC: 295 (V 54) = 
1966 Supp SCR 311, Barium 
Chemicals Ltd. v. Company pr 
Board > 6, 20, 22 

(1967) AIR 1967 SC 523 (V 54) = 
Civil Appeal No. 562 of 1965. 

T Sa avananpa V. Commr. of 
angalore 24 
aaen AR 1967 SC 691 (V 54) = 
1967-1 SCR 15, Jalan Trading C». 
v. Mill Mazdoor Sabha 
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(1967) AIR 1967 Mys 203 (V 54) = 
1967-2 Mys LJ 256, Venkata Naidu 
v. Bellary Central Co-op. pacar S 


-(1966) 1966-1 Mys LJ 243 = 1966- 
. Law Rep 709, Kampana G 
v. State of Mysore 
(1962) AIR 1962 SC 1371 (V 49) = 
1962-3 Supp SCR 632, Joseph 
Kuruvilla Vellukunnel v. Reserve 
Bank of India. = 
(1961) AIR 1961 SC 29 (V 48) = 
1961-1 SCR 417, Narayan Lal 
Bansilal v. Maneck Phiroz Mistry 20 
(1960) AIR 1960 SC.554 (V 47) = 
1960 Cri LJ 735, Hamdard: Dawa- . 
khana v. Union of India 
(1954) AIR 1954 SC 569 (V 41) = 
1955 SCR 290, Rajnarain Singh 
‘-y, Chairman, P. A. Committee -9 
(1951) AIR 1951 SC 332 (V 38) = 
1951 SCR 747, Delhi Laws Act, 


In re 
(1950) AIR 1950 SC 222 (V 37) = 
1950 SCR 621, Province of Bom- 
bay v. Kushaldas Advani 15, 17 
(1943) AIR 1943 FC 75 (V 30) = 
1944-6 FCR 1, Emperor V. Shib- 
nath Banerjee : 20 


-H. B. Datar and S. Udayashankar 
(in W. P. No. 5861 of 1969) and R. M. 
Patil and V. H. Ron (in W. P. No- 6584 
of 1969), for Petitioners; P. K. 
Shyamasundar, 
pondents (in both Writ Petns.). 


A. NARAYANA PAI, Jz— The peti- 


tioners in these two writ petitions are 
Co-operative Societies. -In both the writ 
petitions, the challenge is to the exer- 
cise by the State Government of the 
power conferred upon it by Section 54 


-~ of the Mysore Co-operative Societies Act 


1959, in respect of two Co-operative 
Societies. As the nature of the challenge 


and the arguments in support of it are 


same, the two petitions have been heard 
together. 


2. The Society. concerned in Writ. 


Petition No. 5861 is ‘the Chitradurga Dis- 
trict Co-operative Central Bank Limit- 
ed, which will hereinafter be referred 
to as the Bank. The Society concerned 
in Writ Petition No. 6584 of 1969 is the 
Mysore State Sik Handloom Weavers’ 
Central Co-operative Society Limited, 
Bangalore, which will hereinafter be 
referred to as the Weavers’ Society. 

3.- In the case of the Bank, Noti- 
fication No. DPC. 99 CCB. 69 (1) dated 
9th October, 1969 was published in the 
“Mysore Gazette Extra-ordinary No. 478 
on 9th October, 1969. The text of the 
Notification is as follows: 

“S. O. 2080.— Whereas State aid 
amounting to not less than two lakhs 
of rupees is given to the Chitradurga 
District Co-operative Central Bank Lid., 
Chitradurga, in the form of subscription 


15, 18, 20, 21. 


Govt. Advocate, for Res- 


A.I R. 


to the share capital of the said . bank 
a guarantee to loans taken by the said 
ank; 


And whereas the State Govern- 
ment is satisfied that it is necessary in 
public interest to exercise control over 
the conduct of business of the said bank 
and to modify the provisions of S. 29 
of the Mysore Co-operative Societies Act 
1959, and the Bye-laws of the said bank 
to enable the State Government to nomi- 
nate elèven persons as its representa- 
tives on the Committee of Management 
E the said Bank including the Presi- 

ent: 


Now, therefore, in exercise of the. 
powers conferred by . Sections 54 and 
121 of the Mysore Co- operative Socie- 
ties Act,1959 (Mysore Act 11 0f 1959) and 
all other powers enabling it in this be- 
half, the Government of Mysore hereby 
directs— . 

(1) that the State Government shall 
have the right to nominate the person 
who shall hold the. office of the Presi- 
dent of the Committee of Management 
of the Chitradurga District Co-operative 
Central Bank Ltd., Chitradurga, and ten 
other persons as members of the Com- 
mittee of Management, who shall be 
subject to the control of the Govern- 
ment; 


(2) that the State Government shall 
have the right to determine by order, 
the salary and allowances payable by 
the said bank to: the person” nominated 
as President; 

(3) that the sub- section (1) of Sec- 
tion 29 of the . Mysore - Co-operative 
Societies Act, 1959 (Mysore Act 11 of 
1959) shall apply. to the Chitradurga Dis- 
trict Co-operative Central Bank Ltd., 
Chitradurga, subject to the. following 


“modifications, namely :— 


That for the words “have the right 

to nominate as its representatives not 
more than three persons or one-third of 
the total number of members of ‘the 
Committee of the Co-operative Society, 
whichever is less” occurring in sub-sec- 
tion (1) of Section 29, the words “have 
the right to nominate as its represen- 
tatives eleven persons as members of the 
Committee of the Co-operative ‘Society 
of whom one shall be the President” 
shall be substituted; 
- (4) (a) that the bye-laws of the 
Chitradurga District Co-operative Central 
Bank Ltd. Chitradurga, shall stand amend- 
ed as follows :— i 

(1) in Bye-law 20, for item (5) of 
Clause (a), the following item shall be 
substituted. namely :— 

“(5) eleven Directors 
the State Government”; 

“Gi) in Bye-law 25, for the words 
“The members of the Board shall elect 
from among themselves a President apd 


nominated by 
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Vice-President”, the words ‘the President 
shall be nominated by the State Gorern- 
ment from among the Directors nominat- 
ed by the State Government and the 
members of the Board shall elect rom 
among themselves a Vice President” shall 
be substituted; 

(iii) for Bye-law 30, the following 
bye-law shall be substituted, namel=: 

“30. There shall be an Executive 
Committee consisting of— 

1. The President 

2. The Vice-President, 

3. Three persons nominated by the 
President from among the Directors no- 
minated by the State Government, 

4. One Director elected by the 
Board.” 

“(b) that the other bye-laws of the 
said bank shall in so far as they arə in- 
consistent with the provisions of this 
order have no effect. 

. (No DPC 99 CCB 69 (1) 
By order and in the name of 
the Governor of Mysore, 
N. Narasimha Rau, 
Secretary to Government, 
Development, Housing, P. Raj 
and Co-operative Departm=nt.” 
The same day, another Notification No. 
DPC. 99 CCB 69 (I) was _ published 
nominating eleven persons to the Eoard 
of Directors of the Bank. 

4. The Bank filed Writ Petition 
No. 5861 of 1969 on 13th October, 1969. 
It was admitted on the following day 
and interim stay of the Notification was 
also granted. 

5. In the case of the Weavers’ 
Society, Notification No. DPC 129 CIM 
69 dated 7th November, 1969 was pabli- 
shed in the Mysore Gezette dated 15th 
November, 1969. The text of that Noti- 
fication is as follows: 

“Whereas State aid amounting to 
not less than two lakhs of rupees is 
given to Mysore State Silk Handloom 


Weavers’ Central Co-operative Society 
Ltd., Bangalore, in the form of subszrip- 
tion to the share capital of the said 


society and guarantee to loans takem by 
the said society; 


And whereas the State Government 
is satisfied that it is necessary in pwblic 
interest to exercise control over the con- 
duct of business of the said Society and 
to modify the provisions of Section 29 
of the Mysore Co-operative Soci=ties 
Act, 1959, and the bye-law of the said 
society to enable the State Government 
to nominate thirteen persons asits repre- 
sentatives on the Committee of Marage- 
ment of the said Society, including the 
President; 

Now, therefore in exercise of the 
powers conferred by Sections 54 and 121 
of the Mysore Co-operative Societies Act, 
1959, (Mysore Act 11 of 1959) and all 
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other powers enabling it in this behalf, 
the Government of Mysore hereby 
directs :— 

(1) that the State Government shall 
have the right to nominate the person 
who shall hold the office of the Presi- 
dent of the Committee of Management 
of the Mysore State Silk Handloom Wea- 
vers’ Central Co-operative Society Ltd. 
Bangalore, and twelve other persons as 
members of the Committee of Manage- 
ment, who shall be subject to the control 
of the Government; 


(2) that the State Government shall 
have the right to determine by order 
the salary and allowances payable by the 
said Society to the person nominated as 
President; 


(3) that sub-section (1) of Section 29 
of the Mysore Co-operative Societies 
Act, 1959 (Mysore Act 11 of 1959), shall 
apply to the Mysore State Silk Hand- 
loom Weavers’ Central Cc-operative 
Society Ltd., Bangalore, subject to the 
following modifications namely:— 


That for the words “have the right 
to nominate as its representatives not 
more than three persons or one-third of 
the total number of members of the 
Committee of the Co-operetive Society, 
whichever is less” occurring: in sub-sec- 
tion (1) of Section 29, the words “have 
the right to nominate as its representa- 
tives thirteen persons as members of the 
Committee of the Co-operative Society 
of whom one shall be the President” 
shall be substituted; 

(4) (a) that the bye-laws of the 
Mysore State Silk Handloom Weavers’ 
Central Co-operative Society Ltd., 
Bangalore, shal stand a as fol- 
lows: 

(1) in bye-law 24— 

(i) for clause (a), the following clause 
shall be substituted, namely:— 

“(a) The Management of the Society 
shall vest in a Board of Directors con- 
sisting of 25 persons of whom 13 shall 
be officers nominated by the State Gov- 
ernment. The remaining 12 shall be re- 
presentatives of the affliated societies. 
The President shall be nominated by the 
State Government. The Board of Direc- 
tors shall elect from among themselves 
a_ Vice-President.” 

(ii) in clause (b), the words ‘Presi- 
dent and’ shall be omitted: 

(2) for bye-law 28, the following 
bye-law shall be substituted: 


“28. Executive Committee: Subject 
to the control of the Board of Directors, 
the entire administration of the Society 
shall vest in an Executive Committee 
consisting of:— 

(1) the President, 

(2) the Vice-President, 

(3) the Joint Director of Industries 
and Commerce and Ex Offcio Joint Re- 
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gistrar of Industrial 

Mysore, Bangalore. 

_ (4) the Deputy Registrar of Co-opera- 

tive Societies, Bangalore District, and 
(5) one person elected by the Board 

of Directors from among the elected 

directors.” 


(b) that the other byelaws 
. Society shall in so far as they 
consistent with the provisions 
order have no effect. 
By order and in the name of the 
Governor of Mysore, 
Sd/- N. J. Gorepeerzade, 


Co-operatives in 


of the 
are in- 
of this 


Deputy Secretary to Govern- 

ment, Dev., Housing, P. Raj 

and Co-operative rpari 

: ment. 

As in the case of the Bank, another 
Notification No. DPC. 129 
dated 7th November, 1969 nominating 
13 persons to the Board of Directors of 
the Society was published on the same 
day, i. e., 15th November, 1969. 


6. The Society presented Writ 


Petition No. 6584 of 1969 on 15th Novem- -~ 


ber, 1969. It was admitted on 17th 
November, 1969 and interim stay of the 
Notification was also granted. 

T. In both the Writ Petitions, 
the respondent-State Government took out 
applications to vacate the interim stay. 
Orders were made on those applications 
directing that the Writ Petitions them- 
selves be posted for hearing during the 
first week of December, 1969. 

8. The contentions raised in both 
these Writ Petitions are the following:— 

(1) Sections 54 and 121 of the My- 
sore Co-operative Societies Act, 1959, are 


ultra vires and unconstitutional, the , for- 


mer because it vests the State Govern- 
ment with arbitrary power uncontrolled 
or unguided by any statement of princi- 
ples or conditions, and the latter because 
it involves unconstitutional delegation to` 
the Executive . Government of essential 
legislative functions; 


(2) The exercise of power under Sec- - 


tion 54 is subject to judicial review and 
in the present cases, such review will 
disclose that the power has in fact been 
exercised arbitrarily; 

(3) The power . to nominate the 
President cannot be acquired by.. modi- 
fication of Section 29 pursuant to Sec- 
| tion 121 of the Act; 


(4) In any event, Section 121 does ` 


not empower the Government to amend 
or modify the bye-laws of Societies and 
therefore, the notifications, to the extent 
they purport to modify or amend the 
bye-laws are invalid; and 

(5) Because the power of modifica- 
tion under Section 121 can be effectively 
exercised only by an order actually 
published in the Official Gazette, any 


CIM-69 (ii). 


ALR 


power pursuant to such modifications 
can rightly be exercised only by a sub- 
sequent notification, and not by a notifi- 
cation published simultaneously with the 
first named notification. 


9. The first contention is cover- 
ed by a Bench ruling of this Court in 
Venkata Naidu v. B. C. C. Stores, (1967) 
2 Mys LJ 256 = (AIR 1967 Mys 203). 
In that decision, this Court has upheld 
the constitutional validity of both Sec- 
tions 54 and 121 of the Act. It. was 


pointed out therein that by virtue of the 


express provisions of Section 55, those 
of Sections 42 to 54 contained in Chapter 
VI of the Act are to have effect notwith- 
standing anything inconsistent therewith 
contained either in the Act or in any 
other law for the time being in force, and 
also that the . provisions of Section. 29 
limiting the power of the Government 
to nominate its representatives on the 
Managing Committee of any society arè 
expressly made subject to any notifica- 
tion or order for the time being in force 
issued or made under Section 54 or 121. 


In rejecting the contention that there 
has been any unconstitutional delegation 
of essential legislative functions under 
Section 121, this Court applied the prin- 
ciples stated by the Supreme Court in 
the case of Delhi Laws Act In re, AIR 
1951 SC 332, as explained by Vivian Bose, 
J.in Rajnarain Singh v. Chairman, P.A. 
Committee, AIR 1954 sc 569. Mr. Datar, 
however, contended that the said view 
may ‘require reconsideration in view of 
the .observations of the Supreme Court 
in the case of Hamdard Dawakhana v. 
Union of India, AIR 1960 SC 554 and 
in the case of Jalan Trading Co. v. Mill 
Mazdoor Sabha, AIR 1967 SC 691. - 


We do' not accept the contention. In ° 
the case of Hamdard Dawakhana, AIR 
1960 SC 554 the legislative provision im- 
pugned therein was struck down on the 
ground that the power given to the State 
Government thereunder was uncontrol- 
led by any criteria or standards or prin- 
ciples on which the power could be exer- 
cised — Vide Paragraph 34 of the Judg- 
ment at page 568 of the Report. 


. .In the case. of Jalan Trading Com- 
pany, the impugned section authorised 
the Government to determine for itself 
what the purposes of the Act are and to 
make provisions for the removal of 
doubts and difficulties which, their Lord- 
ships pdinted out, clearly constituted a 
delegation of legislative power | beyond 
the permissible limits. Such is not the 
ease with Section 121 of the Co-opera- 
tive Societies Act. As pointed out by 
the Bench of this Court in the case of 
Venkata. Naidu already cited, the modi- 
fication permitted by Section 121 does 
not involve any change in the legislative 
policy of the Act or any change in the 
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essential character of the Act, but thatit 
related to matters of detail or matters 
ancillary or incidental to one of the ex- 
pressly stated purposes of the Act. 


10. We see therefore no reason 
to depart from the said Bench rulinz of 
this Court which is binding on us. 
= L The first contention is there- 
fore rejected. 

12. Taking up the second corten- 
tion for consideration, we shall first set 
out the full text of. Section 54. It reads 
as follows:— 

“Where State aid amounting to not 
less than two- lakhs of rupees is given 
to any co-operative society, the State 
Government, if it is satisfied that it- is 
necessary in public interest so to do, 
may by notification in the official Gazette 
take power to exercise such control over 
the conduct of business of such society 
as shall suffice in the opinion of the 
State Government to safeguard the inter- 
ests of the State.” 


The Section occurs in Chapter VI dealing 
with “State aid to Co-operative Socie- 
ties” containing Sections 40 to 55. Sec- 
tion 40 places upon the Governmen- the 
duty to encourage and promote co-ope- 
rative movement. Section 41 empcwers 
the Government to subscribe directly to 
the share capital of co-operative socie- 
ties and Section 42 to provide funds te 
any society for the purchase of snares 
of another society. Sections 43 to 52 
deal with connected matters. Secticn 53 
sets out other forms of State aid, such 
as granting of loans, guaranteeing d2ben- 
tures issued by Societies, guarant2eing 
_ share-capital .or dividends _ thereon of 
societies, guaranteeing loans anc ad- 
vances made to co-operative societies and 
other financial assistance in any other 
form including subsidies. 

We have already stated that Sec. 55 
gives the overriding effect to the provi- 
sions of Sections 42 to 54. f 


13. The language of Section 54 
makes it perfectly clear that the power 
thereunder is to be exercised in public 
interest, and: that the control over the 
conduct of business of the society snould 
be such as is sufficient in the opinion of 
the State Government to safeguard the 
interests of the State. The context sug- 
gests that public interest mentioned in 
the section is the interest which the 
public undoubtedly have in safeguerding 
the interest of the State which, in the 
setting of Chapter : VI, means the secu- 
rity or safety of aid given to the society 
from out of public funds. 


14. Prima facie, therefore, the 
exercise of that power is dependert up- 
on existence of circumstances which ex- 
pose public funds placed in the hards of 
co-operative. societies to the risk or dan- 
ger of being lost or frittered away or 
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diverted to purposes other than those 
for which they were made available to 
the society in the light of the policy of 
the statute set out in Section 40 and 
connected sections. 


15. “Mr. Shyamsundar on behalf 
of the Government Advocate, however, 
contends that both the question whether 
the necessary circumstances exist as 
well as the question whether and if so, 
what sort of control should be imposed 
on the conduct of business of any society 
in question are matters exclusively pla- 
ced within the subjective  satis-action 
of the. State Government and that there- 
fore they are not subject to judicial re- 
view at all. He relies upon two rulings 
of the Supreme Court.—ore in the case 
of Province of Bombay v. Kusnaldas, 
AIR 1950 SC 222, and the other in the 
case of Joseph Kuruvilla Vellukunnel v. 
read Bank of India, AIR 1962 SC 
1371. 


16. This line of argument :s con- 
troverted by Mr. Datar for the Bank. 
He relies on three rulings of the Supreme 
Court, viz., Barium Chemicals Ltd. v. 
Company Law Board, AIR 1967 SC 295: 
Rohtas Industries Ltd. v. Agarwal, AIR 
1969 SC 707; and an unreported Judg- 
ment of the Supreme Court dated 2-9- 
1969 in Civil Appeals Nos. 488 and 489 
of 1969 (since reported in AIR 1970 SC 
1789). ; 

17. The particular provision con- 
sidered by the Supreme Court in the 
case of Kushaldas, AIR 1950 SC 222 
was section 3 of an Ordinance for requi- 
sition of lands which reads :— 

“If, in the opinion of the Previncial 
Government, it is necessary or exvedient 
to do so, the Provincial Gcvernmeat may 
by order in writing requisition ary Jand 
for any publie purpose.” 

The main question discussed in the case 
was whether the power conferred by the 
said provision of the Ordinance was a 
judicial or quasi-judicial power amen- 
able to writ of certiorari, or a purely 
executive power. It was held that the 
decision of the Government about the 
public purpose is a fact which the Gov- 
ernment has to ascertain or decide and 
that any such decision contained no 
judicial element in it. In that view, it 
was further held that the condition pre- 
cedent to the exercise of the pcwer of 
requisition is not the factual existence 
of any public purpose but the subjective 
opinion of the Government as to whe- 
ther such a purpose exists. Finally it 
was held that on a proper cons-ruction 
of Section 3 of the Bombay Ordinance, 
there is no doubt that the said section 
left it to the Provincial Government to 
form its own opinion on the entice mat- 
ter whether it was necessary o> expe- 
dient to requisition any land for public 
purpose and to act upon that ozinion. 
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18. The case in AIR 1962 SC 
1371 dealt with the constitutionality of 
section 38 of the Banking Companies 
Act, according to which if in the opin- 
ion of the Reserve Bank the conti- 
nuance of a banking company is preju- 
dicial to the interests of its depositors, 
the Bank may make an application to 
wind up such company and that. the 
Court shall thereupon make an order for 
the winding up of the company. The 
argument that it - was unconstitutional 
because it excluded the discretion of the 
Court under Section 433 of: the Compa- 
nies Act was repelled on the ground 
that all that the Section did was to 
place within the competence of the 
Reserve Bank the decision on a parti- 
cular issue and that the Reserve Bank 
was an institution which can be trusted 
- to act reasonably. “ 

19. In neither of these cases was 
the question of the type now posed be- 
fore us raised or discussed. In both the 
cases there were dissenting judgments. 
But in the third case cited by Mr. Datar, 
the question whether judicial review 
exists in the case of sections like the 
one with which we are now concerned 
and if so, what the scope of such review 
should be, has been elaborately discus- 
sed. 

20. In the case of Barium Che- 
micals Ltd., AIR 1967 SC 295 the sec- 
tion considered was Section 237 of the 
Companies Act which empowers the 
Central Government to appoint inspec- 
tors to investigate the affairs of the 
company if certain circumstances exist. 
The position in regard to judicial review 
is set out in paragraph 10 of the judg- 
ment which reads as follows:— 


“(10) Once it is conceded that the 
formation of an opinion by the Board is 
intended to be subjective—and if the 
provision is constitutional which in. our 
view itis—the question would arise, what 
is that about which the Board is entitled 
to form an opinion? The opinion must 
necessarily concern the existence or 
non-existence of facts suggesting the 
things mentioned in the several sub- 
clauses of clause (b). An examination 
of ‘the section would show that Cl. (b) 
thereof confers a discretion upon the 
Board to appoint an Inspector to investi- 
gate the affairs of a company. The words 
“in the opinion of” govern the words 
“there are circumstances suggesting” 
and not the words “may do so”. The 
words ‘circumstances’ and ‘suggesting’ 
eannot be dissociated without making it 
impossible for the Board to form an 
‘opinion’ at all. The formation of an 
opinion must, therefore, be as to whe- 
ther there are circumstances suggesting 
the existence of one or more- of 
the matters in sub-clauses (i) to (ii) 
and not about anything else. The opin- 
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ion must of course not have been ar- 
rived at mala fide. To say that the 
opinion to be formed must be as to the 
necessity of making an investigation 
would be making a clear departure from 
the language in which Section 237 (b) 
is couched. It is only after the forma- 
tion of certain opinion by the Board that 
the stage for exercising the discretion 
conferred by the provision is reached. 
The discretion conferred to order an in- 
vestigation is administrative and not 
judicial since its exercise one way or 
the other does not affect the rights of 
a company nor does it lead to any seri- 
ous consequences as, for instance, ham- . 
pering the business of the company. As 
has been pointed out by this Court in 
Raja Narayana Lal Bansilal v. Maneck 
Phiroz Mistry,. 1961-1 SCR 417== (AIR 1961 
SC 29) the investigation underteken under 
this provision is for ascertaining facts 
and is thus merely exploratory. The 
scope for judicial review of the action 
of the. Board must therefore be strictly 
limited. Now, if it can be shown that 
the Board had in fact not formed an 
opinion its order could be successfully 
challenged. This is what was said by 
the Federal Court in Emperor v. Shib- 
nath Banerjee, 1944-6 FCR 1 = (AIR 
1943 FC 75) and approved later by the 
Quite obviously there is 
a difference between not forming an 
opinion at all and forming an opinion 
upon grounds which if a Court could go 
into that question at. all, could be re- 
garded as inapt or insufficient or irre- 
levant. It is not disputed that a Court 
cannot go into the question of the apt- 
ness or sufficiency of the grounds upon 
which a subjective satisfaction of an 
authority is based. But, Mr. Setalvad 
says, since the grounds have in fact been 
disclosed in the affidavit of Mr. Dutt 
upon which his subjective satisfaction 
was based it is open to the Court to con- 
sider whether those grounds are relevant 
or are irrelevant because they are extra- 
neous to the question as to’ existence or 
otherwise of any of the matters refer- 
red to in sub-clauses (i) to . (iii).” 


Hidayatullah, J., who delivered the 
Judgment in the case of AIR 1962 SC 
1371 depended upon by Mr. Shyam- 
sundar, also observed as follows in para- 
graph 27 of the judgment at page 309:— 


“(27). These grounds limit the juris- 
diction of the Central Government. No 
jurisdiction, outside the section which 
empowers the initiation of investigation, 
can be exercised. An action, rot based 
on circumstances, suggesting an inference 
of the enumerated kind will not be 
valid. In other words, the enumeration 
of the inferences which may ke drawn 
from the circumstances postulates. the 
absence of a general discretign to ga an 
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a fishing expedition to find evidence. 
No doubt, the formation of opiniom is 
subjective but the existence of circum- 
stances relevant to the inference as the 
sine qua non for action must be demon- 
strable. If the action is questioned on 
the ground that no circumstances l=ad- 
ing to an inference of the kind conem- 
plated by the section exist, the action 
might be exposed to interference unless 
the existence of the circumstances is 
made out. As my brother Shelat has 
put it trenchantly: 


“Tt is not reasonable to say that the 
clause permitted the Government to say 
that it has formed the opinion on cir- 
cumstances which it thinks exist...... > 
Since the existence of “circumstances” is 
a condition fundamental +o the maxing 
of an opinion, the existence of the cir- 
cumstances, if questioned, has to be pro- 
ved at least prima facie. ‘It is not suff- 
cient to assert that the circumstances 
exist and give no clue to what they are 
because the circumstances must be such 
as to lead to conclusions of certain defi- 
niteness. The conclusions must relate 
to an intention to defraud, a fraudulent 
or unlawful purpose, fraud or misconduct 
or the withholding of information >f a 
particular kind. We have to see whether 
the Chairman in his affidavit has skown 
the existence of circumstances leading 
to such tentative conclusions. If he has, 
his action cannot be questioned, because 
the inference is to be drawn subjectively 
and even if this Court would not have 
drawn a similar inference that fact 
would be irrelevant. But, if the circum- 
stances pointed out are such that nc in- 
ference of the kind stated in Sec. 237 (b) 
can at all be drawn the action would 
be ultra vires the Act and void.” 


21. Shelat, J., with whom Hida- 
yatullah, J. agreed, distinguished the 
judgment in the said case of AIR 1962 
SC 1371 in paragraphs 62 and 63 of the 
judgment and pointed out that.the asis 
of the previous decision was that the 
factual background for the opinion will 
not be one of suspicion and that the ac- 
tion will be based on concrete facts and 
proceeded to observe as follows:— 

“Though the words used were “in the 
opinion of”, the opinion, though exclu- 
sively of the Reserve Bank, was depen- 
dent on the determination by it of the 
aforesaid issue. Therefore, the words, 
“reason to believe” or “in the opinion 
of” do not always lead to the conszruc- 
tion that the process of entertaining 
“reason to believe” or “the opinior.” is 
an altogether subjective process not 
lending itself even to a limited scrutiny 
by the Court that such “a reason tc be- 
lieve” or “opinion” was not formed on 
relevant facts or within the limits cr as 
Lord Radcliffe and Lord Reid callec the 
restraints of the statute as an alterna- 
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tive safeguard to rules of natural justice 
where the function is administrative.” 

22. In the case of Rohtas Indus- 
tries Ltd., AIR 1969 SC 707, there is a 
discussion of questions relating to Sec- 
tion 237 of the Companies Act and in 
that connection a discussion of the other 
decided cases. Ultimately, the Court 
stated its conclusion in the follwing 
terms: g 


For the reasons stated earlier 
we agree with the conclusicn reached by 
Hidayatullah and Shelat, JJ. in Barium 
Chemicals’ case, 1966 Supp SCR €11 
(AIR 1967 SC 295), that the existence of 
circumstances suggesting that the com- 
pany’s business: was being conducted as 
laid down in sub-clause (1) or the per- 
sons mentioned in sub-clause (2) were 
guilty of fraud or misfeasance or other 
misconduct. towards the company >r to- 
wards any of its members is a cordition 
precedent for the Government to form 
the required opinion and if the existence 
of those conditions is challenged, the 
courts are entitled to examine wnether 
those circumstances were existing when 
the order was made. In other words the 
existence of the circumstances in ques- 
tion is open to judicial review though 
the opinion formed by the Government 
is not amenable to review by the courts. 
As held earlier the required circum- 
stances did not exist in this case.” 
Having stated the law in these terms, 
their Lordships formulate the next ques- 
tion for consideration as follows at the 
beginning of paragraph 40: 

“Next question is whether any rea- 
sonable authority much less expert body 
like the Central Government coulc have 
reasonably made the impugned order 
on the basis of the material before it.” 
Having examined the material ard the 
circumstances the Court held that the 
opinion was not sustainable. 

23. In the unreported decision of 
the Supreme Court in Civil Appeals Nos. 
488 and 489 of 1969 (Since resorted 
in AIR 1970 SC 1789) dealing with sec- 
tion 326 of the Companies Act, the court 
stated the position of law as follows:— 

“Investment of that power carries 
with it a duty to act judicially: i e. to 
hold an enquiry in a manner consistent 
with rules of natural justice,.to ccnsider 
all relevant matters, to ignore irrelevant 
matters, and to reach a conclusion with- 
out bias, without predilection and with- 
out prejudice. The satisfaction contem- 
plated by Section 326 must therefcre, be 
the result of an objective appraisal of 
the relevant materials.” 

24. We have occasicn to examine 
the meaning and effect of words such as 
‘reason to believe while discussing the 
constitutionality of the power of search 
and seizure under Section 132 of the 
Income Tax Act in the case of C Ven- 


eeonas 
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kata Reddy v. Income Tax Officer, 9 Law 
Rep 262 = (ATR 1969 Mys 118). After 
referring to the various cases, including 
the decision of the Supreme Court in 
Civil Appeal No. 562 of 1965 = (Since 
reported in AIR 1967 SC 523) which was 
- then unreported, dealing with the mean- 
ing of the words ‘reason to believe’ in 
Section 34 of the -Income Tax Act of 
1922, we summarised the position as fol- 
lows: (Paragraph 85.of the judgment— 
page 296 of the report).: 


“What the High Court has to exa- 
mine in such a case would be whether 
there was in fact information in posses- 
sion of:the Commissioner and whether 
there is rational connection between: the 
information and the belief entertained 
by him. As already explained by us, 
the information - itself -will have to be 
(of) a fairly. reliable character — what- 
ever may be the source of it, — because 
unless the information is of such a cha- 


racter, it cannot furnish © a reasonable- 


basis for entertaining the belief that. 
any of the circumstances mentioned in 
the section exists. Secondly,.the infor- 
mation must have relevant bearing on 
the formation of the belief and must 
not be extraneous or irrelevant to the 
purposes of the section. If the High 
Court is satisfied on these two matters, 
the adequacy or sufficiency of the 
meaning and effect of words such as 
‘reason to believe’ while discussing the 
grounds will not be a matter for the 
High Court to investigate.” 


25. The ultimate effect of all 
these decisions is that where power is 
conferred upon the State Government or 
any such authority to be exercised in 
certain circumstances or on the basis of 
certain opinion the conferment of the 
power itself carries with it the duty to 
act reasonably .so as to subserve the ob- 
ject with which the power is conferred 
and without exposing anyone to conse- 
quences which may be condemned .as 
unjust or improper in the circumstances. 


26. Now, in the case of Sec. 54 


of the Mysore Co-operative Societies Act . 


the object with which the power is con- 
ferred on the State Government is the 
necessity of safeguarding the interest of 
the State, which, as we have already 


pointed out, means the necessity of pre- 


venting public funds placed in the hands 
of co-operative societies from being lost 
or misapplied. Hence, there must first 
exist circumstances from which it ap- 
pears or from which reasonable infer- 
ence can be drawn that there is such a 
danger to public funds as described 
above. The opinion of the Government 
_|that it is necessary to impose control 
must also disclose a rational connection 
between the circumstances found by it 
to exist and the necessity of imposing 


‘undesirable if not 
Reserve Bank to provide 
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control. This necessarily leads to the 
further proposition that the opinion to 
impose control must be based on. circum- 
stances which are relevant and must not! . 
have been influenced by or based upon 
irrelevant or extraneous considerations 


27.. With a view to see whether 


-such is the case in the matters now be- 


fore us we have looked into the original 
files placed before us, because, the coun- 
ter-affidavits filed on behalf of the State 
contained only the substance of the 
material stated in justification of the 
opinion entertained by the Government 
as to the necessity of imposing control: 

- 28. In the case of the Bank, 
there are not only minutes or proceed- 
ings of State Level Review Committee 
at its meeting held on 18th July, 1969, 
presided over by the Minister for. Co- 
operation and attended also -by a senior 
officer of the Reserve Bank of India, 
but also a detailed report by the Regis- 
trar of Co-operative Societies. The cir- 
cumstances and- facts set out -in these 
documents leave'no room in our opinion 
for any doubt that the situation was such 
that imposition of control was almost 
inevitable. a 

It is seen that the officer of the 
Reserve Bank considered the position of 
the Bank to be so bad that it -would be 
impossible for the 
any further 
financial assistance to the Bank. The 
various . short-comings and irregularities 
in the management of funds noticed and 
listed by the Registrar in his report also 
make it clear that if the Bank is per- 
mitted to function normally without spe- 
cial control being imposed under Sec- 
tion 54 of the Act large public funds 
would be in danger of being lost. 

It is not.disputed that the Govern- 
ment have not only subscribed over 
seven lakhs of rupees . towards share 
capital of the Bank but also guaranteed 
loans to the Bank to the tune of over 
fifty-five lakhs. In these circumstances 
we are clearly of the opinion that there 
is no reason to doubt the -existence of 
the circumstances relied upon by the 
Government before taking action, that 
the Government have applied their mind 
to the circumstances and that the opin- 
ion of the Government that control 
should be exercised is quite a reason- 
able one. . 

- 29. In the case of the Weavers’ 
Society there is a report of the special 
auditor deputed under orders of the 
Government in view of the reported un- 
satisfactory working of the Society and 
several complaints against some of its 
directors and officers. It is seen from 
the said report, which is very detailed, . 
of virtual em- 
bezzlement of funds. Even in the reply 
affidavit filed on behalf of the petitioner, 
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it is found stated that out of about 
twenty lakhs of rupees received from 
the Government and lent by the Society 
to subsidiary societies, as much as ele- 
ven lakhs is still uncollected and tiere 
is no denial of the fact set out in the 
counter-affidavit on behalf of the Gov- 
ernment that the Society has not made 
any repayment towards the advances 
made by the Government. 


The fact that the present Board of 
Directors was elected recently and that 
the said Board cannot be held respon- 
sible for the short-comings of the pre- 
vious management is no answer because 
action under Section 54 is not intended 
to be punitive as against the marage- 
ment or any member of the Management 
but is motivated by the necessity of im- 
posing control for safeguarding public 
funds placed in the hands of the Society. 


30. In this case also we are satis- 
fied that circumstances involving grave 
risk to the safety of public funds did 
exist that the Government had applied 
their mind to the said circumstances and 
that their opinion that imposition of 
control is necessary is quite a reasorable 
one. 


31. The third contention that 
there is nò power to nominate a person 
as President is sought to be supported 
on a ruling of this Court in S. D. Eam- 
pana Reddy v. State of Mysore, (12966) 
1 Mys LJ 243. Section 29 of the Act 
considered in the said judgment is the 
unamended section as it stood before 
the amendment carried by Act 49 of 
1964. : By the said amendment the pro- 
visions of that section limiting Govrern- 
ment’s power to nominate members to 
the committee of management was ex- 
pressly made subject to any notification 
or order issued or made under Sec. 54 
or 121. Further this very question was 
considered by the subsequent Bench rul- 
ing in (1967) 2 Mys LJ 256 = (AIR 1967 
Mys 203). The court expressly holds 
that Section 29 can competently be modi- 
fied under Section 121 so as to empower 
the Government to nominate the Presi- 
dent also with a view to make the con- 
trol under Section 54 effective. 


32. This contention, therefore, 
also fails. . í 
33. The fourth contention that 


there is no power under Section 121 to 
modify the bye-laws is based or the 
Janguage of the section itself. The sec- 
tion reads as follows: 

“121. Power to exempt societies — 
The State Government may, by general 
or special order published in the oficial 
gazette, exempt any co-operative society 
or any class of societies from ary of 
the provisions of this Act or may direct 
that such provisions shall apply to such 
societies or class of societies with such 
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modifications as may be specified :n the 
order.” . 


On the language of the section there 
can be no doubt that the power of modi- 
fication given is in respect of the provi- 
sions of the Statute itself and not in 
respect of the bye-laws. So far as the 
bye-laws are concerned there are sepa- 
rate provisions in the Statute (vid2 Sec- 
tions 12 and 115) providing for their 
modification either by the society itself 
or by the Government on the recom- 
mendation of the Registrar. The rules 
made under Section 129 also provide for 
details of procedure for amendment of 
the bye-laws by the societies. 


34. But this conclusion that bye- 
laws cannot be directly amended ky act- 
ing ‘under Section 121 is not sufficient 
to dispose of the matter now before us. 
‘It should be remembered that the power 
under Section 54 is power io control 
management of the affairs of the society. 
In normal circumstances constitution of 
management and the exercise of powers 
is provided for in the bve-laws. Sec- 
tion 2 (b) of the Act defines ‘committee’ 
to be the governing body of a co-opera- 
-tive society, by whatever name called, 
to which the management of the affairs 
of the society is entrusted. Under R. 5, 
made under Section 129, enumerating 
the various matters which can be dealt 
with by bye-laws, one of the matters 
which may be provided for by the bye- 
laws is the powers and duties of the com- 
mittee and officers. 

As section 54 provides for imposi- 
tion of. control on management and as 
the said provision is given overriding 
effect by Section 55, the control imposed 
under Section 54 will have effect not- 
withstanding anything that may be in- 
consistent therewith contained in the 
bye-laws. In other words when that 
power is taken legitimately and properly 
under Section 54 the provision made by 
the relevant notifications for the exer- 
cise of that power excludes the bve-laws 
to the extent they may be inconsistent 
therewith and will remain inoperative 
during the currency cf the control im- 
posed under section 54. 

35. That is also the view taken 
in Venkata Naidu’s case, (1967)2 Mys LJ 
256 =-(AIR 1967 Mys 203). In that case, 
however, the amendments. dealt with 
were those consequential upon the very 
power taken, namely, the power to nomi- 
nate additional members to the board or 
committee of management. There is no 
indication in the judgment whether there 
was- any amendment of the bye-laws in 
the notification there considered which 
may be said to confer additional power 
and not a mere consequence of the power 
already taken. . 

36. In the notification with which 
we are concerned the power expressly 
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power to nominate the President and 
certain number of members to the 
managing committee and the power to 
prescribe the salary and allowances of 
the nominated President. Then. follow 
_ the modification of section 29 to provide 
for the nomination of a larger number 
of persons than are permitted under sec- 
tin 29 as it stands in the Statute. There- 
after there are certain amendments 
Th are clearly consequential- upon 

at. : 


37. There is no power expressly 
taken with respect to the constitution 
or the variation or modification or the 
constitution of the executive committee. 
This matter is dealt with in bye-law 
No. 30 in the case of the Bank and bye- 
law No. 28 in the case of the Weavers’ 
Society. The Government, instead of 
taking directly power under Section 54 
to reconstitute the executive committee 
or to constitute it in any particular 
manner, merely purport to substitute a 
new bye-law in the place of bye-law No. 
30 or 28 as the case may be. As the 
notifications stand what they purport to 
do is to amend these bye-laws. It can- 
not be said that the amendment is ‘con- 
sequential upon a power 
taken „under Section 54 in earlier parts 
of the Notification. There is no alterna- 
tive therefore but to hold that the 
amendment of bye-law No. 30 in the 
Notification applicable to the Bank, and 
the amendment of bye-law No. 28 in the 
case of the Weavers’ Society, are incom- 
petent and therefore, inoperative. 


38. Lastly, there is the conten- 
tion that because modifications under 
Section 121 come into force only upon 
publication of a notification to that ef- 
fect in the Official Gazette, nomination 
of persons to the Board of Management 
pursuant to the same could 
been validly done by another notifica- 
tion published simultaneously with the 
first. We agree that for a modification 
under section 121 to be effective, neces- 
sary notification must be published in 
the official gazette. But it does not fol- 
low therefrom that notification nomi- 
nating persons by name or official desig- 
nation .to the committee pursuant to the 
power taken under the principal notifi- 
cation is ineffective for the reason that 
the second notification. was published 
simultaneously with the first. 


It is obvious that the first or the 
primary notification takes effect at the 
commencement of the day on which it 
is published. The subsidiary notification 
making nomination also takes effect at 
the same time. Hence when the power 
of nomination was exercised by the sub- 
sidiary notification, such power did exist 
because it had already come into exist- 
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specifically - 
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ence by the publication of the first or 


the primary notifications. 


39. A similar argument was ad- 
dressed on the ground that action was 
attempted to be taken by the Govern- 
ment even before the publication of the 
notifications. In the case of the Bank 
we find that the publication was made 
by means of an extraordinary gazette 
on 9th October, 1969 itself. It is doubt- 
ful whether any action was taken prior - 
to it. But in the case of the Weavers’ 
Society, though the notification is dated 
7-11-1969, it was published only on 15- 
11-1969. There may be some possibility 
of action being taken before 15th Novem- | 
ber. However, because of the orders of 
stay granted in both the writ petitions, 
whatever action the Government pro- 
posed to take was withdrawn and ap- 
plications were made for vacating the 
stay. We did not vacate the stay but 
have heard the writ petitions themselves 
on merits. There is, therefore, no longer 
any room for complaint that action has 
been taken before actual publication. 
Action, if any, will have to be taken 
hereafter in the light of this, order. 


40. We, therefore, make an order 
in W. P. No. 5861 of 1969 quashing the 
impugned Notification No. DPC.99 CCB. 
69(I) dated 9th October, 1969 only to the 
extent it substitutes new bye-law for 
the existing bye-law No. 30 of the Bank. 


.In other respects the notification will 
stand. ‘ 
41. We make a similar order in 


W. P. No. 6584 of 1969 quashing Notifi-. 
cation No. DPC. 129 CIM 69, dated 7th 
Noveniber, 1969 only to the extent to 
which it purports to substitute new bye- 
law No. 28 for the existing bye-law No. 
28 of the. Weavers’ Society. In other 
respects the notification will stand.. 
42. Subject as aforesaid, both the 
Writ Petitions are hereby dismissed. 
43. In both the writ petitions, 
parties will bear their own costs. 
Order accordingly. 
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Mizar Govinda Annappa Pai and 
Sons, Petitioner v. State of Mysore and 
others, Respondents. 

Writ Petn. No. 36 of 1968, D/- 18-6- 
1970. 

(A) Minimum Wages Act (1948), 
Section 3 (2) (c) — Clause (c) is intend- 
ed to meet situation where operation of 
minimum piece rate fixed by Govern- 
ment may result in worker earning less 
than minimum wage. (Para 14) 
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(B) Minimum Wages Act (1348), 
Section 3 (2) (b) — Fixation of uniform 
piece rate for machine shellers and hand 
shellers in cashew-nut industry — Not 
illegal. 


When a piece rate is fixed, every 
worker will not earn the same amount 
for the day. If the difference is due tə 
reasons which are purely personal tc the 
worker, no grievance can be made; but 
if the difference is. brought abou: by 
furnishing one with an appreciable ac- 
vantage over the other, as for example, 
providing one with a machinery and the 
other with a hand mallet, there may be 
a possibility of injustice and attempt 
must be made for arriving at a result 
which may really be reasonable and just 
in the circumstances. (Pare 16) 


Where by the fixation of a higher 
uniform piece rate for machine shellers 
and hand shellers in the cashew-nuc in- 
dustry the only variation was that the 
proportion which the excess earnings of 
machine shellers bore tothe normal earn- 
ings of hand shellers stood slightly en- 
hanced, it cannot be said that the fixa- 
tion was completely illegal or of such 
a character as to result in any flagrant 
disobedience of the object of the Act. 

(Paras 20 and 21) 


Cases Referred : Chronological Paras 
(1970) AIR 1970 SC 2042 (V 57) = 
(1969) 19 Fac LR 325, Chandra 
Bhawan Boarding and Lodging 
v. State of Mysore 10 
(1968) AIR 1968 Mys 156 (V 55) = 
1968 Lab IC 879, Chandrabhava 
Boarding v. State of Mysore 4, 10 


V. Krishna Murthy and V. Tara- 
karam, for Petitioner; R. N. Byra Reddy, 
(for No. 1); M. C. Narasimhan (for No. 
2) and 5. B. Swethadri (for No. 3} for 
Respondents. 

A. NARAYANA PAY, J: This is a 
petition under Article 226 of the Consti- 
tution for the issue of an appropriace 
Writ quashing a notification issued by 
the State Government fixing minimum 
rates of wages for certain classes of em- 
ployees of the cashew-nut Industry. Al- 
though the prayer is in general terms 
for quashing the entire notification, the 
challenge is limited to the fixation of 
rates in respect of only one category of 
workers called the shellers. In this cata- 
gory, there are what may be described 
as two Sub-categories—(1) shellers who 
work with their own hands and wooden 
mallet and (2) shellers who operate 
shelling machines. For purposes of c_arizy 
we call the former “hand shellers* and 
the latter “machine shellers”. 

2. Both these hand shellers and 
machine shellers have throughout been 
paid wages on piece rate basis. Origi- 
nally, when machines were brought into 
use, a distinction appears to have been 
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made between the rate applicable to 
hand shellers and the rate applicable to 
machine shellers. These rates were 9 Np. 
per pound and 8 Np. per pound respec- 
tively. In the earliest available notifi- 
cation fixing the minimum rates, viz., 
the one dated 14th May, 1960, the same 
rates were prescribed as the mirimum 
rates, viz., 9 np. per pound in the case 
of hand shellers and 8 np. pound in the 
ease of machine shellers. 


3. In 1966, proposals were .made 
and steps taken by the Government for 
revising the rates. The first craft noti- 
fication containing the proposals pro- 
posed a rate of 15 nP. per half kilo to 
hand shellers and 10 nP. for half kilo 
in the case of machine shellers. After 
receiving and considering the represen- 
tations and objections of persons inter- 
ested and after consulting the Advisory 
Board, the State Governmant issued its 
final Notification No. S. O. 1991 on 10th 
October, 1967. By the said notification 
they fixed a uniform rate of 15 P. for 
half kilo of shelled white kernels in the 
case of both hand shellers as well as 
machine shellers. 


4. Although there were some sug- 
gestions in the affidavit in support of 
the petition that there have been defects 
in the procedure adopted by the Gov- 
ernment and also some infirmities in the 
constitution of the Advisory Board, 
these were not pursued for the obvious 
reason that on the material placed be- 
fore us, no departure from the proce- 
dure prescribed under the statute could 
be made out and that in a previous rul- 
ing of this Court in Chandrabhava 
Boarding v. State of Mysore, AIR 1968 
Mys 156, the constitution of the Advi- 
sory Board was upheld as perfectly re- 
gular. . 

5. There is also no allegation, 
much less any specific allegation, of any 
mala fides or deliberate abuse of power. 

6. The scope for interference 
under Article 226 of the Constitution is 
therefore extremely limited in this case. 
On the basis of the arguments advanced 
before us, the only reason which could 
possibly be formulated for interference 
could be either that the State Govern- 
ment have acted upon irrelevant consi- 
derations or have demonstrably left out 
of account considerations whick. are quite 
relevant to the matter, or that the fixa- 
tion of minimum rates has resulted or 
will certainly result in disobedience of 
what may be regarded as the true man- 
date of the Minimum Wages Act, 1948 
(Central Act 11 of 1948). 


7. One of the lines of argument 
elaborately dealt with in the affidavit in 
support of the petition is that the 
machine shellers have the special advan- 
tage of the machines purchased and kept 
in working order by the petitioner at a 
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huge expense to him and that therefore 
the produce of his working is a pro- 
duct not merely of the workers’. own 
personal labour but is also contributed 
to by the machinery of the employer 
which according to him, ‘he maintains at 
‘a huge cost. ` 


8. It appears to us that the en- 
tire line of argument is not of relevance 
to the consideration of the question of 
the minimum wages or the rate of mini- 
mum wages. 
remuneration for work done by the 
worker. The rate ordinarily is relatable 
to the capacity and skill of the worker, 
and not to the supply. of implements, 
machines and other goods by the em- 
ployer. To test the proposition, it is 
enough to give only one example. The 
wages of an agricultural worker need 
not depend or be varied according to the 
type of the plough which the employer 
supplies to him; nor can wages of an 
accountant or a clerk be reduced or 
determined upon a consideration of the 
cost of the account book’ which the em- 
ployer supplies to him. 


9. The real question, which is not. 


quite free from difficulty, is whether 
there was some economic purpose rele- 
. vant to the fixation 
wages implicit in the fixation of two 
rates in the case of hand shellers and 
machine shellers from the commence- 
ment, and whether the fixation of a 
minimum uniform piece rate now has 
resulted in such departure from that 
necessary economic consideration as to 


resultin a disobedience ofthe um 
Wages Act. 
10. Both sides have drawn our 


attention specially to the provisions of 
sub-section (3) of Section 3 of the Mini- 
müm Wages Act which empower the 
rates of wages for different classes of 
Government to fix different minimum 
work. Controversy, therefore, did arise 
before us as to whether the two shellers 
— hand shellers and machine shellers— 
are workers employed in the same class 
of work or different classes of work. Re- 
liance was also placed on the following 
observations of this Court in the case 
of Chandrabhava, AIR 1968 Mys 156 re- 
ferred to above:-— 


“The concept of minimum wage does 
not imply that there should be an abso- 
lute uniform rate of wage for all work- 
men. There can be variation in the rate 


of minimum wage according to diverse. 


factors like the nature of work, the 
degree of education, training. and skill 
required for the job, the degree of res- 
ponsibility and onerousness of the job, 
the conditions under which the work- 
men work and the hazards of the oc- 
cupation which, in addition to being 


Wages by definition are- 


of the minimum . 


A.I. R. 


relevant facts have also bearing on the- 
efficiency of the workman. What may ` 
be an ‘appropriate rate of minimum wage 
for an unskilled worker may not be one 
appropriate for a skilled worker. ****”, 
and also on the following observations 
of the Supreme Court in the Appeal 
against the said order of this Court:— 


“The fixation of minimum wages 
depends on the prevailing economic 
conditions, the cost: of living in a place, 
the nature of the work to be. performed 
and the conditions in which the work is 
performed. ***((1969) 19 Fac LR 325 at 
p. 335 = (AIR 1970 SC 2042 at p. 2051)).” 


11. In the course of his represent-. 
ations before the publication of the im- 
pugned notification, the petitioner ap- 
pears to have pressed for the retention 
of the distinction between hand shellers 
and machine shellers. In the affidavit 
in support of this petition also, the said 
view is reiterated. Dealing with the . 
same, the answer made on behalf of the 
Government in the affidavit of its Under 
Secretary, Mr. G. G. Purohit, is:—_ 


“In the matter of fixing minimum 
wages several factors have to be taken 
into account and the fact that the dis- 
tinction. between workers who do hand 
shelling by’ using wooden mallets and. 
the workers who do shelling by using 
machine is not maintained does not 
vitiate the Notification. Such distinction 
may be more relevant in the case of fixa- 
tion .of fair wages for the - workers.**** 
Government felt that the distinction be- 
tween the two classes of shellers was 
not relevant while fixing minimum 
wages after considering the representa- 
tion of the parties.” 


It would appear that there were some 
representations by the workers and also 
by one of the employing concerns that 
the distinction may be done away with. 


12. Having regard to the nature 
of the pleadings,. there has necessarily 
been some hesitation on the part of 
counsel to stick rigorously either to the 
view that these shellers belong to the 
same class or to the view that they be- 
long to different classes. We therefore 
consider it proper to examine the posi- 
tion from both. the points of view and 
see whether there is sufficient ground 
made out by the petitioner to strike 
down the fixation of minimum _ rate 
wages for. the hand shellers and machine 
shellers in cashew-nut industry. 


13. In the first place, it appears 
to us that the idea of a wage or even 
a rate of wage is necessarily a compo- 
site idea. . Although in general terms 
wage is remuneration for work done, 
payment has to be made ‘in considera- 
tion of two circumstances, — (1) the 
nature of the work and (2) either the 
quantum of work jn respect of which 
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wage is fixed or the wage period with . 
reference to which wage is ‘fixed. There--. 


fore, a mere statement that the rate is 
uniform does. not convey the full idea 


of the ultimate result called the wage.- 


Indeed, whereas the object of the sta- 
tute is to see that a worker, gets at 


least a wage which is sufficient not only 


for bare sustenance of life but alsc for 
preservation of efficiency of work, — 
which is described or suggested by the 
expression “Minimum Wages”, — the 
process whereby the result is achieved 
is the fixation of minimum rates by the 
‘appropriate government. Under suk-sec- 
tion (2) of Section 3, the appropriate 
Government may fix:— _ aN 

“(a) a minimum rate of wages for 

e work (hereinafter referred to. as a 
‘minimum time rate’); . : 

(b) a minimum rate of wages for 
-piece work (hereinafter referred to as a 
“Minimum piece rate”); _ 


f (c) a minimum rate of remuneration 
to apply in the case of employees em- 
ployed on piece work for the purpose of 
securing to such employees a minimum 
rate of wages on a time work basis ‘nere- 
inafter referred to as “a guaranteed time 
rate”); Pex 
(d) $$ ee +s ” 


14. Whether the rate is a viece 
rate or a time rate, no clear idea-as to 
whether the remuneration that he earns 
is or may be rightly regarded as mini- 
mum wage could be formed unless his 
earnings for a particular period are cal- 
culated and- compared. with the cost of 
his minimum needs mentioned . above, 
both for sustenance of life as wel as 
for maintaining efficiency of work. Even 
in common parlance, it is stated that 
a person requires so much money for 
sustenance of life and maintenance of 
efficiency for certain period, say a week 
or a month or a year. It is this idea 
that is given effect to in clause (e) of 
sub-section (2) of Section 3 cited above. 
That clause is intended to meet a situa- 
tion where the operation of a mininum 
piece rate fixed by the appropriate 
Government may result in the worker 
earning less than the minimum wage. 


15. It appears to us 
a minimum wage rate on the piece rate 


basis is bound to “examine what the re- 


sult of fixing such a rate would bə by | 


taking into consideration a reasonable 
wage period. In the case of workers 
normally paid by the day, the -average 
wage likely to be earned for a day by 
the minimum piece rate sought to be 
prescribed should be calculated anc the 
question whether the same would r2pre- 
sent the minimum wage in the sense 
mentioned above, clearly. and fully exa- 


jgined. . ' 


‘same’ amount for the day. 


: therfore 7 
quite essential that a Government. f-xing. 


-distinction is retained. 
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16. When a piece rate is fixed, 
one of the inevitable consequences would 
be that every worker will not earn the 
If the dif- 
ference is due to reasons which are 
purely -personal to- the worker, nc grie- 
vance can be made; but if the differ- 
ence is brought about by furnishing one 
with an appreciable advantage over the 
other,.as for example, providing’ onej, 
with a machinery and the other with a 
hand mallet, there may be a possibility 
of injustice being caused and also a pos- 
sibility of one person getting less than 
what the Government regards as the 
minimum wage and another getting 
much more than what the Government 
so regards. It is no doubt true that a 
minimum rate of wages cannot be fix- 
ed with anything like absolute mathe- 
matical precision. But it does not mean 
that no attempt should be made for ar- 
riving at a result which may really be 
reasonable and just-in the circumstances 
and in furtherance of the known objects 
of the statute. - 

17. We shall therefore 
what the result would be. 


18. According to the affidavit on 
behalf of the State Government, the re- 
vised rates result in a hand sheller earn- 
ing a daily wage of Rs. 2.40 and a 
machine sheller` earning a daily wage 
of Rs. 2.80. i 


19. According to the. information 
furnished -by the counsel before us, the 
average quantity shelled by the hand 
shellers per day is between 7 to 9 kilos 
and the average quantity shelled by the 
machine shellers is about 13 kilos. Tf 
the old rates of 9 p. per pound and 8 p. 
per pound .are applied, their respective 
daily earnings would be -Rs. 1-£0 and 
Rs. 2-40: Under the revised rates, their 
respective daily ` earnings woukl be 
Rs. 2-70 and Rs. 3-90. 

20. From these figures, it will 
at once be seen that the original distinc- 
tion between the two categories or sub- 
categories is not obliterated by the fixa- 
tion of a uniform piece rate.- Th2 only 
variation is that the proportion which 
the excess earnings of the machine shel- 
lers bear to the normal earnings of the 
hand shellers stands slightly entanced. 


21. - There is no objection, nor 
ean there-be any, to the - Government 
fixing a rate which brings them a higher 
earning than what they were getting 
formerly. The argument, if any, avail- 
able is only with regard to or with re- 
ference to the difference between the 
two. In that regard, one leg of the argu- 
ment is removed by the fact that the 
The othar leg 
can hardly stand because the difference 
is not,.in our opinion, so appreciable or 
atrocious as to make the fixation itself 
completely illegal or of “such a character 


examine 
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as to result in any flagrant disobedience 
of the object of the Minimum Wages 
Act. 


22. The Writ petition therefore 
fails and is dismissed but without costs. 
Petition ‘dismissed. 





‘AIR 1971 MYSORE 50. (V 58 C 14) 
G. K: GOVINDA BHAT AND B. 
VENKATASWAMI, JJ. 
Devon Tea and Produce Co. 
Petitioner v. Agricultural 
Officer, Respondent. 


Writ Petn. No. 205 of 1967, D- 4-6- 
1970. 


Mysore Agricultural Income Tax Act 
(22 of 1957), Sections 3 and 4 read with 
Section 2 (1) (v) (as amended by. Mysore 
Act No. 25 of 1962) — Act does not suf- 
fer from vice of. extra territorial legisla- 
‘tion, transfer of territories to New State 
of Mysore gives sufficient territorial 
nexus to levy tax on income derived 
from land of former State of Mysore 
even prior to 1-11-1956 — AIR 1959 Ker 
182 (FB), Dissented from. — (Constitu- 
tion of India, Articles 245, 246). 
(Para 13) 
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Rajasekhara Murthy, High Court 
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GOVINDA BHAT, J.: The petitioner 
is a public limited company which owns 
plantations in the area of the former 
State of Mysore. The territories com- 
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‘Income Tax Act, 1955 since 
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prised in the former State of Mysore 
were integrated in the new State of 
Mysore formed on. 1-11-1956 -under the 
States Reorganisation Act, 1956. The 
Mysore Agricultural Income Tax Act, 
1955 was in force in: the territories of 
the former State of Mysore and the 
petitioner was an assessee under the 
said Act. 

2. The Legislature of the new 
State of Mysore enacted the Mysore 
Agricultural Income Tax Act, 1957 (My- 
sore Act No. XXII of 1957) hereinafter 
called the ‘Act? and it came into foree 
on the first day of October, 1957. As 
the preamble of the Act shows, it was 
enacted to consolidate and amend the 
laws providing for the levy of a tax on 


- the agricultural income from lands used 


for growing commercial crops in the 
State of Mysore. The Agricultural In- 
come Tax Acts in force in the different: 
areas integrated in the new State of 
Mysore- were repealed by Section 69 of 


the Act; the repeal however saved 
the previous operation of the re- 
pealed enactments. Section 3 of the 


Act which is the charging section, 
charged agricultural income tax at the 
rates specified in Part I of the Schedule 
to the Act on the total agricultural in- 
come of the previous year of every per- 
son and that charge was levied for each 
financial year commencing from Ist day 
of April 1957. Section 4 of the Act 
provided that the Act shall apply to all 
agricultural income derived from lands 
situated in the State of Mysore by any 
person whether resident in the State or 
not. Section 2 (1) (v) defined ‘State’ to 
mean ‘State of Mysore’. 


3. For the financial year 1957.58 
the petitioner was. assessed to agricul- 
tural income tax on its income derived 
from the lands situated in the area of 
former State of Mysore during the ac- 
counting year ended 31-3-1957 by assess- 
ment order dated: 30-12-1961 made. by 
the Agricultural Income Tax : Officer, 
Bangalore Circle, Bangalore. Under the 
said assessment Order tax was assessed 
at the rates provided under the Mysore 
Agricultural Income Tax Act, 1955. The 
petitioner appealed against the said 
order contending that for the assessment 
year 1957-58 it was not liable to be 
assessed under the Mysore Agricultural 
- the same 
had been repealed by Section 69 of the 
Act and that the assessment ought to 
have been made under the 1957 Act. 
The authorities under the Act having 
rejected that contention, the Commis- 
sioner of Agricultural Income Tax at the 
instance of the petitioner made a refer- 
ence to this Court by its order in A. I. 
T..R .C. No. ‘5 of 1966. This Court by 
its order dated 7-10-1966 answered the 
said reference stating that the agricul- 
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tural income of the petitioner for the 
period ended 31-3-1957 is taxable urder 
the provisions of the Mysore Agricul- 
tural Income Tax Act, 1957 and not 
under the provisions of Mysore Agricul- 
tural Income Tax Act, 1955. 

4. After the said decision, the 
respondent took steps to make an assess- 
ment on the petitioner for the assess- 
ment year 1957-58 under the Act and 
for that purpose- issued a notice dated 
18-1-1967. On 21-1-1967 the petitioner 
filed the above writ petition praying for 
a writ of prohibition or a direction ir the 


nature of a writ of prohibition proh_bit-. 


ing the respondent from completing the 
assessment proceedings in the petitioner's 
ease for the assessment year 1957-58 
pursuant to the notice dated 18-1-1967. 

5. In the affidavit filed in supoort 
of the writ petition, the petitioner zais- 
ed two grounds, viz., (1) that the pro- 
ceedings of the respondent are barred 
by limitation under the Act and (2) that 
the income derived from lands prio> to 
31-10-1956 was income derived outside 
the new State of Mysore and that the 
income derived subsequent to 31-10-1956 
being the income of the part of the pre- 
vious year, the same is not liable to be 
taxed as held by this Court in Bheirao 
Rao Maloji Rao Ghorpade v. Agricultural 
Income Tax Officer, (1962) 46 ITR 568 
(Mys). The said decision however was 
set aside by the Supreme Court by its 
judgment dated 3-5-1967 in State of 
Mysore v. Bhairao Rao Maloji Rao Ghor- 
pade, Civil Appeals Nos: 1176 to 1178 and 
1180 of 1965 (Mys). The Supreme Court 
after setting aside the judgment remand- 
ed the case for disposal in the light of 
its judgment. 

6. During the-pendency of the 
above mentioned appeals before the 
Supreme Court, the Mysore Legislature 
amended the definition of the ‘State or 
‘State of Mysore’ occurring in S. 2(_)(v) 
of the Act by Mysore Act No. XXV of 
1962. Section 2 of the Amending Act 
reads as follows:— 

“2. In sub-section (1) of Section 2 
of the Mysore Agricultural Income Tax 
Act, 1957 (Mysore Act 22 of 1957) (rere- 
inafter referred to as the Principal Act) 
for Clause (v), the following clause shall 
be and shall always be deemed to Have 
been substituted, namely:— 

(v) ‘State’ or ‘State of Mysore’ m2ans 
the State of Mysore comprising the terri- 
tories specified in Clauses (a), (b), (c), 
(d) and (e) of sub-section (1) of Sec. 7 
of the States Reorganisation Act, 1956 
(Central Act No. 37 of 1956).” 

The Supreme Court was of the opinion 
that the effect of the said amendment 
is that agricultural income derived from 
lands situated in the territories specified 
in Clauses (a) to (e) of sub-section (2) of 
Section 7 of the States Reorganisetion 
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Act is sought to be made liable to tax 
under the Act even for the period prior 
to 1-11-1956. This Court in Bhairao Rao 
Malojirao Ghorpade’s case, (1962) 46 ITR 
568 (Mys) relying on the definition of 
the words ‘State’ or ‘State of Mysore’ 
came to the conclusion that the assessee 
was not liable to tax in respect of the 
agricultural income derived from lands 
situated in the new State. of Mysore for 
the reason that during the part of the 
previous year the lands were situated 
in the State of Bombay. The said argu- 
ment, according to the Supreme Court 
does not survive now, because by the 
amended definition of the words ‘State’ 
or ‘State of Mysore’, all the lands in the 
territories specified in sub-section (1) of 
Section 7 of the States Reorganisation 
Act are expressly covered. Tha learned 
Counsel for the assessees before the 
Supreme Court relying on the decision 
in Ananthanarayana Iyer v. Agricultural 
Income-tax & Sales Tax Officer, (ATR 1959 
Ker 182 (FB)) urged that Mysore Act 
No. 25 of 1962 amending the definition 
of the words ‘State’ or ‘State of Mysore’ 
is ultra- vires of the Constitution in so 
far as it has extra territorial eifect. The 
Supreme Court remanded the case since 
the new question raised had not been 
considered by this Court. 

7. Since the grounds raised in 
the first instance are no longer tenable 
in view of the decision of the Supreme 
Court, the petitioner with the leave of 
the Court raised two additional grounds; 
firstly, that the Amending Act No. 25 
of 1962 read with Sections 3 and 4 of 
the Act in so far as it seeks to tax agri- 
cultural income derived from lands situa- 
ted in the former State of Mysore be- 
fore 1-11-1956 is unconstitutional and 
secondly, that the Mysore Agricultural 
Income Tax Act, 1955 having been re- 
pealed only with effect from 1-10-1957, 
the period upto that date is governed 
by that Act and Section 3 of the said 
Act which seeks to charge to tax the 
agricultural income for the same period 
is repugnant to Section 69 of the Act 
and therefore unenforceable. At the 
hearing Sri K. Srinivasan, the learned 
counsel for the petitioner restricted his 
arguments to the new grounds he has 
raised. 

8. Before dealing with the con- 
stitutional issue we will dispose of the 
second ground urged by the learned 
counsel for the petitioner. 

9. In Bombay Burmah Trading 
Corpn. Ltd. v. Commr. of Agricultural 
Income Tax, W. P. No. 432 of 1961 (Mys) 
on the file of this Court decided on 30- 
7-1962 a Bench of this Court (Hegde and 
Khan, JJ.) held that for the assessment 
year 1957-58 the assessee in respect of 
agricultural income derived from. lands 
in Coorg is liable to be assessed under 
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the Coorg Agricultural Income-tax Act of 
1951. In Keshavamurthy Chetty v. The 
Agricultural Income Tax Officer, Chick- 
magalur, (Writ .Petn: No. 1416 of 1960 
(Mys) on the file of this Court) another 
Bench of this Court (Hegde and Iqbal 
Hussain, JJ.) held that the agricultural 
income .of the assessee derived from 
lands in the area of the former State’ of 
Mysore during the previous year 1957-58 
is liable to be taxed under the Mysore 
Agricultural Income Tax Act. 1955 and 
not under the Act. In Mallikarjunappa’ 
v. Agricultural Income Tax Officer, 
Chickmagalur, (1964) 52 ITR 778 (Mys) 
the Bench consisting of Hegde and 
Khan, JJ. without reference to the ear- 
lier decisions mentioned above took a 
contrary view holding that for the assess- 
ment year 1957-58 the assessée is liable 
to be taxed under the Act. In Devon 
Tea and Produce Co. Ltd. v. The State 
of Mysore, (A. I. T. R. C. No. 5 of 1966 
(Mys) on the file of this court) a Bench 
consisting of Hegde and Bhimiah, JJ. 
held that for the assessment. year 1957- 
58, the income of the petitioner is not 
liable to be assessed under the 1955 Act 
but under the Act. We are inclined to 
agree with the earlier decisions and in 
the ordinary course would have been dis- 
posed to refer the question to a larger 
Bench but in the special ‘circumstances 


of the case, it is not necessary to do so. ` 


When the petitioner. was assessed under 
the 1955 Act for the assessment year 
1957-58 by order dated 30-12-1961, it 
took the stand that the Company is lia- 
ble to be assessed not under the 1955 
Act but under the 1957 Act. The rea- 
son for that stand of the petitioner is 
quite obvious. Before the date of the 
assessment, the Court in Bhairao Maloji 
Rao Ghorpade’s (1962) 46 ITR 568 (Mys) 
ease decided on 6-9-1961 had held that 
for the assessment year 1957-58 no assess- 
ment is possible under the Act and the 
petitioner wanted to take advantage of 
that decision. In A. I. T. R. C. No. 5 
of 1966 (Mys) this Court accepted the 
contention of the petitioner that it is 
liable to be-taxed under the 1957 Act. 
The petitioner cannot take inconsistent 
positions at dfferent stages of the assess- 
ment for the same year. In view of the 
specific answer given by this Court in 
A. I. T. R. C. No. 5 of 1966 (Mys) it is 
not open to the petitioner to contend 


that its income derived during the rele-' 


vant previous year is liable to be assess- 
ed under the 1955 Act and that Sec. 3 
of the Act being repugnant to Sec. 69, 
is unenforceable. 


10. We will now deal with the 
main question relating to the constitu- 
‘tional validity of the Act. The argu- 
ment of Sri K. Srinivasan was that Sec- 
tions 3 and 4 of the Act read with Sec. 
tion 2 (1) (v) as amended by Mysore 
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Act No. 25 of 1962 in so far as they 
seek to bring or charge to tax the agri- 
cultural income derived before 1-11-1956 
from lands situated in the territories of 
the former State of Mysore are uncon- 
stitutional. In support of-the said. con- 
t ] counsel relied on 
the decision in Ananthanarayana Iyer’s 
case, (AIR 1959 Ker 182 (FB). .A new 
State to be known as the ‘State of Kerala’ 
comprising the territories specified in 
Clauses (a) and (b) of sub-section (1) of 
Section 5 of: the States Reorganisation 
Act was formed with effect from 1-i1- 
1956. The District of Malabar was sepa- 
rated from the Madras State and inte- 
grated in the New State of Kerala. Be- 
fore 1-11-1956, in the District of Malabar 
the Madras Plantation and Agricultural 
Income Tax Act, 1955 was in force. In | 
Travancore and Cochin State which. was 
integrated with the new State of Kerala, 
the Travancore Cochin Agricultural In- 
come Tax Act 1950 was in force. The 
legislature of -the State of Kerala amend- 
ed the Travancore Cochin Agricultural 
Income Tax Act 1950 by Kerala Act 
No. 8 of 1957 by which the principal 
Act was extended to the whole State of 
Kerala. When assessment was made 
under the ‘Travancore Cochin Agricul- 
tural Income Tax Act, 1950 as amended: 
by Kerala Act No. 8 of 1957 for the 
assessment year 1957-58 on the income 
derived from lands situated in Malabar 
District during .the relevant previous 
year, the assessees challenged the said 
assessments before the Kerala High Court 
on the ground that the Kerala Legisla- 
ture was not competent to tax the in- 
come derived before 1-11-1956 from land 
situated in the District of Malabar when 
it was in Madras State. The. Full Bench 
of the Kerala High Court upheld the 
contention of the petitioners and quash- 
ed the assessments on the ground that 
the State’s power of taxation can have 
no extra territorial operation, that the 
lands of the assessees. situated in the dis- 
trict of Malabar were in Madras State 
before 1-11-1956 ‘and that the ‘Kerala 


‘State had no jurisdiction to levy tax 


from lands in the State of Madras. 


11. The law of a State can ope- 
rate only on its own territory and can- 
not have extra territorial operation. 


- Article 245 of the Constitution of India 


states that the Legislature of a State 
may make laws for the whole or any 
part of the State. With respect to the 
matters on which the State.is competent 
to legislate under -‘Article 246 of the 
Constitution read with Schedule VII, its 
legislative power is supreme; it can leg- 
islate prospectively as well as retrospec- 
tively. The subject ‘Tax on agricultural 


income’ is found in entry No. 46 of List 


II of the Seventh Schedule of the Consti- 
tution of India and therefore the State 
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has got exclusive power - of legislation 
on that subject. As stated in sub-sec- 
tion (2) of Section 1 of the Act, the Act 
extends to the whole State of Mysore. 
The expression Stateof Mysore has been 
defined in Section 2 (1) (v) to mean the 


State comprising the territories specified - 
in clauses (a) to (e) of sub-section (1).of- 


reas 7 of the States ; Seorganldakton 
ct. : 


12. Prima facie, ioc Act has no 
extra territorial operation since it ex- 
tends only to the State of Mysore. But 
it was argued that since the Act seeks 
to tax the income derived from lands 
prior to 1-11-1956, the Act has extra 
‘territorial effect. . 


` 13. A State may ‘tax those tax- 
able subjects only that are within its 
territorial boundaries. The principles 


that determine what taxable subjects are 
within its boundaries vary with the -ype 
of tax involved. In the case of income 
tax, the subject of taxation is saic to 
be within the jurisdiction of the State 
if the source from which the taxable in- 
come is derived is situate in the State 
or the person whose income is taxed is 
resident there. It is not sufficient if the 
person whose income is taxed is resident 
in the State in the taxing year but he 
must be resident in the State in 
the year in which the income is de- 
rived vide Rottschaefer on Constitutional 
Law 1939 Edition pages 638, 657-660 and 
Trinidad Lake Asphalt Operating. Co. v. 
Commr. of Income Tax for Trinidad 
and. Tobago, 1945 AC 1. 
above principles; we have to see whe- 
ther there is territorial nexus between 
the State levying the tax and the sub- 
ject of charge. The Act has chosen the 
nexus of the source from which income 
is derived. Section 4 says that the Act 
shall apply to all -agricultural income 
derived from lands situate in the State 
of Mysore by any person whether resi- 
‘dent in the State or not. Part of the 
income during the relevant accounting 
period was derived from lands of the 
petitioner when the said lands were 
situated in the former State of Mysore. 
The former State of Mysore had full 
legislative competence to levy -agricul- 
tural income tax on the income derived 
from lands situated in its territory. Simi- 
larly, the States of Bombay, 
Hyderabad and Coorg were- competent 
. to levy tax on agricultural income deri- 
ved from the lands ‘in their respeztive 
territories before 1-11-1956. We hav2 al- 
ready referred to the existing Agricul- 
tural Income Tax Acts in the integrat- 
ing areas of the new State of Mysore. 
The existing laws in force on 1-11-1956 
continued to operate in their respective 
areas even after 1-11-1956 by virtre of 
Section 119 of the States Reorganisation 
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Act. The legislature’ of the New State ` 


‘of Mysore was. competent to amend the 


Mysore Agricultural Income Tax Act, 
1955. It could have also enacted an Act 
levying tax on the agricultural income 
derived from lands in the Bombay area 
where -there was no Agricultural Income 
Tax Act in force on 1-11-1956. I; was 
also open to the Legislature of the New 
State to consolidate and amend the laws 
providing for the levy of tax on agri- 
cultural income for the entire new State. 


The new ‘State of Mysore being 
the ‘Successor State’ its powers in 
relation _ to the _ territories inte- 


grated in the new State. are co-extensive 
with the powers of the former States of 
Mysore, Coorg, Hyderabad, Bombay and 
Madras. Whatever tax the former State 
of Mysore could -have levied in relation 
to its territory could be levied by the 
new State of:-Mysore by retrospective or 
retroactive legislation. When the 
territory of a State is transferred zo an- 
other. State or a State is merged in an- 
other State, the successor. State has all 
the powers of the predecessor State in 
relation to the transferred or merged 
territories. It is significant to note that 
the Act by levying charge on the income 
derived from the lands before 1-11-1956, 
the New State of Mysore is not en- 
croaching on the power of taxation of 
any other State or States. If the con- 
tention of the -petitioner is accepted, it 
would follow that in respect cf the - 
assessment year 1957-58 the new State 
of Mysore and other new States formed 


-under the States Reorganisation Act can- 


not exercise the legislative power to 
levy tax on agricultural income confer- 
red by the Constitution. The transfer 
of the territories to the New State of 
Mysore gives sufficient territorial con- 
nection, in our view, to levy tax on the 
income derived from the said land 
even prior to 1-11-1956. Therefore the 
Act does not suffer from the v-ce of 
extra territorial legislation. We respect- 
fully dissent from the view taken by 
the Full Bench of the Kerala High Court. 


14. For the above reasons, the 
writ petition fails and is dismissed but 
in the circumstances no costs. 

: Petition dismissed. 
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(A) States. Reorganisation Act (1956), 
Section 115 — Inter-State seniority list 


— Only regular service can be taken 
into account. 
An irregular appointment (made 


without compliance with the relevant 
` recruitment rules) will not secure the 
rights attached to'a regular appointment. 
Seniority is an attribute of only regular 
service and it fetches the right of consi- 
deration for promotion where seniority- 
cum-merit applies. As such, for an inter- 
State seniority list only regular service 
including temporary ones has to be con- 
sidered. W. P. No. 1833 of 1966, D/- 
11-12-1968 (Mys), Followed. 

; -(Paras 15 and 16) 


(B) States Reorganisation Act (1956), 
Section 115 — Power of integration of 
services and determination of seniority 
— Executive powers of:State under 
Art. 162 of Constitution cannot be used 
to interfere with it. 


` The Central Government under 
Section 115 (5) does not confer any ‘new 
rights but only determines the rights 
existing as on the midnight of 31-10- 
1956/1-11-1956. The successor State while 
determining under Article 162 the senio- 
rity of its employees left’ undecided by 


the parent State also can act only simi- ` 


larly. However if under that Article 
it regularises service with retrospective 
effect from a date anterior to 1-11-1956 
it confers for the first time the right of 
seniority which pertains only to regular 
service and thereby enables ‘that candi- 
date to occupy a place in the inter-State 
seniority list which he could not have 
had" but for the regularisation. . This 
amounts to interference with the Cen- 
tral Governments exclusive power 
under Section 115 and is hence not per- 
missible.. (1964) 2 Mys LJ 150 and AIR 
1967 SC 1071 and (1967) 2 Mys LJ 40 
and AIR 1969 Mys 186 and AIR 1961 
Mys 210 and W. P. No. 1869 of 1968, 
D .21-3-1969 (Mys), folowing W. P 


No. 1932 of 1966, D/- 15-1-1969 (Mys), 


Followed; AIR 1968 SC: 850, Explained; 
W. P. No. 1412 of 1961, D/- 27-9-1966 
(Mys), Referred. (Paras 21, 22) 

23 and 24) 


(C) States Reorganisation Act (1956) 
Sections 116 and 115 (2) — Section 116 


which is complementary to Sec. 115 (2) 


merely substitutes the successor State as 
the appointing authority in the place of 
the parent State. 

(Para 26) 


Cases Referred: Chronological Paras 


(1969) AIR 1969 Mys 186 (V 56) = 
1968-2 Mys LJ 491, Venkataiah 
v. State of Mysore 11 
(1969) Writ Petn. No. 1932 of 1966, 
D/- 15-1-1969 (Mys), ‘Srinivasiah 


v. State of Mysore 12, 14 
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(1969) Writ Petn. ak 1869 of 1968, 

D/- 21-3-1969 (Mys) 12 
(1968) AIR 1968 SC 850 (V 55) = 

(1968) 2 SCR 186, Union of India 

v. P. K- Roy 20 
(1968) Writ Petn. No. 1833 of 1966, 

D/- 11-12-1968 (Mys), B. A. Xavier 

v. Union of India 
(1968) Writ Petn. No. 2243 of 1966, 

D/- 27-9-1968 (Mys), -Venkata- 
_swamy Vv. State of Mysore 5 
(1968) Writ Petns. Nos. 2619, 2621, 

2648, 2649 and 2658 of 1965, D/- 

11-1-1968 (Mys) 3 
(1967) AIR 1967 SC 1071 (V 54) = 

(1967) 1 SCR 128, State of Mysore 

v. Narayanappa 8, 12 


(1967) 1967-2 Mys LJ 40 = 1969- 
2 Lab LJ 329, Pillappa v. State 
of. Mysore AI 
(1966) Writ Petn. No. 1412 of 1961, 
D/- 27-9-1966 (Mys), Sayad Rashid 
Ahmad v. Sayad Zainuddin - 
Moulve v. State of Mysore: . 19 


(1964) 1964-2 Mys LJ 150, Chan- 
drappa v. State of Mysore 

(1961) AIR 1961 Mys 210 (V 48) = 
ILR (1961) Mys 401, Jaleel v. 
State of Mysore 20 


H. B. Datar, for Petitioner; H. K. 
Vasudeva Reddy; Govt. Pleader (for 
No.. 1); B. S. Keshava Iyengar, Central 
pias Pleader (for No. 2), for- Respon- 
ents. 


ORDER :— The question that arises 
for. consideration in this writ petition is 
the manner in which the Government 
servants described as ‘local candidates’ 
(the meaning of which we shall explain 
later) should be placed in the Inter- 
State Seniority List prepared under Sec- 
tion 115. of ne States Reorganisation 
Act. ; 


2. The facts of this case, as to 
which there is no dispute, are briefly 
the following: 


3. The petitioner was appointed 
temporarily as a First Division Clerk in 
the erstwhile State of Mysore on Ist 
October, 1956. He continued to hold 
that position when the reorganisation of 
States under the above Act was brought 
about on lst November, 1956. The peti- 
tioner was then working in the Mysore 
Government Insurance Department. In 
the Provisional Inter-State Seniority 
List of non-gazetted Government servants 
working in the said Department publish- 
ed on 5th June, 1964, as well as in the 
Final List published on 5th December, 
1964, the petitioner and other similarly 
situated were included in the category 
of First Division Clerks. Thereafter .a 


-fresh Final List was published on Tth 


December, 1965 in substitution of the 
previous one. In that List, the petitioner 
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and others similarly situated were shown 
in a separate category called ‘local 
candidates’. Thereupon certain persons 
of that category aggrieved by that sepa- 
rate classification filed Writ Petns. Nos. 
2619, 2621, 2648, 2649 and 2658 of 1965 
(Mys) before this Court challenging the 
said Final List. 

By a common order made in those 
Writ Petitions on 11th January, 1968, 
this Court quashed the List in so far as 
it related to the petitioners therein and 
directed the Union ‘Government to re- 
determine their positions in the said 
List, after giving an opportunity to per- 
sons affected to make representations, 
within two months from the date of re- 
ceipt of such representations. The pre- 
sent petitioner was one of the persons 
who took the opportunity to make fresh 
representations. After considering the 
various. representations, the Central Gov- 
ernment published a fresh Final Lis: on 
10th October 1968. In the said List, the 
four petitioners in the earlier Writ Peti- 
tions 2619 of 1965, ete. were shown in 
one group under the heading ‘local cendi- 


dates’, and other persons including the _ 


present petitioner in another group, also 
under the heading ‘Local candidates. 

4. It is this separate placement 
of the petitioner along with other simi- 
larly situated in a separate category 
called ‘local candidates’ that is challeng- 
ed as illegal in this Writ Petition. As 
the question had once been brought be- 
fore this Court in Writ Petition 2619 of 
1965 and connected cases, and the pre- 
sent impugned List was published after 
giving an opportunity to the petitioner 
and others similarly situated no ques- 
tion now remains of the Central Gov- 
ernment being once again asked tc re- 
consider the position on merits. The exa- 
mination of the- question on merits has 
now to be done by this Court and we 
proceed to do so. 

5. The term ‘local candidate’ was 
for the first time defined by an amend- 
ment which came into force on Ist april 
1958 to the Mysore Civil Services Rules, 
1957 (19582). The definition is found 
in clause (27-A) of Rule 8 of the Mysore 
Civil Services Rules and reads:— 

“Local candidate — A “Local Candi- 
date” in service means a tempcrary 
Government servant not appointed regu- 
larly as per rules of recruitment to that 
service.” 

Although this definition was not avail- 
able prior to Ist April, 1958 there is no 
doubt that in the impugned List and all 
papers and material connected therewith, 
the term has been used in the sense in 
which it is defined in Rule 8 (27-A) of 
the Mysore Civil Services Rules, 1957; 
that is to say, a person appointed tem- 
porarily to Government Service but not 
so appointed regularly as per rules. In 
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the relevant portion of the proceedings 
of the Advisory Committee functioning 
under Section 115 of the States R2orga- 
nisation Act, it is found stated:— 


“The Inter-State Seniority List 
should be on the basis of the fazts as 
existed on 3lst October, 1956. HH has 
been agreed on all hands that as on 31st 
October, 1956 the officers whose names 
were shown in the list as local candi- 
dates were in fact only local candidates.” 

Whatever else is or is not capable 
of being read into this, one thing that is 
perfectly clear is that it is a matter of 
admission that the petitioner, though ap- 
pointed to the post of First Division 
Clerk in the Mysore Government Insu- 
rance Department, was not a person 
regularly appointed to that post accord- 
ing to rules of recruitment relating 
thereto. At one time it was stated in 
the course of the argument that there 
were no particular or special rules of 
recruitment applicable to the post in the 
erstwhile State of Mysore. Buz that 
contention could not be persisted in nor 
be relied upon in view of the fact that 
it is now no longer capable of being 
disputed that in the erstwhile State of 
Mysore there were in force, at the time 
the integration of the State was brought 


‘about, some rules notified by the Gov- 


ernment by means of an order bearing 
No. 6-105-CRB.1-34-a dated 3rd July, 
1934. That these rules were then pre- 
valent is clear from the fact thaz they 
were cited and relied upon by this Court 
for determining certain disputes regard- 
ing confirmation in Writ Petn. Nc. 2243 
of 1966 (Mys), Venkataswamy v. State 
of Mysore and connected cases disposed 
of by a common order on 27th Septem- 
ber, 1968. 


For our present purpose, the sub- 
stance of those rules is that there was 
functioning in the erstwhile State of 
Mysore a body .called the Central Re- 
cruitment Board (occupying the position 
similar to the one’ occupied ty the 
Public Service Commission today) and 
that the mode of making appoin-ments 
to posts required to be filled by direct 
recruitment was by the appropriate ap- 
pointing authority making appointments 
out of a list of persons selected and ar- 
ranged in order of merit by th2 said 
Central Recruitment Board. It is not 
the case of the petitioner that he was a 
person so selected by the Central Re- 
cruitment Board and that his appoint- 
ment was made in accordance with the 
rules of 1934. 


6. The result, therefore, is that 
the petitioner was a person appointed 
to a post temporarily but not regularly 
appointed thereto in accordance with 
the rules of recruitment applicable there- 
to at the relevant period. Therefore, by 
calling him a local candidate, no vio- 
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lence is involved either to language or 
to law. l 

T. Before considering the princi- 
pal arguments on behalf of the peti- 
tioner, we must first deal with another 
well-known, concept in service matters, 
viz., what is called regularisation. That 
is a process whereby a person not regu- 
larly appointed by following the rele- 
vant recruitment rules is invested with 
the status of a person .so regularly ap- 
pointed or recruited. In this regard, 
there are two processes, — one is regu- 
larisation by the Government in exer- 
cise of its executive power and the other 
is by a person originally irregularly ap- 
pointed securing the right of appoint- 
ment by getting selected by the Public 

` Service Commission. 

8. In regard to the first matter, 
there has been in this State what is 
popularly called the regularisation G. O., 
— a Government Order bearing No. 
GAD 46 SRR 59 dated 22nd September, 
1961. It was preceded by another; but 

‘the one of 1961, slightly amended -or 
modified, is the order in regard to which 
there has been judicial interpretation. 
Two cases dealing with the’ same are 
(1) Chandrappa v. State of Mysore de- 
cided by a Bench of. this Court and re- 
ported in (1964) 2 Mys LJ 150 and (2) 
State of Mysore v. Narayanappa decided 
by the Supreme Court and reported in 
AIR 1967 SC 1071. The material por- 
tion of the said order runs as follows:— 
“9g +* +g ++ 


(i) All appointments to : Class TIT 
Direct Recruitment Posts made by the 
local appointing authorities, both in the 
old Mysore area (including Bellary Dis- 
trict) and in the other integrating areas 
up to 3ist December, 1959 (inclusive) 
may be regularised subject to- the condi- 
tion that the candidates were within the 
prescribed age -limits and had the re- 
quisite qualifications at the time of their 
initial appointments; 

(ii) The services of local candidates 
shall be regularised with effect from 
the date of their appointment, from 


which their service is continuous provid- - 


ed they were in service on Ist January, 
1960 and continue to be in service: at 
the time their services are regularised. 

(iii) The local -service will count for 
purposes of leave,. pension. and: incre- 
ments ....- but not for purposes of senio- 


rity; only the service from the date of - 


regularisation of their appointments in 
the particular department will count 
for seniority; ‘ l 

’ (iv) Breaks in service will not be 
condoned even if such breaks are only 
for short periods.” . 

In Chandrappa’s case, (1964) 2 Mys 
LJ 150 this Court pointed out that 
Clause (ii) of ‘the second paragraph is 
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controlled by clause (iii) thereof and that 
the two should be read together for as- 
certainihg the exact right acquired by 
regularisation made under that order. 
The effect is that whereas a person . 
whose services are regularised is enti- 
tled to his local or irregular service 
counted for purposes of leave, pension 
and increments, the only service which 
he could count for the purpose of senio- 
rity is the service from the date of re- 
gularisation and not the previous local 


- or irregular service. 


9. The direct question considered 
and decided in the case decided by the 
Supreme. Court was the meaning of 
‘continuous service’ and the effect of 
breaks in it. But the Court examined 
the general effect and the principles 
underlying the entire order and express- 
ed itself on that matter as follows:— -> 

“Therefore, the proper interpreta- 
tion would be that in order that the 
regularisation order may apply to a parti- 
cular case the local candidate must be 
initially appointed prior to December 31, 
1959 he must be in service on January 
I, 1960 and continue to be in service 
without break till the date of the said 
order. If his service is regularised, his 
service from the date of such regulari- 
sation would be counted for seniority as 
against others who were recruited pro- 
perly under the Rules of Recruitment. 
Under sub-clause (iii), however, if the 
service is continuous from January 1, 1960 
to September 22, 1961, such service is to 
be taken into. account for purposes of 
leave, pension and increments but not 
for purposes of seniority. The construc- 
tion which we are inclined to adopt thus 
harmonises all the provisions of the 
Order and besides results in fairness to 
all the local candidates appointed by 
direct recruitment whether regularly or 
otherwise.” i f 

10. The effect of the said order 
or the general purpose of it was later 
given: legislative sanction by ` introduc- 
ing a new Rule numbered 1-A in the 
Mysore Government Servants Seniority 
Rules 1957. The said Rule reads:— 

- “L-A. Nothing in these rules shall 
be applicable to any person appointed 
as, a local candidate so long as he is 
treated as such: 


Provided that where his appoint- 
ment is treated as regularised from any 
date, his seniority in service shall be 
determined in accordance with these 
rules as if he had been appointed regu- . 
larly as per the rules of recruitment to 
the post. held by him on that day. 

Explanation. — In this rule “Local 
candidate” shall have the same meaning 
as in the Mysore Civil Services Rules, 
1958.” 

11. There are two cases of this 
Court dealing with the said rule. In 
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the case of Pillappa v. State of Mysore, 
(1967) 2 Mys LJ 40, it-was held that the 
proviso to the rule does not predude 
the Government from making an crder 
directing local services to be countec for 
purposes of leave, pension, increm=nts, 
and that it regulates the seniority only 
with reference to the date of regularisa- 
tion which the Government is fre2 to 
select. In the case of Venkataiah v. State 
of Mysore, (1968) 2 Mys LJ 491 = AIR 
1969 Mys 186), it was pointed out that 
the Government had the competence to 
regularise the services of local candi- 
dates but that regularisation by itself 
does not amount to confirmation or con- 
fer permanency in the appointment. 
12. We must now refer to two 
unreported decisions of this Court. The 
first was rendered on 15-1-1969 in Writ 
Petn. No. 1932 of 1966 `- (Mys), (Sri- 
nivasiah v. State of Mysore). The peti- 
tioner as well as respondents 3 to 9 in 
that petition had originally entered 
Government Service as local candiéates. 
The petitionér’s service became rezula- 
rised by selection through the Public 
Service Commission with effect from .1st 
January, 1956 and the services of the 
said respondents with effect from 6th 
July, 1956. Those dates were taker. for 
indicating their relative seniority in the 
Provisional Inter-State Seniority List 


published in 1967 relating to their depart-° 


ment. The contention of the petitzoner 
that he was senior and that the service 
for purposes, of seniority. should be 
counted from the date of regularisation 
was accepted. The Court observed:— 

“The contention thus formulatel on 
behalf of the petitioner finds support 
from. the principles stated by the 
Supreme Court in AIR 1967 SC 1071. The 
principle .stated therein is that a local 
candidate becomes regular Government 


servant only from the date on which his - 


services are regularised because his ap- 
pointment or service till then was irre- 
gular, and that the taking into account 
of such irregular service for the purpose 
of seniority would result in injustice to 


persons regularly appointed . before the . 


date of his regularisation. The Supreme 
Court points out that such a result cught 
not to be permitted.” 

The decision. was followed and applied 
in another Writ Petn. No. 1869 of 1968 
disposed of on 21-3-1969 - (Mys). 

13. So far as these principles are 
concerned, we do not think it is any 
longer possible to contend either that 
they are not in accordance with law or 
that they cannot be applied to persons 
in the position of local candidates. be- 
cause they are now settled by the. deci- 
sions not only of the Benches of this 
Court but also of the Supreme Court. 

14. But the argument strongly 
pressed is that all those cases dealt with 
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the position obtaining subsequent zo the 
Teorganisation of States and that even 
the definition of ‘local candidate’ was 


not available at the time of reorganisa- - 


tion or at any time prior thereto. This 
argument, in our opinion, if examined 
in the light of the principles, kas no 
force whatever. Although the rinci- 
ples in. those cases were settled in rela- 
tion to or in connection with rules and 
orders made .after the reorganisation of 
States it is impossible to contend that 
they cannot properly apply or should 
not be applied to persons who have been 
irregularly appointed, that is to say, 
appointed without complying with the 
rules of recruitment applicable zo the 
post in question. As pointed out in 
Writ Petn. No. 1932 of 1966 (Mys), the. 
essential principle is that until the 
service is regularised either by an order 
made by the Government in exercise of 
its executive power or by the person ir- 
regularly appointed subsequently getting 
selected by the Public’ Service Com- 
mission and securing the ight of 
appointment pursuant to such selection, 
is service is irregular service. 


Indeed, appointment itself is purely 
temporary and confers no right upon 
him except such as may be expressly 
stated in the order of appointment. Very 
often, if not invariably, the order of ap- 
pointment itself contains a claus2 that 
the appointment is purely temporary 
and is liable to be terminated at any - 
time either without notice or with notice 
of certain specified length. In- zertain 
other cases it is also expressly stated 
that the appointment under the Order 
is made temporarily, liable to be termi- 
nated without notice, pending selection 
to the post in question by the Public 
Service Commission. 


15. It follows, therefore, that 
person so irregularly appointed ‘acquires 
no right as such as would accrue to a 
regularly appointed Government ser-| 
vant. One of the attributes of regular 
service is what is called the seniority. 
Seniority in simple English means a 
longer life than of another thing or per- 
son taken for comparison. In the case 
of Government servants, it means ‘the 
length of service’. If the service of one 
person is longer than that of another, 
the first named person is called senior 
to the other. The value of the rght of 
seniority is the- right to consideration 
for promotion to a higher post in case 
where promotion is made on seniority- 
cum-merit basis. In such cases, it is un- 
doubted that seniority taken info ac- 
count is the seniority in the grade im- 
mediately below the promotional post or 
in the grade which is described as the 
grade from which promotions are to be 
made. It proceeds upon the basis that 


58 Mys. [Prs. 15-20] 


the comparison for purposes of seniority 
is between equals or those that are in 
the same. grade or equated grades. It is 
incongruous to say or even to conceive 
that seniority is a concept involving 
comparison between the length of ser- 
vice in one grade and the length of ser- 
vice in another grade. If so, it becomes 
perfectly clear that it is impossible. to 
compare regular service with irregular 
service for determining seniority between 
the regularly appointed Government ser- 
vants and irregularly appointed Govern- 
ment servants. The very concept of 
seniority makes it impossible to postu- 
late such a comparison. 


16. While preparing the Inter- 
State Seniority List, it is well known 
that the first stage“is the equation of 
posts and the second stage is the deter- 
mination of seniority in equated posts. 
When the relative seniority of person in 
equated posts is determined, what is 
taken into account is the length of ser- 
vice. If the service for purposes of senio- 
rity could only be regular service as al- 
eady pointed- out, then, the length of 
service taken for determining relative 
seniority in equated posts for purposes 
of Inter-State Seniority List could only 
-mean the length of regular service. Fur- 
ther, if, as already pointed out, irregular 
service cannot be equated with regular 
service, equation of such dissimilar posts 
for purposes of determining Inter-State 
Seniority is also impossible. 


17. It is no doubt true that the 
principles agreed upon for purposes of 
determining Inter-State Seniority require 
the taking into account of the “length 
of continuous service, whether tempo- 
rary or permanent, in a particular grade 
excluding periods for which an appoint- 
ment is held in a purely stop-gap or for- 
tuitous arrangement”. But the tempo- 
rary service in the said statement of 
principle does not mean irregular ser- 
vice but service of a person regularly 
appointed for a stated period or tempo- 
rarily until the happening of a stated 
event. 
it can only mean regular service though 
temporary. Reliance was however, pla- 
ced on another unreported decision of 
this Court D/- 11-12-1968 in Writ Petn. 
No. 1833 of 1966 (Mys) B. A. Xavier v. 
Union of India. 


In that case the temporary service 
of a promotee, promoted under ‘Rule 39 
of the Madras State Subordinate Ser- 
vices Rules, of a sufficient length of time 
was held to be service which should be 
taken into account for purposes of Inter- 
State Seniority List, because the length 
of service in the promotional post of the 
petitioner therein was upon facts held 
to be neither a purely stop-gap nor a 
fortuitous arrangement. It will be 
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noticed that the petitioner was a regu- 
larly appointed Government servant in 
the lower grade and had been promoted 
temporarily under Rule 39 of the Madras 
State Rules. His service though tempo- 
rary was regular. The said case there- 
fore does not assist the petitioner in this 
case to any extent. : 

18. The next contention is that 
although integration of services and 
determination of relative seniority in 
the integrated services is the exclusive 
power of the Central Government under 
Section 115 of the States Reorganisation 
Act, the. State Government alone has the 
power of determining inter se seniority of 
Government servants within the State 
and that therefore, if the State Govern- 
ment makes such a determination of 
seniority, the same should necessarily 
get reflected in the Inter-State Seniority 
list. It is stated that the first provisional 
inter-State seniority list prepared 
by the State in this case had in fact 
placed the petitioner arid other local 
candidates in the same category as that 
of the regularly appointed First Division 
Clerks and that therefore the Central 
Government was bound to respect that 
determination by the State Government 
and prepare -the Inter-State Seniority 
List accordingly. Similar argument is 
also possible if the State Government 
regularises services of persons irregula- - 
rly appointed with retrospective effect 
from a date or dates anterior to Ist 
November, 1956. 


19. ° That the State Government 
has the power of determining inter se 
seniority in the class or category of its 
service is undisputed. It has also been 
held by this Court in Writ Petition No. 
1412 of 1961 (Mys) Sayad Rashid Ahmad 
Sayad Zainuddin Moulve v. State of 
Mysore, D/- 27-9-1966 that if the parent 
State had left undecided the question of 
inter seniority in any class or category 
of services, the responsibility and the 
right of determining the said question 
falls within the executive power under 
Article 162 of the Constitution, of the 
new or successor State. 


20. This principle, however, can- 
not be applied in isolation in cases of 
this nature. It was held by this Court 
in the earliest of cases dealing with 
Inter-State Seniority, viz., Jaleel v. State 
of .Mysore, AIR 1961 Mys 210 that the 
power of integration under Sec. 115 (5) 
of the States Reorganisation Act is the 
exclusive power of the Central Govern- 
ment and that the said power is an ori- 
ginal power and not a mere appellate 
or revisional power. It was also point- 
ed out that to that extent the executive 
power of the State stands attenuated. In 
other words. so much of the executive 
power of a State under Article 162 of 
the Constitution as is necessary to effect 
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integration of services consequent upon 
the reorganisation of States is taken 
away from the State Government by the 
States Reorganization Act and conferred 
on the Central Government. In the zase 
of Union of India v. P. K. Roy, AIR 2968 
SC 850, although the Supreme Court 
left the matter open, it proceeded on the 
assumption that the power of intezZra- 
tion was exclusively the power of the 
Central Government. 

21. Hence, it follows that the 
executive power of the State under Arti- 
cle 162 of the Constitution cannot be 
exercised so as to impede or interfere 
with the exercise of power of integra- 
tion by the Central Government. 

22. It is also clear that for vur- 
poses of integration and determination 
of inter-State seniority, the Central Gov- 
ernment has to take note of the iacts 
and the rights existing at the moment 
immediately before the midnight of 31st 
October/Ist November, 1956. The inte- 
gration involves only an adjustmen- of 
the rights existing at that moment. No 
rights which did not exist could be zon- 
ferred by the process of integratior on 
any of these persons in the services 
which are integrated. 

23. When a question of reletive 
seniority inter se between two or more 
persons in the same class of service with- 
in a State was left undetermined by the 
parent State and the same is decided 
by the successor State in exercise ol its 
executive power under Article 162 of 
the Constitution, it must clearly be 
understood that the successor State Joes 
mot confer any new right on any one of 
its servants but is merely determin- 
ing what those rights were at the 
moment relevant for integration thet is 
to say, the moment immediately before 
the midnight of 31st October/Ist Nowem- 
ber, 1956.. In the case of a regularisa- 
tion as explained above, after integra- 
tion but with retrospective effect irom 
a date anterior to Ist November, 1956, 
the State Government is not determin- 
ing pre-existing rights but is for the 
first time conferring the rights arper- 
taining to regular service on 
who has been irregularly appointed. In 
such a case, the State Government would 
in effect be interfering with the power 
of integration which belongs exclusively 
to the Central Government, because a 
person whose irregular service could not 
be counted for seniority against a person 
who is regularly appointed is enebled 
to acquire that right of seniority and 
occupy a place in the Inter-State Senio- 
rity List which he would not have oc- 
cupied if the actual state of affairs just 
before integration had been taken into 
account. 

24, We are therefore of the epin- 
lion that any decision by a State confer- 
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ring regularisation with retrospective 
effect from a date anterior to Ist Nov- 


. ember, 1956 would be an exercise >f its 


executive power in a manner which 
impedes or interferes with the Central 
Governments power of integration, 
which is not permissible. 

25. The third and last contention 
is one based upon Section 116 of the 
States Reorganization Act, which reads 
as follows:— 


“116. Provisions as to continuance 
of Officers in the same posts:— 


(1) Every person who immediately 
before the appointed day is holding or 
discharging the duties of any post or 
office in connection with the affairs of 
the Union or of an existing State in any 
area which on that day falls withm an- 
other existing State or a new State or 
a Union Territory shall, excapt where by 
virtue or in consequence of the provi- 
sions of this Act such post or office in 
the other existing State ar new State 
or Union Territory in which such area 
is included on that day, and shall be 
deemed as from that day to have been 
duly appointed to such post or office 
by the Government of, or other appro- 
priate authority in, such State, or ky the 
Central Government or other appro- 
priate authority in such Union Territory, 
as the case may be. 


(2) Nothing in this section shall be 
deemed to prevent a competent authority, 
after the appointed day, from pass:ng in 
relation to any such person any order 
paar his continuance in such post or 
rs) ce.” . 


26. The argument is that because. 
the first sub-section uses the words “duly 
appointed” to such post or office ky the 
successor State, it must be held that by 
force of the section whatever irregulari- 
ties there might have been ir the’ 
appointment are cured and that there- 
after the appointment must be regarded 
as regular and beyond question. But it 
is conceded, as it has to be, thaz the 
section cannot be so read as conferring 
upon the Government servant affected 
a status or any right or rights superior 
to what he occupied or had before inte- 
gration. It means, therefore, that all 
that the section does is to substitute the 
successor Goverment for the Government 
of the parent State in the place of the 
appointing authority; that is to sey, af- 
ter the integration of States and allot- 
ment of Government servants, the allottee 
must, for all purposes, be regarced as 
a person appointed by the Government 
of his parent State. Indeed, the section 
is complementary to sub-section (2) of 
Section 115 of the States Reorganization 
Act, according to which every Govern- 
ment servant referred to in Sec. 116 (2) 
and working in the transferred territory 
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shall provisionally continue to serve in 
connection with the affairs. of the prin- 
. cipal successor State. 

27. Hence, Section 116 does 
add any strength to the case of the peti- 
tioner. 

28. We therefore see no reason to 
hold that the Central Government com- 
mitted any error in placing the peti- 
tioner and other persons similarly situa- 
ted in a separate category - called the 
local candidates. ; 

- 29. It has been brought 
notice that quite recently i. e., on 28th 
May, 1970 the said heading was substi- 
tuted by a new heading “temporary, 
emergency or local”. We do not think 
that this change makes any difference to 
the principles already discussed by us. 

30. The Writ Petition fails and 


is dismissed. 
. Petition dismissed. 
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The State of Mysore, Appellant v. 
Kalilulla Ahmed Shariff and see 
Respondents. 

Criminal Appeal No. 198 of 1969, 
D/- 27-7-1970 against order of Judl. Magi- 
strate Ist Class, II Court, Bijapur, D/- 
27-5-1969. 

(A) Criminal P. C. (1898), S. 251-A 
a1) — Absence of prosecutor or non- 
appearance of his witnesses on date fix- 
ed by Magistrate —- Order of acquittal 
merely on that ground not justified. 

” So far as Police charge-sheets are 
concerned, there is no provision in Chap- 
ter XXI dealing with trial of warrant 
cases, for the. acquittal of the accused 
merely on the ground of absence of the 
prosecutor or non-production of his wit- 


nesses on the date fixed by the Mazgis-- 


trate. (Para 6) 

The words used in sub-clause (11) of 
Section 251-A are ‘finds the accused not 
guilty’ and ‘record an order of acquittal’. 
Finding the accused not guilty implies 
that the Court has applied its mind to 
the merits of the case after recording 
evidence and then only found him not 


guilty. AIR 1965 Mys 167, Foll; (1966) 
2 Mys LJ 528, Ref. - (Para 6) 
(Charge of robbery — No under- 


taking by prosecution to produce wit- 
nesses —- Public Prosecutor ill on date 
of hearing — Adjournment asked for on 
behalf of prosecution — Application on 
that date for issue of Attendance Certi- 
ficates to witnesses — On merits held 
that order of acquittal in the circum- 
stances was not justified — Disposal’ of 
eases in this fashion was not desirable.) 


IN/IN/E117/70/VBB/M 


not 


to our 


A. I. R. 
(B) Criminal P. C. (1898), S. 251-A. 
— No obligation under ` sub-sec. (7) 


on prosecution to apply for process to 
witnesses. 


There is no obligation cast. under 
section 251-A (7), on the prosecution to 
apply for process to the witnesses. Where 
the prosecution has not undertaken to 
produce the witnesses and where they 


have made a specific prayer in the 
charge-sheet to issue summons to the 
witnesses mentioned therein, it is the 


duty of the Court to issue summons to 
those witnesses and insist on their at- 
tendance. If the witnesses do not come 
to court in spite of the summons, it is 
open to the Court to issue a warrant and 
and see that the witnesses ‘appear before - 
the Court. . (Para 5) 
Cases Referred: Chronological Paras 
(1966) 1966-2 Mys LJ:528 = 1966- 
8 Law Rep 233,- Basappa v. 


Kalappa - ; 

(1965) AIR 1965 Mys 167 (V 52) = 
1964-2 Mys LJ 241, State of 
Mysore v. Narsimhegowda 4, 6 


G. Dayananda, S. P. P., for Appel- 
Por K. A. Swamy, for Respondent No. 


SANTHOSH, Ji— This appeal filed 


by the State is directed against the order 


of acquittal of the two respondents pass- 
ed by the Judicial Magistrate, First 
Class, Second Court, Bijapur, in C. C. 
No. 1344 of 1968. Charges under Sec- 
tions 392 and 323 of the Indian Penal 
Code were framed against the’ respon- 
dents by the learned Magistrate and the 
case was posted for evidence. On 27-5- 
1969 as- there were no witnesses present 
in the court on behalf of the prosecu- - 
tion, the learned. Magistrate acquitted 
the respondents under section 251-A (11) 
of the Code of Criminal Procedure, and 
it is this order of acquittal that is chal- . 
lenged by the State in this appeal. 


2. The learned State Public Pro- 
secutor appearing on behalf of the ap- 
pellant, has contended: that the ` said 
order of acquittal passed by the learned 
Magistrate is illegal.’ On 27-5-1969 as 
the Assistant Public’ Prosecutor was not 
well, and adjournment was asked on be- 
half of the prosecution which was not 
unreasonable and that the learned Magi- 
strate was not justified in acquitting the 
respondents merely on the ground that - 
no prosecution witnesses were present 
in Court. The learned Magistrate had 
no power’ to acquit the respondents 
under Section 251-A (11) of the Code of 
Criminal Procedure unless he records a 
finding that the respondents-accused who 
were charged with the serious offence 
of robbery, were not guilty of the charge. 
He therefore argues that the impugned 
order of acquittal is not in accordance 
with law and deserves. to be set aside. 
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3. The order-sheet 
shows that. on- 24-2-1969 
framed ‘against the respondents-accused 
and the case. was posted for evidence 
to 11-3-1969. On -11-3-69 ‘as no witnesses 
were’ present, the case was again’! pcsted 
for evidence to 10-469. On; 10-4- 
1969 as the Magistrate was Oo} 
leave the case was posted ‘to’ 23-4- 
1969; that on 23-4-1969 as the: œun- 
sel for the accused were absent and no 


in the case 
charges 





witnesses ‘were present, the case was 
posted to 27-5-1969. On 27-5- 1969 the 
Head Constable represented that the 


Assistant -Public Prosecutor was: not well 
and the witnesses were not present and 
the learned Magistrate passed the fol- 
et order: 


| 
In this case, I do not see any rea- 


son to adjourn the -case any more as a 
punishment to the accused for the leches 
on the part of the prosecution. Hence, 
I take the prosecution has no evičence 
to adduce and close the case. The ac- 
cused are acquitted u/s. 251-A (11). Cr. 
P. C. and their bail bonds are cancelled. bg 

4. In State of Mysore v.| Mara- 
simhegowda, (1964) 2 Mys LJ 241 = 
(AIR 1965 Mys 167) on which! strong 
reliance is placed by the learned State 
Public Prosecutor in support of his con- 
tention that the learned Magistrate had 
no power to acquit the ‘respondents 
without recording evidence under Sec- 


tion 251-A (11) of the Code of Criminal. 


Procedure, Tukol and Chandrashekhar, 
‘JJ. held that in a case where the magi- 
strate had framed charges and the case 
was adjourned for production |of the 
prosecution. witnesses and the summons 
issued to the witnesses had not beem re- 
. turned, the Magistrate could not have 
passed an order of acquittal under sec- 
tion 251-A (11), Cr. P. C. without re- 
cording evidence and finding the accu- 
sed to be not guilty. Having ' issued 
summons to the witnesses the Magistrate 
should have taken steps by issuing war- 
rants if necessary to securé the presence 
of witnesses. Their Lordships observed 
` in para 4 at p. 243 (of Mys LJ) = {Para 
4 at p. 169 of AIR) as follows:—, 


“Sub-sec. (11) lays down that ‘H, in 
any case: under this seztion in whith a 
charge. has been framed, the Magistrate 
finds the accused not guilty, he shall 
record an order of acquittal.’ The word 
‘finds’ seems to have been used’! ir: the 
sense. of ‘decides’, ‘concludes’ or; ‘Folds’ 
implying that the finding to be ‘arzived 
at shall be after consideration of'al the 
evidence adduced by the prosecution, the 
plea: of the accused and the evidenca ad- 
duced on his behalf if any. This Sec- 
tion occurs in Chapter XXI of the Code 
which also provides for the procedure 
for trial of warrant cases ‘instituted 


otherwise than on a police report’ and” 


Section 258 (1) prov:sions 


Gabodies in 


were 
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identical with those of sub-section (11). 
The Code does -not provide for or con- 


_ template on order of ‘acquittal being re- 


corded merely on the. ground that the 
prosecution or the complainant had fail- 
ed to produce evidence on the date fix- 
ed by-the Magistrate. We do not desire 


nm to express any opinion in the present 


case on the question whether the Magis- 
trate cannot. at all record an order of 
acquittal under’ any circumstance where 
the prosecution or the’ complainart per- 


“sistently and unreasonably fails in his 


obligation to keep. the witnesses present 
or secure their attendance.” 

In para 5 (of Mys LJ) = (In para 5 
of AIR), their Lordships also okserved 
as follows: 


“In warrant cases where the law re- 
quires the. State to undertake tha bur- 
den of prosecuting the - offenders in 
public interest ‘to ensure law and order, 
the: Court also has its responsibiity to 
see that justice is done by a fair and 
speedy trial. Passing. orders of discharge 
or acquittal without just and sufficient 
grounds would be contrary tc law and: 
against public interest.” 

‘Mr. Swamy the learned counsel ap- 
pearing on behalf of the respondents- 
accused, has relied on a decision of a 
single Judge of this Court reported in 
Basappa v. Kalappa. (1966) 2 Mys LJ 
528 in which Honniah, J. held thus: 


“Before the amendment Act of 1955 
the Magistrate had a duty to ascertain 
the: names of the prosecution witnesses 
and summon them, but there appears to 
be no analogous provision in S. 251A. 
Under sub-section (7) of Section. 251A 
the Magistrate is to take-such evidence 
as is produced before him in support of 
the -prosecution. If for one reason or 
the other, the prosecution fails fo pro- 
duce such evidence, the only alternative 
left to the Magistrate would be to act 
under sub-section (11). to make ar order 
holding that the accused are not guilty 
as the prosecution has failed to produce 
any evidence in support of the charge 
and then record an order of acquittal.” 


The Bench decision of this Court 
(1964) 2 Mys LJ 241 (AIR .1965 Mys - 
167) referred to earlier, was not. brought 
to His Lordship’s notice. Further in the 
said case the prosecutor had -undertaken 
to produce the. witnesses on the adjourn- 
ed hearing. The acquittal was also not 
challenged .by the State but by the com- 
plainant only. 


It is contended by Mr. Swamy that 
in the inštant case, no summons to the 
witnesses had been taken by the prose- 
cution and the- prosecution undertook | 
to produce the witnesses. As the prose- 
cution have not produced any witness 
in -support of their case, the learned 
Magistrate, it is argued, was perfectly 
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accused under sub-section (11) of Sec- 
tion 251A. : 


5. There-is no.force in -the said 
contention of Mr. Swamy. In the charge- 


sheet filed by the Police, there was a. 


specific prayer for issue of summons to 
the witnesses cited-in the charge-sheet. 
In the order sheet of the case, it is no- 
where stated that the prosecution under- 
took to produce the witnesses. In a 
case like this where the prosecution has 
not undertaken to produce the witnesses 
and where they have made a specific 
prayer in the charge-sheet to issue sum- 
mons to the witnesses mentioned there- 
in, it is the. duty of the Court to issue 
summons to those witnesses and insist 
ion their attendance. If the- witnesses 
do not come to court in ‘spite of the 
summons, it is open to the Court to 
issue a warrant and see that the wit- 
nesses appear before the Court. 


We may also point out that under 
sub-clause (2) of Section 207A of the 
Code of Criminal Procedure it is the 
duty of the officer conducting the prose- 
cution to apply to the Magistrate. to 
issue process to compel the attendance 
of any witness. Section 208 (3) of the 
said Code. also lays down that in pro- 
ceedings instituted otherwise than .on 
police reports, it is the duty of the com- 
plainant or the officer conducting the 
prosecution or the accused to apply to 
the Magistrate to issue process to com- 
pel the attendance of any witness. There 
is no such obligation cast, under Sec- 
tion 251-A (7) of the Cr. P. C. on the 
prosecution to apply for process to the 
witnesses. There is, therefore, no force 
in the contention advanced by Mr. 
Swamy that it is the duty of the prose- 
cution to apply for summons to the wit- 
nesses they proposed to examine in the 
case. 


6. It is also clear from the word- 
ings of sub-clause (11) of Section 251-A 
that if in any case under this Section in 
which a charge has been framed the 
Magistrate finds the accused not guilty, 
he shall record an order of acquittal. 
As has been pointed by Their Lordships 
in (1964) 2 Mys LJ 241 = (AIR 1965 SC 
167) to which we have already referred, 
the word ‘finds’ in sub-clause (11) of 
this Section is used in the sense ‘deci- 
des’ implying that the finding - to be 
arrived at shall be after consideration 
of the evidence adduced by the prose- 
cution, the plea of the accused: and the 
evidence adduced on his behalf if any, 
and the Code does not provide for or 
contemplate an order of acquittal being 
recorded merely on the ground that the 
prosecution failed to produce the wit- 
nesses on the date fixed by the Magi- 
strate. E 
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The words used in sub-clause (11) 
are ‘finds the accused not guilty’ and ‘re- 
cord an order of acquittal’. If the legis- 
lature wanted merely that the accused 
should be acquitted, it could have simply 
used the words ‘pass an order of ac- 


quittal’. - There was no need for the 
legislature to use the specific words 
‘finds the accused not guilty’. Finding, 


the accused not guilty implies that the 
Court has applied its mind to the merits 
of the case after recording evidence and 
then only found him not guilty. We 
may also point out that the policy of 
law seems to be that in serious cases 
the accused should not be acquitted 
merely because of laches. on the part of 
the prosecution. In summons cases insti- 
tuted on complaint.under Section 247 of 
the Cr. P. C. the ‘Court is competent 
to acquit the accused merely because of 
the non-appearance of the complainant 
Under Section 249 of the Cr. P. C. in 
any case instituted otherwise than upon 
a complaint, the Magistrate may, for 
reasons to be recorded by him, stop. the 
proceedings at any stage without. pro- 
nouncing any judgment either of ac- 
quittal or conviction and may thereupon 
release the accused. Power is given to 
Court to stop proceedings for good rea- 
sons even in a case instituted otherwise 
than on a complaint. 


Some Courts have taken the view - 


that Section 249 applies only to sum- 


mons cases as it is found in Chapter KX 
dealirig with trial of summons cases. But 
the words used in the said Section are 
very wide and it says ‘in any case’ in- 
stituted otherwise than upon a com- 
plaint the Court for reasons to be re- 
corded by it may. stop the’ proceedings. 
It may also be mentioned that the very 
next Section 250, though it appears ir 
Chapter XX dealing ‘with trial of sum- 
mons cases, refers to compensation tc 
be .awarded for frivolous accusations 
both in summons’ and warrant cases. 


. Referring to this Section 439 Cr. 
P. C. the learned author Sohoni in his 
Code of Criminal Procedure, 1966 Edi- 
tion observes that “The Section 
though occurring in Chapter XX seems 
to be applicable to warrant cases also.” 
All that we are interested in pointing 
out here is, that so far as Police charge- 
sheets. are concerned, there is ‘no provi- 
sion in Chapter’ XXI dealing with’ trial 
of warrant cases, for the acquittal of, 
the accused merely on the ground ofi 
absence of the prosecutor or non-ap- 
pearance of his witnesses. Section 259 ial 
the only Section in the said Chapter 
which states that when the proceedings 
have been instituted upon complaint and 
on the day fixed for hearing the com- 
plainant is absent and the offence may 
be lawfully compounded ‘or is not a cog- 
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nizable offence, the Magistrate may. in 


his discretion at any time before the 
charge is framed, discharge the. accused. 


It is needless to point out that Sec. 259- 


does not apply to cases instituted 
police charge-sheets. ` 


T Apart from the question of 
law, we are of the opinion even on 
merits, the learned Magistrate was not 
justified in passing the impugned order. 
The order sheet shows that it was repre- 
sented to him that the Assistant Public 
Prosecutor was ill on 27-5-69 the dar on 
which he acquitted the accused. The 
order sheet further discloses that iater 
in the day the Head Constable filed an 
application for issue of attendance certi- 
ficates to five witnesses who are stated 
to have been present. The charge against 
the respondents was of a 
viz. robbery. We have already pointed 
out that the order sheet. does not dis- 
close that the prosecution at any time 
undertook to produce any witnesses. We 
are, therefore, clearly of opinion that 
the learned Magistrate was not justified 
in passing the impugned order in the 
instant case. Disposal of cases in this 
fashion is not desirable. 


8. For the reasons mentioned 
above, we alow this appeal and set aside 
the order of acquittal of the respondents 
passed by the learned Magistrate and we 
remand the case for a fresh disposal in 
accordance with law. We direct that 
the case should be disposed of expediti- 


ously. 
Appeal allcwed. 


on 





AIR 1971 MYSORE 63 (V 58 C 17) 
FULL BENCH 
G. K. GOVINDA BHAT, M. SANTHOSH 
AND B. VENKATASWAMI, JJ- 
Anna Rao, Petitioner v. Bandappa, 
Respondent. 


Civil Revn. Petn. No. 1614 of 1967, 
D/- 1-4-1970, decided by Full Bench on 
order of Reference made by C. K. 
Govinda Bhat and M. Sadanandaswamy, 
JJ., D/- 1-4-1969. : 

Stamp Duty — Mysore Stamp Act 
(84 of 1957) (as amended by Act 29 
of 1962), Sections 3 and 17, Sch; 
Item 20 — Liability of document to 
stamp duty arises on execution — Docu- 
ment purporting to be sale deed oi im- 
moveable property — Execution tkereof 
being complete it is chargeable to duty 
as conveyance under Item 20, not with- 
standing absence of other conditions to 
validate the transfer of rights — +1964) 
i Mys LJ 299, Overruled — (Tenancy 
Laws — Hyderabad Tenancy and Agri- 
cultural Lands Act (21 of 1950), S. 47) 
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serious one 


— (Transfer of Property Act (1882}, See- 
tion 54). 

A document purporting to be a sale 
deed of immovable property, the execu- 
tion thereof being complete, is charge- 
able to stamp duty as a ‘conveyance’ 
under Item 20 of the Schedule notwith- 
standing that other conditions which 
validate the transfer of rights which the 
document purports to make are not pre- 
sent. The failure to obtain the pr2vious 
sanction of the Collector under Sec. 47, 
Hyderabad Tenancy and Agricultural 
Lands Act for the transfer, which in- 
validates the transfer, has no bearing 
on the liability of the document to 
stamp duty under the Act. The stamp 
duty is chargeable on instruments on 
execution and the instruments should be 
stamped before or at the time of 2xecu- 
tion. The failure to register the instru- 
ment after execution is an irrelevant 
matter for the purpose of determining 
the question: whether the docum=2nt is 
chargeable to duty under the Act. (1964) 
1 Mys LJ 299, Overruled; AIR 1968 Andh 
Pra 213 (FB) and AIR 1969 Mad 1 (FB), 
Rel. on. (Paras 8, 9) 


Cases Referred: Chronological Paras 

(1969) AIR 1969 Mad 1 (V 56) = 
ILR (1968) 3 Mad 1 (FB), Chief 
Controlling Revenue Authority v. 
Canara Industrial and Banking 
Syndicate Ltd. 

(1968) AIR 1968-Andh Pra 213 
(V 55) = (1967) 2 Andk WR 
515 (FB), Hazrami Gangaram wv. 
Kamlabai 

(1964) 1964-1 Mys LJ 299 = ILR 
(1964) Mys 633, Malkajappa v. 


Ayyamma 

(1953) AIR 1953 Mad 764 (V 40) = 
ILR (1953) Mad 566 (FB), Cromp- 
ton Engineering Co. (Madras) 
Ltd. v. Chief Controlling Revente 


Authority, Madras 4,5 
Murlidhar Rao, for Fetitioner. 
GOVINDA BHAT, J.:— The ques- 


tion referred tothe Full Bench for opin- 
ion is: 

“Whether the instrument in question 
is not liable for stamp duty under 
Item 20 of the Schedule of the Mysore 
Stamp Act, 1957?” 

2. The English translation of the 
document which is in. Kannada reads 


thus: 
Date 23-1-1963, 


Sale deed executed in favcur of, 
Siddappa s/o Erappa Tiralapur, resident 
of Karakmukul village. Chincholi Taluk, 
District Gulbarga, by Bandappa s/o 
Sangappa Para, resident of Karakmukul 
village, Chincholi Taluk, is as fellows: 

The land ‘Anehole’ bearing Survey 
No. 157-A, measuring 14 acres and 29 
guntas, assessed at 5-57, stands antered 
in the patta in my name and I have 
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sold the same for a sum of Rs. 3,000/- 
- (Three thousand) of India currency. At 
present, a sum of Rs. 2,700/- (Rupees two 
thousand and seven hundred) in cash 
has been received. I have delivered the 
said survey number to your possession. 
I have agreed to receive the remaining 
amount in the ensuing Ugadi day. For 
getting the patta made in respect of. the 
said survey number which is sold, I 
will come to any office where I am call- 
ed and give my consent. Hereafter my 
family members and I shall have no 
right over the said survey number. I 
have executed this sale deed out of my 
own free will and with full conscious- 
ness, and the contents: thereof are cor- 
rect. 
Sd/- Bandappa. Para. 
Witnesses: l È, 
Sd/- Gundappa Pyati; 
Sd/- Rachappa Bhandar. 

“Thumb mark of Revappa Rayappa. 

Attestation of Rachappa. 

Handwriting of Shiva Patil Elmandi.” 


3. The contention of Sri Murli- 
dhar Rao, the learned counsel for the 
petitioner is that the document is not 
a ‘conveyance’ within the meaning. of the 
definition of the term found in Sec- 
tion 2 (1) (d) of the Mysore Stamp Act, 
1957 (hereinafter ‘called the ‘Act’.). The 
Jearned counsel argued that a transfer 
by way of sale of immovable property 
of a value of more than Rs. 100/- can 
be effected only by a registered instru- 
ment as provided by Section 54-of the 
Transfer of Property Act, 1882 and that 
where a document purporting to trans- 
fer immovable property of a value of 
more than Rs.-100 is not registered, it 
does not in law convey any valid title; 
that since Section 47 of the Hyderabad 
Tenancy and Agricultural Lands Act, 
1950 provides that no transfer of agri- 
cultural land shall be valid unless it has 
been made with the previous sanction 
of the Collector, any transfer of agricul- 
tural land made without the previous 
sanction of the Collector is invalid in 
law; that in the instant case the previ- 
ous sanction of the Collector not hav- 
ing been obtained for the transfer of the 
agricultural land, the sale is invalid. 
Therefore, both on the ground that the 
document is ‘not registered and that the 
previous sanction of the Collector for 
the transfer of the land has not been 
obtained, the sale deed is invalid and 
does not operate- to convey any title. 
Since the document in question does not 
effect a valid transfer, it does not 
amount to a ‘conveyance.’ . 


4. In support of his contention, 
Sri Murlidhar Rao relied on the deci- 
sion in. Crompton Engineering Co. (Mad- 
ras) Ltd. v., Chief Controlling Revenue 
Authority, Madras, AIR 1953 Mad 764 


‘sions of the Stamp Act, 1899 


ALR 


(FB). In the said case, the document in 
question purported to be a mortgage 
deed but was neither attested nor regis- 
tered. The contention was that there 
could be no transfer of rights over or 
in respect of ‘specified’ property unless 
the requirements of. Section 59 of the 
Transfer of Property Act were satisfied. 

Section 59 of the Transfer of Property 
Act provides that a mortgage other than 
a mortgage by deposit of title deeds 
where the principal money secured is 
Rs. -100/- or upwards can be effected . 
only by a registered instrument signed 
by the mortgagor and attested by at 
least two witnesses: It was held that 
the transfer contemplated by S. 2 (17) 
of the Stamp Act, 1899 is- a transfer 
valid in law; that such a transfer would 
not have been effected under the docu- 
ment in question which was neither at- 
tested nor registered. Since the docu- 
ment was neither attested nor register- 
ed, it was held that it does not amount 
to a deed of mortgage. The decision in 
Crompton Engineering Co's case, (AIR 
1953 Mad 764 (FB)) was followed by this 
Court in Malkajappa v. Ayyamma, 1964- 
1 Mys LJ 299. That is a decision by a 
learned Single Judge. A Full Bench of 
five Judges of the Andhra Pradesh High 
Court in .Hazrami Gangaram v. Kamala- 

bai, AIR 1968 Andh Pra 213 (FB) has 
dissented from Crompton Engineering 
Company’s case AIR 1953 Mad 764 (FB). 
After referring to the relevant: provi- 

Jagan- 

mohan Reddy, .Chief Justice, who deli- 

wa the judgment k the Full Bench 

state i 


“There is no warrant for the im- 
portation of the requirements of either 
of the Transfer of Property Act or the ` 
Registration Act to construe documents 
or iristruments under the Stamp Act as 
the latter Act itself specifically defines 
the g used thi n 


X X i 

It is clear that the document ‘must 
be stamped without reference to any 
other formality or requirement. of law 
to make the instrument valid at or be- 
fore the execution of the document.’ 
The learned Chief Justice concluded as 
follows at page 218; 


“In our opinion, there is not the 
slightest indication in any of the provi- 
sions of the Stamp Act to lend support 
to the contention that a document must 
be validly executed either under’ the 
provisions of the Transfer of Property 
Act or under the Registration Act or 


-for that matter, under any other provi- 


sion of law, before it is chargeable to 
Stamp Duty.. i 
X (xX x 1S 


In the view we have taken, we 
must, with great -respect, dissent from 
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the views of the eminent Judges of 
the Full Bench of the Madras High Tourt 
in Crompton Engineering Company’s 


case, AIR 1953 Mad 1764 (FB), before 
whom the several aspects to which 
we have referred, were not azgued 
nor were they otherwise considered 
and hold that for the purposes of 
the Stamp Act, the crucial tim: for 
determining whether an instrument 


chargeable with duty is duly stamped 
or not, is before or at the time of exe- 
cution, and that apart from its execu- 
tion, no other formalities under any 
_ other law need be satisfied.” 


Be In Chief: Controlling Revenue 
Authority v. Canara Industrial and 
Banking Syndicate Ltd., AIR 1969 Mad 
1 (FB) a later Full Bench of the Madras 
High Court has stated that the dicta in 
- AIR 1953 Mad 764 (FE) will have to be 
interpreted as of restricted scope and 
with reference to the facts of that case. 
Anantanarayana, Chief Justice, after 
referring to the relevant provisions of 
the. Stamp Act, 1899 stated that thə lia- 
bility of an instrument to stamp duty 
arises on execution, that once a docu- 
ment is complete in execution, the ques- 
tion of its subsequent registration is a 
distinct matter altogether, and the docu- 
ment is certainly liable to stamp duty 
with reference to the relevant Arti- 
cle of the Stamp Act since execu- 
tion is complete. The question re- 
ferred for the opinion of the Full 
Bench was whether the instrument in 
question was not liable to be stamped 
under Article 23 of the Schedule 1 of 
the Stamp Act even though it was not 
registered and whether instruments in 
general are to be stamped on execution 
notwithstanding that other  cond:-tions 
which validate the trensfer | of rights 
which the instruments purport to make 
are not present. The Full Bench ans- 
wered the reference in the form that 
the document was liable for stamp duty 
under Article 23 of Schedule 1 ož the 
Stamp Act and that the dicta in Cromp- 
ton Engineering Co.’s case, AIR 1953 
Mad 764 (FB) will have to be interpreted 
as of restricted scope and with refer- 
ence to the facts of that case as point- 
ed out earlier. 


6. The provisions of the Ac- are 
in pari materia with the provisions cf the 
Stamp Act of 1899. Section 3 is the 
charging section which makes the irstru- 
ments mentioned in the schedule to the 
Act executed in the territories in the 
State of Mysore on or after the com- 
mencement of the Act chargeable with 
duty of the amount indicated ir the 
schedule. 


7. Section 17 of tke Act provides 
that all instruments chargeable with 
gytv ang executed by envy person in the 
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State of Mysore shall be stamped be- 
fore or at the time of the execution. 


8. Section 34 provides that no 
instrument chargeable with duty shall 
be registered unless such instrument is 
duly stamped. If the contention of the 
learned counsel for the petitioner, that 
where a document which requires regis- 
tration under the law has not ben re- 
gistered, it is not liable +o stamo duty, 
is accepted as valid, then the registra- 
tion officer before whom an unstamped 
document or insufficiently stamped 
document is presented for registration 
cannot refuse to register the document 
on the ground that it is not duly stamp- 
ed nor can such an officer impound the 
document under Section 33. The regis- 
tration officer before whom any docu- 
ment is presented for registration has 
the statutory duty to consider whether 
the instrument is duly stamped in ac- 
cordance with the provisions of the Act 
in force at the time of its execution. 
Under the Registration Act, a document 
can be presented for registration before 
the appropriate officer within four months 
from the date of its executicn. If the 
argument of the learned counsel for the 
petitioner is accepted as valid, i= there 
is any alteration in the rate of duty 
between the date of execution of a 
document and its registration, the rate 
of duty that will govern is the one in 
force at the time of the registration of 
the document. The provisiors of the 
Act do not lend any support fcr such 
an argument. We are clearly of the 
opinion that stamp duty under the Act 
is chargeable on instruments on execu- 
tion and the instruments should be 
stamped before or at the time of execu- 
tion. The failure to register the instru- 
ment after execution is an irrelevant 
matter for the purpose of determining 
the question whether the dccument is 
chargeable to duty under the Act. Simi- 
larly, failure to obtain the previous sanc- 
tion of the Collector for the transfer 
which invalidates the transfer Aas no 
bearing on the question of the liability 
of the document to Stamp Duty under 
the Act. 


9. In the instant case the docu- 
ment has been drawn up as a sale deed 
of immovable property. It has been 
signed by the executant and attested by 
more than two witnesses. The execution 
of the document being complete, it is 
chargeable to stamp duty as a ‘convey- 
ance’ under item 20 of the Schedule of 
the Act notwithstanding that other 
conditions which validate the trarsfer of 
rights which the instrument purports 
to make are not present.” 


10. We accordingly answer the 
question referred that the document. is 
liable to stamp duty under item 20 of 
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the Schedule of the Mysore Stamp Act, 


1957. ; 
Reference answered 
accordingly. 
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A: NARAYANA PAI AND K. 
- BHIMIAH, JJ. 

Chennavecrish and others, Petitioners 
v. Mysore Revenue Appellate Tribunal, 
Bangalore, Respondent. 

Writ Petns. Nos. 2525 to 2534 and 
2542 to 2549 of 1968, D/- 2-9-1970. 


Tenancy Laws — Mysore (Personal 


and Miscellaneous) Inams Abolition Act’ 


1954 (1 of 1955), S. 28 — Appeal by inam~ 
dar against orders registering land in 
names of tenants and rejecting his claim 


for registration thereof — Award of com- 
pensation during pendency of appeal and 
inamdar receiving compensation — Re- 


ceipt of compensation does not disenti- 
tle appellant inamdar from proceeding 
with appeal — (Evidence Act (1872), 
Section 115 — Doctrine of election in 
respect of statutory right of appeal). 


Where during the pendency of an 
appeal under Sec. 28, preferred by the 
inamdar of an inam abolished under the 
Act, against the orders of the Special 
Deputy Commissioner under Section 10, 
registering certain lands in the names 
of different tenants under Sections 4, 5 
or 6 and rejecting the inamdar’s claim 
for registration thereof in his name 
under Section 9, the Deputy Commis- 
sioner makes an award of compensation 
under Section 17 and the inamdar re- 
ceives compensation without preferring 
any appeal against the award, the ap- 
peal does not become unsustainable and 
the appellant does not become disentitled 
from proceeding with the appeal. 

(Para 15) 


The right of appeal conferred by 
Section 28 is not merely to present a 
memorandum of appeal but to have it 
heard and disposed of on merits by the 
appellate authority. The right cannot be 
regarded to have come to an end before 
such a disposal. There is nothing in 
Section 28 or in other sections of the 
Act which limit that right or specify 
any conditions subject to which that 
right could be exercised or specify the 
circumstances in which the said right 
can be said to have come to an end be- 
fore the final disposal of an appeal on 
merits. Prima facie, therefore, that 


right cannot be taken away by other con- _ 


siderations which have no relevance to 
the statutory provisions. (Para 11) 
. As the order regarding registration 
is different from an order or award of 
compensation, there is no scope for in- 
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-Cases Referred : 
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voking the principle that a person tak- 
ing benefit of an order should also take 
a detriment of it. Two things are dif- 
ferently determined in separate pro- 
ceedings in accordance with separate 
provisions of the statute. Secondly, the 
question is one which relates to the 
merits of the dispute, and the 
question .of election in the case of orders 


-of Court ordinarily arises only in cases 


of orders which have nothing to do with 
the merits of the case. So far as the 
merits of the case are concerned the 
principle applicable’. is that the right of 
appeal is a statutory right and cannot 
be taken away or cannot be regarded as 
having been lost on mere equitable or 
other than statutory considerations. AIR 
1961 SC 1327, Rel. on. (Para 13) 


Chronological Paras 
(1961) AIR 1961 SC: 1327 (V 48) = 
(1962) 1 SCR 358, Bahu Ram v. 


Baij Nath Singh iLO 
(1849) 154 ER 1176 = 4 Ex 187, 
Tinkler v. Hilder 10 


D. N. Nagaraj Rao, for Petitioners 
in W. Ps. Nos. 2525 to 2534 of: 1968; 
H. V. Narayana Rao, for Petitioners in 
W. Ps. Nos. 2542 to 2549 of 1968; Chinn- 
appa K. Kambeyanda and S. Ramaswamy. 
Iyengar, for Respondents in W. Ps. Nos.: 


2525 to 2534 of 1968, S. Shivaswamy and 


D. Chaluvaraj, for Respondent No. 2 in 
W. Ps. Nos. 2542 to 2549 of 1968. 


NARAYANA PAI, J.:— These eigh- 
teen writ petitions are heard together 
because they are directed. against the 
same order of a Full Bench of the Mysore 
Revenue Appellate Tribunal. The order 
was made in connection with several 
appeals pending before the Tribunal, pre- 
ferred by the inamdar of an inam abo- 
lished. under the Mysore (Personal and 
Miscellaneous) Inams Abolition Act, 1954, 
against the orders of the Special Deputy 
Commissioner registering certain lands 
in the names of different tenants under 
Sections 4, 5 or 6 and rejecting the inam- 
dar’s claim for registration thereof in 
his name under Section 9 of the Act. 


2. During the pendency of the 
appeals the Deputy Commissioner made 
an award of compensation under Sec- 
tion 17 of the Act. The inamdar re- 
ceived compensation without preferring 
any appeal against the award. There- 
upon, the tenants-respondents in the 
appeals before the Tribunal raised the 
objection that the appeals should no 
longer be proceeded with by the inam- 
dar because by receiving the compensa- 
tion he must be held to have accepted the 
position that the lands in question were 
not registrable in his name under Sec- 
tion 9. The basis for the argument is 
that under Section 17 of the Act, com- 
pensation is payable to an inamdar in 


respect of. among other items. lapds 
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registered in the names of tenants ander 
Sections 4, 5 or 6 and under Section 9 
the lands, in respect of which any per- 
son is entitled to be registered under 
Sections 4, 5, 6, 7 or 8, cannot be register- 
ed in the name of the inamdar. 


3. It appears from the order of 
the Full Bench that two Division Beaches 
of the Tribunal had cn prior occasions 
taken conflicting views on the question 
whether receipt of compensation im the 
circumstances mentioned above would 
disentitle the appellant-inamdar from 
proceeding with the appeals. The issue 
referred to the Full Bench as sez out 
at the commencement of the order is:— 


“Whether the receipt of compensa- 
tion by an inamdar is or is not a bar 
for his request for registry of land under 
Section 9 of the Inams Abolition Act, 
4954.” 


Although the issue so framed obvi- 
ously reads like an issue bearing upon 
the merits of the appeals, the disctssion 
in the three opinions differently express- 
ed by. the three members of the Full 
Bench shows that the real question they 
were discussing or considering was the 
maintainability of the appeal by an 
inamdar after having received the com- 
pensation, and not the question of merits 
as formulated above. i 

4. The Chairman of the Tribunal 
after discussing the arguments and, con- 
tentions of the parties, answerec the 
Reference as follows:— 

“I am of opinion that the Reference 
be returned with the observation as fol- 
lows:— 

The receipt of compensation in res- 
pect of any land, either by an inamdar 
or by any person entitled to 
compensation due to the inamdar will 
amount to. acknowledgment that such 
land is not registrable under Section 9 
of the Act. Therefore, on payment of 
such compensation, the appeal, if any, 
filed under Section 28 against any order 
under Section 10 registering a tenant in 
respect of the same land will not be 
maintainable, so far as his claim to be 
registered under Section 9 (1) of the 
Act is concerned, since he has no locus 
standi to claim registration under Sec- 


tion 9 after ‘accepting compensation 
under Section 17 (1) fi) or Section 17 
(1) Gi}.” 


The Second Member concludec his 
opinion as follows:— 


“Under these circumstances, I am 
definitely of the opinion that the maxim 
that a person cannot approbate and re- 
probate is not at all applicable tc the 
facts of these cases, and the plea oi the 
respondents that the appellant-inamdar 
cannot proceed with the appeals because 
they have received compensation sub- 
sequently, cannot be upheld.” 
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The third member 
self as follows:— 

“For the foregoing reasons, my ans- 
wer to the issue is: the receipt cf com- 
pensation by the inamdar is not a bar 
for his request for registry of land under 
Section 9 of the Act.” 


, Then, there is a common order or 
direction made and signed by all the 
three members reading :— 

“We direct that in accordance with 
the majority decision, the refereace be 
returned with the finding that the ap- 
peals by the inamdars are maintainable 
houal they have accepted compensa- 
ion.” 


5. It is in view of this last clear 
statement made at the end of the order 
and signed by all the three Members 
that we understand that the question 
principally debated and pronounced 
upon by the Full Bench was the ques- 
tion of maintainability of the appeals in 
the circumstances mentioned, and not 
the question bearing upon the merits of 
the dispute in appeals. 


6. It is on this basis that we 
proceed to discuss the arguments ad- 
dressed before us and we wisa ta make 
it clear that whatever opinion we may 
express is confined to the question of 
maintainability of the appeals. 


T. The propositions, as formulat- 
ed by Mr. Narayana Rao in support of 
the view of the Chairman of the Tri- 
bunal, are :— 

(1) that the compensation, though in 
lump sum, has to be calculated in res- 
pect of different items set out in Sec- 
tion 17 of the Act; 

f (2) that Section 17 read with Sec- 
tion 9 makes it perfectly clear that in 
respect of lands which are registrable 
under Sections 4, 5, 6, 7 and 8, she in- 
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expresse] him- 


amdar is not entitled to registration 
under Section 9; 
(3) that in respect of lands regis- 


trable under Section 9 the inamdar is 
not entitled to any compensation; and 

(4) that the compensation is deter- 
mined on the basis of the order for 
registration under Sections 4 to 9 and 
that once the compensation is received 
by the inamdar without questioning the 
correctness of an award, he must be 
deemed to have waived his right to 
question the correctness of the orders of 
registration on the basis of which, 
compensation has necessarily to be and 
is in fact calculated. 


8. Mr. Nagaraja Rao has added 
the further contention cr clarification 
of the position by stating that although 
at the time of the presentation of the 
appeals, the inamdar may be described 
as a party aggrieved by en order made 
under Section 10 by the Deputy Com- 
missioner within the meaning af Sec- 
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tion 28 of the Act which confers a right. 
of appeal, he ceases to be an aggrieved _ 


party when he receives compensation on 
the basis of the said order and secondly, 
that the question of election or choice 
between two inconsistent. rights arises, 
or more accurately arose-in these cases, 
not at the time- the appeal was present- 
ed but when the award for compensa- 
tion was made and that it was at that 
point of time incumbent on the part of 
the inamdar to choose whether to conti- 
nue his appeal and ask for registration 
in his mame under Section 9 or to re- 
` ceive compensation and waive the right 
for such registration. 


9. Several decisions have 
cited in support of the main propositions 
of law, viz, that the election arises 
when there are two inconsistent rights 
or two rights the choice of one of which 
necessarily precludes the choice of an- 
other, that when the party entitled or 
bound to make an election chooses one 
of the rights or. benefits, he necessarily 
gives up the other, 
party entitled to -a benefit and subject 
to a detriment under one and-the same 
order of a Court or authority, takes the 
benefit of the order, -he is precluded 
from refusing to take detriment as well. 

10. 


But the most important as- 


pect of the matter is that “the. doctrine: 


of election so formulated: is im these 
cases sought to be applied, not in res- 
pect of amy contract or act of. parties 
but in respect of a statutory right of 
appeal. Upon that  topic,. there 
direct decision of the Supreme Court re- 
ported in Bahu Ram v. Baij Nath Singh, 
AIR 1961 SC 1327. That was a case in 


which, during the pendency of an ap-- 


peal arising out of a suit for pre-emption 
the appellant received the pre-emption 
money deposited by the other side and 
the said conduct was pleaded as amount- 
ing to his giving up or actually forfeit- 
ing the right of appeal... The objection 
was rejected by.the Supreme Court. In 
doing so, the following propositions were 
laid down:— 


- “Upon the prine underlying the 
aforesaid decisions a person’ who takes 
benefit under an order de hors the claim 
on merits cannot repudiate that -part of 
the order which is detrimental to him 
because the order is to-take effect in 
its entirety. How can it be said that a 
vendee in a pre-emption suit against 
whom a decree. is passed takes any 
“benefit” thereunder? No doubt, he has 
a right to be paid the pre-emption price 
before the pre-emption decree becomes 
effective but the price 
cannot be characterised as a benefit 
under the ‘decree. It is only in the 
. nature of -compensation' to the vendee 
’ for the loss of his property. ***** it may 
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` like the present. 


been ` 


and that when a- 


is a 


of pre-emption ` 
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be found difficult to apply this doctrine i 
of election to cases where the only right : 
in existence is that determined by the 
judgment; and the only conflicting right 
is the statutory right to seek to set aside 
or amend that judgment. ****** It seems 
to us that. a statutory right of appeal 
cannot be presumed to have come to an 
end because the appellant has in the 
meantime abided by or taken advantage 
of something done by the opponent 
under the decree and there is no justi- 
fication for extending the rule in Tink- 
ler’s case, (1849) 154 ER 1176 to cases 
In our judgment, it 
must be limited only to those. cases 
where a person has elected to take a 
benefit- otherwise than on the merits of 
the claim in the lis under an order to 
which benefit he could not have been 
entitled except for the order. Here the 
appellant, by withdrawing the pre-emp- 
tion price, has not taken a benefit de 
hors the merits. Besides, this is not a 
case where restitution is impossible or . 
inequitable. ud 

11. Now, the right of apbeal is 
conferred by Section 28 of the Act which 
says: 

“Any person aggrieved by a deci- 
sion of the: Deputy’ Commissioner under 
Section 10 or 11 may, within thirty days 
from the date of the decision or such 


‘further time as the. prescribed authority 


may for sufficient cause allow, appeal to 
the prescribed authority and its decision ` 
shall be final.” ‘ 

It is not disputed that at the time the 
inamdars had presented these appeals, - 
they were and could rightly be described 
as a “party aggrieved” by an order: made 
under section 10 of the Act. The right 
of appeal isnot merely to present a memo- 
randum of appeal but to have it heard 
and disposed of on merits by the appel- 
late authority. The right cannot. be re- 
garded to have come to an end before 


‘such a disposal. There is nothing in Sec- 


tion. 28 or in other sections of the Act 
which limit that right or. specify any 
conditions: subject to which that right 
could be exercised or. specify the ‘circum- 


.stances in which the.said right can be 


said to have come to an-end before the 
final disposal-of an appeal on merits. 
Prima facie, therefore, that right can- 


not be taken away by other considera- 


tions which have no relevance to the 
statutory provisions. 

12.. - The fact that donnen is 
based upon which of the lands are regis- 
trable under Section 9 and which under 
Sections 4 to 8 does not necessarily 
mean that the right of appeal separately 
conferred against orders of registration 
is lost-or affected prejudicially by what- 
ever is done with respect to an order 
or an award of compensation. An appeal 
against an award is provided separately 
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by Section 31. That right is not control- 
led by the right under Section 28; nor 
is the right under Section 28 controlled 
by that under Section 31. The registra- 
tion, according to relevant sections, is 
to have effect from the date of vesting 
of the inam. Registration may be, and 
very often is, a matter of dispute be- 
tween an inamdar on the one hand and 
tenants on the other, and that contro- 
versy cannot be regarded as having been 
finally settled until the appeal in regard 
thereto is finally disposed of by the Tri- 
bunal or until any further Writ Petition 
or an application under Article 227 of 
the Constitution is disposed of by the 
High Court. 


Likewise, an award of compensation 
does not become final if appealed from, 
until an appeal under Section 31 is ‘lis- 
posed of by the High Court. Because 
compensation depends upon the details 
of registration, any variation in regard 
to details of registration must necessarily 
get reflected in the compensation. The 
amount of compensation may be enhenc- 
ed by the High Court or reduced uon 
appeal. Situation is not impossible where 
compensation, calculated according to 
the final order of the High Court ad- 
justed according to variations if any in 
the orders of registration, may be either 
the same as, if not slightly more tkan, 
the compensation originally’ granted on 
the basis of the original details of rezis- 
tration. 


The adjustment can never be regerd- 
ed as final until finality is reached in 
respect of both the topics as stated. The 
relative dates of determination of the 
question of registration and the question 
of compensation may be different in dif- 
ferent cases and may be different in the 
case of different tenants concerned in 
the same inam. Such a position and 
the necessity of a revision or review of 
an original order of compensation as a 
result of subsequent events or orders is 
contemplated and provided for in Sec- 
tion 20-A introduced into the princ:pal 
Act by the Mysore Inams Abolition Laws 
(Amendment) Act, 1969, under which 
power is expressly given to the Deputy 
Commissioner ‘to revise either suo motu 
(or on an application) the award for 
compensation, if with reference to any 
new and important matter which has 
since come to his notice or on ac- 
count of some mistake or error apparent 
‘on the face of the record or for any 
other sufficient reason he  consicers 
corrections or revision necessary. Though 
the language employed is normal Lan- 
guage descriptive of the power of re 
view, there can be no doubt that the 
power would be available if revision be- 
comes necessary by reason of any change 


in the order as to registration urder 
7 a 
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13. As the order regarding regis- 
tration is different from an order or 
award of compensation there is no scope 
for invoking the principle that a personi 
taking benefit of an order shculd also 
take a detriment of it. Two things are 
differently determined in separate pro- 
ceedings in accordance with separate 
provisions of the statute. Secondly, the 
question here is one which relates to 
the merits of the dispute, and as point- 
ed out by the Supreme Court, the ques- 
tion of election in the case of orders of 
Court ordinarily arises only in cases of 
orders which have nothing to do with 
the merits of the case. So far as the 
merits of the case are concerned, the 
principle applicable is that the right of 
appeal is a statutory right and cannot 
be taken away or cannot be regarded’ 
as having been lost on mere equ‘table 
or other than statutory considerations. 


14. It is no doubt true that sub- 
sequent events, i. e., events subsequent 





to the order appealed from, may arm 
respondents with material or argument 
sufficient to show that the appellants’ 


case on merits is different from what it 
was at the time the appeals were pre- 
sented or that the subsequent events are 
sufficient to deprive the appellants of 
the rights of retaining the fruits of the 
order appealed from either wholly or 
to a specified extent. That is a matter’ 
for investigation upon facts and merits 
of the appeal. 

15. So far as the maintainability. 
of the appeals is concerned, we have no 
hesitation in holding that the majority 
opinion of the Full Bench of the Mysore 
Revenue Appellate Tribunal that the 
appeals did not become unsustainable 
and that the appellants. did not become 
disentitled from proceedings with the 
appeals is correct and ought not to be 
interfered with. 

16. All the 
therefore dismissed. 


Writ Petitions are 


Petitions dismissed. 


AIR 1971 MYSORE 69 (V 58 C 19 
V. S. MALIMATH, J. 


Smt. Radha Bai, Appellant v. 
Surendra K. Mudaliar, Respondent. 


Mise. First Appeal No. 175 of 1970, 
D/- 28-8-1970 from order of Civil, J., 
Bangalore, D/- 17-4-1970. 


(A) Hindu Marriage Act (1955). Sec- 
tion 26 — Custody of minor child — 
Determination — Child’s welfare is the ` 
primary factor — Ordinarily unless there 
are special circumstances under Sec. 6, 
Hindu Minority and Guardianship Act 
mother is the natural guardian -of her 
daughter below five years of age. 

(Paras 5, 7, 8) 
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(B) Hindu Minority and Guardian- 
ship Act (1956), Section 6 — Minor be- 
low the age of five years — Custody 
ordinarily with mother unless special 
circumstances injurious to child’s inter- 
ests are present. : 


The mother, affectionately disposed 
towards her 34 years old daughter, whom 
the father and his relatives would not 
even show to the mother and her rela- 
tives, brought the child from the kinder- 
garten where she was put by the father 
and kept with herself. She being em- 
ployed was able to properly look after 
the child and the child too desired to 
live with the mother. 


Held that the mother should be 
given custody of the child. The mere 
. fact that the mother had not visited her 
husband’s house to see the child for 1} 
years did not indicate that she was not 
attached to the child. (Paras 7 & 8) 


M. K. Kantharaj, for Appellant; E. 
x Mathew and K. R. Rao, for Respon- 
ent. - 


JUDGMENT :— This is an appeal 
by the wife of the respondent against 
the order passed by the Civil. Judge, 
Civil Station, Bangalore, in M. C. No. 20 
of 1970 directing the appellant to hand 
over the custody of the child Saraswathi 
to the respondent-husband. 


2. The respondent filed the suit 
on 8th of April 1970 against the appel- 
lant for restitution of conjugal rights 
under the provisions of the Hindu Mar- 
riage Act, 1955. The respondent also 
filed an Interim Application No. 1 on 
the 8th of April 1970 under Section 26 
of the Hindu Marriage Act, 1955 and 
prayed for the custody of his child 
Saraswathi, who is about 3} years old, 
pending disposal of the main case. That 
application was seriously contested by 
the appellant-wife. The learned Civil 
judge has allowed the respondent’s appli- 
cation and made an order for restoration 
of the custody of the child Saraswathi 
in favour of the respondent-husband, ` 


3. It is the correctness of the 
` order passed by the learned Civil Judge 
that is challenged by the wife in this 
appeal. 


4. The appellant and the respon- 


dent were married sometime in the year 
1965. The child, in question, Kumari 
Saraswathi was born on 1-11-1966. There- 
after, another. male child was born some- 
time in July, 1968. It is not disputed 
that from about the date of marriage till 
about, July, 1968, the wife was residing 
with the husband.. After the birth of 
the second child, the wife has been resid- 
ing with her mother. It is not disputed 
that the second. child was with the 
mother till it died sometime in April, 
1969. The case of the appellant is that 
the first -pA Çoypoant lace or ow 


and after him, the 
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siding with her and that on the pretext 
of taking the child for a day or two, the 
husband took away Saraswathi and did 
not send her back. The case of the res- 
pondent, however, is that after the birth 
of the second child, Saraswathi was 
staying with him. It is unnecessary to 
consider, at present, as to which of the 
two versions is true. It is clear from 
the case put forward by both the parties 
that the child Saraswathi was residing 
with the father for about 14 years prior 
to the filing of the suit for restitution 
of conjugal rights. The father had put 
Saraswathi in a Kindergarten School 
where she was studying. On the 2nd 
of April 1970, the appellant took her 
child Saraswathi directly from the school 
and retained custody of her child with 
her. Immediately thereafter, the hus- 
band filed the suit on the 8th of April, 
1970 as well as an application for the 
custody of his daughter Saraswathi. 


5. Section 26 of the Hindu Mar- 
riage Act empowers the Court to pass 


interim orders in regard to custody, 
maintenance and education of minor 
children in any proceedings initiated 


under the Act. Section 26 does not in- 
dicate the circumstances which the court 
has to take into consideration for -the 
purpose of making an interim order in 
regard to custody of minor children. 
When dealing with an application under 
Section 26 of the Hindu Marriage Act, 
in so far as it relates to the custody of 
a minor child, the primary considera- 
tion of the court should be to determine, 
having regard to all the facts and cir- 
cumstances of the case as to what is 
in the best interest of the minor child. 
The primary and paramount considera- 
tion, though not the sole consideration 
for the court, must be the welfare of the 
minor child. The court has to bear in 
mind that it is not so much the question 
of the rights of the husband: or the wife 
in respect of the custody of the minor 
child, as it is the question relating to 
the welfare of the child. It is only from 
the point of view of the welfare of the 
child that the court has to examine the 
facts and circumstances, of the casé and 


“pass an interim order in regard to the 


custody of the minor child. 


6. > Section 6 of the Hindu Minority 
and Guardianship Act, 1956; pro- 
vides that the natural guardians of a 
Hindu minor, in respect of the minor’s 


person as well as in respect of the 
minor’s property, are, — in the case of 
a boy or an unmarried girl — the father, 


mother; provided 
that the custody of a minor who has not 
completed the age of five years shall 
ordinarily be with - the mother. This 
provision indicates that the policy of the 
law is that the custody of Toes who 
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should ordinarily be with the mother. 
Minors who have not completed the age 
of five years are of tender age who can 
be best looked after by the mother. The 
effect of Section 6 is that in the absence 
of any special circumstances indicating 
to the contrary, it has to be presumed 
that the welfare of the minor who has 
mot completed the age of five years will 
be best served if such a child is in the 
custody of its mother. It is therefore 
that the legislature has indicated its 
policy that the custody of minors who 
have not completed the age of five yzars 
should ordinarily be with the mother. 
It is only if special circumstances are 
established indicating that it is not in 
the best interest of a minor who has not 
completed the age of five years to be 
in the custody of the mother that the 
court can consider if the welfare of such 
a child is best served by giving i. to 
the custody of the father. 


A The child Saraswathi {fn this 
case is a Hindu who hes not completed 
five years of age. The real point for 
consideration, therefore, is as to whether 
there are special circumstances in this 
ease justifying the court to remove the 
child from the custody of her mother 
and to restore her to tha custody of her 
father. The learned Civil Judge, efter 
examining the contentions of the zival 
parties, has come to the conclusion that 
Saraswathi was properly looked efter 
when she was with her father for about 
l} years; that the mother did not make 
any serious efforts to meet her daughter 
during the aforesaid period of 14 years 
and that the mother is not in a position 
to look after the child properly. The 
mother has her own independent soarce 
of income as she is employed in the 
Mysore State Electricity Board. H is 
therefore not at all possible to take the 
view that the mother cannot afford all 
the necessary facilities to the child fara- 
swathi. The learned Civil Judge has not 
come to the conclusion that the -mether 
is not affectionate with the child. It is 
not reasonable to infer, in the circum- 
stances of this case, that the mother is 
not attached to her child. It is no daubt 
true that the appellant has not visited 
her husband’s place to see her daughter. 
But then she has stated that she sent 
her brother and the mother to see and 
fetch her daughter. She has further 
stated that the members in her husbend’s 
family did not permit her brother and 
the mother even to have a look at the 
child. In these circumstances, the learn- 
ed Civil Judge was not justified in draw- 
ing an inference against the appel_ant- 
mother from her conduct in not herself 
personally paying a visit to see her 
daughter. It is necessary to note that 


the mother herself personally went to 
den nabani and feb tha erhild diranrtl< 
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from there to her house. This circum- 
stance probabilises the case of the 


mother that she was very keen on hav- 
ing the custody of her child as she 
was very much attached to her child. 
This circumstance also probabilises the 
case of the mother that she was prevent- 
ed by the husband and other members 
of his family from seeing the chilc. The 
learned Civil Judge, in my opinion, was 
therefore not justified in drawing an 
adverse inference against the mother 
from her conduct in not paying a visit 
to her husband’s house to see her daugh- 
ter. It is stated by the mother thet her 
own mother and other members in the 
family are very much attached to Sara- 
swathi and that they are looking after her 
quite well. Even though the aprellant 
is employed, she has her mother all the 
time in the house who is there to look- 
after the child Saraswathi. In my opin- 
jon, none of the circumstances found by 
the learned Civil Judge, to which I have 
adverted above, are special circumszances 
justifying giving of the custody cf the 
minor child Saraswathi to the respon- 
dent-father. The learned Civil Judge 
was therefore, not justified in making 
the order in question in favour cf the 
respondent-husband. 


8. The child, Saraswathi, was 
brought by the mother to the ‘ourt. 
When questioned by me, the child posi- 
tively stated that she would like to live 
with her mother and refused to go and 
stay with her father. The child appears 
to. be very much attached to the mother. 
If the child is taken away from the cus- 
tody of the mother, it is likely that the 
child will also suffer mental strain. It 
would therefore be very cruel to snatch 
her away from the custody of her affec- 
tionate mother and to give her to the 
custody of the father. 


9. For the reasons stated above, 
this appeal is allowed and the order 
passed by the learned Civil Judge is set 


aside. In the circumstances, the parties 
are directed to bear their respective 
costs. ; 


Appeal allowed, 





AIR 1971 MYSORE 71 (V 53 C 20) 
AHMED ALI KHAN AND S. R. 
RANGE GOWDA, JJ. 


M. Anwar and another, Petitioners 
v. Haji Abdul Aziz Saheb and others, 
Resondents. 

Criminal Revn. Petn. No. 493 of 
1969, D/- 14-9-1970 against order of City 
Magistrate, Mysore, D/- 11-9-1969. 

Criminal P. C. (1898), Section 145 (1) 
— Preliminary order — Other informa- 
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tion — Magistrate is not prohibited from 
calling for police report in respect of 
private complaint before passing _preli- 
minary order, although he is not bound 
to do so. 


The language used in sub- ection (1) 
of Section 145 enables the Magistrate to 
form his opinion on any information re- 
ceived, not necessarily on evidence and 
he need not summon the witnesses before 
passing a preliminary order, nor is it 
necessary for him to call for police re- 
port if he is otherwise satisfied on the 
facts alleged in the application itself 
which was made under Section 145 on 
the sworn statement of the complainant. 

(Para 5) 


But the words ‘other information’ in 
sub-section (1) of Section 145 are wide 
enough to cover ‘the knowledge of the 
Magistrate by calling for the police re- 
- port also. There is nothing in that sub- 
section which prohibits the Magistrate 
from calling for a police report before 
he could proceed to make a preliminary 

order under Section 145 (1). 
(Para 5) 


. When once the Magistrate acquires 
the jurisdiction to initiate proceeding 
under that section, it is incumbent upon 
him to comply with the procedure laid 
down in Section 145 and to this extent 
the provisions of Section 145 are self- 
contained. AIR 1968 SC 1444, Explain- 
ed. : (Para 5) 
Cases Referred : Chronological Paras 
(1968) AIR 1968 SC 1444 (V 55) = 

E Pa 789, R. H. Bhutani 


aa (1963) 2 Mys LJ 361 = 
1964 (2) Cri LJ 100, K. Ganesh 
v. K. Venkateswara Tyer 
(1925) AIR 1925 Nag 142 (V 12) = 
25 Cri LJ 1109, ‘Emperor V. 
Phutanja 5 


Mahesh Chandra Guru, for Peti- 
tioners; K. Swamy Rao, for Respondents. 


AHMED ALI KHAN, J.:— This 
reference is made under Section 8 (2) 
of the Mysore High Court Act, 1961, by 
single Judge of this court to this Bench. 
It was argued on behalf of the petitioner 
that the provisions of Section 145 of the 
Criminal Procedure Code are self-con- 
tained, and inasmuch as .the said pro- 
visions do not provide for calling for 
report from the police in respect of the 
application filed under Section 145, Cr. 
P. C. the Magistrate was not competent 
to call for the report from the police. 
His Lordship Justice Venkataswami was 
of the opinion that on the express terms 
of Section 145, Cr. P. C. the contention 
advanced on behalf of the petitioners 
involved point of law; and referred the 
case to this bench. 


2 The material facts briefly sta- 
tad ance 
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under Section 145, Cr. P. C., by the mem- 
bers of the First party that the disputed 
saw mill situated in Mysore originally 
belonged to one Haji Abdul Aziz Saheb. 
The first member of the first party and 
the first member of the second party 
are brothers and they are sons of Haji 
Abdul Aziz Saheb. The second. member’ 
of the first party is the widow of Haji 
Abdul Aziz Saheb. The other members 
of the second party are said to be al- 
leged purchasers of the saw mill from 
the first member of the second party. 
After the death of Haji Abdul Aziz 
Saheb, a dispute arose with regard to 
the possession of the mill. The first 


. party moved the City Magistrate, Mysore 


by an application under Section 145 of 
the Cr. P. C. The learned Magistrate on 
filing of the application called for the 
police report and after receipt of the 
same on 15-7-1969, he made the follow- 
ing order in the Court-sheet: 

“15-7-1969. Complainant present and 
says that he will prove his case posted 
on 22-8-69 for evidence of Ist party.” 
On 22-8-1969, he heard the counsel for 
the first party and posted the case for 
orders on 29-8-1969. The Court-sheet of 
that day reads: 

“Ist party at request further argu- 
ment heard from the counsel for lst 
parties. He files a list with documents: 
Order on 3-9-69.” 

And, eventually on 11-9-1969, he passed 
she A the operative portion of which 
reads: - 


“I am satisfied that there is no truth 
in the averments made by the Ist party ` 
members as to the circumstances of any 
breach of peace. With this observation 
I make an order stating that there is no 
circumstance for this Court’ to -interfere 
by passing an order under Sec. 145 (1), 
Cr. P. C. The 1st party has to seek its 
relief in a proper forum and forum is 


not this Court. Accordingly, I dismiss 
this application.” 
3. The reference made to this 


bench is to the effect that the provision 
of Section 145, Cr. P. C. being self-con- 
tained there is no scope for calling for 
a police report. Mr. Mahesh Chandra 
Guru, learned counsel for the petitioners 
argued, that Section 145 of the Cr. P. C. 
is self-contained and it contains no pro- 


“vision for calling for a report from the 


Police in respect of a complaint ‘such as 
the one made by the petitioners before 
the Magistrate. He submitted that under 
the provision of Section 145 of the Cr. 
C., the Magistrate can exercise his 
jurisdiction only on the basis of police- 
report or other information. According 
to him, in cases where there is likeli- 
hood of breach of the peace in respect 
of dispute relating to immovable pro- 
perty, the police could submit a report 
ane bize fox 


Batman wren nde 
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necessary action. to be taken under Sec- 
tion 145 or other relevant provisicn of 
the Cr. P. C. A private party also. who 
apprehends. breach of the peace in res- 
pect of dispute relating to immovable 
property, may move the Court under 
Section 145 of the Cr. P. C. He urged 
that the Magistrate can proceed under 
Section 145. of the Cr. P. C.,’on the basis 
of the police report or the comolaint 
made to him by a private person. Fut he 
maintained that it is not open to Magis- 
trate to call for the police repori. In 
other words, his submission was thet the 
Magistrate should make up his mind on 
the material placed before him and then 
proceed to pass the necessary order, 


4. Section 145 of the Cr. P. C. 
reads: 


“(1) Procedure where dispute concern- 
ing land, ete., is likely to cause Lreach 
of peace: Whenever a District Magis- 
trate, Sub-divisional Magistrate or Magi- 
strate of the first class is satisfied from 
a police report or other information that 
a dispute likely to cause a breaca. of 
the peace exists concerning any land,- 
within the local limits of 
his jurisdiction, he shall make an order 
in writing, stating the grounds of his. be- 
ing so satisfied, and requiring the part- 
ies concerned in such dispute to attend 
his court in person or by pleader, within 
a time to be fixed by such Magistrate, 
and to put in written statements of their 
respective claims as respects the fact of 
actual possession of the subject of dis- 
pute and further requiring them to put 
in such documents, or. to adduce, br put- 
ting in affidavits, the evidence of such 
persons as they rely upon in support of 
such claims. 


(2) For the purposes of this Section 
the expression ‘land or water’ includes 
buildings, markets, fisheries, ecrcps or 
other produce of land, and the rents or 
profits of any such property. 


(3) A copy of the order shall be 
served in manner provided by this Code 
for the service of a summons upor such 
person or persons as the Magéstrate 
may -direct and at least one copy ‘shall 
be published by being affixed to some 
conspicuous place at or near the sibject 
of dispute. 


(4) Inquiry as to possession:— The 
Magistrate shall then, without reference 
to the merits or the claims of any of 
such parties to a ‘right to possess the 
subject of dispute, peruse the statements, 
documents and affidavits, if any, so put 
in, hear parties and conclude the inquiry 
as far as may be practicable within a 
period of two months from the date of 
the appearance of thə parties before 


him and, if possible, | decide the qvestion 
“foie x 
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was at the date of the order before-men- 
tioned in such possession of the said sub- 
ject: 

. Provided that the Magistrate may, 
if he so thinks fit, summon and examine 
any person whose affidavit has been put 
in as to the facts contained therein: 


Provided further that if it appears 
to the Magistrate that any party has 
within two months next before the date 
of such order been forcikly and wrong- 
fully dispossessed, he may treat the 
party so dispossessed as if he had been 
in possession at such date: 


Provided also that, if the Magistrate 
considers the case one of emergency, he 
may at any time attach the subject of 
dispute, pending his decision under this 


‘section. 


(5) Nothing in this section shall 
preclude any party so required to attend 
or any other person interested, from 
showing that no such dispute as afore- 
said exists or has existed; and in such 
case, the Magistrate shall cancel his said 
order and all further proceedings there- 
on shall be stayed, but, subject to such 
cancellation, the order of the Magistrate 
under sub-section (1) shall be final. 

(6) Party in possession to retain pos- 
session until legally evicted: If the 
Magistrate decides that one of the part- 
ies was or should under the second pro- 
viso to sub-section (4) be treated as be- 
ing in such possession of the said sub- 
ject, he shall issue an order declaring 
such party to be entitled to ‘possession 
thereof until evicted therefrom in due 
course of law, and forbidding all disturb- 
ance of such possession until such evic- 
tion and when he proceeds under the 
second proviso to sub-section (4), may 
restore to possession the party forcibly 
and wrongfully dispossessed. 


(7) When any party to any such 
proceeding dies, the Magistrate may 
cause. the legal representative of the 
deceased party to be mede a party to 
the proceeding, and shall thereupon 
continue the inquiry, and if any ques- 
tion arises as to who the legal represen- 
tative of a deceased party for the pur- 
pose of such proceeding is, all persons 
claiming to be representatives of the 
deceased party shall be made parties 
thereto. ; 


(8) If the Magistrate is of opinion 
that any crop, or other produce of the 
property, the subject of dispute in a 
proceeding under this section pending 
before him, is subject to speedy and 
natural decay, he may make an order 
for the proper custody or sale of such 
property, and, upon the completion of 
the inquiry, shall make such order for 


the disposal of such property, or the 
nala woo ys tharanf as he thinks fit, 
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(9) The Magistrate may, if he thinks 
fit, at any stage of the proceedings, 
under this section, on the application of 
either party, issue a summons to any wit- 
ness directing him to attend or to pro- 
duce any document or thing. 


(10) Nothing in this section shall 
be deemed to be in derogation of the 
powers of the Magistrate to proceed 


under section 107.” 


5. It is thus seen that Sec. 1145 
provides the procedure to be followed 
when the Magistrate is satisfied (i) a 
dispute exists concerning any land ete., 
within the local limits of his jurisdic- 
tion; (ii) such dispute is likely to cause 
a breach of the peace. When he is so 
satisfied, he must pass a preliminary 
order under S. 145 (1) of the Cr. P. C. 
and afterwards make an inquiry under 
sub-section (4) of that section. Though 
a proceeding under Section 145 of the 
Cr. P. C., constitutes an ‘inquiry’ within 
the meaning of Section 4 (1) (kK) of the 
Cr. P. C., Section 145 (1) does not con- 
template any sustained inquiry before 
making the preliminary order. Therefore 
any action taken by the- Magistrate be- 
fore starting proceeding under Sec. 145 
of the Cr. P. C., cannot be construed or 


said to be something which’ it was neces- ` 


sary for the Magistrate to do under Sec- 
tion 145 of the Cr. P. C. It is essen- 
tial for the assumption of jurisdiction to 
initiate proceeding under Section 145, 
Cr. P. C., that the Magistrate should be 
satisfied from a police report or other 
information that a dispute likely to cause 
a breach of the peace exists. It is not 
possible, however, to lay down any hard 
and fast rule to specify the sufficiency 
of the materials, upon which a Magis- 
trate ought to be satisfied before he 
assumes jurisdiction in a particular case. 
It is the Magistrate’s satisfaction only 
which is required and not the satisfac- 
tion of any informant or any police 
officer. In order that a Magistrate -be 
relieved of all doubt or uncertainty and 
for his mind to be reasonably certain, 
or free from doubt, there is nothing in 
sub-section (1) of Section 145 of the Cr. 
P. C., which defines upon what grounds 


he shall be satisfied or limits to his be- ' 


ing satisfied. The question . whether, 
upon the material - placed before him, 
proceeding should be initiated under Sec- 
tion 145 of the Cr. P. C., is one which 
is entirely within the Magistrate’s dis- 
cretion, and that was the pronounce- 
ment made by the Supreme Court in 
R. H. Bhutani v. Mani J. Desai, AIR 1968 
SC 1444. It is observed at p. 1448 of the 
report. thus: 

“The- satisfaction under sub-see. (1) 
- is of the Magistrate. The question whe- 
ther on the materials before him, he 
should initiate proceedings oor not is, 
therefore. in his disrration which 


na 
1 
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.of Section 145 of the Cr. P. 


A.L R. 


doubt, has to be exercised In accordance 
with the well-recognised rules of law 
in that behalf. No hard and fast rule 
can, therefore, be laid down as to the 
sufficiency of material for his satisfac- 
on. 2 


The language used in sub-section (1) 
C., enables 
the Magistrate to form his opinion 
on any information received not neces- 
sarily on evidence and he need not sum- 
mon the witnesses before passing a preli- 
minary order, nor is it necessary for 
him to call for police report if he is 
otherwise satisfied on the facts alleged 
in the application itself which was made 
under Section 145 of the Cr. P. C. on 
the sworn statement of the complainant. 
The Magistrate has the widest possible 
latitude in interpreting the words ‘or 
other information’ occurring in S. 145 (1) 
of the Cr. P. C. That was the principle 
enunciated by the Supreme Court in the 
case referred to above. It is observed 
at page 1449 of the report:— 


“The words ‘other information’ 

are wide enough to include an applica- 
tion by a private party.” 
This clearly indicates that wider inter- 
pretation should be put on the words 
‘other information’ occurring in Sec- 
tion 145 (1) of the Cr. P. C 


Again in para 9 of the judgment, at 
p. 1448 of the report, it was observed by 
their Lordships that: 

“The language of the sub-section is 
clear and unambiguous that he can ar- 
rive at his satisfaction both from the 
police report or ‘from other information’ 
which must include an application by 
the party dispossessed.” 


This observation also goes in sup- 
port of our view that the words ‘other 
information’ used in Section 145 (1) of 
the Cr. P. C., are capable of widest im- 
port. The resultant position is this, that 
the words ‘other information’ in sub- 
section (1) of Section 145 of. the Cr. P. C. 
are wide enough to cover the knowledge 
of the Magistrate or to cover the know- 
ledge of the Magistrate by calling for 
the police report also. There is nothing 
in that sub-section which prohibits the 
Magistrate from calling for a police re- 
port before he could proceed to make a 
preliminary order under Section 145 (1) 
of the Cr. P. C. Under that sub-section, 
the Magistrate can base his action on 
a sworn statement of person who pre- 
sented the complaint or by calling for 
a police report or even on perusal of 
affidavits filed by the parties in other). 
proceedings, for the simple reason that 
the satisfaction under Section 145 (1) of 
the Cr. P. C., is of the Magistrate. 

In a decision of this Court in K. 
Ganesh v. K. Venkateswara Iyer, in 
(gan 9 Mee TT "i" r] er] | =m 
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“Before initiating a proceeding under 
Section 145, Criminal P. C., a Magis- 
trate should be either moved by the 
Police or, if moved by «a private party, 
he should call for a report from the 
police as regards the likelihood of the 
breach of the peace. It may be, that in 
certain exceptional circumstances he 
may act on other information. But that 
information must come to him from 
disinterested source.” 


It is true that the Supreme Court in 
AIR 1968 SC 1444 referring to the deci- 
sion of this Court in 1964 (2) Cri. LJ 100 
(Mys). observed that the ieee used 
in Section 145 (1), Criminal P. C. is not 
capable of such restrictive interpreta- 
tion as laid down by this Court. But 
it is not laid down therein that the 
Magistrate is precluded or proh-bited 
under Section 145 (1) of the Criminal 
P. C. to call for a police report. This 
is what was observed at page 1449 of 
the report: 

“The view taken in the aforesaid 
decisions Emperor v. Phutanja, 25 Cri 
LJ 1109 = (AIR 1925 Nag 142) and 1964 
(2) Cri LJ 100 (Mys) - unnecessarily and 
without any warrant from the lanzuage 
of sub-section (1) limits the discretion of 
the Magistrate and renders the words 
‘other information’ either superfluous 
or qualifies them to mean other informa- 
tion verified by the police. In our 
view, once the Magistrate, having exa- 
mined the applicant on oath, was satis- 
fied that his application disclosed the 
existence of the dispute and the -ikeli- 
hood of breach of peace, there was no 
bar against his acting under Section 145 
(1). 39 
It is, thus, seen that the Supini Dourt 
has not laid down that the Magistrate 
was not competent to call for the volice 
report. On the other hand, by implica- 
- tion, the indication contained in the ob- 
servation of the Supreme Court gces in 
support of the contrary view. In other 
words, the Magistrate has the widest 
possible latitude under Section 145 (1) 
of the Cr. P. C., for being satisfied be- 
fore he could pass the preliminary order 
under the sub-section (1) of Section 145 
Cr. P. C. No limitations or restriztions 
can be imposed upon his discretion as to 
whether on the material placed before 
him proceeding should be initiated ander 
Section 145, Cr. P. C. if it is otherwise 
exercised judicially. It is open tc him 
to be satisfied that a dispute likely to 
cause a breach of peace exists on the 
basis of the material before him includ- 
ing the report called by him from the 
police, since Section 145 (1) of the Code 
of Criminal Procedure does not mention 


that the report made by the police must ` 


be suo motu. 


{ in this vee of the matter, wa are 
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(5) and (6) of Section 145 of the Cr. 
P. C. are complementary. Once an order 
under sub-section (1) of Section 145 of 
the Cr. P. C. has been passed, it is obli- 
gatory for the Magistrate to follow the 
procedure laid down in the subsequent 
provisions of that Section. In other 
words, when once the Magistrate is satis- 
fied as to the likelihood of the breach of 
the peace, he must pass a preliminary 
order under sub-section (1) and after- 
wards make an inquiry under sub-s. (4). 
When once the Magistrate acquires the 
jurisdiction to initiate proceeding under 
that section, it is incumbent upon him 
to comply with the procedure laid down 
in Section 145, Cr. P. C., and to this 
extent the provisions of Section 145 of, 
the Cr. P. C. are self-contained. 


6. The second contention advan- 
ced by Mr. Mahesh Chandra Guru on 
behalf of the petitioner is that the Magi- 
strate having posted the case of the first 
party on 15-7-1969 ought not to have 
dismissed the complaint petition. Ac- 
cording to him, the Court should have 
afforded an opportunity tc the complain- 
ant to edduce his evidence. We are of 
the opinion that on the material on re- 
cord, the contention advanced by Mr. 
Mahesh Chandra Guru is unsustainable, 
(Here His Lordship discussed the evi- 
dence on the record and proceeded.) 


7. From the record, it cannot be 
said that no opportunity had been given 
to the petitioner to adduce the evidence. 
The petitioner did adduce evidence in 
the shape of documents and it was taken 
into consideration by the Magistrate. 
Nowhere it appears from the record that 
the petitioner was willing to adduce any 
oral evidence. Therefore, on the mate- 
rial on record, the contention advanced 
by Mr. Mahesh Chandra Guru that no 
opportunity had been afforded to the 
petitioner to adduce evidence is unmain- 
tainable. 


8. Thus for the reasons stated 
above, this petition is disallowed and the 
same is dismissed. 

Petition dismissed. 
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Govinda and others, Petitioners v. 
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dents. 

Civil Revn. Petn. No. 1070 of 1969, 
D/- 25-9-1970 from order of the Court 
Land Tribunal, Coondapur, D/- 22-4-1969: 

Civil P. C. (1908), Section 115 — 
Revision — Application under Sec. 14, 
Mysore Land Reforms Act — Application 
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for amendment — Revision against order 
on, is competent. C. R. P. No. 2032 of 
1969 (Mys.) and C. R. P. No. 182 of 1968 
(Mys.), Overruled. _ 


An order on an interlocutory appli- 


cation allowing amendment of application: 


under Section 14, Mysore Land Reforms 
Act cannot be construed as one which 
affects the rights and liabilities of the 
parties. It is only an intérlocutory order, 
the correctness of which can be ques- 
tioned in an appeal against the final 
decision in the main case. As no appeal 
lies from such interlocutory orders 
which do not affect the rights and liabi- 
lities of the parties as such, appeal under. 
Section 118 (1) of Mysore Act against 
- the interlocutory order under . Sec. 14 
of that Act does-not lie and therefore 
a revision under Section 115 is main- 
tainable. C.R.P.No. 2032/1969. (Mys) 
and C. R: P. No. 182/1968. (Mys.), Over- 
ruled; AIR 1967 SC 799 and AIR 1967 
SC 1360, Relied on. (Para 6) 


Cases Referred: Chronological Paras 
(1969) C. R. P. No. 2032 of 1969 : 


(Mys.) f 
(1968) C. R. P. No. 182 of 1968 


(Mys.) l 
(1967) AIR 1967 SC 799 (V .54) = 

(1967) 1 SCR 310, Central Bank 

of India Ltd. v. Gokal Chand 
(1967) AIR 1967 SC 1360 (V 54) = 

(1967) 3 SCR 59, Bant Singh 

Gill v. Shanti Devi 3, 5 

B. P. Holla, for Petitioners; U. L. 

Narayana Rao, for Respondents. . 


ORDER :— Malimath, J. has refer- 
red this Civil Revision Petition for a 
decision by a Division Bench as he was 
of the view that the view taken by 
Chandrashekhar, J. an Sadananda 
Swamy, J. in C. R. P. No. 2032 of 1969- 
and C. R. P. No. 182 of 1968, respectively 
that a revision- petition does not lie to- 
this Court against an interlocutory order 
‘passed by the Land Tribunal.under the 
Mysore Land Reforms Act, 1961 (to be 
hereinafter referred to as the ‘Act’.) was 
not in accordance with the law laid 
down by the Supreme Court, and hence, 
that view required to be reconsidered 
by a Division Bench. a . 

2. The facts which have given 
rise to _ this revision petition, briefly 
stated, are these: ; 
Marry Fernandes and Theresa Fernandes 
two landladies filed an application in 
R. L. C. No. 83 of 1968 on the file of 
the Land Tribunal at Coondapur against 
their tenants-respondents therein for re- 
sumption of certain lands under Sec. 14 
of the Act. Sometime later, the. land 
ladies filed an application under Order. 
VI, Rule 17 of the Civil Procedure Code 
by which they wanted the following 


amendment to the original application 
EJ be tpa ; 


-against items 15, 16, 17, 23 


3, 5, 6 


ALR. 


“Add: ‘For non-agricultural purpose, 
construction of houses for the family 
members of applicants and also for ap- 
Plicants’ in column 7 in Annexure ‘J’ 


“Add: ‘Garden’ in Col. 8 in annexure 


‘J’ against items 15, 16, 17, 23.” 


In support of this application, they filed - 
an affidavit stating that while preparing 
the original application, by oversight and 
mistake, the classification of items 15, 
16, 17, 21 and 23 was shown as wet and 
in fact they were garden lands and 
while stating the purpose for which they 


. sought resumption, by mistake arid in- 


advertence, they omitted to mention that 
they required the land for non-agricul- 
tural purpose, namely, for construction 
of houses also. The tenants opposed the 
application on various grounds. The 
tribunal, however, allowed the amend- 
ment holding that the amendment sought 


-for did not change the nature of the 


application and that the amendment 
sought for was bona fide. Aggrieved by 
this order, the tenants have filed the 
present civil revision petition. 


3. The main -question that arises 
for consideration is whether under Sec- 
tion 115 of the Civil Procedure Code a 
revision petition lies to this Court from 
an interlocutory order passed by the 
Land Tribunal in an application under 
Section 14 of the Act. In order to ans- 
wer this question, it is necessary to refer 
to Section 118 (1) of the Act. That Sec- 
tion reads: i 


“Save, as otherwise provided in this 
Act, from. every decision or order pass- 
ed by the Tribunal an appeal shall lie to 
the appellate Authority; and the order 
of the Appellate Authority on such ap- 
peal shall be final.” : 


The other sub-sections of this section are 
not necessary for the purpose of this 
case. This provision: has been amended 
by Act VI of 1970 with effect from 15th 
January, 1970. Al that has been done 
by the amendment is that for the word 
‘Tribunal’ the word ‘Court’ is substituted 
and for the expression ‘Appellate Autho- 
rity’ the expression ‘District Court’ is 
substituted. This section provides that 
an appeal shall lie from every decision 
or order passed by the Tribunal (now 
the Court). It is contended as contend- 
ed before. Malimath, J. by the land- 
ladies, that the expression ‘every deci- 
sion or order’ in Section 118 (1) of the 
Act includes all interlocutory orders also 
and, if that be so. only an appeal lies 
as provided under Section 118 (1) of the 
Act and no revision lies to this Court 
under Section 115 of the Civil Procedure 
Code. In fact that was the. view taken 
by Chandrashekhar, J. and Sadananda `- 
Swamy, J. in the two revision petitions 


ya? 
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decisions of the two learned Judges in 
those revision petitions, that two deci- 
sions of the Supreme Court were not 
brought to their notice, they being (1) 
The Central Bank of India v. Gokxal 
Chand, AIR 1967 SC 799 and (2) Bant 
Sines Gill v. Shanti Devi, AIR 1967 5C 


4. In the first case, the question 


that came up for consideration was -he 
construction of Section 38 (1) of -he 
Delhi Rent Control Act, 1958. In that 


case, the landlord made an application 
to the Controller for eviction of che 
tenant on the ground that he bona fide 
required the premises for his occupation. 
The tenant filed an application before 
the Controller alleging that the accommo- 
dation in premises No. 17, Alipur Road in 
which the landlord was living, consisted 
of more than three rocms and conse- 
quently the landlord did not bona tide 
require the premises in dispute for his 
own occupation and praying for the 
issue of a commission to go to the said 
premises and to prepare a plan of the 
same. By his order dated 29th May, 
1965, the Controller rejected the arpli- 
cation. From that order, the tenant fled 
an appeal to the Rent Control Tribtnal 
which was the appellate Authority. The 
Tribunal held that no appeal lay -from 
the aforesaid order of the Controller 
under S. 38 (1) of the Delhi Rent Con- 
trol Act, 1958, and on that basis it dis- 
missed the appeal. The High Court 
agreed with this decision of the Tr:bu- 
nal. Later on, the tenant took up the 
matter by special leave to the Supreme 
Court and before the Supreme Court he 
relied upon Section 38 (1) of the Delhi 
Rent Control Act, 1958, which read: 


“An appeal shall lie from every 
order of the Controller made under this 
Act to the Rent Control Tribunal (h2re- 
inafter referred to as the Tribunal) 
consisting of one person only to be ap- 
pointed by the Central Government by 
notification in the Official Gazette.” 


He contended that the expression ‘every 
order of the Controller’ passed under 
that section included the order passed 
by the Controller refusing to appoint a 
commissioner also, and hence, the ap- 
peal was competent. Dealing with that 
question, this is what the Supreme Court 
said: ? ` 

“The object of Section 38 (1) is to 
give a right of appeal to a party ag- 
grieved by some order which affects his 
right or lability. In the context of Sec- 
tion 38 (1), the words ‘every order of the 
Controller made under this Act’, though 
very wide, do not include interlocutory 
orders, which are merely procedural and 
do not affect the rights or liabilities of 
the parties. In a pending proceeding, 
the Controller may pass 


Govinda v. Mary Fernandes 


many inter-’ 


[Prs. 3-6] Mys. 77 


locutory orders under Sections 36 and 
37, such as orders regarding the sum- 
moning of witnesses, discovery, produc- 
tion and inspection of documents, issue 
of a commission for examinétion of 
witnesses, inspection of premises, fixing 
a date of hearing and the admissibility 
of a document or the relevancy of a 
question. All these interlocutory orders 
are steps taken towards the final adjudi- 
cation and for assisting the parties in 
the prosecution of their case in the 
pending proceeding they regulate the 
procedure only and do not affect any 
right or liability of the parties. The 
legislature could not have intended that 
the parties would be harassed with end- 
less expenses and delay by appeals from 
such procedural orders. It is open to 
any party to set forth the error, Gefect 
or irregularity, if any, in such an order 
as a ground of objection in his appeal 
from the final order in the main pro- 
ceeding. Subject to the aforesaid limi- 
tation, an appeal lies to the Rent Control 
Tribunal from every order passed by the 
Controller under’ the Act. Even an inter- 
locutory order passed under Sec. 37 (2) 
is an order passed under the Act and 
is subject to appeal under Section 38 (1) 
provided it affects some right or liabi- 
lity of any party.” 


5. In the second case also Bant 
Singh Gill’s case, AIR 1967 SC 1360, the 
Supreme Court approved the principle 
laid down in the Central Benk of India’s 


_case, AIR 1967 SC 799 referred to above. 


6. An order on an interlocutory 
application allowing amendment  under{ 
the Act, cannot, therefore, be construed 
as one which affects the rights and lia- 
bilities of the parties. It is only an inter- 
locutory order, the correctness of which 
can be questioned in an appeal against 
the final decision in the main case. If 
the argument of the landladies is to be 
accepted, then an appeal would lie from 
every order passed in the case even 
though it does not affect the rights and 
liabilities of the parties finally. We do 
not think that tnis was the intention of 
the Legislature as observed by the 
Supreme Court in the Central Bank 
of India’s case, AIR 1967 SC 799 refer- 
red to above. We are, therefore, of the 
opinion that no appeal lies from such] ° 
interlocutory orders which do not affect 
the rights and liabilities of the part- 
ies as such; therefore, a revision peti- 
tion is maintainable under Section 115 
of the Civil Procedure Code. In appro- 
priate cases, the High Court may inter- 
fere with interlocutory orders in revi- 
sion. That does not mean that the 
tenants -in this case, who are the peti- 
tioners before us, can succeed on the 
merits of the case. It is open to them 
to raise all grounds of objections includ- 
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ing the grounds which they have raised 
now against the order allowing the 
amendment, in the appeal which may 
be filed against the final order to be 
passed in the main application. 


7. In the result, we accept the 
view taken by Malimath, J. in his order 
of reference, but dismiss this revision 
petition on merits. 

8. No costs. ` 
Order ‘accordingly, 
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A. NARAYANA PAI, C. J. AND 
M. S. NESARGI, J. 


Danagouda Ningangouda, Petitioner 
v. Basappa Fakeerappa and others, Res- 
pondents. 


Writ Petn. No. 407 of 1970, D/- 6- 
11-1970. i i 


Constitution of India, Article 226 — 
Election petition under Section 106, 
Mysore Village Panchayats and Local 
Boards Act (1959) — Munsiff dealing 
with such petition under Section 106 (2) 
has to decide it on merits and has nọ 
power to dismiss it for default of ap- 
pearance of petitioner — Dismissal for 
default is without jurisdiction — Sub- 
sequent correction thereof by restoration 
of petition should not be interfered with 
under Article 226 — (1969) 1 Mys LJ 
585, Rel. on; AIR 1951 Mad 813, Dist. 

(Paras 6, 7) 
Cases Referred: Chronological Paras 
(1969) 1969-1 Mys LJ 585 = 19 Law . 
Rep 1, Chaluvaraju v. N. T. 
Ramaswamigowda 3 
(1951) ATR 1951 Mad 813 (V 38) = 


ILR (1952) Mad 104, Koti Reddy’ 
v. Venkayya 


K. A. Swamy, for Petitioner; V. S. 
Kulkarni, for Respondent 1; Other res- 
pondents unrepresented. ` i 


NARAYANA PAI, C. J.:— The peti- 


fioner, who was a successful candidate 
at an election to the Taluk Development 
Board of Kushtagi, was a respondent in 
an election petition questioning or chal- 
lenging his election. The petition was 
presented to the Munsiff at Kustagi 
under Section 106 of the Mysore Village 
Panchayats and Local Boards Act, 1959. 
The Munsiff dismissed the petition for 
default of appearance of the election 
petitioner on the 14th of August, 1969. 
On the 19th of the same month 
plication was made for restoration of the 
petition. It was restored by an order of 
the Munsiff dated the 2nd. day of Sep- 
tember, 1969, reading as follows:— 


LN/LN/F772/70/KSB/B 


an ap-: 


A.LE. 


“Heard Advocates on both sides. 
For the reasons stated in the affidavit, 
in the interest of justice the order of 
dismissal is hereby set aside on pay- 
ment of costs to respondents Nos. 3 and 
4 of Rs. 20/- by petitioner in this casa.” 
Respondent 4 is the present petitioner. 
The record also shows that respondents 
1 and 2 (in the election petition) has no 
objection and what is described as an 
objection petition filed by respondents 3 
and 4 in the Musiff’s Court was not 
supported by any affidavit. 


2. An appeal to the Distric 
Judge, Raichur, by the present petitioner 
has also been dismissed. 


3. The point urged on behalf of 
the petitioner by Mr. Swami is that the 
Munsif, though a persona designata 
has the power of dismissing an election 
petition for default of appearance, but 
once he does so, he becomes functus 
officio and has no further power to res- 
tore the petition. He relies upon a rul- 
ing of the Madras High Court reported 
in Koti Reddy v. Venkayya, AIR 1951 
Mad 813. Mr. V. S. Kulkarni for the res- 
pondent (election petitioner) contends - 
that the principles stated by this Court 
in the case of Chaluvaraju v. N. T. 
Ramaswamigowda, (1969) 1 Mys LJ 585 
while dealing with sub-section (7) of 
Section 106 of the Mysore Village Pan- 
chayats and Local Boards Act, apply to 
the case of the Munsiff also acting under 
sub-section (2) of the. same section, and 
that therefore, a Munsiff, hearing an 
election petition: under that  sub-sec- 
tion has no power to dismiss the peti- 
tion for default. 


4. The Madras case proceeded 
upon the language of the rule relating to 
or governing the trial of election peti- 
tions there considered and observed that 
the conferment of powers of the Civil 
Court under the Civil Procedure Code 
on authorities of that nature for the pur- 
poses of conducting the enquiry, is not 
in itself sufficient to confer upon such 
authorities all the powers of a Civil 
Court. It is not clear from the judgment 
whether the rules conferred any power 
on the election Tribunal in that case the 
power to dismiss a petition for default. 


5. In the decision. of this court, 
it has been expressly stated that “when 
a court or authority is empowered to 
decide an appeal or decide any dispute, 
the mandate of the statute is that the 


court or authority should decide the 
same after examining -the merits.” It 
is also observed that the power 


to dismiss a matter for default is a 
power which should be expressly con- 
ferred upon an authority; and that other- 
wise, or in the absence of such confer- 
ment of the power. to dismiss for de- 
fault, the power of adjudication must 
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necessarily be read as casting upon ~he 
authority a duty to examine the merits 
of the case and. then come to a decision. 


6. The decision of this court relied 
upon by Mr. Kulkarni appears to us to 
have a more direct bearing on the con- 
troversy now raised before us. It is not 
a difficult or unworkable principle nor 
will the courts as Mr. Swami apprehends 
find themselves helpless if the paries 
persistently commit default. After giv- 
ing sufficient opportunity to the parties, 
it is undoubtedly possible for the Man- 
siff to come to a decision on the mezits 
upon such evidence as tne parties have 
placed on record. If any party, on wkom 
the burden of proof lies in respect of 
any issue, fails to adduce evidence ii is 
open to the Munsiff to record a finding 
that the party, on whom the burden of 
proof lies, having failed to adduce evi- 
poe the issue must be found aganst 

m. 


q. There is, therefore, consider- 
able force in the argument that the bri- 
ginal dismissal for default itself was one 
made without jurisdiction .or in conira- 
vention of law, and that, therefore, the 
subsequent correction thereof should not 
be interfered with under Article 22€ of 
the Constitution. 

8. We, therefore, decline to irter- 
fere and dismiss the writ petition. 

9. The Munsiff will dispose of 
the election petition on his file expedi- 
tiously. 

Writ petition 
dismissed. 
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Alphonso Nazareth, Appellan v. 
Xavier Dias and others, Respondents. 


Mise. First Appeal No. 101 of. 1968, 
D/- 15-9-1970, against order of Civ] J. 
Udipi, D/- "16-3-1968. 

(A) Civil P. C. (1908), O. 43, R. 1 (k) 
and O. 22, R. 9 read with Rule 1. 
Appeal lies from order refusing to set 
aside abatement of appeal — Word ‘suit’ 
in O. 43, R. 1 (k) includes appeal. 


The word ‘suit? has a narrow mean- 
ing as well as a wider meaning. Im its 
wider meaning it includes an appeal also 
because an appeal is in a sense, conti- 
nuation of a suit. The word ‘sui’ in 
Clause (k) of Rule 1 of Order 43 should 
be interpreted to include an  apoeal. 
Hence an appeal lies under Order 43, 
Rule 1 (k) against an order under C. 22, 
R. 9, declining to set aside the abatement 
of an appeal: AIR 1960 SC 307 and AIR 
1952 Nag 181 and AIR 1941 Mad 51 and 


LN/LN/F770/70/LGC/D 


— 


Alphonso v. 


Xavier Dias [Prs. 5-9] Mys. 79 
AIR 1938 Pat 125, Rel. on; AIR 1929 
Cal 532 (2) and AIR 1961 All 527 and 


AIR 1968 Punj and Har 70 and AIR 
1963 Guj 258, Dissented from. 
(Paras 16, 32) 


(B) Civil P. C. (1908), O. i R. 9 (2) 
and Rule 4 read with Rule Limi- 
tation Act (1963), Section a — Applica- 
tion for substitution of legal representa- 
tives deceased respondent and for set- 
ting aside of abatement of appeal filed 
beyond limitation — Appellant also fil- 
ing application for condonation of delay 
— Consideration of application under 
Section 5, Limitation Act, not necessary 
— “Sufficient cause” within Order 22, 
Rule 9 (2) to be considered. 


Though the court should not accept 
the bare allegation in an application as 
to the reason for not bringing the legal 
representatives on record within the 
prescribed time, but should examine and 
consider the evidence adduced in sup- 
port of such plea, the court should not 
be over-strict in requiring as to why 
the application for substitution of legal 
representatives or for setting aside abate- 
ment, was not made in time. The fail- 
ure of a litigant to account for his non- 
diligence during the whole of the period 
of limitation prescribed for an appeal or 
an application does not disqualify him 
from praying for the ccndonation of 
delay. AIR 1964 SC 215 and AIR 1962 
SC 361, Foll. (Paras 43, 44) 


Where the appellant files an appli- 
cation under Order 22, Rule 4 read with 
Rule 11 for substitution of the legal re- 
presentatives of the deceased respondent 
along with an application for setting aside 
the abatement of the appeal under 
Order 22, Rule 9 and alsc another ap- 
plication under Section 5 of the Limita- 
tion Act for condonation of delay. 
The application under Section 5 of 
the Limitation Act does not arise for 
consideration at all and what the Court 
has to consider is whether the appellant 
was prevented by sufficient cause from 
making in time the application for the 
substitution of the legal representatives 
of deceased respondent. What it has 
to consider is whether the appellant was 
prevented by sufficient cause from pre- 
senting such application on such re- 
opening ` day 


Where the appellant had shown that 
on account of his illness he was pre- 
vented from so doing, the application 
for setting aside the abatement, made 
by him within the period of 60 days 
from the last date for filing the appli- 
cation for substitution of the legal re- 
presentatives. 


Held that the application should 
have been allowed by the appellate 
Court. (Paras 35, 44, 45) 


80 Mys. [Prs. 1-11] Alphonso v. Xavier Dias (Chandrashekhar J.) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 Punj. and Har. 70 
(V 55) = ILR (1967) 2 Punj 751, 
Sat Pal Parmeshwar Dial v. 
Budha Lalji ai: 
(1964) AIR 1964 SC 215 (V 51) = 
(1964) 3 SCR 467, Union of India- 
v. Ramacharan 43 
(1963) AIR 1963 Guj 258 (V 50) = 
(1964) 5 Guj LR 160, Dahyabhai 
Mathurbhai v. Bhaishankar 22 
(1962) AIR 1962 SC 361 (V 49) = i 
- (1962) 2 SCR 762, Ramlal v. 
Rewa Coal Fields Ltd. 44 
(1961) AIR 1961 All 527 (V 48), 
Mahbood Hasan Khan v. Syed 
Bashir Husain 20 
(1960) AIR 1960 SC 307 (V 47) = 
(1960) 2 SCR 209, Nachiappa 
Tert v. Subramaniam Che- 


ttia 
(1952) AIR 1952 Nag 181 (V 39) = 
ILR (1949) Nag 437, Ganpat 
Bapuji v. Shri Maruti Deosthan 27 
(1941) AIR 1941 Mad -51. (V 28) = 
1940-2 Mad LJ 562, Raju Mudali 
v. Chinnaraju Naidu 25 
(1938) AIR 1938 Pat 125 (V 25) = 
ILR 17 Pat 84, Mir Wajid Ali v. 
Fagoo Mandal 
(1929) AIR 1929 Cal 532 -(2) (V 16) 
. = 33 Cal WN 881, Akkas Mia ve 


_28, 31 


Abdul Aziz 19 


B. P. Holla, for Appellant; P. Gana- 
pathy Bhatta (for No. 1); K. D. 
Karanth (for Nos. 2, 4, 5 to 8) aa ‘S. S. 
Sripathy - (for No. 3, for Respondents. 


JUDGMENT :— The principal ques- 
tion that arises for determination in this 
appeal is whether an appeal will lie 
from an order declining’ to set aside the 
abatement of an appeal. 


2. The appellant herein was also 
the appellant in R.A.No. 104 of 1965 on 
the file of the Civil Judge at Udipi. 
During the pendency of that appeal, res- 
pondent 1 therein died on 7-2-1967: On 
5-6-1967 -the appellant made an applica- 
tion under Order 22, Rule 4 read with 
Rule 11, C.P.C. for bringing on record 
the legal . representatives of deceased 
respondent 1. Along with that applica- 
tion he made an application under 
Order 22, Rule 9, C.P.C. praying for 
setting aside the abatement of the appeal 
and another application under Section 5 
of the Limitation Act purporting to be 
for condonation of delay in presenting 
the application for setting aside such 
abatement. . 


3. The learned Civil Judge dis- 
missed the application under Section 5 
of the Limitation Act, holding that there 
were no sufficient grounds for condona- 
tion of delay. He further held that con- 
sequently the application for setting 
aside the abatement of the appeal and 


A.I. R. 


the application to bring on record legal 
representatives of deceased respondent 1, 
did not survive and that the appeal had 
already abated under Order 22, Rule 3, 
(R. 4?), Civil P. C. Against the orders 
of the learned Civil Judge on these three 
applications, the appellant has preferred . 
this appeal purporting to be under Cl. (k) 
of Rule 1- of Order 43, Civil P. C 


4 Mr. K. R. D. Karanth, learn- 
ed counsel for respondents 2 and 4 to 8, 
raised a preliminary objection that this 


‘appeal is not maintainable under O. 43, 


R. 1 (k), Civil P. C. Elucidating his con- 
tention, Mr. Karanth submitted that an 


. appeal lies under Order 43, Rule 1 (k) 
- Civil P. C., only from an order refusing 


to set aside the abatement of a suit and 
not from an order declining to set aside 
abatement of an appeal. 


5. On the other hand, Mr. B. P. 
Holla, learned counsel for the appellant, 
contended that an appeal is maintainable 
under Order 43, Rule 1 (k), Civil P. C. 
from an order refusing K Set aside the 
abatement of an appeal also. 


6. In order to appreciate these 
rival contentions, it is useful to set out 
the relevant provisions of the Code of 
Civil Procedure. 


7. The material part of sub-sec- 
tion fi of Section 104 reads: 

S. 104 (1). An appeal shall lie from 
the following orders, and save as other- 
wise provided in the body of this Code, 
or by any law for the time veng in 
force, from no other ordersi 


2A to D Gemalled)« 
(p) 


D any order made under rules from 
wD an appeal'is expressly allowed by 
TLULES + wccccccvcccsccene 


8. Rule 3 (1) and Rule 4 (1) of 
Order 22 provides for the legal represen- 
tative of a deceased plaintiff and the 
legal representative of a deceased defen- 
dant respectively being made a party 
to the suit on an application being made 
in that behalf. 

9. Sub-rule (2) of Rule 3 of 
Order 22 provides that where within the 
time limited by law no application is 
made under sub-rule (1) of that Rule, 
the suit shall abate so far as the decea- 
sed plaintiff is concerned. 

10. Likewise, sub-rule (3) of 
Rule 4 of Order 93 provides that where 
within the time limited by law no ap- 
plication is made under sub-rule (1), 
the suit shall abaté as against the de- 
ceased defendant. - 


il. Sub-rule (2) of Rule 9 of 
Order 22 provides that the plaintiff or 
the person claiming to be the legal re- 


« 
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presentative of a deceased plaintiff may, 
-apply for an order to set aside the akate- 
ment and that if it is proved that he was 
prevented by any sufficient cause from 
continuing the suit, the court shall set 
aside the abatement. 

“42. Rule 11 of Order 22 reacs: 


11. Application of Order to appz2als: 


- In the application of this Order to. 


appeals, so far as may be the word 
‘plaintiff shall be held to include an 
appellant the word ‘defendant’ a resson- 
` -dent, and the word ‘suit’ an appeal. ` 

13. The material part of Rue 1 
of Order 43 providing for appeals from 
orders, reads: ; 

Order 43, Rule 1. An apeal ‘shal. lie 
from the following orders under the 
provisions of ° Saou 104, namely: ` 

(a) xX 

(k) an order mda Rule 9 of Order 
XXII refusing to set aside the abatement 
‘or dismissal of a suit. 


14, Mr. Karanth contended that 

Clause (k) of Order 43, Rule 1, Civil 
P. C., providing for an appeal from an 
order refusing to set aside thè abatement 
or dismissal, speaks of a suit but not 
of an appeal and that hence, no arpeal 
is provided under that clause from an 
order refusing to set aside the abatement 
of an appeal. On the other hand, Mr. 
Holla contended that the word ‘suit’ oc- 
curring in Clause (k) includes an ap- 
peal. ; ; 
15. The question whether an ap- 
peal lies under Order 43, Rule 1 (k) 
from an order refusing to set aside the 
abatement in an appeal, turns on the 
interpretation of the word ‘suit’. 
ring in that clause. 

16. The word ‘suit’ has a narrow 
meaning as well as a wider meaning. In 
its wider meaning, it includes an appeal 


ozcur- 


also because an appeal is in a sense, 
continuation of a suit. ` 

17. There is conflict of judicial 
opinion on the question whether the 


word ‘suit’? occurring in Order 43, Rule 
1 (k) includes an appeal and conse- 
quently whether an appeal lies there- 
under from an order refusing to set aside 
abatement of an appeal. 


18. The High Courts of Patna, 
. Madras and Nagpur have taken the view 


that such an appeal lies, while the High . 


Courts of Calcutta, Allahabad, Gujarat 
and Punjab have taken a contrary view. 
19. In Akkas. Mia v. Abdul Aziz 
AIR 1929. Calcutta .532 (2) a Bench of 
the Calcutta High Court said that waere- 
as Order 22, Rule 11 provides only for 
the application of that Order to apoeals 
and that in doing so states that the 
word ‘suit’ be held to include an appeal, 
_there is nothing in Order 43, Rule i (k) 
ms g i? in 


vee om an 


confined the 
‘clause against an order refusing to set 
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which enables us to apply’ 
‘suit’ to an appeal. 


20. In Mahboob Hasan Khan v. 
Syed Bashir Husain, AIR 1961 AL 527, 
Nasrulla Beg,. J., said that a reference 
to the provisions of Order 22 Rute 11, 
Civil P.-C., would show that where it 
was the intention of the Legislature to 
include appeal in the word ‘suit, the 
Legislature expressly provided for the 
same, and that in the absence of a simi- 
lar provision in Order 43, the word ‘suit’ 
occurring in clause (k) of Rule 1 of that 
Order should not be interpreted zo in- 
clude an appeal. 


21. . In Sat Pal 


the word 


Rameshwar Dial 


v. Budha Lalji, AIR 1968 Punj and Har 


70 this is what Gurdev Singh, J. said 
at p. 72: 


“The Legislature, while enacting 
Order 43, was fully conscious of the fact 
that Rule 9 of Order 22 applies noz only 
to suits but to appeals as well ...... All the 
same, the legislature did not provide an 
appeal, while making the provision in 
Clause (k) of Rule 1 of Order 43 bf the 
Civil, Procedure Code, against every 
order passed under Order 22, Rule 9 of 
the Civil Procedure Code, but explicitly 
right of appeal in that 


aside the abatement or dismissal 
suit as distinct from an appeal. 
If the intention of. the Legislature was 
that the right of appeal should be avail- 
able even against orders refusing to set 
aside abatement or dismissal of appeals 
as distinct from suits, it could have very 
well stated so in clause (k) by adding 
the words ‘or appeals’ at the end of this 
clause. If it did not do so, the intention 
obviously was not to provide an appeal 
against the order refusing to set aside 
abatement of an appeal. It is again 
significant that there is no provision in 
Order 43 ‘similar to the one contained in 
Rule 11 of Order 22 of the Civil Proce- 
dure Code, by which the reference to 
suits in this Order can be deeməd to 
include appeals nor is there anything 
in Order 22, Rule 11 itself which can 
extend the operation of that ordər to 
appeals for the purpose of Order 43 of 
the Civil Procedure Code.” 

22. Similar is the reasoning of a 
single Judge of the Gujarat High Court 
in Dahyabhai Mathurbhai v. Bhaishan- 
kar, AIR 1963 Guj 258. 


23. I shall set out briefly the 
reasoning of the High Courts which have 
taken the contrary view. 


24. In Mir Wajid Ali v. Fagoo 
Mandal, AIR 1938 Pat 125, a Bench of 
the Patna High Court said that if R. 11 
of Order 22 applies to Rule 9 cf that 
Order, it - would be -difficult to read 
Order 43, Rule 1 (k) without reterence 


of a 
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to”Rule 11 and that when there is an 
appeal from an order refusing to set 
aside abatement in a suit, it cannot be 
said on a parity of reasoning that there 
‘is no appeal from similar order in an 
appeal. Their Lordships also pointed the 
following anomaly that would result 
from holding that no appeal’ lies from 
an order refusing to set aside abatement 
of an appeal. If the court refuses to 
set aside abatement of an appeal, no: fur- 
ther proceedings can he taken in that 
appeal and the matter cannot be raised 
by preferring a. further appeal to the 
High Court because there will be no 
decision on merits when once the appeal 
has abated and there is nothing -to be 
done in the further appeal. 


25. In Raju Mudali v. Chinna- 
raju Naidu. AIR 1941 Mad 51, King, J., 
said that the expression ‘refusing to set 
aside abatement or dismissal of a suit’ 
is merely a compendious way of refer- 
ring to the provisions of Rule 9 of 
Order 22. 


26. His Lordship added that it 
would be contrary to all rules of logical 
interpretation if the word ‘suit’ in Cl. (k) 
of Rule 1 of Order 43 is to bear a dif- 
ferent meaning from what it bears in 
Order 22, Rule 9. Civil P. C. 


27. The reasoning of the Nagpur 
High Court in Ganapath -Bapuji v. Shri 
Maruti Deosthan, AIR 1952 Nag 181 is on 
the same lines as in the above decisions 
of Madras and Patna High Courts. . 

` 28. In Nachiappa v. Subramaniam 

Chettiar, AIR 1960 SC 307 the Supreme 
Court had to construe the word ‘suit’ 
occurring in Section 21 of the Arbitra- 
tion Act, 1940. Before that Act was en- 
acted, arbitration in pending suits was 
governed by Schedule II to the Code of 
Civil Procedure. 


29. Para 1 of that Schedule read: 

1. Where in any suit all parties 
interested agree that any matter in dif- 
ference between them shall be referred 
to arbitration, they may at any time be- 
fore judgment is pronounced ‘apply in 
writing to the court-for an order of 
reference. 

38. The wordings of 
of the Arbitration Act, are substantially 
the same. : 


$1. In Nachiappa’s case, AIR 1960 
SC 307 it was contended before the 
Supreme Court that an order of refer- 
ence can be made only by the trial court 
and not by the appellate Court. Repel- 
ling that contention, Gajendragadkar, J., 
(as he then was), who spoke for the 
Court, said that proceedings in appeal 
are continuation of the suit, that speak- 
ing generally, as prescribed by Sec. 107, 
Civil P. C. the appellate Court has all 
the powers of the trial court and can 


-bad and Punjab and Haryana. 


Section 21. 


ALR. 


perform, as nearly as may be, the same 
duties as are conferred and imposed on 
the trial court and that .prior to passing 
of the Arbitration Act, the long-standing 
practice of Indian Courts was to refer 
to arbitration disputes pending be- 
fore the appellate Court between the 
parties to the appeal, and that having 
regard to the fact that the, words used 
in Section 21 of the Arbitration Act are 
substantially the same as those used in 
para 1 of Schedule II to the Civil P. C., the 
word ‘suit’ in Section 21 cannot be con- 
strued in the narrow sense of meaning 
only the suit and not an appeal. 


32. In the light of the aforesaid 
observations of the Supreme Court, the 
word ‘suit’ in clause (k) of Rule 1 of 
Order 43, C.P.C., should, in my opinion, 
be interpreted to include an appeal and 
the view taken by the High Courts of 
Madras, Patna and Nagpur on this point 
should be preferred to the view taken 
by the High Courts of Calcutta, Allaha-|_ 
Hence 
the preliminary objection of Mr. Karanth 
as to the maintainability of this appeal 


under Order 43,° Rule 1 (k), C. P.C. 
should be overruled. 
33. Mr. Holla urged that the 


learned Civil Judge fell into an error in 
thinking that an application under Sec- 
tion 5 of the Limitation Act was neces- 
sary for condoning the delay in making 
the application for setting aside . the 
abatement. Elaborating his contention, 
Mr. Holla submitted that respondent 1 
before the Civil Judge, died on 7-2-1967, 
that the appellant filed the applications 
on 5-6-1967,.within 150 days from the 
date of the death that hence all that 
was necessary was an application for 
setting aside the abatement and that the 
appellant’s application under Section 5 
of the Limitation Act was misconceived. 
Mr. Holla added that the learned Civil 
Judge erred in taking up, in the first 
instance, the application under Section 5 
of the Limitation Act which was wholly 
unnecessary. i 


34. In ‘the course of his order 
dated 16-3-1963, in the main appeal, the 
learned Civil Judge has stated that he 
has dismissed R. I. A. No. 287 of 1967 
made under Section 5 of the Limitation 
Act as there were no sufficient causes to 
condone the delay, and that automati- 
cally the other applications R. I. As. Nos. 
288 and 291 of 1967, for setting aside the 
abatement and to bring the legal repre- 
sentatives on record, did not survive at 
all. Though in his order dated 15-3- 
1968 made on R. I. A. No. 287 of 1967 
there are a few observations as to whe- 
ther the appellant was prevented by suf- 
ficient cause from bringing the legal 
representatives on record in time, -the 
conclusion of the learned Civil Judge 
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was that the application under Orde: 22, 
Rules. 4 and 9, Civil P. C., should fail 
consequent on the application under 
Section 5 of the Limitation Act (for con- 
donation. of delay) being dismissed. 

35. I think Mr. Holla is right in 
contending that the learned Civil Jadge 
fell into an error by overlooking that the 
application made under.Section 5 of the 
Limitation Act did not arise for consi- 
deration at all and that what he had 
to consider was whether the appe-lant 
was prevented by sufficient cause “rom 
making in time the application for the 
substitution of the legal reresentazives 
of deceased respondent 1. 

36. However, instead of directing 
the learned Civil Judge to decide the 
question whether the, appellant was pre- 
vented by sufficient cause from making 
in time the application for substitution 
of the legal representative. I shall myself 
decide that question, as the appellant 
has already adduced evidence in sup- 
port of his application under Order 22, 
Rule 9 (2), Civil P. C. 


37. The appellant stated in his 
evidence that he was suffering ‘rom 
dysentery from 23-5-1967 to 4-6-1967 that 
he was treated during that perio¢ by 
‘Dr. Bian D’Souza in the hospital at 
Kalyanpur which is about a mile irom 
his village and about 4 miles from Udipi, 
and that till 5-6-1967 he could not walk 
to Udipi and meet his lawyer to ins:ruct 
him to prepare the application . under 
Order 22, Rule 4, Civil P. C. Exhibit P-1 
is the Medical Certificate issued by the 
said .doctor who is stated to have gone 
out of India subsequently. 

38. P. W. 2, the compounder of 
„that hospital, has spoken to the Fand- 
writing of that Doctor. It was elicited 
in his cross-examination that an out- 
patient register had been maintained in 
that hospital and that if any person took 
medicine in that hospital as an out- 
patient his name would be entered in 
that register. 


-39. The learned Civil Judge has 
drawn an adverse inference against the 
appellant for not summoning the out- 
patient register for the relevant period. 
I think the mere non-production of that 
register, would not be a sufficient ground 
to disbelieve the evidence of the appel- 
lant which is corroborated by the medi- 
cal certificate. 


40. The learned Civil Judge has 
said that all that was stated -in that 
medical certificate was that the appel- 
lant was advised to take rest for 15 days 
from 23-5-1967 and that that certizicate 
‘did not establish that he was utterly 
disabled to attend to duty. The leerned 


Civil Judge has also remarked that if. 


the appellant could walk 3 or 4 furlongs 
from his house to reach the hospitel, he 
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could as well have walked 4 miles- from 
his village to Udipi to file the applica- 
tion under Order 22, Rule 4, Civil P. C. 


. 41 One other reason given by 
the learned Civil Judge for disbelieving 
the appellant’s evidence as to his alleged 
illness and inability to attend the court, 
was that the plaint in his suit, S. C. No. 
107 of 1967, had been presented in the 
court on 29-5-1967. From this, che learn- 
ed Civil Judge drew an inference that 
the appellant was able to go to Udipi 
on 29-5-1967 and that his plea of _llness 

was untrue. : 


42, But the appellant has ex- 
plained in his evidence that though the 
said plaint and the vakalathnama bore 
the date 29-5-1967, he had actually sign- 
ed them long prior to 29-5-1967, leaving 
the, date blank and that his lawyer had 
inserted the date as 29-5-1967 while pre- 
senting them to the court. . The evidence 
of the appellant on this point was cor- 
roborated by P. W. 3, Ramachandra 
Shetty, the clerk of the ccunsel for the 
plaintiff in that suit. .There is n> rea- 
son why the explanation given ky ‘the 
appellant. which has been corroborated . 
by P..W. 3, should be disbelieved. 


43. As stated by the Supreme 
Court in Union of India v. Ramacharan, 
AIR 1964 SC 215-though the court should 
not accept the bare allegation in an ap- 
plication as to the reason for not bring- 
ing the legal representatives on record 
within the prescribed time, but should 
examine and consider the evidence ad- 
duced in support of such plea, the court 
should not be over-strict in requiring as 
to why the application for subst:tution 
of legal reresentatives or for setting; 


‘aside abatement; was not made in time. 


That the appellant was able to walk a 
distance of 3 to 4 furlongs from his 
house to reach the hospital, do2s not 


necessarily lead to an inference that he 


could have also walked a distance of 4 
miles to reach Udipi. When the doctor 
had advised him to take rest on account 
of his physical ailment, it is too much 
to expect him to walk a distance of 4 
miles to Udipi to meet and instruct his 
lawyer to prepare the application for 
substitution of the legal represen<atives. 


44. As stated ~ by the Supreme 
Court in Ramlal v. Reva Coal Fields 
Ltd., AIR 1962 SC 361, the failure of a 
litigant to account for his non-diigence 
during the whole of the period of limita- 
tion prescribed for an appeal or an ap- 
plication does not disqualify him from 
praying for the condonation of delay. 
The period of 90 days from the date of 
the death of respondent 1 in the appeal 
before the learned Civil Judge, expired 
during the Summer Vacation for the 
Civil Courts and the appellant was en- 
titled to make the application for sub- 
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stitution of the legal representatives on 
the day of re-opening of Courts after the 
summer vacation. His omission to go 


to his Advocate and to give instructions © 


for preparing such application, on any 
day before such re-opening day, is whol- 
ly immaterial. 


45. What the learned Civil Judge 
had to consider:-was whether the appellant 
was prevented by sufficient cause from 
presenting such application on such re- 
opening day. As the appellant-has shown 
that on account of his illness he was 
prevented -from so doing,. the applica- 
tion for setting aside the abatement, 


made by him within the period of 60- 
days from the- last date for filing the . 


application for stbstitution of the legal 
representatives, should have been ` al- 
lowed by the learned Civil Judge. 


46. In the result, this appeal is 


allowed, the order of the learned civil . 


-~ judge on R.I. A-No. 287 of 1967 and his 
judgment dismissing the appeal suit 


(R.A.) No. 102 of 1968, are set aside and. 


the appellant’s application for- setting 
aside the abatement of the appeal and 
his application for bringing on record 
the legal representatives 
respondent 1 in that appeal,-are allow- 
ed. . As the learned Civil Judge has not 
gone into the merits of the appeal be- 
fore him, the case is remanded to him 
with a direction to take back the appeal 
to his file.and to dispose of -it accord- 
ing to law. 


: 47. In the dicumiatannes of this 
case, parties are directed to bear their 
own costs in this appeal. 

Appeal allowed. 


AIR 1971 MYSORE 84 (V 58 C 24) 
M. SADASIVAYYA, C. J. AND D. M. 
CHANDRASHEKHAR, J. ; 
D. Rudriah and another, Petitioners 
v. The Chancellor, University of Agri- 
cultural Sciences, - Bangalore and others, 
Respondents. 


© Writ Petns. Nos. -22181 and 2537 of 
1970; D/- 9-9-1970. 


(A) Education — (Mysore) Univer- 

` sity of Agricultural Sciences Act (Mys. 
Act 22 of 1963), Section 39 (s) — Expres- 
sion “officer” does not include Vice- 
Chancellor — Section 39 (s) 
make it obligatory that statutes should 


provide for qualifications for office- of 
Vice-Chancellor. (Para 49) 
_ (B) Education — (Mysore) Univer- 


sity of Agricultural Sciences Act (Mys. 
Act 22 of 1963), Section 39 — Obligatory 
as well as discretionary matters in res- 
pect: of which statutes may provide for 
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of deceased. 


does not’ 


AIR.’ 


— Providing for qualifications for office 
of Vice Chancellor does not come either 
in obligatory or discretionary ambit of- 
Statutes. 


Section 39 includes obligatory as 
well as discretionary matters to be pro- 
vided for by Statutes. The matters which 
the Statutes may. provide for, have not 
been expressly stated in Section 39 and 
they can only be implied from the 
powers and duties of the Board which 
is the authority empowered -to make 
Statutes. (The first Vice-Chancellor be- 
ing merely empowered to make Statutes 
before the Board is. constituted).- A 
power to make Statutes in respect of 
matters outside the sphere of duties and 
power of the Board, cannot reasonably 
be implied. None of the powers an 
duties of the Board set out in Clauses (a) 
to (k) of Section 26 relate to the appoint- 
ment of the Vice-Chancellor. Hence, it 
cannot be said that providing for quali- 
fications for the office of the Vice-Chan- 
cellor is one of the matters that.may be 
provided for by Statutes. Thus, provid- 
ing for qualifications for the office of 
the Vice-Chancellor does not come either 
in the obligatory or discretionary ambit 
of Statutes. _ (Paras 50, 51, 52) 

The circumstances that the appoint- 
ment of the Vice-Chancellor is made by 
the Chancellor from a panel of three 
persons recommended by the Committee 
consisting of the Pro-Chancellor and the 
members of the Board (except the Vice- 
Chancellor), also lends support to the 
conclusion that ‘it could not have been 
intended by the legislature that any qua- 
lifications for the office of the Vice- 
Chancellor shoud be provided by Sta- 
tutes. (Para 53) 


(C) Education — (Mysore) Univer- 
sity of Agricultural “Sciences Act (Mys. 
Act 22 of 1963), Section 12 (2) — Power 
of Chancellor to appoint Vice-Chancellor 
is not arbitrary or unguided in absence 
of Statutes providing for qualifications 
for such office. 


. The’ power to make appointment of 
Vice-Chancellor is conferred on a high 
authority, namely, the Chancellor, who 
is guided by the recommendation of the 
Committee. If in any particular case that 
power is used arbitrarily or capriciously 
such exercise of power in that particular 
case, may be challenged in’a court; but 
the conferment of such power cannot 
be said. to be invalid on the ground of 
a mere possibility of abuse: ` 

(Para 55) 


(D) Education — (Mysore) Univer- 
sity of Agricultural Sciences Act (Mys. 
Act 22 of 1963), Sections 39 and 40 — 
Statute 17 providing for qualifications 
of Vice-Chancellor — Not legal. 

Though the first Vice-Chancellor 
purported to make Statute 17 as provid- 
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ing for the qualifications for the ofice 
of the Vice-Chancellor, and in pursuance 
of that Statute, the Chancellor purpozted 
to prescribe the qualifications for shat 
office, neither Statute 17 nor the ur- 
ported prescription of qualifications by 
the Chancellor, has any legal - sanction. 

(Para 56) 


(E) Education — (Mysore) Unver- 


sity of Agricultural Sciences Act (Mys.- 


Act 22 of 1963), Section 40 (1) — Pcwer 
‘ of Board to make Statutes — Delegetion 
of power to Chancellor — Amounts to 
abdication of powers. 

When Section 40 (1) of the Act pro- 
‘vides that the first Vice-Chancello> or 
the Board should exercise the power to 
make statutes which should receive. the 
approval of the Chancellor, if the first 
Vice-Chancellor or the Board does not 
exercise such power. but leaves it te be 
exercised by the Chancellor, it cannot 
be said that there is no abdication of 
power by the first Vice- Chancello> or 
the Board. (Para 59) 


(£) Education — (Mysore) Un-ver- 
sity of Agricultural Sciences Act (Mys. 
Act 22 of 1963), Sections 12 (2) and. 39 (s) 
— Power of Chancellor to ‘appoint ‘Jice- 
‘Chancellor cannot be exercised except 
in regard to first Vice-Chancellor until 
a valid statute prescribing such qualifi- 
cation is made — (Obiter). 


Obiter:— Assuming that Clause (s) 
of Section 39 applies to the Vice-Chan- 
cellor also, then it is not open to the 
Chancellor to exercise his power under 
Section 12 (2) to appoint the Vice-Chan- 
cellor (other than: the first Vice-Chan- 
cellor) except in accordance with the 
qualifications provided by a valid Statu- 
te and that until a valid Statut= is 
made prescribing such qualifications, 
the power under Section 12 (2) cannot 
be exercised (except ir regard ta the 
first Vice-Chancellor). (Para 63) 

(G) Interpretation of Statuts — 
Delegation of statutory powers — Not 
invalid if authorised by Statute — 
(Maxim — Delegatus non potest delegare 
— Merely a rule. of construction) — 
(Constitution of India, Article 245). 


Sub-delegation by an authorit» on 
whom statutory powers are conferred, 
to another authority, is not invalid where 
such sub-delegation is authorised by the 
statute itself. The maxim delegatus non 
-potest delegare, sets out what is m=rely 
a rule of construction. and sub-delega- 
tion can be sustained if permitted Ey an 
express provision or necessary imolica- 
tion. AIR 1967 SC 295, Rel. on. 

(Para 64) 

_ (Œ) Education — (Mysore) Univer- 
sity of Agricultural Sciences Act ‘Mys. 
Act 22 of 1963), Sections 40 (1) ard 46 
— Whether Vice-Chancellor acting ander 
Section 40 (1) can delegate any of the 
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powers of Board which Board alone is 
competent to delegate under Section 46. 
(Quaere) . (Para 66) 


(I) Education — (Mysore) Univer- 
sity of Agricultural Sciences Act (Mys. 
Act 22 of 1963), Sec..40 (1) — Statutes 
framed under, by first Vice-Chancellor 
in 1964 — Statute 17 — Not invalid on 
ground of delegation of powers to 
Chancellor, 


As Statute 17 has provided for 
qualifications being prescribed bw the 
Chancellor and has stated the ‘broad 
guidelines for prescribing such qualifica- 
tions, that Statute cannot be said to be 
invalid on the ground of abdication of 
powers or sub-delegation, even assuming 
that such qualifications are required to 
be provided for the office of the Vice- 
Chancellor by Clause (s) of Secticn 39. 

(Para 70) 


(J) Education — (Mysore) Univer- 
sity of Agricultural Sciences Act (Mys. 
Act 22 of 1963), Sections 12 (2) and 25 
— Officer merely placed‘in charge of 
duties of Director of Agriculture in ad- 
dition to his usual duties — Cannot be 
regarded as Director of Agriculture for 
purpose of Act and as such cannot exer- 
cise statutory powers. 


The right of the Director of Agri- 
culture to .be an ex-officio member of 
the Board, arises under Section 25 of 
the Act and his right to be a’ mamber 
of the Committee arises under Section 12 
(2) of the Act. Therefore, where < Gov- 
ernment Notification merely placed a 
named officer in charge of the duties of 
the post of Director of Agriculture in 
addition to his usual duties he could not 
be regarded as Director of- Agriculture 
and could not be an ex-officio member 
of the Board -under Secticn 25. Hence 


‘he could not exercise any of the statu- 


tory powers conferred on the D:rector 
of Agriculture when he was in suzh ad- 


ditional charge. 1962 Mys LJ {[Supp) 
555, Rel. on. (Para 81) 
(K) Education — (Mysore)  Univer- 


sity. of Agricultural Sciences Act (Mys.‘ 
Act 22 of 1963), Section 12 (2) — Meet- 
ing of Committee to select panel of 
three persons. for appointment to post of 
Vice-Chancellor — Member not entitled 
to participate in meeting taking part. — 


‘Effect. 


While determining whether the 
participation of any person who was not. 
entitled to be present at a ‘meetirg, has 
materially influenced the final decision 
in such ‘meeting, it is sufficient thai there 
is a reasonable possibility of such mem- 
ber being able to influence such deci- 
sion and it is not necessary to prove posi- 
tively that such member has, in fact, 
influenced such decision of the meeting. 

(Pera 82) 
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_ (L) Education — (Mysore) Univer- 
sity of Agricultural Sciences Act (Mys. 
` Act 22 of 1963), Section 44 — Section 
validates all defects in the constitution 
of the respective bodies referred in 
Clause (a) — AIR 1962 SC 562, Foll. 
* ‘(Para 85) 
(M) Education —. (Mysore) Univer- 
sity of Agricultural Sciences Act (Mys. 
Act 22 of 1963), 
rity’ — Not to be construed ‘in generic 
sense — It means only one of the autho- 
` rities mentioned in Section 24. 
(Para 88) 
. (N) Education — | (Mysore) Univer- 
sity of Agricultural, Sciences Act (Mys. 
Act 22 of 1963), -Section 44 (a) — Com- 
mittee constituted under Section. 12 (2) 
— Defect. in Constitution of — Validated 
by Section 44 (a). . `. 
Though the word ‘Committee’ has 
not been expressly stated in. Clause (a) 
of Section 44 it is reasonable to ‘hold 
that on account of the close statutory 
nexus- between the Board and the Com- 
mittee, the mantle of protection afford- 
ed by that Section to the proceedings of 


the Board, should extend to the acts 
and the proceedings of the Committee 
also. {Para 90) 


Held on facts that the validity of 
the proceedings of the Committee could 
not be questioned on account of the 
mantle of protection provided by Sec- 
tion 44 of the Act, and consequently, the 
panel of three persons submitted by the 
Committee to the Chancellor «and the 
appointment of respondent 5 made out 
of that panel, could not. be challenged 
as being invalid on the. ground’ of the 


defect in its constitution. (Para 90) 
(O) Constitution’ of India,, Art. 226 
— Quo warranto — Writ of — Applica- | 


tion by private relator challenging cer- 
tain appointment to office of Vice-Chan- 
cellor —- Acquiescence or laches or con- 
duct of sitting on the fence cannot be 
attributed to such petitioner so as to bar 
_his petition, ‘though such conduct may 
be relevant in case of petitioner who was 
himself a candidate for the office. 


(Para 96) 
` (P) Constitution of India, Article 226 
— Quo warranio — Writ of — Petition 


challenging appointment of a person to 
a public office under a statutory provi- 
sion by a private relator who is not as- 
pirant or eligible for the office — Peti- 
tioner cannot challege validity of statu- 


tory provision under which ‘appointment 


is made — He can only ask court to 

. examine whether statutory provision has 

been complied with — (1840) 9 LJQB 
219 and (1863) 8 LT 503, Rel. on. 

(Paras 98, 104) 

(Q) Constitution of India,. Art. 226 

. — Who can apply — Ordinarily person 

who has a personal or individual right 
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Section 44 — ‘Autho- . 


` (1967) 


AIR. 


‘in subject matter of petition may apply 
— Petitioner challenging constitutionality i 
“of (Mysore) University of Agricultural 

Sciences Act — Bare assertion that he 
is interested in development of agricul- - 
ture in Mysore and in proper function- 
ing of „Agricultural University without 
showing how he has special interest in 
subject. matter of petition — Fetitioner 
has no locus standi io apply — AIR 1966 


SC 828 Ref. (Paras 105, 106) 
(R) Constitution of India, Art. 226 
.— Principles of natural justice — Plea 


as to violation of’ — Not available where. 
statutory provision has authorised pro- 
cedure complained of — Constitution of — 
Committee for selection of a panel of 
persons to be sent to Chancellor for ap- 


.pointment to office of- Vice-Chancellor — 


Proceedings of, not vitiated on account 
of participation of’ members whose names 
were included or considered. for inclu- 
sion in such panel. (Para 108) 


Cases Referred : Chronological ` 


(1968) AIR 1968 SC 464 (V 55) = 
(1968) 1 SCR 767, Mysore State 
Road Transport Corporation v. 

_ Gopinath Gundachar ` 617 

(1968) 1968-1 Mys LJ 325 = 14 
Law Rep.48, M. Maridev (M. 

` Mariappa) v. -State of Mysore 78 

AIR-1967 SC 295 (V 54) = 

1966 Supp SCR 311, Barium : 

Chemicals Ltd. v. Company Law 

Board 64 


(1967) AIR 1967 SC 465 (V 54) = 
(19671 1 SCR 489, Raghubans 
Narain v. Govt. of U. P. - 44 
(1966) AIR -1966 SC 828 (V 53) = 
(1966) 2 SCR 172, Venkatesh 
Narahar | v. Hajisaheb,. Khadir- 
sahek Mulla 
(1964) AIR 1964 SC 358 (V 51) = 
1964 (1) Cri LJ 263 (2), State of 
U. P. v. Singhara Singh 30 
(1962) AIR 1962 SC 562 (V 49) = 
(1961: 3 SCR 707, Bangalore 
Woollen Cotton and Silk Mills 
Ltd. vi Bangalore Corporation. ° 84 
(1962) 1962 Mys LJ (Sup) 555 = 
ILR (1962) Mys- 763, E. E. a 
v. State of Mysore 
. (1913), 57 Law Ed 353 = 226 US’ 
567, W. Evans v. United States 77 
(1876) 1876-1 Ch D 426 = 45 LJ Ch. 
373, Taylor v. Taylor i 30 


Paras, 


105 


(1863) 8 LT 503. ee v. Jones 101 
(1840) 9 LJQB 219 = 113 ER 675, 
Queen v. Taylor -99 
In u P. No. 2181 of 1970 
K. Nambiar, for Petitioner, N. 


E Koh (for Nos. 1, 4 and 7), R. 
N. Byra Reddy, Govt. ' Pleader (for Nos. 
2 and 6), T. Krishna Rao (for ‘No. 5); 

G. Sundaraswamy, Advocate-General 
ce Special request, for Respondents; 


` cate, 


z 
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In W. P. No. 2537 of 1970 
B. S. Patil, for Petitioner, N. Ven- 
katachala (for Nos. 1, 3 and 9) T. Krisbna 
Rao (for No. 5) V. K. Govindaraju (for 
No. 6), R. N. Byra Reddy, Govt. Advo- 
(for No: 8) and S. G. Suncara- 
swamy, Advocate General by spacial 

request, for Respondents. 
CHANDRASHEKHAR, J.:— In these 


‘two petitions under Article 226 of the 


Constitution, the validity of the appoint- 
ment of respondent 5 (in both these peti- 
tions) as the Vice-Chancellor of the Uni- 
versily of Agricultural Sciences in My- 
sore (hereinafter referred to as the Uni- 
versity), has been challenged. 

2. By the notification dated 5-6 
1970, the Chancellor of the University, 
in exercise of the powers vested in him 
under sub-section (2) of Section 12 of 
the University of Agricultural Sciences 
Act, 1963 (Mysore Act 22 of 1963) (nere- 


inafter referred to as the Act), appointed ` 


respondent 5 (in both these petitions) as 
the Vice-Chancellor of the University 
for a period ‘of three years with effect 
from 12-6-1970. . 


3. The petitioner in W. P. No. 


. 2181 of 1970 is holding the office of the 


Director of Animal Husbandry and 
Veterinary Services in Mysore. He is a 
graduate in Agriculture and also holds 
a Master’s degree in Dairy. 

4. The petitioner in W. P No. 
2537 of 1970 claims to be a journalist. 

5. It is common ground that a 
meeting of the Committee consisting of 
the Pro-Chancellor as Ex-Officio Chair- 
man and the members of the Board of 
Regents of the University other than the 


Vice-Chancellor, (hereinafter referred to - 


as the Committee), was held on 27-4- 
1970 to recommend a panel of three per- 
sons, to the Chancellor for appoinzment 
of the Vice-Chancellor and that the Com- 
mittee sent a panel of three persons con- 
sisting of the petitioner in W. F. No. 
2181 of 1970, respondent 5 and one Dr. 
M. H. Mari Gowda. 

6. It is also common grounc that 
by the Notification of the Government 
dated .17-4-1970, . the Governor placed 
Mr. V. Hanumanthapra, J. A. S., Joint 
Secretary to the Government and ex- 
officio Director of Agricultural Plaaning, 
Soil Agriculture and Forest Department 
in additional charge of the duties of the 
Director of Agriculture, vice Dr. H. R. 
Arakeri on deputation, and that Mir. V. 
Hanumanthappa participated in that meet- 
ing of the Committee on 27-4-1970 in his 
purported capacity - as the Directcr of 
Agriculture in Mysore. It is also aot in 
dispute that respondent 5 has been the 


Vice-Chancellor of the University since 
the inception of the University. _ 
7. Mr. M. K. Nambiar, learned 


counsel for the petitioner in W. P. No, 


D. Rudriah‘ v. Chancellor, U. A. S., Bangalore [Prs. 1-14] 
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2181 of 1970, urged the following two 
grounds in assailing the appointment of 
respondent 5 as the Vice-Chancellor in 
June, 1970: 

-© (i) The statute providing for quali- 
fications for the office of the Vice-Chan- 
cellor is invalid on account of imper- 
missible delegation or abdicaticn§ of . 
powers and hence the ‘appointment of 
the Vice-Chancellor on the basis >f the 
qualifications prescribed -by the Chan- 
cellor is invalid; and 

(ii) Mr. V. Hanumanthappa who was 
merely placed in additional cnarge of 
the duties of the Director cf Agricilture, 
could not participate in the said meet- 
ing of the Committee and hence the ap- 
pointment of respondent’5 as the Vice- 
Chancellor out of the panel recommend- 
ed in that meeting, is invalid. 

8. Mr. B. S. Patil, learned coun- 
sel for the petitioner in W. P. No. 2537 
of 1970, adopted the aforesaid two’ 
grounds and supplemented the argument 
of Mr. Nambiar on, these grounds. Mr. 
Patil also urged certain additional 
grounds which shall be set out later. 

9. We may now look at tha rele- 
vant statutory provisions. The Act came 
into force on 24-4-1964. Under Sec. 2 (6) 
“prescribed” means prescribed by the 
Statutes of the University. 

10. Section 3 of the Act under 
which the University is incorporated, 
provides, inter alia, that. the University’ 
shall consist of a Chancellor, a Pro- 
Chancellor, a Vice-Chancellor, a Dean, 
a Board of Regents and an Academic 


Council. 
10A. Section 9 of the Act speci- 
fies the officers of the. University. 


Among these Officers are zhe Chancellor, 
a Pro-Chançellor, and the Vice-Chan- 
cellor. 


11. Section 10 provides, inter alia 
that the Governor of the State of Mysore 
shall, by virtue of ‘his office, be the 
Chancellor of the University, ard that 
the Chancellor shall be the head of the 
University. 


12. Section 11 provides, inzer alia 
that the Minister for Agriculture for the 
State of Mysore shall, by virtue of his 
office, be the Pro- Chancellor of the Uni- 
versity. 

13. Sub-section (1) of: Section 12 
states that the Vice-Chancellor shall be 
a whole time officer of the University. 

14. Sub-section (2) of Section 12 
which provides for the -mode of appoint- 
ment of the Vice-Chancellor, states, inter 
alia, that the Chancellor shall . appoint 
the Vice-Chancellor from panel of three 
persons recommended by a Committee 
consisting of the Pro-Chancellor as ex- 
Officio Chairman, and the members of 
the Board other than the Vice-Chan- 
cellor. 
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15. Sub-section (3) of Section 12 
provides, inter alia, that if the Commit- 
tee fails to submit a panel within the 
period so specified, the Chancellor may 
appoint any person whom he deems fit 
to be the. Vice-Chancellor. F 

16. Sub-section (4) of Section 12 
provides that the term of office of the 
Vice-Chancellor shall be for a period of 
three years which may be extended by 
not more than 6 months in the aggregate. 

17. Section 24 of the Act reads: 

24. Authorities of the Univer- 
sity:— 

The following shall be the authori- 
ties of the University, namely:— 

.(1) The Board of Regents, 

(2) The Academic Council, 

(3) The Board of Studies, and 

(4) Such other bodies of the Uni- 
“versity as may be declared by 
the Statutes to be the autho- 
_rities of the University. 


18. Section 25 sets out the Consti- 
tution of the Board of Regents (herein- 
after referred to as. the Board). It shall 
consist of the Vice-Chancellor and six 
ex officio members including the Direc- 
tor of Agriculture in Mysore and the 
Director of Animal Husbandry in Mysore 
and 13 other members. 

19. ` The material part of Section 
39 which deals with statutes of the 
University (hereinafter referred to as 
the Statutes) reads :— 

39. Statutes:— Subject to the provi- 
sions of this Act, the Statutes may pro- 
vide for any matter and shall in parti- 


cular, provide for the following :— 
(a) EK AR eK 


g eee eK KER 

(s) the number, qualifications, 
emoluments and other conditions of ser- 
vice of officers, teachers and other em- 


, ployees of the University, and the pre- 


paration and the maintenance of records 
of their services and activities; 
ktkt KEK 


20. Sub-section (1) of Section 40 
provides that the first Statutes with re- 
gard to matters set out in Section 39 
shall be made by the Vice-Chancellor 
with the approval of the Chancellor. 

21. Sub-section (2) of Section 40 
provides that the Board may from time 
to time, make new or additional Sta- 
tutes and may amend or repeal the Sta- 
tutes in the manner provided in this 
Section. 

22. Sub-section (6) of Section 40 
provides that a new Statute or addition 
to the Statutes or any amendment or 
repeal of a Statute shall require the 
previous approval of the Chancellor who 
may sanction, disallow cr remit it for 
further consideration. 

23. Section 44 of the Act which 
saves the validity of acts and proceedings 
reads: = 4 


44. Savings of validity. of acts and 
proceedings——No act done or proceed- 
ings taken under this Act shall be ques- 
tioned merely on the ground-— 

(a) of any vacancy or defect in the 
Constitution of any Authority, or 

(b) of any defect or irregularity in 
such act or proceeding not affecting the 
merits of the case. 

24. Section 45 provides, inter 
alia, that if any question arises whether 
any person has been duly appointed or 
is entitled to be member of any autho- 
rity of the University, the matter may 
be referred to him and that his decision 
on such question shall be final. 


. 25. Section 46 of the Act which 
enables delegation of certain powers, 
reads: 7 


46. Delegation of powers— The 
Board may, by Statutes, delegate to any 
officer or authority of the University 
and of the powers: conferred on it by 
this Act or by the Statutes to be exer- 
cised subject. to such restrictions . and 
conditions as may be prescribed. 


26. In exercise of the powers con: . 
ferred by sub-section (1) of Section 40 
of the Act, the Vice-Chancellor made 
the first’ Statutes with the approval of 
the Chancellor in the year 1964. 


27. Statute 17 which provides for - 
the qualification of the Vice-Chancellor 
reads: ' 

17. Vice-Chancellor: Qualifications. — 
The qualifications to be possessed” by a 
person for appointment as Vice-Chancel- 
lor shall except in the case of the first 
Vice-Chancellor, be prescribed by the 
Chancellor, regard being had to acade- 
mic and research experience and ac- 
complishments in agriculture and relat- 
ed sciences. i 


28. In exercise of the powers pur- 
ported to have been conferred on him 
under Statute 17, the Chancellor pres- 
cribed the following qualifications to be 
possessed by a person for appointment 
as Vice-Chancellor: 

(1) He should be a person of proved 
integrity and character and .of high re- 
putation; 

(2) He should preferably be a per- 
son who has adequate background of 
work in agriculture and allied fields; and 

` (3) He should possess academic and 
research experience and accomplishment 
in agriculture and allied sicences. 

29. The arguments of Mr. 
biar elaborating his 
attack, were: thus: i 

Section 39 enjoins that Statutes shall 
provide for matters specified in clauses 
(a) to (z). Under Clause (s) of this Sec- 
tion, qualifications of officers of the 
University is one of the matters which 
should be provided by the Statutes. The 
Vice-Chancellor being one of the officers 


Nam- 
first ground of 
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of the University, Statute 17 purports 
to provide for the qualifications of the 
Vice-Chancellor. But instead of itself 
prescribing such qualifications, this 
Statute delegated to the Chancellor the 
function of prescribing them when ‘the 
Act has delegated to the Statute making 
authority the power to prescribe such 
qualifications, it is not competent for 
that authority to abdicate -its powers 
and to make further delegation of such. 
power to the Chancellor. On account 
of such abdication or further delegation, 
Statute 17 is invalid. As providing for 
such qualifications by Statutes is not dis- 
cretionary but obligatory under S. 39. the 
intendment of the Act is that the ap- 
pointment. of the Vice-Chancellor (cther 
than the first Vice-Chancellor) skould 
be done only after prescribing such qua- 
lifications. When the Act has laid cown 
the manner in which the power to ap- 
point the Vice-Chancellor: has to be exer- 
cised, it (the Act) prohibits such power 
being exercised in any other manner. 


30. Mr. Nambiar strongly relied 
on the following observations of the 
Supreme Court in State of U. P. v. 
Saas Singh, AIR 1964 SC 358 at p. 
3 . F 


“The rule adopted in Taylor v. Tay- 
lor, (1876) 1 Ch D 426, is well recognised 
and .is founded on sound principle. Its 
result is that if a Statute has conferred 
a power to do an act and has laid down 
the method in which that power has to 
be exercised, it necessarily prohibits the 
doing of that act in any other manner 
than it has been prescribed. The princi- 
ple behind the rule is that if this were 
not so, the statutory -provision might as 
well not have been enacted 


31. Learned. counsel for respon- 
dents and the learned Advocate General 
(to whom notice had been issued as the 
constitutionality of certain provisiors of 
the Act had been challenged) advenced 
diverse arguments to meet the -above 
contentions of Mr. Nambiar. 


32. The learned Advocate General 
contended that: 

(i) Clause (s) of Section 39 has no 
application to the Vice-Chancellor; ` 

(ii) Even if that clause applies to 
the Vice-Chancellor, there is no imper- 
missible delegation of any power tc the 
Chancellor under Statute 17; and 

(iii) Even if Statute 17 is invalid, 
there is no impediment for the Chancel- 
lor exercising: his power under Sec- 
tion 12 (2) to appoint the Vice-Chancel- 
: lor. 


sasoesovesns sesno 


33.. Mr. T. Krishna Rao, leerned 
counsel for Respondent 5, contended that- 

(i) There is no mandate in the Act 
to prescribe qualifications for the 2ffice 
of the Vice-Chancellor; and 
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Gi) Even if such qualifications had 
to be prescribed, delegation of such 
power is, permissible under Section 46 
read with Clause (z) of Section 39. 


34, The learned Government 
Advocate who appeared for respondents 
2 and 6, emphasised the distincticn be- 
tween the terms “provide for”? and “pre- 
scribe” and contended that there was 
neither delegation nor abdication of 
power. 


35. Mr. N. Venkatachala learned 
counsel for respondents 1, 4 and 7, con- 
tended , that— 


(i) Clause (s) of Section 39 ‘has no 
application to the Vice-Chancellor; and 

(ii) Even if Statute 17 delegated cer- 
tain powers to the Chancellor, such dele- 
gation was provided by the Act.. 

36. Besides the above contentions 
learned counsel for respondents p_eaded 
that the conduct of the vetitioner in 
W. P. No. 2181 of 1970, was such as to 


disentitle him to invoke the jurisdiction 


of this court under Article 226. 


37. We shall now set out in 
greater detail the above ccntentiors and 
the reply of Mr. Nambiar and Mr Patil 
to these contentions. We do not consi- 
der it necessary to express our conclu- 
sions on all these. contentions as even 
some of them are sufficient to reject the 
first ground urged by Mr. Nambiar. 


Mr. Krishna Rao conzended 


38. 
that Section 12 of the Act is a complete 


code: in itself, dealing with the appoint- 
ment, the term of office, emoluments and 
conditions of service, of the Vice-Chan- 
cellor, that sub-section (2) of that Sec- 
tion confers on the Chancellor the power 
to appoint the Vice-Chancellor, that the 
only limitation placed on the exercise 
of such powers, is that such appointment 
should be out of the panel of three names 
recommended by the‘Committee, and 
that there is no limitation in Section 12 
that the appointment as the Vice-Chan- 
cellor should be of a person who posses- 
ses the qualifications that may be pres- 
cribed by any Statute made under Sec- 
tion 39, Clause (s). 

- 39. Mr. Krishna Rao also refer- 
red to sub-section (3) of Section 12 which 
provides that if the Committee fails to 


submit the panel within the period speci- 


fied by the Chancellor, he may appoint 
any person whom he deems fit to be 
the Vice-Chancellor. Mr.’Krishne Rao 
argued that the words “any person 
whom he deems fit”, would indicate that 
prescription of any qualifications for the 
office of the Vice-Chancellor’ is nct con- 


‘templated by the Act. 


40. It was also argued by Mr. 
Krishna Rao that Section 39 opens with 
the words “subject to the provisions .of 
this Act” and that hence the powers to 
make Statutes under Section 39, should 


` 
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also be read as being subject to the 
‘ powers conferred on the Chancellor 
under Section 12 to appoint the Vice- 
Chancellor and that if Section 39 is so 
read, the Vice- Chancellor ‘would be out- 
side the purview of Clause (s) of Sec- 
tion 39. 
41.. 
¿tions of Mr. Krishna Rao Mr. Nambiar 
‘argued that .if Section 12 is to be re- 
garded as a complete code relating to 
the appointment. of the Vice-Chancellor, 
each of Sections 14 to 20 which . deal 
with the appointments of the Dean, ‘the 
Comptroller, the Registrar, the Librarian 
and the Director ‘of Extension. respec- 
tively, should also be regarded as acom- 
plete code regarding the appointment to 
each of those posts respectively, and that 
such a construction’ would be inconsist- 
ent with Section 39 which requires the 
Statutes to provide for qualifications, 
emoluments and other conditions of ser- 
vice of such officers. Mr. Nambiar add- 
x ed that the powers ‘of the Chancellor 
under sub-sections (2) and (3) of Sec. 12 
to appoint the Vice-Chancellor, should 
be read as being subject to the condition 
that the person to be so appointed, 
should possess the qualifications -provid- 
ed by Statutes made under Clause (s) of 
Section 39. : 


42. The learned Aok General 
submitted that as Section 3 of the Act 
provides that the University shall con- 
sist of the Chancellor, a Pro-Chancellor, 
á Vice-Chancellor, a Dean, a Board of 


Regents and an Academic Council the’ 


Vice-Chancellor must. be regarded as a 
constituent part of the University. and 
not as an officer of the University and 
‘that Clause (s) of Section 39 which pro- 
vides for the qualifications of officers, 
teachers and employees of the Univer- 
sity has no application at all-to the Vice- 
Chancellor. 


43. A cognate contention of Mr. 
Venkatachala was that Clause (s) of Sec- 
tion 39 does not apply to the Vice-Chan- 
cellor, because the expression “other 
employees of the University” following 
the words “officers and teachers” in that 
clause, would show that that clause 
speaks of only officers. who are-emplovees 
of the University. and, that the Vice- 
Chancellor who is a constituent part 
the University, cannot be said to be an 
employee of the University. 


44. Mr. Venkatachala drew our 
attention to the occurrence of the same 
expression, 
employees of the University”, in Cl. (e) 
of Section 26, and Clauses (b), (e), - (£) 
and (s) of Section 39. Mr. Venkatachala 
submitted that this expression occurring 
in different’ .parts of the Act should 
receive the same meaning. Mr. Venkata- 
chala invited our attention to the follow- 


In reply to the above conten- ` 


` Bodrd 


. the University. 


“officers, teachers and other 


ing observations of the Supreme Court ` 
in Raghubans Narain v. Govt. of U. P., 
AIR 1967 SC 465 at p. 469: 


. “It is a well settled rule of construc- 
tion that where the legislature uses the 
same expression: in the same ‘statute at 
two places or more, then the same inter; 
pretation should be given to that expres- 
sion unless the context _ otherwise re- 
quires.” 


45. Mr. Venkatachala pointed out. 
that Clause (e) of Section 26 which 
speaks of the power of the Board to 
appoint officers, . teachers and employees ` 
of the University, cannot obv iously ap- 
ply to the Vice-Chancellor who is ap- 
pointed by the Chancellor under’ - Sec- 
tion 12. Likewise, Mr. Venkatachala 
pointed out.that clauses (b), (e)-and (f) 


-of Section 39 which refer to statutes for 
providing for appointment, powers and: - 


duties, pension, gratuity: and provident 


‘fund of officers, teachers and other em- 
‘ployees of the University, cannot also 


apply to the Vice-Chancellor because the’ 


- appointment of- the Vice-Chancellor, his 


powers and duties and’ his conditions of - 


` service, are all specifically provided for 


in Sections 12 and 13 of the Act and 
are Cures the powers of the Board. 


46. Mr. Venkatachala also point- 
ed out that clause (s) of Section 39 - 
refers also to emoluments and conditions . 
of services of officers, whereas the .emo- 
luments and conditions of service of 
the Vice-Chancellor have to be deter- 
mined by the Chancellor under .sub-sec- 
tion (7) of Section 12. Mr.. Venkatachala 
argued that this would also demonstrate 
that the Vice-Chancellor is outside the 
ambit of Clause (s) of Section 39. 


47. . The learned Government Ad- 


vocate argued that when the power to- .- 


recommend ‘the panel of three names, is 


. entrusted to the Committee which con- 


sists of the members of the Board: (ex- 
cept the Vice-Chancellor) -and when the 
power to appoint the Vice-Chancellor is 
conferred on .such a high authority ‘as 
the Chancellor, it could not have been 
the intention of the Legislature that the 
(or the first | Vice-Chancellor) 
should prescribe ‘qualifications for that 
high office of the Vice-Chancellor. 


48. As’ against- these | arguments, 
Mr. Nambiar contended that when the 
Vice-Chancellor is one of the -officers of 
expressly specified in 
Section 9 there is absolutely no reason 
to construe the expression “Officer” oc- 
curring in Clause (s) of Section 39, as 
not including the Vice-Chancellor. That 
emoluments -and other conditions of ser- 
vice. mentioned in that clause, -do not 
apply to the Vice-Chancellor, “would not, 
Mr. Nambiar contended be a ground for 


holding that qualifications referred to in 


that Clause, also have no application to 
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the Vice-Chancellor because Sectior. 39 
begins with the words “subject to the 
provisions of this Act” and that there is 
nothing in the rest of the Act which 
would exclude prescription of qualifica- 
fons for the office of the Vice-Chan- 
cellor. 


49. We think the use of the same 
expression “Officers, and teachers and 
other employees”, in Clause (e) of Sec- 
tion 26 and in Clauses (b), (e), (£) and 
(s) of Section 39, coupled with the cir- 
cumstances that the legislature has not 
Jjthought it necessary to provide for any 
qualifications for the office of the Jice- 
Chancellor while empowering the Chan- 
cellor under the seconc proviso to sub- 
section (2) of Section 12 to appoint the 
first Vice-Chancellor ‘on the recommen- 
dation of the Government, would lead 
to the conclusion that ‘the expression 
“Officer” in Clause (s) of Section 39 does 
not include the Vice-Chancellor and that 
Section does not make it obligatory that 
Statutes should provide for qualifications 
for the office of the Vice-Chancellor. 


50. - 
ters which the Statutes may provide for, 
as well as matters which the Statutes 
shall provide for. In other words the 
Section includes obligatory as well as 
discretionary matters tc be provided for 
‘by Statutes. Even though the qualLtfica- 
tions of the office. of the Vice-Chancellor 
are not matters which the Statutes 
should necessarily provide for, the ques- 
tion ‘still is whether such qualificetions 
are matters which the Statutes may pro- 
vide for. 


51: The matters which the Statu- 
tes may provide for, have not been ex- 
pressly stated in Section 39 and they 
can only be implied from the pcwers 
and duties of the Boerd which is the 
authority empowered to make Stetutes 
(the first Vice-Chancellor being merely 
empowered to make Statutes before the 
Board is constituted). A power to make 
Statutes in repsect of matters outside 





Board, cannot reasonably, be implied. 
The powers and duties of the Board are 
set: out in Clauses (a) to (k) of See. 26. 
None of these Clauses relate to the ap- 
pointment of the Vice-Chancellor. Hence 
it cannot be said that providing for qua- 
lifications for the office of the Vice- 
Chancellor is one of the matters that 
may be provided for by Statutes. 

- 52. Thus, providing for quaïfica- 
tions for the office of the Vice-Chanzellor 
does not, in our opinion, come either n the 
obligatory or discretionary ambit of Sta- 
tutes. 

53. The circumstances tha: the 
appointment of the Vice-Chancellor is 
made by the Chancellor from a. panel 
of three persons recommended b~ the 





D. Rudriah v. Chancellor, U. A. S., Bangalore [Prs. 48-58] 


Section 39 comprehends mat-- 


the sphere of duties and power oz the. 


Mys. 91 


Committee consisting of the Pro-Chan- 
cellor and the members of the Board 
(except the- Vice-Chancellor), also lends 
support to the conclusion that it could 
not have been intended by the ləgisla- 
ture that any qualifications for the office: 
of the Vice-Chancellor should be rrovid- 
ed by Statutes. 


54. However, Mr. Patil contended 
that unless qualifications for the office 
of the Vice-Chancellor, are providad by 
Statutes, the power of the Chancellor to 
appoint the Vice-Chancellor would be 
unguided and capable of being usec. arbi- 
trarily and capriciously. 


55. We are unable to accept this 
contention of Mr. Patil. The power to 
make such appointment is conferred on 
a high authority, namely. the Charcellor, 
who is guided by the recommendation of 
the Committee. If-in any particular case 
that power is used arbitrarily, or capri- 
ciously, such exercise of power in that 
particular case, may be challenged in 
a court; but the conferment of such 
power cannot be said to be invalid on 
the ground of a mere possibility of abuse. 


56. Though the first Vice-Chan- 
cellor purported to make Statute’ 17 
as providing for the . qualifications for 
the office of the Vice-Chancellor and in 
pursuance of that Statute, the Chancel- 
lor purported to prescribe the qualifi- 
cations for that office. neither Statute 17 
nor the purported prescrirtion of quali- 
fications by the Chancellor, has, :n our 
opinion, any legal sanction. Hence, the 
question whether Statute 17 suffers ‘from 
the infirmity of abdication of power or 
oe -delegation of power does not arise at 
all. > 


. 57.. Assuming for the saxe of 
arguments, that the qualifications for 
the office of the Vice-Chancellor are re- 
quired to be provided for, by Statutes, 
we shall now examine whether, Statute 
17 is invalid on the ground of. sub-dele- 
gation. 


58. Elaborating his  concention 
that there is no delegation in Statute 17, - 
the learned Advocate General pointed 
out that sub-sec. (1) of Section 40 pro- 
vides.that the first Statutes made by 
the Vice-Chancellor should have the ap- 
proval of the Chancellor and that like- 
wise sub-section (6) of that Secticn pro- 
vides that any. new Statute or addition 
to the Statutes, or any amendment or 
repeal of a Statute. should have the pre- 
vious- approval of the Chancellor who 
may sanction. disallow or remit it for 
the further consideration. The learned - 
Advocate General argued that the Chan- 
cellor is thus an integral part of the 
authority for making- Statutes and that 
when Statute 17 provides that the quali 
fications to be possessed by a person for 
appointment as Vice-Chancellor, should 
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be prescribed by the Chancellor, there 
is no delegation of power to any outside 
authority the Chancellor being a part .of 
the same authority - empowered to make 
Statutes. 


59. . We are not impressed by the 
above arguments of the learned Advocate 
General. When the Act provides that 
the first Vice-Chancellor or the Board 
should exercise the power to make sta- 
. [tutes which should receive the approval 
of the Chancellor, if the first Vice-Chan- 
cellor or the Board does not exercise 
such power but leaves it to be exercised 
‘by the Chancellor, it cannot be said that 
there is no abdication of power by the 
first Vice- Chancellor or the Board. * 


60. It was also contended by the 
learned Advocate General that even if 
Statute 17 is held to be invalid on the 
ground of sub-delegation 
of powers, there was no impediment for 
the Chancellor exercising his power to 
appoint the Vice-Chancellor because the 
exercise of the power under Sec. 12 (2) 
is not conditional upon a Statute hav- 
ing been. made prescribing qualifications 
for the office of the Vice-Chancellor, The 
learned Advocate General added’ that 
sub-sections (2) and (3) of Section .12 
which deal with the power of the Chan- 
cellor to appoint the Vice-Chancellor. 
do not contain any such limitation for 
the exercise of such power. | 


61. In support of this contention, 
the learned Advocate Geneéral relied on 
the decision of the Supreme Court in 
Mysore State Road Transport Corpora- 
tion v. Gopindth Gundachar, AIR 1968 
SC 464. Section 14 (1) of the Road Trans- 
port Corporations Act, 1950, empowers 
the Corporation to appoint officers and 
servants; Section 45 of that Act provides 
that the Corporation may, with the pre- 
vious sanction of the State Government, 
make regulations: providing for the con- 
ditions of appointment and service and 
the scales of pay of officers of the Corpo- 
ration. . No regulations had been made 
‘by the . Mysore State Road Transport 
Corporation prescribing the conditions of 
appointment. The question 
for decision before the Supreme 
was whether it was 
Corporation to appoint officers until such 
regulations were framed. The Supreme 
Court held that there must necessarily 
be a time lag between the formation of 
the Corporation and the framing of re- 
gulations and that in the absence of 
clear words, it is difficult to impute to 
the legislature the intention that the 
Corporation should have no power to 
‘appoint officers to carry on the admin- 
istration during such interregnum. 


62. But Mr. Nambiar argued that 
the above decision of the Supreme 


Court 
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or abdication. 


that arose ` 


competent to the ` 
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Court has no application. to the present 
case, because Section 45 of the Road 
Transport Corporations Act states that 
the. Corporation may make regulations 
regarding the conditions of appointment 
whereas Section 39 of the Act states that 
Statutes shall be made providing for qua- 
lifications. 


63. We think there is considera- 
ble force in the contention of Mr. Nam- 
biar that if Clause (s) of Section 39 were 
to be held to apply to the Vice-Chan- 
cellor also, then it is not open to the 


-Chancellor to exercise his. power under 
‘Section 12 (2) to- appoint the Vice-Chan- 


cellor (other than .the first Vice-Chan- 
cellor) except in accordance with the 
qualifications provided by a valid Sta- 
tute and that until a valid Statute is 
made prescribing such qualifications, the 
power under Section 12 (2) cannot be 
exercised (except in regard to the first 
Vice-Chancellor.) But, we have already 
held, that Clause (s) of Section 39 has 
no application to the office of the. Vice- 
Chancellor. 


64. Mr. Venkatachala contended 
that sub-delegation by an authority on 
whom statutory powers are conferred to 
another authority, is not invalid where 
such .sub-delegation is authorised by the 
statute itself. This proposition of law 
no longer admits of any doubt in view 
of the observations of the Supreme Court 
in Barium Chemicals Ltd. v. Company 
Law Board, (AIR 1967 SC 295 at p. 306), 
to the effect that the maxim delegatus 
non potest delegare, sets out what is 
merely a rule of construction. and that 
sub-delegation can be sustained if per- 
mitted by an express provision or neces- 
sary implication. The question is whe- 
ther the Act has authorised sub-delega- 
tion.: 


65. Mr. Krishna Rao contended 
that even if Clause (s) of Section 39 is 
construed as providing for qualifications 
for the office of the Vice-Chancellor, Sec- 
tion 46 permits the Board to delegate by 
Statutes, to the Chancellor its power to 
provide for such qualifications -subject 
to such restrictions and conditions as 
may .be prescribed by Statutes and that 
Clause (z) of Section 39 which reads: 
“all. other matters which by this Act 
are to be or may be provided for by the 
Statutes”, is wide enough to include a 
Statute -delegating powers of- the Board. 
It was also contended by Mr. Krishna 
Rao that under Section 40 (1), the Vice- 
Chancellor who made the first statutes, 
was competent to delegate such powers 
to the. Chancellor by Statute 17. 


66. It is true that Section 46 em- 
powers the Board to delegate by Statu- 
tes, its powers, that Section 40 (1) of 
the Act empowers the Vice-Chancellor 
to make Statutes with regard to mafters 
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set out in Section 39 (which includzs all 
matters which by the Act are to 2e or 
may be provided for the Statute. and 
that a Statute delegating powers ci the 
Board under Section 46 is' one of the 
Statutes that the. Vice-Chancellcr is 
competent to make under Section 40 (1). 
yet; since Section 46 specifies Board and 
not the Vice-Chancellor, as being com- 
petent to delegate powers by Statıte, it 
is doubtful whether the Vice-Chancellor 
lacting under Section 40 (1), can de_egate 
iany’of ‘the powers of the Board which 
the Board is competent to delegate ander 
Section 46. However, we do not think 
it necessary to express any final opinion 
on this question. 


67. The learned Government 
Advocate submitted that what Section 39 
requires is that Statutes should provide 
for matters enumerated in Clauses [a) to 
(z) and that it is nowhere stated in 
that Section: that Statutes should pres- 
cribe for those matters. He sought to 
make a distinction between the expres- 
sion “provide for” anc the 
“prescribe”. He pointed out, that in 
certain Sections; like Sections 5 (_), 14 
(2) and 17 (2) the expzession “preseribe” 
has been used in contradistinction to the 
expression “provide for” in Section 39. 
He submitted that the Act 
made a distinction between these two 
expressions. According to him, the 
expression “prescribe” means that the 
concerned matter has to be determined 
or fixed by the Statutes themselves 
while the expression “provide for” means 
arrange for, or secure a thing being 
done. He maintained that when, the Act 
says that Statutes should provide for 
certain matters, it would be sufficiant if 
the Statutes create an agency or a 
machinery to do those matters and 
entrusts to such agency or machinery t 
do such matters. . 5 


68. It was argued by the learned 
Government Advocate that Section 39 
does not require the Statutes to pres- 
cribe the qualifications, emoluments and 
other conditions of service of officers, 
teachers and other employees of ‘the 
. University; that all that Section requires 
is that Statutes should provide for those 
matters, and that when Statute 17 says 
that the qualifications to be possessed 
by. a person for being appointed as Vice- 
Chancellor should be prescribed by the 
Chancellor, it (the Statute) has provid- 
ed for those qualifications inasmuch as 
it has created an agency to-specify those 
qualifications. The learned Govern- 
ment Advocate argued that in Statute 17 
there is no abdication or delegation of 
any function which the Statute itself is 
required to do. D 


69. The learned Government 
Advocate submitted that in Section 39 


expr2ssion. 


itself has ~ 
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the legislature has advisedly used the 
term ‘provide for’ and not the term 
‘prescribed’ because the authority which 
is empowered to make Statutes may: not 
be in possession of all the materials and 
minute details for prescribing for vari- 
ous matters set out in clauses (a) to (z) 
of Section 39 and that it may be neces- 
sary for such authority to leave’ it to 
several special agencies and bodies to 
go into details of those matters to regu- 
late such matters. 

70. We think- the — distinction 
pointed out by the learned Government 
Advocate between the expressicn “provide 
for” and “prescribe”, is -real and sub- 
stantial.. As contended by him, all that 
Section 39 requires is that Statutes 
should provide matters set out in Cls. (a) 


_to (z) including Clause (s). As Statute 17 


has provided for qualifications being 
prescribed by the Chancellor and has 
stated the broad guidelines for prescrib- 
ing such qualifications, that Statute can- 
net be said to be invalid on the ground 
ef abdication of powers. or sub-delega- 
tion, even assuming that such qualifica- 
tions are required to be provided for the|- 
office of the Vice-Chancellor by Cl. (s) 
of Section 39. i 


71. Thus, the contention on be- 
half of the petitioners “that the appoint- 
ment of respondent 5 as Vice-Chancellor 
is invalid on the ground that qualifica- 
tions had not been validly prescribed for 
the office of the Vice-Chancellor, must 
be rejected. 


72. Regarding the second ground 
on which the appointment of Respon- . 
dent 5 as Vice-Chancellor, is impugned, 
the allegations in the ‘petitioners’ affida- 
vits are briefly as follows: Mr. Hanu- 
manthappa attended ‘the meeting of the 
Committee on 27-4-1970. There was no 
discussion as such in that meeting about 
the merits and demerits, the qualifica- 
tions possessed by persons to be proposed 
for inclusion in the panel {of three per- 
sons), and about their attainments. achie- 
vements and learning especially in 
Agriculture. Every member was asked 
to give any three names of persons in 
a chit (signed by the Registrar) for be- 
ing included in the panel. In fact there 
was no list of eligible persons to be 
selected for being included in the panel. 
The panel of three persons was ‘decided 
on the basis of votes secured by each 
of the persons proposed for . inclu- 
sion in the panel. As a result of fol- 
lowing such procedure, Dr. Mari Gowda,” 
Director of Horticulture, the petitioner, 
respondent 5, Dr. N. P. Patil, Director 
of Research.in the- University, and Dr. 
Rangaswamy, Dean ` of the’ University 
were each supported by 9, 9, 7, 6 and 6 
votes respectively. The participation of 
Mr. Hanumanthappa has enabled respon-- 
dent 5 to get into the panel of three 
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persons. 
pondent 5 would not have secured 7 
votes. There would have been equality 
of votes between respondent 5, Dr. Patil 
and Dr. Rangaswamy, and there .is no 
knowing who: would have been included 
in the panel.- 

73. In the ‘counter-affidavit filed 
on behalf of © respondents 1, 4 and 7, 
there is no specific denial. of the peti- 
tioners’ averments as to what transpired 
at the meeting of the Committee and in 
particular, of the averment about the 
support secured by the petitioner, Dr. 
Mari Gowda, respondent 5, Dr. Patil, and. 
Dr. Rangaswamy, as a result- of the 
members writing on chits the names of 
persons proposed for inclusion in the 
panel. But it has been pleaded in the 
additional counter-affidavit that as to 
what transpired in that meeting before 
a final decision was taken in the matter, 
cannot be made the subject-matter of 
an enquiry in a writ proceeding, as other- 
wise the privacy of the deliberations, 
which is expected to. be maintained by 
the Committee, cannot be maintained. It 
has been pleaded in that additional coun- 
ter-affidavit that all the seventeen mem- 
bers of the Committee had recommend- 
ed the three names found in the panel 
and that even if it is assumed (without 
conceding) that Mr. -Hanumanthappa had 
no power to recommend the names 
persons in that panel the recommenda- 
tion made by the Committee did not 
cease to be a recommendation of at 
least 16-other members of. the Commit- 
tee. 


74. In support of the second 
ground of attack on the appointment of 
respondent 5, Mr. Nambiar submitted 
that Mr. Hanumanthappa who was not 


of 
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75. Mr. Nambiar submitted that 
the notification of the Government. plac- 
ing Mr. Hanumanthappa in additional 
charge of the duties of the post of Direc- 
tor of Agriculture was referable to 
Rule 32 of the Mysore Civil Services 
Rules, 1958, which reads: 


32. Instead of appointing a Gov- 
ernment servant to officiate, it is also 
permissible to appoint him to be in 


charge of the’ current duties. gf a vacant 
post. In such a case “charge allowance” 
(additional pay) is payable as specified 
in Rule 68. 


76. Mr. Nambiar invited” our at- 
tention to the Official Memorandum No. 
FD 156 RFC 1962 dated 16-5-1963 (a 
copy of which is produced by the peti- 
tioner in W. P. No. 2181 of 1970 and 
marked Exhibit C) in which the position 
of officers in’ charge of current duties of 
posts, has been explained. Para 3 of this 
Official’ Memorandum reads: 


“Such an officer cannot exercise sta- 
tutory powers, ‘conferred on the regular 


‘incumbents of the powers whether these 


appointed as Director of Agriculture but - 


was merely placed in additional charge of 
the duties of that post, by the notifica- 
tion of the Government dated 17-4-1970, 
could not be regarded as -Director of 
Agriculture and could not «be an ex- 
officio member of the Board, that he 
could not exercise any of-the statutory 
powers conferred by the Act on the 
Director of Agriculture, that he was not 
entitled to be a member either of the 
Board or of the Committee and that his 
participation in the proceedings of the 


powers are derived under any Act or 
rules, regulations, -or bye-laws made 
thereunder, or under statutory rules 
made under the various articles of the 
Constitution of India (e.g.: Mysore Civil 
Services Rules, Mysore Civil Services 
ee Control and Appeal Rules, 
etc.)” ` 


TT. Mr. Nambiar also relied on 
the decision of this court in E. E. Gupta 
v. State of Mysore, 1962 Mys LJ (Supp) 
555. There, the Commissioner of the 
Mysore Municipality had proceeded on 
leave. ` The Health Officer of that Muni- 
cipality was placed in additional charge 
of the duties of the Commissioner. While 
he was in such additional charge, he 
purported to exercise certain statutory 
powers under the Mysore City Munici- 


. palities Act, in holding the election to 


Committee on 27-4-1970 and his lending . 


support to persons who were considered 
for being included ‘in the panel of three 
persons, were all illegal, that such il- 
legal participation of Mr. Hanumanthappa 
has materially affected the final decision 
' of the Committee and has rendered the 
panel (of three persons) submitted by 
the Committee to the Chancellor, invalid 
and of no legal effect, and that the ap- 
pointment as Vice-Chancellor of respon- 
dent 5 by the Chancellor on the basis 
of such panel, is also vitiated. 


„additional duties appertain. 


the Municipality. His competence to exer- 

cise such statutory powers was question: 

ed. Upholding that objection, . this is 
what Narayana Pai, J. who spoke for the. 
Bench, said thus at p. 559: 


“In our opinion, an appointment to. 
a post, whether acting or permanent, im-. 
ports the actual holding ‘of that post by 
the appointee whether permanently or 


for a stated period. This flows directly 


from the normal meaning which one 
attaches to the word ‘appoint’. On the 
other hand ‘to be in charge of the duties 
of a post’ merely means to discharge or 
perform those duties without necessarily 
holding the particular post to which the 
The person 
so put in additional charge of other 
duties already holds a post to which he 
had been, formerly: appointed. The im- 
position ‘of new duties upon such an 


` officer. already appointed to a post does 
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not, as pointed out in George W. Evans 


'v. United States, (1913) 57 Law Ed 353,. 


constitute a fresh appointment of that 
officer. This result stands to reasor. be- 
cause the duties of an office or post may 
vary from time to timz without m:king 
any distinction or difference to the post 
itself. 
change the character of the post or con- 
vert it into a new post, the result. can- 
not be different for reason only of the 
fact that the additional duties im=zosed 
are such as do not normally appertain 
to that post, for exigencies of acmin- 
istration may require the imposition tem- 
porarily or for a short period upa an 
officer, of certain duties which dc not 
normally appertain to his office. So 
long as he contimues *o hold the office 
to which he had been originally apzoint- 
ed, the imposition of additional euties 


cannot therefore amount to either a iresh - 


appointment of the officer or the apzoint- 
ment of the officer to another post” 


~ T8. The above decision was fol- 
lowed by another Bench of this Zourt 
in M. Maridev (M. Mariappa) v. State 
of Mysore, (1968) 1 Mys LJ 325. 


79. Some of learned counsel for 
the respondents contended that Rule 32 
of the Mysore Civil Services Rules has 
no application to the notification dated 
17-4-1970 placing Mr. Hanumantzappa 
in such additional charge, because i has 
not been mentioned therein that he had 
been placed in’ charge of the current 
duties of any vacant post. It was also 
contended that when Mr. Hanumantzappa 
was appointed to perform the <uties 
attached to the office of the Director of 
Agriculture, he must be regarded és the 
Director of Agriculture for the pı pose 
of the Act and that he became a-~ ex- 
officio member of the Board anc was 
entitled to: participate in the meetiag of 
the Committee. 


80. It is not nacessary fox the 
purpose of these petitions to cozsider 
whether placing of Mr. Hanumant-appa 
in such additional charge, is refera=le to 
Rule 32 of the Mysore Civil Se<vices 
Rules and whether what is stated in 
para 3 of the Official Memorandum dated 
16-5-1963 (Ex. C) is applicable 
Hanumanthappa holding such additional 
charge. 

81. The decisior. of this court in 
E. E. Gupta’s case, 1962 Mys LJ (Gupp) 
555 is directly on the point. In thac case 
also, the Health Officer was plac=d in 
additional charge of the duties of the 
Commissioner. In view of this deeision, 
it is no longer open to the resporcents 
to contend that Mr. Hanumantuappa 
could exercise any of the sta‘ utory 
powers conferred on the Director of Agri- 
culture, when he was in such addtional 
charge. The right of the 





If the additional duties dc not. 


` out. 


ta Mr.. 


Director of. 
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Agriculture to be an ex-cfficio member 
of the Board, arises under Sectior 25 of 
the Act and his right to be a member of 
the Committee arises under Sec. 12 (2) 
of the Act. 


8 As stated earlier, thə peti- 
tioners’ averment that before taking a 
decision as to who should be included 
in the panel (of three persons), the views 
of the members were ascertaired by 
asking each of them to write the names 
of three persons in a chit, has nct been 
denied on behalf of the respondents. 
Though the petitioners’ averment that 
the participation of Mr. Eanumarthappa 
enabled respondent 5 to secure tke sup- 
port of 7 members .and that but tor Mr. 
Hanumanthappa’s participation, hə (res- 
pondent 5) would have been on per with 
Dr. Patil and Dr. Rangaswamy, rcay not 
be supported by any factual daza, the 
possibility of resultant positior. being, as 
stated by the petitioners, cannot bə ruled 
-At any rate, while determining 
whether the participation of eny person 
who was not entitled to be present at a 
meeting, has materially influenced the 
final decision in such meeting, it is suffi- 
cient that there is a reasonable ~ossibi- 
lity of such member being able ‘to in- 
fluence such decision and it is not neces- 
sary to prove positively that suck mem- 
ber has, in fact, influenced such cecision 
of the meeting. 


83. However, learned counsel for 
the respondents relied on Section 44 of 
the Act which saves. the validity of cer-. 
tain acts and proceedings. As stated 
earlier, that Section provides, inter alia, 
that no act done or proceedings taken 
under the Act shall be questione¢ mere- 
ly on the ground- of any vacancy or 
defect in thé constitution of any autho- 
rity. Learned counsel for respondents 
argued that even if Mr. Hanumanthappa. 
was not entitled to be a member of the 
Board by virtue of nis being in such 


additional charge, his being a member 


of the Board would only amourt to a 
defect in the constitution of the Board, 
that he was present at the meeting of 
the Committee by virtue of his purport- 
ed membership of the Board, tkat any 
defect due to his participaticn im such 
committee, can only be regarded as a 
defect in the constitution of the Board 
which is an authority of the University 
under Section 24 of the Act and the 
protection given under Section 44 is 
available in regard to any defect in the 
constitution of the Committee also. 


84. The effect of an analogous 
provision saving the validity of proceed- 
ings under the City of Bombay Munici- 
pal Corporation Act, 1949. was consider- 
ed by the Supreme Court in Bangalore 
Woollen, Cotton and Silk Mills Ltd. v. 
Bangalore Corporation, AIR 1962 5C 562, 
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Sub-section (1) of Section 38 of that Act 
reads: 

38 (1). No act done or proceedings 
taken under this Act shall be questioned 
merely on the ground— 


(a) of any vacancy or defect in the 


constitution of the Corporation or of any 
standing committee; or _ 

(b) of any defect or irregularity in 
such act or proceeding, not attceung the 
merits of the case. 


85. Referring to clause (b) of the 
above Section, Kapur, J., who spoke for 
the court, said that this Section validates 
all defects and irregularities in any act 
or proceeding which do not affect the 
merits of the case. We think that like- 
wise Clause (a) of the above Section as 
well as Clause (a) of Section 44 of the 
University of Agricultural Science Act, 
validate all defects in the constitution of 
the respective bodies referred to in 
Clause (a) of each of these sections. 


86. Both learned counsel for the 
petitioners contended that the word 
‘authority’ occurring in Clause (a) of 
‘Section 44, should be understood as one 
of the Authorities of the University spe- 
cified in Section 24, that the Committee 
referred to in Section 12 (2), is not one 
of the Authorities specified in Section 24, 
and that the immunity granted by Sec- 
tion 44, is not available to the acts arid 
the proceedings of the Committee on the 
ground of any defect in the constitution 
of the Committee and that hence the 
proceedings of the: Committee held on 
27-4-70 and the panel (of. three persons) 
recommended by that Committee, have 
not been protected under that Section. 

87. The learned Government 
Advocate contended. that the word 
“Authority” has not been defined in the 
Act, that that word occurring in Cl. (a) 
of Section 44, is not followed by the 
words “of the University” and that 
hence there is no reason why the word 
“Authority” in that clause should be 


construed to mean only one of the Autho- ` 


rities. “Authority” should be given its 
ordinary meaning so as to include any 
body of persons exercising ‘powers and 
that if that word is so construed, it 
would include the Committee also. 


88. We are unable to accept this ` 


contention of the learned Government 
Advocate. It is true that the word 
“Authority” is not followed by the words 
“of the University” in Clause (a) of Sec- 
tion 44. But we think it is not neces- 
sary to repeat the words “of the Univer- 
sity” every time, after the word “Autho- 
rity” is employed in the Act. The use of 
the capital letter ‘A’ at the commence- 
ment of the word “Authority” though 
not conclusive in itself, is a ground for 
eonstruing that word “Authority” as 
meaning only one of the Authorities 
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specified in Section 24 and not for con-| 
struing that word in a generic sense. 


89. Even so, the question still is 
whether the mantle of protection under 
Section 44 extends to the acts and the 
proceedings of the Committee also. As 


.seen earlier, the Committee consists of 


all the members of the Board except the 
Vice-Chancellor who is excluded from 
the Committee, presumably because the 
person who holds that office, is ordinarily 
eligible for being | reappointed, and it 
would not be proper that he should 
participate in the ‘proceedings in which 
the question whether his name should 
be included in the panel (of three per- 
sons) may arise for consideration by the 
Committee. Presumably because the 
Vice-Chancellor who is the Ex-officio 
Chairman of the Board under Section 13, 
is excluded from participating in the 
Committee, the next higher functionary 
of the University, namely, the Pro- 
Chancellor, is made the ex-officio of the 
Committee. Thus, the Constitution of 
the Committee is not materially different 
from that of the Board, all the mem- 
bers of the Committee (other than the 
Pro-Chancellor) being there by virtue 
of their being the members of the Board. 


90. Thus, there is a very close 
statutory nexus between the Board 
(which is one of the authorities specifi- 
ed in Section 24 of the Act) and the 
Committee. Though the word ‘Com- 
mittee’ has not been expressly stated in 
Clause (a) of Section 44, we think it is 
reasonable to hold that on account of 
this close statutory nexus, the mantle of 
protection afforded by that Section to 
the proceedings of the Board, should 
extend to the acts and the proceedings 


of the Committee also. To permit a 
challenge against the Constitution of 
the Committee would be to allow an 


indirect questioning of the validity of 
the constitution of the Board which 
whould defeat the purpose of Section 44. 
Therefore, the validity of the proceed- 
ings of the Committee cannot be ques- 
tioned on account of the mantle of pro- 
tection provided by Section 44 of the 
Act, and consequently, the panel of 
three. persons submitted by the Com- 
mittee to the Chancellor and the appoint-! . 
ment of respondent 5 made out of that 
panel, cannot be challenged as being in- 
valid on the ground of the defect aris- 
ing out of Mr. Hanumanthappa’s parti- 
cipation in the proceedings of the Com- 
mittee. 


91. It was also contended by 
Mr. Krishna Rao that if the petitioner 


_in W.P.No. 2181 of 1970 wanted to 


question the right of Mr. Hanumanthappa 
to be a-member of the Board or the 
Committee and to participate in the 
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meeting of the Committee, he (the peti- 
tioner) should have asked such quest.on 
being referred to the Chancellor, for his 
decision as provided under Section 45 of 
the Act and that he (the petitioner) is 
not entitled to question the right of Lr. 
Hanumanthappa to be present in ze 
meeting of the Committee or the vli- 
dity of the proceedings thereof withzut 
first having raised that question bere 
the Chancellor under Section 45. 


92. In the view we have taben 
as to the validity of the proceedings of 
the Committee, it is not necessary to go 
into the question whether the petitioner 
in W. P. No. 2181 of 1970 should heve, 
before coming to this Court, approacked 
the Chancellor under Section 45 quss- 
tioning the right of Mr. Hanumantha=pa 


to be a member of the Committee and- 


whether in view of such  alternatve 
remedy, we should or should not permit 
the petitioner to question in his petifon 
the validity of the Proceedings of the 
Committee. 


93. The learned counsel for the 
respondents urged that the petitioner in 
W. P. No. 2181 of 1970 had acquiesceé in 
the prescription by the Chancellor, of 
the qualifications for the office of -he 
Vice-Chancellor and in Mr. Hanumanth- 
appa’s participation in the proceedings 
of the Committee and that his concct 
was also such as to disentitle him to in- 
voke the discretionary jurisdiction of 
this: Court. It was said that those quali- 
fications had been prescribed by he 
Chancellor as early as in the year 1967, 
that the petitioner who has been an 2x- 
officio member of the Board and of zhe 
Committee, must have been aware of 
those qualifications, and that yet he did 
not choose to challenge the validity of 
such prescription of qualifications at =ny. 
time before he filed this present peti- 
tion. It was also said that he, being she 
Director of Animal Husbandry, - oust 
have been aware, well before the méet- 
ing of the Committee, of Mr. Henu- 
manthappa being placed in additicnal 
charge of the duties of the post of Dizec- 
tor of Agriculture and that yet he did 
not raise any objection at the mee-ing 
of the Committee, to the presence of Mr. 
Hanumanthappa therein, nor did he ecm- 
plain to the Chancellor regarding “he 
validity of the proceedings of that m=et- 
ing, that he took the chance of being ap- 
pointed as Vice-chancellor and that it 
‘was only when he was not so appoinied, 
he challenged those proceedings in the 
present petition. 


94. Learned counsel for the res- 
pondents argued that a person who sits 
on the fence and takes a chance of the 
decision being in his favour, cannot be 
permitted later to complain of the invali- 
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dity of the proceedings when such deci- 
sion turns out to be against him, and 
that the discretionary jurisdiction of this 
court under Article 226, should not be 
exercised in favour of such a person. 


95. In this additional reply-affida- 
vit, the petitioner in W. P. No. 2181 of 
1970 has alleged that he was not aware 
of the invalidity of the prəseription of 
qualifications by the Chancellor and of 
the legal position that Mr. Hanumanth- 
appa was not entitled to ba a member 
of the Committee, until. ke (the peti- 
tioner) came to know of the same during 
the course of his talk with his Advocate 
friend two days after the appointment 
of respondent 5 as the Vice-chancellor. 
Mr. Nambiar argued that when a parson 
was not aware of the illegality of an act 
or proceeding, he cannot be said to have 
acquiesced in such illegal act or pro- 
ceeding.. 


96. Having regard to the canclu- 
sions .we have reached on the two 
grounds of attack on the appointment of 
respondent 5 as Vice-Chancellor, we 
think it unnecessary to express any opi- 
nion on the questions. whether there has 
been acquiescence on the part of the 
pétitioner in W. P. No. 2181 of 197C and 
whether his conduct has been such as 
to disentitle him from invoking our juris- 
diction under Article 226. Moreover, 
the validity of the appointment of res- 
pondent 5 has also been challenged in the 
connected petition, W. P.- No. 2537 of 
1970. The petitioner therein was not 
connected with the University and he is 
merely a private relator. Acquieszence 
or laches or the conduct of sitting 
on the fence, cannot be attributed 
to. him so as to bar his petition or a 
writ in the nature of quo-warrante. No 
doubt, it has been suggested in the zoun- 
ter-affidavits filed on behalf of the res- 
pondents that he has been set up by the 
petitioner in W. P..No. 2181 of 1970 in 
order to overcome the hurdles created 
by the latter’s acquiescence and conduct. 
Apart from such bare suggestion, there 
is no material to infer that there is any 
collusion between these two petitioners 
or that the petitioner in W. P. No. 2537 
of 1970 is an instrument of the other 
petitioner. 


97. Mr. Patil sought to challenge 
the constitutionality of certein provisions 
of the Act on the ground of violation of 
Articles 14 and 16. He. submitted that 
the procedure provided in Section 12 of 
the Act for the appointment of the Vice- 
Chancellor, deprives equality of cppor- 
tunity ` to all persons wko have the 
attainments and qualifications for being 
considered for such office, inasmuch as 
only those persons who catch the eyes 
of the members of the Committee. will 
be considered for that office and that 
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such a procedure will lead 
polistic tendencies. 


98. The learned Advocate-General 
raised an objection that a person who is 
not an aspirant and eligible, for the 
office of the Vice-Chancellor but comes 
before Court only as a relator asking 
for issue of a writ in the nature of quo 
warranto, can only ask the court to exa- 
mine whether the statutory provisions 
under which the holder of a public 
office is appointed or elected, have been 
complied with and that he (such peti- 
tioner) cannot question the validity of the 
Naw under which such appointment is 
made or such election is held. 


99. In support of his contention, 
the learned Advocate General relied on 
the decision in Queen v. Taylor, 
(1840) 9 LJQB 219. There, a Charter of 
incorporation had been granted to a 
borough under an Act of Parliament 
and a Coroner had been elected for the 
borough, under that Charter. A private 
party had asked for a rule for an infor- 
mation in the nature of quo warranto, 
questioning the validity of the Charter 
under which such election had taken 

place. While discharging the rule, this 
‘ is what Lord Denman, C. J., said: 


“The points discussed in this case, 
in fact involve the constitution of this 
borough; and the election of the Coroner 
is made the means of examining that 
question. This gentleman is in the pos- 
session of an office to which he has 
been appointed by virtue of a charter 
granted by the Crown, and his right to 
the office must be questioned in some 
other manner”. 


100. Littledale, J., who concur- 
red with the learned Chief Justice, said: 


“The effect of this application is to 
call in question the validity of the 
charter under which Mr. Taylor had 
been appointed. I am of opinion that that 
should not be done in this way......... a 

101. The learned Advocate- 
General next referred to the decision in 
Reg. v. Jones, (1863) 8 LT 503. There, one 
Mr. Jones was elected as Mayor of the 
Borough of Aberavon. A Charter of in- 
corporation had been granted to that 
town by the Crown under the provisions 
of an Act of Parliament. A private citi- 
zen moved for a rule calling upon Mr. 
Jones to show cause why a quo warranto 
information should not be filed against 


to mono- 


him for exercising the office of Mayor 


in Aberavon. In that petition, the lega- 
lity of the Charter of Incorporation of 
Aberavon was questioned. Discharging 
the rules, Cockburn, C. J. said: 


“You are seeking to repeal a charter 
not in question directed to the charter, 
but in a Broce: against an indivi- 
dual. 
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102. The legal position has been 
summed up thus in Halsbury’s Laws of 
England, (8rd Edition), Vol. 11, page 48, 
para 280: 


“An information in the nature of a 
quo warranto would not have been per- 
mitted for the purpose of attacking the 
legality of a charter of incorporation 
granted to a town through an officer p- 
pointed thereunder. Accordingly, an in- 
formation calling upon the defendant to 
show by what authority he claimed to 
be coroner of a borough on the ground 
that the borough charter had not been 
properly granted, was refused.” 


103. The learned Advocate General 
argued that the same reasoning as in the 
above cases, should be applied when the 
validity of the statutory provisions under 
which a person is appointed or elected 
to a public office, has been challenged 
in a petition for a writ in the nature of 
quo warranto, and that such petitioner 
should not be permitted to question the 
validity of such statutory provisions. 


164. We think the contention of 
the learned Advocate General is well 
founded: The reasoning adopted by the 
English Courts in the aforesaid two deci- 
sions, has equal application when the 
validity of the statutory provisions under 
which an appointment or election to a 
public office, has been made, is question- 
ed in proceedings for quo warranto. 


165. However, Mr. Patil contended 
that in order to assail the constitutiona- 
lity o2 the Act under which respondent 
5 had been appointed as Vice-Chancellor 
it is mot necessary that the petitioner 
should be personally aggrieved by such 
appointment or should have any personal 
interest in such office. Mr. Patil sought 
to derive support for his contention from 
certain observations of the Supreme 
Court in Venkateshwara Rao v. Govern- 
ment of Andhra Pradesh, AIR 1966 SC 
828. There, the appellant had brougat 
a petition before the Andhra Pradesh 
High Court under Article 226 of the 
Constitution for quashing the order of 
the Government shifting the Primary 
Health Centre from his village to an- 
other village. He was the representative 
of the villagers who had deposited 
Rs. 10,000/- with the Block Development 
Committee and had also donated two 
acres of land for the purpose of locating 
the said Centre in that village and he 
had represented the village in the pro- 
ceedings before the Government. It was 
contended that he had no locus standi 
to bring that petition. Repelling that 
contention, Subba Rao, J. (as he then 
was) said that ordinarily, the petitioner 
who seeks to file a petition under Arti- 
cle 226 of the Constitution, should be 
one who has a personal or individual 
right in the subject matter of the peti- 
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tion, that personal right need not be 
in respect of a proprietary interest, that 
it can also relate to an interest of a 
trustee, and that, that apart, in exc2p- 
tional cases a person who has been pre- 
judicially affected by an Act or omiss_on 
of an authority, can file a writ petit.on 
even though he has no proprietary or 
even fiduciary interest in the subject 
matter thereof. 


106. We do not see how che 
above observations of the Supreme Court 
can be of any help to Mr. Patil. Apart 
from a bare assertion by Mr. Patil tnat 
the petitioner in W. P. No. 2537 of 1370 
is interested in the development of agri- 
culture in Mysore State and in the pro- 
per functioning of the agricultural Uni- 
versity, it has not been shown that the 
petitioner has any special interest in the 
subject matter of the petition, so as to 
treat his case as an exceptional one and 
to depart from the general rule. 


107. Lastly, it was urged by “Mr. 
Patil that the procedure adopted by the 
Committee in deciding the panel of three 
persons, was violative of principles of 
natural justice inasmuch as persons who 
were included in such panel, had parti- 
cipated: in the proceedings of the Com- 
mittee and voted for themselves. Thais, 
according to Mr. Patil would amount to 
a person being judge in his own cause. 

108. Assuming for the sake of 
arguments, that the procedure followed 
by the Committee while deciding the 
panel of names recommended to the 
Chancellor, was violative of principles of 
[natural justice, a plea of violation of 
natural justice is not available wher a 
statutory provision has authorised the 
procedure complained of. Section 12 (2) 
of the Act does not provide that persons 
whose names are included or propcsed 
to be included, in the panel of three per- 
sons to be sent to the Chancellor, shculd 
not be members of the Committee or 
should not participate in the proceedings 
of the Committee. Wnether members 
whose names are included or propcsed 
to be included in such panel, should or 
should not participate in such proceed- 
ings, is matter of propriety and not of 
legality. Hence, we are unable to ac- 
cept the contention of Mr. Patil that the 
proceedings of the Committee were vitia- 
ted on account of the participation of 
members whose names were included or 
considered for inclusion in such parel. 


109. All the grounds of attack- on 
the appointment of respondent 5 as Vice- 
Chancellor, fail and we dismiss these 
petitions. But in the circumstances of 
these cases, we direct the parties to bear 
their own costs in these petitions. 

110. Before parting with these 
cases, we may observe that it is a matter 
for the Committee to consider whezher 
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it would not be desirable for the Com- 
mittee to evolve a convention to the ef- 
fect that a member whose name is pro- 
posed for inclusion in the panel of three 
persons to be sent to the Chancellor 
for appointment of the Vice-Chancellor, 
should withdraw from the discussioa of 
the Committee and refrain rom vcting, 
unless he refuses the inclusion of his 
name in such panel. Such a convention 
will inspire public confiderce in the 
recommendations of the Committee. The 
very reason for excluding from the Com- 
mittee (which consists of the members 
of the Board), the Vice-Chancellor who 
is the ex-officio Chairman of the Board, 
is that the person holding that office is 
ordinarily eligible for reappointmert to 
that office, and it would not be appro- 
priate for him to participate in the pro- 
ceedings of the Committee. The same 
reasoning is equally applicable tc the 
participation of other members of the 
Board ‘if they are to be considerec for 
being included in such panel. 

Petitions dismissed. 
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A. NARAYANA PAI AND K. 
BHIMIAH, JJ. 


Devaraj Urs and others, Petitioners 
v. The General Manager, Mysore State 
Road Transport Corporation, Bangalore, 
and others, Respondents. 


Writ Petns. Nos. 94, ae 420. 620 
and 643 of 1966, D/- 9-9- 1970 

(A) Road Transport “Corporation 
Act (1950), Sections 14, 34 and 45 — 
Mysore State Road Transport Corpora- 
tion — Resolution of, D/- 1-8-1961 by 
which all rules in force on 31-7-1951 in 
Mysore Government Road Trarsport 
Department were continued to be. made 
applicable to entire corporation — Inter- 
pretation of — Disciplinary proceedings 
against conductors appointed by Divi- 
sional Controllers — Held governed by 
standing orders of old M. G. R. T. D. — 
Standing Order No. XY — Power to 
take disciplinary action vested in Deputy 
General Manager, Bangalore — Orders 
of dismissal passed by Divisional Con- 
trollers were ultra vires ard invalid — 
Power to appoint or terminate service 
delegated to Divisional Controller did not 
carry with it power to dismiss for mis- 


conduct — (Constitution of India, Arti- 
ele 226) — (Words and -Phrases — Ter- 
mination, meaning) — (General Clauses 


Act (1897), Section 16). 


The Mysore State Road Transport 
Corporation (M. S. R. T. C.) const.tuted 
under Section 3 of the Road Transport 
Corporation Act 1950, adopted a R=solu- 
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tion dated 1-8-1961 whereby it was re- 
solved that all rules, regulations, proce- 
dures and conventions, as in force on 
31-7-1961 in the Mysore Government 
Road Transport Department (M. G. R. 
T: D.) will be continued by the Corpora- 
tion until further orders. The Corpora- 
tion consisted of various territorial divi- 
sions formed as a result of reorganisa- 
tion of new Mysore State. The petitioners 
were conductors appointed by the res- 
pective Divisional Controllers of Mysore, 
Bangalore, Hassan -and Bellary Divisions 
of the Corporations. Disciplinary pro- 
ceedings were taken against them in res- 
pect of alleged misconduct and orders of 
dismissal from service were ` passed 
against them by the respective Divisional 
Controllers. Appeals against these orders 
to the General Manager M. S. R. T. C. 
also were dismissed and therefore the 
petitioners challenged these orders by 
writ petitions. 3 
Held (i) that on the language of the 
Resolution and in the context of the 
circumstances prevailing then it has to 
be held that what was sought to be con- 
tinued and applied to all employees of 
Corporation was the set of — in force 
on 31-7-1961 in the old M. R. T. D. 
Therefore, the disciplinary “proceedings 
would be "governed by the certified stand- 
ing orders of the old M. G. R. T. D. 
(Paras 23, 24, 26, 29) 


(ii) that the order of delegation pass- 
ed in May 1960 delegating the power to 
appoint or terminate services of such 
employees whose pay scale was Rs. 100 
or less to the Divisional heads of the 
respective units was a limited delegation 
and did not carry with it power to dis- 
miss for misconduct. The normal rule 
undoubtedly is that in the absence of 
any other provision restricting or con- 
trolling that power, a power of appoint- 
ment carries with it the power of dis- 
missal. The expression ‘termination’ may 
no doubt in ordinary parlance be given 
the widest meaning of termination in- 
cluding one for misconduct. But in the 
light of the rules and the practice pre- 
valent, the expression ‘termination? con- 
tained in the order of delegation was 
used in the limited sense of simple con- 
tractual termination and not termination 
by way of removal or dismissal as 
penalty or punishment for misconduct. 

(Para 25) 


(iii) that under Standing Order XIII 
of the old M. G. R. T. D. as it stood 
amended in 1956 which was applicable 
to the present case the Deputy General 
Manager of Bangalore Division was only 
invested with the disciplinary power 
which till then was vested in the Gene- 
ral Manager. Therefore, the Divisional 
Controllers who made the orders of dis- 
missal impugned in the writ petitions 
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were not competent to make those orders 
and they are liable to be quashed. 
(Paras 27 to 30) 
(B) Constitution of India, Art. 226 
— Existence of alternative remedy — 
Not a bar to exercise of jurisdiction — 
Statutory body — Exercising powers in 
contravention of statute — Interference 
is called for — Applicant should not be 
relegated to pursue other remedies. 


The existence of an alternative re- 
medy even if it is clearly made out, is 
no bar to the exercise of the jurisdiction 
under Article 226. It merely controls 
the exercise of discretion, and when a 
statutory body exercises or gets exercis- 
ed through any of its officers a power 
which is in contravention of the statute, 
rules and regulations under the statute, 
the proper exercise of discretion is to 
quash the illegality and not remit the 
party to other remedies which may de- 
lay the grant of relief. (Para 31) 
(C) Constitution of India, Arts. 226 
and 311 — Order quashing orders of dis- 
missal — Proper order is to leave par- 
ties to seek remedies according to law 
and not to order their reinstatement. 
No declaration to enforce a contract of 
personal service will be: no y granted 
by the High Court except in the follow- 
ing cases, (1) where a public servant is 
dismissed from service in contravention 
of Article 311 (2) of the Constitution, (2) 
where the case is governed by indus- 
trial law, and (3) where a statutory body 
has acted in breach of a mandatory obli- 
gation imposed by the statute. 
(Para ` 32) 
Where the High Court in exercise of 
its jurisdiction under Article 226 quash- 
ed the orders of dismissal and the case 
did not fall within one of the above ex- 
ceptions the proper thing to do is tò 
leave the parties to work out their reme- 
dies according to law and not to order 
reinstatement of the dismissed servants. 
AIR 1970: SC 1244, Rel. on. 
(Para 33) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1244 (V 57) = 
1970 Lab IC 1044, Executive 
Committee of U. P. State. Ware- 
housing Corporation, Lucknow v. 
Chandra Kiran Tyagi 32 
P. Rangaswamy in W. Ps. Nos. 94, 
420 and 643 of 1966 and A. Shivaramaiah 
in W. Ps. Nos. 217 and 620 of 1966, for 


Petitioners; T. Krishna Rao and Appa 
Rao, for Respondents. 
NARAYANA PAI, J.— The peti- 


tioner in W. P. 94 of 1966 was recruited 
as a conductor on 26-2-1962 by the Divi- 
sional Controller, Mysore State Road 
Transport Corporation, Mysore Division. 
In respect of some alleged misconduct 
or misdemeanour, a disciplinary enquiry 
was held against him and „he was dis- 
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missed from service by an order dated 
29-10-1964 made by the said Divisional 
Controller, Mysore Division. An Appeal 
against the same by him presented to 
the General Manager at Bangalore was 
dismissed. Thereupon he presented the 
above Writ Petn. No. 94 of 1966 to this 
Court which was disposed of on 16-10- 
1968. The judgment of this court is re- 
ported at page 631 of 1968 (2) Mrs LJ 
(reported in AIR 1969 SC 225). This 
Court upheld the petitioner’s contention 
that the power of dismissal coud be 
competently. exercised only by the 
Deputy General Manager of the Eanga- 
lore Division, in view of the express 
provisions of Standing Order No. XIII 
of the Standing Orders applicable to the 
Mysore Government Road Transport 
Department (M.G.R.T.D.). Accordingly, 
this Court set aside the impugned order 
of the Divisional Controller as well as the 
appellate order of the General Manager 
and further directed that the peticioner 
will be entitled to.all the advantages 
and benefits flowing from the order of 
this Court including reinstatement, ar- 
rears of pay, increments and the Eke. 


2. The petitioners in the other 
four petitions are also conductors ap- 
pointed by the Divisional Controller of 
the Divisions in which they had been 
respectively recruited. Some of them 
are of Hassan Division, some of Mysore 
and some of Gulbarga and Bellary Divi- 
sions. The facts of their cases are also 
similar, namely, that in disciplinary en- 
quiries held against them, they were 
dismissed by orders made by the res- 
pective Divisional Controllers. Apply- 
ing the decision in W.P. No. 94/66, these 
writ petitions also were allowed ard the 
impugned orders of dismissal quashed. 


3. The General Manager cf the 
Mysore State Road Transport Corpora- 
tion who was impleaded as responient-1 
in all these cases, preferred against the 
„orders of this Court, appeals tc the 
Supreme Court of India. Before the 
Supreme Court, his counsel raised seve- 
ral contentions which are summarised as 
follows in the order of the Susdreme 
Court: 


“(1) that the standing orders relied 
upon were not made under the Indus- 
trial Employment (Standing Orders) Act, 
20 of 1946, and on that accoun the 
Standing Orders had no statutory ope- 
ration; 


(2) that the Standing Orders, tc have 
any force, must be framed under the 
Industrial Employment (Standing Crders) 
Act, 1946 and unless they are so framed, 
they cannot be given effect to; 


(3) even assuming that the Stending 
Orders relied upon had statutory pera- 
tion, the respondents had another re- 
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medy which was equally efficacious, | 
viz., to persuade the State to start pro- 
ceedings for industrial adjudication and 
unless that was done, writ petitions were 
not maintainable; 


(4) the Divisional Controller was 
competent under Standing Order 23 to 
dismiss the respondents, because he 
held the same rank as the Deputy 
General Manager; 


(5) the Divisional Controller was 
under the general law of master and 
servant, competent to dismiss the res- 


pondents, he being the appointing au- 
thority; 

(6) the provisions of the Standing 
Orders are not mandatory and es there 
was a “proper and full” enquiry, the 
High Court was not justified in setting 
aside the orders of dismissal: 

(7) in any event no orders for re- 
instatement could be directed because 
the respondents were not civil servants 
and the only remedy which the respon- 
dents had was to claim damages for 
wrongful termination of employment.” 
It would appear that objections were 
raised on behalf of the respondents that 
the said contentions had not been press- 
ed before the High Court. The Supreme 
Court therefore held that they were un- 
able to entertain the arguments because 
an enquiry into several matters—some of 
fact and others of law — would have to 
be made on which the High Court had 
not expressed any opinion. As, how- 
ever, this court had no+ decided these 
important questions affecting the admini- 
stration of a public body, the Supreme 
Court set aside the orders of this Court 
ac gad these matters back to this 

‘ourt. 


4. After remand, the P=rsonnel 
Officer of the Mysore State Roac Trans- 
port Corporation has filed a further or 
additional affidavit setting out in detail 
the facts and arguments in support of 
the several contentions pressed before 
the Supreme Court which furnished the 
occasion for the order of remand. Though 
the matters so pressed befcre the 
Supreme Court are set out as seven dif- 
ferent points. they reduce themselves ac- 
tually to three salient questicns for con- 
sideration, namely, 


(1) Are these disciplinary enquiries 
governed by the Standing Orders of the 
Mysore Government Road Transport 
Department or not? 

(2) Should this court decline to exer- 
cise jurisdiction under Article 226 for 
the reason that the petitioners . may be 
said to have an alternative remedy by 
way of raising an industrial cispute? 

(3) Whether in the event of this 
court quashing the orders of dismissal 
it would be right and proper =o make 
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‘a further direction for reinstatement and 
consequential reliefs? 


, 5. The answer to the first ques- 
tion depends ultimately upon the inter- 
pretation and the effect to be given to 
a resolution adopted by the Mysore State 
Road Transport Corporation on 1-8-1961 
on which date it was established by an 
appropriate notification. The additional 
affidavit sets out the previous history or 
a narration of events antecedent to the 
establishment of the Corporation and the 
adoption of the resolution of 1-8-1961, 
which according to the case sought to 
be made in the said affidavit, have a 
bearing upon the meaning or what may 
be regarded as the real effect of the 
said resolution. We shall first briefly 
summarise those events. f 


6. Before the reorganisation of 
States under the States Reorganisation 
Act, the State Government of the erst- 
while State of Mysore was conducting 
on what is described as monopoly basis, 
certain transport services on specified 
routes. The conduct and management of 
the same was being looked after by a 
department of the State Government 
called the Mysore Government Road 
Transport Department., There was being 
operated within the city of Bangalore 
and the surrounding areas to a distance 
of about 10 miles from city limits, a 
system of transport services by a com- 
pany called the Bangalore Transport 
Company. The undertaking and all the 
assets and liabilities of the said com- 
pany were taken over by the Govern- 
ment of erstwhile State of Mysore under 
a statute as from 1-10-1956. There were 
applicable to the transport system opera- 
ted by the M. G. R. T. D., a set of Stand- 
ing Orders certified under the Industrial 
Employments Act of 1946. There were 
similar Standing Orders similarly certi- 
fied, applicable to the staff of the Ban- 
galore Transport Company. The taking 
over of the staff also under the statute 
of nationalisation was subject to the 
stipulation that they should continue to 
retain the benefits of the conditions of 
service applicable to them while in the 
service of the company. Either for the 
said reason or for purposes of facility 
in administration, the two units appear 
to have been maintained more or less as 
distinct units and popularly referred to 
as M.G.R. T. D. and B. T. S: 


7. On the reorganisation of State 
brought about on 1-11-1956, two other 
units of transport services came over to 
the new State of Mysore. One of them 
was the Transport Undertaking of the 
State Government of the erstwhile State 
of Hyderabad so far as its operation in 
the three districts of Hyderabad integrat- 
ed in the new State of Mysore were con- 
cerned. As the said Undertaking was 
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a Government undertaking and the staff 
operating the same, servants of the State 
Government, they came over to the State 
as allottees under Part X of the States 
Reorganisation Act. These Government 
servants were goverened while serving 
in the erstwhile State of Hyderabad so far 
as discipline and other connected matters 
are concerned, by the same rules as were 
applicable to other civil servants of the 


- State. - ; 


8. In the erstwhile State of Bom- 
bay there was a Corporation set up 
under the Road Transport Corporation 
Act, 1950 (Central Act 64 of 1950). That 
part of the Undertaking belonging to the 
said Corporation which related to the 
four districts of the erstwhile State of 
Bombay which were integrated in the 
New. State of Mysore, had to be dealt 
with appropriately under the States Re- 
organisation Act. The appropriate sec- 
tion of the States Reorganisation Act was 
109. According to the said section, the 
Corporation has to continue to function 
in the transferred areas subject to such 
directions as may be from time to time 
issued by the Central Government until 
other provision is made in respect there- 
to by law. To deal with the situation, 
a new section numbered 47A was intro- 
duced in the Road Transport Corporation 
Act, 1950. In accordance with or pur- 
suant to a scheme prepared thereunder 
by the Central Government the Under- 
taking of the Bombay State Road Trans- 
port Corporation in so far as it related 
to the four Bombay districts was trans- 
ferred to the State Government of the 
New State of Mysore. The relevant noti- 
fication is numbered 2-T.30/56 dated 31- 
12-1956. Pursuant to paragraph 10 there- 
of, every employee of the Bombay Cor- 
poration who immediately before 1-11- 
56 was working in the Karnatak area 
(meaning the four Bombay Districts in- 
corporated in the new State of Mysore) 
was to be deemed to have. been allotted 
to serve in connection with the affairs 


_ of the Government of Mysore. The same 


paragraph preserves the power of the 
State Government of Mysore to, deter- 
mine the conditions of service of persons 
allotted subject to the proviso that the 
conditions should not be varied to the 
disadvantage of any person without the 
previous approval of the Central Gov- 
ernment. The Bombay State Road Trans- 
port Corporation also ‘appears to have 
had a separate set of rules laying down 
conditions of service and providing for 
disciplinary enquiries, punishment etc. 


9. As a result of these events, 
the various transport units mentioned 
above came under the control and mana- 
gement of the Mysore Government Road 
Transport Department. AI the persons 
serving in those transport systems be- 
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came servants of the State Goverrment 
of the new State of Mysore. Here again 
either in view of differences in cetails 
of working or administration or with a 
view to maintain continuous admiristra- 
tion and facility in dealing with ciffer- 
ent subjects appropriately, the various 
units appear to have been continu2d to 
be operated more or less as different and 
distinct units. 

10. One of the steps in organisa- 
tion, however, appears to have been 
taken fairly early after the reorganisa- 
tion of States, and that was to constitute 
what are called divisions for facility of 
operation. Most of them are territorial 
divisions. In relation to the territcry of 
the erstwhile State of Mysore as it stood 
immediately before the Reorganisation 
of States, four divisions called the Mysore 
Division, Bangalore Division, Ballary 
Division and Hassan Division were con- 
stituted. The Hyderabad Districts were 
constituted into Gulbarga Division. and 
the Bombay Districts into Belgaum Divi- 
sion. In addition, in the workshop Divi- 
sion, there appears to have beer two 
branches, one called the Regional Work- 
shop Division, Hubli, and the other the 
Regional Workshop Division, Bangalore. 
Originally at Bangalore there was an 
Officer at the top of the administration 
called the General Manager. Subsequent- 
ly, a post next in rank to him zalled 
the Deputy General Manager was creat- 
ed. When the Divisions were formed 
and reorganised, the Deputy General 
Manager became the head of the Banga- 
lore Division. For the Bangalore Trans- 
port Service, a separate Deputy General 
Manager was constituted. The other ter- 
ritorial Divisions were placed in charge 
of officers called Divisional Controllers. 
The regional workshops were prt in 
charge of officers called Works Mamagers. 


11. In March 1960 these heeds of 
regional units and workshop units were 
declared as appointing authorities for all 
classes of posts the, minimum of the pay 
scale of which is less than Rs. 1C0/. In 
May 1960, certain further powers were 
delegated to the regional heads or unit 
heads as they are referred to ir the 
relevant papers. In the case of such 
employees, namely those whose pay 
scale is Rs. 100/- or less, the following 
powers were delegated, namely— 

(1) the power to appoint or to 
terminate service; 


(2) the power to make temporary 
departmental promotions; and 
(3) the power to grant additional 


allowances to employees holding one or 
more posts in addition to his own duties 
as per rules. 

12. The next important event is 


the constitution or establishment cof the 
Mysore State Road Transport Corpora- 
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tion (M. S. R. T. C.). This was cone by 
notification under S. 3 of the Road Trans- 
port Corporation Act, 1950. In the first 
instance, the Corporation was establish- 
ed for the whole of the State of Mysore 
excluding the area comprised witnin the 
limit of the City of Bangalore end the 
surrounding area within a distamce of 
ten miles beyond city limits. This was 
by notification No. HD 3 (1) RTC 57, 
dated 25-7-1951. Subsequently by noti- 
fication No. HD RTC 57 dated 27-9-1961, 
the Corporation so established was ex- 
tended to the excepted areas also. The 
idea was to transfer all the activities of 
Road Transport Services to this statutory 
Corporation. Necessarily, therefore, fur- 
ther steps had to be taken to transfer 
effectively to the Corporation not only 
the assets and liabilities of the Trans- 
port Undertakings but also servize per- 
sonnel. Further, Section 34 of the Act 
invests the State Government with the 
special power of issuing general instruc- 
tions as well as directions relating to re- 
cruitment, conditions of service and 
training of its employees, wages etc. Such 
notifications were issued dealing sepa- 
rately with the topic of administrative 
arrangement and the topic of recruit- 
ment, conditions of service, wages etc. of 


employees. So far as the assets and lia- 
bilities are concerned, they could be 
without any difficulty vested in the 


Corporation by some notification. In the 
case of employees, — who for reasons 
already described had all become ser- 
vants of the State Government of Mysore 
— separate steps were taken first by ter- 
minating their services under the (Zovern- 
ment by means of abolishing the posts 
held by them and secondly by giving 
them an option to join the service of 
the new Corporation with simuHaneous 
instructions to the Corporation to take 
them over and continue to extend co them 
same conditions of service as under the 
Government without interruption in ser- 
vice so far as seniority is concerned and 
by imposing the condition that tne Cor- 
poration shall not vary their conditions 
of service adversely to them without the 
approval of the Government. 


13. Under these notificaticns, In 
respect of pending disciplinary proceed- 
ings, the Corporation or an office: desig- 
nated by it was constituted the discipli- 
nary authority competent to continue 
and dispose of the same. For the future, 
it was provided that the Government 
servants employed by the Corporation 
may be subjected to such regulations as 
may be made by the Government under 
Section 45 ii) (ce) of the Road Transport 
Corporation Act: 


14. The Section of the Act refer- 
red to above deals with the pcwer of 
the Corporation to make regulations in 
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respect of the conditions of appointment 
and service and the scales of pay of offi- 
cers and servants other than certain spe- 
cified posts in respect of which the power 
to prescribe conditions of service is given 
to the Government under Section 44 of 
the Act. But the substantive power of 
the Corporation in that regard is found 
in Section 14 of the Act, which among 
other things, states that the conditions 
of appointment and service and scales 
of pay of officers and servants of the 
Corporation shall, as respects officers and 
servants other than those directly ap- 
pointed by the Government, be such as 
may subject to Section 34, be determined 
by regulations made under the Act. 


14A. The Corporation, as we have 
already stated, was established on 1-8- 
11961. On the men in service in various 
transport units ceasing to be servants of 
the Government, their further rights 
were limited to such as were preserved 
by assurances given by the Government 
and directions under Section 34 intend- 
ed to give effect to the said assurances. 
When they became the servants of the 
Corporation by taking employment there- 
under, their conditions of service and 
other matters relating to their service, 
had to be regulated by Corporation. It 
is in that context that on 1-8-1961 the 
Corporation came to adopt the following 
resolution to which we have made a 
reference: 

The Item on the Agenda was: 

SL No. 3 (ii) “Continuance. of the 
Rules, Regulations, procedures and con- 
ventions as they existed on the eve of 
the formation of the Corporation.” 

The Resolution No. 8 passed under 
that subject was: 

“In view of the fact that consider- 
able time and attention would be requir- 
ed to scrutinise the various rules regu- 
lations, procedures, precedents and con- 
ventions, it is hereby resolved that all 
rules, regulations, procedures and conven- 
tions — as in force as on 31-7-1961 in 
the Mysore Government Road ‘Transport 
Department be continued by the Corpo- 
ration until further orders.” 


15. Before considering the argu- 
ments addressed by Mr. Krishna Rao for 
the Mysore State Road Transport Corpo- 
tation as to the exact effect to be given 
to this resolution, it is worthwhile refer- 
ring to some statements about the same 
contained in the additional amouvit of 
the Personnel Officer. 


. 16. Immediately after ES this 
resolution in paragraph 6 of the addition- 
- al affidavit, it is stated: 


“The effect of this resolution is 
that the rules and regulations with re- 
gard to disciplinary matters which were 

in force on 31-7-1961, were to continue 
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to be in force thereafter until further 
orders.” 

17. The further statement in 


paragraph 7 is: ; 
“I submit that the question that 
arises for consideration is whether the 


- certified standing orders of the M. G. 


R. T. D. as applicable to Bangalore Divi- 
sion would be applicable to all units 


taken over. In the M. G. T. D. in 
respect of two different divisions the 
Bangalore Division and the B. T. S. 


there were two different certified stand- 
ing orders. It is not possible to say that 
any one set of certified yeaa orders 
was applicable to the M. G. R. D. in 
all its activities. In 1959, a eae 
Division known as Workshop Division 
was formed under the immediate con- 
trol of the Works Manager. No sepa- 
rate Certified Standing Orders were 
framed in respect of that Division. But 
certified Standing Orders in respect of 
Bangalore Division were made applica- 
ble to that Division.” 


What follows from this is that out of 
various units of Transport Service which 
came to be controlled and managed by 
the M. G. R. T. D., only two units had 
certified pieoting Orders namely the 
old M. G. T. D. and the B. T. S. 
and, when a arose for finding a 
set of rules to be applied to a new Divi- 
sion when formed, the Government De- 
partment applied to that Department, 
namley, the Works Department, the 
Standing Orders of the Bangalore Divi- 
sion at a time when they had the choice 
and the discretion and long before the 
Corporation was set up. 


18. Then in para 9 of the affida- 
vit is stated: 


“Except for the Bangalore Division 
and the B. T. S. Division, there were no 
certified Standing Orders for the other 
divisions. The old rules were continued 
in respect of the employees by the M. G. 
R. T. D. The Government passed orders 
making the Unit Heads as appointing 
authorities as well as disciplinary autho- 
rities. But in making certain appoint- 
ments, as there were no new rules, the 
appointees in Mysore Division were told 
that they were governed by the M. G 
R. T. D. rules.” 


In this paragraph, the first statement ïs 
one of interpretation of the notification 
of delegation. The second statement is 
a statement of fact. When the affidavits 
states that the Government passed orders 
making the Unit Heads as the appoint- 
ing authorities as well as disciplinary 
authorities, the reference undoubtedly 


-s to the order of delegation made in 


May, 1960 to which we have already 
made a reference. The said order dele- 
gated to the Unit Heads, three specified 
powers. None of them can answer the 
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description of a disciplinary power. The 
first item as we have already stated is 
the power ofappointment or termination. 
The second is temporary promotion, and 
the third is the power to pay whaz is 

called charge allowance when a person 
occupying a post is asked to do the ad- 
ditional duties of another post. And 
what is more, this is limited to people 
drawing a minimum salary of Rs. 100/- 
and less. All these circumstances gc ta 
show that the delegation was of a limit- 
ed character in respect of specified sub- 
jects and is not capable of being des- 
cribed as a general power or delegazion 
of a general power of control. To des- 
cribe it as- disciplinary power is quite 
inaccurate, unless it can be supported 
by other acceptable legal arguments. 


19. This takes us to the steps in 
the arguments addressed by Mr. Krishna 
Rao. According to him, when the Cor- 
poration was formed and all emplovees 
of the State Government ceased to be 
such Government servanis and the Gov- 
ernment transport units themselves came 
to be wound up, there was no lorger 
any separate M. G. R. T. D. Unit cra 
B. T. S. Unit controlled or governed by 
separate certified Standing Orders. Mr. 
Krishna Rao’s interpretation of the legal 
consequences of the said situation is -hat 
the Standing Orders of both M. G. R, 
T. D. and B. T. S. ceased to have any 
further statutory force. Thereafter ac- 
cording to him, the power of regulazing 
the conditions of service and discipline 
of all servants of the Corporation except 
three specified senior officers is that of 
the Corporation conferred. upon it by 
section 14 (3) (b). The procedure for 
exercising that power is the making of 
regulations under Section 45 (1) on the 
topic separately specified in Clause (c) 
of sub-section (2). In the absence of any 
such statutory regulations, the argument 
continues, the matter is at large and is 
governed by the General Principles of 
the normal law of master and servant. 


20. In such a situation, Mr. 
Krishna Rao contends, the resolution of 
1-8-1961 must be read as an act by the 
Corporation adopting a certain set of 
rules and applying the same until regu- 
lar rules or regulations are framed in 
exercise of the statutory powers urder 
sections 14 and 45 of the Road Transport 
Corporation Act. These rules or rules 
so adopted cannot be regarded as statu- 
tory rules but are trarsitory tentacive 
directions given by the Corporation as 
the master for the purpose of regulating 
the conduct of its servants. They wculd 
be, according to him, at the highest, mat- 
ters of contract. 


_ 21. Interpreting the resolution 
he suggests that the expression ‘Mysore 
Government Road ‘Transport Depart- 
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ment in the said resolution should not 
be read as the old M. G. R. T. C. but 
the department by the same name which 
was on 31-7-1961 controlling or manag- 
ing the affairs of all the units. So read, 
the resolution would mean that what 
was continued or kept in force or ap- 
plied was not any one particular set of 
rules but all the rules then prevalent 
and applied by the said Government 
Department. If so, it would mean that 
the one and only intention or the clear 
intention of the resolution was to main- 
tain the status quo until uniform set of 
rules is promulgated in due and proper 
exercise of the power under Sections 14 
and 45 of the Road Transport Corpora- 
tion Act. 


22. That the ae Orders of 
B. T. S. and M. G. R. T. D. ceased to 
be operative as such or of their own 
force at the end of 31-7-1961 mey be 
conceded in the same way as the service 
conditions in the other units also died 
a similar death. But all this is subject 
to the principles of integration coming 
down from the date of integratior. and 
the State Reorganisation Act and the 
steps taken by the Government in con- 
nection with the establishment of the 
Corporation and the directions given by 
the Government under Section 34 cf the 
Road Transport Corporation Act. Al- 
though the pre-existing rules ceased to 
be applicable of their own force and 
they had to be replaced by rules to be 
made by the Corporation the powər of 
the Corporation was controlled by the 
stipulation that those rules shall not be 
to the disadvantage of the employees, 
nor can they be varied to their disad- 
vantage without the previous approval 
of the State Government. In that situa- 
tion, the Corporation was bound to make 
regulations. When the Corporation is 
one and all the employees working in 
connection with the different units be- 
came the employees of one master, 
the Corporation, the normal legal obli- 
gation of the master is to formulate or 
bring about a uniform code of conduct 
for its entire establishment. It was this 
obligation that the Corporation was try- 
ing to discharge while passing the reso- 
lution. The text of the agenda clearly 
contained a suggestion that the existing 
rules may be continued until a new set 
of rules is promulgated. If the sugges- 
tion had been accepted in toto, the lan- 
guage of the resolution would have been 
and should have been quite different 
from what it is. It was perfectly easy to 
indicate the idea by saying that the rules 
existing in the various units shall 2onti- 
nue subject to the same operaticn as 
before until one uniform set of rules are 
framed for the entire Corporation. Buf 
that is not what the resolution says. If 
actually says that because it will take 
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a long time to make a study of the vari- 
ous rules before formulating what may 
be regarded as an ideal set of uniform 
rules, one set of rules in the Mysore 
Government Road Transport Department 
be continued. That there were several 
sets of rules but that only one was in- 
tended to be continued is further clear 
from the fact that the reference to the 
former in the earlier part of the reso- 
lution is “various” rules, regulations, 
procedures etc. “While what is resolved 
to be continued is ‘all’ rules, regulations, 
procedures etc., in force on 31-7-1961 in 
the M. G. R. T. D.”. The difference in 
langugage is so clear. that it cannot be 
ignored. The first one by using the ex- 
pression ‘various’ undoubtedly calls at- 
tention to the fact that there are differ- 
ences between rules and rules or be- 
tween one set of rules and another set 
of rules, and the second discloses an in- 
tention to have for the time being one 
clear set of rules until a study is made 
of the various rules and the best among 
them selected and formulated into a new 
set of uniform rules. 

23. Prima facie, therefore, upon 
he language it is impossible to come to 
any conclusion other than that what was 
sought to be continued and applied was 
the set of rules in force on 31-7-1961 in 
the M. G. R. T. D. i. e, the old M. 
G. R. T. D 


24. That such was also the under- 
standing of the Corporation and its prin- 
cipal officers is also clear from the ex- 
tract of the additional affidavit which we 
have already given. Prior to the estab- 
lishment of the Corporation when a new 
division called the Works Department 
was formed for which rules had to be 
framed, the M. G. R, T. D. Standing 
Orders were applied. After the establish- 
ment of the Corporation when new ap- 
pointments were made in the divisions 
other than the old Bangalore Division 
which were not governed by any Stand- 
ing Orders, the appointees were told that 
they would be governed by the M. G. R. 
T. D. Rules. One of the orders of ap- 
pointment has been shown to us in which 
this idea is expressed in the following 
text: 


“The appointment is purely tempo- 
rary and on probation for a period of 
one year. Their services are terminable 
in case their work is not satisfactory 
during the period of probation. Their 
„service conditions will be governed by 
the M. G. R. T. D. Standing Orders read 
with work service rules.” 


From the admitted fact that the M. G. 
R. T. D. which had a certified set of 
Standing Orders was the old M. G. R 
T. D. and not the department as on 31- 
7-1961 which was managing several units, 
it is perfectly clear that when this order 
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uses the expression “M. G. R. T. D. 
Standing Orders” it means nothing other 
than the Standing Orders which were 
applicable to the old M. G. R. T. D. 


25. There is, however, another 
alternative argument of Mr. Krishna Rao 
which should now be considered. Ac- 
cording to him, the delegation of the 
power of appointment and termination 
is in itself sufficient to carry with it a 
power to dismiss for misconduct. The 
normal rule undoubtedly is that in the 
absence of any other provision restrict- 
ing or controlling that power, a power 
of appointment carries with it the power 
of dismissal. The question in this case, 
therefore, is whether what was delega- 
ted in May 1960 was such a general 
power of appointment without restric- 
tions or a limited power. On a reading 
of the terms of the order of delegation, 
we have already indicated that the prima 
facie effect thereof is of a limited dele- 
gation of specified powers. The expres- 
sion ‘termination’ may no doubt in ordi- 
nary parlance be given the widest mean- 
ing of termination including one for mis- 
conduct. But in the light of the rules 
and the practice prevalent, the said word 
has come to be restricted to contractual 
termination unconnected with any idea of 
punishment for misconduct. The Standing 
Orders make clear distinction between 
termination of the first character on the 
one hand and removal or dismissal for 
misconduct on the other. The former is 
dealt with separately in Standing Order 
No. XI and the latter is in the succeed- 
ing Standing Orders relating to punish- 
ment. We are therefore satisfied that, 
the expression ‘termination’ contained in 
the order of delegation is used in the 
limited sense of simple contractual ter- 
mination and not termination by way of 
removal oor dismissal as penalty or 
punishment for misconduct. That such 
was the intention of the delegation order 
is also clear from the fact that other 
powers. delegated -are equally limited. 
The power of promotion is limited to 
temporary departmental promotion. The 
other financial power is limited to sanc- 
tioning payment of charge allowanze 
and nothing more. 


26. For all these reasons, we are 
clearly of the opinion that so far as 
these disciplinary enquiries are concern- 
ed the rules that govern are the rules 
contained in the Standing Orders of the 
old M.G.R.1T.D. $ 


27. The XIII Standing Order 
which is of direct relevance reads ` as 
follows :— 


“No order of fine, suspension, - dis- 
charge or dismissal shall be executed 
unless so ordered by the Deputy General 
Manager, Bangalore Division. The De- 
puty General Manager may order such 
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enquiry as he thinks fit before passing 
orders provided that in case where 
punishment of dismissal is involved che 
Deputy General Manager shall hold an 
independent enquiry and pass orders.” 
This is the Standing Order as it stood 
amended in 1958. Prior thereto the cff- 
cer empowered was the General Mana- 
ger. By that time, as already stated, all 
these various units had come under the 
control of the State Government. The 
preliminary distribution of work by ter- 
Titorial divisions had already b2en 
thought of and more or less given efiect 
to. It is in that context, with the exis- 
tence of Divisional Controllers well 
within the knowledge of the Authorities, 
that this amendment is carried out, ac- 
cording to which the Deputy General 
Manager of Bangalore Division is in- 
vested with the disciplinary power which 
till then was vested in the General Mena- 
ger. The General Manager at that tıme 
became the head of the entire organisa- 
tion not merely the Bargalore Divison, 
and an amendment of Clause (3) of 
Standing Order XII substituted the fol- 
lowing new clause: 


s uantum of punishment shall 
be decided. by the Deputy General Mena- 
ger, Bangalore Division, Bangalore ac- 
cording to circumstances of each case 


and an appeal against this order shall 


lie to the General Manager.” 


28. The idea of carrying out this 
amendment is perfectly clear, namely, 
that whereas subsidiary or non-essertial 
matters or less important matters in the 
matter of management of staff may be 
delegated to the Divisicnal Controllers, 
the important and effective power of 
disciplinary action by making an otder 
of dismissal should be exercised at the 
central office by one of the several off- 
cers selected with a direct right of ap- 
peal to the General Manager also func- 
tioning at the Central Office. Such an 
idea is certainly not inconsistent with 
the distribution of power among the vari- 
ous departmental heads or heads of dif- 
ferent units. 


29.. If the subsequent resoluzion 
and the specific mention of M. G. R. 
T. D. Standing Orders in the case of 
subsequent appointments are understood 
against this background it leaves no 
room for doubt that at the time the 
resolution of 1-8-1961 was adopted the 
considered opinion of the Corporacion 
was that until uniform rules are formu- 
Hated and promulgated the best interim 
arrangement was to apply the tried and 
tested Standing Orders of the-Banga_ore 
M. G. R. T. D. to the entire Corporation. 


30. This reinforces our  prev-ous 
lopinion that the present disciplinary en- 
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quiries are clearly governed and con- 
trolled by Standing Order XIII. If that 
Standing Order is applied as it has to 
be, it follows that the Divisional Con- 
troller who made the orders of dismis- 
sal impugned in these writ petitions was 
not competent to make those orders. The 
said orders are therefore liable to be 
quashed. 


31. The second contention need 
not be gone into in detail because the 
existence of an alternative remedy even 
if it is clearly made out, is no bar tọ the 
exercise of the jurisdiction under Arti- 
cle 226. It merely controls the exercise 
of discretion, and when a statutory body 
exercises or gets exercised through any 
of its officers a power which is in con- 
travention of the statute, rules and re- 
gulations under the statute, the proper 
exercise of discretion is to quash the il- 
legality and not remit the party to other 
Poanedlee which may delay the grant of 
relief. 


32. The third contention is cov- 
ered by the ruling of the Supreme Zourt 
in the case of Executive Committee of 
U. P. State Warehousing Corporation, 
Lucknow v. Chandra Kiran Tyagi, AIR 
1970 SC 1244 in which it has been beld: 
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“That no declaration to enforce a 
contract of personal service will be nor- 
mally granted and that the only well 


recognised exceptions thereto are (1) 
where a public servant is dismissed 
from service in. contravention of Arti- 


cle 311 (2) of the Constitution, (2) where 
the case is governed by industrial law, 
and (3) where a statutory body has acted 
in breach of a mandatory obligation im- 
posed by the statute.” 


33. These cases do not come 
under any one of these excertions. 
Hence while quashing the order, the 
proper thing to do is to leave the par- 
ties to work out their remedies in the 
light of this order. , 


34. In each of these writ peti- 
tions, therefore, we issue a writ cuash- 
ing the order made by the Divisional 
Controller dismissing the petizioner 
from service and leaving the parties to 
work out their rights in the light of this 
order in accordance with law. No 
separate order quashing the aprellate 
order of the General Manager is neces- 
sary because the order of dismissal 
quashed by us is so quashed irresp2ctive 
of whether it has been confirmsd or 
varied by the appellate order. 


Orders quashed. 
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T. K. TUKOL AND C. HONNIAH, JJ. 


Krishnaraj Urs, Petitioner v. The 
Director of Treasuries in Mysore and 
others, Respondents. 


mee Petn. No. 240 of 1966, D/- 31-7- 


(A) Civil Services — Mysore Gene- 
ral Service (Treasury Branch) Special 
Seniority Rules, 1965, Rules 3 and 4 — 
Seniority — Determination — Factors to 
be considered. 


Under Rule 3 in determining the 
seniority of persons selected under the 
Special Recruitment Rules the factors that 
are to be taken into consideration are: 
(1) The class or grade of service held by 
the selected persons prior to their selec- 
tion; and (2) the length of continuous 
service in the class or grade of service 
in the Treasury Service from which the 
person was promoted. (Para 7) 


The Rule lays down that such select- 
ed persons should be placed above the 
persons promoted under the General and 
Recruitment Rules with lesser continuous 
service than that of the selected persons. 


(Para 7) 


Rule 4 does not lay down any new 
principles for determining seniority: The 
promotions have to be worked out of all 
persons after determining their seniority 
in accordance with the provisions of 
Rule 3. The first part of this rule lays 
down that notwithstanding the provi- 
sions contained in the Treasury General 
Recruitment Rules or: any other Rules 
in that behalf, promotions made to any 
post in the Treasury Service on or after 
lst June 1961 have to be reviewed as if 
these Rules were in force from Ist June, 
1961. The second part of this Rule lays 
down that promotions shall be made of 
persons possessing the necessary qualifi- 
cations in accordance with the seniority 
determined under Rule 3. The two pro- 
visos refer to the recovery or payment 
of emoluments to persons recruited or 
persons promoted and lay down that per- 
sons reverted to lower service or grade 
shall not be required to credit the emo- 
luments already drawn and persons pro- 
moted from any prior date would be en- 
titled to emoluments from the date of 
joining the post to which they are pro- 
moted. (Para 8) 


(B) States Reorganisation Act (1956), 
Section n5 (7) Mysore General Ser- 
vice (Treasury Branch) Special Seniority 
Rules, 1965, Rule 4 — Seniority — Pro- 
motion — Prescription of departmental 
examination for promotion — It is a 
variation of old condition of service — 
It is inoperative being without the prior 
approval of the Central Government. 


AN/BN/A279/70/MVJ/B ` 
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ALR 


(1969) 1 Mys LJ 199 and 1970 Ser LR 
768 (SC), Rel. on. (Para 9) 
Cases Referred: Chronological Paras 
(1969) 1969-1 Mys LJ 199 = 17 
Law Rep 647, G. K. Radhakrishna 
v. State of Mysore 9 
{1968) Civil Appeal No. 811 of 
1968, D/- 15-4-1968 = 1970 Ser 
Tae 768 (SC), Mohammed Bhakar 
Y. Krishna Reddy 9 

uM Rama Jois; for Petitioner; K. S. 
Puttaswamy, High Court Govt. Pleader 
iar Nos. 1 and 2) B. P. Holla, (for Nos. 

3 to 5), for Respondents. 

TUKOL, J.:— The main relief which 
the petitioner has prayed for in this writ 
petition is to fix his seniority above that 
of respondents 3, 4 and 5 and issue a 
direction to make necessary corrections 


in the seniority list of Deputy Account- 


ants (Exhibit L.). 


2.. The case of the petitioner is 
that he joined service as First Division 
Clerk on 10-3-1953 in the Treasury 
Branch of the Revenue Department of 
the former State of Mysore. When the 
former: State of Mysore created separate 
Treasury cadre in 1954 the services of 
the petitionér stood transferred to the 
Treasury cadre with effect from 1-1- 
1954. Respondents 3, 4 and 5 are officers 
who were working in the Revenue 
Department but under the Treasuries in 
the South Kanara District of the Madras 
area which has come into the New State 
of Mysore under the provisions of the 
States Reorganisation Act. The Govern- 
ment of the New State of Mysore, took 
a decision on 25th May, 1961 to consti- 
tute a new Treasury cadre in the inter- 
est of efficiency of Treasury work. Ac- 
cordingly, the State Government passed 
an order on 25th May, 1961 (Exhibit V, 
filed by the respondents with the coun- 
ter-affidavit). We shall refer to the rele- 
vant portions of this order, “presently. 
The Governor, in exercise of his powers 
under the proviso to Article 309 of the 
Constitution promulgated Rules called 
the Mysore General Service (Treasury 
Branch) (Recruitment) (Special) Rules, 
1961, by Notification dated 16th January, 
1962. These Rules were amended by 
subsequent Notification dated 6th August 
1962. The Rules contemplated the set- 
ting up of selection committees consist- 
ing of the officers named therein for 
each of the Divisions to make selection 
of eligible officers for the various. posts 
contemplated under the order creating 


` the new cadre., 


3. It is naer these circumstances 
that the following facts are required to 
be borne in mind. The petitioner as al- 
ready stated was transferred to the Trea- 
sury cadre as First Division Clerk with 
effect from 1-1-1954. Respondents 3, 4 
and 5 were appointed as First Division 
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Clerks respectively on 28-1-1956. 28-3- 
1956 and 19-10-1957. The petitioner was 
promoted as Deputy Accountant >y an 
order (Exhibit A) dated 19th December, 
1961, “purely as a tentative measure and 
subject to revision when the Inter-State 
Seniority list in respect of this D-vision 
of I Division Accountants, Tr=asury 
Cadre, is prepared after the formation 
of the common Treasury Cadre io the 
New State of Mysore is finalised” Sub- 
sequent order (Exhibit B) dated 15-9- 
1962 was issued by the Divisional Com- 
missioner, Mysore Division, Mysor2, on 
15-9-1962 stating that the tenure of the 
officers named in the order was from in- 
charge arrangement to officiating ar- 
rangement with effect from the dates 
noted against each of them. So far as 
the petitioner is concerned, the date 
mentioned is 9-1-1962. The effect ef this 
order is that the petitioner was appoint- 
ed as Officiating Treasury Sheristedar 
with effect from 9-1-1362. 


4. In this connection it is neces- 
sary to ascertain the position of the 
aforesaid respondents when the Govern- 
ment ordered creation of a new Treasury 
cadre by its order dated 25th May 1961. 
It is necessary to read the first para- 
graph ‘of this order which is as fcllows: 


“Government direct that the Gazet- 
ted and non-gazetted staff of trecsuries 
who are still borne in the Revenue Cadre 
and whose services are required ~vhole- 
time for Treasury work be transferred 
to the Treasury Cadre, with effect from 
Ist June, 1961. The cadre and Recruit- 
ment Rules of the treasuries have been 
published in Notification No. GAD 24 
ORR 59-dated 28th January, 1961” 
The Rules referred to in this order are 
obviously the Mysore General Service 
(Treasury Branch) (Cadre and Recruit- 
ment) Rules. 1961. It is obvious from 
this paragraph that when the Govern- 
ment took a decision to create £ new 
Treasury Cadre in the entire State of 
Mysore, it was intended that the Mysore 
General Service (Treasury Branch) 
(Cadre and Recruitment) Rules, 1961, 
were to be made applicable even 
to those who were to be brough: into 
that cadre or promoted to any cf the 
posts in the cadre. The plain meaning 
of this paragraph is that with effect 
from ist June, 1961, all those officers in 
the areas other than the Mysore area, 
who were borne in the Revenue Cadre 
but whose services were being taken as 
whole-time services in the Treasury work 
were to be transferred to the Treasury 
Cadre with effect from 1-6-1961. Para- 
graph 7 of the said order of 25th May, 
1961 is also relevant and deserves to be 
read here. It reads:— 


“The non-gazetted personnel borne 
in the revenue cadre and now working 


Krishnaraj v. Director of Treasuries (Tukol J.) [Prs. 3-6] Mys. 109 


on the Treasury side will continue in their 
posts pending selection by a ccmmittee 
to be appointed for the purpose. Filling 
up of the First Division vacancies due to 
the upgrading of. some of zhe Second 
Division posts will also be reguiated by 
that committee. The posts of Treasury 
Sheristedars newly created will be fill- 
ed in, from the list of persons eligible 
for promotion to such posts under the 
Cadre and Recruitment Rules.” 


The manifest intention of paragraph 7 
of this order was that the non-gazetted 
personnel borne in the Fevenue Depart- 
ment but working on the treasury side 
were to continue in their pests pending 
selection by the committee. 


5. It is not necessary for our pur- 
pose to go into the contents of the Mysore 
General Service (Treasury Branch) (Re- 
cruitment) (Special) Rules, 1951 and the 
amendment issued by notification dated 
6th August, 1962. As per Government 
order dated 25th May. 1961, committees 
were constituted for different areas and 
certain officers including the respondents 
were interviewed. The seleccions made 
by the Selection Committee are evidenced 
by the proceedings of the Government 
of Mysore, issued under Ord2r No. FD 
84 RTE 62 dated 7th December, 1962. By 
this order the Government were pleased 
to approve the selections made by. the 
committees as specified in the said order. 
It would be seen from the portion of 
this order dealing with the South Kanara 
District that respondents 3 to 5 and two 
others were selected as Treasury Sheris- 
tedars. This order directed, by note 3, 
that “these selections will have effect 
from 1-6-1961 except in the case of those 
promoted to the selected posts, sub- 
sequently.” Note 4 states, “in che case 
of officials selected to the posts of Head 
Accountants Treasury Sheristedars and 
I and II Division Clerks. their vrevious 
service in équivalent posts will count for 
the purpose of seniority in the Treasury 
Cadre.” One fact .which requires to be 
noticed for the purpose of tkis Writ 
Petition is that the previous service of 
the officials in equivalent cadre was to 
count for the purpose of senicritvy in the 
Treasury cadre. On 13th December. 1962, 
the Divisional Commissioner, Mysore 
Division, Mysore, issued an Official 
Memorandum posting respondents 3 to 5 
as Treasury Sheristedars loceted in 
different places mentioned in tha order. 
We may recall at this stage that the peti- 
tioner was posted as officiating Treasury 
Sheristedar with effect from 9-1-1962. 


6. -It is here that the question of 
seniority of these officials comes up for 
consideration. When the Derartment 
prepared seniority list after these pro- 
ceedings on 27-12-1962, the petitioner 
came to be shown below the three res- 
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pondents. The petitioner and others 
made representations and thereafter a 
revised provisional Division-wise senio- 
rity list of Deputy Accountants, Treasu- 
rers, Treasury Sheristedars and Taluk 
Head Accountants as on 1-1-1963 was 
made (vide Exhibit F). In this list, the 
petitioner is at serial No. 25, while the 
three respondents are respectively at 
serial Nos. 46, 47 and 48. The respon- 
dents then made representations to the 
Government and that list came to be 
revised and another provisional Division- 
wise seniority list came to be made on 
16-8-1965, the position being as on 1-7- 
1965. It is necessary to mention that in 
the meanwhile, the Mysore General Ser- 
vice (Treasury Branch) Special Seniority 
Rules, 1965 came to be made on 25th 
June, 1965. The preamble to the above 
notification states that “it was expedient 
to make Special Rules for the determina- 
tion of the seniority of the persons select- 
ed and appointed to the categories of 
posts specified in the said Rules, vis-a- 
vis persons holding such posts before 
such appointments and to review promo- 
tions made on or after Ist June, 1961.” 
Under normal circumstances, the senio- 
rity should have been regulated under 
the General Rules of Seniority, but the 
Government seems to have thought it 
necessary to promulgate the Special 
Seniority Rules taking into consideration 
the fact that the new cadre came into 
effect from 1-6-1961 and the other fact 
that officers working in the old Mysore 
area, governed by General Rules of Re- 
cruitment, had been promoted under the 
latter Rules. 


T. Very lengthy arguments have 
been advanced before us by both parties 
about the. interpretation of Rules 3 and 
4 of the Mysore General Service  (Trea- 
sury Branch) Special Seniority Rules, 
1965. Rule 3 provides for the determina- 
tion of seniority of officials. Rule 3 (b) 
Gi) is relevant for the purpose of deter- 
mining the seniority: of the parties to 
the petition who were appointed as Trea- 
sury Sheristedars .on or after 1-6-1961. 
That provision reads:— 


“Where the appointment of the said 
selected person is from any class or grade 
of service lower than the corresponding 
class or grade of service of the Treasury 
service, the seniority of the said person 
in the class or grade of service to which 
he is appointed shall be determined, by 
assigning to such selected person a rank 
just above the person in Treasury Ser- 
vice promoted under the Treasury Gene- 
ral Recruitment Rules from the class or 
grade of service of the Treasury service 
corresponding to the class or grade of 
service held by such selected person be- 
fore such selection whose length of 
continuous service in the class or grade 
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of service in the Treasury Service from 
which the said person in Treasury Ser- 
vice was promoted, is less than that of 
the selected person.” 


According to this Rule, in determining 
the seniority of persons selected under 
the special Recruitment Rules, the fol- 
lowing factors have to be taken into 
consideration: 


“(1) The class or grade of service 
held by the selected persons prior ta 
their selection; and 


(2) the length -of continuous service 
in the class or grade of service in the 
Treasury Service from which the person 
was promoted.” 


The Rule lays down that. such selected 
persons should be placed above the per- 
sons promoted under the General and 
Recruitment Rules with lesser continu- 
ous service than that of the selected per- 
sons. The officers entrusted with pre- 
paration of this seniority list seem to 
have overlooked the last part of that 
Rule which says that the selected per- 
sons shall be placed above the persons 
appointed under the General and Re 
cruitment Rules, who were having lesser 
service than that of the selected persons 
in the previous cadre. We have already 
pointed out that the petitioner was ap- 
pointed in the lower grade on 10-3-1953 
as a direct recruit, while the respondents 
were appointed as First Division Clerks 
respectively on 28-1-1956, 28-3-1956 and 
14-12-1957 in the Revenue Department 
and were working under the Treasury. 
In this view, the three respondents 
ought to have been placed below the 
petitioner in the seniority list. 


8. It is contended on behalf of 
the respondents that Rule 4 gives them 
seniority over the petitioner as under 
that Rule all promotions that had been 
made were required to be reviewed and 
promotions or reversions were to be 
effected as and when the cases decided 
in the light of the Rules required. Before 
we proceed further, it is necessary to 
mention at this stage that Rule 4 
came to be amended on _ 6-6-1967 
after the writ petition had been 
filed on 14-2-1966. As the Rules stood 
prior to the amendment, there was abso- 
lutely no difficulty in placing the peti- 
tioner above these respondents. But cer- 
tain words, viz., “or persons possessing 
the qualifications prescribed in the said 
Rules” came to be inserted in the latter 
Clauses of Rule 4 between the words 
“promotions shall be made” and the 
words “on the basis of the seniority list 
ae.” The amended Rule reads as fol- 
lows:— 

“4 Review of. promotions:— 

Notwithstanding anything contained 
in the Treasury General Recruitment 
Rules, or any rules relating to the condi- 
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tions of service applicable to Govern- 
ment servants in the Treasury service, 
recruitment by promotion made to any 
post in the Treasury service on or after 
the Ist June, 1961 shall in accordance 
with the said recruitment Rules, be re- 
viewed and promotions shall be made 
of persons possessing qualifications pre- 
scribed in the said Rules on the basis 
of the seniority lists prepared in acord- 
ance with the provisions of Rule 2, and 
the seniority of persons promoted azcord- 
ingly shall be determined as if they had 
been promoted on the date on which they 
would have been promoted, if these 
rules were in force with effect from the 
Ist day of June, 1961. 


Provided that where on a review 
of a promotion made under this Rule (i) 
any person is reverted to a lower class 
or grade of service, such reversion shall 
be without prejudice to any emoluments 
drawn by him before such reversions. 


Gi) Any person if promoted to a 
higher class or grade of service, such 
person shall not be entitled to the emo- 
luments of the post to which he is pro- 
moted from any date prior to the date 
of his joining the post to which he is 
promoted.” 


It is obvious that this Rule does not lay 
down any new principles for determin- 
ing seniority. The promotions have to be 
worked out of all persons after determin- 
ing their seniority in accordance w-th the 
provisions of Rule 3. The first part of 
this rule Jays down that notwithstanding 
the provisions contained in the Treasury 
General Recruitment Rules or any other 
Rules in that behalf, promotions made 
to any post in the Treasury Service on 
or after Ist June, 1961 have to be review- 
ed as if these Rules were in force from 
lst June, 1961. The second part cf this 
Rule lays down that promotions shall 
be made of persons possessing the neces- 
sary qualifications in accordance with 
the seniority determined under Rule 3. 
The two provisos refer to the recovery 
or payment of emoluments to p2rsons 
recruited or persons promoted and lay 
down that persons reverted to lower 
service or grade shall not be required 
to credit the emoluments already {rawn 
and persons promoted from any prior date 
would be entitled to emoluments from 
the date of joining the post to which they 


are promoted. 


9. On the basis of the amended 
Rule, it was contended for the respon- 
dents that the petitioner not having ac- 
quired the qualification by passing the 
S.A.S. examination on 9-1-1962, was not 
eligible to be promoted till after that 
date under the General Rules of Recruit- 
ment pertaining to the service and that 
the appointments of respondents having 
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been given retrospective effect as they 
were duly qualified, the petitioner must 
yield to the respondents in the matter of 
seniority. In reply to this arzument, 
Mr. Rama Jois, learned Advocste for 
the petitioner submitted that the pres- 
cription of the departmental examination 
for promotion to his client was a varia- 
tion of his old condition of service with- 
out the prior approval of the Central 
Government and was therefore Mmopera- 
tive. In support of this contention he pla- 
ces reliance on the decisicn of this Court 
in G. K. Radhakrishna v. State of Mysore, 
(1969) 1 Mys LJ 199 in which passing of 
the accounts test higher and the S.A. 
examination prescribed by the ‘Sovern- 
ment notification of July 30, 1959 on the 
strength of which the petitioner therein 
was denied promotion, came up for 
consideration. 


Their Lordships held on the facts 
of that case that, that examinat:on had 
been prescribed only for the crossing of 
the efficiency bar and not for promotion 
in the old State of Mysore. They fur- 
ther held that the prescription of depart- 
mental examination for promotion of an 
allottee to a higher post in variation of 
his old conditions of service to his dis- 
advantage could not be made except with 
the previous approval of the Central 
Government. The Supreme Court had 
to consider the validity of the prescrip- 
tion of departmental examination for 
promotion of Assistants to posts of 
Senior Assistants in the Mysore Gov- 
ernment Secretariat. In Mohammed 
Bhakar v. Y. Krishna Reddy, Civil Ap- 
peal No. 811 of 1968, D/- 15-4-1988 (SC) 
their Lordships held that the imposition 


_of the passing of departmental examina- 


tion as a condition for promotion to a 
person who is allotted to the New State 
of Mysore, if such condition was not to 
be found in his parent State, would be 
in violation of sub-section (7) of Sec- 
tion 115 of the States Reorganisation 
Act, unless the prior approval of the 
Central Government is obtained. Their 
Lordships allowed the appeal anc direct- 
ed the State Government to obtain the 
approval of the Central Government and 
thereafter act accordingly. In the pre- 
sent case no such approval to the impo- 
sition of the passing of S. A. S. exami- 
nation has been obtained and the peti- 
tioner therefore cannot be said to have 
suffered from any disability till his pro- 
motion on 9-1-1962. Rule 4 therefore 
does not affect the seniority of the peti- 
tioner even in the promotional cadre. 


10. In the result, we allow the 
writ petition and direct that that por- 
tion of the seniority list whick places 
the petitioner below respondents be 
quashed. We further direct the State 
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Government to place respondents 3, 4 
and 5 below the petitioner. No costs. 
Petition allowed. 
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K. JAGANNATHA SHETTY, J. 
‘D. Shamanna, Appellant v. D. 
Gangappa, Respondent. ; 
Second Appeal No. 468 of 1966, D/- 
25-9-1970 against judgment and decree of 
Dist. J., Tumkur, D/- 17-2-1966. 
sa Arbitration Act (1940), Section 47, 
Proviso — Time to express consent is not 
confined to any point. AIR 1953 Cal 
690, AIR 1952 Pat 66 and AIR 1955 Raj 
162, Dissented. 


Under the proviso to Section 47, an 
arbitration award otherwise obtained 
without Court's assistance may be con- 
sidered by any Court in a suit before it 
as a compromise or adjustment of the 
suit provided all the parties consented 
to the award. Though the proviso does 
not clearly state so, such consent can 
be given even before the matter comes 
up before the court, in which event the 


court, will record the compromise 
straightway. However, the recording 


of the compromise is not enforcement of 
the award but it is only as a compro- 
mise or adjustment of: the suit under 
Order 23, Rule 3, Civil P. C. AIR 1953 
Mad 781 (FB) & AIR 1964 Pat 374 & AIR 
1951 Mys 57 and AIR 1962 Andh Pra 
1123, Followed; AIR 1953 Cal 690, AIR 
1952 Pat 66 and AIR 1955 Raj 162, Dis- 
sented. (Paras 6, 8 and 12) 


Cases Referred: Chronological Paras 
(1964) ATR 1964 Pat 374 (V 51) = ; 

Rameshwar Lal v. Mangilal {Lo 
(1962) AIR 1962 Andh Pra Ve P 

(V 49) = (1961) 2 Andh. WR 

Salima Bibi v. Md. rrm il Saheb {LO 
(1955) AIR 1955 Raj 162 (V 42) =. 

ILR (1955) 5 Raj 580, Phool 

Narain v. Madan Gopal 
gon AIR 1953 Cal 690 (V 40) = 

2 Cal LJ 181, Jugaldas ‘Damodee 

Modi and Co. v. Pursottam Umed- 

bhai and Co. tt 
(1953) AIR 1953 Mad 781 (V 40) = 

ILR (1953) Mad 677 (FB), Abdul 


Rahman v. Muhammad Siddig 9 
(1952) AIR 1952 Pat 66 (V 39), Zea- | 
uddin v. Abdul Rafique - TL 


(1951) AIR 1951 Mys 57 (V 38), 

Nazir Mohammed v. Kasturchand 

Gomaji and Co. Lo 
(1945) AIR 1945 Mad 294 (V 32) = 

ILR (1946) Mad 39, Arumuga 

Mudaliar v. Balasubramania 

Mudaliar 

V. mE ert for Appellant; T. T 

a and A. C. Nanjappa, for Respon- 
ent. 
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JUDGMENT :— This appeal arises 
from a decree and Judgment dated 17-2- 
1966 made in R. A. No. 122 of 1965 by 
which the learned District Judge, Tum- 
kur, has confirmed the decision of the 


Second Addl. Munsiff, Tumkur, in 
O. S. No. 864 of 1960. 
2. The suit out of which the 


above appeal arises was instituted by the 
respondent for a declaration and injune- 
tion and alternatively for possession, 
inter alia contending that he is the owner 
of the schedule property and that the 
defendant ‘has no manner of right, title 
or interest in it. The main contention 
of the defendant was that the dispute in 
respect of the suit property with the 
consent of the plaintiff was referred to 
a group of panchayatdars who have given 
their decision that the suit schedule pro- 
perty shall belong to the defendant and 
that, that decision was assented to by 
the plaintiff. It was further contended 
that the reference and decision being 
admittedly after the filing of the suit, 
aa be held to be binding on the plain- 
tiff. 

3. Both the courts have not given 
any finding about the truth of the con- 
sent given by the plaintiff to the deci- 
sion of the panchayatdars. But they 
have proceeded on the ground that the 
said decision cannot be acted upon, as 
it is in the nature of an award by the 
arbitrators without the intervention of 
the Court. The suit, therefore, came to 
be decreed against which the defendant 
has preferred this Second Appeal. 

4. The main contention of Sri V. 
Krishna Murthy the learned counsel for 
the appellant is that the decision of the 
arbitrators was consented to by the 
plaintiff and it can therefore be regard- 
ed as a compromise or adjustment of the 
suit falling squarely within Order XXIII 
Rule 3, Civil P. C. He also relies upon 
the proviso to Section 47 of the Arbitra- 
tion Act, 1940. 

5. The question for consideration 
therefore, is about the true scope and 
effect of the proviso to Section 47 of the 
Arbitration Act, which reads as follows: 

“S. 47. Subject to the provisions of 
Section 46, and save in so far as is 
otherwise provided by any law for the 
time being in force, the provisions of this 
Act shall apply to all arbitrations and 
to all proceedings thereunder: 

Provided that an arbitration award 
otherwise obtained may with the consent 
of all the parties interested be taken into 
consideration as a compromise or adjust- 
ment of a suit by any Court before 
which the suit is pending.” 


6. This proviso provides that an 
arbitration award otherwise obtained 
without the assistance of the Court may 
be taken into consideration as a com- 
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promise or adjustment of the suit by any 
Court before which the suit is pend.ng, 
provided all the parties consented to the 
award. 

Te It is not however, clear from 
this when the consent is to be obtained. 
There are two views expressed on this 
point by different High Courts. One 
view is that the consent must be there 
at the point of time when the Court is 
taking the award into consideration as 
a compromise or adjustment. The oher 
view is that the consent for the decision 
might be given outside the Court. 


8. In my opinion, the proviso to 
Section 47 does not rule out the award 
to which the consent was given before it 
comes up for decision in the Court. The 
Court will record the compromise straight- 
way if there is a consent of all the 
parties at the time of its considerazion. 
If a party however, disputes his consent, 
the court is required to make an enquiry 
about it with its undisputed jurisdiction 
for the purposes of satisfying itself whe- 
ther the suit has been adjusted by any 
lawful agreement or compromise. The 
Court while recording a compromise is 
mot enforcing the award. It is only 
treating that award as a compromise or 
adjustment of the suit within the mean- 
ing of Order 23, Rule 3, Civil P. C. 


_ 9. This view finds support “rom 
the Full Bench decision of the Medras 
High Court in Abdul Rahaman Sahib v. 
Muhammad Siddig, AIR 1953 Mad 781 
at page 785, in which Venkatarama 
Ayyar, J,. speaking for the Court obser- 
ved as follows:— 

“We are accordingly of opinion thaf 
under the proviso to Section 47, an arbi- 
tration award obtained otherwise then in 
proceedings taken in accordance witk. the 
Act cannot without more be recognised 
as a compromise or adjustment of the 
suit; that no decree can be passed there- 
on under the provision of Order 23, 
Rule 3; and that the decision in AIR 
(1945 Mad 294, Armuga Mudaliar v. Bala- 
subramania Mudaliar should be over- 
ruled. But if, after an award is made, 
the parties thereto agree to accept it, 
that will be a compromise and a decree 
based thereon could be passed tnder 
Order 23, Rule 3.” : 
In the earlier portion of the judgment, 
the learned Judge has referred to the 
various decisions of the other High 
Courts taking a contrary view and has 
also explained the reason which led to 
the introduction of the proviso to Sec- 
tion 47 of the Act. 

10. With the greatest respect, I 
am in full agreement with the view ex- 
pressed by the learned Judge in the 
decision aforesaid. This view is also sup- 
ported by the decisions in Rameshwar 
Lal v. Mangilal, AIR 1964 Pat 374, Nazir 
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Mohammed v. Kasturchand Gomaj: and 
Co., AIR 1951 Mys 57 and Salima Bibi 
v. Md. Ibrahim Saheb, AIR 1962 Andh 
Pra 123. 


11. Mr. Nanjappa the learned 
counsel for the respondent contended 
that such an award cannot be taken into 
consideration even under Order 23, 
Rule 3 unless a joint consent of all the 
parties interested is forthcoming before 
the Court in which the suit is pending. 
This contrary view has no doubt been 
accepted by the decisions in Jugaldas 
Damodar Modi and v. Pursottam 
Umedbhai and Co., AIR 1953 Cel 690 
Zeauddin v. Abdul Rafique, AIR 1952 
‘Pat 66 and Phool Narain v. Madan Gopal 
AIR 1955 Raj 162. 


12. With respect, I dissent from 
this view. I fail to see why the parties 
should signify their consent to the award 
only when the matter comes up for con- 
sideration before the Court and why a 
court of law should ignore an elleged 
consent given by the parties outside the 
Court. If the award is agreed to. after 
it is given and if it is disputed before 
the Court, that will have to be en yuired 
into as in any disputed adjustment. If 
the consent is proved to have been given, 
no matter where it is, it operates as an 
adjustment and a decree in terms there- 
of will have to be passed under O. 23, 
R. 3. If one party, however, makes out 
a case that he has not given his consent 
to the award, no decree could possibly, 
be passed by the Court. 


13. For the reasons stated above, 
this appeal is allowed. The jucgment 
and decree of both the courts below 
are set aside and the case is remitted 
back to the trial Court for holding an en- 
quiry to find out whether the p-aintiff 
has signed Exhibit D-1 end to decide 
the case in accordance with the obser- 
vations made above and as per law. 


14. In the circumstances, there 
will be no order as to costs. 
Appeal allowed. 
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C. HONNIAH AND E. S. VENKATA- 
RAMIAH, JJ- 


The State Bank of Travancere, by 
Manager, C. N. B. Unit. Ernakulam, 
Kerala State, Appellant v.: M. Ramu 
Maheshwariah, Respondent. 


Ex. First Appeal No. 9 of 1957, DJ- 
21-9-1970 against erst of civil J., Banga- 
lore, D/- 30-7-1966 

(A) Civil P. c. (1908), O. 24, R. 11 
— Limitation Act (1963), Article 136 — 
Dismissal of execution petitions for sta- 
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tistical purposes and for showing dispo- 
sal — Such acts are not in the interests 
of justice — Executing Courts should not 
‘adopt this method of disposal. 

(Para 17) 


(B) Limitation Act (1963), Art. 136 

— Execution of money decree as passed 
in 1952 — Limitation — Execution peti- 
tion of 1962 dismissed for non-payment 
of fee for attachment of moveables even 
after four adjournments —. Decree-hold- 
er neither filing petition before Court 
nor filing appeal to get order of 
dismissal set aside — Execution peti- 
tion held to have been dismissed for 
default of decree-holder and order of 
dismissal became final — Execution pro- 
ceedings being validly terminated by 
proper judicial order, it could not be re- 
vived by fresh application in 1964 which 
is beyond 12 years from date of decree. 
(Paras 18, 19) 


Cases Referred: Chronological Paras 
(1963) AIR 1963 Andh Pra 1 (V 50) 
== (1962) 2 Andh WR 160 (FB), 
Venkata Rama Reddy v. Buchanna 16 
(1958) AIR 1958 Andh Pra 402 
(V 45) = (1958) 1 Andh WR 266, 
Padmanabham v. Joga Rao 16 
O08) are 1957 Orissa 5 (V 44), 


aibala v. Sanyasi 
(1955) AIR 1955 Trav Co. 230 (V 42), 
Chaithu Mohammed v. Abdur 


Rahiman 
(1952) AIR 1952 Mys 67 (V 39) = 
ILR (1952) Mys 167, Thimmiah 


v. Rangiah 
(1946) AIR 1946 Mad 170 (V 33) = 
ILR m Mad 527, Damodara 
Rao Official Receiver, Kistna 13 
(1933) AIR 1933 Mad 418 (V 20) = 
ILR 56 Mad 490 (FB), Sunda- 
ramma v. Abdul Khader 15 


R. V. Ravindra, for S. G. Sundara- 
swamy, for Appellant; B. Gopalaiah, for 
Respondent. 


HONNIAH, J.:— The question in 
this appeal is whether a decree obtained 
by the Decree-holder (Appellant) the 
State Bank of Travancore, has become 
barred by limitation. 


2. For the purpose of resolving 
- this question between the parties some 
facts relevant may be stated. The State 
Bank of Travancore obtained a decree 
against M. Ramu, the Respondent, in 
O. S. 96 of 951 before the District 
Court, Trichur, for Rs. 37,077/50, with 
costs and current interest the date of 
the decree being 18-1-1952. The Decree- 
holder filed several execution petitions 
from 1953 upto 1963 and all of them 
were dismissed for one reason or the 
other. The last of the Execution Peti- 
tions was filed on 1-6-1964 for recovery 
of the decretal amount together with 
costs and current interest. This applica- 
tion’ was beyond 12 years from the date 
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of the decree. The Judgment-debtor inter 

ia contended that the said petition was 
not maintainable and was barred by 
time. The previous execution petition, 
viz., Ex. 49 of 1962 before the District 
Judge, Bangalore was dismissed on 22-6- 


3. It was contended before the 
executing Court, on behalf of the Decree- 
holder that the previous execution peti- 
tion was dismissed for statistical pur- 
poses and the subsequent execution peti- 
tion No. 43/1964 filed on 1-8-1964 was to 
revise the earlier execution petition, viz., 
Execution No. 49/1962. On behalf of the 
Respondent-judgment-debtor, it was con- 
tended that the execution petition No. 
49/1962 was dismissed for default on the 
part of the Decree-holder and that be- 
ing a judicial order and not a ministe- 
rial one it became a fina] order and the 
present execution petition, Ex. 43/1964 
filed beyond .12 years after the date of 
the decree is hit by the provisions of 
Section 48 of the Code of Civil Proce- 
dure. The executing Court came to the 
conclusion that the execution petition 43/ 
1964 was barred by time inasmuch as 
the earlier execution petition was not 
dismissed for statistical purposes. Ag- 
grieved by this order the decree-holder 
has preferred this appeal 


4. The same contentions that 
were advanced before the executing 
Court are taken up in this appeal as 
well by both the parties. .To appreciate 
the respective contentions of the parties 
it is necessary to extract the material 
portion of the order sheet in Ex. 49/ 
1962 which is as follows: 

í žk bd + 


5-1-63: D. Hr: by Sri S. G. S. Fresh 
notice to J. Dr. issued for hearing 22-12- 
62 being absent served on house. (sworn). 
Service on house is sufficient and the 
third time J. Dr. has not appeared. 
Attach moveables 16-2-63. _. 

Id/- 5/1 


16-2-63: D. Hr. by Sri S. G. S. J. 
Dr. absent. Fee for attachment of move- 
ables not paid. Issué if paid. 23/3. 

Id/-. 16/2. | 

23-3-63: D- Hr. By Sri S. G. S., J. 
Dr. absent. Fee for attachment not paid. 
Call on 30/2. 

Id/-. 23/3. 


30-3-63: D. Hr. by Sri S. G. S. J. 
Dr. absent. Fee for attachment issue, if 

. F. paid. Id/-. 22/6 

30/3 

22-6-63: D. Hr. by Sri S. G. S., Fee 

for attachment not paid. Dismissed. 
Id/-. 22/6.” 

5. Under Article 136 of the Limi- 
fation Act, 1963 which came into force 
on 1-1-1964, the time for execution of 
any decree is prescribed as follows: 
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“Description of application: 

136. For the execution of any deeree 
{other than a decree granting a manda- 
tory injunction) or order of any civil 
court. 
Period of limitation: 

Twelve years. 
Time from which period begins fo 


run: 
Where the decree or order becomes en- 
forceable or where the decree or any 
subsequent order directs any payment of 
money or the delivery of any prop=rty 
to be made at a certain date or at re- 
curring periods, when default in maxing 
the payment or delivery in respec: of 
which execution is sought takes place: 
Provided that an application for the 
enforcement or execution of a decree 
granting a perpetual injunction shall not 
be subject to any period of limitaticn.” 


6. Under this Article it is clear 
that the present execution petition <iled 
on 1-6-1964 was beyond the perioc of 
twelve years from the date of the decree. 
The position would be the same, so far 
as this case is concerned, even under 
Section 48 of the Code of Civil Proce- 
dure, which is now repealed and was 
not in force on the date of the present 
execution petition. 

7. Sri Ravindra the learned cun- 
sel for the Decree-holder contended that 
the previous execution petition No. 49/ 

was dismissed on 22-6-1963 for statis- 
heal purposes and the present execution 
petition having been filed within three 
years from that date is in time and that 
it is one to revive the execution petition 
No. ee 


In Ex. 49/1962, the Decree- 
holder sought the assistance of the Court 
to recover the amount by: 

“(1) Attachment and sale of move- 
ables of J. Dr. to be shown by D. Hr 
or his agent. 

(2) Arrest of J. Dr. by detention in 
Civil prison. 

(3) Attachment and sale of schedule 
moveable property of J. Dr. 

(4) Attachment by issue of prchibi- 
tory notice. 

(5) Decree-holder prays for atzach- 
ment and sale of moveables of J. Dr. in 
the 1st instance.” 


Though the Decree-holder has askec: for 
these reliefs, in fact, from the execution 
petition, it could be gathered that the 
decree-holder asked for attachment and 
sale of moveables of 3rd judgment-iebt- 
or in the first instance. This pray=r fs 
in the manuscript. In respect of the 
other prayers mentioned 
are printed in the execution application 
no prayer was made before the Court 
for the issue of any process. It is, there- 
fore, obvious that the decree-holder 
sought to recover the amount ment:.oned 


above, which 
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in that execution petition by attackment 
and sale of moveables of the 3rd Judg- 
ment-debtor. It is submitted be Sri 
Ravindra that there was only one Judg- 
ment-debtor, viz., the present Respon- 
dent. If that be so, reference to Judg- 
ment-debtor as 3rd Judgment- debtor and 
the reliefs sought for appears to be a 
mistake; because, there is only one judg- 
ment-debtor and his name been men- 
tioned in the relevant column im the 
execution application. 


9. In the present execution peti- 
tion the decree-holder sought the assist- 
ance of the Court to executie the decree 


by: 

“(1) Attachment and sale of move- 
ables of J. Dr. to be shown by Ù. Hr. 
or his agent. 

E Arent of J. Dr. by detention io 
Civil Priso 

(3) Sale of schedule immoveable pro- 

perty of J. Dr. and: 

(4) For sale of the properties attach-- 
ed in O. S. 81/51, list of which will be 
furnished in due course (Schedul2 has 
been Seater Jater on 20-7-65).” 


In the end the decree-holder has 
stated in that application “This Applica- 
tion may be treated as one in continua- 
tion to the last execution application and 
as a revival thereof.” 


10. Sri Ravindra, admitted right- 
ly that in respect of ‘the new prayer, 
viz., we sale of the properties attached 
in 0. S 81/51, it was beyond tima; be- 
cause that relief had not bzen asked for 
in the previous execution petition. He 
also admitted that the property given in 
the list had not been attached in O S. 
81/51. He, however, submits that the pro- 
perties detailed in the list furnished in 
the case had been attached in O. S. 96/ 
1951. But from the list furnished by 
the decree-holder it cannot be made out 
whether these properties were atzached 
in O. S. 96/51. Whatever that may be 
Sri Ravindra’s contention is that the 
common. prayer both in the previous 
and present execution petitions being for 
attachment and sale of moveables of the 
judgment-debtor-Respondent, the Court 
at any rate should hold that the present 
execution Poe in respect of this 
prayer as in continuatim of 
Ex. 49/62 is “therefore, the present 
execution petition is in e- 


11. He relied upon Section 48 of 
the Code of Civil Procedure which pro- 
vides that where an application td exe- 
cute a decree, not being a decree grant- 
ing an injunction has been made, no 
order for the execution of the same 
decree shall be made upon any fresh ap- 
plication after the expiration of twelve 
years. Assuming that the presert exe- 
cution petition is a continuation of the 
suit and Section 48 was applicable the 


116 Mys. [Prs. 11-15] State Bank of Travancore v. M. Ramu (Honniah J.) 


question that arises for consideration is 
whether the present execution petition 
is a fresh one or a continuation of the 
previous execution petition. 


o l Before referring to the deci- 
sions cited at the Bar we may observe 
` that the practice of dismissing execution 
petitions for statistical purposes is no 
doubt a bad practice and has to be de- 
precated. In other words such: acts are 


not in the direction or in the interests of - 


justice. We,. therefore, are of the opinion 
that the executing Courts should not 
adopt this method for purposes of show- 
ing disposal. The aim must be to see 
that justice is done according to law. 


13. In Damodara Rao v. Official 
Receiver, Kistna, AIR 1946 Mad 170, a 
Bench of the Madras High Court was of 


the view that where an execution peti-' 


tion was ordered by the Court to be 
closed for statistical purposes, such order 
was not a final order and a fresh appli- 
cation filed as the result of the former 
petition having been closed for statisti- 
cal purposes should not be regarded in 
law as being a fresh application but an 
application to revive or continue the for- 
mer application. .In that case on 21st 
of Sept., 1932 the respondent obtained 
a decree against the appellant and there- 
upon for payment of certain amount with 
interest and costs. On 22nd of January, 
1935 the respondent filed an application 
for execution in the Court of the Dis- 
trict Judge, Kistna. This was numbered 
as Execution Petition No. 26 of 1935. 


Another creditor of the defendant 
had obtained a decree against im in 
O. S. 5/31 and had already applied for 
execution by attachment and sale of the 
properties of the judgment-debtor. This 
application was numbered as Execution 
Petition 172 of 1932. The object of the 
respondent in filing Execution petition 26/ 
1935 was to obtain rateable distribution 
of the properties already attached by 
the decree-holder in O. S. 5/31. He ask- 
ed for an order for attachment, but add- 
ed a prayer for rateable distribution. 
Some of the attached properties were 
sold in Execution Petition No. 172/32 and 
the respondent obtained ‘his share of the 
proceeds. 
respect of the unsold properties. On 5th 
of November, 1936 the District Judge 
passed an order in both the execution 
petitions, closing them, the order being 
merely the word “closed”. 
held to be for statistical purposes. 
The same view was taken in Kaibala y. 


Sanyasi, AIR 1957 Orissa 5, in similar 
cire ces. 
14. In Thimmiah Y. Rangiah, 


AIR 1952 Mys 67, the facts were that in 
the earlier oo petition following 
order was passed by the executing court 


The attachment continued in. 


That was’ 


A.L R. 


“Steps not taken. Decree-holder ab- 
sent. No witnesses. The objections of 
the judgment-debtors are left open to be 
agitated later. Execution petition dis- 
missed.” 


In that case the Court was moved by 
considerations of sub-section (2) of Sec- 
tion 48 of the Code of Civil Procedure. 
In connection with this aspect of the 
matter the Court observed: - f 


“There is little doubt that the con- 
duct of the first judgment-debtor has 
throughout been systematically fraudu- 
lent. The records establish that most of 
the objections now advanced are by no 
means fresh but have been reiterated at 
every stage ignoring the orders by which 
these were negatived. 

* * * r E g% 


Though the applicability of Sec. 48, 
Civil Procedure Code, may be open to 
argument the application may well be 
treated as a continuation of the previous 
one which was obviously filed within 
twelve years. The prior application was 
disposed of with the statement that the 
objections are left open to be agitated 
later implying pendency and not termi- 
nation of the case. The objections were 


. such as had to be made out by the judg- 


ment-debtor and the presence of the 
decree-holder was not required for con- 
sideration of the objections. There is 
abundant authority to hold that in such 
circumstances the later application has 
to be construed as revival or continua- 
tion of the previous one.” 

The present case is not one such. 


15. For the Respondent-judgment- 
debtor Sri Gopalaiah the learned coun- - 
sel relied upon four decisions. The first 
one is that decided by a Full Bench of 
the Madras High Court in Sunda- 
ramma v. Abdul Khader, AIR 1933 Mad 
418 (FB). -In that case the facts were 
that in E. P. No. 12 of 1928, the appel- 
lant applied to sell the mortgage secu- 
rity. He cited a previous application 
dated 2nd October, 1922 and claimed to 
be in time because: 


“the plaintiff was restrained by an 


Injunction from executing the mortgage. ` 


decree, and the injunction was dissolved 
only on 16th August, 1927.” 

The Court accordingly ordered sale. on 
5th April, 1928, but stayed it’ upon the 
respondent-judgment-debtors’ objection 
that the execution application was time- 
barred and finally by its order dated 
14th August 1928 dismissed the appli- 
eation as barred by limitation. Actually 
the Court found that the case did not 
come under Section 15 of the Limitation 
Act as.the prior petition had been dis- 
missed for non-payment of batta by the 
decree-holder. On those facts, the Court 
observed that such an application for 
execution which had been y and 
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properly dismissed could not be revived. 

The Court further observed tha: the 
test to be applied for the princip_e of 
revival was that the interruption te the 
execution proceedings was due to an 
intermediate order which was afterwards 
set aside or the execution proceedings 
must have been rendered infructuo.ts by 
some such obstacle and the interruption 
to the execution should not have been 
occasioned by any fault or laches af the 
applicant | decree-holder; because the 
decree-holder was found to be fr de- 
fault and that being the reason for the 
dismissal of the previous execution ap- 
plication, they held that such an appli- 
cation could not be revived. 


16 The next decision relied upon 
by Sri Gopalaiah is of the High Court 
of Andhra Pradesh in Padmanabhem v. 
Joga Rao, AIR 1958 Andh Pra 402 in 
which Subba Rao, C. J., as he then was, 
observed as follows: 


“We cannot say that when a Tourt 
dismisses it on a particular date # did 
not dismiss it on that date. In our view, 
the order made on 14-3-1947 was the 
‘final order’ within the meaning of Arti- 
cle 182 (5) of the Limitation Act. If so, 
E. P. No. 116 of 1950, having been filed 
more than three years from the date of 
the final order on the previous execu- 
tion petition, was clearly barred by limi- 
tation.” 

We may mention here that the earlier 
petition had been dismissed for nom-pay- 
ment of batta by the decree-holder. The 
same question arose in Venkata Rama 
Reddy y. Buchanna, AIR 1963 Anda Pra 
1 (FB). That was a case under Sec. 48 
of the Code of Civil Procedure. I was 
pointed out that once an execution peti- 
tion was dismissed for default cf the 
decree-holder, it terminates the execution 
proceedings and a subsequent applization 
for the same purpose would constitute a 
fresh application within the meaning of 
Section 48. There was no question of 
continuing or reviving a petition which 
had been finally and properly dismissed. 


17. The last case on whick reli- 
ance was placed by Sri Gopala.ah is 
Chaithu Mohammed v. Abdur Rahiman, 
ATR 1955 Trav-Co 230. In that case the 
Court pointed out that the question whe- 
ther the order dismissing the execution 
petition was a judicial one did not de- 
pend on whether the order, the non- 
compliance of which caused suca dis- 
missal was correct or not. 
wrong, it was open to the decree-aolder 
to point out that fact before the cismis- 
sal of the execution petition. Where the 
order for taking further steps was pass- 
ed on a date on which the execution 
petition was posted, the decree-holder 
must be presumed to have knowledge of 


such orders. If the execution wes dis- 
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missed upon failure of the decree-holder 
to take further steps, and tne decree- 
holder took no step to get the dismissal 
set aside and allowed the order to be- 
come final, he could not complain that 
the order was wrong. In such a case 
it could not be contended that the dis- 
missal was a ministerial act and the 
later execution application was a conti- 
nuation of the earlier one. 


- 18. From what has been stated 
earlier and the circumstances under 
which the earlier execution petition came 
to be dismissed in this case, it is clear 
that the decree-holder was in default. 
Although the executing Court had given 
four adjournments: to the dezree-holder 
to pay fee for attachment of moveables, 
the judgment-debtor being absent through- 
out, even on 22-6-1963 the dezree-holder 
did not pay the fee. From the order 
sheet of that date, it is clear that the 
counsel for the decree-hclder was pre- 
sent when the execution petition was 
dismissed for non-payment of fee for 
attachment. The decree-holder did not 
move the court to grant time or for any 
other relief on that day with a view to 
see that the execution petition was sav- 
ed. He did not file any appeal to get 
the order of dismissal set aside. ere- 
fore, the order dismissing the execution 
petition became final and that . in our 
opinion was a proper judicial order; the 
Court was competent to make by which 
the execution proceedings stood validly) 
terminated. 


19. None of the decisions, cited by 
Sri Ravindra referred to above could be 
of any assistance to j the appel- 
lant’s contention pressed for acceptance 
in this particular case. The execution 
petition No. 49/62 having been finally 
and properly dismissed by a judicial 
order it could not be revived by the 
present execution petition. This being a 
fresh application for execution it must 
be demeed to be barred by limitation as 
it is filed beyond 12 years frcm the date 
of the decree. 


20. For the reasons stated above, 
the appeal fails and it is dismissed with 
costs. 

Appeal dismissed. 
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C. HONNIAH AND E. S. VENKATA- 
RAMAIAH, JJ. 

The State of Mysoré, Appellant v. 
Boramma and others, Respondents. 

Second Appeal No. 438 of 1965, D/- 
19-8-1970 against judgment and decree 
of Civil J., Mysore, D/- 1-10-1964. 
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Limitation Act (1908), Articles 14 
and 102 — Article 14 does not apply to 
order void from its inception — Order 
prematurely retiring Government Ser- 
vant in contravention of Rule 294 (a) 
Note 4 of Mysore Service Regulation and 
Article 311 (2) of Constitution — Order 
is void — Suit for arrears of salary for 
period of illegal retirement — Limitation 
is governed by Article 102 and not by 
Aele 14. AIR 1963 Mad 425, Diss. 

om., 


A plaintiff would be obliged to file 

a suit for getting an order of Govern- 
ment set aside only when it would be 
effective unless it is set aside. If on the 
other hand, the order relied on is a 
nullity and ineffective for whatever rea- 
son from its inception, he can ignore 
such an order and file a suit as if such 
an order had not been passed at all, in 
which event Article 14 of the Act can- 
not be applied as a bar to such a suit. 
(Para 7) 


an error of law involved in 
an administrative decision or action 
taken within the scope of jurisdiction 
conferred by law, renders the decision 
or action only voidable, such decision or 
action, which is ultra vires the provisions 
of the Constitution, statute or a rule 
having force of law governing it and 
totally without authority is automatical- 
ly void." Thus, an order prematurely 
retiring a Government servant from ser- 
vice in violation of Note 4 to Rule 294(a) 
of Mysore Service Regulation framed 

under the proviso to Article 309 and 
Article 311 (2) of the Constitution would 
be a nullity since it is one passed with- 
out jurisdiction. Therefore, limitation in 
a suit for arrears of salary for the period 
of illegal retirement is governed by Arti- 
ele 102 and not by Article 14. AIR 1963 
Mad 425, Diss. from; AIR 1962 SC 8, 
Foll. (Paras 11, 14, 16, 19) 
Cases Referred: Chronological Paras 


(1970) ATR 1970 SC 1244 (V 57) = 
1970 Lab IC 1044, Executive 
Committee of U. P. State Ware- 
housing Corporation v. Chandra- 
kiran Tyagi 13 
(1968) AIR 1968 Madh Pra 204 
(V 55) = 1968 Lab [IC 1165, 
Union of India v. P. V. Jagan- 
natha Rao t5 
(1968) 1968-1 Mys LJ 496 = 14 
Law Rep 385, Dalvoy’s Schools 
Managing Committee v. Nanjun- 
daiah 
(1966) AIR 1966 SC 602 (V 53) = 
(1966) 1 SCR 994, State of Mysore 
v. Padmanabhacharya 9, 10, 14 
(1966) AIR 1966 Puni 500 (V 53) = 
ILR (1966) 2 Punj 907, Union of 
India v. Ram Nath Chitory 15 
(1965) ATR 1965 Andh Pra 188 
(V 52) = ILR (1965) Andh Pra 
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992, State of Andhra Pradesh v.. 
Sabhanuddin 15 
(1963) AIR 1963 Mad 425 (V 50) = 
ILR (1963) Mad 1014, State of 
Madras v. A. V. Anantharaman 4, 
15, 17 
(1962) ATR 1962 SC 8 (V 49) = 
(1962) 1 SCR 886, Madhav Laxman 
te v. State of Mysore a9 
(1962) ATR 1962 Mys 280 (V 49) = 
(1962) 40 Mys LJ 146, Padma- 
nabhacharya v. State’ of Mysore 9 
(1962) 1962-3 3 All ER 633 = 1962-1 
All ER 1411, Francis v. Munici- 
pal Councillors of Kuala Lumpur 13 
(1961) AIR 1961 Mad 486 (V 48) = 
ILR (1961) Mad 747, Union of 
of India v. Akbar S Sheriff 
ae 1958-1 All ER 322 = (1958) 
1 WLR 181, Barber v. Manchester 
Regional Hospital Board 13 
(1956). 1956-3 All ER 939 = 1957 
AC 488, Vine v. National Dock 
Labour Board 13 
(1953) 1953-1 All ER 1113 = 1953- 
2 QB 18, Barnard v. National 
Dock Labour Board 
(1951) AIR 1951 Bom 72 (V 38) = 
53 Bom LR 229, Lady Dinbai 
Petit v. Dominion of India q 
(1927) AIR 1927 PC 217 (V 14) = 
54 Ind App 380, Laxman Rao v. 
Shrinivas 15 
N. S. Chandrasekhar, H. Govt- 
Pleader, for Advocate General, a Ap- 
pellant; G. D. Shirgurkar, appointed as 
amicus curiae, for Respondents. 
VENKATARAMAIAH, J.:— The 
second appeal has been re 
ferred to a Division Bench by Narayana 
Pai, J. because he found that the 
questions relating to limitation raised 
this case of importance 
and not free from difficulty and 
that he considered that it was des- 
rable that the appeal ‘Should be heard 
by a Division Bench. 


2. The legal representatives of the 
deceased respondent have not chosen to 
engage a lawyer. Narayana Pai, J. by 
an order appointed Mr. G. D. Shirgur- 
kar, an Advocate of this Court as amicus 
curiae to assist the court in the disposal 
of this case. We thank Mr. G. D. Sir- 
purar for the assistance rendered by 


3. . This second appeal arīses out 
of a suit instituted by the plaintiff in 
O. S. 130 of 1962 on the file of the 
Second Munsiff, Mysore, against the 
State of Mysore for recovery of a sum 
of Rs. 648 by way of salary and dear- 
ness allowance for a period of seven 
months due to him from 30-1-1959 to 
30-8-1959 and a sum of Rs. 30 -towards 
notice charges. He also prayed for a 
declaration that the plaintiff was entitl- 
ed to get from the defendant gratuity 


and pension calculated on the basis of 
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the plaintiffs service upto 30-8-1959. 
The said suit was decreed by the Mun- 
siff and the appeal filed by the State of 
Mysore against the said decree in Regu- 
lar Appeal 61 of 1964 on the file cf the 
Civil Judge, Mysore, was unsuccessful. 
Against the decree in Appeal, the State 
oh aeons has preferred this second ap- 
peal. 


4. Briefly stated the facts cf the 
case which have given rise to this eppeal 
are thus: The plaintiff was employed in 
the Education Department of the Gov- 
ernment of Mysore and was working as 
the Head Master of the Government 
Primary School, Nemmige, when h2 was 
served with an order dated 11-12-1956 by 
the District Education Officer, Mysore, 
that his services were continued for a 
period of one year from 30-8-195€ on 
the basis that the plaintiff would attain 
the age of superannuation on that date. 
It is not disputed that the plaintiff was 
born on 30-8-1901 and that he completed 
55 years on 30-8-1956.. According to the 
plaintiff, he being a trained teacker in 
fhe Education Department, he schould 
have been retired on the completion of 
58 years of age in view of note 4 to 
Rule 294 (a) of the Mysore Service Re- 
gulations which were in force in 1956. 
The plaintiff claimed that on the basis 
of the said provision in the Mysore Ser- 
vice Regulations, he should have been 
retired from service only on 30-8-1959 
on which date he weuld have atiained 
58 years of age. Instead of doing s0 the 
plaintiff was ordered to be retired from 
service on 30-8-1957 two years earlier 
than the date on which he should have 
been retired from service. The claim 
of the plaintiff, therefore in the plaint 
was that the order. prematurely termi- 
nating his services on 30-8-1957 was in- 
valid, unconstitutional and of no effect 
and that he should be deemed to have 
been in service till 30-8-1959 anc that 
he was entitled to the salary and allow- 
ances till 30-8-1959 and for compvtation 
of gratuity and pension on the basis 
that his services continued till 30-3-1959. 
The plaintiff issued a notice under Sec- 
tion 80 of the Code of Civil Procedure 
setting out his claim and demanding 
compliance with his request to the Gov- 
ernment of Mysore. The Government 
of Mysore not having complied wich the 
demand, he instituted the suit as stated 
above on 21-3-1962. Im the plaint he 
confined his relief for a period of eight 
months only as the salary payable dur- 
ing that period alone would be within 
the period of limitation under Art. 102 
read with Section 15 (2) of the Indian 
Limitation Act, 1908 (hereinafter refer- 
red to as the Act). The State of Mysore 
the defendant in this case, contended, 
inter alia, that the suit was barred by 
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time in view of Article 14 of the Act 
which prescribed a period of ore year 
as the period of limitation for filing a 
suit against the Government for setting 
aside any order made by the Govern- 
ment. According to the defendant since 
the order terminating the services of the 
plaintiff had become effective from 30- 
8-1957 and the suit not having been filed 
within one year from that date was bar- 
red by time. It was also contended that 
the order retiring the plaintiff from the 
service had been issued in accordance 
with law. On the basis of the above 
pleadings, the trial court framed two 
issues namely:— 


_.1. Whether the order of retirement 
with effect from 30-8-57 is illegal and is 
therefore plaintiff entitled to th= bene- 
fits claimed now? 


2. Whether the present suit is bar- 
red by time? 


In this second appeal Sr. N. S. 
Chandrashekhara, the learned Govern- 
ment Pleader appearing for the appel- 
lant did not contest the finding of the 
court below that the order of retirement 
with effect from 30-8-1957 was illegal. 
But he however argued that the case 
fell within the scope of Article 14 of. the 
Act and hence the suit was liable to 
be dismissed. His further contention 
was that without getting a declaration 
at the hands of the Court that tke order 
of Government retiring the  >laintiff 
from service was illegal the plaintiff was 
not entitled to claim salary or allowance 
for the period subsequent to 30-8-1957 
and as long as that order was in force, 
the plaintiff would not be entitled to any 
relief at all. Im support of the above 
contention, reliance was placed on a 
decision of the Madras High Court in 
State of Madras v. A. V. Anantharaman, 
AIR 1963 Mad 425. The facts of that 
case were that a Sub-Inspector of Police 
in the service of the State of Madras 
was dismissed from service by am order 
dated 9-4-1950 by the Deputy Inspector 
General of Police. After exhauszing the 
remedies available to him by way of 
appeal to the Inspector General cf Police 
and a memorandum to the Government, 
both of which having become frtile the 
Sub-Inspector of Police initiated ~>roceed- 
ings in the High Court of Madras under 
Article 226 of the Constitution end ulti- 
mately by an order dated 22-4-1957, the 
order of dismissal was set aside and he 
was directed to be reinstated in service. 
Actually he was able to join duty on 
11-7-1957 on the implementation of the 
order of the High Court. He thereafter 
instituted a suit for recovery of salary 
and allowances due to him till the date 
on which he was reinstated in service, 
It was held by the High Court that the 
claim for salary of a public servant 
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against the Government was governed 
by Article 102 of the Act and that the 
suit was within time. According to the 
High Court of Madras, the terminus a 
quo for the suit for recovery of salary 
was the date on which the salary actual- 
ly accrued. According to the fundamen- 
tal rules, the cause of action accrued on 
the. first of every month when the salary 
became payable on the dismissal of the 
officer, it was not open to him to re- 
cover salary earned without having the 
order of dismissal set aside and that 
order of dismissal having been set aside 
by the High Court, by its order dated 
22-4-1957, the suit for recovery of salary 
and allowances for the period between 
9-4-1950 on which date he was dismissed 
from service till he was reinstated in 
the year 1957 was in time even though 
the suit was filed thereafter. The High 
Court of Madras while deciding - the 
above case relied on an earlier decision 
of the same High Court in Union of India 
v. Akbar Sheriff, ATR 1961 Mad 486, in 
which it had been held that a Govern- 
ment employee had no right to claim 
salary until he was reinstated into ser- 
vice and it was only after reinstatement 
that he could sue for recovery of salary 
for the period during which the order 


of dismissal was in force. 


5. The learned Government 
Pleader, therefore, contended that unless 
and until the order terminating his ser- 
vices was set aside in an appropriate 
proceeding, no suit for recovery of .ar- 
rears of pay and allowances for the 
period during which the order of termi- 
nation of services was in force could be 
filed and on the above basis he contend- 
ed that since the suit for setting aside 
the order of the Government terminat- 

the services of the respondent in this 
case was barred by time by reason of 
Article 14 of the Act, the suit for re- 
covery of arrears of salary was not main- 
tainable even though the period in res- 
pect of which the salary claimed was 
within three years from the date of suit. 


6. The learned Government 
Pleader relied on a decision of this Court 
in Dalvoy’s. Schools Managing Commit- 
tee v. Nanjundaiah, (1968) 1 Mys LJ 496 
in support of his contention that it was 
only after the order of reinstatement 
was passed’ by an appropriate Court, the 
cause of action for recovery of arrears 
of salary for the period prior to the date 
of order of reinstatement would accrue, 
In substance the contention of the learn- 
ed Government Pleader was that the 
respondent’s remedy for getting the order 
terminating his services having become 
barred by time in view of lapse of one 
year from the date on which the order 
was communicated to him, he would not 


be entitled to claim salary for the period 
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during which he was kept ouf of service 
though wrongly, for the reason that the 
right to claim the salary would accrue 
to him only after the termination order 
was set aside. He, therefore, contended 
that the courts below should have held 
that the suit was barred by time under 
Article 14 of the Act in respect of the 
remedy for reinstatement into service, 
and, therefore, no further relief in res- 
pect of arrears of salary and allowances 
could be given by the courts below. 


Te Mr. G. D. Shirgurkar who ap- 
peared amicus curiae in the case con- 
tended that in the instant case there 
was no need for the respondent to file 
a suit to get the order set aside at all 
for the reason that the said order ter- 
minating him prematurely from service 
was void and of no effect, and, there- 
fore, it was a nullity. In support of this 
contention he relied on a decision of the 
Bombay High Court in Lady Dinbai 
Dinshaw Petit v. Dominion of India, AIR 
951 Bom 72, in which it was observed: 
“Article 14 applies only to those acts 
or orders which ‘are valid until they.are 
set aside; therefore, if an order is bad 
from its inception, Article 14 would not 
apply to such an order because it would 
be unnecessary for the plaintiff to get 
the order set aside.” We agree with the 
above view taken by the High Court of 
Bombay that a plaintiff would be obliged 
to file a suit for getting an order of Gov- 
ernment set aside only when it would 
be effective unless it is set aside. If on 
the other hand, the order relied on is a 
nullity and ineffective for whatever rea- 
son from its inception, he can ignore 
such an order and file a suit as if such 
an order had not been passed at all, in 
which event Article 14 of the Act can- 
not be applied as a bar to such a suit. 


8. The question for consideration 
therefore, is whether in the instant case, 
the order prematurely terminating the 
services of the respondent was void and 
of no effect and, therefore, a nullity. 
In order to decide the above question, 
it would be necessary to set out a few 
facts which are undisputed in this case. 
The respondent, as already stated, was 
a trained teacher and was the Head 
Master of a Government Middle School. 
His date of birth was 30-8-1901. Under 
Note 4 to Rule 294 (a) of the Mysore 
Service Regulations (8th Edn.) which 
was in force immediately prior to Re- 
organisation of States in the former State 
of Mysore, the age of retirement of 
trained teachers in the Education De- 
partment had been fixed at 58 years and 
they were normally entitled to continue 
in service till they completed 58 years 
unless the Director of Public Instruction 
or Government, as the case may be, was 
of the opinion that they had not a good 
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record of service and were not upto she 
mark. The position, therefore, was that 
a trained teacher could only be reticed 
at the age of 55 years if the Director of 
Public Instruction or the Government as 
the case may be, thought that he had 
not a good record of service and was not 
upto the mark. In this case, admitteily 
there was no such finding given either 
by the Director of Public Instruction or 
the Government that the respondent had 
not a good record of service or was not 
upto the mark. It is therefore clear 
that he should have retired from ser- 
vice only on 30-8-1959. On a wrong 
interpretation of the relevant rule, the 
Government appears to have taken ac- 
tion during the period between 7-6-1957 
and 28-10-1958 to retire many trained 
teachers, of whom the respondent was 
one, from service on the basis that their 
age of superannuation was 55 years and 
that they were not entitled to be in ser- 
vice till they completed 58 years of age. 
When the Government noticed that such 
an order could not be passed witkout 
seeking the previous approval of the 
Central Government under the proviso 
to sub-section (7) of Section 115 of the 
States Reorganisation Act, the Governor 
of Mysore issued a notification promul- 
gating a rule under the proviso to Arti- 
cle 309 of the Constitution of India read 
with sub-section (7) of Section 115 of the 
States Reorganisation Act, 1956 as fol- 
lows:— i 

“Notwithstanding anything contained 
in Note 4 to Article 294 of the Mysore 
Service Regulations (Eighth Edition), 
Government servants who have been re- 
tired from service on the attainment of 
the age of fiftyfive years, during the 
period between the 7th Gay of June 1957 
and the 28th day of October, 1958, shall 
be deemed to have been validly retired 
from service on superannuation.” 


9. Some of the trained teachers 
who were affected by the executive 
order of Government dated 22-8-1957, 
pursuant to which they had been retir- 
ed and the rule quoted above, question- 
ed their validity under Article 226 of the 
Constitution of India before this Ccurt. 
This Court by its order dated 27-9-1961 
reported in Padmanabhacharya v. State, 
of Mysore, (1962) 40 Mys LJ 146 = (AIR 
1962 Mys 280) held that the teachers 
concerned were governed by Note 4 to 
Article 294 (a) of the Mysore Service 
Regulations which prescribed the ag> of 
their superannuation as 58 years and that 
ft is only in such of those cases of indi- 
vidual teachers where the Directo? of 
Public Instruction or the Government, 
found that the teacher concerned had 
not a good record of service or he was 
inefficient, the teacher concerned could 
be retired earlier than 58 years of age. 
ït was further held that the notification 
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issued by the State Government on 
August 22, 1957, which was in the nature 
of an executive order had not the effect 
of modifying Note 4 to Article 294 (a) 
of the Mysore Service Regulations which 
had been issued under the proviso to 
Article 309 of the Constitution of India 
by the Governor. With regard to 
the notification issued under the proviso 
to Article 309 of the Constitution of 
India by which the orders of retirement 
of some of the trained teachers between 
7-6-1957 and 28-10-1958 were ratified, it 
was held that the said notification was 
outside the scope of the powers of the 
Governor under Article 309 of the Con- 
stitution of India. In any event, since 
the previous approval of the Government 
of India had not been obtained under 
the proviso to Section 115 (7) o? the 
States Reorganisation Act for altering the 
conditions of service of trained teazhers 
with regard to their retirement, the ac- 
tion of the Government and the Director 
of Public Instruction retiring trained 
teachers on the basis of the Government 
order before they completed 58 years of 
age, was held to be invalid. The above 
decision of the High Court was zaken 
up in appeal to the Supreme Court in 
State of Mysore -v. Padmanabhackarya, 
AIR 1966 SC 602 in which the Supreme 
Court confirmed the decision of this 
Court. The Supreme Court  obsarved 
that such a rule as one made by the 
Governor on 25-3-1959 validating the 
retirement of trained teachers between 
7-6-1957 and 28-10-1958 could not be 
made under the proviso to Article 309 
of the Constitution of India. The Supreme ' 


Court observed in the course oz the 
order as follows: 
“So far as untrained teachers are 


concerned there is no doubt thet Note 4 
carved out an exception to Rule 294 (a) 
which provides, that the normal aze of 
retirement is 55 years and it is for the 
Government to decide whether to grant 
extensions to persons after they comple- 
ted 55 years and this grant of extension 
was on the basis of such persons remain- 
ing efficient in the opinion of Govern- 
ment after the age of 55 years. But 
Note 4 made a change in that pcsition 
so far as trained teachers were concern-" 
ed. That change was that in the case 
of trained teachers the normal age of 
retirement was to be 58 years. The 
latter part of the note however, 
power to the Director of Public Instruc- 
tion to retire even trained teachers in 
the non-gazetted cadre provided they 
had not a good record of service and 
were not upto the mark. In such a case 
the Director had the power to retire 
them at the age of 55 years Hf ha was 
of the view that they had not a good 
record of service and were not upto the 


gave > 
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mark. Thus under Rule 294 (a) as it 
was before April 29, 1955 the normal 
age of retirement was 55 years for all 
including trained teachers and it was 
for the Government to give 
on the ground of fitness. 
Note 4 was added to Rule 294 (a), the 
position with respect to trained teachers 
was changed and trained teachers were 
normally entitled to continue in service 
till the age of 58 years unless the Direc- 
tor or the Government as the case may 
be, was of the opinion that they had 
not a good record of service and were 
not upto the mark. Therefore after the 
change made on April 29, 1955, trained 
teachers could only be retired at the age 
of 55. years if the Director of Public In- 
struction or the Government, as the case 
may be, came to the conclusion that 


they had not a good record of service 


and were not upto the mark. If such 
a conclusion was not arrived at, they 
would be entitled under Note 4 to con- 
tinue in service upto the age of 58 years. 
It is not disputed on behalf of the ap- 
pellants that no such decision namely, 
that the respondents had not a good re- 
cord of service and were not upto the 
mark, was taken.” : 


10. It is, therefore, clear that the 
respondent in this case who was in the 
same position as those teachers who had 
filed writ petitions -before this Court, 
should be deemed to have been continued 
in service till he attained 58 years of age. 
But it was argued that since the res- 
pondent had not filed a writ petition as 
was done by other teachers whose cases 
terminated in the Supreme Court the 
respondent could not get the benefit of 
these decisions unless in his case also 


the order terminating his service was 
set aside in similar proceedings. The 
question for consideration as already 


stated earlier is, whether the action taken 
against the respondent prematurely re- 
tiring him pursuant to an executive order 
of Government which was in contra- 
vention of a rule framed under the pro- 
viso to Article 309 of the Constitution 
of India is a nullity and of no effect. 


As held by this Court and by the 
Supreme Court in Padmanabhacharya’s 
case, ATR 1966 SC 602 the action of the 
Director of Public Instruction termina- 
ting the services of the respondent be- 
fore he attained 58 years of age was il- 
legal and ultra vires for it was in con- 
travention of an express rule contained 
in Note 4 to Article 294 (a) of the Mysore 
Service Regulation and if the notifica- 
tion of the Governor was given effect 
to Article 311 (2) of the Constitution of 
India would also be violated. 


11. Before proceeding further it 
is necessary to point out that the differ- 
ence between a void and a voidable 
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administrative decision or action is well 
recognised. ile an error of law in- 
volved in an administrative decision or 
action taken within the scope of juris- 
diction conferred by law, renders the 
decision or action only voidable, such 
decision or action, which is ultra vires 
the provisions of the Constitution, sta- 
tute or a rule having force of law gov- 
erning it and totally without authority’ 
is automatically void. 


12. In this connection it may be 
useful to refer to the decision of the 
Court of Appeal in Barnard v. National 
Dock Labour Board, 1953 (1) All ER 1113. 
In that case certain persons who were 
registered as dock workers were sus- 
pended from work in contravention of 
the provisions of ‘Dock Workers (Regu- 
lation of Employment) Order, 1947, by 
the Port Manager who had no power to 
do so. Under the said Order, the power 
of suspension was exercisable under 
Clause 16 (2) (b) of the order by the 
Local Board, but the Local Board, had 
delegated its power under that clause to 
the Port Manager even though it had 
no such power to delegate the power of 
suspension to. anybody else. The court 
in that case was called upon to examine 
the validity of the action taken by the 
Port Manager. It was held by the Court | 
that the power of suspension conferred 
by clause 16 (2) (b) on the local Board 
was. a judicial or quasi-judicial function 
and the Local Board had no power to 
delegate it or subsequently to ratify a 
decision by a person to whom the power 
of suspension had been improperly dele- 
gated, and therefore, the suspension of 
the plaintiffs by the Port Manager was 
a nullity; the court had power in their 
discretion to make a declaration relating 
to the validity of the decision of a 
statutory tribunal; and in the circum- 
stances would grant the plaintiffs a de- 


claration that their suspension was 
wrongful and a nullity. 
13. The above view of the Court 


of Appeal expressed in Barnard’s case, 
1953-1 All ER 1113 was later approved 
by the House of Lords in Vine v. Nation- 
al Dock Labour Board, (1956) 3 All ER 
939. In the case before the House of 
Lords, the plaintiffs was a registered 
dock worker employed in the reserve 
pool by the National Dock Labour Board 
under the Scheme set up under the Dock 
Workers (Regulation of Employment) 
Order, 1947. By Clause 3 (3) of the 
scheme, the National Board had the duty 
of delegating as many as possible of 
their functions to Local Boards. By 
Clause 16 (2) (c) the Local Boards were 
given power to give seven days’ notice 
of termination of employment to any 
registered dock worker who failed to 
comply with any provision of the scheme. 
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In 1948 the National Board approved 
the delegation of, inter alia, powers to 
disciplinary committees set up by zhe 
Local Boards. In October, 1952, che 
plaintiff failed to obey a valid order to 
report for work with a company of 
stevedores, and the Local Board instruc- 
ted their disciplinary committee to haar 
the case. That committee, having heard 
the case, and purporting to act under 
Clause 16 (2) (c), gave seven days’ notice 
in writing to the plaintiff terminating 
his employment and their decision nee 
upheld by the appeal tribunal. 
plaintiff ceased to work for the National 
Board in November, 1952. Thereafter 
he claimed damages for wrongful dis- 
missal and declaration that his purported 
dismissal was illegal, ultra vires and 
invalid. The plaintiff having been grent- 
ed damages and the declaration, the 
National Board appealed to the Court of 
Appeal who struck out the declaration. 
The plaintiff appealed to the House of 
Lords against the striking out of the 
declaration and the National Board cross- 
appealed against the finding that the 
dismissal was invalid and the award of 
damages. The House of Lords on the 
aforesaid facts came to the conclusion 
that the plaintiffs purported dismissal 
was a nullity since the Local Board had 
no power to delegate its disciplinary 
functions. Viscount Kulkuir, L. C. in 
the course of his opinion, in that case, 
observed as follows:— 


“First it follows from the fact that 
the plaintiffs dismissal was invalid and 
his name was never validly removed 
from the register, and he continued in 
the employ of the National Board. This 
is an entirely different situation from 
the ordinary master and servant case- 
There if the master wrongfully dismisses 
the servant either summarily or by 2iv- 
ing insufficient notice, the employment 
is effectively terminated albeit in breach 
of- contract. Here, the removal of the 
plaintiff's name from the register being 
in law, a nullity, he continued to kave 
the right to be treated as a registered 
dock worker with all the benefits which, 
by statute that statute conferred on him.” 
The above decision of the House of 
Lords in Vine’s case, 1956-3 All ER 939 
was considered by the Supreme Court 
in Executive Committee of U. P. State 
Warehousing Corporation, Lucknow v. 
Chandrakiran Tyagi, ATR 1970 SC 1244. 
Even though the Supreme Court dis- 
tinguished the decision in Vine’s ase 
1956-3 All ER 939 on facts from the zase 
which they are considering, it did not 
dissent from the opinion of the House of 
Lords in the course of its decision, the 
relevant portion of which is extracted 
below :-— 

“From a review of the English ceci- 


sion referred to above, 
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emerges as follows: The lav relatirg to 
master and servant is clear. A contract 
for personal service will not be enfcrced 
by an order for specific performance nor 
will it be open for a servant to refuse to 
accept the repudiation of a contract of 
service by his master and say that the 
contract has never been terminated. -The 
remedy of the employee is a claim for 
damage for wrongful dismissal or for 
breach of contract. This is the normal 
tule and that was applied in Barber’s 
case, 1958-1 All ER 322 and Francis’s 
case, 1962-3 All ER 633. But when a 
statutory status is given to an employee 
and there has been a violation of the 
provisions of the statute while terminat- 
ing the services of such an employee, the 
latter will be eligible to get the reli2f of 
a declaration that the order is null and 
void and that he continues to be in ser- 
vice, as it will then be a mere case of a 
master terminating the services of a 
servant. This was the position in Vine’s 
case, 1956-3 All ER 939-” 


14, The legal position, therefore, 
is that if a Government servant is pre- 
maturely retired from service in wiola- 
tion of a rule framed under the proviso 
to Article 309 of the Constitution of 
India, then it should be deemed that the 
order so retiring him would be a muillity 
since it isone passed without jurisdiction. 
The Government can order the retire- 
ment of an employee only in the manner 
prescribed under the rules governing 

service when rules have been made 
for that purpose. By an executive order, 
the Government could not order the re- 
tirement of officials prematurely in con- 
travention of a rule made under the 
proviso to Article 309 of the Constitu- 
tion of India. It should, therefore, be 
held that in the instant case, the order 
which was communicated tc the respon- 
dent terminating his services before he 
attained the age of 58 years, was void 
from its inception and it should also be 
held that the respondent could not be 
retired at the age of 55 years in view of 
the exception carved out by Note 4 in 
general provision contained in Rule 294 
(a). In effect that is what the Supreme 
Court observed in Padmanabhacharya’s 


‘ease, AIR 1966 SC 602. 


15. The above view received sup- 
port from a decision of the High Zourt 
of Madhya Pradesh in Union of India v. 
P. V. Jagannath Rao, AIR 1968 Madh 
Pra 204. In that case the services of a 
railway employee who was waking 
under the Government of India were 
terminated with effect from 18-7-1946 
in contravention of the provisions of 
Section 240- of the Government of India 
Act, 1935, the language of which was 
similar to the provisions of Articl= 311 
of the Constitution of India. He institut- 
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ed a civil suit in the year 1949 claiming 
a declaration that the order of termina- 
tion of his services was illegal. That suit 
was ultimately decreed by the High 
Court of Madhya Pradesh on 13-12-1957, 
in appeal. It was found by that High 
Court that the order terminating the 
services was grounded on misconduct 
and as no enquiry had been held as re- 
quired by Section 240 of the Govern- 
ment of India Act, 1935, the termination 
order was. invalid. After that decision, 
the railway employee was reinstated in 
service by an order passed on 2-1-1959; 
he joined his post on 30-1-1959. He 
thereafter claimed in a suit the arrears 
of salary due to him for the period be- 
tween 18-7-1956 upto 29-1-1959. That suit 
having been decreed by the trial Court, 
the matter was taken up in appeal by 
the Union of India. In that appeal it 
was contended for the Union of India 
that the suit for recovery of arrears of 
salary instituted by the Railway em- 
ployees was governed by Article 102 of 
the Act, and, therefore, the suit in res- 
pect of salary which had accrued prior 
to three years from the date of suit was 
barred by time. On behalf of the em- 
ployee reliance was placed on the deci- 
sion of the Madras High Court in AIR 
1963 Mad 425 and it was contended that 
the cause of action for institution of the 
suit commenced on the date on which 
he was ordered to be reinstated in ser- 
vice. The High Court of Madhya Pra- 
desh disagreed with the view expressed 
by the Madras High Court and held that 
in view of the fact that the order of dis- 
missal had been declared invalid earlier 
as being in contravention of the express 
provisions of the Government of India 
Act, 1935, that in spite of the purported 
order of dismissal passed against him, 
the employee continued to be in service 
and was entitled.to receive his salary 


every month from the date of the order . 


of dismissal, and hence in respect of the 
salary due for the period prior to three 
years from the date of the institution of 
the suit, the cause of action had accrued 
every month in respect of the salary. 
that was due to him. Therefore, the 
Court held that in respect of that salary, 
the suit was barred by time under Arti- 


cle 102 of the Act, as the period of three 


years had elapsed from the time the 
salary had become due. Similar is the 
view expressed by the Andhra Pradesh 
High Court in State of Andhra Pradesh 
v. Sabhanuddin, AIR 1965 Andh Pra 
188. In that case the High Court of 
Andhra Pradesh held that Article 14 of 
the Act did not apply to a case where the 
order terminating the services of a Gov- 
ernment employee was null and void. 
The High Court of Punjab has taken 
the same view in Union of India v. Ram 
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Nath Chitory, AIR 1966 Punj 500, it held 
‘If the dismissal or removal itself is ille- 
gal, logically it must follow that any 
rule made by the Government which 
prevents accrual of pay and allowances 
from date of such dismissal or removal 
would never, in the eye of law. come 
into operation.” The Punjab. High Court 
also disagreed with the decision of the 
Madras High Court in AIR 1963 Mad 
425. Same view has been expressed by- 
the Privy Council in Laxmanrao v. Shri- 
nivas, AIR 1927 PC 217. While dealing 
with Article 14 of the Act, this is what, 
the Privy Council observed, “If an 
order’ was illegal and without jurisdic- 
tion, the plaintiff was not bound to file 
a suit to set it aside.” 


16. It is, therefore, clear that the 
respondent in this case was not bound 
to file a suit for setting aside the order 
terminating his services which was op- 
posed to Note 4, Rule 294 (a) of the 
Mysore Service Regulation and Article 
311 (2) of the Constitution of India. 


_ 1%. We are of the opinion that 
fhe decision of the Madras High Court 
in AIR 1963 Mad 425 does not lay down 
the law correctly. The other decision 
of this Court in (1968) 1 Mys LJ 496 is 
of no assistance to the appellant since 
that was not a case in which the termi- 
nation of service was in contravention 
of any statute and the matter related to 
a school run by a private institution. 


18. We are, therefore, of the 
opinion that the argument of the learn- 
ed counsel for the appellant that in view 
of Article 14 of the Act, suit-is barred 


by time, is not tenable. ‘ 


19. The suit in respect of the 
salary claimed in this case is, therefore, 
not barred as it has been filed in time 
The question of applicability of Article 
102 of the Act to a case of this type is 
no longer in doubt. In Madhav Laxman 
Vaikunte v. State of Mysore, AIR 1962 


-SC 8 the Supreme Court has held that 


Article 102 of the Act applies to a suit 
filed by an employee of Government for 
recovery of his salary also. It is not 
disputed by the appellant that the salary 
claimed in this suit by the respondent 
accrued within the time prescribed by 
Article 102 read with Section 15 (2) of 
the Act. 


20. In the result, the appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
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K. R. mig in TYENGAR AND 
SANTHOSH, JJ. 


rae Balakrishna Rao and others, 
Petitioners v. State of Mysore represent- 
ed by Chief Secretary, Bangalore and 
another, Respondents. 

Writ Petns. Nos. 1083, 2528 and 2666 
of 1967 and 158, 159, i118 and 3945 of 
1968, D/- 20-8-1970. 

(A) Constitution of India, Acticle 
226 — Actual action by authority under 
impugned Act is not any condition pre- 
cedent for invoking court’s assistance. 

Where petitioners rights were likely 
to be affected by enacting the Mysore 
Land Reforms Act (10 of 1962), it was 


no argument to show that the autho-zities. 


had not yet questioned petitioner’s non- 
compliance with the provisions of the 
Act. AIR 1959 SC 725 and AIR 1962 
SC 1044 and AIR 1953 SC 252, Rel. on. 

(Para 7) 

(B) Tenancy Laws — Mysore Land 
Reforms Act, 1961 (10 of 1962), Pre—Act 
cannot be struck down on the ground of 
excessive delegation — (Constitution of 
India, Article 245). 

The Mysore Land Reforms Act, 1961, 
cannot be struck down on the ground of 
excessive delegation. (Pare 18) 

It is not always necessary that the 
legislature itself should enumerate 
exhaustively and fully the criteria on 
the basis of which determination for the 
implemention of policy has to be made. 
Doing so may be quite impossible and 
impracticable. (Para 13) 

There is no vagueness in unders-and- 
ing the terms ‘wet land’ or ‘garden land’ 
or ‘facilities for assured irrigation’. 

(Para 11) 

The definitions of those terms given 
fn the Mysore Land Revenue Act 14 of 
1965 cannot be adopted to understand the 
meaning of: those words:in the Land 
Reforms Act. Those terms should be 
taken in the way in which they are 
understood in common parlance. 

(Para 11) 

The determination of the existence 
of facilities for assured irrigation depends 
upon several factors verying from place 
to place. It depends upon the sourze of 
irrigation, capacity of the said scurce, 
quality of the soil, ete. There are so 
many factors that they cannot be em- 
bodied in a Legislative Enactment. It 
must necessarily be left for determina- 
tion by the local authorities. 

(Para 11) 


What has been delegated to the 
prescribed authority is to make enqui- 
ries on the basis of which the availabi- 
lity of facilities for assured irrigation 
can be determined. (Para 11) 
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The class of Jand which would 
satisfy the test or requirements prescrib- 
ed in the classification can be ascertain- 
ed only after enquiry and investigation. 
All the factors which govern the deter- 
mination of the classification cannot 
obviously be specified in the statute. 
This requires the knowledge of local 
conditions, calling for investigation and 
enquiry, and the decision of the execu- 
tive authority should be arrived at as 
provided under Rule 4 of the Rules. 

(Para 12) 

There is sufficient safeguard against 
capricious or arbitrary action on the 
part of the executive or statutory autho- 
rity who is required to determine the 
availability of facilities for assured ir- 
rigation. (1969) 2 Mys LJ 116 and AIR 
1960 SC 554 and AIR 1961 SC 4 ard 1964 
Mys.LJ (Supp) 205, and AIR 1968 Mys 
61, ReL on; Case Law Ref. 

(Paras 11, 13) 

(C) Tenancy Laws — Mysore Land 
Reforms. Act, 1961 (10 of 1962), Section 
107 — ‘Lease’ in Section 107 should be 
understood as defined in T. P. Act — 
Ryotwari pattadar in Madras mea of 
Mysore State — Relationship between 
him and the Government in relation to 
the holding of the lands would be one of 
occupant and the State rather than a 
lessee and a landlord — Status of Ryot- 
wari pattadar in Madras area after the 
passing of Mysore Revenue Act, 1964, 
which consolidates and amends the law 
relating to land and land revenue in 
Mysore State, is to be peng pes with 
reference to Revenue Act and Land Re- 
forms Act, by virtue of Article 372 (2) 
of the Constitution, which permits adap- 
tation and modification of law es may 
be necessary and expedient. 

(Paras 17, 18) 


(D) Constitution of India, Article 
226 — High Court will not go into 
debatable guesting, of fact in wr-t peti- 
tions. (Para 19) 


(E) Tenancy Laws — Mysore Land 
Reforms Act, 1961 (10 of 1962), Pre.—Con- 
stitutional validity — Question relating 


‘to violation of fundamental. righ-s can- 


not be raised in view of S. C. decision 
in AIR 1967 SC 1643 — (Constitution of 
India, Article 31-A). (Paras 14, 20) 


Cases Referred: Chronological Paras 


(1970) AIR 1970 SC 1453 (V 57) = 
(1969) 2 SCC 166, Harakchand 
Ratanchand Banthia v. Union of 


India 10 
(1969) 1969-2 Mys LJ 116, Susheela 
v. State of Mysore E 


(1968) AIR 1968 Bom 75 (V 55) = 
ILR (1967) Bom 269, Wholssals 
Grain and Seed Merchants’ As- 
sociation, Nagpur v. State ef 


Maharashtra 6, 7 
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(1968) ATR 1968 Mys 61 (V 55) = 
(1966) 2 Mys LJ 565, Gyan Pra- 
kash v. State of Mysore 13 
(1967) AIR 1967 SC 1648 (V 54) = 
(1967) 2 SCR 762, L. C. Golak 
Nath v. State of Punjab 
(1964) 1964 Mys LJ (Supp) 205, 
Modern Hindu Hotel v. State of 


Mysore 
(1963) AIR 1963 Ker 101 (V 50) = 
ILR (1962) 2 Ker 756 (FB), S 
Sabhayogam v. State of Kerala 15 
(1962) AIR 1962 SC 723 (V 49) = 
(1962) 1 Ker LR 67, Karimbil 
Kunhikoman v. State of Kerala 15 
(1962) AIR 1962 SC 1044 (V 49) = - 
(1962) Supp 3 SCR 1, Calcutta 
Gas Co. v. State of West Bengal q 
(1962) ATR 1962 All 187 (V 49) = 
ILR (1962) 1 All 737 (FB), Sri 
Durga Gita Vidyalaya Associa- 
tion v. State of U. P. 6 
(1961) AIR 1961 SC 4 (V 48) = 
(1961) 1 SCR 341, Vasanlal 
Maganbhai Sanjanwala v. State 
of Bombay (Now Maharashtra) 2 
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GOPIVALLABHA IYENGAR, J.:— 
These seven petitions, in which the 
validity of the Mysore Land Reforms 
Act, 1961 (Mysore Act 10 of 1962 as 
amended by the Mysore Act 14 of 1965), 
and the Rules framed thereunder fs 
challenged, are heard together. In ad- 
dition to the declaration that the afore- 
said Act and Rules are ultra vires, void 
and of no effect, they have also sought 
for an alternative relief for a. declara- 


„tion that the petitioners’ holdings which 


are ryotwari are governed by Section 
107 of. the Mysore Land Reforms Act, 
1961 (hereinafter called the Land Re- 
forms Act), and thus the provisions of 
Land Reforms Act do not apply to them. 


2. In the first six petitions above- 
mentioned, the facts are identical. In 
Writ Petition Nos. 1180 and 3945 of 
1968, in addition to the questions raised in 
the other petitions, a declaration is 
sought that the petitioners therein are 
entitled to the exemption provided under 
Section 107 of the Land Reforms Act 
as they are tenants of a Religious and 
Charitable Institution which is under 
the control of the State Government, 
the effect of which is that the provisions 
of the Land Reforms Act and the Rules 
framed thereunder do not apply to them. 
The petitioners have also sought for 
reliefs by way of a writ of mandamus 
restraining the respondent — the State of 
Mysore — from enforcing the provisions 
of the Land Reforms Act. 


3. The averments made in the 
affidavit accompanying the petitions are 
mostly identical, excepting that the 
land concerned in W. P. No. 159 of 1968 
are situated in Shimoga District, while 
the lands concerned in the other peti- 
tions are all situate in South Kanara and 
they all are said to be ryotwari lands. 
The object of the Land Reforms Act, 
1961, as gathered from its preamble is 
to confer ownership on tenants, impose 
ceilings on land holdings and for some 
other matters more specifically referred 
to in the body of the Land Reforms Act. 
The Land Reforms Act amongst other 
reforms provides for resumption of 
lands and also for fixation of rent and 
ceilings. After referring to several 
provisions of the Land Reforms Act, it 
is stated that several basic provisions of 
the Land Reforms Act are so vague and 
ambiguous that it is impossible for the 
citizen to comply with them. Such a 
statute which forbids or requires the 
doing of an act in terms so vague as 


ous, 
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this Land Reforms Act that men of 
common intelligence are to guess cheir 
meaning and differ in regard to heir 
application, violates the essentials of 
law. In view of the fact that the tarms 
of the enactment are vague and ambigu- 
it amounts to abdication of the 
legislative functions of the legisleture 
and amounts to excessive delegatioz in 
regard to such functions to the execu- 
. tive or statutory authorities, and, there: 
fore, the Act is void for excessive Jele- 
gation. ` 


4. It is averred that the holdings 
of the petitioners situated in South 
Kanara District are ryotwari patta lands; 
it has been held that the holders of 


ryotwari pattas hold lands on lease 
from the Government. Regarding the 
nature of the tenure of the ryotwari 


holdings, it was submitted that the zold- 
ings belong to the Government and that 
the petitioners held them as lessees of 
the Government, and therefore, they 
come within the provisions of Section 
107 of the Land Reforms Act and Lence 
they are exempted from the provEions 
of the Land Reforms Act, excezting 
Section 8 of the said Act. In adcition 
to the above averments, it is submitted 
in W. P. Nos. 1118 and 3943 of 1968, 
that the petitioners are trustees of some 
temples situated in South Kanara; the 
temples being under the control oi the 
Government, they are entitled to the 
exemption provided under Section 107 
of the Land Reforms Act, and therefore, 
they are entitled to declaration as cray- 
ed for by the other petitioners, in addi- 
tion to a writ of mandamus directing 
the respondent to forbear from applying 
any provisions of the Land Reforms Act 
to them except Section 107 read with 
Section 8 of the Land Reforms Act, as 
the lands belong to the temples. Though 
certain sections of the Land Reforms 
Act are especially referred to ir the 


affidavits as being vague and ambiguous,. 


Sri M. K. Nambiar, the learned consel 
appearing for the petitioners in the first 
five petitions, referred to a few provi- 
sions of the Land Reforms Act, which 
he referred to as the basic provisions of 
the Land Reforms Act and argued that 
if they are struck down as being invalid 
on the ground of their being vague and 
ambiguous resulting in excessive dele- 
gation, then the other provisions o= the 
Land Reforms Act would also become 
ineffective and void. 


5. The contentions raised im 
these petitions are four in Number: (1) 
The definition of the term ‘stardard 
acre’ and the classification of lands in 
Schedule I attached to the Land Re- 
forms Act, is so indefinite, vague and 
ambiguous, that it is open to the statu- 
tory authorities under Land Retorms 
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Act to arrive at any arbitrary decision 
relating to classification of the lands; 
thus the function that the statutory au- 
thorities discharge in regard to these 
provisions would be what is to be done 
by the Legislature. The Legislature has 
not laid down any guidelines to the sub- 
ordinate authorities who are expected 
to work out the provisions of the Land 
Reforms Act and give effect to them. 
The basic provisions of the Land Re- 
forms Act are such that in giving effect 
to the enactment, the executive autho- 
rities would take varying decisions and 
the Land Reforms Act which allows 
such a result suffers from  exnessive 
delegation of legislative authority and 
therefore, invalid. 


(2) The lands held by the petizioners 
are all Ryotwari lands; such lands are 
held by the petitioners on lease from 
the Government, and therefore, except- 
ing the provisions of Sections 107 and 8 
of the enactment, the rest of the provi- 
sions do not apply to them. 


(3) The third contention appHes to 
W. P. Nos. 1118 of 1968 and 3945 of 
1968. The petitioners therein are lessees 
of lands belonging to certain temples. 
As these temples are under the control 
of the Government they are entitled to 
exemption under Section 107 af the 
Land Reforms Act. 


(4) The fourth contention was urged 
by the petitioners in W. P. No. 1083 of 
11967. It was that the law in fcrcee at 
the time the statute came into forze was 
that his holdings were held on ryotwari 
tenure. It was a lease from the Gov- 
ernment, both by virtue of Madras Re- 
venue Board Standing Order 28 and the 
decisions of the Supreme Court. That 
Jaw continues to be in force as it has 
not been amended or modified or re- 
pealed by any enactment. The peti- 
tioner in W. P. No. 1083 of 1967 was 
permitted to raise this contention as the 
learned Advocate General has no objec- 
tion for his doing so though there is an 
order that the petitioner’s challenge to 
the Land Reforms Act is based on exces- 
sive delegation only. 


6. Before dealing with the con- 
fentions of the petitioners’ learnec coun- 
sel, we may refer to a preliminary objec- 
tion raised by the learned Advocate 
General. The learned Advocate Gene- 
ral contended that the petitioners in 
these petitions are not aggrieved parties 
as no action has been taken agairst any. 
of them for failure on their part to 
comply with the provisions of the Land 
Reforms Act. It is only if any action 
fs taken against the petitioners that they 
could have a cause of action to file the 
petitions. The reliefs now sougat by 
them are purely academic and the ap- 





ae 
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prehension on the part of the petitioners 
are imaginary and therefore they can- 
not seek a declaration in the nature of 
mere -opinion on hypothetical questions 
and such a declaration without a pre- 
„sent grievance on the part of the peti 
tioners would be futile and unnecessary. 
It is essential that the petitioners should 
make out a present injury. Reliance 
was placed on a decision of the Bombay 
High Court reported in AIR 1968 Bom 
75 (Wholesale Grain and Seed Mer- 
chants’ Association, Nagpur v. State of 
Maharashtra), wherein it was observed 
at page 86 as follows:— 


secre eer ae It is well settled that 
extraordinary powers of the High Court 
under Article 226 of the Constitution 
cannot be invoked by a citizen merely. 
to secure a declaratory judgment. The 
learned counsel was given further time 
fo enable him to address us on this as- 
pect of the case inasmuch as in our 
opinion the petitioners were not entitl- 
ed to any relief as no action had been 
taken against them under the impugned 
orders. Whether a particular provision 
of the order or condition of the licence 
was or was not invalid cannot -be deter- 
mined in the absence of actual enforce- 
ment of the power by the authority to 
the prejudice or injury of a citizen....” 
ft may be noted that in the same deci- 
sion, the following observation occurs 
at page 83: 


“The party who invokes the power 
must be able to show not only that the 
statute is invalid, but 
tained or is immediately in danger of 
sustaining some direct injury as the re- 
sult of its enforcement, and not merely 
that he suffers in some indefinite way. 
in common with people generally .:.a; 
Our attention was invited fo the deci 
sion reported in AIR 1962 All 187 (FB} 
(Sri Durga Gita Vidyalaya Association 
v. State of U. P.), wherein it was observ- 
ed as follows :— 


£... . that the relief by way of 
writ is a proceeding of an exceptional 
type. The Court should not allow it to 
be utilised by a party for the purpose of 
obtaining its opinion on hypothetical 
and abstract questions not directly. aris- 
ing in the case before it, nor for the 
purpose of seeking declarations that are 
futile and irrelevant so far as the matter 
in the issue is concerned. ile exercis- 
ing writ jurisdiction under Article 226, 
the High Courts in India do not act in 
an advisory capacity and however fasci- 
nating might appear to be the form in 
which a party is able to present a legal 
question before the Court the latter 
should resist the temptation of entering 
into this alluring region unless the legal 
question posed before it can be shown 
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to be directly related fto ‘the specific 
right sought to be asserted or enforced 
in the writ petition itself. The primary 
purpose of Article 226 seems to be the 
enforcement of legal rights and obliga- 
tions and not their declaration in vacuo.” 
The learned Advocate General also drew. 
our attention to the following observa- 
tion reported in AIR 1960 SC 12 at pag 
28 (The Central Bank of India v. Their 
Workmen etc.)3 ` 


“.... It is, therefore, not neces- 
sary for us to decide hypothetical ques- 
tions which may arise in any future re- 
ference that may be made under the 
amended section. In the exercise of its 
appellate powers this Court does not 
give speculative opinions on hypotheti- 
cal questions. It would be contrary to 
principle, inconvenient and inexpedient 
that opinion should be given on such 
questions. If and when they arise, they 
must arise in concrete cases and to use 
the words of the Earl of Halsbury L. C. 
In Attorney General of Ontario v. 
Hamilton Street, Rly. 1903 AC 524 af 
page 529; - 


It would be extremely unwise for 


‘any Judicial Tribunal to attempt before 


hand to exhaust all possible cases and 
facts which might occur to qualify, cut 
down, and override the operation of 
the particular words when the concrete 
case is not before it?...,..” 


Ta In answer to these submis- 
sions, Sri M. K. Nambiar, the learned 
counsel for the petitioners, pointed out 
even in the decision cited by the learned 
Advocate General, i.e.. AIR 1968 Bom 
75, it was observed that the party who 
invoked the power must be able to show 
not only that the statute ïs invalid, but 
that he has sustained or is immediately 
in danger of sustaining some direct in- 
jury as the result of its enforcement. 
He invited our attention to the fact that 
the impugned enactment came into 
force on 2-10-1965 and that provisions of 
Sections 8, 14, 2 (29), 63, 66 (1) and 125 
(2) are sections which have come into 
force immediately and that the rights 
of the petitioners are affected thereby. 
The complaints made by the petitioners - 
are not hypothetical with regard to 
something that would come into exis- 
tence in future or merely depend upon 
what the authorities entrusted with 


` power under the Land Reforms Act may. 


do. Therefore, the petitioners have a 
present grievance. In any event, they 
are threatened with injuries, and there- 
fore, they are entitled to file these peti- 
tions, and the preliminary objection 
raised by the learned Advocate General 
is not acceptable.’ He also invited our 
attention to the decisions of the Supreme 
Court reported in AIR 1959 SC 725 at 
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page 731 (Kavalappa Kottarathi Kochimni 
v. State of Madras) and AIR 1962 SC 
1044 at page 1047 (Calcutta Gas Co. v. 
State of West Bengal). In the first case, 
(AIR 1959 SC 725) the Supreme Court 
while referring to the decision in AIR 
t954 SC 403, observed as hereunder :— 


“The High Court declined to issue 
a writ and dismissed the petition on the 
ground that a mandamus could be issued 
only to compel an authority to do or to 
abstain from doing some act and that 
it was seldom anticipatory and was cer- 
tainly never issued where the action of 
the authority was dependent on some 
action of the appellant and that in that 
case the appellant had not even made 
his return and no demand for the tax 
could be made from him. Being aggri- 
eved by that decision of the High Court, 
the petitioner in that case came up to 
this Court on appeal and this Court held 
that a threat by the State to realise the 
tax from the assessee without the autho- 
-rity of law by using the coercive machi- 
nery of the impugned Act was a suff- 


cient infringement of his - fundamental 


right which gave him a right to seek 
relief under Article 226 of the Constitu- 
tion. It will be noticed that the Act im- 
pugned in that case had by its terms 
made it incumbent on all dealers to 
submit returns etc., and thereby imposed 
restrictions on their fundamental right 
- to carry on their business under Article 
19 (1) (g): E mies 


These A ER apply to the present 
case. In the second case (AIR 1962 SC 
1044 (1047)) it has been held that the 
principles governing the exercise . of 
. power under Article 226 of the Constitu- 
tion (sic). As indicated above the 
petitioners in. the present case have not 
merely a threat of injury but actually 
the impugned Act has become appli- 
cable to them and they have a present 
grievance. Therefore, it appears to us 
that we cannot accept the preliminary 
objection raised by the learned Advocate 
General. The decision of the Supreme 
Court reported in AIR 1953 SC 252 
(State of Bombay v. United Motors 
(India) Ltd.) is also against the conten- 
tion of the learned Advocate General. 


8. With reference to the first 
contention, the petitioners’ learned coun- 
sel drew our attention to the definition 
of the words “standard acre” and other 
relevant terms in the Land Reforms Act. 
“Standard acre” is defined under Section 
2 (32) as follows :— 


“2 (32) “Standard acre” means one 
acre of the first class of land or an ex- 
tent equivalent thereto consisting of any 
one or more classes of land specified in 
Part A of Schedule I determined ir ac- 
cordance with the formula in Part B of 
the said Schedule;” 


yn Uvs./9 V G—35 
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This makes it necessary ‘to ‘look into 
Schedule I of the Land Reforms. Act. 


Schedule I deals with classification of 
lands. It was submitted that thé- other 
provisions of the ‘Land Reforms. Act 
which affect the petitioners depend upon 


‘these definitions, which as stated ky the 


petitioners’ counsel provide the key for 
the entire Act. The learned counsel 
made a close analysis of several sections 
and Schedule I relating to the classifica- 
tion of lands. Section 2 (A) (7) defines 
a “ceiling area” as under: 

“2 (A) (7) “ceiling area” means land 


which is equal to eighteen standard 
acres.” 
The term “basic holding” is defined 


under Section 2 (A) (6) as land which is 
equal to two standard acres. Reading 
Sections 14 and 16 together these are 
provisions relating to resumption of 
land by holders, which again depends 
upon the definition of the word “stan- 
dard acre”. Similarly the other sec- 
tions, in particular Sections 63 .and 66, 
also depend upon the definition of the 
word “standard acre”. It is unnecessary 
to set out all the sections which depend 
upon the definition of the term 
“standard acre” except to state that 


‘many of the important provisions in the 


enactment depend upon this definition. 


Schedule I, Part A which relates to 
classification of lands is as follows:— 
“SCHEDULE I 
Part A 


Classification of lands. 
_ First Class:— Wet land or garden 
Iland possessing facilities for assured 
irrigation where two crops of paddy can 
be raised in a year. 

Second Class:— Wet land or garden 
land other than First Class land posses- 
sing facilities for assured irrigation, that 
is, land in channel area (Nala Pradesha), 
where one crop of paddy can be raised 
in a year. 

Third Class:— Wet land or garden 
land, other than First or Second Class 
land possessing facilities for irrigation 
from tanks. 

Fourth Class:— Wet land or garden 
land, other than First, Second or Third 
Class land. irrigated— 

(i) by rain water; or 

(ii) by seepage water from tanks, 
canals or other sources of water; or 

(iii) by water lifted from a river or 

channel by electrical. or mechanical 
power. - 
Fifth Class:— Dry land or zarden 
Iland, not falling under the First, Second, . 
Third or Fourth Class, in areas in which 
the average: annual rainfall is more than 
thirty-five inches, or 

Dry-cum’ wet land or Dry-cum-gar- 
den land, that is, light irrigated dry. 
land, or garden land, 
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"Sixth Class:— Dry land or garden 
Tand not falling under the First, Second, 
Third, „Fourth or Fifth Class, in areas 
in whith the average annual rainfall is 
not more than -five inches and is 
not less than twenty five inches. 


Seventh Class:— Dry land or garden 
land, not falling under the First, Second, 

d, Fourth or Fifth Class, in areas in 
which the average annual rainfall is less 
than twenty-five inches, or uncultivable 
dry land in areas in which the ave- 
rage annual rainfall ïs not less than 
seventy-five inches. 

(Explanation:— For purposes of this 
part, the average annual rainfall of any 
area means the averge annual rainfall 
in each taluk within which such area is 
situated, during the period of twenty-five 
years prior to the first day of October, 
ran as notified by the prescribed offi- 
cer 2 
In the first Class, there is a reference to 
wet land or garden land possessing faci- 
lities for assured irrigation where two 
crops of paddy can be raised in a year. 
It was contended that this provision is 
extremely vague and ununderstandable. 
Wet land or garden land is not defined 
D the Act. The terms “assured irriga- 

on” 

criteria are incorporated in the enact- 
ment and on the basis of which the 
determination whether a land possesses 
facilities for assured irrigation can be 
made by the authorities. In this con- 
nection, our attention was invited to 
Section 2 (c) of the Land Reforms. Act, 
which is as hereunder:— 


“2 (C) In this Act, “land possessing 


facilities for assured irrigation means 
land in such areas as the prescribed offi- 
cers may in the prescribed manner deter- 
mine; and such determination shall sub- 
ject to revision by the State Government 
either suo motu or otherwise be final.” 
This provision will be referred to later. 

9. The provision relating to two 
crops of paddy being raised in a year 
it is stated is also ununderstandable as 
it is impossible that it could refer to 
garden lands: it could only refer to wet 
lands. The Second Class of lands again 
contained the same terms as in the First 
Class with the same ambiguity as in the 
first. It was submitted that the other 
classes of land are exclusive .of the ear- 
lier classes of land and therefore if there 
is ambiguity or vagueness in the First 
Class of land that ambiguity will run 
throughout in the classification of lands. 
If this classification of Jands is uncertain, 
vague and indefinite and this classifica- 
tion depends upon the executive or sta- 
tutory authority who is to determine 
which land comes within what category 
it would lead to capriciousness and con- 
sequent variation in -the classification 
depending upon the officer concerned. 
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Therefore, the Legislature ought to bave 
laid down definite guidelines to deter- 
mine the several ingredients comprised 
in .the classification. -In the absence of 
it. it is contended that the classification 
of lands is invalid 

10. Sri M. K. Nambiar — while 
stating that there is no definition of wet 
lands or garden lands in the Reforms 
Act invited our attention to S. 2 (B) of 
the Land Reforms Act. Section 2 (B) 
reads as hereunder:— 

“2 (B) Words and expressions used 
in this Act but not defined shall have 
the meaning assigned to them in (The 
Mysore: Land Reforms Act, 1964) 
and the Transfer of Property Act. 1882, 
as the case may be.” 


In the Mysore Land Revenue Act, 1964 . 
(hereinafter called the Revenue Act) wet 
land and garden land are included in an 
explanation in Section 2 (B) of the said 
Revenue Act which relates to ‘class of 
land’. ‘Class of land’ is defined as fol- 
lows:— - 

_ “2 (B) ‘Class of land’ means any of 
the following classes of land, namely, 
dry land, wet land, garden land or plan- 
tation land.” 


It was pointed out that at the time when 
the Land Reforms Act was passed, i. e., 
on 15-3-1962, the Revenue Act that was 
in force was the Mysore Land Revenue 
Code of 1888 (Mysore Act No. IV of 
1888). In that there was no definition of - 
the terms ‘wet land’ or ‘garden land’. 
It is subsequent to the passing of the 
Land Reforms Act that Revenue Act 
was passed and the provisions relating 
to the ‘meaning of these terms in the 
Revenue Act came to be substituted by 
Act 14 of 1965. -The above substitution 
was made without anticipating the pos- 
sibility of a contention that the defini- 
tion of the terms ‘wet land’ or ‘garden 
land’ as in the Revenue Act could have 
to be engrafted to those terms as used 
in the Land Reforms Act. The ` sub- 
mission of the petitioners’ counsel was 
that wet land and garden land are de- 
of the 
Revenue Act as follows:—~ 

“2 (8) (b) “wet land” means land in 
which wet crops can be grown by use 
of rain’ water or water obtained from 
any source of water which is not the 
property of the State Government;” 

“2 (8) (c) “garden land” means‘ land 
in which the garden crops other than 
plantation crops can be grown, and shall 
consist of dry land and wet garden land; 


and 


Gi) ‘dry garden land’ means ` land 
classified as such under any law repeal- 
ed by Section 202 or any law in force 
at any time before the commencement 
of this Act, or garden land in which wet 
garden crops cannot be grown except 
when irrigated by water obtained from 
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any source of water which is the ro- 
perty of the State Government; 

Gi) ‘wet garden land’ means land in 
which wet garden crops can be grown 
by use of rain water or water obtamed 
from any source of water which is not 
the property of the State Government.” 
If these definitions are engrafted -to 
Schedule I of the Land Reforms Act, ‘this 
classification would make no meaning. 
In the first place it is pointed out that 
the source of water far the wet land 
either should be rain water or water 
obtained from any source which is not 
the property of the State Government. 
Garden land consists of two categories. 
Referring to source of water it is the 
property of the State Government in res- 
pect of one class; and in another class 
the source of water is not the property 
of the State Governmert. It is sukmit- 
ted that the terms of “possession faci- 
lities for assured irrigation” in the First 
Class of lands in the Reforms Act im- 
plies that assured source of irrigatic is 
from Government source. Therefore, 
the definition in the Land Revenue Act 
would be inconsistent with what is re- 
ferred to as “the facilities for assured 
irrigation” in the Reforms Act. It was 
therefore submitted that meaning of 
words ‘wet land’ and ‘garden lanc’ in 
the First Class is vague, indefinite and 
ununderstandable. Once this is so, it was 
contended that the other sections de- 
pending upon the classification of ands 
would fail. It was pointed out that Sec- 
tion 2 (ec) indicates as to what exactly 
is the meaning of the term “land pcsses- 
sing facilities for assured irrigation.” 
Referring to these provisions, it was 
contended that the determination. of this 
factor depends upon the decision of the 
prescribed officer, who is to determine 
it in the manner prescribed. It is the 
case of the petitioners that this provision 
also is vague and indefinite as no defi- 
nite significance or meaning to these 
terms are given by the Legislature, nor 
any guidelines laid down for the deter- 
mination of this factor by the prescrib- 
ed officer. Therefore, it was contended 
that the determination of this question 
depends upon the particular authority 
before whom the question arises for 
. determination. There is every Fkeli- 
hood of determination varying from 
officer to officer and hence the provision 
is vague and liable to be struck down. 

In support of the contention that if 
the terms used in the enactment are 
vague and the Legislature has not laid 
down the criteria to be applied for the 
determination of the question the enact- 
ment containing such provision is Mable 
to be struck down, reliance was paced 
on the decisions of the Supreme Court 
reported in AIR 1954 SC 465, Harishan- 
kar Bagla v. State. of Madhya Pradesh 
and AIR 1960 SC 554, Hamdard LCawa- 
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khana v. Union of India. In AIR 1954 
SC 465 at p. 468, the relevant observa- 
tion is as follows:— 


EA -In other words, the Legisla- 
ture cannot delegate its function of lay- 
ing down legislative policy in resp2ct of 
a measure and its formulation as a rule 
of conduct. The Legislature must de- 
clare the policy of the law and the legal 
principles which are to control any given 
cases and must provide a standard to 
guide the officials or the body in power 
to execute the law. The essential legis- 
lative function consists in the determina- 
tion or choice of the legislative policy 
and of formally enacting that policy into 
a binding rule of conduct.” 

Simliarly, in the decision reported in 
ATR 1960 SC 554, it is observed that: 

Saecerseersee This means that the ləgisia- 
ture having laid down the broad rinci- 
ples of its policy in the legislaticn can 
then leave the details to be supplied by 
the a istrative authority. In other 
words by delegated legislation the dele- 
gate completes the legislation by supply- 
ing details within the | limits prescribed 
by the statute i 

The tests that follow. from tke two 
Supreme Court decisions cited above, it 
is contended, are not satisfied in this 
case. It was complained that in the 
words “possessing secured facilitizs for 
irrigation”, the Legislature has not laid 
down the criteria as to what exactly is 
meant by assured irrigation, how long 
it should be, in what quantity or by 
what method it ought to be. Under the 
Act, the land-holder is to retain only a 
particular quantum of land and surren- 
der the rest. There being no suñcient 
clarity in the aforesaid provisions relat- 
ing to the ceilings and they being un- 
certain, ambiguous and impracticable, 
the enactment is vitiated in that respect 
also. Bearing in mind that the Act is 
exproprietary in nature the legislature 
ought to have made classification of the 
lands definite and certain without leav- 
ing it for determination to any executive 
authority. Similar is the complaint with 
reference to the terms “channel area” 
in the Second Class of Schedule I-A in 
the Land Reforms Act. 


Our attention was also invited to 
the decision reported in (1969) 2 SCC 166 
= (AIR 1970 SC 1453), Harakchand 
Ratanchand Banthia v. Union of India. 
It appears to us that the provisions which 
received the attention of the Supreme 
Court in the said case were on the face 
of it conferring wide and vague power 
upon the Administrator and it was dif- 
ficult to limit their scope. The provi- 
sions struck down were unguided res- 
trictions on carrying on business. 
That decision does not seem to apply to 
the facts of the present case. Hcwever, 
it is necessary to further examine the 


aa a, iste 


132 Mys, ([Prs. 10-11] K. B. Rao v. 


validity of the contention advanced by 
the petitioners’ learned -counsel. 


11. The learned Advocate General 
in reply to this argument states that the 
definition of the word “standard acre” 
depends upon the nature of the land, its 
productivity and other factors. It is only 
on the basis of. these factors that the 
“standard acre” can be determined. Sche- 
dule I of the Land Reforms Act provides 
for the classification of lands. It is clear. 
enough to a reasonable person to know 
what is meant by the said provision, 
keeping in view the object of the enact- 
ment. In reply to the contention that 
the definition of the terms ‘wet land’ 
and ‘garden land’ as giveri in the Reve- 
nue Act is applicable to the terms. used 
in Schedule I of the Land org ar Act 
by virtue of the provisions of S. 2 (B) 
of the Land Reforms Act, the learned 
Advocate General submits that the defi- 
nition of the words ‘garden’ land’ and 
‘wet land’ in the Revenue Act.cannot be 
engrafted to those terms in..Schedule. I 
of the Land Reforms Act. While appre- 
ciating that. engrafting of the definition 

in the Revenue Act to the terms used 
in the classification of lands would lead 
to confusion, he points out that the defi- 


nition in the Revenue Act is always sub-. 


fect to the condition “unless the context 
otherwise requires.” Even in Section 2 


of the Land Reforms Act it iis mention- 


ed in the opening of Section 2 that the 
definitions given therein are applicable 
“unless the context otherwise requires”. 
It is pointed out by the petitioners’ coun- 
sel that the words “unless the context 
otherwise requires” in Section 2 of the 
Land Reforms Act applies only to the 
definitions contained in sub-clause (2) (A) 
and not to. (B) and (C); Section 2 (B) 
of the Land Reforms Act is unqualified 
and therefore the definition given in the 
Revenue Act must fully apply. _ First, 
the words and expressions -used 
Land Reforms Act but not defined in 
it, no doubt, have the meaning. as fin the 
Revenue Act, but we must bear in mind 
that the definitions in the Revenue Act 
sas per Section 2 of the Act, do not apply 
if the context otherwise requires. Read- 
ing the terms ‘wet land’ and ‘garden 
land’ in the classification of lands in 
Schedule I of the Land Reforms Act en- 
grafting the meaning of those -terms as 
defined in the Revenue Act would lead 
to an absurd result which would render 


the Schedule I of the Reforms Act mean- ` 


togless. We- cannot, therefore, adopt the 
definitions: given in the Revenue Act: to 
understand the meaning of the word 
‘wet land’ and ‘garden land’ in the Land 
Reforms Act. As argued by the Advo- 
cate General those terms ‘should be taken 
in the way in which they are under- 
stood in common parlance. ‘Wet land’ 
no doubt differs from ‘garden land’. But 
both wet land and _farden land must 
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have the facilities for ‘Irrigation. The 
term ‘assured irrigation?-is not so vague, 
indefinite or uncertain as contended by 
the petitioners’ counsel. It is prescribed in 
R.4 ofthe Rulesasto who is to determine 
the areas where land possessing facili- 
ties. for assured’ irrigation lie and the 
manner in -which they may determine 
such areas. -The question relating to the 
validity - of this Rule came up for deter- 
mination in a decision of this Court re- 
ported in 1969 (2) Mys LJ 116, Susheela 
v. State. of Mysore. This Court has -taken 
the view that “Rule 4 is not invalid; it 
is neither. in excess of the rule making 
power nor does it vest arbitrary power 
in the Assistant Commissioner.” Further 


‘it is observed that “The Act itself gives 


cient indication as to what is meant 
by land possessing’ facilities for assured 
irrigation.” “Reference was made to Sec- 
tion 2 (C) of the Land Reforms Act. 
Schedule I of the Land Reforms Act 
was also referred to. and it is observed 
that Schedule I, Part A wherein classi- 
fication of lands is given, also throws 
light on what is meant by “facilities for 
assured: irrigation.’ There is much force 
in the contention of the-learned Advo- 


cate General that the determination 
of the existence of facilities for 


assured irrigation depends upon several 
factors varying from place to place. It 
depends upon the source of irrigation, 
capacity of the said source, quality of 
the soil, etc. We may mention that there 
are so many factors that they cannot be 
embodied in a Legislative -Enactment. It 
must. necessarily be left for determina- 
tion by the local-authorities. It is’ perti- 
nent to refer to. the observation made 
in the case reported in AIR 1960 SC 554, 
to which a reference has already been 
made. The relevant observation reads as 
hereunder:-— 


“The Legislature ‘cannot delegate its 
power to make a-law, but it can make 


_a law to delegate a power to determine 


some fact or state of things- upon which 
the law es or intends to make its 
own action depend. There are many 
things upon which wise and useful legis- 
lation must depend which cannot be 
known to the law making power, and 
must therefore be the subject of enquiry _ 
and determination outside the hall Ea 
legislature. In Locke’s Appeal 72-p. 491 


‘Field and Co. v. Clark, (1892) 143 US 


649. But. the discretion should not be 
so wide that it is impossible to discern 
its limits. . There must instead be defi- 
nite boundaries within which the powers 
of the administrative authority are exer- 
cisable. Delegation should not be so in- 
definite as to amount to an abdication of 
the legislative function. Schwarts Ame- 
rican Administrative Law, page 21. In 
an Australian case ‘relied upon -by the 
learned Solicitor General the prohibition 
by proclamation of goods under Sec. 52 


1971 


of the Customs Act, 1991 was held ‘to 
be rop poon legislation: Baxter v, 

Way, (1909)-8 
638. According to that case the legila- 
ture has to project its mind into the 
future and provide. as far as possible for 
all contingencies likely to arise in the 
application of the law. but as it is not 
possible to provide for all contingencies 
especially for all cases, the legislature 
resorts to conditional legislation. leaving 
it to some specified 
mine in what circumstances the law 
should become operative or to what its 
operation should be extended or the 


-particular class of persons or goods to ~ 


which it should be applied; Baxter’s case, 
(1909) 8 CLR 626 at pp. 637 and 638” 
Now, in this case, what has been čele- 


gated to the prescribed authority is to. 


make enquiries on the basis of which 
the availability of facilities for assured 
irrigation can be determined. This de- 
pends upon numerous factors. Rule 4 (2) 
of the Land Reforms Rules is as follews: 


“4. (2) The Assistant Commissioner 
shall prepare a provisional list of acres 
where land’ possessing facilities for as- 
sured irrigation lie; and shall cause such 
list along with a notice, to be published 
by affixture on the notice board of his 
office, and on the notice boards of the 
Taluk Offices concerned, and by affix- 
ture of the relevant extract thereo= in 
- the village chavađis concerned.” - 


-Further Section 2 (C) prescribes thaf 
the- determination by the Assistant Com- 
missioner under Rule 4 is always sub- 
ject to revision by the State Govern- 
ment either suo motu or otherwise and 
it is to be final. Thus it appears ta us 
_ |that there is sufficient safeguard against 
capricious or arbitrary action on the part 
of the executive or statutory authority 
who is required to determine the availa- 
bility of facilities for assured irrigacion. 
It must also be noticed that the provi- 
sions for assured irrigation need not 
necessarily be from Government source; 
it can either be by private source or 
Government source. It cannot be urder- 
stood that what is assured. irrigation is 
only from the Government source. In 
view of the decision reported in (1969) 
2 Mys LJ 116 and the several reasons 
that we have set out above we cannot 


accept the contention that there is any 
vagueness in understanding. the terms 
‘wet land’ or ‘garden land’ or in the 


terms ‘facilities: for. assured irrigation’, 
and therefore, the complaint.of the peti- 
tioners™ counsel loses its. force. 


12. We may further refer to the 
decision of the Supreme Court repcrted 
in AIR 1961 SC 4, Vasanlal Maganbhai 
Sanjanwala v. State of Bombay mow 
Maharashtra), - wherein the Supreme 


Court observes that “it is now well 2sta-- 


blished that the power. of delegaticn is 
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a constituent element of the legislative 
power as a whole, and in modern times 
when. the legislatures enact laws to meet 


the challenge of the complex socid-eco- 


nomic problems, they often find it con- 
venient and necessary to delegate sub- 


-Sidiary and-ancillary powers to dzlega- 


tes of their choice for carrying ott the 
policy laid down by their Acts........ The 
extent to which such delegation is per- 
missible is also now well-settled’ The 
legislature cannot delegate its essential 
legislative function in any case. H may 
lay down the legislative policy and prin- 
ciple, and must afford guidance for 
carrying out the said policy before it 
delegates its subsidiary powers in that 
behalf In dealing with the chal- 


teceesecsees, 


_ lenge‘ to the -vires of any statute cn the 


ground. of excessive delegation it is, 
therefore, necessary to enquire whether 
the impugned delegation involves the 
delegation of an essential legislative 
function or power and whether the Legi- - 
slature has enunciated its policy and 
principle and given guidanc2 to the dele- 
gate or not. As the decision in Eagla’s 
case, 1955 SCR 380°= (AIR 1954 SC 465), 
shows, in applying this test this court 
has taken into account the statements in 
the preamble to the Act, and if th= said 
statements afford a satisfactory basis for 
holding ‘that the legislative police and 
principle has been enunciated with suf- 
ficient. accuracy and clarity the pre- 
amble’ itself has been held to satisfy 
the requirements of the relevant tests. 
In every case it would be necessary to 
consider the relevant provisions ‘cf the 
Act in relation to the delegation made 
and the question as to whether the dele- 
gation is intra vires or not will have to 
be decided by the application of the 
relevant tests.” The class of land which 
would satisfy the test or requirements 
prescribed in the classification can be 
ascertained from time to time only after 
enquiry and investigation. All the fac- 
tors.- which govern. the determination 
of the- classification ‘cannot obviously be 
specified in the statute.- This requires 
the knowledge’ of local conditions, call- 
ing for investigation and enquiry and the 
decision of the executive authority 

ould be arrived at as provided under 
Rule 4 of the Rules. 


13. Our attention was also invit- 
ed to a decision of this Court reported 
in 1964 Mys LJ Supp 205 at paga 210 
(Modern Hindu Hotel v. State of Mysore.) 
The relevant observations are zo the 


following- effect :— 


“It is by the ‘application of these 
principles that we must examine the 
challenge made to the validity of Sec- 
tion 32 (1) of the Act. Now what this 
section authorises is the determination 
of fair tariffs for lodging, boardirg and 
other services. Sub-section (1) of that 
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section makes it clear that that determi- 
nation cannot be a whimsical or caprici- 
ous determination but should be a fair 
determination. The further requirement 
is. that that determination should be 
made on a consideration of all- relevant 


circumstances although what those cir-. 


cumstances are, is not set. out by the 
Legislature. What it next says is that. 
the determination should be a just 
determination. It is thus clear that the 
policy of the Legislature when it enact- 
ed Section 32 was to substitute for the 


existing tariffs, fair tariffs which are in . 


the opinion of the competent authority 
just tariffs as revealed from the imvesti- 
gation. made by it into all the relevant 
‘circumstances’ which have to be taken 
into consideration for that purpose.” 


These observations support the view that 


we have expressed earlier. In -another 
part of the said decision, it is observed 
as follows:— >- 

“But what is however clear is that 
no one can lay down any rigid or in- 
flexible rule of universal. application 
which will settle all cases arising before 
the competent authority. That this is so 


is in my opinion; what can. be urged. in - 


defence of the impugned legislation. If 
a Court deciding a case is not able to 
and cannot make an eehauctive deter- 
mination of the relevant factors which 
should be taken into consideration for 
the determination of the fair rates by 
the competent authority, to expect such 
ella by the Legislature in the 
law . made by it, would be to aE for 
what. is “impossible.” 


The ratio of this decision is that 
“St is not always necessary when power 
is delegated fo an executive agency to 
make a determination . for the ~ -imple- 
mentation of the policy incorporated in 
the law made. by the Legislature, that 


the legislature itself should ‘enumerate. 


exhaustively and fully the criteria on 
the basis. of which that determination 
has to be made. . So long ‘as the relevant 
factors to be taken into consideration for 
the purpose of making that determina- 
tion are well known or are fairly clear 
er are implicit in the law made by the 
‘Legislature, ff is not necessary for the 
Legislature to make any enumeration .of 
all those standards which in a given 
case may be quite impossible and im- 
practicable.” ‘This decision has been 
followed in AIR 1968 Mys 61, Gyan’ Pra- 
kash Gupta v. State of Mysore. : it is 
observed as follows:— 


“It is after a consideration: of the 
relevant materials emerging from the 
enquiry, that the: competent authority 
determines the fair rates. - There are 
provisions in the Act and in the Rules 
which ensure that the order of the com- 
petent authority should be in writing and 
that the reasons in support of that order 
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‘forms. Act is liable to be struck down 


$ 


A.I. B- 
should also have been briefly stated. An 
appeal is also provided against the order 
of the competent authority” -> 

In this case,.as we have already noted, 
the determination of the Assistant .Com- 
missioner is always subject.to revision 
by the State Government either suo 
motu or otherwise. Therefore, there are 







on the ground of excessive 


_ has no force. 


14. Sri M. K. Nambiar does not 
contest the validity of the enactment 
of the Land Reforms Act either on the 
ground of ifs being opposed to funda- 
mental rights nor does- he contend that 


--the legislation is bad on the ground of 


incompetence of the legislature. In view 
of the decision of the Supreme Court 
reported in ATR 1967 SC 1643; L. C. Golak 
Nath w. State of Punjab, the constitu- . 
tionality of the enactment cannot he 
questioned on the. ground that its pro- 
visions offend Articles 14, 19 and 31. It 
may also be mentioned that in the 
Supreme Court the validity of the Land 
Reforms Act was disputed on other 
grounds also apart from the question 
that it is opposed to Chapter II of the 
Constitution of dia. The Supreme 
Court stated that “We-have noticed the 


- other arguments of Mr. Nambiar, which 


are peculiar to wrif petition No. 202 or 
205 of 1966 as those questions do not 
arise for decision, in the. view we are 
taking on the common questions.” There- 
fore, it is open for the petitioners to 
question the validity of the enactment 
of the Land Reforms Act on grounds 
other than those dealt with in the above 
Supreme Court decision. 

15. The next contention ‘of Sri 
M. K. Nambiar was that the petitioners 
are entitled to the exemption provided 
under Section 107 ‘of the Mysore Land 
Reforms Act, Section 107 of the Land 
Reforms. Act reads as follows:— ` 

“107. Act not to apply. to (certain 
lands).....-- kase Subject to the provisions 
of Section 110, nothing in the provisions 
of this Act except Section 8- shall apply 
to lanés belonging to or held on: lease 
from the -Government or lands belong- 
ing to or held on lease from religious or 
charitable institutions. managed by or 
under the control of the State Govern- 
ment, or lands belonging to or held on 
lease from, a public trust or :a society 
for public educational purpose created 





‘or formed before the 18th November, 


1961 and in existence on the date of 


1971 


commencement of the Mysore Land Re 
forms (Amendment Act, 1965).” (Under- 


is ours). In the first five peti- 
tions, the petitioners are ryotwari 
pattedars and their contention is 


that they hold lands on lease under 
the Government. Great reliance was 
placed on the enunciation of law 
in this regard in AIR 1962 SC 723 
{Karimbil Kunhikoman v. State of 
Kerala.) In paragraph 13 of the said 
decision, while dealing with the status 
of ryotwari pattedars governed by the 
Board’s Standing Orders of Madras State, 
there being no Act of the Legisleture 
with respect to them, the Supreme Court 
observed as follows:— 

avesseese The holders of  ryotwari 
pattas used to hold lands on lease =rom 
Government. The basic idea of ryot- 
wari settlement is that every bit of land 
is assessed to a certain revenue anc as- 
signed a survey number for a period of 
years which is usually thirty and such 


‘occupant of such land holds it subject. 


to his paying the land revenue fixed on 


that land. . But it is open to the occupant 


to relinquish his land or to take new 
land which has been  relinquishec by 
some other occupant or become other- 
wise available on payment of assessment 
(see Land Systems of British India by 
Baden-Powell, VoL IN Chap. IV S. H, 
p. 128). Though theoretically, according 
to some authorities, the occupant of 
ryotwari land held it under an arnual 
lease (see Mecleane, Vol. I Revenue 
Settlement, p. 104) it appears thet in 
fact the Collector had no power to ter- 
minate the tenant’s holding for any cause 
whatever except failure to pay the re- 
venue or the ryot’s own relinquishment 
or abandonment. The ryot is generally 
called a tenant of Government but he is 
not a tenant from year to year and can- 
not be ousted as Jong as he pays the 
land revenue assessed. He had alsc the 
right to sell or mortagage or gift the 
land or lease it and the transferee be- 
comes liable in his place for the revenue. 
Further, the lessee of a ryotwari patte- 
dar has no rights except those confer- 
red under the lease and is generaily a 
sub-tenant at will liable to ejectment at 
the end of each year. In the Manual of 
Administration as quoted by Baden- 
Powell, in Vol. II of Land Systems of 
British India at page 129 the ryo-wari 
tenure is. summarised as that 
“of a tenant of the State enjoying 
a tenant-right which can be inherited, 
sold or burdened for debt in precisely 
the same manner as a proprietary right, 
subject always to payment of the reve- 
nue due to the State.” 


Though therefore the ryotwari patte- 
dar is virtually like a proprietor and has 
many of the advantages of such a pro 
prietor, he could still relinquish or aban- 


don his land in favour of the Govern- 
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ment. . It is because of this position that 
the ryotwari pattedar was never consi- 
dered a proprietor of the lend under his 
patta, though he had many of the edvan- 
tages of a proprietor. Considering, how- 
ever, that the Act of 1908 was in force 
all over the State of Madras but d-d not 
apply to lands held on ryotwari settle- 
ment and contained a definiticn cf the 
word “estate” which was also applicable 
throughout the State of Madras except 
the areas indicated above, it is clear 
that in the existing law relating to land- 
tenures the word “estate” did not in- 
clude the lands of ryotwari pattedars, 
however valuable might be their rights 
in lands as they eventually came to be 
recognised.” 
It was further pointed out that while 
amending Section 7 of the Mysore 
Tenants (Temporary Protection from 
Eviction) Act, 1961 (Mysore Act 37 of 
1961) by Mysore Act 15 of 1964, explana- 
tion was added in the following tezms:— 
- “Explanation:— For purposes of 
clause (a) land in the possession of any 
person as— 

(i) ryotwari pattadar in the Madras 
Area and Bellary District; 

Gi) pattadar or shikmidar <n the 
Hyderabad Area; 

(iii) occupant in the Bombay Area 
and the Mysore Area, except Bellary 


District 
of land-holder im the 


or 
(iv) holder 
Coorg District. 
shall not be deemed to be land belong- 
ing to or held on lease from the Govern- 
ment. 
Section 7 of Act 37 .of 1961 provided 
that the Act shall not apply to lards be- 
longing to or held on lease from the 
Government. Protection was extended 
by Act 15 of 1964. It was submitied by 
the petitioners’ counsel that as the ex- 
planation above mentioned provides that 
the land in the possession of ryotwari 
pattadar in Madras was nat to be deem- 
ed to be land as belonging to or held on 
lease from Government, it should be in- 
ferred from the deeming’ provisions that 
in actuality the land was held by the 
ryotwari pattadars as lessees from Gov- 
ernment. Ordinarily when the deeming 
provision is made in-a statute, the rea- 
lity would be otherwise than whet it is 
deemed to be. But, the context in which 
the provision occurs is to secure the pro- 
tection that is available to an ordinary 
lessee to the ryotwari pattadar in the 
Madras area. It was merely an expla- 
natory provision and cannot be used for 
the purpose suggested by the peti-ioners’ 
counsel. Our attention was also invited 
to the decision of the Kerala High Court 
reported in AIR 1963 Ker 101 (FB), S. 
Sabhayogam v. State of Kerala, wherein 
it is observed as follows:—~ 

DOTE Quite naturally, the _earned 
‘ies referred us to the incidents of 
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Ryotwari tenure as noted by their Lord- 
ships of the Supreme Court-in (1962) 1 
Ker LR 67 =(AIR 1962 SC 723). Mr. 
Justice Wanchoo, speaking for the Court 
in that decision, has adverted to the fact 
that holders of Ryotwari Pattas hold 
lands on lease - from Government. and 
the basic idea of Ryotwari. ‘settlement ‘is 
that every bit of land is assessed to a 
certain revenue and assigned a survey 
number for a period of years, which is 
usually 30, and each occupant holds it 
subject to his paying the land revenue 
fixed on that land. The learned Judge 
has also, after referring to the land 
system of British India by Baden Powell 
Nanelan’s Revenue Settlement and the 
Manual of Administration, ultimate- 
ly observed that the- Ryotwari Pattadar 
is virtually like a proprietor and "has 
many of the advantages of such a-pro- 
prietor, but nevertheless he could still 
relinquish or abandon his land in favour 
of the Government. The learned Judge 
has also observed that in view. of the 
fact that a Ryotwari Pattadar can still 
relinquish or abandon his land he - is 
never considered a proprietor of the 
land under his Patta though he has many 
of the advantages of a proprietor.” 


The Kerala High Court have adopted 
the view of the Supreme Court in AIR 
1962 SC 723. It was next pointed out that 
the Act.15 of 1964 came into force on 
24-3-1964, while the amendment to Sec- 
tion 107 of the Land Reforms Act, viz., 
Act 4 of 1964 came into force on 2-10- 
1965. The Legislature was aware that the 
land in the possession of ryotwari patta- 
dar of Madras area was not to be deem- 


ed as land belonging to or held on lease - 


from Government. Same terms are us- 
ed in Section 107-of the Land Reforms 
Act, and therefore relationship between 
ryotwari pattadar and the Government 
fs in actuality as one between lessee and 
landlord, and therefore, it was contend- 
ed that a ryotwari pattadar is entitled to 
protection under Section 107 of the Land 
Reforms Act. “This must be considered 
to be the view of the Legislature. 


16. With reference to this con- 

fention also the learned Advocate Gene- 
ral raised a preliminary objection that 
the relief sought is premature and the 
petitioners have not a present grievance. 
For the reasons that. we have already 
mentioned with regard to the prelimi- 
nary objection dealt. with earlier, we do 
not think that there is any force in this 
preliminary objection. 
- M With reference to principles 
bearing on the construction of statutes, 
the learned Advocate General : invites 
our attention to a passage at paga 45 
of Maxwell on Interpretation of Sta- 
tutes. It is as follows:— 


“If the choice is between two inter- 


pretations, the narrower of which would 
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` the other provisions of the 


ALR. 


fail to achieve the manifest purpose of 
the legislation, we should avoid a_con- 
struction which would reduce the legis- 
lation to futility and should rather ac- 
cept the bolder construction based an 
the view: that Parliament would legis- 
late only for the purpose of bringing 
about an effective result. Where alter- 
native constructions are equally open, 
that alternative is to be chosen which 
will be consistent with . the . smooth 
working of the system which the sta- 
tute purports to be regulating; and that 
alternative is to be rejected which will 
introduce uncertainty, friction or confu- 
sion into the working of the system”. 


At page 47 of the same book it is 
observed that “that the good expositar 
of an ` Act of Parliament should: make 
construction of all the parts together, 
and not of one part only by itself”. 
Every clause of a statute is to “be con- 
strued with reference to the context and 
other clauses of the Act, so as far as 
possible, to make a consistent enact- 
ment of the whole - statute............ Sta- 
tutory language is not read in isolation, 
but in: its context. In this section; we 
consider the extent. to which external 
circumstances may be taken into ac- 
count in construing an Act of Parlia- 
ment; in the following section, the 
effect of other legislative provisions 
(whether ‘contained in the same enact- 
ment as that which contains the words 
to be interpreted, or in the other enact- 
ments) on construction will be consider- 
ed.” On the basis of these principles, 
the learned Advocate General submitted 
that the meaning of the word ‘lease’ 
under Section 107 should not be under- 


“stood in the way in which the petitioners 


want. it to be understood, but that it is 
used in the sense in which the term is 
used in the T. P. Act. He submits that 
otherwise it would be a nullification of 
Land Re- 
forms Act. He invites our attention to 
the definition of the term ‘tenant’ under 
Section 2 (34) of the Land Reforms Act. 
The learned Advocate General proceeds 
on the basis that a lease implies the 
existence of a tenant and a landlord. 
Tenant in the Land Reforms Act is de- 
fined as hereunder: 

“2 (34) “tenant” means an agricul- 
turist who holds land on lease from a 
landlord and includes,— 

(i) a person who is demeed to be a 
tenant under Section 4 

(i) a person who was _ protected 
from eviction from any land by the 
Mysore Tenants (Temporary Protection 
from Eviction) Act, 1961; 

(iii) a person who 
tenant; and 

(iv) a person who is a 

ant. i 

- Explanation.— A person who takes 
up a contract to cut grass, or to gather 


is a permanent 


protected 
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the fruits or other produce of any land, 
shall not on that account only be desm- 
ed to be tenant.’ 


The přoposition. underlying the mean- 
ing of the word ‘tenant’ in this en- 
actment is that he must be an “agricul- 
turist”. The term “agriculturist” is also 
defined in item (3) of Section 2 a a 
person who cultivates land person- 
ally. The term “to cultivate person- 
ally” is also defined in item (11) of Sec- 
tion 2 of the Land Reforms Act. If 
means to cultivate land on one’s 3wn 
account— (i) by one’s own labour, or 
(ii) by the labour of any member of 
one’s family, or (iii) by hired labourers 
or by servants on wages payable in 2ash 
or kind, but not in crop-share, under 
the personal supervision. of oneself or 
by member of one’s family. The eti- 
tioners do not come within the defini- 
tion of the word ‘tenant’. These defini- 
tions are inconsistent with the ierm 
‘lease’ if it should be understood as ap- 
plicable to the petitioners who are ryot- 
wart pattadars not in possession of the 
Jand. Section 3 (2) of the Land Reforms 
Act, provides that the provisions of 
Chapter 5 of the Transfer of Property 
Act 1882, shall in so far as they are not 
inconsistent with the provisions of this 
Act, apply to the tenancies and leases 
of lands to which this Act applies. The 
learned Advocate General submits that 
what is contemplated in Section 1(7 is 
a lease to which the provisions of Sec- 
tion 3 (2) “apply. Again the word ‘and- 
lord’ which is defined in item 20 of Sec- 
tion 2 means a person who has leased 
land to a tenant and includes a person 
entitled to receive rent from a tenant. 
Applying this definition, the petitioners 
are landlords and not tenants. Examin- 
ing the provisions of Sections 5, 8, 2 (28) 
and 107, it is seen that Section 8 ’arplies 
to the petitioners. If Section 8 applics to 
the petitioners, the meaning of the word 
‘rent’ becomes relevant. It is defined in 
item (28) of Section 2. It means consi- 
deration in money or kind paid or pay- 
able by a tenant. We have again to see 
meaning of the word ‘tenant’ which does 
not apply to the petitioners. in these 
petitions. Therefore, to avoid inconsis- 
tency between one provision and an- 
other, the contention of the learned 
Advocate General that the term “ease 
in Section 107 should be understocd as 
defined in the T. P. Act gains force. Our 
attention was invited to the provisions of 
Section 10 (b) of the Land Reforms Act, 
which prescribes that the landlord shall 

be responsible for the payment of the 
- land revenue, water-rate, and all’ other 
taxes, cesses or fees payable to the Gov- 
ernment in respect of the Tf as 
contended by the petitioners, they are 
tenants, then this provision becomes 
meaningless, as it is impossible tha: the 
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Government, which according to them is 
the landlord would become responsible 
for the payment of land revenue, water- 
rate, ete. Similarly, Sections 13 and 20 
become impracticable. Similarly, Sac. 45 
to which our attention: was drawn 
and which provides: for the rezistra- 
tion of tenants as occupants of lards on 
certain conditions would become unen- 
forceable, and therefore, futile and atiose. 
The word ‘occupant’ is not defined in 
the Land Reforms Act but it is defined 
in the Revenue Act. Occupants as per 
Clause (20) of Section 2 of the Revenue 
Act means the holder in actual posses- 
sion of unalienated land other then the 
tenant; provided that where the holder 
in actual possession is a tenant, the land- 
lord or superior landlord, as the case 
may be, shall be deemed to be the oc- 
cupant.. The explanation is that ryot- 
wari pattadar in the Madras Aree shall 
be deemed to be an occupant of such 
Jand for purposes of “this” Act. So that 
according to these definitions ryptwari 
pattadars, as the petitioners in these 
petitions, would be occupants of such 
land for the purpose of the Revente Act. 
Similar would be the position with re- 
gard to Reforms Act. Therefore, if the 
relationship between the State and the 
petitioners is that of occupant and State, 
such relationship is governed ty the 
relevant provisions of the Land Raforms 
Act. If this is the legal position, then 
whatever might have been the stetus of 
the Ryotwari Pattadar prior to tae en- 
actment of the Revenue Act, 1964, which 
consolidates and amends: the law relat- 
fing to land and land revenue in the State 
of Mysore, the status of the ryotwari 
pattadar in the Madras area with refer- 
ence to the Government should te that 
of an occupant. It must also be noted 
that the -word ‘occupant’ excludes a 
tenant. The term ‘tenant’ is also defin- 
ed in item (34) of the Revenue Act. It 
is slightly different from the definition 
of the word ‘tenant’ in the Land Reforms 


‘Act. In either case it is reasoncble to 
understand the relationship batween 


ryotwari pattadar and the Government 
as one of occupant and the State rather 
than a lessee and a landlord. Under Sec- 
tion 85- of the Land Reforms Acz, it is 
provided that Assistant Commissioner 
may lease out the whole or part of un- 
cultivated land to a suitakle lesse2. 

. The use of the word ‘lessee’ under 
Section 85 provides the clue for under- 
‘lease’ under Sec- 
tion 107 also. It should be understood 
in the same way. The learned Advocate- 
General invited our attention to the defi- 
nition of the word “intermediary” used 
in the Land Reforms Act under Sec- 
tion 2 (16) of the Land Reforms Act. 
“Intermediary” means any person who 
not being a land-owner has an interest 
in the land and is entitled by reason 
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of such interest, to possession thereof, 
but has lawfully transferred’ such pos- 
session to other. This definition applies 
to the petitioners in these petitions. Read- 

ing this definition with the definition of 
the word landlord intermediary is a land- 
lord. It was pointed out tbat in the defi- 
nition of the word ‘landlord’ in item (2) 
of Section 2 of the Land Reforms Act, 
the ryotwari pattadar is not mentioned 
but the inclusion of the term “an inter- 
mediary” in it is merely illustrative and 
therefore it cannot be said that the peti- 
tioners are lessees though they may be 
intermediaries. The learned Advocate 
General referred to another result that 
flows from the contention of the peti- 
tioners. The tenant of a ryotwari patta- 
dar in Madras area is denied the benefit 
‘of the Act, while the tenant of a ryot- 
wari pattadar in other parts of the State 
has the benefit of the Act.. This certainly 
could not be the intention of the Legis- 
lature, ‘the object of. which is to enact 


a uniform law in the State of.Mysore | 


Telating to agrarian relationship. Further 
our attention was invited to Section 80 
of the Revenue Act, which alone accord- 
ing to the learned . Advocate General, 
governs the relationship between the 
petitioners and the State in relation to 
the holding of the lands. Section 80 of 
- the Revenue Act prescribes that all land, 
whether applied to ‘agricultural or other 
purposes and wherever situate is liable 
to the payment of land revenue- to the 
State Government according to the pro- 
visions of the Act,: except such as- may 


be wholly exempted under the provi- | 


sions of any special contract with the 
Government or any provisions -of this 
Act or any other law for the time. being 
in force. 
that the obligation to pay land revente 
which is what the ryotwari pattadar does 


to the Government is a statutory obliga- ` 
tion: imposed by the Revenue Act and: 


it does not bear. the character óf a con- 
tractual liability. Similarly, Section 84 


of the Revenue Act prvoides that the 


assessment is fixed by the State. It is 
unilateral. If the relationship of the 
ryotwari pattadar and the Government 
was that of landlord and lessee, then the 
variation in the payment of rent could 
not have been . Section 157 of 
the same Act relates to primary liability 
for payment of land revenue. Section 158 
prescribes a precedence in respect of the 
claim of the State Government in res- 
pect of land revenue. 
are inconsistent with the status that the 
petitioners -claim for themselves as. les- 
sees of Government. 

The learned Advocate General sub- 
mitted that in view of Section 202 (4) of 
the Revenue Act even if the relationship 
of the petitioners and the State was as 
alleged. by the petitioners, that relation- 
ship has come to an end by the afore- 
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Therefore, it was submitted. 


These provisions. 
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said overriding provisions of the Reve- 
nue Act. -At present, as submitted by 
the learned Advocate General, it is the 
Land Revenue Act which regulates the 
relation of the petitioners and the Gov- 
ernment. The question whether he is 
an occupant or a lessee, is to be deter- 
mined by reading the several relevant 
provisions of the allied enactments, viz., 
the Land Reforms Act and the- Land 
Revenue Act as a whole. It appears to 
us that the meaning that should be at- 
tached to the term ‘lease’ should be as 
understood in the T. P. Act. We may 
in this connection refer to the decision 
of the Supreme Court reported in AIR 
1957 SC 628 (R. M. D- Chamarbaugwala 
v- Union of India) bearing on the ques- 
tion of interpretation of statute. This is 
what the Supreme Court observed: 


“Now when a question arises as to 
the interpretation to be put on an enact- 
ment, what the Court has to do is to 
ascertain “the intent of them that make 
it”, and ‘that must of course be gathered 
from the words actually used in the sta- 
tute. That, however, does not mean that 
the decision should rest ona literal inter- 
pretation of the words used in disregard ` 
of all other materials. “The literal con- 
struction then”, says Maxwell on Inter- 
pretation of Statutes, 10th Edn., p. 19, 
“has, in general, but prima facie prefer- 
ence.” To arrive at the real meaning, it 
is always necessary to get an exact con- 
ception of the aim, scope and object of 
the whole Act; to consider, according to 
Lord Coke: (i) What was the law before 
the Act was passed; (2) What was the 
mischief’ or defect for which the law 
had not provided; (3) What remedy Par- 
liament has-appointed; and (4) The rea- 
son of the remedy”. The reference here 
is to Heydon’s case, (1854) 3 Co Rep Ta 
= 76 ER 637 (A-1). These are principles 
well. settled; and were applied by this 
Court in Bengal Immunity Co. Ltd. v. 
State of Bihar, 1955-2 SCR 603 at p. 635 
= (AIR 1955 SC 666 at pp. 674-675). To 
decide the true scope of the present Act, 
therefore we must have regard to` 
such factors as can legitimately be taken . 
into account in ascertaining the intention 
of the legislature, such as the history of 
the legislation and the purposes thereof, 
the mischief which it intended to sup- 
press and the other provisions of the 
statute, and construe the language of 
Section 2 (d) in ie cent of the indica- 
tion furnished by them.’ 


Bearing these principles in mind and 
the fact that the enactment. in question 
is a beneficent piece of legislation ` in- 
tended to bring about agrarian reforms, 
the contention of the petitioners relating 
to. ambiguity or vagueness or indeter- 

minateness of the provisions of the Land 
Reforms Act referred to in the earlier 
part of this order, resulting in excessive 
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delegation, and the claim for exemption 
under Section 107 of the Land Refcrms 
Act cannot be accepted and it appears to 
us that the view propounded by the 
learned Advocate General is the one 
that has to be accepted. 


18. The above discussion answers 
the contentions raised by the petitioner 
in W. P. 1083 also relating to the provi- 
sions of Article 372 of the Constitucion. 
Article 372 permits the making of adap- 
tation and modification of law by way 
of repeal or amendment as may be neces- 
sary and expedient. In this case. the 
provisions of the Revenue Act read with 
the Land Reforms Act make modifica- 
tions in the law which existed on the 
date of the Constitution, according tc the 
contention of the petitioners with r2fer- 
ence to the ryotwari pattadars of Medras 
area. Hence at present the status of the 
petitioners is to be determined: with re- 
ference to the Revenue Act and the 
Land Reforms Act 


19. In W. Ps. Nos. 1118 and 3945 
of 1968, the petitioners claim t> be 
tenants of temples which are under the 
control of the State. It appears to us 
that this contention involves a question 
of fact whether the temples are under 
the control of the Government. It is not 
the case of the petitioners that their 
claims are disputed by the Government 
in any proceeding and therefore ther are 
aggrieved. If they are holding “ands 
under Religious and Charitable Institu- 
tions which are under the control oz the 
Government, it is open to them to «laim 
exemption from the provisions of the 
Land Reforms Act when the occasion 
arises. It is unnecessary for us to go to 
these debatable questions in these peti- 
tions. It is open to the petitionecs to 

ake out their case before the apro- 
priate authority. 


20. Another contention was raised 
by the petitioner in W. P. 1083 of 1968 
stating that he is a member of the joint 
family and he has a right in the joint 
family properties i. e. to claim a share; 
his rights are e SE a affected by the 
provisions of the Land Reforms Act, 
particularly Section 14. It appears to 
us that this. contention fis not sound, in- 
asmuch as, the Act provides a defini- 
tion of the term ‘joint family’ and 
also provides for c g in respect 
of such joint families. Further this 
again is a question which ‘relates to 
violation of fundamental’ rights, i. e., 
right to hold property. This contention 
cannot be raised now -in view oi the 


” Supreme Court decision reported in AIR 


1967 SC 1643. 


21. The petitioner in W. P No. 
1083 of 1967 submitted that in view of the 
fact that the State has not filed any 
counter-affidavit denying that the peti- 
fioners are tenants of temples -umder 
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the control of Government, the Courf 
must proceed on the footing that lands 
belonging to the temples are under the 
control and management of the Govern- 
ment. Because of: this went of denial, 
we cannot assume the aforesaid aver- 
ment in favour of the petitioners ir view 
of the fact that as mentioned already 
the contention is premature and do2s not 
require to be met with at present. Hence 
we cannot accept this contention also. 

22. For the reasons stated above, 
we dismiss these writ petitions. Eut, in 
the circumstances, we direct each party 
to bear his own costs. 


Petitions disrnissed. 
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Mahadev Malhar Lad, Appellant v. 
Eeaemectonul Hatelsaheb Shaik, Respon- 

ent. 

Second Appeal No. 331 of 1966, D/- 
29-9-1970 against judgment and decree 
of Dist. J., Belgaum, D/- 11-4-1966. 

(A) Mysore Civil Courts Act (21 of 
1964) (as amended in 1965), S. 29 €) (ee) 
— Joint Civil Judge Junior Division ap- 
pointed to assist court of Civil Judge 
Senior Division — Decree passed by 
Joint Civil Judge, Junior Division — 
Appeal lies to District Judge — Appeal 
cannot be heard by Civil Judge, Senior 
Division. 1970-2 Mys LJ 595, Rel. on; S. 
A. No. 187 of 1966 (Mys), Dissent. 


(Para 3) 
(B) Limitation Act (1963), Arts. 64 
and 65 — Adverse possession — Open 


site belonging to plaintiff — Defendant 
putting up bamboo and Kalli fenre and 
constructing urinal on open site — Held 
that these acts were of such temporary 
nature that they could not be construed 
as creating a title in defendant by ad- 
verse possession. AIR 1939 Pat 399 and 
(1892) ILR 16 Bom 338, Rel. on. 
(Para 4) 
Cases Referred: Chronological Paras 
(1966) R. S. A. No. 299 of 19656 = 
1970-2 Mys LJ 595, Datiu Yesh- 
be Parulekar v. Indirabai 
(1966) S. A. No. 187 of 1966 (Mys) 
(1939) AIR 1939 Pat 399° (V 26) = 
20 Pat LT 415, Kaladhari Singh 
v. Jibachh Mishra 
(1892) ILR 16 Bom 338, Framii 
Cursetji v. Goculdas Medhowii 4 
N. A. Mandgi, for Appellant; V. S. 
Gunjal, for Respondent. 


JUDGMENT :— . The appellan= was 
the defendant in the trial court. The 
suit filed by the plaintiff was decreed 
against the appellant and the appeal filed 
by him was also dismissed. Against the 
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concurrent. decrees of the courts below, 
the appellant (defendant) has preferred 
this second appeal. 

2s The Respondent filed the suit 
for the recovery of possession -of an open 
site which lies 


his title to the:property. ‘The defendant 
in addition to asserting his title contend- 
ed that he. had perfected his title by ad- 
verse possession and that the plaintiff 
was not in possession of the property at 
any time within 12 years prior to the 
institution of the suit. - 
of title and measurements of the open 
site, the courts below have- found in 
favour of the plaintiff.and these find- 
ings are not disputed. On the merits it 


is only with regard to the 4th and 5th. 


issues relating to the possession of the 
plaintiff within 12. years prior to the ín- 
stitution of the suit and defendant’s title 
being perfected by : adverse possession, 
that contentions are’ advanced in this 
ee appeal. 


The first. contention urged by - 


Sri Mandagi learned counsel for the -ap- 
pellant is that the District Judge who 
has disposed of the appeal had no juris- 
diction to entertain the appeal. He points 
out that under Section 29 (2) hee) vee a 
Mysore Civil Courts Act,. the D: 


Judge cannot hear the appeals from. Ae. 


decrees and orders passed by the Civil 


Judge, Junior Division. For this propo- 


sition, reliance is placed on the. decision 
of this court in R. S. A. No. 187 of 1966 
(Mys) wherein it has been held that. the 
appeal against the order passed by the 
Civil Judge,- Junior Division . shall be 
heard only by the Civil Judge . and not 
by the District Judge and the order pass- 
ed by the District Judge is a nullity: 
But the Court which passed the decree 
in this case is not the Civil Judge, Junior 
Division, but the first Joint Civil Judge, 
Junior Division, Belgaum: It is not dis- 
puted that this dispute arises from Bel- 
gaum City and that in Belgaum City a 


Joint Civil Judge, Junior Division is ap-. 


pointed to assist the Court of the Civil 
Judge, Senior Division. If that is so 
an appeal filed against the decree passed 
by the Joint Civil Judge, Junior Divi- 
sion cannot be heard ‘by the Civil Judge, 
Therefore, the District Judge is compe- 
tent to hear the appeal and dispose of the 
same. distinction was perhaps not 
noticed by this Court while R.S.A. 187 of 
1966 (Mys) was disposed. of Section . 29 
(2) (ee) clearly states. that the appeal 
filed before the District Judge as in this 
case does not stand transferred ‘to ‘the 
file of the Civil Judge. This appears to 
be the view taken by this Court in 
R. S. A. 299 of 1966 (Mys). Therefore, 
there is no strength in the contention 
that the District Judge had no compe- 
tency to decide the appeal. The finding 
on. issues 4 and 5 are not sustainable. 


between. the ` properties ` 
owned by 2 parties, each party. asserting . 


On the question ` 
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4. The acts alleged by the defen. 
dant are that he has put up a bamboo 
fence and a kali fence. He has also 


` constructed -a urinal on the open site. 


The Courts below came to the conclu- 
sion that these acts are of such tempo- 
rary -. nature that they. cannot be con- 
strued ‘as creating a title by adverse 
possession. The lower appellate Court 
has referred to a series of decisions 
holding that such acts done either singly 
or. collectively do not create a right in| 
favour of a person to claim title to the 
property by adverse possession. I 
may in this connection refer to another 
decision which emphatically takes: the 
same view. In Kaladhari Singh v. 
Jibachh Mishra, AIR 1939 Pat 399. it is 
observed as follows: 


“In deciding - question of adverse 
possession the -nature.of the right exer- 
cised by the parties and the relationship 
between them will have to: be looked 
into in order.to see whether the acts 
were. permissible’ or so trivial as not to 
be noticed. In a case where the land is 
adjoining the house of the defendants 
and the plaintiff is not a resident of that 
locality where the land is situate little 
acts. of possession cannot be effectively 
taken notice of at once by the plaintiff 
against whose interest they were exer- 
cised. If therefore a small piece of land 
of no’ present use to the owner but con- 
venient in many other ‘ways to the nei- 
ghbour. is made use of by the latter by, 
doing on it acts of possession how- 
ever of a flimsy and temporary charac- 
ter such as stocking straw ‘and logs of 
‘wood, building sheds and. removing earth 
therefrom without objection for more 
than 12 years such a user excites no 
particular attention. It is neither meant 
to denote, nor understood as denoting 
on the side of the other a claim to the 
ownership of the. land. Where such and 
no more is the case, it would be alto- 
gether wrong to hold that a claim to 
out by adverse possession has been made 
ou ied i 


Reliance is placed on a decision in 
Premji Cursetji v. Goculdas Madhowji, 
ILR 16 Bom 338 which lays down that: 

“A small piece of land being of no 
present use to its owner and being con- 
venient in many ways to his neighbour, 
the latter made use of it, in various ways 
without: objection for more than 12 years. 


` A privy and sheds for cows, goats, fowls, 


etc, and a hut for a -ghadriwalla—all 
however structures of a flimsy and pure- , 
ly temporary character—were said to 
have been constructed and maintained for 
many years on the said piece of land. 
Such user, it was contended amounted 
to adverse possession”. 


“Held, that such user as this was 


" insufficient to give a title to the land 
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by adverse possession. User of this sort 
under similar circumstances is common 
fn this country and excites no particular 
attention. It is neither intended to de- 
note, or understood as denoting—on the 
one side or the other—a claim to the 
ownership of the land, and where this, 
and no more, is -the case it woul be 
wrong to hold that a claim by adverse 
possession has been made out. 

It appears to me that this decision ly 
supports the conclusion arrived ai by 
the courts below. Therefore, I see no 
reason to disturb their decisions. In the 
result this appeal is dismissed. There 
will be no order as to costs. 


Appeal dismi=sed. 
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Ashwath Rao and others, Petiticners 
v. Sushilabai and others, Respondents. 
` Civil Revn. Petn. No. 1630 of 1969, 
D/- 3-11-1970 against order of Civil J., 
Raichur, ‘D/- 13-8-1969. 
(A) Civil P. C. Ai ‘Sections 2 (11), 
52 and Order 22, Rule 4 Legal repre- 
sentative — Suit for partition of plain- 
tiff’s share of property, to which she and 
defendant were jointly entitled. — Path 
of defendant — Suit being not in respect 
of share of defendant, persons in pcsses- 
sion of her share cannot be broughe on 
record as legal representatives though 
they may be intermeddlers. (Pam 7) 


(B) Civil P. C. (1908), O. 6, R. 17 — 
Amendment introducing change in cause 
of action — Suit as originally laid for 
partition of plaintiff’s share of property 
— Plaintiff seeking amendment on ceath 
of defendant claiming to be owner Cc all 
properties as defendants heir aml to 
bring on record third parties in pcsses- 
sion of defendant’s share — Amendment 
if allowed would change the- suit into 
one for ‘title and possession against hird 


parties who claim title in thems=lves 
and hence cannot be allowed. AIR 1922 
PC 249, Rel. on. (Para 8) 


Cases Referred: Chronological Faras 
(1962) AIR 1962 SC 232 (V 49) = 

ee se 391, Andhra Bank 

Ltd. Sriniwasan : 5 
(1922) hie 1922 PC 249 (V-9) = 

18 Ind App 214, Ma Shwe Mya 


v. Maung Mo Hnaung 5 
S. R. Kagalkar, for Petitioners; E. S. 
Savanur, for Resondent No. 1- . 
ORDER :— This petition arises in 
the folowing way. The plaintifi iù 
O. S. No. 2/1 of 1965 on the file oi the 
Civil Judge, Raichur, filed the suit 


against one Kattamma, for partition and 
possession of properties left behinc by 
her husband and father-in-law. It & al- 
leged that she and Kattamma alone were 
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entitled to Succeed to the said proper- 
ties. 

The defendant Kattarma died on 
20-5-1968 leaving behind her the plain- 
tiff as-the sole heir, according to the 
plaintiff. Ordinarily, the suit abates in 
such circumstances. But on 17-868 an 
application, purporting to be under R. 17 


- of one VI read with Rule 7 of Order 


VII and Rule 3. of Order I, Civil P. C. 
was filed by the plaintiff to bring the 
proposed legal representatives on record. 
The -ground on which they are sought to 
be brought on record is that they were 
in possession of the suit propercies as 
intermeddlers, thus falling within the 
definition of ‘legal representative’ under 
Section 2 (11) of the Civil P. C. 


2. The proposed legal representa- 
tatives after notice entered appearance 
and contested the stand of the plaintiff 
and objected to be brought on record 
as such legal representatives of Kattamma 
the deceased defendant. Among the 
grounds urged by them, it was alleged 
that the plaintiff had no title to the suit 
properties and that they have been in 
possession of them in their own right. 
They do not, however, deny the title of 
Kattamma to the suit properties. On 
these pleadings, the court allowed the 
application. Although the application as 
such had not been made under Rules 3 
and 5 of the Order 22 of C. P. Cede, the 
Court appears to have dealt with the 
question. with reference to these provi- 
sions. 

Agegrieved by: this order, tke pro- 
posed legal’ representatives have ¢ ap- 
proached this court. It is also relevant 
to notice that the petitioners themselves 
at one stage had attempted to: come on 
record, presumably claiming a title ad- 
verse to both the parties to tke suit. 
I should, however, like to clarify that 
from the records before me it is not 
possible to predicate with certainty what 
their grounds were in the said petition. 
That petition was rejected. 

3. Sri S. R. Kagalkar, the learn- 
ed counsel appearing in support of the 
petition, submitted that the petitioners 
could not be brought on record as the 
legal representatives of the daceased 
Kattamma, mainly for tke reascn that 
they were not claiming title under the 
deceased, nor did they at any tim=2 claim 
to be heirs of such person. Alternatively, 
he submitted, that on her own showing 


- the plaintiff claims to be the heir of the 


deceased Kattdmma and as such fhe suit 
necessarily abates as she could mot sue 
herself in the capacity of the heir of the 
defendant. 

He further argued that in tke facts 
and circumstances of the case, -his clients — 
eould not be said to be legal represen- 
tatives or intermeddlers merely on the 
ground that they were in possession of 
the suit properties, albeit in their own 
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right, so as to bring them within the 
scope of the definition in Section 2 (11), 
Civil P. C. Lastly, he contended that 
the plaintiff in the suit had sued for 
partition and possession in the legal cha- 
racter of a sharer and she could not 
now be permitted to sue third parties for 
possession. on the basis of title. In short 
the amendment, if allowed, would bring 
about a total change in the cause of ac- 
tion. 

4. Sri K. S. Savanur, the learned 
counsel appearing on behalf of the plain- 
tiff-respondent, placed strong reliance on 
the definition of ‘legal representative’ in 
Section 2 (11), Civil P. C. and submit- 
ted that the proposed parties, being in 
possession of the suit properties are inter- 
meddlers and could therefore be brought 
on record as such. He also relied on 
certain decisions which I propose to 
refer in order to clear the ground re- 


garding the true legal position in re- . 


gard to the matter on hand. 
5. In the case of Ma Shwe Mya 
v. Maung Mo Hnaung, AIR 1922 PC 249, 
the Privy Council observed that rules’ of 
procedure were intended’ to secure pro- 
per administration of justice and there- 
fore they should be made to serve and 
be subordinate to that purpose so that 
powers of amendment must be enjoyed 
and should always be liberally exercised 
“but nonetheless no power has been 


piven to enable one distinct cause of ac- 
tion to be substituted for another, nor 
to change, by amendment, the subject 


matter of the suit.” (underlining by 
Court). oS 
Before the Supreme Court, in 


Andhra Bank Ltd. v: R. Srinivasan, AIR 
1962 SC 232, a question arose whether 
the legatee of a part of an estate would 
be a legal representative within the 
meaning of Section 2 (11), Civil P. C. 
In that context it was observed, at p- 
239 of the report, thus: 

EEN In regard to the intermed- 
dlers they are said to represent the estate 
even though they are iw possession of 
parcels of the estate of the deceased and 
so there should be no difficulty in hold- 
ing that the clause “a person who in law 
represents the estate of a deceased per- 
son” must include different legatee under 
the wil. There is no justification for 
holding that the “Estate” in the context 
must mean the whole of the estate.” 
(underlining by Court). -` 

6. In the light of the above enun- 
ciations, I consider it unnecessary to 
refer to the other decisions referred to 
by Sri -Savanur. Jt is clear from the 
passages extracted above that however 
liberally a Court may view a case for 
amendment it will not enable it to allow 
an amendment which would convert a suit 
_ of one character into another, and a 
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“legal representative” could be “a per- 
son who in law represents the estate of 
a deceased person,” including an inter- 
meddler. 

7. In the instant case, the plain- 
tiff had not made the petitioners parties 
to the suit as persons in possession of 
the properties, admittedly, in regard to 
which both she and the deceased defen- 
dant were jointly entitled. It is also 
manifest that the suit was not against 
the property of the deceased defendant 
as such. What was being claimed by the 
plaintiff in the suit is her own share of 
the property. . 

It may perhaps be possible that on 
the death of a defendant the persons in 
possession of the property could be said 
to represent the estate of the deceased 
and thus be brought on record, inthe ab- 
sence of any circumstance pointing to 
the fact that the person in possession 
does not intend to represent the estate 
of the deceased as such. But the ques- 
tion is whether the suit as laid origi- 
nally was against the property of the 
deceased defendant? It is plain from all 
the facts and circumstances of the case 
that the plaintiff was claiming only her 
share by partition. Hence it is reason- 
able to hold that the suit was not ‘in 
respect of the share of the deceased 
defendant. 

It, therefore. follows from this that 
the persons in possession of that share 
of the property of the deceased, cannot 
be said to be persons falling within the 
category of legal representatives under 
Section 2 (11), Civil P. C., although they 
may fill the character of ‘intermeddlers’ 
as contended by Sri Savanur. Even in 
such a case .a question may still arise 
whether a third party who claims to be 
in possession in his own right can be 
said to be an intermeddler of the sort. 
contemplated under Section 2 (11), Civil 
P. C. In the view I have taken, it is not 
necessary to answer this question in 
the present proceedings. 


8 - The question whether the 
amendment sought for would alter the 
cause of action or the subject matter of 
the suit may now be considered. The 
suit as laid originally was one for parti- 
tion and possession of the plaintiff’s share 
of the properties which she and the 
defendant were jointly entitled. After 
the death of the defendant the plaintiff, 
according to her, will become full owner 
of-all the properties. If the amendment 
allowed were to stand, the plaintiff's suit 
will be one for title and possession. as 
against third parties who claim title in 
themselves. In my judgment, this state 


„of affairs would clearly amount to bring- 


ing about a somewhat drastic change in 
the subject matter of tbe suit as also the 
cause of action. This is clearly opposed 
to the limitation imposed in the Privy 
Council case relied on- by Sri Savanur. 
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For this reason also the order of the 
learned Civil Judge cannot be sustained. 
9. In the light o? the above dis- 
cussion, I consider it unnecessary to ileal 
with all the contentions of Sri Kagalkar, 
For the above reasons, I am clearly of 
the opinion, that the order under revision 
cannot be sustained. It is accordingly 
set aside. The application for amənd- 
ment is, therefore, dismissed. 
10. The Civil Revision Pet=tion 
succeeds and is allowed, but without 


costs. 
f Petition allowed. 


AIR 1971 MYSORE 143 (V 58 C £3) 
C. HONNIAH AND E. S. VENKATA- 
RAMIAH, JJ. 

Leo Sequiera, Appellant v. Magdelene 
Sequiera Bai and others, Respondents. 
Misc. First Appeal No: 163 of 1968, 
D/- 28-8-1970 against judgment and decree 
of Dist. J. South Kanara, Mangalore. D/- 
16-10-1967. 
Succession Act (1925), Sec. 2 Œ) — 
Joint will becomes operative immediate- 


ly after death of any one testator sc far. 


as his properties are concerned — Opera- 
tion is not postponed till death of all. 
AIR 1947 Pat 449, Followed. (Para 3) 
Cases Referred: Chronological ` Paras 
(1947) AIR 1947 Pat 449 (V 34), 
Rajeshwar Misser v. Sukhdeo 


Misser z ai ; 
(1921) AIR 1921 Bom 261 (V 8) = 
ILR 45 Bom 987, Jethabhai Gokul- 


das v. Parshotam 4 
(1898) 1898 P 7 =67 LJP 4. In re, 
Piazzi Smyth 


(1872) LR 4 PC 236 = 41 LJPC 41, 
Denyssan v. Mostert 
A. M. D’Sa, for Appellant. - 

HONNIAH, J.:— This is an appeal 
by one of the sons of Monthu Sequiera 
and Magdalene Sequiera Bai, against an 
order of the District Judge, South Kenara 
dismissing the petition filed by him and 
other children of Monthu Sequiera and 
his mother for letters of administration 
with the Will annexed in respect of a 
Will dated 28-10-1955 executed by 
Monthu Sequiera and his wife Magda- 
lene Sequiera.. Monthu Sequiera died 
on 1-7-1965. 

2. The learned District Judge 
even without issuing the citation, dis- 
missed the petition mainly on the ground 
that the will had not become operative 
inasmuch as. the same being a joint will 
it would come into force only after the 
death of both the testators- and since 
Magdalene Sequiera was alive, the peti- 
tion was not maintainable. Incidertally 
he held that the petition did not relate 
to all the properties disclosed in the 
as standing in the name of Mcnthu 
Sequiera as the petitioners had confined 
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only to a few items menzioned im the. 


3. The document in question is 
stated to have been executed by Monthu 


“Sequiera and his wife Magdalene Seyuiera 


Bai. Such a will could be executed by 
two persons, as joint will is not un- 
known to law. The properties disposed 
of under the will, as could be gathered 
from the will, are not joint properties 
of both the testators. Some be_onged 
exclusively to the husband and others 
to the wife. Each of them could have 
executed an independent will in respect 
of his or her properties, but for what- 
ever reason it might be; they hav2 exe- 
cuted a joint will. As stated in the 
petition, Monthu Sequiera died on 1-7- 
1965 leaving behind his wife and six 
children, who were all petitioners in the 
lower court. There is no legal impedi- 






of Monthu Sequiera aftar his 
death. So far as the disposition f Be 
properties of Monthu Sequiera, the will 
has become operative although- in res- 


reset z aia of Monthu Sequiera 


reasons stated by him 
4. A reference may be made to 


. the decision in Rajeshwar Misser v. Sukh- 


deo Misser, AIR 1947 Pat 449. In that 
case, an application was made for issue 
of a probate in respect of a Will exe- 
cuted by- two persons jointly. The ap- 
plication was opposed by one f the 
members of the family. Dealing with 
that question this is what Reuban, J, 
speaking for the Bench said: 


“The next point is whether, in fact, 
this is a Will, and this is the pcint on 
which the main contention in the appeal 
has been rested: The. first unusual 
feature about the document is thet it is 
executed by two persons. A joint will, 
however, is not unknown to tha law. 
L. R. (1898) P. 7 is a case in which a 
joint will was made by a husband and 
wife. It was divisible into three parts. 
The first part was the will of the hus- 
band in case the wife should survive 
him, the second was the will of the wife 
in case her husband survived her, and 
the third of both of them to come into 
operation when they were both dead. 
The Court granted probate of so much 
of the instrument as became operative 
upon the death of the wife. In L. R. 
(1872) 4 PC 236, the Court construed a 
mutual will made by a husband and 
wife. as separable the disposition of each 
spouse being treated as applicable to his 
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or her share of the joint property, and 
held that each spouse was at liberty to 
revoke his or her part of the will during 
the co-testator’s lifetime, with or with- 


out communication with the co-testator 


or after the co-testator’s death. Nearer 
home, probate was allowed of a joint 

by a husband and wife by the Bom- 
bay High Court in 45 Bom 987 = (AIR 
1921 Bom 261).” 

On a consideration of the above facts 
their err ie set aside the order of 
dismissal - 


-made by the Court below and . 


directed that - letters of administration 
with the Will annexed be granted to the 
applicants. 

5. In this case also, the facts, as 
could be gathered from the Will, are 
that the husband and wife executed a 
foint will in question in respect of the 
properties standing in their individual 
names, to the effect that after the death 
of either of them, the properties should 
be enjoyed by the other and on the 
death, of the other, the properties should 


go to the other Jegatees mentioned in the ` 


` Will. In these circumstances, the lower 


court was not correct in ‘dismissing the ` 


petition at the preliminary stage itself. 
6. In the result, we allow 
appeal, set aside the order of the court 
below and remit the case to that. Court 
with a direction that it should dispose 
of the petition in accordance with Jaw. 


No costs. 
Appeal allowed. 





‘AIR 1971 MYSORE 144 (V 58 C 34). 
A. NARAYANA -PAI, €. J. 
T. S. Srinivasa Gowda, Plaintiff, Ap- 
palani v: Siddiah, Defendant, Respon- 
en 


Second Appeal No. 181 of 1965, Dj- 
21-9-1970 against judgment and decree ` 


of Civil Judge, Mysore, D/- -29-2-1964. 
Stamp Act (1899), Section 35 — 
Where loan is advanced simultaneously 
with the execution of a promissory note 
and forms part of the same transaction, 
plaintiff can sue only on the note. 
Where it is not duly stamped he can- 
not fall back on original- consideration. 
AIR- 1964 Mys 56, Rel. on; AIR 1960 Mad 
237, Distinguished. (Para 7) 
Cases Referred:- Chronological Paras 
(1964) ee 1964 Mys 56 (V 51) = 
Ae a ana LJ 263, Shivanna 


; ammai 
(1960) AIR 1960 Mad 237 (V 47) = 
ILR (1960) Mad 358, Mee 
v. = N: O. Reddiar 
S. Gopal, 
Krishna Murthy, for- Defendant. 
JUDGMENT :— This is a plaintiff's 
second appeal against the decree of the 
Civil Judge, Mysore on appeal, dismiss- 
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ing his suit which had been- decreed by, 
the Munsiff. 

2: The plaint stated a case of a 
loan of Rs. 1,000/- advanced by the plain- 
tiff to the defendant in the morning cf 
Ist April, 1957 followed by the execu- 
tion of a promissory note by the defen- 
dant at about 1 P M. in the afternoon 
of the same day. The promissory noté 
was insufficiently stamped. But there 
was at the foot of the paper containing 
the text of the promissory note, a receipt 
for consideration amount signed by the 
defendant and attested by two witnesses, 
and there was also on the back of the 
paper an endorsement of a payment of 
Rs. 55 described as interest due in respecti 
of a promissory note. 

In dismissing the suit. the 
Civil ” Judge recorded a definite finding 
of fact that the plaintiff's case of a -loan 
advanced in the morning and promissory 
note executed in the afternoon cannot be 
believed. He takes the view on an exa- 
mination of the evidence adduced by the 
plaintiff himself. that the loan, if any, 
was undoubtedly advanced. simultaneous- 
ly with the execution of the promissory 
note and that -therefore the. transaction 
cannot be split up into two independent 
transactions, one of loan and one of pro- 
missory note. On this finding, he appli- 
ed the law and held that the promissory - 
note was wholly inadmissible in evidence 
and could not be used for any purpose. 
Regarding the endorsement relied upon 
as an -acknowledgment saving limitation, 


the Civil Judge held that the acknowledg- 
‘ment could not possibly be related to an 


independent loan spoken to by the plain- 
tiff but is so clearly, -connected with the 
inadmissible promissory note itself that 
plaintiff cannot make any use there- 
o 

4. So far as the finding of fact it- 
self is concerned, I do not .think that 
there is any ground to interfere with it 
in second appeal. The criticism that- the 
Civil. Judge has -stated no reason for dis- 
believing or discarding the evidence, is 
in my opinion, unwarranted. The evi- 
dence of the two attestors is to the effect 


` that although they have signed under the 


text reading: “Namagala rubu- rubu 
melkanda 1000, ondu savira  rupayi- 
galu pavatiyagirutte” meaning that 


the above said sum of Rs. 1,000 
has been paid în their presence, the 
money was not actually paid in their 


presence but that they. subscribed their 
signatures to the said text because the 
defendant showed them the money which 
he had -received in- the morning and the 
scribe also asked them to write like that. 
I do not think that there canbe any two 
meanings for the Kannada expression 
mentioned above or that it is possible to 
contend that the said expression which 
undoubtedly points to actually witness- 
ing the payment of the money can be 
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read fo mean their seeing the money 
after receiving the acknowledgment from 
the defendant that he had received the 
game sometime earlier. In that view 
the Civil Judge cannot be found fault 
with for holding that the evidence of 
these witnesses is so completely contra- 
dicted by the document to which they 
are parties and it is impossible to be- 
lieve it. 

5. Once that finding of fact is ac- 
cepted. the legal result must also be ac- 
cepted because under Section 35 of the 
Stamp Act the promissory note shall not 
be admitted in evidence for any purpose, 


6. The wording of the endcrse- 
ment also leaves no room for doubt that 
the money was paid: in respect of the 
promissory note ((Pronotina babattu) ori- 
ginal in Kannada transliterated —Ed.)} 
and not in respect of any loan inde- 
pendent of the promissory note. The 
Civil Judge has therefore, rightly irter- 
preted the endorsement and stated its 
legal effect. 


7. Mr. Gopal, the learned Counsel 
for the appellant, tried to argue that 
even if the advancing of the money and 
the execution of the promissory note 
may be simultaneous, it is not impos- 
sible in the eye of law to regard 
the two things as independent trarsac- 
tions or two transactions giving rise ‘to 
two different causes of action. It is 
however not possible to accept that posi- 
tion in view of the ruling of this curt 
in Shivanna v. Thammaiah, (1963) 2 Mys 
LJ 263 = (AIR 1964 Mys 56) where it 
has been pointed out, — while dezling 
with a case of an application to amend 
the plaint by adding allegations tending 
to make out a loan different from and 
anterior to the suit promissory note, — 
that the amendment could be permitted 
and the plaintiff could succeed only if 
he places before the court material suf- 
ficient to satisfy the court that the loan 
itself was not simultaneous or con-em- 
poraneous with the execution of the suit 
promissory note and that the loan was 
a transaction which was anterior to and 
independent of the suit promissory note. 
Although the discussion is made in con- 
nection with an application for amend- 
ment of the plaint, what this court has 
laid down is a principle of law which is 
of general application to questions of this 
mature. If what is in fact a single tramsac- 
tion in which the parties agreed that the 
promissory note should be the sole re- 
pository of the evidence of the liability 
or the single source of the said liability. 
an attempt to split the transaction into 
two, one of a loan and the other bf a 
promissory note independent of the _oan, 
would really amount to repealing the 
effect of Section 35 of the Stamp Act 
Nay is not permissible for the court 
o. 
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8. For making use of the acknow- 
Tedgment Mr. Gopal depends upon a 
decision of the Madras High Court re- 
ported in Meenammal v. 5S. N. O. 
Reddiar. AIR 1960 Mad 237. In thar: case 
the first finding was that the loan ‘was 
independent of the suit promissory note. 
Having recorded that finding. the cour® 
dealing with the endorsement on the 
back of the promissory note stated: 

“Therefore, in this case when the 
defendant made payments towards the 
promissory note. it is obvicus that what 
was paid was towards the debt evicenced 
by the promissory note and what was 
acknowledged successively in Exs. A2, 
A3 and A4 was the subsistence cf the 
debt itself. which the parties then be- 
lieved at the time was evidenced ky Ex. 
Al in the sense that Ext. A-1 would be 
admissible in evidence to prove the exist- 
ence of the debt itself.” 

The carefully worded statement of 
the legal position is sufficient to reject 
the argument of Mr. Gopal because the 
said statement followed upon = éend is 
directly related to the first finding that 
the debt was independent of the pro- 
missory note. If the debt is Independent 
of the promissory note. then even if the 
promissory note is not admissible in evi- 
dence because it is unstamped or insuf- 
ficiently stamped. the acknowledgment 
or acknowledgments could and should 
be regarded as instruments independent 
of the promissory note the liability 
whereof to stamp duty should also be 
examined independently of the fact that 
they might be endorsed on the back of 
the promissory note. . 

9. The factual position im this 
ease being quite different it is nat pos- 
sible for Mr. Gopal to derive anv sup- 
port from the said ruling of the Madras 
High Court. | 

10. The second appeal fails and 
fs dismissed. No costs. 

App2al dismissed. 


AIR 1971 MYSORE 145 {V 58 C 35) 
G HONNIAH AND E.: S. VENKATA- 
RAMIAH. JJ. 

Sidramappa and others, Appellants 
v. Mahadevi Bai and others, Respondents. 

First Appeals Nos. 25 and 33 cf 1966 
against 
judgment and decree of Civil J.. Gul- 
barga, D/- 31-1-1966. 

(A) Hindu Law — Partition =— Suit 
by widow of deceased coparcezer — 
Claim based on alleged previous parti» 
tion between her husband during his life- 
time and his brother — Burden to prova 


partition is on widow — (Evidence Act 
(1872), Sections 101 to 104). (Fara 2) 
LN/LN/F960/70/YPB/G. 
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(B) Hindu Law — Widow — Right 
of maintenance — - Brothers of deceased 
coparcener main widow for eight- 
een months — wee thereafter leaving 
family house and instituting suit claim- 
ing share of her husband — Claim as to 
past and future maintenance added by 
amending plaint subsequently — Held, 
the circumstances did not indicate that 
she intended to abandon her claim for 
maintenance — Nor did they disentitle 
her in any way to claim maintenance. 
(1895) ILR 18 Mad 403 held not correct 
in view of AIR 1929 PC 128, AIR 1942 
Bom 260, Explained and distinguished. 

(Para 4) 
Cases Referred : Chronological Paras 
(1942), ATR 1942 Bom 260 (V 29) = 
ILR (1942) Bom 584, Dattatraya 
Maruti Shanbhag v. Laxman 
Jattappa Shanbhag 
(1929) AIR 1929 PC 128 (V 16) = 
56 Ind App 182, Ekradeshwari 
Bahuasin Saheba v. Homeshwar . 


Singh 
(1895). ILR 18 Mad 403, Seshamma 
v. Subbarayadu 


: V. Krishna Murthy ana V. Tàra- 
karam (in No. 25 of 1966), B. Muna- 
valli for B. Subbaiah (In Rion 33 of 1966) 
and S. G. Bhat (in No. 65 of 1967), for 
Appellants; S. G. Bhat (for No. 1) In 
Nos. 25 and 33 of 1966 and C. B. 
Munavalli, for B. Subbaiah (for No. 2) 
and V. Tarakaram (for Nos. 1 and 2) In 
No. 65 of 1967, for Respondents. 

HONNIAH, J.:— These three ap- 
peals arise out of a suit filed by the 
plaintiff Mahadevi against the defendants 
Sidramappa and Chandrashekhar, bro- 
thers of her husband for partition and 
separate possession of the joint family 
properties or in the alternative for main- 
tenance at the rate of Rs 300/- per 
month for 12 years prior to the suit and 
at the same rate in the future. The rele- 
vant facts necessary for the disposal of 
these appeals may be briefly stated as 
follows:— 


Plaintiff's husband Shivasharnappa 
and the defendants are brothers. Shiva- 
sharanappa died in June, 1944 leaving 

behind the plaintiff and his brothers, 
the defendants. After his 
defendants maintained the plaintiff pay- 
ing Rs. 75/- per month for about eighteen 
months. Thereafter it appears the plain- 
tiff left the family house and went and 
settled at Bijapur. She filed a suit for 
partition of the family properties in the 
court of the Civil Judge, Sholapur, in 
O. S. No. 54 of 1948 claiming there- 
in one-third share. The trial Court dis- 
missed the suit and on appeal by the 
plaintiff, the High Court of Bombay per- 
mitted the plaintiff to withdraw the suit 
with liberty to file a fresh suit if so ad- 
vised. The plaintiff filed the present 
suit on 15-6-1959 in the first instance for 
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partition claiming one-third share on the 
ground that there was an earlier parti- 
tion between her husband and the defend- 
ants sometime in the year 1942, but 
the properties had not been divided by 
metes and bounds. 

Later on she amended her plaint by 
adding one more prayer that in case 
she was not entitled to get one-third 
share in the joint family properties, she 


. may be given past and future mainten- 


ance at the rate of Rs. 300/- per month. 
The defendants resisted the claim of the 
plaintiff and inter alia they contended 
that there was no partition between them 
and their deceased brother Shivasharan- 
appa as alleged by the plaintiff and that 
she was not entitled to one-third share 
in the joint family properties. However 
they conceded the claim of the plaintiff 
for maintenance and said that they were 


` willing to pay such maintenance consist- 


ent with the income from the family 
properties taking into consideration the 
status of the parties. They pleaded that 
the claim of the plaintiff for maintenance 
at the rate of Rs. 300/- per month was 
excessive. On these pleadings, number 
of issues were raised by the trial court. 

The trial court negatived the con- 
tention of the plaintiff that there was 
an earlier partition between Shivasharan- 
appa and the defendants and came to 
the conclusion that Shivasharanappa died 
as a member of the joint family. The 
trial court further held that the plain- 
tiff was not entitled to one-third share 
in the joint family properties, but 
accepted the case of the plaintiff that 
she was entitled to maintenance being a 
widow of a deceased coparcener. The 
trial court awarded past maintenance at 
the rate of Rs. 100/- per month for 12 
years prior to the suit and future main- 
tenance at the rate of Rs. 150/- per 
month. Aggrieved by this decision, the 
plaintiff has filed R. F. A. 65 of 1967; 
defendant-1 has filed R. F. A. 25 of 1965, 
and defendant-2 has filed R. F. A. 33 of 
1966. As all these appeals give rise to 
common questions of law and fact, they 
are disposed of by this common judg- 
ment. ‘ 
2. The plea of the plaintiff that 


` there was a partition during the lifetime 


of her husband sometime in the year 
1942 and in, that partition movables were 
divided and the immovables were nct 
divided and, therefore, she was entitled 
to one-third share. in the immovable 
properties has no basis. Although the — 
plaintiff has stated in her evidence that 
there was such a partition, it could bə 
gathered from the evidence on record, 
that there was no such partition between 
Shivasharanappa and his brothers and 
that Shivasharanappa died as an um- 
divided member. Itisin evidence that for 
a year prior to his death, Shivasharan- 
appa was residing separately . with the 


1971 
plaintiff. From that circumstance ic is 
contended that there was a disruption 
of the joint family. From the mere fact 
that Shivasharanappa lived separately, it 
cannot be held that there was a_disrup- 
tion in the joint family status. P. V/. 5 
gives evidence to the effect that there 
was partition between the brothers, but 
he does not give the day, the month and 
the year on which the partition cook 
place. At the time he gave evidence in 
the year 1965, -he was aged about 38 
years. r 

T£ the case of the plaintiff is tc be 
accepted that the partition took place in 
the year 1942, this witness was hardly 
about 15 years of age then and it is im- 
probable that he would know anytnoing 
about the partition between the brothers 
or he would be a panchayatdar at the 
partition. The other witnesses examined 
on behalf of the plaintiff do not speak 
anything about the partition as such. 

e burden of proof of partition is upon 
the plaintiff. The plaintiff having placed 
no satisfactory evidence, the trial court, 
in our opinion, was justified in negativ- 
ing her plea in this respect. 

3. There remains however the 
important claim of. the plaintiff as to 
maintenance. The plaintiff has claimed 
maintenance for the past and future at 
the rate of Rs. 300/- per month. The 
trial court on a consideration of the 
material before it was of the view that 
it was reasonable that the plaintiff 
should be given past maintenance at the 
rate of Rs. 100/- per month and future 
maintenance at the rate of Rs. 150/- per 
month. 


4. There is no dispute in this 
ease that the plaintiff was maintained by 
the defendants for about eighteen mcnths 
by paying at the rate of Rs. 75 per 
month after the death of her hustand. 
Thereafter the plaintiff left the family 
house. The reason is not apparent “rom 
the records but she began to reside in 
Bijapur. Then she started making a 
claim of her husband’s one-third share 
in the joint family properties ani. in 
this direction she also filed a suit which 
she ultimately withdrew in the High 
Court. Thereafter, there is no evicence 
to indicate that she ever made a demand 
for maintenance until the plaint was 
amended in the present suit. It appears 
to us that she did not make a demand 
for maintenance presumably  thirking 
that she would get her husband’s share 
in the joint family properties, basing her 
claim that there was an earlier partition 
between the brothers. There is also some 
-evidence to indicate that she had some 
jewels and money. 

These circumstances by themselves 

itl not disentitle the widow who other- 
wise under law is entitled to be main- 
frie 3 from out of the joint family pro- 


Sidramappa v. Mahacevi (Honniah J.)- 


{Prs. 2-2] Mys. 147 


perties. However, Mr. C. B. Murevallil 
and Mr. Tarakaram appearing for the 
defendants relied upon two decisicns in 
support of their contention that if the 
widow had not made demand before the 
suit, the court had discretion either to 
allow past maintenance or reject ii. The 
first decision is that of the Madras High 
Court in: Seshamma v. Subbareyadu, 
(1895) ILR 18 Mad 403. In that case a 
Hindu widow brought a suit against her 
husband’s brother to establish her right 
to maintenance and to recover arrears 
for six years, but she had made ro de- 
mand before suit. The Madras High 
Court held on the facts of that case, that 
she was not entitled to a decree for ar- 
rears and incidentally observed that the 
Court had discretion to award arrears of 
maintenance and that the same could be 
refused where a widow had chosen to 
live apart from her husband’s family 
without sufficient cause. 

This view, in our opinion, may not 
be correct in view of the decision >f the 
Privy Council in Ekradeshwari Bahuasin 
Saheba v. Homeshwar Singh, AIF. 1929 
PC 128, in which it was held that a 
widow who had left the residence of her 
deceased husband, not for unchaste pur- 
poses, was entitled not only to future 
maintenance, but also to arrears of main- 
tenance from the date of her leaving her 
husband’s residence, though she did not 
prove that she had incurred debts in 
maintaining herself and gave no ~eason 
for the change of her residence. The 
second decision is that of the Bombay 
High Court in Dattatraya Maruti Shan- 
bhag v. Laxman  Jattappa Shanbhag, 
ATR 1942 Bom 260. In that case it was 
however pointed out that courts deal- - 
ing with i for arrears of mainte- 
nance by a widow had a very large dis- 
cretion to grant or withhold those ar- 
rears and to limit the period for which ar- 
rears of maintenance could be awarded 
with special reference to the urgent 
needs and necessities of the widow. 

It was further pointed out that 
silence on the part of the widow for a 
Jong period and omission to demand 
maintenance might justify an inference 
that the claim had been waived and 
abandoned, and the conduct on the part 
of the widow such as to lead the person 
in charge of the estate to believe that 
he would not be called upon tc meet 
suddenly a claim for a large sum of 
money which he would not reasonably 
be able to pay and which ordinarily he 
ought to have found from the current 
income, was-a matter to be considered 
in deciding whether a claim for arrears 
of maintenance ought to be allowed in 
whole or part. In the case on hand, the 
circumstances viz., that sson after the 
death of her husband, the plaintiff was 
maintained for eighteen months and 
thereafter she left the family house and 
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Instituted proceedings against the defend- 
ants do not indicate that she intended 
to abandon her claim for maintenance 
nor do they disentitle her in any way 
to claim maintenance. 

e real question is at what rate 
the past maintenance is to be awarded 
to the plaintiff So far as the future 
maintenance is concerned. we find no 
reason to interfere with the finding of 
the trial court. It fs clear from the evi- 
dence that the defendants are in posses- 
sion of considerable immovable proper- 
ties from which they are. deriving an 


average amnual rent of. Rs. 4.000/-- and. 


in addition have got a flourishing cloth 
business at Gulbarga, and other agricul- 
tural lands yielding considerable income. 
On the basis of what the defendants 
themselves have admitted and proved by 
the documents produced by them before 
the trial court. the trial court has fixed 
the rate of maintenance. Though the 
trial court has not given detailed reasons 
to arrive at the figure of Rs. 150/- per 
month, in our opinion. it was right in 
awarding future maintenance at that 
rate. 

5. So far as the past maïntenance 
fs concerned, we agree with the trial 
court that plaintiff is entitled to twelve 
years past maintenance. Although the 
sum awarded by the trial Court in this 
regard cannot be said to be excessive in 
any manner taking into consideration the 
status of the parties, as the defendants 
have to pay in one lump sum a large sum 
of money, by way of past maintenance 
for a period of 12 years which they may 
have to find from out of current income, 
it would be equitable to reduce the past 
maintenance to Rs. 75/- per ‘month. 

6. For the reasons stated above, 
the appeals filed by the defendants are 
partly allowed reducing the past main- 
tenance to Rs. 75/- per month and in 
other respects the appeals are dismissed. 
As a result of what . we have stated 


above, the plaintiffs appeal fails and ít < applention under Section 276 of the Act 


is accordingly dismissed. In the circum- 
stances of the case, we direct the parties 
to bear their costs in these appeals. In- 
stitution fee due on the Memorandum of 
Appeal in R. F. A. 65 of 1967 shall be 
recovered from the plaintiff. There shall 
be a charge in respect of past and future 
maintenance, decreed as above, on the 
plaint schedule properties. 
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Order accordingly.’ 


A.LE 


` Succession Act (1925), Section 284 —« 
Locus standi to oppose grant of probate 
or letters of administration. 


Person claiming the property by. 
paramount title or adversely to the testa- 
tor or disputing testator’s right to deal 
with the property sought to be disposed 
of by the will fn respect of which pro- 
bate or letters of administration with the 
will annexed is asked for haga ‘no locus 
standi to enter a caveat. Case law relied 
on. (Para 20A) 

But where the caveatrix claims to ba 
the nearest intestate heir of the testa- 
trix she must be held to have sufficient 
interest to maintain the caveat as in 
such a case the grant of the letters of 
administration -of the will would dis- 
place the right to which she would be 
otherwise entitled. (Para 24) 


Cases Referred: Chronological Paras 
(1965) 1965-2 Mys LJ 105. Rang- 
amma v. C, Rame Reddy 20 
{1941) AIR 1941 Bom 60 (V 28) = 
42 Bom LR 1063, Bai Parvati Baf = 
© v. Raghunath Lakshman ` ik] 
(1932) AIR 1932 Pat 89 (V 19) = 
te 10 Pat oe Ramyad Mahton 
Ram Bhaj 7 
11988) AIR 1928 Mad 803 (V 15) = 
54 Mad LJ 382. M. K. Sowbhasi- i 
ammal v. Komalangi: j 14, 19, 23 
926) AIR 1926 Mad 1193 (V 13) = 
ILR 49 Mad 960. Hanumantha i 
Rao v. Latchamma 18. 19 
{1904) ILR 28 Bom 644 = 6 Bom 
LR 966, Ochavaram Nanabhai v. 
Dolatram Jamietram 1z 


G. V. Ramaiah. for Appellant; D. 
Satyanarayana Setty and B. T. Shankar 
Shetty. for Respondent. 

JUDGMENT :— This appeal under 
Section 299 of the Indian Succession Act, 
1925, (hereinafter called the Act) arises 
out of proceedings for grant of letters 
of administration with the will annexed. 

2. ` The appellant. herein filed an 


for grant of letters of administration 
with the Will annexed, to the estate of 
one Rangamma who is stated to have 
died on 26-12-1967 in Siddlagatta town. 
He claimed to be the sole legatee under 
the Will alleged to have been executed 
by Rangamma on -13-3-1966. 

- 3 The respondent herein Jodged 
a caveat under Section 284 of the Act, 
together with an affidavit in which she 
explained her relationship with the testa- 
trix, Rangamma. - 

4. The appellant made an apolt 
cation purporting to be under Ordèr 5, 
Rule 6 read with Sections 141 and 15i 
Civil P. C., calling upon the caveatrix 
to disclose specifically the nature of the 
fnterest she claims in the estate of the 
testatrix, Rangamma, so that he (the 
appellant) might file his objections to the 
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caveat. The caveatrix filed her objec- 
tions stating that she had not been served 
with a copy of the application made by 
the appellant under Section 276, that the 
nature of her interest in, and title to 
the estate of the testatrix could be stated 
only after seeing the copy of that arpli- 
cation, and that the application calling 
for particulars was premature. . 

5. After hearing arguments, -the 
Iearned District Judge at Kolar, ordered 
that the caveatrix be made the respon- 
dent in the case. 

6. Feeling aggrieved by the order 
of the learned District Judge, the peti- 
tioner before the learned District Judge, 
has come up in this appeal. 


q. It is common ground ‘hat 
testatrix’s deceased husband, Dontu Fen- 
kateshamaiah Shetty, and the caveatrix’s 
deceased husband, Dontu Adappa, were 
brothers, that Adappa pre-deceased Ven- 
katashamaiah Shetty, and that the letter 
died in about the year 1963. 


8. The appellant claims to be 
Dontu  Venkatashamaiah’s uncle's son. 
According to him (the appellant), there 
are no next of kin of the testatrix the 
property left by her was her strichan 
property and the immovable property 
ey her was inherited from her hus- 

an 


9. According to the caveatrix, 
Dontu Venkatashamaiah Shetty and 
Dontu Adappa were members cf a 
Hindu undivided family, of which the 
former was the manager, after the dath 
of Adappa, Venkatashamaiah Shetty 
continued to be the manager of the joint 
family til his death and after his daath 
the testatrix and .the caveatrix were 
jointly in possession and enjoymen: of 
all the properties belonging to that -oint 

y. 

10. Mr. G. V. Ramaiab, learned 
counsel for the appellant, contended that 
the caveat was not maintainable as the 
caveatrix did not disclose the nature of 
her interest in the estate of the testator. 
It was also contended by Mr. Ramaiah 
that the caveatrix had no locus standi to 
maintain the caveat as she has claimed 
the property sought to be disposed of by 
the Will as a member of a Hindu oint 
family and that such a claim is foreign 
to the scope of the proceedings for grant 
of probate or letters of administration. 

11. Mr. Ramaiah relied on 
several decisions in support of his con- 
tention that a caveat cannot be sustain- 
ed on the mere ground that the property 
sought to be disposed of by the Wil, is 
a joint family property. It is sufficient 
to refer to the following decisions. 

12. In Ochavaram Nanabhai_ v. 
Dolatram Jamietram, (1904) ILR 28 Bom 
644, the grant of letters of administra- 
tion was opposed on the ground thai the 
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property dealt with by the testator, was 
the joint family property which could 
not have been disposed of by his will 
The decision of the trial Judge, Fussell, 
J., dismissing the caveat holding that 
the caveator had no interest. was effirm- 
ed in appeal by a Bench of the Bombay. 
High Court. 


13. Following the above decision, 
Kania, J |, {as he then was) observed 
thus — in Bai Parvati Bai v. Raghunath 
Lakshman, AIR 1941 Bombay 60: 

“In my opinion. a testamentary 
Court dealing with the question of 
issuing a grant of probate is concerned 
to see whether the will is duly execut- 
ed as required by law by a testator of 
sound and disposing state of mind. 
case of grant of letters of administration, 
the Court has to see that the person 
properly entitled to represent the estate 
of the deceased according to the Succes- 
sion Act has come to Court, and is given 
the grant. It is no part of the duty of 
the testamentary Judge to consider the 
question of title to the property. Sec- 
tion 211, Succession Act expressly pro- 
vides that the issue of probate or -etters 
of administration — does not vest in the 
executor or a rator, as the case 
may be, the property which is claimed 
to belong to a joint family of which 
the deceased was a member. In my opin- 
ion. a caveat cannot be sustained on the 
mere ground that the property wkich is 
attempted to be disposed of by the de- 
ceased by the will or in respezt of 
which letters of administration are _aske d 
for. is joint. family estate ..... 

14. The same view has been taken 
by the Madras High Court in.a number 
of decisions. In M. K. Sowbhagiammal 
v. Komalangi, AIR 1928 Mad 803, Venkata 
Subba Rao, J., said at page 805: 

“The Court of Probate does nct pro- 
fess to decide the disputed title to every 
item of property mentioned in the will.” 

15. His Lordship added that a 
person disputing the right of a testator 
to deal with the property as his own 
cannot be properly regarded as having 
interest in the estate of the deceased. 
His Lordship enunciated the following 
test to determine whether the céveator 
has necessary interest: Does the grant 
displace any right to which the ceveator 
would otherwise be entitled? If so, he 
has such an interest: if not he has not. ` 

16. Adopting the akove test, his 
Lordship said: “An heir on intestazy has 
an interest in impeaching the wil; for, 
but for the will, he would succeed to the 
property.” 

His Lordship added; “A jêvertohary 
heir under the Hindu Law has such an 
interest; for, normally a widow hes only 
a limited estate and the reversicner is 
interested in impeaching a will, which 
professes to enlarge that interest, or, 
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again, which purports to confer upon 
her a right to make an adoption.” His 
Lordship summed up by saying that in 
every case it must be shown that the 
caveator, but for the will, would be en- 


titled to a right of which that will de- 
prives him. 
17. In Ramyad Mahton v. Ram 


Bhaju, AIR 1932 Pat 89, a Bench of the 
Patna High Court held that where an 
‘objector to the petition for grant of let- 
ters of administration claims that he 
‘was joint in the property which the 
testator has left by will, he has no locus 
standi to object to the Seen of letters 
of administration. 


18. However, Mr. D. Satyanara- 
-yana Shetty, learned counsel for the res- 
pondent, contended that in order to en- 
able a person to oppose the grant of pro- 
‘bate or letters of administration, it is not 


necessary that such objector should 
claim through the testator. Mr. Satya- 
narayana Shetty sought to derive sup- 


port for his contention from the follow- 
ing observations of Devadoss, J., who 
spoke for the Bench in Hanumantha Rao 
v. Tet hanpa, AIR 1926 Mad 1193 atb 
p. 119 


“If a person is likely to suffer by 
the grant of the probate of a forged will 
or an invalid will, he has sufficient inter- 
-est to enter a caveat”. 


19. In that case. .the caveatrix 
was the widow of the brother of the 
testatrix’s husband and claimed main- 
tenance from the estate which was sought 
to be disposed of by the Will. The above 
observations in Hanumantha Rao’s case, 
AIR 1926 ‘Mad 1193 were considered in 
Soubhagiammal’s case, AIR 1928 Mad 
803 and Venkata Subba Rao, J., said that 
the learned Judges who decided Hanu- 
mantha Rao’s case, AIR 1926 Mad 1193 
could not have intended by their dicta 
to cast a doubt on a long-settled prac- 
tice sanctioned in a series of judgments 
of great authority. 


20. In Rangamma v. C. Rame 
Reddy, (1965) 2 Mys LJ 105 the caveator 
contended, inter alia, that the property 
disposed of by the will passed by sur- 
vivorship to the testator’s second wife’s 
son. This court held that in an applica- 
tion for grant of letters of administra- 
tion, the question whether the testamen- 
tary dispositions made in the will in res- 
pect of which letters of administration 
were sought, were not within the compe- 
tence of the testator, does not call for 
adjudication and that the only question 
which arises for decision in an applica- 
tion for grant. of letters of administra- 
tion is whether the will propounded was 
the will made by the testator while he 
was of a sound disposing state of mind. 


20-A- In the light of the aforesaid 
(decisions, it must be taken as well-set: 


ALR 


tled that a person who claims the pro- 
perty by a paramount title or claims ad- 
versely to the testator or disputes the 
testator’s right to deal with the property 
sought to be disposed of by the will, has 
no locus standi to enter a caveat- 


21. Alternatively, it was contend- 
ed by Mr. Satyanarayana Shetty that the 
eaveatrix was also an intestate heir of 
deceased Rangamma and hence she would 
satisfy the test laid down by Venkata 
Subba Rao, J. in Soubhagiammal’s case, 
AIR 1928 Mad 803 namely, that the grant 
of letters of administration would dis- 


place the right to which she would 
otherwise be entitled. 
22. Elaborating his contention 


that the caveatrix is an intestate heir of 
Rangamma, the testatrix, Mr. Satyanara- 
yana Shetty referred to Section 15 of 
the Hindu Succession Act, 1956. Sub- 
section (1) of that Section provides, 
inter zlia, that in the absence of sons and 
daughters (including the children of pre- 
deceased so nor daughter) and the hus- 
band, the property, of a female Hindu 
dying intestate shall devolve on the heirs 
of her husband according to the rules 
set out in Section 16. Im the Schedule 
to the Hindu Succession Act. Entry VI 
of Class II reads “Father’s widow; bro- 
ther’s widow.” 


23. Mr. Satyanarayana Shetty 
submitted that as Rangamma had no 
issue end as her husband had pre-decea- 
sed her and had no heirs coming under 
any of the Entries I to V of Class II of 
the Schedule to the Hindu Succession 
Act, the caveatrix who is Rangamma’s 
husband’s brother’s widow would be the 
nearnest intestate heir of Rangamma, 
and that as the caveatrix is an intestate 
heir, she has sufficient interest to oppose 
the grent of letters of administration with 
the will annexed. 


24. As the caveatrix claims to bel 
an intestate heir of the testatrix, Rang- 
amma, she must be held to have sufficient 
interest to maintain the caveat. Hence 
the decision of the learned District Judge. 
that the caveatrix should be made the 
respondent in the case, should be upheld. 


25. In the result, this appeal 
fails and is dismissed. But in the cir- 
cumstances of the case, there will be no 
order as to costs in this appeal. 


Appeal dismissed. 
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dents. 
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(A) Hindu Succession Act (1956), 
Section 14 {1} — “Property possessed by 
female Hindu” — Meaning — Hinda 
widow in possession of suit lands from 
1937 — Adoption before Act found in- 
valid by Court — Request by widow to 
Revenue authorities before that finding 
to enter name of adopted son in respect 
of suit properties and statement that 
possession was given to him — Held re- 
quest was not sufficient to show that 
widow was dispossessed or lost posses- 
sion. 

A Hindu widow alleged that she was 
in continuous possession of the suit lands 
from before the Act came into force 
(1937) and thereafter. Prior to the Act 
she had adopted defendant 2. But that 
adoption was found by the Court to be 
invalid. After the Act the plaintiff ‘dasi 
putra of the deceased husband, of the 
widow) brought. a suit for a declaration 
that he was the nearest heir to the 
widow and for an injunction against her 
not to do anything which would jecpar- 
dise his rights to the suit properties. It 
was not shown that she was. caplet 
or lost possession in any manner 
to law. Prior to the finding of the Coe 
that the adoption was invalid, she had 
requested the revenue authorities tc en- 
ter defendant 2’s name in the revenue 
papers and had said that she had: given 
him possession: 


Held (affirming the dismissal of 
the suit in appeal) that the widow was 
the owner in possession of the suit pro- 
perties at all material times, even before 
the Act came into force and thereafter 
and by virtue of Secticn 14 (1) she be- 
came the full owner- (Paras 8, 9) 


Even though the widow requested 
the revenue authorities to enter the 
name of defendant 2 in respect of the 
suit properties and also said that pcsses- 
sion was given to him, because till the 
decision of the Court holding the edop- 
tion invalid, the relationship between 
her and defendant 2 was apparently that 


of adoptive mother and adoptive son res- 


pectively, the possession by deferdant 
No. 2 even if true was only in the zapa- 
city of an adopted son, not having the 
effect of excluding the adoptive mcther, 
and as soon as the court declared that 
the adoption was invalid, possession of 
defendant 2 ceased and the widow conti- 
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nued to remain in possession of th: suif 
properties she being the owner. 
(Para 9} 
So also, it could not be contended 
that, as the Collector, prior to the com- 
ing into force of the "Act had recognised. 
the widow as a limited owner in raspect 
of the suit properties for life, Sec. 14 (2) 
was attracted. The widow did not ac- 
quire the said properties for ihe first 
time under the order of the ColLector. 
She had acquired the properties after 
the death of her husband i e~- in 1937, 
and the order of the Collector onky de- 
clared her existing right.. There“ore Sec- 
tion 14 (2) was inapplicable to the facts 
of this case. (Paza. 10) 
Section 14 abolishes Hindu wcman’s 
estate and makes a female Hindu full 
owner of any property possessed by her, 
whether acquired before or after the 
commencement. of the Act, however ac- 
quired by her except in cases provided 
by sub-section (2). Therefore the pro- 
perty which a female heir inherzts by 
virtue of Sections 6, 8, 15 and 17 
may be disposed of by har inter 
vivos or by will and if sne des. intes- 
tate, it shall devolve on her hers under 
Sections 15, 16 or 17; so also property 
which she may have inherited prior to 
the coming into force of the Act of 
which she has been in possession. 
(Para 6) 
The opening words of sub-section (1) 
“Any property possessed” by a <emale 
acquired before this Act make it clear 
that the property acquired before the 
Act must be in her possession at the 
date of commencement of the Act. If 
she alienated the! property and therefore 
was not in possession be-ore the com- 
mencement of thà Act, then the section 
will not directly apply. Her posses- 
sion may be actual or construccive. ATR. 
1959 SC 577 and AIR 1957 Cal 5&7 and. 
AIR 1967 SC 1786, Rel. on. (Fara 8) 
(B) Hinda Succession Act (1956), 
Section 14 — Act comes within amabit of 
Item 5 of List 3 of Schedule T of Cen- 
stitution — Applicability io agriealtural 


lands cannot be excluded — (Censtitu- 
tion of India, Scheduic 7 List I, 
Tiem +5). 


The pith and substance of the Hindu 
Succession Act is to make a law relat- 
ing to succession and not to deal with 
agricultural lands as such. Tne provi- 
sions of Section 14 of the Hindu Succes- 
sion Act are matters which come with- 
in the ambit of Entry 5 in: List ITI of 
the Seventh Schedule of the Ccnstitu- 
tion and their applicability to egricul- 
tural lands: cannot be excluded. AIR. 
1960 A 666 (FB) and ATR. 1984 All 165, 
Rel. o (Para 1p 
Cases referred : Ckronalogical Paras 
(1967) AIR 1967 SC 1786 (V 54) = 

1967-3 SCR 454, Mangal Singh v. 
Smt. Rattno 8 
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(1964) ATR 1964 All 165 (V 51), ; 
Shakuntala Devi v. Beni Madhav Wt 

(2960) AIR 1960 Punj 666 (V 47) = 
ILR (1960) 2 Punj 665 (FB), Amar, 
Singh v. Baldev Singh 

(2959) AIR 1959 SC 577 (V 46) = 
(1959) Supp (1) SCR 968, Kottur- 
swami v. Veeravva 

{1957) R 1957 Cal 557 (V 44) = - 
61 Cal WN 325, Gostha Behari : 
v. Haridas Samanta ot 8 


K. S. Savanur, for Appellant; S. B- 


Chandrashekhar, for K. A. Swamy, for 
Respondents. : a 
HONNIAH, J.:— This appeal is by 


the plaintiff from the decision of the 


Civil Judge, Hubli, in Special Suit No. 


18 of 1965. 


2. The facts leading to this liti- 


gation may briefly be stated as under:— 

One Nagangouda Patil was the 
’ owner of the schedule properties. It ap- 
pears he married three :wives -one , after 
another, but did not get any male issue. 
His last wife is Channabasavva the Ist 
defendant in the suit. He owned consi- 
derable landed and house property in 
Hulgur and Basanal -villages. He war thè 
holder of hereditary watan lands, he be- 


ing the descendant of Patil’s family. He` - 


died on 21-1-1937 leaving the Ist defend- 
ant behind: him. A few days prior. to 
his death. he executed a deed of authó- 
rity to defendant 1 to adopt any son to 
be born of one Sekhargouda Patil, who, 
it is stated belonged to Nagangouda’s 
(Watandar) family. 

The plaintiff is the 
Nagangouda. Shortly after the death of 
Nagangouda, disputes arose between the 
plaintiff and defendant 1. Plaintiff 
brought Special Suit No. 50 óf 1945 in 
the Court of the Civil’ Judge, Senior 
Division. Hubli, for partition and posses- 
sion of half share in the estate of Nagan- 
gouda against the lst defendant alleging 
that he was'a legitimate son of Nagan- 
gouda Patil or im the alternative his 
‘dasi putra’. The 1st defendant resisted 
the suit and contended that the plain- 
tiff was neither a legitimate son, nor a 
‘dasi putra’ of Nagangouda Patil. ‘In 
that suit the 1st defendant got produced 
into court the deed of authority to adopt 
executed by her husband and relied upon 
that document for the purpose of prov- 
fing her contention that Nagangouda 
Patil died issueless. 

The trial court held that the plain- 
tiff was a ‘dasi putra’ of deceased Nagan- 
gouda Patil and was entitled to half 
share in the estate of his father and 
granted a decree for partition and pos- 
session. That decree was confirmed in 
First Appeal No. 250 of 1947 in the High 
Court of Bombay preferred by defendant 
fl. In the final decree proceedings, the 
plaintiff and defendant 1 arrived at a 
compromise on 17-11-1950 by which 
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‘dasi putra’ of- 


A. I R 


defendant 1 retained the suif schedule 
properties while the plaintiff was given 
some cther properties. After this com- 

promise, on 5-2-1952 defendant 1 adopt- ° 


ka: _ed defendant 2 who was her brother. On 


8-6-1953, defendant 2 brought Special 


. Suit No, 22 of 1953 alleging that he had 


been validly adopted by defendant 1 as 
a son >f Nagangouda Patil for recovery 
of possession of the properties delivered 
to the possession of the plaintiff pursu- 
ant to the decree in Special Suit No. 50 
of 1945 The suit was dismissed and the 
judgment and decree in the suit were 
confirmed by this Court in R. A (B) No. 
304 of 1956. 


After the dismissal of the suit filed 
by Dyapangouda (defendant 2), the plain- 
tiff in this case brought the present suif 
for declaration that he was the nearest 
heir ta defendant 1 in whom patelki 
rights and properties were vested after 
the death of her husband and for an in- 
junction against defendant 1 not to do 
any act which ‘would jeopardise the 
rights end properties which would vest in 
him after the death of defendant 1. Ac- 
cording: tothe plaintiff boththe defend- 
ants w2re attempting to alienate the 
suit properties with a view to defeat. his 


3. Defendants I and 2 filed writ- 
ten statement a ala inter alia. that - 
defendant 1 had been in possession of 
the suit properties from 17-11-1950 and 
that sh2 had not committed any acts -of - 
waste, nor had she attempted to dispose 
of the suit properties. They further con- 
tended that the suit properties were nof 
given to the husband of the Ist defend- 
ant as service inam lands. According to 
them. the plaintiff being a ‘dasi putra’, 
would not be a reversioner, and in any 
event, fhe Ist defendant had become the 
full owner of the suit properties by. 
virtue vf Section 14 (1) of the Hindu 
Succession Act, 1956 which came- into 
force in June 1956. The 1st defendant 
also contended that ‘restrictions on her 
rights zs a female watandar which were 
imposed on watan lands under the Bom- 
bay Hereditary Offices Act, stood re- 
moved Dy reason of Article 15 read with 
Article 13 of the Constitution. 


4. On these pleadings, the trial 
court raised 11 issues. The plaintiff did 
not examine himself or any other person 


-on his behalf. On behalf of the defend- 


ants, only defendant 1 has been exa- 


mined. The ist defendant in. her evi- | 
.dence has stated that she-has been in 


possession of the suit lands from 1950. 
That statement of defendant 1 has not 
been ckallenged by the plaintiff. How- 
ever in order to show that defendant 1 
after she adopted defendant 2, 
lost possession of the properties. the 
plaintiff has relied upon a ‘wardi’ Exhi- 
bit 61 cated 8-4-1952. This ‘wardt is by. 
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both defendants 1 and 2. Defendant 1 
in the said ‘wardi’ has stated that she 
adopted defendant 2 and therefore the 
properties that fell to her share in the 
earlier suit between her and the p.ain- 
tiff may be entered in the name of defend- 
ant 2. As stated earlier, the adoption 
of defendant 2 has been held to be in- 
valid. 

Defendant 1 has also stated in her 
evidence that sometime prior to 
giving evidence in court at her instance 
the entries in the record-of-rights were 
again made out in her name. On the 
basis of the evidence in the case, the 
trial court came to the conclusion that 
defendant 1 was possessed of the suit 
properties and by virtue of the provi- 
sions of Section 14 (1) of the Hindu Suc- 
cession Act she had become the absolute 
owner and in that view the plaintiff 
had no reversionary right in respect of 
the suit properties. It therefore. held 
that there was no substance in the suit 
filed by the plaintiff and accordingly, 
‘dismissed the suit with costs. Aggrieved 
by the judgment and decree of the trial 
ea the plaintiff has preferred this ap- 
peal. 

5e Mr. Savanur, the learned coun- 
sel for the plaintiff, contended that def- 
endant 1 lost possession. of the suit pro- 
perties when she gave a ‘wardi as per 
Exhibit 61 dated 8-4-1952 and she was 
not in possession of the suit properties 
to claim the benefit of Section 14 of the 
Hindu Succession Act. He also contend- 
ed that by reason of the order passed 
by the Collector, Dharwar, in WT. PSR. 
404 dated 23-6-1954 recognising the right 
of the 1st defendant with respect to the 
suit properties for her lifetime, the 
plaintiff could get a declaration as a re- 
versioner to the estate. He also con- 
tended that in view of the provisions of 
Section 14 (2), the estate continued to be 
a limited estate of the lst defendanz and 
that the plaintiff continued to be a re- 
versioner. 

6. Except the ‘wardi’ referred to 
above in which defendant 1 asked the 
revenue authorities to enter the name 
of defendant 2 on the basis that she had 
adopted him, there is no evidence given 
by the plaintiff to show that defendant 
tl was not in actual possession after 1950. 
On oath she has given evidence which 
Is not controverted that she has been in 
continuous possession of the suit proper- 
ties all along. Even otherwise, after the 
adoption was held to be invalid, it is 
not shown that she was dispossess2d or 
lost possession in any manner known to 
law. Section 14 of the Hindu Succession 
Act, 1956 reads: 

“14 (1). Any property possessed by 
a female Hindu, whether acquired be- 
fore or after the commencement oi this 
Act, shall be held by her as full ewner 
thereof and not as a limited owner. 


her | 
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Explanation—- In this sub-section 
“property” includes both movable and 
immovable property acquired by a jemale 
Hindu by inheritance or devise, o> at a 
partition, or in lieu of maintenance 
or arrears of maintenance, or by gift 
from any person, whether a relative or 
not, before, at or after her mar- 
riage, or by her own skill or exertion, 
or by purchase or by prescription, or in 
any other manner whatsoever, and also 
any such property held by her as stri- 


.dhana immediately before the commence- 


ment of this Act. 

(2) Nothing contained in “sub-sec- 
tion (1) shall apply to any property ac- 
quired by way of gift or under a will 
or any other instrument oor under a 
decree or order of a civil court or under 
an award where the terms of the gift, 
will or other instrument or the decree, 
order or award prescribe a restricted 
estate in such property.” 

Prior to the Act, a female Hindu 
could own two kinds of properzy: (1) 


Stridhana and (2) Hindu  woman’s 
estate. Over Stridhana she hail full 
ownership, and, on her death. it devol- 


ved on her heirs. As regards property 
in which she acquired a Hindu woman's 
estate, her possession was that of an 
owner, but her power of alienation was 
limited and on her death, prcperty de- 
volved on the next heir of the last full 
owner and not on her heirs. This section 
abolishes Hindu woman’s estate and 
makes a female Hindu full owrer of any 
property possessed by her, whether ac- 
guired before or after the commence- 
ment of the Act, however acquired by; 
her except in cases provided by sub- 
section (2). 

Therefore the property which a 
female heir inherits by virtue of Sec- 
tions 6, 8, 15 and 17 of this Aet may 
be disposed of by her inter vivos or by 
will and if she dies intestate, it shall de- 
volve on her heirs under Sections 15, 16 
or 17, so also property which ske may 
have inherited prior to the coming into 
force of the Act of whick she hes been 
in possession. 

7. The expression ‘fall owner 
used in this section denctes tha: there 
shall be no restrictions as regards the 
powers of disposal by acts inter vivos 
or by will and further the proper-y shall 
pass to her heirs on her deatk. The 
term ‘full owner’ is equivalent to ‘abso- 
lute owner’. Before the Act also she 
could have alienated, but alienation was 


‘only binding on the reversioners if it 


was for legal necessity or benefit of the 
estate or with the consent of the next 
reversioners or surrender of the whole 
of the property in favour of the nearest 
reversioners. 

8. The opening words of sub-sec- 
tion (1) “Any property rossessed” by a 
female acquired before this Ac: make 
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it clear that the property acquired be- 
fore the Act must be in her possession 
at the date of commencement of the Act. 
If she had alienated the property and 
therefore was not in possession before 
the commencement of the Act, then the 
section will not directly apply. Her 
possession may be actual or constructive. 
The words “possessed by a female” refer 
to possession on or after the commence- 
ment of this Act. In this case the evi- 
dence conclusively establishes that she 


was the owner in possession of the suit. 


schedule properties at all material time. 

At this stage, we may refer to the 
decision in Ko ami ov. Veeravva, 
AIR 1959 SC 577. In dealing with the 
meaning of the expression ‘any property 
possessed by a female Hindu’ occurring 
in section 14(1) of the Act, this is what 
the Supreme Court said: 

“Section 14 refers to property which 
was either acquired before or after the 
commencement of the Act and that such 


property should be possessed by a female. 


Hindu. Reference to property acquired 
before the commencement of the Act 
certainly makes the provisions of the 
Section retrospective, but even in such 
a case the property must be possessed by 
a female Hindu at the time the Act 
came into force in order to make the 
provisions of the section applicable. * * 

8% The word “possessed” is used in 
ate 14 in a broad sense and in the 
context possession means the state of 
owning or having in one’s hands or 
power. It includes possession by receipt 
of rents and profits. ****** It is sufficient 
to say that “possessed” in Section 14 is 
used in a broad sense and in the con- 
text means the state of owning or hav- 
ing in one’s hand or power”. ` 


The Supreme Court has approved 
. the view expressed by the Calcutta High 
Court in the case of Gostha Behari v. 
Haridas Samanta, AIR 1957 Cal 557 in 
which it was observed: 

“The opening words “property pos- 
sessed by a female Hindu” obviously 
mean that to come within the purview of 
the Section the property must be in pos- 
session of the female concerned at the 
date of the commencement of the Act. 
They clearly contemplate the female’s 
possession when the Act came into force. 
That possession might have been either 
actual or constructive or in any form 
recognised by law, but unless the female 
Hindu, whose limited estate in the dis- 
puted property is claimed to have been 
transformed into absolute estate under 
this particular section, was at least in 


such possession, taking the word “pos- 


session” in its widest connotation, when 
the Act came into force, the section 
would not apply.” 


The view taken in Kotturswami’s 
case has been further explained by the 


A-I. R 


Supreme Court in Mangal Singh v. Smt. 
Rattno, AIR 1967 SC 1786. In the latter 
case the facts were that one Labhu died 
in the year 1917 and on his death his 
widow Smt. Harnam Kaur, who was the 
plaintiff in the suit out of which that 
case arose, came into possession of the 
land belonging to Labhu. She continued 
in possession of the land until 1954 when 
on an application. made by the collate- 
ralis of Labhu, the Naib Tahsildar by his 
order dated 26-6-1954 effected mutation 
in favour of those collaterals, who were 
defendants 1 to 4 in the suit. 


On the basis of that order they dis- 
possessed Harnam Kaur, who appealed 
to the Collector. The Collector having 


‘dismissed her appeal, she filed the suit 


on 1-3-1956 for possession of the land on 
the ground that defendants 1 to 4 were 
mere trespassers. When the said suit 
was pending the Hindu Succession Act 
came into force in June 1956. The suit 
continued to be pending till 1958 in 
which year Harnam Kaur died leaving 
Smt. Rattno as her heir under Hindu 
Succession Act. The question. for consi- 
deration was whether on account of the 
dispossession of Harnam Kaur in 1954 
by the defendants 1 to 4, she could not 
get the benefit of Section 14 (1) of the 
Hindu Succession Act. On the above 
facts, the Supreme Court held that Har- 
nam Kaur became the absolute owner 
of the land on the coming into force 
of the Act and observed in the course 
of its decision as follows:— 


“The .dispute in the case has arisen, 
because this section confers the right of 
full ownership on a Hindu female only 
in respect of property possessed by her, 
whether acquired before or after the 
commencement of the Act; and, in the 
present case, admittedly, the plaintiff 
had been dispossessed in the year 1954 
and was not able to recover possession 
from the defendants-appellants until her 
death in the year 1958. It was urged 
on behalf of the appellants that, in order 
to attract the provisions of Section 14 (1) 
of the Act, it must be shown that the 
female Hindu was either in actual phy- 
sical possession, or constructive posses- 
sion of the disputed property. On the 
other side, it was urged that even if a 
female Hindu be, in fact, out of actual 
possession, the property must be held 
to be possessed by her, if her ownership 
rights in that property still exist and, 
jn exercise of those - ownership rights, 
she is capable of obtaining actual posses- 
sion of it. It appears to us that, on the 
language used in Section 14 (1) of the 
Act, the latter interpretation must be ae- 
cepted. 

It is significant that the Legislature 
begins Section 14 (1) with the words 
“any property possessed by a female 
Hindu” and not “any property in pos- 
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session of a female Hindu”. If the ex- 
pression used had been “in possession 


of” instead of “possessed by”, the pro- 
per interpretation would protably 
have been to hold that, in order to 
apply this provision, the property nust 
_ be such as is either in actual possession 
of the female Hindu or in her construc- 
tive possession. The constructive pos- 
session may be through a lessee, mort- 
gagee, licensee, etc. The use of the ex- 
pression “possessed by” instead of the 
expression “in possession of” in our 
opinion, was intended to enlarge the 
meaning of this expression x X X X X 
It appears to us that the expression used 
in Section 14 (1) of the Act was intend- 
ed to cover cases of possession in law 
also, where lands may have descended 
to a female Hindu and she has not ac- 
-tually entered into them. It would of 
course, cover the other cases of ectual 
or constructive possession. On the lan- 
guage of Section 14 (1), therefore, we 
hold that this provision will becom= ap- 
plicable to any property which is owned 
by a female Hindu, even’ though she is 
not in actual, physical or constructive 
poss ion of that property.” 
the present case even 
though by the ‘ward? referred to 
above, defendant 1 requested the reve- 
mue authorities to enter the name of 
defendant 2 in respect of the suit pro- 
perties and also said that possessior. was 
given to him, because till the decision 
of this Court holding the adoption in- 
valid, the relationship between defend- 
ants 1 and 2 was apparently that of 
adoptive mother and adoptive son res- 
pectively, the possession by defendant 
No. 2 even if true was only in the capa- 
city of an adopted son not having the 
effect of excluding the adoptive mother, 
and as soon as this court declared that 
the adoption was invalid, possession of 
defendant 2 ceased and defendant 1 
continued to remain in possession cf the 
suit properties she being the owner. 
As a matter of fact, the plaintiff 
does not say in his plaint that defendant 
1 had lost possession at any time or 
alienated the properties. Relying on 
what is stated in para 4 of the plaint, 
at the time of argument Mr. Savanur 
contended that defendant 2 was ix pos- 
session but it could only be with the 
permission of defendant No. 1 whe was 
the owner of the suit schedule proper- 
ties. Even then, defendant 1 has been 
‘fn constructive possession. 
so, there is no substance in the conten- 
tion of Mr. Savanur. As stated earlier, 
` ithe evidence in this case conclusively 
establishes that at all relevant times even 
before the Act came into force and 
thereafter, defendant 1 was possessed of 
the suit schedule properties and by vir- 
tue of Section 14 (1) she became the 
owner. 


If tha: be 
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10. The second contention of Mr. 
Savanur which we have already noticed 
is that the Collector by his order dated 
23-1-1954 obviously pele to the coming 
into force of the du Succession Act, 
recognised defendant 1 as a limited 
owner in respect of the suit schedule 
properties for life, and therefore sub- 
section (2) of Section 14 was attracted. 
His argument on the face of it is not 
tenable for the reason that defendant 1 
did not acquire the said proparties for 
the first time under the order of the 
Collector. She had acquired the pro- 
perties after the death of her husband 
i. e., in 1937, and the order of the Col- 
lector only declared her existing right. 
Therefore Section 14 (2) is inapplicable 
to the facts of this case. 


11. Mr. Savanur lastly contended 
that the Hindu Succession Act itself is 
not applicable to agricultural lands be- 
cause entry 18 in List II of the Seventh 
Schedule of the Constitution, confers 
power on the State Legislature to make 
legislation in respect of agricultural 
lands. Hence Hindu Succession Act 
passed by the Parliament could not ap- 
ply to succession to agricultural lands. 

is argument is merely to be stated for 
being rejected. Entry 5 of List HI of 
the Seventh Schedule of the Constitution 
deals. with, the power to ləgislete in res- 
pect of marriage and divorce; infants 
and minors; adoption; wills, intestacy 
and succession; joint family and 
partition; all’ matters in respect of 
which parties in judicial proceedings 
were immediately before the commence- 
ment of the Constitution subject to their 
personal law. It may be noiced here 
that the corresponding Entry 7 in the 
Government of India Act, 1935. List wm 
read as follows: 


“Wilis, intestacy; and succession, 
save as regards agricultural land.” 


It is significant that in, „Entry 5 in 
the Constitution the words “save as re- 
gards agricultural land” have been omit- 
ted. The pith and substance of the 
Hindu Succession Act is to make a law 
relating to succession and not to deal 
with agricultural lands as such. That 
is the reason why the argument of Mr. 
Savanur requires no further considera- 
tion. The provisions of Section 14 of 
the Hindu Succession Act are matters 
which come within the ambit of Entry 5 
in List III of the Seventh Schedule of 
the Constitution and their applicability 
to agricultural lands cannot be excluded. 
This view of ours finds support in the 
decision Amar Singh v. Baldev Singh, 
AIR 1960 Punj 666 (FB) and Shakuntala 
Devi v. Beni Madhav, AIR 1954 All 165. 


12. For the reasons stated above 
we find no reason to disturb the decree 
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passed by the trial court and dismiss 
the appeal with costs. 


Appeal ` dismissed. 





AIR 1971 MYSORE 156 (V 58 C 38) - 
C. HONNIAH AND E. S. VENKATA- 
RAMIAH, JJ. 


B. Shambumal Gangaram . and an- 
other, Appellants v. The State Bank of 
‘Mysore, Respondent. 

Regular First Appeal No. 32 of 1966, 
D/- 20-8-1970 against ognari and 
decree of ist Addl. Civil J. Bangalore, 
D/- 22-11-1965. 

(A) State Bank of India (Subsidiary 
Banks) Act (1959), Section 3 — State 
Bank of Mysore is successor in interest of 
the erstwhile Bank of Mysore. 

(Para 7) 


Section 3 makes it clear that under 
the provisions of that Section the State 
Bank of Mysore was substituted in place 
of the then existing Bank of Mysore. In 
that view, the State Bank of Mysore 
roust be treated as the successor in inter- 
est of the Bank of Mysore and the form- 
er has right to proceed against the pro- 
perties mortgaged in favour of the Bank 
of Mysore. - (Para 7) 

(B) (Mysore) Retroceded Area (Ap- 
plication of Laws) Act (57 of 1948), Sec- 
tion 3 — To mortgages pertaining to pro- 
perties situated in Civil Area executed 
after its retrocession, Mysore. Transfer of 
Property Act applied and not Indian 
Transfer of Property Act. 

(C) Evidence Act (1872), Section 114 
illus. (b) — In a suit by banker against 


customer to recover advances made by. 


discounting undies, best evidence to 
show that he made no collections from 
drawers, would be the account books, 
maintained by him — Adverse inference 
ould be drawn against him if he with- 
held them. (Para 9) 
(D) Contract. Act (1872), Section: 139 
=- Mere omission of creditor bank to en- 
force claim under hundies pledged as 
securities by customer debtor after dis- 
counting them does not release customer 
(assuming he was surety and drawers of 
hundies were principal debtor) where 
bank has not undertaken to enforce 
claim under hundies — (X-Ref.: Contract 
Act, Ss. 134, 135, 137) — (Negotiable In- 
struments Act, Sections 39, 49) — AIR 
1939 PC 110 and AIR 1918 PC 226 and 
(1937) 41 Cal WN 1361 and AIR 1956 All 
8 (FB) and AIR 1958 Cal 530, Rel. on. 
(Paras 24, 26, 34) 
The reason is the customer could 
have himself set ie law in operation 
against the drawers after taking back 
the hundies from the Bank by making 
payment. (Paras 24, 34} 
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(Para 7) 


Rule 2, Civil P 


A.L Re 


The principle is this: If there is a 
contract express or implied, that the 
creditor shall acquire or preserve any 
right against the principal debtor, and 
the creditor deprives himself of the right 
which he has stipulated to acquire, or 


core anything to release any right which 


he has, that discharges the surety; but 


- where there is no such contract, and he - 


only has a right against the debtor with- - 
out reference to the maker or makers of 
the hundies and if he does not take any 
action against the maker of the hundi, 
that does not release. the debtor unless 
he can show some injury in consequence 
of the creditor's conduct. A debtor is 
not discharged merely by the omission 
of the creditor to sue. (Para 24) 


Section 139 of the Contract Act could 


‘be invoked by a surety only if-he is able 
` to show that the creditor has 


done any 
act which is inconsistent bier his rights 
or omits to do any duty and thereby im- 
pairs his remedy against the principal 
debtor. It is true that if the creditor 
either by express or implied contract 
agreed with the surety that he wo 
recover the debt in respect of the hun- 
dies, and if the creditor fails to do so 
and allows the hundies to become time 
barred, the surety would have a cause 
of action under Section 139 of the Con- 
tract Act. (Para 23} 


The provisions of the Contract Act 
dealing with cases in which a surety is 
discharged must. in the case of parties 
to bills of exchange, ‘promissory notes 
and cheques, be read along with Ss. 39 
and 40 of the Negotiable Instruments 
Act, Section 40 does not apply as the 
bank did not destroy or impair the 
remedy of the customer in respect of 
the hundies. (Para 33} 

(E) Civil P. C. (1908), Order 2, Rule 
2 — Plea of bar under Order 2, Rule 2 
must fail where there is no identity of 
causes of action in prior and subsequent 
suits. (Para 36) 

In order to succeed In a plea of bar 
raised under Order 2, Rule 2, the defend- 
ants must make out (1) that the sub- 
sequent suit was in respect of the same 
cause of action as that on which- the 
prior suit was based; (2) that in respect 
of the cause of action in that suit the 
plaintiff was entitled to more than one 
relief; (3) that the plaintiff without leave 
obtained from the court, omitted to sue 
for the relief for which the subsequent 


_suit had been filed. Thus, the defendants, 
‘in order to succeed, should establish the 


precise cause of action upon which the 
prior suit was filed and that on which 

e claim in the subsequent suit is based 
end they have to show that there 
is identity of the causes of action in the 
two suits. Otherwise, there would be 
no scope for the application df Order 2, 
C. (Held there was no 
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Identity of causes of action in the two 
suits.) (Para 36) 


(F) Limitation Act (1963), Section 20 
— Acknowledgment is admission by war 
ter that there is debt owing by hin, to 
receiver of letter or to some other per- 
son on whose behalf letter is received. 
1884 Ch D 474 (481), Foll. (Para 37) 
It is not enough that he refers to a 
debt as being due from somebody. In 
order to take the case out of the statute 
there must, upon the fair construction 
of the letter, read in the light of the 
surrounding circumstances, be an ad- 
mission that the writer owes the debt. 
Gm the instant case. it was held that 
there was admission by the defendants 
that they owed that debt which debt 
was referable only to the mortgage debt 
in suit.) (Para 37) 
(G) (Mysore) Money-lenders Act 
1961 (12 of 1962), Section 28 (2) — Inter- 
est agreed at 63% p. a. on secured Jebts 
with quarterly rests cannot be said to 
be excessive, as, after each quarter, it 
would not exceed 9% p. a. permitted by 
the Act. (Para 38) 
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HONNIAH, J.:— This app2al arises 
out of a suit brought by the State Bank 
of Mysore, represented by its General 
Manager, against B. Shambhumull 
Gangaram, a firm of Panka, represent» 
ed by its sole proprietor B. G. Chag- 
ganmul (ist defendant) a B. S. G. 
Chagganmull personally (2nd defendant) 
to recover Rs. 1,61.272.45 with current 
and future interest and costs as money 
due to the Bank on accounts in respect 
of which the eee defendant on behalf 
of himself and the firm had executed two 
memoranda of deposit of title deeds, each 
for Rs. 1,00.000/- dated 14-8-1950 and 
21-8-1950. thereby mortgaging the proper- 
ties shown in plaint ‘A° and ‘B’ schedules 
and by sale of the schedule prcperties 
other than those released from time to 
time by the Bank. 


2. , In or about August 1950 the 
defendants approached the erstwhile 
Bank of Mysore Ltd., which will herein- 
after be referred to as the “Bark” for 
purpose of convenience and brevity, for 
an advance upto a limit of Rs. 2,90,000/- 
offering the schedule properties as secu- 
rity for repayment of the advances to 
be made: from time to time in addition 
to the hundies executed by third parties 
in favour of defendant No.1. The defend- 
ants availed themselves us the facilities 
that were. so granted and became due in 
a sum of Rs. 1.60,375.86 as per the certi- 
fied statement of accounts eee 
along with the plaint. Interest at 64 p 
cent. ‘per annum has been charged to this 
account. Under the Proparty Loan Ac- 
count, the defendants became due in a 
sum of Rs.- 896.59. The defendants. there- 
fore, became due in a sum of Rupees 
1,61,.272.45.- This is how the claim of the 
Bank is put forward in the plairt- 


3. It could be gathered from the . 
material available in this case that the 
defendants had two kinds of accounts 
with the plaintiff, one being Local Us- 
ance Bills Discount Account (L. B. D. 
Account) and the other Overdraft (O. D.) 
Account. Under the Overdraft Account, 
the defendants became due in a sum of 
Rs. 58,879-5-0 in the ‘year 1956. The Bank 
filed O. S. No. 19/56 on the file of the 
District Judge, Civil Station. Bangalore, 
and obtained a decree against tne defend- 
ants. The defendants appear tc have 
satisfied that debt by sale of certain 
items of mortgaged properties In res- 


‘pect of the L. B. D. account, the defend- 


ants had offered the schedule proper- 

ties as security by mortgaging them and 

in addition had given hundies executed 

by fee parties in favour of defendant 
o. t. 

4. - The defendanfs resisted the 
claim of the plaintiff on various grounds. 
They contended. that the pleintiff was 
not entitled to collect and realise any 
securities executed in favouz . of the 
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Bank without a registered conveyance or- 


transfer or assignment as per provisions 
of the Stamp Act, the Registration Act 
and the Transfer of Property Act. The 
amalgamation of the Bank with the State 
Bank of Mysore is a transgression of the 
powers conferred on the local legislature 
and cannot override the provisions of 
the Central Legislation. Therefore, the 
plaintiff cannot seek to have a right to 
recover the claim in this case. The 
Bank advanced certain monies to the 
second defendant on the strength of de- 
posit of title deeds and ‘discounting hun- 
dies. Several hundies formed security 
furnished by the defendants and the 
Plaintiff has suppressed that fact. The 
plaintiff ought to have filed a suit to 
recover the monies due under the hun- 
dies and should not have brought the 
present suit against the properties mort- 
gaged. The defendants stated that the 
suit was barred by time inasmuch as 
there is no truth in the allegation of the 
plaintiff that they acknowledged the lia- 
bility. In the course of the transaction 
of advances made by the plaintiff to the 
2nd defendant, the defendant was taking 
securities and sometimes discounting 
hundies. The plaintiff filed a suit (O. S. 
19/56) on the file of the First Additional 
Civil Judge, Bangalore for recovery of 
Rs. 58,879-5-0 as the amount found due 
under the overdraft facility. That suit 
ended in a decree. The discounting of 
hundies was a part of the said account 
and it was not distinct and separate ac- 
count. Therefore, in that suit the plain- 
tiff ought to have claimed the amount 
claimed in this suit as well and having 
omitted to do so, it was not open to the 
plaintiff now to enforce its right regard- 
ing the suit: amount and the same is 
barred under Order 2, Rule 2, Civil P. C. 
The plaintiff had retained hundies pre- 
sented to it by the defendants for dis- 
counting and had allowed those hundies 
to become time-barred with the result 
the defendants were discharged to the 
extent of the amount due under the 
hundies. The plaintiffs ought to have 
realised the amounts on those hundies 
as -the plaintiff stood in the position of 
an agent of the defendants in regard to 
the hundies and if the plaintiff had al- 
lowed those hundies to become time barr- 
ed, the defendants were entitled to ask 
the plaintiff to adjust that amount. They 
stated in the written statement that each 
of the hundies gave rise to different 
cause of action and therefore the items 
of L. B. D. account on account of differ- 
ent hundies became time-barred and the 
drawers of the hundies not being made 
parties tothe suit, the suit was not main- 
tainable. Incidentally they pleaded that 
the interest claimed was excessive. 

5. On these contentions, the trial 
Court raised 14 issues. The trial court 
megatived all the contentions of the 


Ae J. R 


defendant and decreed the suit. The 
said decree is challenged in this appeal, 


6. - Defendant 2 had transactions 
with the Bank from the year 1950 and 
before. He had two kinds of accounts, 
the first being L. B. D. account and the 
other current account. Under the L. B. D. 
account, the defendant’ was given the 
facility of getting advance to a. limit of 
Rs. 2,00,000/- in the beginning and sub- 
sequently that limit was reduced to Rs. 
1,50,000/- which was later reduced to 
Rs. 1,00,000/-. For the advance so made. 
the Bank had taken the security by 
deposit of title deeds of immovable pro- 
perties mentioned in the schedule and 
also hundies. Under the other account, 
the Bank had given additional facility to 
the -second defendant of overdraft 
to the extent of Rs. 50,000/- for which 
the second defendant had executed a 
promissory note. The evidence shows 
that later the limit of overdraft facility 
on this account was reduced to Rs. 25,000. 

7. Mr. Nanjundaswamy, the learn- 
ed counsel for the defendants, urged 
that the State Bank of Mysore could 
not be the successor in interest of the 
Bank and therefore the plaintiff had no 
right to proceed against the mortgaged 


properties. Section 3 of the State Bank 
of India (Subsidiary Banks) Act, 1959, 
makes it clear ‚that under the provi- 


sions of that Section the State Bank of 
Mysore was substituted in place of the 
then existing Bank. If that be so, there 
is no substance in the contention of Mr. 
Nanjundaswamy. It was also contended 
that the two mortgage deeds Exs. P-1 
and P-2 have been duly stamped and 
registered under the Mysore ‘Transfer 
of Property Act and as they pertain to 
properties situated in the Civil Area 
prior to the retrocession of that area to 
the erstwhile State: of Mysore in 1947, 
the Indian Transfer of Property Act was 
applicable to this area and also the 
Indian Stamp Act and that even after 
the retrocession by virtue of Mysore 
Act XXV of 1947 (the Retrocession) 
(Miscellaneous Provisions) Act, the same 
old law continued to be in force and 
therefore the deeds in question were 
not in accordance with the Indian Stamp 
Act, which was in force in the Civil 
area and hence they were not valid 
deeds.” But this argument overlooks the 
provisions of Act No. LVII of 1948. 
Section 3 of that Act provided that all, 
laws in force then in the State of Mysore 
were made applicable to the retroceded 
area, from the appointed day’ except to 
the extent of the exceptions made in 
the Act itself. On an examination of 
the provisions of the said Act, it is 
abundantly clear that Exs. P-1 and P-2 
are in accordance with the law of Trans- 
2e of Property then in force in the 
tate. 


a 


ie 


It was next contended that the 
den ake had admittecly furnished two 
securities one by way of deposit of title 
deeds and the other by way of hurdies. 
The plaintiff could not have filed the 
suit only against one security, bat it 
should have proceeded against the other 
security also namely the hundies. The 
argument was that the plaintiff heving 
not taken action on the hundies and hav- 
ing retained them with them without re- 
turning them to the defendants in time 
thereby allowing them to become time- 
barred, had destroyed or impaired the 
defendants’ remedy against the prior 
parties and therefore the defendants 
were discharged from the liability to the 
plaintiff to that extent, as if the hundies 
had been paid at maturity. 

9. The second defendant has de- 
posed that. he was given facility to the 
extent of Rs. 2,00,000/- by the Bank in 
the L. B. D. account and’ Rs. 25,000/- in 
the current account, and that was in the 
year 1950. Ex. P-8 dated 9th December, 
1950 is a letter written by the second 
defendant to the Bank. The conterts of 
this letter disclose that he had offered 
the immoveable properties as security 
besides agreeing to tender the Bills 
drawn by different parties in favour of 
his firm as regards the monies borrow- 
ed from him from time to time. Tc ope- 
rate the L. B. D. account, according to 
the admission of the second deferdant, 
it became necessary for him to open the 
current account in the B and there- 
after, current account was opened. He 
used to tender hundies to the Banx for 
discounting and the Bank after discount, 
and deducting advance interest for the 
period noted in the hundies, was credit- 
ing the amount to his current account 
facilitating him to draw the amount at his 

. convenience. -He has further stated that 
at the time of discounting the huadies, 
he was endorsing them in favour cf the 
Bank or order. On maturity of the hundies 
they had to be honoured by payment to 
the Bank by the drawer of the htndies 
or by him. His evidence in examination- 
in-chief is that the drawers of the 
hundies would invariably pay hine the 
money and that he in turn woulc pay 
to the Bank and get the hundies dis- 
charged. The drawers of the Hundies 
were not acquainted with the procedure 
of honouring the hundies deposited by 
him in the Bank. Therefore, they used 
to pay him all the amounts on ail the 
hundies and then in turn he used to pay 
the Bank. After receipt of such pay- 
ments, the Bank was returning the hun- 
dies with an endorsement “payment re- 
ceived”. His evidence shows that he 
used to receive the monies from the draw- 
ers of the hundies and would pay to the 
Bank either in cash or by way of cheque 
on his current account. Further, ke has 
stated that, the drawers of the hwndies 
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used to be notified by the Bank about 
the due date even at the time of discount- 
ing. His evidence further shows that lf 
the drawer of a hundi did not pay either 
to him or the Bank, he used to take 
back that hundi from the Bank and 
give a fresh one. He has admitted in 
unequivocal terms that the Bank had 
issued notices to the drawers of the hun- 
dies and also to him calling upor them 
to pay the amount. It is therefore 
clear that the defendants did not pay 
the amounts in respect of the [undies 
pledged with the Bank. No doubt, in 
his’ evidence the second defendant has 
stated that he asked for the retarn of 
the hundies to get a renewal from the 
drawers of the hundies or to get fresh 
hundies. But he has not stated that the 
Bank refused to return the hundies 
against payment. What all he has stated 
is that if the hundies had been returned 
to him he would have been in a position 
to collect the amounts from the drawers 
and pay to the Bank. Because the Bank 
did not return the hundies, he could not 
collect the amount from the drawers of 
the hundies and as those hundies have 
become now time barred, the plaintiff 
cannot file a suit for the recovery of the 
amounts due in respect of those hundies. 
But his evidence shows that whenever 
he made payment to the Bank, th2 Bank 
used to make an endorsement >f dis- 
charge on the hundies and return the 
same to him and if no payment was 
made, even according to him, the Bank 
was not returning them to him. Some 
drawers, as admitted by him, tsed to 
credit to his current account monies due 
in respect of their hundies. With res- 
pect to the hundies that he had pledged 
with the Bank, he had maintained ac- 
count showing the amount that he had 
lent to various persons who had 
executed hundies and the amount that 
he had received from them. His own 
admission is that the account books are 
with him. In order to show that he has 
not collected amy amount trom the draw- 
ers of the hundies that he had vledged 
with the Bank, the best evidence would 
have been to produce the accoun: books 
or to examine the drawers. From the 
fact that he has withheld the account 
books, the only inference that could be 
drawnis thatifhe had produced the ae- 
count booksthey would have gone against 
his interest. Two inferences are pos- 
sible; one is that either he has collected 
the amounts due under the hundizs from 
the drawers or the other is that the 
hundies pledged by him with the Bank 
were fictitious. The latter inference is 
possible from the fact that the second 
defendant himself used to discharge the 
hundies. pledged with the Bank ər used 
to give another hundi taking fhe one 
pledged. It is significant that defendant 
No. 2 produced from his custody Ex. D-3, 
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which was one of the hundies pledged 
by him and later taken back by him 
after payment. Ordinarily it should have 
been with the drawer. At no point of 
time, the drawers, according to the 
second defendant himself had anything 
to do with the Bank. 
the second defendant himself has stated 
in respect of the hundies. it was under- 
. stood between the parties that the plain- 
tiff had to look to the security of im- 
moveable properties for any amount due 
by the defendants and there was no 
agreement or contract that the plaintiff 
had to take action on the hundies. 


10. Although the hundies were 
considered as securities for the amount 
advanced, in fact and in reality the 
plaintiff gave facility to the defendants 


upto a limit of Rs. 2,00,000/- on the spe-' 


cific understanding that the defendants 
should open an account called the L. B. 
D. account; they should draw the amount 
on discounting hundies; the Bank should 
hold those hundies and that finally what- 
ever amount became due under the 
L. B. D. account would be recovered by 
the Bank from the defendants’ or by 
proceeding against the properties secur- 
ed. The presentation of hundies and 
discounting them were considered to be 
one ofthe modes by which the defend- 
ants should draw advances from the 
Bank. The defendants have in fact 
taken advances only on presenting the 
hundies and discounting them. The ef- 
fect of this mode was to compel the 
defendants to credit the amounts to the 

and get the hundies discharged. 
The defendants were admittedly doing 
money-lending business. After taking 
advances from the Bank they were lend- 
ing monies to their customers and taking 
hundies from them, which in turn were 
‘discounted in the Bank What appears 
from the transaction is that the presen- 
tation of hundies and discounting them 
was a mode for drawing the advances 
from the Bank and it was not intended 
that the hundies should necessarily be 
securities for the advances made, be- 
cause security of immoveable properties 
had been taken by the Bank under Exts. 
P-1 and P-2. Therefore, there is no sub- 
stance in the contention that the plain- 
tiff should have had recourse to the hun- 
dies to recover their debt. No question 
of splitting up the securities has arisen 
in this case. The only security that had 
been given by the defendants was the 
immoveable properties under Exs. P-l 
and P-2 and the suit brought by the 
plaintiff is in order. 

11. This is not a case governed 
by the law of guarantee as sought to be 
made out by Mr. Nanjundaswamy, with 
reference to the hundies. It is impor- 
tant to distinguish clearly between the 
rights of a surety under an or 


In view: of what: 
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contract of guarantee not containing any 
special provisions and the rights of a 
surety where the instrument creating 
the suretyship contains certain special 
clauses. It is elementary law that in a 
simple case of guarantee, the surety is 
discharged if the creditor gives time to 
the principal or does certain other acts; 
and, a fortiori, if the creditor releases 
the principal debtor, of course the surety 
is released too. At one stage Mr. 
Nanjundaswamy urged that the drawers 
of hundies were really the principal. 
debtors and that the defendants were 
only guarantors or sureties. ‘This is 
hardly a case of that type. This is a 
simple case in which the defendants 
borrowed money against the hypothecat- 
ed deeds and also by depositing ‘hundies 
with the plaintiff. The admitted course 
of conduct of parties wasthat the defend- 
ants had -to take back the hundies 
by making payment or by tendering 
fresh hundies by way of renewal. There 
is no instance in which any drawer of 
hundi directly . made payment to the 
plaintiff and received the hundi back 
with an endorsement of discharge. This 
conduct in a way modified the ordinary 
law of guarantee. In this case, there is 
no covenant to realise debt by enforcing 
the hundies, but Exts. P-l and P-2 are 
documents in which second defendant’s 
property was made available to the cre- 
ditor for the debt. Defendant’2 has con- 
veyed his properties under the two docu- 
ments to the plaintiff for the purpose of 
securing advances on the basis of dis- 
counting the hundies. .There is no sub- 
stance in the contention of the defend- 
ants that they became sureties in res- 
pect of the hundies discounted by them 
in the plaintiff's bank and as the plain- 
tiff failed to take action on the hundies 


. and having allowed them to become time 


barred, to the extent of the amount cov- 
ered under the hundies they were dis- 
charged. It seems to us plain that by 
this transaction the Bank discounted the 
hundies and kept them with them. in 
order to facilitate the defendants to get 
advances -of. monies as agreed to be- 
tween the parties to the extent of Rs, 
2,00,000/- from time to time. i : 


- 12. The second point which is 
also plain from .the transaction is that 
the Bank -was the mortgagee in respect 
of the schedule properties mentioned in 
Exs. P-1 and P-2 to the extent of the 
amount that would be found due ‘ulti- 
mately under the L. B. D. account, the 
upper limit being Rs. 2,00,000/-. The 
position is this: Rs. 1,61.272-45 was the 
amount found due on the L. B. D. ac- 
count after taking accounts, which has 
been accepted by the defendants long 
after the hundies: became due from time 
to time as per their acknowledgments. 
It is perfectly possible for a surety to 
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contract with a creditor in the surety- 
ship instrument that notwithstanding 
any composition, release, or arrangement 
the surety shall remain liable although 
the principal does not. - In- the irstant 
case, the defendants, after the Bank 
granted facility to the extent o2 Rs. 
9,00,000/- under the L. B. D. account, 
wrote to the Bank on December 9, 1950 
as per Ex. P-8 as follows: 
“Telephone No. 31. 
B. S. G. Chagan Mull 
Sole PODERI: 
. Samboo Mull Gangaram 
ers, , 
No. 49, Brigade Road, 
Shoolay, Bangalore, 
9th December, 1950. 
The General Manager, 
Bank of Mysore Ltd., 
Bangalore. 
Dear Sir, 
We thank you for having granted us 
Local Bills Discounting limit cf Rs. 
2,00,000/-. 


We may mention that the security 
for the said limit is our bungalow. pro- 
perty valued more than Rs. 6,00,000/- 
besides the tenderance of bills drawn by 
the different parties in our favour for 
the monies lent to them from time to 
time. 


We find that the limit now sanc- 
tioned is not sufficient when compared 
to the volume of business. Mor2over, 
we have given you very valuable house 
property as Security. 


We, therefore, eet you to grant 
us an enhanced D: limit of Rs. 
4,00,000/- as requested in our previous 
application. 


Kindly also reduce the rate of inter- 
est on L. B. D. account from 54%. 
Thanking you, 
We remain, 
Yours faithfully, 
For B. Samboo Mull Gangaram, 
Sd/- B. S. G. Chagan Mull 
Proprietor.” 


_ _ 13. Althogh by this letter the 
defendants agreed to pledge the htndies, 
it is clear from the said letter that the 
main security on the basis of which 
the amounts were advanced by the Bank 
was the suit schedule properties. Exhi- 
bits P-68 to P-125 are hundies discount- 
ed by the defendants in the Banz and 
left with the Bank as additional seeurity. 
Most of these hundies are of the year 
1953 and only a few of ther are 
of the year 1954. The due date of these 
hundies was 90 days from the date of 
the execution and some of them became 
due in-the year 1953 and the remaining 
in the beginning of the year 1954.- But 
even before they became time tarred, 
the evidence of P. W. 1 Krishnamurthy, 


U vT w 


B. Shambumal v. State Bank of Mysore (Honniah J.) -[Prs. 12-14] Mys 161 ` 


the then General Manager of the Bank, 
shows that notices of the maturity of 


-hundies were issued both to the draw- 


ers and discounters. The Bank did not 
proceed against the drawers of the hun- 
dies for three reasons as stated by P.W.1 
namely, (1) the second defendant was re- 
questing the bank not to proceed against 
him but to give time, (2) the Bank had 
the collateral security of property and 


.(3) the Bank did not consider them -to 


be good enough parties. 


14. P. W. 1 has stated in his evi- 
dence that the defendants requested the 
Bank not to take action and to wait and 
therefore the Bank did not eithar pro- 
ceed against the drawers or the defen- 
dants. The hundies Exs. P-68 to P-125 
have been endorsed in favour of the 
Bank by the defendants and that en- 
dorsement reads: “Pay Bank of Mysore, 
Ltd., or Order”. P. W. 1 has deposed 
that payments were made by the second 
defendant himself to the Bank in dis- 
charge of the liability of those hund- 
ies and that at no time the drawers of 
the hundies discharged the hundies by 
payment of monies to the bank. He went 
on to say that the second defendant at 
times was making cash payments and on 
some occasions he was giving fresh hun- 
dies in substitution of matured old hun- 
dies. The defendants sometimes were 
not retiring the hundies on du2 dates 
and used to pay later anc for that over- 
due interest was debited to their ac- 
count. This witness further statad that 
the second defendant had met him in 
connection with the suit claim as the 
Bank had made several d2mands and re- 
quested the Bank to give him time to 
pay the amounts. As the Bank had 
enough. of security, time was given to 
him. In the course of his evidence, 
P. W. 1 has stated that the Bank, at all 
relevant time, considered the property 
as security. The drawers of the hundies 
were not the drawers approved by the 
B His evidence shows thet there 
are two classes of drawers of undies. 
One such class consisted af parties whose 
property was taken as collaterel secu- 
rity and on taking such security, the 
Bank used to discount the hundies ten- 
dered by them without further enquiry. 
As regards the other class, wherein no 
collateral security of property was taken, 
the Bank used to enquire into the assets 
of the drawer and after ascertaining his 
solvency the Bank used to disccunt the 
same. This witness has stated in un- 
equivocal terms that the huncies dis- 
counted by the defendants with the 
Bank were of the former character. 
Finally, this witness has denied che sug- 
gestion made on behalf of the defen- 
dants that the second defendant had met 
him and had requested him to zake ac- 
tion against the drawers of the hundies 
for realisation of the dues. 
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15. The Bank, in fact, issued 
notices not only to the defendants but 
also to the drawers of the hundies, as 
stated earlier, before the hundies be- 
came time barred, asking them to dis- 
charge the hundies. Apart from the oral 
evidence of the then General Manager 
to the effect that the second defendant 
approached him and requested him for 
time for discharge of the hundies, the 


letters written by the defendants clearly. 


support the case of the plaintiff that 
the Bank was not to take action on the 
hundies at all. 


16. Ex. P-13 is a letter written 
by the defendants to the Bank stating 
that the’ bills which fell due at the time 
of writing the letter during that month 
would be paid in cash and the balance 
in bill discounting account would be 
reduced to Rs. 1,00,000/-. In another 
letter Ex. P.14 dated 10-1-1956 written 
by the Agent of the defendants, the 
defendants mentioned that in spite of 
earnest trial, they were-unable to collect 
their outstandings and as they had defi- 
nite assurance of payment from their 
clients. they would bring their account 
to order early. .In that letter it has 
been specifically mentioned that the loan 
given to-them is based on adequate 
security, referring to the mortgage secu- 
rity, and requesting the Bank. to give 
them some more time. By another letter 
dated 21-9-1956 the defendants stated 
that they were making sincere attempt 
to make payments towards L. B. D. ac- 


count by selling some of the mortgaged’ 


properties and as the Bank had accom- 
modated and assisted them all those 
years, they requested the Bank to put 
up with some more delay so that they 
might sell some property and pay the 
amount due to the Bank. By one more 
letter Ex. P-17 dated 19-9-1957 the 
defendants stated that towards the 
amount due under the L. B. D. account 
sufficient security had been furnished by 
depositing the title deeds and that they 
would sell some of the properties mort- 
gaged and pay the amount due to the 
Bank and as the Bank was holding 
valuable security, they requested the 
Bank not to rush to Court and wanted 
some more time to pay the amount. 


17. From the correspondence be- 
tween the Bank and the defendants, it 
is clear that the parties never intended, 
- more so the defendants, that the Bank 
should take action on the hundies, when 
they became matured, against the draw- 
ers. As a matter of fact, the defendants 
never wanted the Bank to take any ac- 
tion against the hundies at all, but on 
the other hand, they requested the Bank 
to give them time to pay the amount 


due to the Bank stating that they would 


themselves collect from the drawers the 
amounts stated in the respective hund- 


ALR. 


ies. From the conduct of the parties 
and the manner in which the L. B. D. 
account transaction has been dealt with, 
it is obvious that the defendants, at any 
rate, discounted the hundies in the Bank 


and had taken advances on that basis 


for which according to the Bank, the 
only security was the mortgaged pro- 
perties. The hundies in the instant case 
were taken by the Bank as additional 
security with no further responsibility 
in respect of them. 


here to 
to time even 


18. It may be relevant 
mention that from time 
after the hundies became time-barred, 
the defendants accepted their liability 
due to the Bank by certifying the certi- 
ficate of balance in the L.B.D. account. 
For example, Ex. P-19 is one such cer- 
tificate, in which the balance on the L 
B. D. account was accepted by them as 
Rs. 1,31,135-94 as on 31-12-1958. There- 
fore, it .is futile for the defendants to 
contend that they are discharged from 
the liability to the extent of the amount 
eee under the hundies Exs. P-68 to 

-125. 


19. Mr. Nanjundaswamy cited 
number of decisions in support of his 
contention that the plaintiff having not 
taken action in respect of the hundies 
against the drawers, the defendants are 
discharged to the extent of the amount 
covered under the hundies. In Mulraj 
Khatau v. Vishwanath Prabhuram 
Vaidya, (1913) ILR 37 Bom 198 the ap- 
pellant and the respondent were rival 
claimants to the proceeds of a policy of 
insurance on the life of their debtor 
which had been paid into court by the 
Insurance Company as a defendant in a 
suit brought for the money in which 
the appellant was also a defendant. The 
appellant relied on an assignment by 
the debtor of the policy by an instru- 
ment in writing; and the respondent 
based his claim on a deposit of the 
policy with him by. the debtor unaccom- 
panied by any written instrument. It 
was held by the Privy Council that the 
case was governed by Section 130 (1) 
of the Transfer of Property Act (IV of 
1882, as amended by Act II of 1900) 
which precluded the application in India 
of the principles of English law; and the 
title of the appellant, as being based on 
an instrument in writing, and so con- 
forming in all respects with the provi- 
sions of that section, was absolute as 
against that of the respondent who 
acquired no right to the policy or its 
proceeds by reason of the deposit. The 
right to the proceeds was an “actionable 
claim”; and section 130 covered trans- 
fers by way of security, as well as ab- 
solute transfers as appeared from illus- 
tration 2 to the section. We are unable 
tp as how this decision helps the defen- 

ts. ; 
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20. In Muthukrishna- Alyar v. 
Vera Raghava Aiyar, AIR 1915 Mad 1031 


(FB) their Lordships were dealing with. 
a case of hypothecation of promissory. 


note with the creditor. The facts were 
that— “A by deed hypothecated a pro- 
missory notein his favour to Bas security 
` for money owing ‘by the former tọ the 
latter. The promissory note was not 
endorsed to B. It became -time- 

‘and the question was whether B should 
be debited with the amount due o2 the 
note.” Dealing with the question, their 
Lordships held: 

“that the hypothecation was a 
transfer of an actionable claim within 
the meaning of S. 130, T. P. Act, and 
thus the remedies of the mortgagor 
having been transferred to the mor- 
tgagee, B was entitled to recover the 
sum due from the maker of the pro- 
missory note and in taking the account 
of what was due-to him was liable to 
be debited with the amount of the note 


if he without justification allowed the ` 


debt to become irrecoverable.” 


This is again a case under Section 130° 


of the Transfer of Property Act (4 of 
1882) and the facts in that case were 
entirely different from the facts of this 
case and no assistance could be taken 
from that decision. 

21. In Shyam Kumari v. Ram 
shwar Singh, (1905) ILR 32 Cal 27 (PC), 
the question related to assignment of a 

` debt in favour of the mortgagee by the 
mortgagor due to him from a third per- 
son. Dealing with thet question, their 
Lordships of the Privy Council observed 
that it lay upon the mortgagee to use 
reasonable diligence to recover tke as- 
signed debt from the. debtor, and: that 
it appearing that no serious attemrt had 
been made to do so, it had been rightly 
deducted in the account of the mort- 
gagee. In Jambu Chetty v. Palaniappa 
Chettiar, (1903) ILR 26 Mad 526. the 
facts were that the plaintiff brought an 
action against the defendant fcr the 
amount due on account of goods sold 
and delivered and money lent. The 
_defence was that plaintiff had accept- 
ed hundies in discharge of the dett and 
was, in consequence, debarred from 
suing on the original consideration and 
that his remedy if he had one, was on 
the hundies. It was also contended that 
the hundies had been accepted as cash 
payment, in consideration of a discount, 
and that,-in consequence, plaintif? had 
mo cause of action either on the original 
debt or upon the hundies, as he had 
taken the risk of the latter beinz dis- 
honoured by the drawee. On the evi- 
dence it was found that the hundies in 
question were accepted as absolute pay- 
ment of the debt and that the plaintiff 
therefore could not sue on the original 
debt. Further it was pointed out that 
even in the view that the hundies were 


damages. 


given and taken as conditional payment 
of the debt, the plaintiff could no? main- 
tain the action as he was guilty of laches 
in respect of the same and they must 
therefore be treated as absolute pay- 
ments. The facts of this case ere. dif- 


-ferent from the facts in the instant case 


because there is no evidence that the 
hundies were accepted absolutely in dis- 
charge of the debt. 


22. Great: reliance was placed by 

- Nanjundaswamy on fhe decision in 
Ganpatrao Balkrishna Bhide v. Maha- 
raja Madhavarao Sinde, (1911) TLR 35 
Bom 1; in that case, the plaintiff sued 
to recover from the defendant certain 
sum of money and for accounz and 
The plaint alleged that the 
defendant was plaintiffs agent and was 
as such in management of the plaintiffs 
properties at various places and he had 
sent tothe plaintiff from timeto time ab- 
stracts of accountsandthe suitwes filed 
onthe basis ofthe accounts so mace. Out 


-ofthe amount which the plaintiff sought . 


to recover from the defendant, en item 
of Rs. 3,136-15-11 was strenuously con- 
tested. The defendant answered that 
when the plaintiff appointed him as his 
agent, he deposited Rs. 3.000/- with one 


person at the direction of the’ plaintiff 
` bims 


elf and. when he gave over charge 
to plaintiffs another agent, he gave him 
with. consent a ‘cheque’ (letter) to 


-recover the balance due from the said 


deposit. of Rs. 3,000/- and the plaintiff 
accepted the ‘cheque’ and passed receipt 
in his favour and thereiore the suit 
brought. would not lie. On those facts 
it was. held that: 


“where money - deposited with a 

stakeholder was validly assigned: by the 
depositer to his creditor in satisfaction 
of his debt and the creditor, being able 
to recover the amount so assigned, ne- 
glected to do so he was chargeable with 
the amount.” 
In the case cited above it is sean that 
the defendant had given a cheque in 
respect of the amount that he had de- 
posited ‘with the person named by the 
plaintiff and the plaintiff having accept- 
ed the cheque and given discharge to 
that effect to the defendant, plaintiff 
could not have claimed if he had failed 
to recover the amount from the person 
with whom the defendart had deposit- 
e the amount. That is not the case 
ere. 


23. Mr. Nanjundaswamy relied 
upon the provisions of Section 139 of 
the Contract Act. This section could be 
invoked by a surety only if he is able 
to show that the creditor has done any] - 
act which is inconsistent with his rights 
or omits to do any duty and thereby 
impairs his remedy against the princi- 
pal debtor. It is true that if the credi- 
tor either by express or implied con 
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tract agreed with the surety that he 
would recover the debt in respect of the 
Ihundies, as in this case, and if the credi- 
tor fails to do so and allows the hundies 
to become time-barred, the surety would 
have a cause of action under Section 139 
of the Contract Act. A passage from 
‘Chitty on Contracts’ may be extracted 
to illustrate: 


“If there is a contract, express or 
implied, that the creditor shall acquire 
or preserve any right against the debtor, 
and the creditor deprives himself of the 
right which he has stipulated to acquire, 
or does anything to release any right 
which he has, that discharges the surety; 
but if there is no such contract, and 
he only has a right to perfect what he 
has in his hand, which he does not do, 
that does not release the surety unless 
he can show that he has received some 
injury in consequence of the creditor’s 
conduct.” 


Therefore, there is no substance in 
the contention of Mr. Nanjundaswamy 
that Section 139 of the Contract Act 
comes to the aid of the defendants. In 
view of the facts of this case in which 
the defendants are not sureties, we are 
unable to get any assistance from the 
decision in K. M. K. Subbaraya Chettiar 
y. Abirami Ammal, AIR 1965 Mad 157, 
which was dealing with Sections 8 and 
78 of the Negotiable Instruments Act. 


_ 24 It is true that the statute of 
limitation has run against the hundies. 
Mr. Nanjundaswamy contended that the 
Bank being the holder of the hundies, 
the Bank in fact, became the creditor 
of the maker or makers of the hundies 
and the defendants became sureties in 
respect of those hundies; the Bank hav- 
ing failed to take action against the 
maker or makers, the defendants were 
discharged from suretyship. The evi- 
dence in this case, as stated earlier, is 
that these hundies were given as addi- 
tional securities to the loan advanced by 
the Bank to the defendants, which loan 
had been secured by mortgage. The 
defendant, while pledging the hundies 
never required the Bank to take action 
against the maker or makers of the 
Ihundies.. If that is so the principle is 
this: If there is a contract, express or 
implied, that the creditor shall acquire 
or preserve any right against the princi- 
pal debtor, and the creditor deprives 
himself of the right which he has stipu- 
lated to acquire, or does anything to 
release any right which he has, that dis- 
charges the surety; but where there is 
mo such contract, and he only has a 
right against the debtor in the position 
of the defendants in this case without 
reference to the maker or makers of the 
Ihundies and if he does not take any 
action against the maker of the hundi, 
that does not release the debtor unless 
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he can show some injury in consequence 
of the creditor’s conduct. A debtor is 
not discharged. merely by the omission 
of the creditor to sue. If the Bank had 
undertaken to enforce the claim under 
the hundies and the Bank had refused, 
the defendants might have been dis- 
charged, but are not discharged merely 
on the omission of the Bank for the 
reason that the defendants could have 
at any time paid off the debt and sued 
the drawers of the hundies themselves, 
It is said that it was the duty of the 
Bank to present the hundies for pay- 
ment and to give notice to the defen- 
dants of the non-payment. That depends 
on the agreement br custom of mer- 
chants. The mere omission to sue the 
drawers does not discharge the defen- 
dant because they could have them- 
selves set the law in operation against 
the drawers after taking back the hun- 
dies by making payment. : 

25. Section 139 of the Contract 
Act provides that if the creditor does 
any act which is inconsistent with the 
rights of the surety, or omits to do-any. 
act which his duty to the surety re- 
quires him to do, and the eventual 
remedy of the surety himself against 
the principal debtor is thereby impaired 
the surety is discharged. By reason of 
this provision, Mr. Nanjundaswamy con- 
tended that the defendants are absolu- 
tely released inasmuch as the Bank im- 


paired the remedy of the defendants - 
of the © 


against the debtors in respect 
hundies. In Mahanth Singh v. U Ba Yi, 
AIR 1939 PC 110 it was pointed out that 
failure to sue the principal debtor until 
recovery is barred by the statutes of 
limitation does not operate as discharge 
of surety. 


26. Reference may be made to 
Section 137 of the Contract Act, which 
provides that— 

“Mere forbearance on the part of 
the creditor to sue the principal debtor 
or to enforce any other remedy against 
him does not, in the absence of any 
provision in the guarantee to the con- 
trary, discharge the surety.” 

While Section 135 deals with a case of 
discharge of a surety as a result of a 
contract between the creditor and the 
principal debtor to give time to or not 
to sue the debtor, this section deals with 
the case of the mere forbearance to sue 
as distinguished from forbearance spring- 
ing from a contract. The forbearance may 
be for a short period or it may continue. 
until the expiration of the period of 
limitation. In the first case the surety 
is not discharged. There was some diver- 
gence of opinion amongst the High 
Courts, as to the effect in the second 
case. In Kali Charan v. Abdul Rahiman, 
AIR 1918 PC 226, the Privy Council 
held that mere forbearance on the part 
of a creditor to sue the principal debtor 


» 
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or to enforce any other remedy against 
him, does not, in the absence of any 
provision in the guarantee to the. xcon- 
trary, discharge the surety. The law 
in England appears to be that omission 
_of the creditor to sue within the period 
of limitation does not discharge a suzety 
for another and more substantial reason 
that the surety can himself set the law 
in operation against the debtor. ‘hat 
seems to be the majority opinion of the 
High Courts and that must be accepted 
as correct. In Bireswar Chatterjee v. 
Saidpur Commercial Bank Ltd., (1937) 41 
Cal WN 1361, similar view was teken 
that the omission on the part of a credi- 
tor to bring a suit against the principal 
debtor within the period of limitation 


has not the effect of discharging the 
surety from his liability. 
27. “Where bills or notes are 


deposited as security, and not absolutely 
transferred in consideration of the ad- 
vance, the banker’s position is tha: of 
pledgee, analogous to that which he 
holds by virtue of his lien. If the banker 
holds the customer’s endorsement on 
the bill or note, he can sue the 
customer thereon to the extent of 
the advance; but the property in the 
bills or notes remains in the borrower.” 
` (Halsbury’s Laws of England, 3rd =dn. 
Vol. 2, page 231). “Where a negotiable 
instrument is given by a debtor to the 
creditor, the question upon what terms 
it is given is one of fact, depending on 
the intention. of the parties. In the ab- 
sence of special agreement, a creditor is 
not bound to, accept payment of a debt 
otherwise than in current coin, o> in 
notes of the Bank of England; and if he 
takes a bill, note, or cheque in payment 
he may either accept it in absolute satis- 
faction of the debt, in which case he 
takes the risk of its basing dishonoured 
and can sue only on it, or may accept 
it as a conditional payment only, the 
effect of which is to’ suspend his r2me- 
dies during the currency of the instru- 
ment. The question whether a rego- 
tiable instrument has been accepted in 
absolute satisfaction or only as a condi- 
tional payment is one of fact and 
depends on the intention of the parties.” 
(Halsbury’s Laws of England, 3rd Edn, 
Vol. 8, pages 212 and 213). i 

28. In Aziz Ahmad v. Sher Ali, 
ATR 1956 All 8 (FB) the question that arose 
for consideration was, whether a surety 
is discharged when the creditor allows 
the execution of his decree against the 
principal debtor to be barred by limita- 
tion.. Mootham, C. J., speaking or be- 
half of the Full Bench, answered the 
question in the negative and observed 
that a surety is not discharged when 
the creditor allows the execution of his 
decree against the principal debtcr to 
be barred by limitation. Similar view 
has been expressed in Dass Bank Lid. v. 


ae Kali Kumari Debi, AIR 1953 Cal 

29. The cases in which a surety 
is discharged by the dealings cf the 
creditor are dealt with in Sections 134, 
135 and 139 of the Indian Contrac: Act: 
these provisions must in the case of 
parties to bills of exchanges, promissory 
notes and cheques, be read along with 
Sections 39 and 40 of the Negctiable 
Instruments Act. Section 134 of the 
Contract Act applies where there is 
either release or discharge of the prin- 
cipal debtor. Under Section 135, when 
a creditor compounds or promises to 
give time to, or not to sue the principal 
debtor, the surety will be discharged 
unless the surety assents to such con- 
tract. Section 139 deals with the sub- 
ject of discharge of surety by the credi- 
tor impairing the surety’s remedy against 
the principal debtor. That section pro- 
vides for two cases, that of an ect on 
creditor’s part inconsistent with the 
right of the surety and that of an omis- 
sion inconsistent with the duty tcwards 
the surety, the act or omissicn having 


the effect of impairing the surety’s 
remedy. Whether it be an act of credi- 


tor inconsistent with the rights of the . 
surety or an omission of the duty he 
owes to the surety, it is necessery in 
order to attract the applicaticn of the 
section that the eventual remedy pf the 
surety against the principal must be im- 
paire 


30. Under Section 3 of the Nego- 
tiable Instruments Act, generally a sure- 
ty is discharged by a contract between 
the creditor and the principal debzor by 
which the debtor is discharged or relieved 
orby whichthe creditor gives time to, 
compounds with,or undertakes not to sue 
the principal debtor. Section 39 enables 
the holder of a bill of exchange to enter 
into any such contract with the acceptor 
without losing his rights against the other 
parties, provided he expressly reserves 
his rights against those parties. But the 
scope of the section being limited to the 
case of the acceptor of bill, it would 
not enable the holder of a bill or note 
to effectually reserve his rights against 
the indorsers when he enters into any 
such contract with the drawer or maker. 
The Section does not aprly where the 
acceptor is discharged not by reason of 
a contract between himself and the 
holder but by some act or omission, the 
legal consequence of which is the dis- 
charge of the acceptor. This section has 
no application to the facts of tke pre- 
sent case. 

31. Section 40 is more appropriate 
to the facts of this case than Section 39. 
Section 40 deals with discharge of in- 
dorsers’ liability. That Section reads: 

“When the holder of a negotizble in- 
strument, without the consent of the 
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indorser, destroys or impairs the indor- 
sers remedy against the prior party, 
the indorser is discharged from liability 
fa the holder to the same extent as if 
the instrument had been paid at mat- 
. urity.” The implication of this section 
is made clear by the illustration, namely: 

“A is the holder of a bill of ex- 
change made payable to the order of B, 
which contains the following indorse- 
ment in blank:-— 


- First indorsement, “B”. 


i Second indorsement, “Peter Wil- 
Third indorsement, “Weight and 


Co.,” : i 
Fourth indorsement, “John Rozario”. 
“This bill A puts in suit against 

John Rozario and strikes out, without 
John Rozario’s consent, the indorsements 
by Peter Williams and Wright and Co. 
A is not entitled to recover anything 
from John Rozario.” 
From the illustration it appears that 2 
person whose prior party’s -name is 
struck out can plead discharge whether 
prior party is immediate. or remote. As 
said: “the contracts of the several indor- 
. sers are like so many links of a pendant 
chain, if the holder dissolves the first, 
every link falls with it. If he dissolves 
an intermediate link, all after it are like- 
wise dissolved. But the last link sup- 
ports nothing, and its dissolution injures 
no one”. The question whether the 
striking’ out of an indorsement by mis- 
fake releases the surety is not clear from 
the section. But it is not necessary to 
decide that point here. 


32. The scope of the section, 
however, is not confined to the striking 
out of the names of the parties., When 


. the holder destroys or. impairs the secu- ` 


rities to which the indorser becomes en- 
titled after payment, this act of the 
holder impairs indorser’s remedy against 
the prior parties and thereby leads to 
its discharge. Again a release of one 
of the persons who are jointly- liable as 


principal debtors will operate to dis- 
charge the surety. 
33. Another instance may: be 


stated: Where, as a result of an act or 
omission of the creditor, there is a varia- 
tion of the liability undertaken or a 
departure in the terms of the instrument 
the surety will be discharged from his 
obligation thereunder and it is immate- 
rial whether the variation is substantial 
or material, because the contract ceases 
to be one which he has undertaken to 
fulfil. On the facts of this case, the 
Bank did not destroy or impair the 
remedy of the defendants in respect of 
the hundies, because as the evidence on 
behalf of the defendants themselves 
shows that the parties never intended 
that the Bank should take action against 
the makers of the hundies at all. 
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34. It is to. be seen that the con- 
tentions of the defendants dealt with 
above are on the basis that the defen- 

were only the sureties and the 
drawers of the hundies were principal 
debtors. We have already stated that 
that was not the position at all. The 
defendants were the debtors and they 
never acquired the character of sureties. 
Therefore, in our view, the plaintiff hadi 
no duty. to the defendants in the absence 
of an express provision in the contra 
to pursue a legal remedy against the 
drawers of the hundies and its failure 
to take action did not discharge the 
defendants. On the facts of this case 
and in law, the defence set up by the 
defendants that they are ahsaalved from 
the liability to the extent of the amount 
covered under the bhundies Egs. P-68 
to P-125, because the plaintiff allowed 
them to become time-barred, fails. 


‘35. . Mr. Nanjundaswamy urged 
thatthe suit is barred by virtue of the 
provisions of Order 2, Rule 2, Civil P. €. 
According to him, the Bank agreed to 
advance Joan to the extent of Rupees 
2,00,000/- and also another sum of 
Rs. 50,000/- and for that purpose, the 
arrangement arrived at between the 
parties was that the defendants should 
open two accounts in the Bank one called 
the L. B. D. account and the other. eur- 
rent account; that the Bank should ad- 
vance monies on hundies presented by 
discounting them; such amounts dis- 
counted fo be credited to the current 
account of the’ defendants from which 
the defendants were drawing the amounts. 
This arrangement was part of one agree- 
ment and it constituted one transaction 
though the entries of credit and ag 
were made in different aoccunts. 
continuation of his argument, he aaa 


.that a sum of Rs. 2,50,300/- became due 


on one transaction. The plaintiff filed 
O. S. No. 19/56 on the promissory note 
executed by the defendants to secure the 
overdraft amount under the current ac- 


count and thereby having sued the defen- - 


dants for a part of the whole claim of 
Rs. 2,50,300/-, which gave rise to one 
cause of action; and the plaintiff having 
omitted to claim the balance the plain- 
tiff has lost his remedy to bring the 
present suit for the balance. As stated 
earlier, the defendants had two different 
and independent transactions with the 
Bank, one under the L. B. D. account 
and another under current account in 
which Rs. 50,000/- overdraft was given 
to the defendants. For the L. B. D. ac- 
count, the defendants mortgaged the 
schedule properties under Exs. P-1 and 
P-2 and in addition gave hundies as 
securities. For the overdraft amount, 
the oe executed a pronote. The 
evidence in this case shows that on 14-8- 
1950 and 21-8-1950 the parties entered 
into agreement regarding the advance 
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to be made to the defendants to the ex- 
tent of Rs. 2,00,000/- under the L. E. D. 
account. In respect of the overdraft 
facility, the Bank gave such facility on 
the application of the second defendant 
. dated 13-2-1953. The. two transactions, 
therefore, were independent of 2ach 
other. They gave rise to two different 
causes of action- 
36. ‘The. 


defendants, who “ave 


raised the plea of bar under Order 2, 


Rule 2, C. P. C. in order to succeed must 
make out— (1) that the present suit was 
in respect of the same cause of action 
as that on which'O. S. No. 19/56 was 
based; (2) that in. respect .of the cause 


of action in that suit the plaintiff was - 


entitled to more than one relief (3) that 


the plaintiff without leave. obtained from - 


- {the court, omitted to sue the reliei for 
which the present suit had been filed. 
Thus, the defendants, in order to suc- 
ceed, should establish the precise cause 
of action upon which O. S. No: 19/56 
was filed and that on which the claim 
in the present suit is based and they 
Ihave to show that there is identity be- 
sa dar the cause of ection .on which 
O. S. 19/56 was filed and that on which 
the claim in the present suit is based. 
Otherwise, there would be no scope for 
the application of Order 2, Rule 2, Civil 
P. C. On a perusal of the pleadings of 

e previous suit and the’ present suit 
and on the facts, we are satisfied that 
there is no identity of causes of action 
in the two suits. Therefore, the present 

suit a barred ‘under Order 2, Rrie 2, 


37. It: was contended by Mr. 
Nanjundaswamy that the suit claim be- 
ing on the basis of accounts, the same 
is barred by limitation. If the suit had 
been brought on accounts, then the gues- 
tion whether on the date of the suit, 
the elaim was barred by time would 
have been relevant because the timita- 
tion for such a suit would be three years 
from the time the account was staried 
and in such a ease, the plaintiff would 
have been required to show that each 
time before the expiry of three vears’ 
‘period, the defendants acknowledged 
the debt. In the present case, the spit 
is brought for the sale of the mortgaged 
property for realisation of the mortgage 
debt. The defendants have admitted 
the debt by acknowledging in writing 
as could be made out from the acknow- 
legements Exs. P-3 to P-7. The ques- 
tion as to what is an acknowledgement 
has been answered by Fry L. J. as early 
as 1884 A. D. in Green v. Humphreys, 
1884-26 Ch D 474 at p. 481. “Wiat. is 
an acknowledgment” asked Fry L. J. 
and he stated: “In my view an acknow- 


ledgment is an admission by the writer ` 


that there is a debt owing by him, either 
to the receiver of the letter or to some 
other person on whose behalf the 
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is received but it is not enough that he 
refers to a debt as being due from some- 
body. In order to take the case out of 
the statute there must, tpon the fair 
construction of the letter, read ky the 
light of the surrounding circums-ances, 
be an 
the debt.” From the cireumstanees of 
this case, the ackriowledgements refer- 
red to above, undoubtedty are admis- 
sions by the defendants that they owed 
that debt which debt is referable only 
to the mortgage debt. This is not a 
suit on accounts, but a suit solely >n the 
mortgage and that being so, the suit is 
well within time. 


38. Lastly it was urged by Mr. 
Nanjundaswamy that the rate of inter- 
est claimed is excessive. There appears 
to be no substance in this contention 
also. The contract between the varties 
as could be made out from the deeds was 
that the rate of interest was at 64% -per 
annum with quarterly rests. Ever if on 
this basis interest is calculated, after 
each quarter, the interest would rot ex- 
ceed 9% per annum when calculated 
at 64% per annum. The Money Pen- 
ders’ Act provides for 9% interest oa 
annum on secured debts. if 
interest, therefore, has been caleviated 
and claimed as agreed to by the parties 
at 6$% per annum with. quarterl~ rests 
it cannot be said that the same is ex- 
cessive. 


39. For the foregoing, we are ‘of 
the view that the deeree passed Sy the 







` learned Civil Judge cannot be disturbed. 


j 40. In the result, this 
fails and is dismissed with costs. 


x Appeal dismissed. 


appeal 
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JUDGMENT :— This is a Second 
Appeal by the ist plaintiff against the 
Decree passed by the Civil Judge, Kolar, 
in R. A. No. 115/1961, modifying the 
decree passed by the Munsiff, Kolar, in i 
O. S. No. 29/1960. Respondent 3 in the 


xo 


Second appeal has also filed his cross- 


objections in so far as the decree by the 
Civil Judge has gone against him. _ 
2. The suit relates to three items 
of properties. The suit is for a declara- 
tion of the title of plaintiff-1 and pos- 
session in respect of items 2 and 3. In 
respect of item 1, the suit is for a de- 
claration of title of both the plaintiffs 
and for possession. The plaintiffs had 
previously filed O. S. No. 351/1959 for 
declaration of title and for permanent 
injunction in respect of the first item of 
suit schedule property only. The plain- 
tiffs sought permission to withdraw 
from the suit with liberty to institute a 
fresh suit in respect of the same sub- 
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ject-matter. The court granted permis- 
sion on the 14th of December, 1959 sub- 
ject to the condition that the plaintiffs 
pay half the costs to Gidda (defendant 
1 in the present suit) before instituting 
a fresh suit. The relevant portion cf 
the order reads as follows: 


“Plaintiff is permitted to withdraw 
and file a fresh suit. The suit is thus 
disposed of with half the costs to be 
paid to defendant 2 by the plaintifz. 
Plaintiff to pay the costs to defendant 
2 before his taking out the said suis. 
Rs. 10-00 will be taxed against the plair.- 
tiff as Advocate’s fee. No order as to 
Gone Ac between plaintiff and defer- 
ant 1.” 


Defendant 2 referred to in the afore- 
said order is Gidda, defendant-1, in tha 
present suit. The entire amount of 
costs which the plaintiffs were ae 
to pay to Gidda was not paid by the 
plaintiffs before the present suit was 
instituted on 13-1-1960. The defendants 
by their written statement resisted tha 
suit on various grounds. They contend- 
ed that the suit is incompetent so far 
as item No. 1 is concerned as the plain- 
tiffs have not paid the entire costs 
which the plaintiffs were directed to 
pay before the institution of a fresh suit. 

substance, their contention is that 
the plaintiffs not having complied with 
the terms of the permission that was 
granted under Order 23, Rule 1 (2), Civil 
P. C. in O. S. No, 351/1959, the present 
suit is liable to be dismissed in so far 
as it relates to suit item No. 1. It is 
necessary to note that before the hear- 
ing of the suit was concluded, the plain- 
tiffs have paid the ies costs as per 
the order passed in O. S. No. 351/1959, 


Therefore, aoe the terms of the 
order passed by the court under O. 23, 
R. 1 (2), Civil P. C. in O. S. No. 351 of 
1959 were not complied with on the 
date on which the present suit was in- 
stituted, the said terms were fully com- 
plied with before the hearing of the 
present suit was concluded. The learn- 
ed Munsiff made a decree in favour of 
the plaintiffs as prayed for. In view of 
the act that the entire costs were paid 
before the hearing of the suit was con- 
cluded, the learned Munsiff overruled 
the contention of the defendants that the 
suit is incompetent in so far as it re- 
lates to suit item No. 1 

3. Defendants No. 1 challenged 
the decree passed by the learned Munsiff 
in the court of the Civil Judge, Kolar. 
The learned Civil Judge confirmed the 
decree of the trial court in so far as 
suit items 2 and 3 are concerned: .He, 
however, allowed the appeal of defen- 


‘dant 1 in regard to suit item No. 1 and 


dismissed the suit of the plaintiffs in 
regard to suit item No. 1. The learned 
Civil Judge came to the conclusion that 


Ny 


1971 


as the costs were not paid by the plaint- 
iffs before the institution of the present 
suit, the suit is not competent even 
though the costs have been subsequently 
paid. 

4. Plaintiff-1 has challenged 
the decree passed by the learned Civil 
Judge in so far as suit item No. 1 is 
concerned. Respondent-3 has filed his 
cross-objections in so far:as items 2 and 
3 are concerned. 

5. The learned counsel fo? the 
appellant firstly contended that the 
learned Civil Judge committed an error 
of Jaw in dismissing the suit in regard 
to suit item No. 1 on the ground that the 
costs awarded in O. S. No. 352/1959 
were not paid before the institution of 
the present suit. It was urged that 
though the costs were not deposited be- 
fore the institution of the present suit, 
the entire costs were paid before the hear- 
ing of the suit was concluded. I<; was 
contended that even if the suit is ieem- 
ed to have been instituted only on the 
date on which the entire costs were 
paid by the plaintiffs, the suit is still 
within the limitation. It was submitted 
that failure to pay costs before tle in- 
stitution of the present suit in this case 
was only a curable irregularity. which 
irregularity was cured by subsequently 
paying the entire costs before the con- 
clusion of the hearing of the suit. 

6. Order 23, Rule 1, Civil P. C. 
reads as follows: 

“(1) At any time after the institu- 
tion of a suit the plaintiff may, as 
against all or any of the defendants, 
withdraw his suit or abandon pert of 
his claim. 

(2) Where. the Court is satisted— 

(a) that a suit must fail by reason 
of some formal defect, or 

(b) that there are other — sufficient 
grounds for allowing the plaintiff -to 
institute a fresh suit for the subject- 
matter of a suit or part of a claim, 
it may on such terms as it thinks fit, 
grant the plaintiff permission to with- 
draw from such suit or abandon such 


part of a claim with liberty to institute 


a fresh suit in respect of the subject- 
matter of such suit cr such part of a 
claim. 

l (3) Where the plaintiff withdraws 
from a suit, or abandons part of a claim, 
without the permission referred to in 
sub-rule (2), he shall be liable for such 
costs as the court may award and shall 
be precluded’ from instituting any fresh 
suit in respect of such subject-matézer. or 
such part of the claim. 

(4) Nothing in this rule shall be 
deemed to authorise the court to permit 
one: of several plaintiffs to witadraw 
without the consent of the others. . 

(5) Where the plaintiff in a suit in- 
stituted or conducted under the provi- 
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sions of Rule 8 of Order I of this Code 
or all plaintiffs therein if there are more 
plaintiffs than one, apply for permission 
to withdraw the suit, notice of such 
application shall be given in th2 man- 
ner prescribed by sub-rule (3) of Rule 8 
of Order I of this Code for issue of. 
notice of institution of tha suit, and the 
cost of such notice shall be boarne by 
the plaintiff or the plaintiffs, as the 
case may be. If upon such application 
being made a defendant in the same suit 
having the same interest as that of the 
plaintiffs applies for permission to be 
transposed as plaintiff to conduct the 
suit further, he shall be permitted to do 
ae the plaintiffs application dismis- 
se 

It is clear from sub-rule (2) of Order 23, 
Rule 1, that the court may impcse suit- 
able terms for granting necessary per-. 
mission to the plaintiff to inszitute a 
fresh suit in respect of the subject- 
matter of the said suit. When permis- 
sion is granted on terms, the said terms 
must be fulfilled before a second suit 
is instituted on the basis of such a per- 
mission. The plaintiff can exerzise his 
right of instituting a second suit only 
when he satisfies the conditions subject 
to which alone the permission was grant 
a aa Order 23, Rule 1 (2), Civil 


Order 23, Rule 2 lays down that if 
a fresh suit is, instituted on permission 
granted under* Order 23, Rule 1, the 
plaintiff shall be bound by the law of 

itation in the same manner as if the 
first suit had not been instituted. There 
is no provision in the C. P. Code which. 
specifically lays down that if a suit is 
withdrawn with liberty to file a fresh 
suit, then the fresh will not be compe- 
tent unless ‘the terms on which the per- 
mission was granted under Order 23, 
Rule 1 (2), Civil P. C. have been com- 
plied with. It follows from the langu- 
age of Order 23, Rule 1 (2) that the 
terms on which permission is granted 
must be complied with before institut- 
ing a fresh suit. Otherwise, th2 impo- 
sition of the terms for granting per- 
mission to withdraw from the suit with 
liberty to institute a fresh suit would - 
become meaningless. 


Te The important 
consideration, however, 


question for 
is as to what is 


- the proper order that tke court should 


pass if a fresh suit is instituted without 
complying with the terms imposed by 
the. court for granting permission under 
Order 23, Rule 1 (2), Civil P. C. That 
in my opinion, depends to a. great ex- 
tent on the nature of the terms imposed 
for granting permission under Order 23, 
Rule 1 (2). If the court while zranting 
permission under Order 23, Rube 1 (2) 
merely directs the plaintiff to pay the 
costs, then a fresh suit can be filed 
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without paying the costs to the defen- 


dant, leaving it to the defendant to rea- © 


lise the costs in accordance with law. 
In such cases, the fresh suit filed with- 
out paying the costs can neither be. re- 
jected nor dismissed on the ground that 
the costs have not been paid. In such 
cases, the payment of costs is not a 
condition precedent to be fulfilled be- 
fore instituting a fresh suit. If permis- 
sion is granted under Order 23, R. 1 (2) 
on condition that the plaintiff pays the 
costs to the defendant before a specified 
date and a fresh suit is filed after that 
date without paying the costs ordered, 
the fresh suit is clearly incompetent. 
This type of cases also do not therefore, 
confront any difficulty. 

The problem however arises in case 
where permission is granted under 
Order 23, Rule 1 (2) permitting the 
plaintiff to withdraw from the suit with 
aliberty to institute afresh suit in respect 
of the same subject matter on payment 
of costs before the institution of a fresh 
suit. The question to be considered is 
as to whether such a fresh suit is liable 
to be rejected or liable to be dismissed. 
Order 7, Rule 11, Civil P. C. which pro- 
vides for rejection of plaints reads as 
follows:— i 

“11. The plaint shall be rejected in 
the following cases.— 


(a) where it does not disclose a 
cause of action; . = . 
(b) where the relief claimed is 


undervalued, and the plaintiff, on being 
required by the court to correct the 
valuation within.a time to be fixed by 
the court, fails to do so; 

(c) Where the relief claimed is pro- 
perly valued, but the court-fee actually 
paid is insufficient and the plaintiff does 
not make good the deficiency within the 
time, if any, granted by the court. 

(d) Where the suit appears from the 
statement in the plaint to be barred by 
any law.” 


If a plaint is rejected under Order 7, 
„Rule 11, Civil P. C. the same shall not 
preclude the plaintiff from ` presenting 
a fresh suit in respect of the same cause 
of action in view of Order 7, Rule 13, 


Civil P. C. Order 7, Rule 13 will not ` 


apply to cases where the suit is dismiss- 
ed, but not..rejected. Order 7, Rule 11 
enumerates four categories of cases when 


the plaint shall be rejected. . The condi- pe observed as follows: 


tions specified in Order 7, Rule 11 are 


..all in the nature of conditions precedent: -. 
pellants’ 


which have to be satisfied before the 


institution of a suit. The said provision ` 


is, however, not exhaustive. The plaints 
can be rejected if circumstances ana- 
logous to those enumerated under O. 7, 
R. 11, Civil P. C. exist. There is an es- 
sential difference between the rejection 
of a plaint and the of a suit, 
which difference has been throughout 
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maintained in the Code of Civil Proce- 
dure. Rejection takes away the very 
basis of the suit. 

The effect of rejection is as though 
the suit was never filed at all. In the 
case of dismissal of a suit, the existence 
of the suit is recognised and the termi- 
nation of such a suit is indicated by the 
order of dismissal. As already men- 
tioned, if certain terms are imposed 
while granting permission under O. 23, 
R. 1 (2), those terms have to be compli- 
ed with before a fresh suit is instituted 
on the basis of such a permission. The 
fulfilling of those conditions is a condi- 
tion precedent; the fulfilment of which 
alone entitles the plaintiff: to institute 
a fresh suit. If a suit is instituted with- 
out fulfilling the conditions precedent 
for the institution of a suit, it cannot be 
deemed that there is an institution of 
any suit. If there is no suit instituted, 
the question of dismissing the suit does 
not arise. 

In such cases, the only proper order 
that the court can therefore pass is to 
reject the plaint on the ground that the 
condition precedent for instituting the 
suit has not been fulfilled. If a plaint is 


presented without fulfilling the conditions 


precedent for the institution of the suit, 
there is no institution of the suit in law. 
In such cases, the plaint presented has 
to be rejected. Similar view has been 
taken in dealing with suits presented 
without issuing the notice required to 
be given under Section 80, Civil P. C. 
Section 80, Civil P. C. provides that no 
suit shall’ be instituted against the. Gov- 
ernment or against a public officer in 
Tespect of any act purporting to be done 
by such an officer in his official capacity, 
until the expiration of two months next 
after notice in writing has been given. 

It is clear from Section 80 that 
giving of the notice contemplated under 
Section 80 igs a condition precedent 
which has to be fulfilled before the in- 
stitution of a suit against the Govern- 
ment or a public servant. The same is 
present case, 
which required the- plaintiffs to pay the 
costs of the defendant before instituting 
a fresh suit. In AIR 1927 PC 176, Bhag- 
chand Daodusa Gujarathi v. Secy. oË 
State for India, the Privy Council while 
dealing with a suit instituted against 
the Secretary of State for India without 
issuing a notice under Section 80, Civil 


“The consequence is that the ap- 
present position in regard to 
the taxes imposed on them is as if their 
action had never been brought. It was 


unsustainable in limine.. They com- 


-‘menced their suit before the law allow- 


ed them to sue, and can get no relief 
in it either by declaration or otherwise.” 
It is clear from the observation of the 
Privy Council that if a plaint is pre- 
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sented without the requisite notice ander 
Section 80. it is as though there is really 
no institution of the suit at all, the condi 
tion precedent for instituting the suit 
not having been complied with. The 
principle laid down by the Privy Toun- 
cil was applied by the Andhra’ Pradesh 
High Court in AIR 1958 Andh Pra 102, 
Mohd, Hasham `v. Hyderabad Muricipal 
Corpn. to a case governed by Secticn 447 
of the Hyderabad Municipal Corporation 
Act, which section is substantially simi- 
lar to Section 80 of the Code of Civil 
Procedure. -Their .Lordships relyimg on 
the Privy Council judgment held that if 
a suit is brought without issuing the re- 
quisite notice, the only proper order 
which the court can pass is to reject 
the plaint and not to dismiss the suit. 


‘The same view is taken by the 
Allahabad High Court in (1903) ILR 25 
All 187, Bachchu Singh v. The Secy. of 
State for India in Council wherein it is 
held that non-compliance with the pro- 
visions similar to Section 80, Civil P. C. 


involves the rejection of the plairt and , 


not dismissal of the suit. The principle 
of law to be gathered from these deci- 
sions is that if a condition precedent for 
the institution of the suit is not satisfied 
before the presentation of the plaint, 
there is no institution of a suit in law, 
-which can be dismissed. The onl pro- 
per order, therefore, in such cases is to 
reject the plaint. As in law there is no 
suit instituted, the question of Œ 

ing the suit.does not arise. Th= said 
principle equally applies to the pent 
case. 


In the present case, the _plaintifis 
were required to pay the costs of the 
defendant before instituting a fresh suit 
on ‘the same cause of action. The plain- 
tiffs instituted the suit without fulfill- 
ing the condition imposed for the insti- 
tution of a fresh suit. Though there is 
a presentation of a plaint, there 
law, no institution of a suit. 
the proper order that could be passed 
in such a case is one of cates the 
plaint and not of dismissing the suit. 


8. As the plaintiffs in the pre- 
sent case instituted the suit without 
paying the costs ordered, which was a 
condition precedent for the institution 
of the suit, the court could have rejected 
the plaint. But, as a matter of fect, the 
court did not reject the plaint. Before 
` |the conclusion of the hearing the plain- 
tiffs paid the entire costs ordered and 
fulfilled the condition which they were 
required to fulfil before the institution 
of a -fresh suit. If the learned IMunsiff 
had rejected the plaint in this case, the 
plaintiffs would have paid the entire 
costs: and thereafter instituted a suit. 
The rejection of the plaint on the ground 
that they had not paid the costs erdered 
could not have come in the way c their 
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. were not paid. 


is in - 
Therefore, . 
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instituting a fresh suit in view of the 
provisions contained in order 7, Bule 13, 
Civil P. C., which clearly states that a 
mere rejection of a -plaint under O. 7, 
R. 11, Civil P. C. does not by itself pre- 
clude -the presentation of a fresk plaint 
in respect of.the same cause of action. 
As, before any action could be tzken by 
the court for rejecting the plaint, the 
plaintiffs fulfilled the condition prece- 
dent by paying the entire costs ordered, 
it would have been an idle formality for 
the learned Munsiff to reject the plaint 
in as much as the very next moment 
the plaintiffs could have presented a 
That plaint. it is obvious, 
that the court could not have rejected 
on the ground that the costs ordered 


There was, therefore, no d-fficulty 
for the learned Munsiff in treating the 
suit as having been instituted on the 
date on which the condition precedent 
was fulfilled by the payment of the - 
entire costs ordered while granting per- 
mission in the previous suit under O. 21, 
R. 1 (2), Civil P. C. particularly when 
the suit was not barred by limitation on 
Se cate on which the entire costs were 
P: A ; 


The rules of procedure must be so 
construed and applied as to advence the 
cause of justice and not to defeat the 
same. If the plaint is rejected, then a 
fresh plaint can be presented after ful- 
filling the required conditions. There- 
fore, if before the plaint is rejected, the 

plaintiff pays the costs ordered and 
thereby fulfils the required ccnditions 
subject to which permission was grant- 
ed under Order 23, Rule 1 (3), Civil 
P. C. it would not be proper to reject 
the plaint. The court should treat the 
plaint as having been presented on the 
date on which the costs were paid. 

9. The view I have taken accords 
with | the view taken by Justice Bishan 


Allahabad, Nagpur and 
Calcutta High Courts have also come to 
similar conclusions though for different 
reasons. In AIR 1933 All 810. Jadu Teli 
v. Mahboob, Chief Justice Sulaiman has 
expressed a similar view as follows:— 


“It also seems that if the non-pay- 
ment of the amount before the institu- 
tion of the suit is considered to be a 
defect so as to make the suit premature, 
the plaintiff may file another sit after 
he has made the deposit. In any case, 
the court can certainly treat the plaint 
as having been filed on the date on which 
the deposit was made.” 

In AIR 1935 Nag 56. Bhagirthi v. Babvo 
Vivian Bose, A. J. C. has laid down as 
follows: 

“Where a plaintiff has been allowed 
to withdraw a suit under O. 23, R. 1 with 
liberty to bring a fresh suit on condition 
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that he. pays the defendant’s costs, but 
the order fixes no date of payment of 
costs to the defendant, it is an irregula- 
rity not affecting the merits and not re- 
sulting in prejudice or injustice and as 
such curable under Section 99, Civil 
P. C. or the principles underlying it. But 
the second suit must be treated as hav- 
ing been instituted on the day the money 
is paid. and if the money is paid after 
the period of limitation for the suit ex- 
pires, the suit must be dismissed. This 
does not however mean that the court 
is bound to keep the second suit pend- 
ing until the period of 
pires.” 

In AIR 1943 Cal 560, Amir Hushen v. 
Abdul- Bari Khan, Justice Mukherjee 
also took a similar view. In that case, 
the plaintiff was permitted to withdraw 
from the suit with liberty to sue afresh 
in respect of the same cause of action, 
if ‘not otherwise barred by limitation. 
The contesting defendants were to get 
costs which was made condition prece- 
dent to the institution of a fresh suit. 
The second suit was filed on the 13th 
of January, 1939 and both the parties 
_ adduced whatever evidence they had to 
adduce on 9th May, 1939. On the 12th 
of May, 1939, the plaintiff deposited the 
costs in Court when the arguments were 
heard. On these facts Justice Mukherjee 
held that the new suit must be taken to 
be instituted only on the day when the 
condition of the payment of costs was 
complied with. 


10. The learned counsel for the 
3rd- respondent relied upon a decision 
of the Bombay High Court reported in 
AIR 1950 Bom 113, Ramkrishna Timm- 
appa Shetti v. Hanumant Patgavi and 
contended that the Bombay High Court 
has taken the opposite view in the said 
decision. I find it difficult to accede to 
this contention in view of what has 
been observed by the Bombay High 
Court in para. 10 of its judgment which 
reads as follows: 

“(10) But the position is somewhat 
complicated in .the present instance by 
the fact that while the appeal against 
the dismissal of the suit was pending 
in the District Court, the learned plead- 
er for the plaintiff offered and the learn- 
ed pleader for the defendant accepted 
the payment of the costs and filed a 
purshis to the effect: 

“That the plaintiff had fulfilled the 
conditions laid down as a precedent of 
his being entitled to file the suit and 
that therefore the suit may now be taken 
as competent from this date.” 

The question is what is the effect of 
this purshis which was jointly submit- 
ted to the court by the pleaders on both 
sides. We do not wish to express any 
opinion as to the effect of the payment 
of costs after the institution of the suit, 


limitation ex- 


A. I. Re 
although it was held by Divatia, J. in 
the case of Ramabai v. Shripad Balwant, 
ILR 59 Bom 733 = AIR 1935 Bom 421 
referred to above, that in a case aris- 
ing under Order 33, Rule 15, non- 
payment of costs before the insti- 
tution of the second suit was fatal to 
the jurisdiction of the court to proceed 
with the suit and that subsequent pay- 
ment would not cure the defect. But 
we desire to confine ourselves to the 
position as it arises in this case viz, as 
to what is the effect on the second suit, 
if the costs are paid and accepted by the 
defendant in fulfilment of the conditions 
imposed for the institution of the second 
suit. In our view such action on the 
part of the defendant removes the bar 


.for the institution of the second suit, a 


bar which was imposed in his interest 
and for his benefit. It is open to a party 
to renounce the benefit that a law or a 
contract confer upon him provided such 
renunciation is not opposed to the prin- 
ciples of public policy.” 


On the facts of that case, the Bombay 
High Court did not consider it necessary 
to express any opinion as to the effect 
of the payment of costs after the presen- 
tation of the plaint. Therefore, this 
decision is not of assistance for the 3rd 
respondent in the present case. The 
learned counsel for the 3rd respondent 
next relied upon a decision of the Ran- 
goon High Court in AIR- 1939 Rang 378, 
Ma San Myint v. U Tun Sein. Justice 


‘Ba U held in that case that where leave 


to bring a fresh suit on the same cause 
of action is granted on payment of the 
costs on or before a specified date or 
before the institution of a fresh suit, 
such payment of costs is a condition pre- 
cedent to the institution of a fresh suit, 
If no payment is made, the second suit 
is void ab initio, 

To the same effect is the view taken 
by the Madras High Court in the: case 
reported in AIR 1924 Mad 877, Golla- 
puri Seshayya v. Nadendla Subbayya, 
relied upon by the learned counsel for 
the 3rd respondent. Justice Phillips of 
the Madras High Court held that where 
a suit was withdrawn with leave to 
bring a fresh suit on condition of paying 
costs to the defendant, but the costs 
were not paid until after the trial of the 
second suit, the second suit was barred. 
The next decision relied upon by the 
learned counsel for the 3rd respondent 
is the one reported in Sajeed Gul v. 
Mashal, AIR 1947 Pesh 43. Justice 
Ram Labhaya of the Peshawar High 
Court held that where the plaintiff has 
been allowed to withdraw his suit and 
is permitted to bring a fresh suit on 
condition of his paying the costs of the 
suit to the defendant before the institu- 
tion of the fresh suit, the second suit 
would not be competent if the condi- 
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tion precedent to the institution of sach 
a suit has not been fulfilled. 


In the aforesaid decisions of the 
Rangoon, Madras. and Peshwar High 
Courts, their Lordships have not cozsi- 
dered the question as to whether the 
plaint is liable to be rejected or as to 
whether the suit is liable to be dismiss- 
ed if the costs ordered while granting 


permission under Order 23, Rule 1 (2), . 


have not been paid before the institu- 
tion of a fresh suit. The question as to 
whether a plaint in those circumstances 
is liable to be rejected under Order 7, 
Rule 11, in which case a fresh plaint 
can be presented after complying with 
the conditions has not been considered 
in all those cases. It is also clear from 
the facts in those cases that their Lerd- 
ships did not consider the effect of the 
payment of costs and the fulfilmenf of 
the conditions thereby, though not be- 
fore the presentation of the plaint. but 
during the pendency of the suit and be- 
fore the suit was either rejected or dis- 
missed, 

I am clearly of the opinion that if 
the ‘condition precedent for the institu- 
tion of the suit has not deen fulfilled by 
payment of the costs ordered, the enly 
consequence that would follow is cf a 
rejection of a plaint and not of a dis- 
missal of a suit. If the consequence is 
only of a rejection of a plaint, the same 
does not bar presentation of a fresn 
plaint after fulfilling the requisite candi- 
tions in view of the clear provisions of 
Order 7, Rule 13, Civil P. C. If the 
consequence is only of a rejection, waich 
does not bar presentation of a fresh 
plaint, I am of opinion that it woulc be 
a mere idle formality to reject the pkint 
if, during the pendency of the suit and 
before the termination of the proczed- 
ings, the entire costs are paid thereby 
fulfilling the requisite conditions for the 
institution of the fresh suit. The deci- 
sions of the Bombay, Rangoon, Madras 
and Peshwar High Courts are therefore 
clearly distinguishable. For the reasons 
stated above, I find it difficult to azree 
with the contention of the learned 
counsel for the 3rd respondent. 

11. In this case, the costs ord=red 
by the learned Munsiff while grarting 
permission to withdraw from the -suit 
with liberty to institute a fresh suit were 
mot paid before the institution of the 
present suit. The costs were, however, 
paid before the termination of the pre- 
sent suit before the learned Munsiff. 
On the date on. which the costs ere 
paid, the suit was weil within the 
limitation. The learned Munsiff was 
therefore right in not rejecting the plaint 
or dismissing the suit on the ground 
that the costs ordered were not deposited 
before the institution of the suit. 
The learned aprellate Judge was 
clearly in error in holding that the con- 
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dition precedent for the institution of 
the suit not having been fulfillec by 
payment of the costs ordered, the suit 
was liable to be dismissed notwithstand- 
ing the.fact that the costs ordered were 
paid in the trial court, before the con 
clusion of the hearing of the suit. 

12. It was next urged that 
though plaintiffs 1 and 2 together have 
claimed title in respect of suit item No. 
l, the present second appeal having 
been ‘filed only by plaintiff 1, the appeal 
of the Ist plaintiff is not entitled to 
succeed in regard to suit item No. ait It 
is necessary to note that plaintiff 2 has 
been impleaded- as respondent 1 ir. this 
second appeal. Merely because pleintiff 
2 has not. joined in preferring the s2cond 
appeal along with plaintiff No. 1, the ap- 
peal of plaintiff 1 cannot be dismissed. 
It is clear from the provisions of O. 41, 
R. 33, Civil P. C. that this cour: can 
grant a decree declaring the tifle of 
plaintiff 1 (appellant - 1) and plaintiff 2 
(respondent 2) in respect of suit item 
No. 1 and also for possession. There is 
therefore no substance in this conten- 
tion = the learned counsel for respon- 
dent 3 

13. Respondent 3 has filed his 
cross-objections in regard to the decree 
passed by the court below in respect of 
suit items 2 and 3. Both the courts, 
after proper assessment of the evidence 
on record have- concurrently held that 
plaintiff 1 has established his title in res- 
pect of these two items of properties. 
The complaint of the learned counsel for 
respondent 3 is that the burden of proof 
has been wrongly placed. Both the 
parties have led evidence in support of 
their respective contentions. No com- 
plaint was made in the two courts below 
in regard to the placing of the kurden 
of proof. In these circumstances, the 
complaint of the learned counsel for 
respondent 3 about placing of the bir- 
den of proof cannot be entertained for 
the first time in second appeal parti- 
cularly when no prejudice has been’ 
caused, both the parties having led. evi- 
dence in support of their respective 
eases. The finding recorded ky the 
learned ‘Civil Judge in regard to title is 
a finding of fact which is not liable for 
interference in Second appeal. The 
cross-objections filed by respondent 3 in ` 
regard to suit items 2 and 3 are there- 
fore liable to be dismissed. 

14. For the reasons stated above, 
R. S. A. No. 101/65 is allowed. The 
decree passed by the learned Civil Judge 
in regard to suit item No. 1 is sez aside 
and the decree of the learned Munsiff 
is restored. The cross-objections filed 
by respondent 3 fail and the same are 
dismissed. The parties shall bear their 
respective costs in the appeal and the 
eross-objections in this Court. 

Appeal a lowed, 
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E. 5. VENKATARAMIAH, J. 


Shrinivas Krishnarao Kango, Appel- 
lant v. Narayan Devji Kango and others, 
Respondents. 

Ex. Second Appeal No. 62 of 1967. 
D/- 13-11-1970 against decree of Dist. J.. 
Bijapur, D/- 19-4-1967. 

(A) Evidence Act (1872), Section 115 
— Rule of estoppel is. inapplicable where 
opposite party knew true state of facts 
and was not misled by misrepresenta- 
tion. AIR 1965 SC 1812, Followed. 

Party relying upon bar of estoppel 
must prove following facts— 

1. That the party against whom the 
bar of estoppel is sought to be raised 
had made a declaration or a representa- 
tion regarding .a particular fact, 

2. that he made such a declaration 
or representation with intention of caus- 
ing or permitting another person to be- 
lieve a thing to be true and to act upon 
such belief, and 

3. that on the basis of such belief. 
and without the knowledge of the true 
_ State of affairs, the other party to whom 
the representation is made has aned: to 
his prejudice. {Para 7) 

(B) Evidence Act (1872), Section “3 
— Defendant in possession of suit pro- 
perty and knowing its market value 
cannot be misled by its undervaluation 
in plaint. (Para 8) 

In absence of any evidence that 
defence was prejudiced by wundervalua- 
tion in plaint of the suit property the 
plaintiff is not estopped from claiming 
compensation of suit property at market 

- rate on the date of filing suit even if 


the market rate exceeded valuation 
` given in plaint. . {Para 8) 
Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 1812 (V 52) = 
1965-3 SCR 283. Maddanappa v. 
Chandramma 

(1954) AIR 1954 SC 379 (V 41) = 
1955 SCR 1, Sriniwas Krishnarao 

' Kango v. Narayana Devii ae 2 

(1880) ILR 5 Cal 669 = 5 Cal L 
533, Ganges Manufacturing eee 

v. Sour rujmull ` 6 

(1875) 10 C. P. 307 = 44 LJCP 109, 

Carr v. London and North 
Western Rly. Co. i 7 
(1837) 6 Ad & El 469 = 112 ER 
179, Pickard v. Sears 6 
T. J. Chouta, for Appellant; K. S 
Savanur, for Respondents Nos. 1 to 3. 
JUDGMENT :— This execution Se- 
cond Appeal arises out of an order pass- 
ed by the Civil Judge, Senior Division, 

Bijapur, in Special Darakhast No. 36 of 

1958 in which the appellant sued out 

execution of the decree passed in Civil 

Appeal No. 164 of 1952 on the file of the 

Supreme Court. 
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2. The facts of the case are brief- 
ly these: 

The appellant instituted a suit for 
partition and separate possession of 
certain items of property against the res- 
pondents: on the basis that he had been 
adopted to one Krishnarao by his widow 
Rukminibai. He filed the suit in forma 
pauperis. The main contention of the 
defendants in that suit was one relating 
to the factum and validity of adoption 
and the effect of the said adoption on 
the family properties. The said suit 
was decreed by the trial Court which in- 
ter alia. ordered that the plaintiff was 
entitled to a half share “in the open site 
occupied by the front house covering 
C. T. S. Nos. 639 and 640” and that he 
was entitled to recover half price of the 
said open site from defendants 1 to 5 
after getting its valuation assessed in 
execution proceedings. The trial court 
however ordered that the ° plaintiff 
should get half of the price of the above 
properties prevailing on the date of 
adoption.. Aggrieved by the decree of 
the learned Civil Judge, both the plain- 
tiff and defendants took up the matter 
in appeal, before the High Court. of Bom- 
bay which modified the decree of the 
trial Court directing that the plaintiff 
should get a half portion of certain pro 
perties and half price of the open site 
coed by the front house covering 
C: S. Nos. 639 and 640, after delet- 
ing that part of the decree of the trial 
Court which directed that the plaintiff 
was entitled to get the same. The matter 
was taken up in appeal, before the 
Supreme Court in Civil Appeal No. 164 
of 1952. The relevant part of the decree 
passed by the Supreme Court on appeal 
reads as follows:— 

“In the result, the decree of the 
lower court will be modified by grant- 
ing the plaintiff a decree for half the 
value of the plots, S. Nos. 634 and 635, 
S. Nos. 639, 640 and 641 and 5. Nos. 642. 
644 and 645 as on the date of the suit. 
Subject to this modification, the decree 
of the lower court is confirmed, and the 
appeal is dismissed.” 

The judgment of the Supreme Court is 
reported in AIR 1954 SC 379, Srinivas 


Krishnarao Kango v. Narayana Devii 
Kango. | 
3. In the execution application, 


out of which this appeal arises, as al- 
ready stated above, the appellant who 
was the plaintiff in that suit prayed for ` 
the recovery of half the value of sites 
Nos. 634, 635, 639, 640, 641, 642, 644 and 
645 as on the date of the suit. In the 
course of the execution application, an 
advocate of Bijapur Bar, Shri M. 2 
Sughandhi was appointed as Commis- 
sioner to make a valuation of the pro- 
perties in question on the date of the 
suit and to report to the court. The 
Commissioner reported to the court that 
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the sites in question were worth Rup2es 
17,094/- as on the date of the suit. Fhe 
judgment-debtors filed objections to zhe 
commissioner’s report regarding zhe 
valuation. The court, before which zhe 
‘execution petition was pending came to 
the conclusion after overruling the b- 
jections of the judgment-debtors tnat 
the valuation made by the commissioner 
was proper and just. I: however was 
of the opinion that the appellant was 
not entitled to get anything more tkan 
half of the market value of the abzve 
sites which he had furnished as the mar- 
ket value of the above sizes in the pleint 
by which he commenced the suit, and 
therefore, even though it came to the 
conclusion that actually the sites in 
question were worth Rs. 17,094/- on the 


date of the suit on the basis of the re-- 


port of the commissioner, it ordered that 
the judgment debtors should pay the 
decree holder Rs. 2,000/- only which was 
half of the market valu= of these sites 
furnished in the plaint. Aggrieved by 
the order of the executing court, the 
decree-holder preferred an appeal be- 
fore this Court. That appeal hating 
been transferred by the High Court to 
the file of the District Judge, Bijapur, 
in view of the provisions of the Mysore 
Civil Courts Act, the District Judge of 
Bijapur heard the appeal. He came to 
the conclusion that the decree-ho_der 
(the appellant before mə) was estopped 
from contending that tke market value 
of the sites in question was anything 
more than what he had actually stated 
in his plaint when the suit was institu- 
ted. The District Judge however found 
that the valuation made by the Commis- 
sioner, namely that the sites in question 
were worth only Rs. 17,094/- on the 
date of the suit, was correct. In view 
of his finding on the question of estop- 
pel raised by the judgement-debtors he 
rejected the appeal. The decree hclder 
has filed this appeal against the order 
passed by the District Judge. 


4. Sri T. J. Chouta appearing for 
the appellant contended that the ccurts 
below were wrong in coming to the con- 
clusion that the appellant was precluded 
from claiming in execution of the decree 
passed by the Supreme Court hali of 
the price of the sites in question as on 
the date of the suit. He contended that 
the valuation of these sites for the pur- 
pose of court-fee and jurisdiction fur- 
nished by him in the plaint should not 
have been used by the courts below as 
a bar against him. He further urged 
that the decisions reliedonby the courts 
below to reject the appeal were decisions 
on the question of valuation of the suit 
for the purpose of jurisdiction only and 
they have no bearing on the real ques- 
tion in issue in this zase. He argued 
that when the courts below found that 
the valuation made by the Commissioner 
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was correct, they should have directed 
payment of half of the ‘amount on that 
basis.. 

5. Sri K. S. Savanur, counsel for 
the respondents Nos. 1 to 3, supported 
the judgment of the courts below and 
he pleaded that a party should nct be 
permitted to take inconsistent stands in 
the same proceeding. He urged that 
an execution petition is a continuation of 
the suit and if at one stage of the suit 
the plaintiff has furnished a particular 
valuation with regard to the market 
value of the sites in question. he should 
not be allowed to resile from that posi- 
tion, on the principle that a party to a 
proceeding should not be allowed to ap- 
probate and reprobate at the same time. 


6. The real question that arises 
for decision in this case is whether the 
principle of estoppel or acquiescence is 
really applicable to the facts of this 
case. The Supreme Court has explain- 
ed in Maddanappa v. Chandramma, AIR 
1965 SC 1812 the law relating to estop- 
pel in India as follows:— 

“As was pointed out ae Garth, C. J. 
in Ganges Manufacturir Co. v. 
Souru jmull, (1880) ILR 5 “Cal 669 the 
provisions of S. 115 of the Evidenc2 Act 
are in one sense a rule of evidence and 
are founded upon the well-known doc- 
trine laid down in Pickard v. Sears, 
(1837) 6 Ad and El 469 in which the 
rule was stated thus: 


“Where one by his word or canduct 


wilfully causes another to believe for 


the existence of a certain state of thing 
and induced him to act on that behalf 
so as to alter his own previous pcsition 
the former is concluded from averring 
against the latter a different state of 
things as existing at the first time” 

The object of estoppel is to prevent 
fraud and secure justice between the 
parties by promotion of honesty and 
good faith. Therefore, where on person 
makes a misrepresentation to the other 
about a fact he would not be shut ont 
by the rule of estoppel if that other 
person knew the true state of faccs ond 
must consequently not have been misled 
by. the misrepresentation.” (The under- 
lining is mine). 

T. The above view of the Stpreme 
Court becomes clearer if Section: 115 of 
the Indian Evidence Act is read in this 
context. Section 115 reads as follows: 


“115. When one person has, òy his 
declaration, act or omission, intention- 
ally caused or permitted another person 
to believe a thing to be true and to act 
upon such belief, neither he ror his 
representative shall be allowed, in any 
suit or proceeding between himself and 
such person or his representat-ve, to 
deny the truth of that thing.” 
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It may be noticed here that in Carr. 
y, London and North Western Rly. Con 
(1875) 10 CP -307 one of the propositions 
laid down concerning estoppel runs 
thus: . 

“If a man either in express terms 
or by conduct makes a representation 
to another of the existence of a certain 
state of facts which he intends to be 
acted upon in a certain way, and it be 
acted upon in the belief of the existence 
of such a.state of facts, to the damage 
of him who so believes and acts, the 
first is estopped from denying the exist- 
ence of such facts.” 

Hence, in order to establish that a 
party to a proceeding is estopped from 
making a representation with regard to 
a matter, it is necessary for the party 
who is relying upon the bar of estoppel 
to prove the following facts: 

“1. That the party against whom 
the bar of estoppel is sought to be raised 
had made a declaration or a represen- 
tation regarding a particular fact; 

2. that he made such a declaration 
or representation with intention of caus- 
ing or permitting another person to be- 
lieve a thing to be true and to act upon 
such belief; and, 

3. that on the basis of such belief, 
and without the knowledge of the true 
state Of affairs, the other party to whom 

‘ithe representation is made has acted to 
his prejudice.” 

It is only, when the above factors 
‘are established, it would be open to a 
party who has altered his position -to 

`- his detriment on the basis of the decla- 
ration or representation made to him to 
urge that the person who made such 
declaration or representation should not 
be allowed to resile from that. position. 
It follows that if the party who is plead- 
ing the rule of estoppel as a bar .knows 


the true state of affairs, then, it would. 


not be open to him to plead estoppel 
because in the ordinary course of things 
it could not be presumed that he was 
actually misled by the representation or 
declaration made by the other party 
and he altered his position to his pre- 
judice in view of such declaration cr 
representation. As the Supreme Court 
observed, the entire law of estoppel and 
acquiescence is conceived with the ob- 
ject ‘of preventing fraud and securing 
justice between the parties by promoticn 
of honesty and good faith. 

8. In view of what is stated 
above, it would be necessary to examine 
the nature of declaration or representa- 
tion made bythe plaintiff tothe defend- 
ants who are respondents in this case 
and to find out whether they acted òn 
the basis of such declaration or repre- 
sentation to their prejudice. The pro- 
perty in question was in possession of 
the defendants. They knew the market 


value of the property at the time when. 
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the suit was filed. It is no doubt true 
that the plaintiff had given, as it trans- 
pires now after the receipt of the com- 
missioner’s report, a lower valuation in 
respect of the sites. But the defendants 
who filed the written statement and 
contested the suit up to the Supreme 
Court never raised any objection regard- 
ing the valuation. There was no issue 
regarding the valuation of the proper- 
ties. It is also not shown that the defence 
of the defendants was in any way pre- 
judiced or affected by the under valva- 
tion. As already stated, their defence 
was one mainly in respect of the factum 
and validity of adoption and its effect 
on the family properties. It is not shown 
by Mr. Savanur appearing for the res- 
pondents as to how the defendants who 
are the respondents in this appeal əl- 
tered their position, to their prejudice 
in view of the representation made by 
the plaintiff regarding the valuation of 
these properties in the plaint. In the 
above circumstances, it cannot be said 
that the appellant is barred by the law 
of estoppel from showing to the court 
the true value of the property on the 
date of the suit. 

9. It is also significant to note 
that the Supreme Court did not make 
an order that the plaintiff should be 
paid half the price of the properties in 
question on the basis of the valuation 
furnished by him in the plaint. If that 
was the position, the Supreme Court 
would have mentioned in the decree it- 
self that the plaintiff should be paid a 
certain sum of money on the basis of 
the valuation. What the Supreme Court 
ordered was only a modification of the 
decree of the High Court of Bombay. It 
directed that the plaintiff should be paid 
half the price of the properties in ques- 
tion but indicated in the course of its 
order that the relevant date for deter- 
mining the said price was the date of 
suit. Nothing would have been easier 
than to mention the amount on the basis 


of the plaint in the decree itself. That 
the Supreme Court did not do. 
10. Mr. Savanur contended that 


the valuation made by the Commissioner 
was excessive. Jt may be mentioned 
here that on this question there are con- 
current findings of the two courts be- 
low. Mr. Savanur has not shown why 
that concurrent finding of fact should 
not be accepted by me. So, it can be 
safely taken that the value of the pro- 
perties on the date of the suit was 
Rs. 17,094/-. Necessarily therefore the 
plaintiff who is the appellant in this 
case should get half of Rs. 17,094/-, i. e, 
Rs. 8,547/- from the judgment-debtors 
who are liable to pay the amount under 
the decree. 

11. In the result, the duderient 
of the Court below is set aside and the 
judgment debtors who are liable to pay 
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under the decree the amount as directed 
by the Supreme Court are directed to 
pay the plaintiff the sum of Rs. € 547/-. 
12. The appeal is accordingly al- 

lowed with costs throughout. 
Appeal alowed, 
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A. NARAYANA PAI, C. J. ARD 
D. NORONHA, J. 


C. Venkatiah and another, Peti-ioners 
v. The -State of Mysore by its Chief 
Secretary, Vidhana Sudha, Bangalore, 
and others, Responderts. 


Writ Petns. Nos. 18 and 19 o€ 1967 
ü. A. II and I. A. No. I), D/- 11-11-1970. 

Constitution of India, Article 226 — 
An interim order passed on a writ peti- 
tion loses its force when the petiton it- 
self is dismissed ` as withdrawn unless 
that order has been expressly kept alive 
collaterally to the main matter. 

(Eara 6) 

H. B. Datar, for ne S. C. 
Javali (for No. 3) and S. G. Bhat (for 
No. 4), for Respondents. 

A. NARAYANA PAI, C. J.:— These 
are unnecessary interlocutory applica- 
tions which would not have beem filed 
but for the fact that there is some ap- 
prehension in the mind of Mr. cavali’s 
clients that an order of dismissal made 
by this court in the said two writ peti- 
tions as withdrawn is likely to be inter- 
preted to their prejudice 

2. The question iavalved in the 
writ petitions was one of a right <9 pro- 
motion on the basis of certain rules or 
amendment to the rules. A certair. order 
was made in favour of the peti-ioners. 
Thereupon two persons filed writ peti- 
tions for recalling the previous order 
on the ground that she same has been 
made in their absence in spite of the 
fact that they were vitally interested in 
the question of promction debated in the 
writ petitions. Their contention was ac- 
cepted by this court. The previous 
orders were recalled and the writ peti- 
tions revived for fresh hearing af-er im- 
pleading new parties. WhiJe do:ng so, 
the court made an observation which 
is clarificatory in nature reading, 
until these two writ petitioms are 
disposed of afresh as above stated we 
direct the promotions of these petitioners 
in these two writ petitions which have 
now since been mada will not be dis- 
turbed.” l 

3. Subsequently, the petitioners 
in W. P. Nos. 18 and 19 of 1967 filed a 
memo for withdrawing the same, where- 

upon the court made the folowing 
order:— 

“Petitioners’ counsel files a memo 
that he withdraws tke writ petitons in 
view of a direction issued by ths Gov- 
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ernment to the effect that prcmotions 
will be made without reference to the 
impugned rules. The writ petitions are 
dismissed as withdrawn.” 

4, The apprehensions of the pre- 
sent applicants who seek a review of 
the said order are that the revival of 
the interim order made when the pre- 
vious order of final disposal of writ peti- 
tions 18 and 19 of 1967 was recalled as 
(extracted above) is likely to ke taken 
advantage of by the petitioners in the 
said two writ petitions to the prejudice 
of the present applicants. That is the 
only point pressed before us by Mr. 
Javali for review. 


-5 Mr. S. G. Bhat, whose client 


‘fs also in a similar position, argues in 


support of Mr. Javali’s contention sug- 
gesting that because the terms of the 
memo have been, as he says, ircorpora- 
ted in the order of the court, the normal 
rule that interim orders come tc an end 
when the main matter is deposed of 
may not apply with full forze, with 
what other modifications or results, he 
has not clarified. 

6. It appears to us too obvious 
for argument that when a main matter 
comes to an end, all interim orders, 
which are expressly madein terms which 
keep them in force only till the disposal 
of the main matter, must and Jo come 
to an end, unless the very terms of the 
order are such as to keep it alive colla- 
terally to the main matter. Interim 
orders are only interim orders and are 
made'in aid of the ultimate relief a 
party is likely or is expected to set, at 
the final disposal of the main matter.. 


7 The argument that tke terms 
of the memo are set out is equally be- 
side the point because, the effective 
order is one of dismissal, the reasons 
stated for dismissal being withdrawal of 
the petition. The Court makes no exe- 
cutable order. The reason which per- 
suaded the petitioner to withdraw his 
case is immaterial from the point of 
view of the court. All that the court 
notes is that a petitioner who Las come 
to it seeking a certain relief tells the 
court that he does not want the relief 
from the Court and seeks permission to 
withdraw his case. In suits a with- 
drawal becomes effective immediately 
because of the provisions of the Code of 
Civil Procedure. In the case of writ 
petitions which are praceedings of a 
special nature, permission of the court 
is sought for withdrawal because, quite 
apart from the petitioner seeking any 
relief, the court may act suo motu under 
Article 227. It is with a view to see 
that the court is not unwittingly made 
to forget the duty which Article 227 
may place upon it in the circumstances 
of the case, that the court insists upon 
permission being sought before a writ 
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petition could be withdrawn. But once 
it is permitted to be withdrawn there is 
no longer any prayer before the court 
and the parties to the writ petition are 
‘relegated to the position which they oc- 
caries before the writ petition was pre- 
sented. 


8. In view of these undoubted 
principles, I. As. for review in these writ 
petitions have to be and are hereby dis- 
missed. 

Application dismissed. 


AIR 1971 MYSORE 178 (V 58 C 42) 
G. K. GOVINDA BHAT, J. 


Garagiah, Petitioner v. Manche 
Gowda, Respondent. 


’ Civil Revn. Petn. No. 154 of 1970, 
D/- 20-11-1970 against order of Principal 
Civil J., Bangalore, D/- 17-9-1969. 

Civil P. C. (1908), Section 95 — A 
right to apply for compensation when 
wrongful injunction is granted arises not 
when the injunction is granted but when 
it is vacated or dissolved either by the 
Court granting it or by the Courts on 
appeal or revision. (Limitation Act 
(1963), Article 137). AIR 1923 Mad 352 
and AIR 1961 Mad 220, Rel. on; AIR 
1961 Mad 352, Dissented from. 

(Paras 3, 4, 5) 

So also the right to apply for com- 
pensation for wrongful institution of a 
suit arises when the suit of the plaintiff 
fails. (Paras 4, 5) 
Cases Referred: Chronological 
(1961) ATR 1961 Mad 220 (V 48) = 

ILR (1961) Mad 178, Khalilur 

- Rahman v. Syed Hussain 5, 6 
(1961) AIR 1961 Mad 352 (V 48) = 

ILR (1961) Mad. 364, Kanthammal 

v. Rajalakshmi 
(1923) AIR 1923 Mad 352 (V 10) = 

17 Mad LW 150, Venkatappayya 

v. Venkatappayya 

Y. Adinarayana -Rao, for Petitioner; 
` M. Papanna, for Respondent. 

ORDER :— The question that arises 
for decision in this Civil Revision Peti- 
tion is whether the right to make an 
application under Section 95 of the Code 
of Civil Procedure arises on the date 
when the order of injunction is granted. 
The matter arises in this way. The peti- 
tioner was the plaintiff in O. S. No. 624 
‘of 1963 on the file of the Court of the 
Munsiff, Ramanagaram and the respon- 
dent was the defendant in the said suit. 
In the said suit, the plaintiff obtained 
an order of temporary injunction against 
the defendant on 16-12-1963. That order 
was dissolved on 24-10-1964 in the ap- 
. peal preferred by the defendant. The 
suit after trial was dismissed on 23-8- 
1966. There was no appeal against the 
decree dismissing the suit. 
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2. On 20-3-1967 the defendant 
filed I. A. No. 15 under Section 95 of 
the Code of Civil Procedure, in the 
Court of the Munsiff. Ramanagaram for 
compensation on the following two 
grounds: (i) that the temporary injunc- 
tion was applied for on insufficient 
grounds, and (ii) that the plaintiff's suit 
had failed and there was no reasonable 
or probable ground for instituting the 
same. The plaintiff contested the said 
application; among other grounds, he 
contended that the application was bar- 
red by limitation. The court of the Mun- 
siff upheld the contention of the plain- 
tiff and dismissed the application on the 
ground that it was barred by limitation 
On appeal preferred by the defendant to 
the court of the Civil Judge, Bangalore 
District in M. A. No. 3 of 1968, the 
order of the trial court was reversed 
holding that the application was not 
barred by limitation and therefore the 
matter was remanded for enquiring on 
the question of the amount of damages. 
Against the said order the plaintiff has 
preferred the above revision petition. 


3. Sri Adinarayana Rao, the 
learned counsel for the petitioner urged 
that the defendant’s right to apply under 
Section 95 of the Code accrued when 
the order of temporary injunction was 
granted and that under Article 137 of 
the Schedule to the Limitation Act, 1963, 
the application is barred by time and 
that the view of the law taken by the 
Court below that the right to apply ac- 
erued only on the dismissal of the suit 
on 23-8-1966 is erroneous. 

4. It is common ground that the 
Article of Limitation that governs the 
application is Article 137 which provides 
a period of three years from the date 


when the right to apply accrues. The| . 


question therefore for determination is 
whether the right to make an applica- 
tion under Section 95 of the Code ac- 
crues when an order of temporary in- 
junction is granted. Sub-section (1) of 


Section 95 of the Code which is the 
relevant provision reads thus: 
“95. Compensation for - obtaining 


arrest, attachment or injunction on in- 
sufficient grounds— 

(1) Where, in any suit in which an 
arrest or attachment has been effected 
or a temporary injunction granted under 
the last preceding Section:— 

“(a) it appears to the Court that 
such arrest, attachment or injunction 
was applied for on insufficient grounds, 

T 


(b) the suit of the plaintiff fails and 


it appears to the Court that there was © 


no reasonable or probable ground for in- 


- stituting the same. 


The defendant may apply to the Court 
and the Court may, upon such applica- 
tion, award against the plaintiff by its 


Vi 
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order such amount, not exceeding one 
thousand rupees, as it deems a reason- 
able compensation to the defendant for 
the expenses or injury caused to aim: 


Provided that a 
award, under this section, an 
exceeding the 
jurisdiction”. 
This section provides for compensation 
to the defendant in the two following 
cases: (1) where a temporary injunction, 
has been granted. and such injunction 
was applied for on insufficient ‘grounds, 
(2) where a temporary injunction has 
been granted and the plaintiff fails in 
the suit and further there was no rea- 
sonable or probable ground for institu- 
ting the suit. The cases falling under 
Class (1) come under Clause (a) cf sub- 
section (1) óf Section 95 and cases fall- 
in under Class (2) came under Cl. (b) 
of sub-section (1) of Section 95. On a 
plain reading of the section without 
reference to any decided cases, it ap- 
pears to me that in the class of cases 
coming under Clause (a), the right to 
apply accrues only when the temporary 
injunction is.vacated or dissolved either 
by the court granting the injunction or 
by the higher courts on appeal oz revi- 
sion, and that in the class of cases fall- 
ing under Clause (b), the right. to apply 
accrues when the suit of the p-aintiff 
fails, 

5. The application under Sec. 95 
is an interlocutory application made to 
the court granting the order of tempo- 
rary injunction. Where the order 
of temporay injuncticn. is made after 
hearing the parties, so long as that order 
is in operation, the court which granted 
the injunction cannot say that it was 
applied for on insufficient grounds. Simi- 
larly, the court cannot say before the 
suit fails that there wasno reasonable or 
probable ground for instituting the same. 
This view of mine is supported by the 
decision in Venkatappayya v. Venkat- 
appayya, AIR 1923 Mad 352. In the 
said decision Ramesam, J. stated that 


amount 


the stage for an application under Sec- . 


tion 95 would be only when the suit is 
heard and -upto then, such a petition 
would be premature. The view ex- 
pressed by Ramesam, J. was followed 
by a Bench of the same Court in Khali- 
lur Rahaman v. Syed Hussain, AIR 1961 
Mad 220. Rajamannar, C. J. who deli- 
vered the judgment reviewed all the 
earlier cases and came to the conclusion 
that. so long as the crder has no: been 
set aside either by appeal or otherwise, 
an application under Section 95 sf the 
Code cannot be allowed on the ground 
that the order had been procured 6n in- 
sufficient grounds. 


6. Sri Adinarayana Rao the lsira 
ed counsel for the petitioner has relied 
on the decision in Kanth v. Raja- 


Court shall not, 


limits of its pecuniary. decision of Balakrishna Ayyar, J. 
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lakshmi, AIR 1961 Mad 352. That was 
a decision ‘by Balakrishna Ayyar, J., 

who held that the right to apply accrues 
when the attachment was effected, be- 
cause it is the attachment that is the. 
foundation of the grievance of the ap- 
plicant. There is no discussion in s 
an 

the learned Judge states that no autho- 
rity on the point was placed before him 
and the matter is therefore one of first 
impression and he is inclined to read 
the words ‘when the right to apply ac- 
crues’ as relating to the time when the 
attachment was first effected. “he ear- 
lier decisions of the same court which 
held that the right to apply does not 
accrue until the order is set aside were 
not placed before the learned Judge. I 
am’ in. respectful agreement with the > 
view of the law stated by Rajemannar, 
C. J. in Khalilur Rahaman’s csse, AIR 
1961 Mad 220. In that view of the mat- 
ter, the court below was right in hold- 
ing that the defendant’s application is 
not barred by time. . 


7. For the above reasors, this 
revision petition fails and is Cismissed 


with costs. 
Petition dismissed. 





AIR 1971 MYSORE 179 (V 58 C 43) 
C. HONNIAH AND E. S. VENKATA- 
RAMAIAH, JJ. 

Cecelia Ferrao and others, Anpellants 

The Managing Director, The Shankar 
Vittal Motor Co. Ltd. and anotker, Res- 
pondents. 

Misc. , First Appeal No. 77 of 1969, 
D/- 15-10-1970 against decree cf Motor 
Accidents Claims Tribunal and Dist. J. 
South Kanara, D/- 31-7-1968. . 

Motor Vehicles Act (1939), 5. 110-A 
-— Compensation for death in a motor 
accident cannot be granted where the 
evidence is consistent with tke negli- 
gence of the deceased and not with 
that of the motor driver. | 

{Para 9) 


A. D. D’Sa, for Appellants M. P. 
Somasekhara Rao, S. L. Simha and M. 
Raja Rao, for Respondents. . ; 

JUDGMENT :— This is an appeal 
from the judgment of the Motor Acci- 
dents Claims Tribunal and Distriet Judge, 
South Kanara dated 31-7-1968 in Claim - 
Case No. 5 of 1964. 

2. On 19-11-1963 one Cyprian 
Ferrao of Mangalore was proceeding to- 
wards Panambur from Mangalore in the 
West Coast Road at about 7 p. m. when 
it. was drizzling and- at a place called 
Kottar junction, on his way, which is 
nearly 4 miles from Mangalore he was 
going’ in a down gradient. From the 
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opposite direction one bus bearing No. 
MYX 4854 and another bus, both belong- 
© ing to Shankar Vittal Motor Company, 
were coming at a distance. Due to col- 
lision between the bus MYX 4854- and 
the bicycle on which Cyprian Ferrao 
was going, Cyprian Ferrao was thrown 
down out of the bicycle as a result of 
which he sustained 18 injuries, most of 
them being abrasions. ‘The bicycle that 
he was riding was slightly damaged. 
Cyprian Ferrao was removed to the 
' Wenlock Hospital, Mangalore in the bus 
that was coming behind, where he died 
on -the same night. The medical evi- 
dence in this case is that the death of 
Cyprian Ferrao was due to shock and 
subdural haemorrhage on account of in- 
juries sustained by him. . It could be 
gathered from the medical evidence that 
the fatal injury was a fracture on the 
base of the skull starting from the ante- 
rior part of the right middle fossa and 
extending on to the anterior fossa. 


3. The widow of Cyprian Ferrao 
namely Cecilia Ferrao and her children 
seven in number filed an application for 
compensation under Section 110-A of 
the Motor Vehicles Act 1939 read with 
Rule 343 of the Mysore Motor -Vehicles 
Rules 1963 claiming compensation of 
Rs. 37,857/- aganist the Managing Direc- 
tor of the Shankar Vittal Motor Com- 
pany Ltd., Attavar, Mangalore and the 
Branch Manager of the Indian Mutual 
Assurance Society Ltd., Mangalore, 
which was the insurer of the vehicle, 
before the Motor Accidents Claims Tri- 
bunal and the District Judge, South 
Kanara. The Tribunal, after recording 
evidence on both the sides, by its order 
dated 29-9-1965, came to the conclusion 
that the accident was not due to negli- 
fence and rashness on the part of the 
driver of the vehicle in question. 

The present appellants filed M. F. 
A. 132/66 before this Court. This court 
set aside the other order made by the 
Tribunal and remanded the case with 
a direction that the case should be re- 
heard afresh after recording’ such evi- 
dence as may be adduced by the parties. 
After it was remanded, the Tribunal, 
which was presided by another Judge, 
recorded further evidence and after con- 
sidering the evidence came to the same 
conclusion and passed the ‘judgment 
under appeal. Aggrieved by this deci- 
am the appellants have filed this ap- 
peal. 

4. There is no dispute in this 
case that Cyprian Ferrao died on 29-11- 
1963 in the Wenlock Hospital, Manga- 
lore, on account of the injuries sustain- 
ed by him due to the collision that took 


place between the bicycle that he was 


riding and the vehicle bearing No. MYX 
4854 driven by Hammabba R .W. 2 
Two questions that arise for decision in 


this appeal are whether the death of | 
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Cyprian Ferrao was due to the rash and 
negligent act of R. W..2 Hammabba and 
if that question is answered in the af- 
firmative, what compensation is payable 
to the appellants. 


5. On behalf of the appellants 
number of witnesses have been exa- 
mined to prove that it was due to the 
rash and negligent act of R. W. 2 that 
the collision took place as a result of 
which Cyprian Ferrao dies and that the 
appellants are entitled to compensation 
as claimed by them in the petition. 
Before going to the question as to what 
is the amount of compensation that the 
appellants are entitled to get, it is neces- 
sary to decide the first question namely, 
whether the incident was due to the rash 
and negligent act of R . 2, who, at 
the relevant point of time, was the 
driver of the motor vehicle, which be- 
longed to the Shankar Vittal Motor Com- 
pany Ltd., Mangalore. The witnesses 
that speak to the actual incident are 
P. W. 3 Albert Lobo, P. W. 4 Gopal WV. 
Anchan and P. W. 5 Henry Lima. 


6-8. After considering their evi- 
dence, the Court proceeded. 


9. The evidence of these wit- 
nesses, if carefully examined, shows that 
what all they observed was that there 
was a collision between the cycle ridden 
by Cyprian Ferrao and the vehicle dri- 
ven by R. W. 2. It is difficult to make 
out from the evidence of these witnesses 
that R. W. 2 drove the bus rashly and 
negligently; nor is: it possible to hold 
that he came to the extreme right and 
dashed against the cycle ridden by Cy- 
prian Ferrao. It could be stated that 
their evidence shows that the bus was 
stopped by R. . 2 immediately after 
the impact within 3 or 4 feet. 


Taking into consideration the gra- 
dient in which Cyprian Ferrao was go- 
ing on the cycle while it was drizzling 
and taking into consideration that the 
bus was coming from the opposite direc- 
tion for which it was an uppradient, it 
is impossible to hold that R. W. 2 drove 
the vehicle rashly and negligently. This 
is exactly what has been spoken to by 


-R. W. 2 and also R. W. 3. an independent 


witness, who was travelling in that bus, 
seated in front. 

The evidence of these fs witnesses 
is that before the collision, they saw a 
car and a lorry coming from the oppo- 
site direction in front of which Cyprian 
Ferrao was riding the cycle at great 
speed in a zig-zag manner and therefore 
R. W. 2 slowed down the vehicle almost 
to a dead stop moving the vehicle to- 
wards his extreme left when Cyprian 
Ferrao came and dashed ageinst the 
front portion of the bumper and fell 
down on the road as a’ result of whic 
the wheels of the cycle were twisted and 
Cyprian Ferrao sustained injuries result- 
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ing in his death subsequently. The ver- 
sion given by R.Ws.2 and 3 appears to 
us to be more probable than the vers.on 
given by the witnesses on behalf of -he 
appellants. 

As a general rule, in a case of this 
nature, the claimants must establish that 
there was negligence and rashness on 
the part of the driver of the vehicle end 
establish connection with the injury aus- 
tained by the person, involved. - If. zhe 
claimants fail to prove either of them, 
their action must fail. The mere proof 
of some injuries is not enough. An in- 
stance may be stated when a man is 
found run over a Railway line, the qtes- 
tion arises what is there to show taat 
the .train ran over him rather than he 
ran against the train. Jnless the evi- 
dence positively establishes that for no 
fault of the injured or Ceceased but on 
account of the rash and negligent act 
of the driver of the vehicle, who uses 
the highway. the vehicle runs over him, 
it may, in certain circumstances, be tre- 
sumed that he drove the vehicle rasaly 
and negligently. The evidence must, 
therefore, be more consistent with the 
driver’s negligence than otherwise, On 
a careful examination of the evidence 
we are of the view that the tribunal 
was justified in holding that there was 
neither negligence or rashness on the 
part of R. W. 2 while driving the vehi- 
cle at the relevant point of time. 

10. For the reasors stated abcve, 
we see no reason to interfere with the 
judgment of the Tribunal with the re- 
sult this appeal fails and the same is 


dismissed. No costs, 
Appeal dismissed. 





AIR 1971 MYSORE 181 (V 58 C ¢4) 
E. S. VENKATARAMAIAH, J. 
Mangilal, Appellant v, J. Chancra- 

mouli Sastry, Respondent. 

Ex. Second Appeal No. 27 of 1969, 

D/- 17-11-1970 against Order of Civil J. 

Gulbarga, D/- 22-1-1969. 


Civil P. C. (1908), Order 21, Rule 1 


— A money decree clearly intending to 
direct defendant to pay certain amount 
to plaintiff can be executed notw-.th- 
standing that it does not in so many 
words state that the defendant shall pay 
the p laintiff the amount mentioned 


therein. (Paras 1, 2) 
Cases Referred: Chronological Peras 
{1966) AIR 1966 J. and K. 13 


ng Ea = 1965 Kash LJ 369, 
Thapar v. Sudhir Kumar 
. Agni) AIR 1951 Punj 132 (V 38) = 
53 Pun LR 237, Mt. Mongi v. 
Mahabir Prasad $ 
Appa Rao, for Appellant; Manobar 
Rao Jahagirdar, for Respondent. 
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JUDGMENT :— The only ground 
urged by Sri Appa Rao, the ‘earned 


Advocate for the appellant in this ap- 
peal is that the decree passed on 24-2- 
1968 in O. S. No. 163/1 of 1964 on the 
file of the Munsiff at Shorapur was not 
executable. The decree in question 
reads as follows:— 


“Tt is ordered and decreed thas the 
defendant is liable to pay Rs. 63415-00 
along with interest at the rate of Rupees 
3% per annum from the date of the 
suit till the realisation of the amount 
to the plaintiff. 

Given under my hand and the seal 
the Court this 24th day of Pree 
1968, sa) 


Munsiff, Shorapur.” 
A-memorandum of cost is also attached 
to the decree. The contention ož Sri 
Appa Rao is that the decrze is not in 
conformity with the form prescribed in 
the Code of Civil Procedure for the pre- 
paration of a money decree, viz., Form 
No. 1 in Appendix D of the Code of Civil 
Tocaue, The prescribed form reads’ 
us? : , 


“This suit coming’ on fhis dav for 
final disposal before ..sesssssssesesse in the 
presence OL... cecceccccsencnscnsemreseefOL 
plaintiff and of......... seoeeeefor the defend- 
ant, it is ordered and decreed that......... 
secsssccscecscscssereessand the sum of Rs. 
sdvecdssantascasbasctaaesesDG paid by the ssessesa 
sescersvesesscescescescevestO tNGsovccccsoscvre 
count of the costs of the suit, from this 
date to the date of realisation.......srcecceens 


_per cent per annum. 


Given under my- hand and the seal 
of the Court, this- .-.......da 


The difference between the decree that 
has been drawn up in this case and the 
prescribed form is that -instead oł the 
words ‘be paid by the defendant’ to be | 
found in the form the words ‘the defend- 
ant is liable to pay’ have been employ- 
ed in the decree. Sri Appa Rao con- 
tends that the decree is merely dezlara- 
tory in nature and if the plaintiff ‘wants 
to recover the money due ta him, he has 
to file one more suit on the basis of this 
decree on the ground that there is no 
order to pay. The word “Decres” is 
defined in Section 2 (2) of the Code of 
Civil Procedure -which is as follows: 


(2) ‘decree’ means the formal ex- 
pression of an adjudication which, so 
far as regards the Court expressing it, 
conclusively determines the rights of the 
parties with regard to all or any cf the 
matters in controversy in the suit and 
may be either preliminary or final.” 
(The rest of the definition is not rele- 
vant for the purpose of this case’. 
The question is whether the decree in 
question falls within the definition of 
the word ‘decree’. Sri Appa Rao admits 


the . 
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that it is a decree, but, it is not execut- 
able because it is not stated in the decree 
that the defendant shall pay the plain- 
tiff the amount mentioned therein. 
Evea though an executing court may 
not be entitled to go behind the decree, 
it is entitled to construe the decree in 
order to give effect to it. The relevant 
part of the decree reads as follows: 


“It is ordered and decreed that the 
defendant is Hable to pay Rs. 63415-00 
along with interest at the rate of Rs. 3% 
‘per annum from the date of the suit 
till the realisation of the amount to the 
plaintiff.” 

It ig not disputed that this is a decree 
passed in O. S. No. 163/1 of 1964. From 
the decree it is to be seen that the suit 
was for the rendition of accounts filed 
against the defendant who is the appel- 
lant before me. In that suit ultimately 
‘this decree, which has been extracted 
jJabove, has been passed. On a reason- 
able construction of the decree that has 
been passed in this case, I hold that the 
court did make a decree directing the 
defendant to pay the plaintiff a sum of 
Rs. 63415-00 along with interest as 
directed in it and the court could not 
{have had any other intention in maki 

ithe decree in question. Mr. Appa Rao 
has not been able to show me any autho- 
rity in which a case similar to the pre- 
sent one came up for decision. Mr. Appa 
Rao has relied on two decisions, viz., the 
decision in Mt. Mongi v. Mahabir Pra- 
sad, ATR 1951 Puni 132 and in B. K. 
Thapar v. Sudhir Kumar, AIR 1966 J. 
and K. 13. In the Punjab case, the 
question for determination was whether 
a decree for sale of the mortgage pro- 
perty which was not in conformity ‘with 
Order » Rule 5 of the Code. of 
Civil Procedure was in order and whe- 
ther pursuant to the said decree 
the executing court could proceed to 
sell the property and recover the money 
due to the decree-holder. The decree in 
question in that case has been extracted 
in the judgment and it is to be- noticed 
that the decree that came up for the 
determination before that court differ- 
ed in substance from what a decree for 
sale in a suit on a mortgage should con- 
tain. It did not contain any reference 
to the period within which the defend- 
ant could pay the money decreed in the 
suit and in fact no such time was fixed 
for the said purpose. The case on hand 
is not therefore one similar to the case 
decided by the Punjab High Court. The 
next decision of the High Court of 
Jammu and Kashmir relates to a decree 
which was passed on a compromise be- 
tween the parties to a suit in which a 
- fresh lease in respect of a certain item 
of property was created with a condi- 
tion that the lessee could have the re- 
newal of the lease at the termination of 
the period originally prescribed. The 
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High Court of Jammu and Kashmir kad 
no difficulty in coming to a conclusion 
that the compromise decree was declara- 
tory in character and only created a 
fresh lease between the parties. It, 
therefore, held that the decree was not 
executable. The present decree, as al- 
ready stated, is not one in which any 
new rights have been created between 
the parties for the first time and held 
by the High Court of Jammu and Kash- 
mir in’ the decision referred to above. 

2. It is no doubt true that the 
language employed in the decree in 
question is not quite happy. It would 
have been better if the trial court had 
looked into the form prescribed for the 
purpose before drafting the decree. That 
however, does not come in the way of 
the decree-holder in this case in execut- 
ing the decree against the judgment- 
debtor and recovering the money found 
to be due from him. 

In the result, this appeal fails and 
it is dismissed. No costs. 

Mr. Appa Rao, the learned Advocete 
for the appellant prays that six months’ 
time may be given to the appellant to 
pay the decretal amount. He is granted 
six months time to do so. 

Appeal dismissed, 
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K. R. GOPIVALLABHA IYENGAR, J. 

Shri Venkataramanaswami Perma- 
nent Bhandar Ltd., Appellant v. Heri 
Padmarajappa and others, Respondents. 

Ex. Second Appeal No. 14 of 1968, 
D/- 17-11-1970 against decree of Civil J. 
Bellary, D/- 31-10-1967. 

(A) Civil P. C. (1908), Order 21, 
Rule 11 (2) — Person acquainted with 
facts of the case can apply for execu- 
tion of decree held by a corporation. 


Thus a money decree passed in 
favour of a corporation can be executed 
by its President although he is not re- 
presented in the suit. Prima facie the 
President can be taken to be a person 
acquainted with the facts of the case. It 
is immaterial whether the President has 
authority or not to apply for execution. 


(Para 2) 
(B) Civil P. C. (1908), Order 22, 
Rule 2 — An appeal in execution of a 


money decree does not abate on dele- 
tion of name of one of the judgment- 
debtors on his death. 


Thus when a decree is passed 


against three persons, those three per- a 


sons, unless the decree otherwise directs 
are jointly and severally liable to satisfy 
the decree. It is open to the decre- 
holder to proceed against one or other 
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judgment-debtors. He is not bound to 
proceed against all the judgment-debtors. 
(Para 2) 
Cases Referred: Chronological Peras 
(1955) AIR 1955 Mad 615 (V 42) = 
ILR (1955) Mad 1138 (FB), 
Subramania Chettiar v.- Nara- 
yanan 
V. Tharakaram, for Appellant; V. g 
Gunjal, for. Respondents Nos. 1 and 3. 
JUDGMENT :— The appellant-decree- 
holder obtained a decree on 22-4-ł}955 
against the respondents-judgment-deb-ors 
in O. S. No. 138/55 on the file of the 
District Munsiff, Hospet, for the re- 
covery of a sum of Rs. 2,277-10-0. - The 
decree-holder has Sura out execution for 
the recovery of Rs. 4,049-45 paise in 
E. P. No. 138/65 before the Munsiff at 
Harapanahalli. The 
amongst other objections, contended mar 
present execution petition i e, 
No. 138/65 filed on 15-8-1965 is aay 
by time. It may bė mentioned that the 
decree-holder had sued out execution in 
E. P. No. 670/57 and thet was dismissed 
on 16-4-1958. The second applicazion 
was made on 7-10-1960 and came to be 
dismissed on 5-12-1960. The next ap- 
plication was on 6-7-1962 and came to 
be dismissed on 26-8-1963. There was 
an errr gees application registered as 
E. 95/64 which was filed in a Court 
Bich the. decree-holder thought as 
having jurisdiction to execute the deeree 
without obtaining transfer of the same 
from the court which passed the decree, 
Therefore, it was also dismissed on 13-4- 
1965 for want of jurisdiction. The pre- 
. sent execution petition was filed on 5-8- 


2. The question of limitation 
arises in view of the contention that the 
applications filed on 7-10-1960 and dis- 
missed on 5-12-1960 and the peti- 
tion dated 6-7-1962 dismissed on 
26-8-1963 were made by the Presi- 


dent of the decree-holder appellant 
(Permanent Bhandar Litd.). It is sub- 


mitted that it is not disputed that the 
appellant-decree-holder was represented 
by its Secretary in the original cuit; 
therefore, it is only the Secretary who 
could file a valid execution petition: as 
the Presidenthas madethe petitionis is 
necessary to show that he had the aucho- 
rity to make the petition. The trial 
Court has held that the petition is barr- 
ed by time for two reasons, i. e., chat 
the application is not made by the 
Secretary and that the applications dated 
7-10-60 and 6-7-62 had not been regis- 
tered as execution petiticns as they were 
not served as steps-in-aid by execution 
and save time for the present execution 
petition. Therefore, the learned Munsiff 
dismissed the execution petition. 

Against the order of the learned 
Munsiff, the decree-holder preferred 
Appeal Suit No. 26/66 before the Civil 


-have ignored 


tudgment-deb?ors. 
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Judge, Bellary. The learned Civil Judge 
disagreed with the view of the learned 
Munsiff that the orders passed in the 
two execution petitions referred to bove 
were not final orders. He held that they 
were final orders even though the exe- 
cution petitions had not been numbered 


- and registered. He placed reliance on 


the Full Bench decision of the AIR 1955 
Mad 615 (FB). But, he agreed with the 
view of the trial court that the Presi- 
dent cannot make the petition as the 
decree was obtained by the Secretary. 
It appears to me that both the courts 
the provisions of O. 21, 
R. 11 of the Code of Civil Procedure. 
Order 21, Rule 11 (2), Civil P. C. pro- 
vides that 
aed every application for the exe- 
cution of-a decree shall be in writing, 
signed and verified by the applicant or 
by some other person proved to the 
satisfaction of the court to be acquainted 
with the facts of the case, and shall 
contain in a tabular form the following 
particulars, mamely.....c.cssccoseces 

The learned Civil Judge observes | 
that: “Evidently, the President cannot 
be said to be the person in whose favour 
the decree has been passed nor can it 
be said that he is the person authorised 
to set out execution. He is thus not 
competent to execute the decree”. As 
provided in Rule 11 (2) of Order 21 any 
person proved to the» satisfaction of the 
court be acquainted with the facis of 
the case can make a valid execution 


- petition. In this case, if is undisauted 


that the president has made ow- the 
execution petition. It would be cerrect 
to say that it is the appellant-Corpora- 
tion that has obtained the decree repre- 
sented by its secretary and now execu- 
tion is sued out by the president cf the 
Corporation. Prima facie it can be taken 
that the president is a person acquainted 
with the facts of the case. Therefor 

he is competent to make the petition 

once the petition is made by a person 
competent to do so, any other order 
passed thereon would be a final order 
as held by the lower appellate court, ex- 
tending the period from the date cf the 
order under Article 182 (5) of the Limi- 
tation Act. The question whether the 
president has authority or not is quite 
different from being a person acquaint- 
ed with the facts of the case. The only 
way in which the matter should be 
looked at is whether the petitions made 


on 7-10-1960 and 6-7-1962 are intended 


to further the execution of the Cecree 
so as to serve as steps-in-aid of execu- 
tion. It is apparent that these pefitions 
are filed with a view to further the exe- 
cution of the decree. Therefore, ft ap- 
pears to me that the application - made 
on 7-10-1960 which was disposed of pr 
5-12-1960 saves limitation in respect of 

the application made on 6-7-1962 which 
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was disposed of on 26-8-1963. This again 
saves limitation so far as the present 
execution petition is concerned. There- 
fore, the view taken by the lower courts 
that the petitions are barred by time or 
that they are not maintainable, cannot 
be sustained. 


Sri Gunjal, the learned counsel ap- 
pearing for the respondents-judgment 
debtors drew my attention to the fact 
that after the appeal was filed, the 
second respondent died and the appel- 
lant failed to bring the legal represen- 


tatives on record and actually the name. 


of the respondent 2 was deleted. His 
contention is that the deletion of the 
second respondent’s name would result 
in the abatement of the entire appeal 
and the decree cannot be executed 
` against the remaining respondents. It is 
noticed that the decree is passed against 
all the three respondents and all the 
three respondents are liable to satisfy 
the decree. Sri Gunjal’s contention is that 
asthe decree doesnot direct that the lia- 
, bility of the’ judgment-debtors is joint and 
several, it must be taken as joint and 
therefore, if the liability against one dis- 
- appears the liability against others also 


disappears. I am unable to accept this 
contention. en a decree is passed: 
against three persons, those three per- 









‘fsons, unless the decree otherwise directs 
are jointly and severally liable to satisfy 
the decree. It is“*open to the decree- 
holder to proceed against one or other 


proceed against all the judgment-debtors. 
erefore, it appears to me that the 
deletion of the second respondent’s name 
does not result in abatement of the ap- 
peal as a whole. 


S In the view I have taken with re- 
gard to the limitation and maintain- 
‘ability of the execution petitions, the 
‘judgment of the courts below are liable 
“to be set aside. It is accordingly set 
‘aside. Appeal is allowed with costs. 


Appeal allowed. 
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B. VENKATASWAMI, J. 


' S. R. Chanaveerappa, Petitioner v. 
‘B. Prakash, Respondent. 


Civil Revn. Petn. No. 863 of 1970, 
D/- 2-12-1970 from order of Civil J. 
Chitradurga, D/- 9-4-1970. 


(A) Civil P. C. (1908), Order 3, 
Rule 4 — A Court before exercising its 
discretion to determine the ‘Vakalat- 
` nama’ of the Counsel of a party at the 
instance of opposite party on the ground 
that le. is a witness to a material fact 
in the suit, must first determine whether 
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-Counsel from pursuing his 


udgment-debtors, he is not bound to. 


ALE 


the fact likely to be spoken to by the 
Counsel has any bearing on the mate- 
rial issues in the suit. (Paras 5, 8) 

(B) Civil P. C. (1908), Section. 115 — 
In revision, the High Court ill not 
allow a party to file ‘affidavit’ evidence 
to show that the Counsel of the opposite 

party is a witness to a material fact in 
the suit. ara 8) 

(C) Civil P. C. (1908), Section 35 — 
A party failing to examine the Counsel 
of the other party as a witness without 
just cause after c him as a wit- 
ness is liable to be saddled with heavy 
and exemplary costs. 

The reason is that where a party 
fails to examine the counsel of the other 
party after calling him as a witness, the 

party is guilty of having prevented the 
profession by 
a ruse. (Para 8) 
Cases Referred: Chronological Paras 
(1942) AIR 1942 Mad 691 (V 29) = 
44 Cri LJ. 114 (SB), In re, C. S. : 
Venkatachariar T 


D. K. Ramachandra Rao, for Peti- 
tioner; S. R. Rajashekhar Murthy, for 
Respondent. . 


ORDER :— The question that arises 
for consideration in this revision is 
whether a Civil Court can determine the 
‘Vakalathnama’ of an advocate on the 
ground that he is likely to be called as 
a witness on behalf of the party to the 
suit. ` 

2. The above question has arisen 
in this way: 

- The plaintiff in O. S. No. 42/1969 on 
the file of the Civil Judge, Chitradurga, 
preferred an application, purporting, to 
be under Section 151, Civil P. C. to the 
effect that the Advocate namely Mr. O. - 
Veera Basappa who is appearing on þe- 
half of the defendant in the suit, should 
be called upon to withdraw from the 
suit. The ground alleged is that the 
Advocate had participated in a ‘Pancha- 
yathi’ held in connection with the dif- 
ferences that had arisen regarding a 
portion of properties between the plain- 
tiff on the one hand and the father of 
the defendant on the other. There were 
other panchayatdars too. As to what 
transpired at such ‘Panchayati? and 
whether any decisions of a binding cha- 
racter were arrived at, the allegations 
are singularly vague. 


3. This application was opposed 
by the learned Advocate concerned. He 
has averred with emphasis that the al- 
legations in. question were false and 
mala fide. The application came to be 
dismissed by the learned Civil Judge 
Hence this revision. 

4, Sri B. K. Ramachandra Rao, 
the learned counsel appearing in support 
of the petition, fairly enough, contented 
himself by taking the Court through the 
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order under revision and inviting atten- 
tion to certain decided cases, kearing 
on the question. I -do not feel called 
upon to refer to them in any detail, and, 
in my. view, the position emerging from 
them in so far as it relates to the ques- 
tion on hand, briefly summarisec, 

be as follows:— 


5. Every litigant before a court 
of law has a right to engage tke ser- 
vices of a counsel of his choice. A coun- 
sel, though in pursuit’ of a peoieeton 
is an officer of the Court assisting in th 
administration of justice by it. He ean- 
not be both a witness and coursel in 
oneand the same suit. The courthas the 
power to determine the ‘Vakalatnama’ 
of a counsel in case of misconduct on 
the part of such counsel or whan his 
appearance in a suit is likely to em- 
barrass a fair trial of such suit. Eroadly 
speaking in cases ae a counsel is 
also called upon to figure as a witness, 


the situation arising therefrom may be. 


said to belong more properly to the 


sphere of professional etiquette, and a’ 


counsel in such cases is a better Judge 
of the manner in which his discretion 
ought to be exercised. 


But, if he is a witness in regard 
fo a material fact, and still persists in 
retaining both the capacities, that of 
a witness as well as counsel, his ettitude 
may amount to misconduct, in which 
event, the Court can step in ee remedy 
the situation by determining the ‘Vaka- 
Jatnama’ in his favour. 


There may be cases on the border 
lines. In such cases, the court had to 
see whether the party, desiring such a 
result, is actuated >y oblique motives 
of depriving the opponent of the services 
of a counsel of its choice. It is 2qually 
clear that it is not open to a counsel to 
withdraw or to a parzy to terminate ser- 
vices of its counsel without the leave of 
the Court. Generally speaking, it is only 
in exceptional circumstances that a coun- 
sel can be forbidden from ap vearing 
for any party. In this connecticn, one 
may usefully refer zo certain observa- 
tions in the followinz reports: 


6. In Halsbury’s Laws o€ Eng- 
TIand, Simonds Edition, Vol. 3, at p. 68, 
it is observed thus: 


“A barrister should not act as coun- 
sel and witness in the same case; and he 
should not accept a retainer in a case 
in which he has reason to beli=ve he 
will be a witness, and if, being engaged 
In a case, it becomes apparent -tkat heis 
a witness on a material question of fact, 
he ought not to continue to appear as 
counsel if he can retire without jeopar- 
dising his client’s interests. 

In subsequent proceedings <ounsel 
can, if he chooses „give evidence cf what 
he has seen or said in court wken en- 
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gaged as. counsel. If counsel is called as 
a witness by his client, he cannot, it 
seems, refuse to give evidence. Counsel 
should not give a proof of evidence of 
what occurred at a hearing in which he 
was professionally engaged.” 

7. In re C. S. Venkatachariar, 
AIR 1942 Mad 691 (SB), a Special Bench 
of the Madras High Court has observed 
at p. 692 of the report thus: 

“A person who is appearing as coun- 
sel should not give evidence as a wit- 
ness. If in the course of the proceedings 
it is discovered that he is in a position 
to give evidence and it is desirable that 
he should do so, his proper course is to 
retire from the case in his prcfessional 
pra 

Turning now to the case on 
aha what has been altesed is merely 
that the counsel had participated in a 
previous ‘Panchayathi’ in regard to the 
division of properties concerned in the 
present suit. There are no clear or spe- 
cific allegations as regards the result of 
such deliberations. It is not also alleged 
whether any decision or conclusion of a 
binding nature was arrived at therein. 
It is only when such circumstances exist 
will it be reasonable to postulate that 
the fact concerned is of some materiality 
in the decision of the suit. The Counsel 
concerned has in clear terms denied the 
alleged ‘Panchayathi’ and his participa- 
tion therein. It is not also clearly indi- 
cated on behalf of the plaintiff that the 
counsel would be likely to be zalled as 
his witness, 

Even when such a desire on the 
part of the plaintiff is made known, it 
would still be a matter for the court to 
exercise its discretion, which must and 
ought to be exercised only after taking 


into consideration the nature end rele- 


vance of the fact which is expected to 
be spoken to by the counsel and the 
bearing it may have cn any material 
issue in such suit. If the faet to be 
spoken to is of materiality, it is then 
that it can be.said that the court has 
exercised the discretion reasonably and 
properly, while calling upon the counsel 
to withdraw from the suit. 

But, Sri B. K. Ramachandre Rao, in 
the course of his submission, reierred to 
certain affidavits of the other ‘Pancha-|° 
yatdars’ and sought for permission to 
produce them. I do not I will be 
justified in allowing such production 
at the stage of revision. Even if they 
are allowed to be produced, the ques- 
tion will still have to be considered in 
the light of the principles aforemention- 
ed. It is relevant to observe in this con- 
nection, that if a party makes a pre- 
tence of calling a counsel for the other 
party as a witness and ultimately ‘fails 
to examine him. as such, without any 
just or reasonable excuse, he will be 
rendering himself liable to the imposi- 
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tion of heavy and exemplary costs, as 
he will then have laid himself open to 
a charge of having prevented a counsel 
from pursuing his profession by a ruse. 
9. For the above reasons, I am 
of the view that the petition is without 
merit and has to be dismissed. It is ac- 
cordingly dismissed with costs. 
Revision dismissed. 
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A. NARAYANA PAI C. J. AND 
D. NORONHA, J. 
~Y, Narayanachari, Petitioner v. The 
Commissioner and the Returning Officer, 
Corporation of the City of Bangalore, 
‘and others, Respondents. 
: Wat Petn. No. 4815 of 1970, D/- 14- 
12-1970 
(A) Municipalities — City of 
Bangalore Municipal Corporation Act (69 
of 1949), S. 56 (2) (ee) — Section 56 (2) 
(ee) providing for disqualification for 
election as a Municipal Councillor if the 
person concerned is in arrears of any 
kind due to Corporation does not violate 
nor does it involve any violation of Arti- 
ele 14 of the Constitution. Case law 
discussed — (X-Ref: Constitution of 
India, Article 14). - ` 

(Paras 15, 22, 25, 26, 28, 
36, 38, 44 and 46) 
The criterion for differentiation or 
classification set out in Section 56 (2) (ee) 
is perfectly intelligible and sufficient to 
distinguish the class of persons disquali- 
fied for election from others and has a 
demonstrably reasonable relation with 
the object of the statute in regard to 
election to the Corporation, viz., the 

maintenance of purity of public life. 


(Paras 15, 22, 25, 26, 36)- 


The expression ‘arrears of any kind’ 
cannot be said to be vague. The mere 
fact that the question whether arrears 
exist or not will require investigation 
in every case is not. in itself sufficient 
to hold that the provisions of the statute 
are to any extent vague or ununder- 
standable: (Para 38) 


Section 56 (2) (ee) does not confer 
any administrative discretion but on the 
‘other hand confers a quasi judicial 
power of adjudication upon material 
placed before the Returning Officer. As 
the power is one of decision and the 
exercise of that power necessarily im- 
poses the duty of examining the mate- 
rial and the relative provisions of law, 
it is wrong to suggest that there is no 
guidance whatever in the statute for the 
exercise of the said power. 
. (Paras 44, 46) 

(B) Municipalities — City of Banga- 
lore Municipal Corporation Act (69 of 
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V. Narayanachari v. Bangalore Municipality 


A.I R. 


ef Section 56 (2) (ee) — There is no 
t between Section 56 (2) (ee) and 
Rule PA (2) — They should be read to- 
gether and so read the disqualification 
envisaged in Section 56 (2) (ee) should 
exist either, on date of nomination or on 
date of poll or even on date of scrutiny 
of nomination as required by R. 14 (2) 
— (X-Ref: Municipalities — City of 
Bangalore Municipal Corporation Rules 
(1964), Rule 14 (2)). 
(Paras 51 to 53) 


‘Nomination’ cannot be interpreted _ 
to mean valid nomination after scrutiny. . 
The naming of a person as candidate 
for election is complete only when a 
nomination paper completed in the man- 
ner prescribed by the relevant rule is 
filed with the Returning Officer. Hence, 
even: without a definition the- natural 
sense of the word undoubtedly points to 
the fact that the date of nomination 
means the date on which the nomination 
paper is filed with the Returning Offi- 
cer. (Para 53) 


(C) Municipalities — City of Banga- 
lore Municipal Corporation Rules (1964), 
Rule 14 (2) — The expression ‘on the 
date fixed for the scrutiny of nomina- 
tions’ means that the disqualification 
should not exist from the earliest 
moment of the day of scrutiny. AIR 
1968 SC 1064, Applied. (Paras 55, 36) 


Thus, if a person. has not paid the 
arrears of property tax till 3-30 P. M. 
on the date of scrutiny of his nomina- 
tion he incurs the disqualification for 
being elected as a Councillor and the 
Returning Officer would be justified in 
rejecting his nomination paper. 

(Paras 55, 58) 


(D) Words and Phrases — “Arrears 
of any kind? means arrears of every 
kind — (X-Ref.: Municipalities — City 
of Bangalore Municipal Corporation Act 
(69 of 1949), Section 56 (2) (ee)). 


The ‘arrears of any kind’ means 
amounts which a person is liable to pay 
or under a duty to pay but has default- 
ed in payment thereof even .after the 
time therefor had arrived and expired. 
whatever may be the source of the liabi- 
lity or duty. (Para 18) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 1064 (V 55) = 
1968-2 SCR 812, Pashupati Nath 
Singh v. Harihar Prasad Singh 55 
(1968) AIR 1968 Bom 381 (V 55) = 
70 Bom LR 285, Kasturchand v. 
District Judge, Nagpur 24 
(1968) AIR 1968 Mys 198 (V 55) = 
10 Law Rep 653, Bajal Basappa 


v. Keshava 

(1961) AIR 1961 SC 838 (V 48) = 
1961 (2) Cri LJ 1, Chief Inspector 
of Mines v. Karam Chand Thapar 18 

(1957) AIR 1957 Andh Pra 658 
(V 44) = 1956 Andh WR 1026, 
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Thellakula Jalayya v. Namana 

Venkateshwara Rao 30 
(1955) ATR 1955 SC 166 (V 42) = 

1955 SCR 1004, Sekhawant Ak 

v. State of Orissa 


S. K. Venkataranga Iyengar, for 
Petitioner; S. V. Subramanyam (for No. 
) A. C. Nanjappa (far No. 8) and S. M. 
Hegde (for Nos. 11 and 13), for Bespon- 
dents; S. G. Sundareswami, Advocate- 
General, for The State. 


NARAYANA PAI, .C. J.:— The peti- 
tioner was one of the candidazes for 
election to the City of Bangalore Muni- 
cipal Corporation from the 43rc Divi- 
sion. He presented his nomination paper 
on the 21st of November, 1970, Accord- 
ing to the calendar of events relating 
to the election, the last date for presen- 
tation of nomination papers was the 
23rd November, 1970 and the dete fix- 
ed for scrutiny of the nomination papers 
was the 25th of November, 1970. At the 
scrutiny M. Obanna Raju, another candi- 
date for election from the same Division 
(Impleaded as the 8th respondent in this 
Writ petition,) raise an objecsion to 
the reception of the nomination paper 
of the petitioner on the ground that the 
petitioner had not paid the property tax 
payable to the Corroration by him in 
- respect of his property in Division No. 
43. The petitioner’ produced a receipt 
for payment of taxes made by him 
at 3.30 P. M. on the same day, viz., the 
25th of November, 1970. According to 
the receipt, payment made was cf taxes 
for the years 1968-69, 1969-70 ani 1970- 
71. Thereupon, the Returning Officer 
(the first respondent) rejected the nomi- 
nation paper recording his decision in 
that regard as follows: 

“It is clear from the receint pro- 
duced by Sri Narayanachari that he has 
paid on 25-11-1970 and so ther2 were 
arrears to Corporation on the Jay he 
filed nomination on 23-11-1970. Hence 
` objection is upheld and nomination of 
Sri Narayanchari is rejected.” 

2. In this Writ- Petition filed on 
the 27th of November, 1970, the peti- 
tioner prays for the issue of a writ of 
mandamus directing the first resaondent 
the Returning Officer, to accapt the 
netitioner’s nomination. 

- 3 The ground stated in support 
of the prayer are firstly that S. 56 (2) 
(ee) of the City of Bangalore Municipal 
Corporation Act, 1949, is invalid or un- 
constitutional as being violative of Arti- 
cle 14 of the Constitution and secondly 
that the order of the Returning Officer 
rejecting the nomination: paper is so 
patently illegal that the error should be 
corrected immediately under . Art. 226 


of the Constitution to prevent wnneces-— 


ee gion of public time and money.’ 


polling is schedulec to be 
held on Tin 20th of this month aecording 
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to the calendar of events, we directed 
emergent notices to the responcents re- 
turnable within eight days. As the 
validity of one of the Sectiors of an 
Act of the legislature is also questioned, 
we directed notice to the Advocate Gene- 
ral. Full arguments were heard on the 
10th and lith of this month. 

5. From what is stated above 
regarding the basic facts and the nature 
of the controversy, it is clear that the 
facts themselves are not in dispute and 
that the main points of law for consi- 
deration are only two, viz., (1) is Sec- 
tion 56 (2) (ee) of the City of Bangalore 
Municipal. Corporation Act invalid as 
being violative of Article 14 of the Con- 
stitution, and (2) is the decision of the 
Returning Officer so patently illegal as 
to call for immediate correction under 
Article 226 of the Constitution. 

6. Section 56 deals with the dis- 
qualification of candidates and the im- 
mediately preceding section deals with 
qualification of candidates. So far as 
section 55 is concerned, what is relevant 
for the present purpose is that the basic 
qualification for election as a Councillor 
is that the candidate’s name is included . 
in the Electoral Roll. The said Roll is 
the Electoral Roll of the Mysore Legis- 
lative Assembly (prepared under the 
provisions of the Representation of the 
People Act, 1950) for the time being in 
force for such part of the constituency, 
of the Assembly as is included in any 
of the Divisions of the Corporation. It 
follows, therefore, that the right to vote 
is-the one based on adult suffrage. 

7. We are not directly concerned 
with sub-section :(1) of Section 56. Sub- 
section (2) which is the subject of dis- 
cussion in this case reads as follows: 

“(2) A person. shall be disqualified 
for election or appointment as a: Coun- 
cillor if such person is at the date of 
nomination, election or appoinzment 

(a) of unsound mind, a dea?-mute or 
a leper. 

(b) an applicant to be adjucicated an 
insolvent or an undischarged insolvent: 

(c) directly or indirectly by himself 

or his partner, interested in a subsisting 
contract made with, or any work being 
done for the Corporation; 
Provided that a person shall not “be 
deemed to have ‘any interest in such 
contract or work by reason orly of his 
having a share or interest in— 

(i) any lease, sale or purchase of 
immovable property or any agreement 
for the same; 

(ii) any agreement for the loan of 
money or any security for the payment 
of money only; : 

(iii) any newspaper in which any 
advertisement relating to the affairs of 
the corporation is inserted; 

(iv) any company- or association. 
whether incorporated or not, which con- 
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tracts with the corporation for lighting 
or supplying with water any part of the 
city or insuring against fire any pro- 
perty of the Corporation. 

(v) any company: or 

(vi) the sale of the corporation of 
any articles in which he regularly trades 
or the purchase from the corporation of 
any articles: 

(d) employed as paid legal practi- 
tioner on behalf of the corporation or 
E legal practitioner against the corpora- 

on; 

{e) an officer or servant holding 
office under this Act, or an Honorary 
Magistrate or a. Public Prosecutor or 
Government Pleader; or 

(ee) in arrears of any kind due by 
him to the Corporation, otherwise than, 
as an agent, receiver, trustee or an exe- 
cutor; or 

(i) already either a councillor whose 
term of office as such will not expire 
before his fresh election or appointment 
can take effect or has already been 
elected a councillor whose term of office 
has not yet commenced.” 

8. It is clause (ee) of this sub-sec- 


. tion (2) which is said to involve an in- 


fringement or violation of Article 14 of 
the Constitution. 

9. Now the basic principles gov- 
erning the examination of an attack 
against any statutory provision on the 
ground that it violates Article 14 are now 
so well established by the rulings of 
the Supreme Court, that it is unneces- 
sary to refer to many cases. The ap- 
proach for examination of such a case 
is two-fold: the first is on what is com- 
monly referred to as the reasonableness 
of the classification and the other is that 
of inherent arbitrariness in the provi- 
sion. : 
- 40. On the first approach the 
general propositions are— 

(1) While Article. 14 condemns dis- 
crimination whether by substantive law 
or by the law of procedure and there- 
fore forbids class legislation, it does not 
forbid classification; and 

(2) permissible classification 
satisfy two conditions namely,— 

(a) it must be founded on an intel- 
ligible differentia which distinguishes 
persons or things that are grouped to- 
porer from others left out of the group, 
an 


must 


(b) the differentia must have a ra- 
tional relation to the object sought to 
be achieved by the statute in question. 

11. In the matter now before us, 
all persons whose names are included in 
the Electoral Roll of the Corporation are 
qualified as candidates for election to 
the council of the Corporation. When 
the law provides as in Section 56 of the 
Act that certain persons shall be dis- 
qualified for election though their names 
may appear in the electoral roll, what 
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the law does is to pick out or classify 
certain persons affected by the disqua- 
lifications as specified or place them in 
a class themselves. The criterion for 
classification is undoubtedly the disqua- 
lification specified in the section. Hence 
for the first approach the two questions 
for consideration would be whether the 
disqualification is intelligible: and suff- 
ciently clear to place persons in one 
class distinct and different . from those 
kept out of it, and whether the dis- 
qualification bears a reasonable relation- 
ship to the object of the statute. The 
second question also involves an investi- 
gation into the object of the law. i 

12. According to clause (ee) of 
sub-section (2) of Section 56, a person 
shall be disqualified for election or ap- 
pointment, as a councillor if such per- 
son is at the date of nomination, elec- 
tion or appointment, in arrears of any. 
kind due by him to the Corporation, 
otherwise than, as an agent, receiver, 
trustee or an executor. The first ques- 
tion therefore is, is this not intelligible 
or sufficiently clear to classify persons? 

13. The use of the words ‘arrears’ 
and ‘due’. has been strongly commented 
upon by Mr. Venkataranga Iyengar for 
the petitioner, both from the point of 
view of the intelligible nature of the 
criterion and also from the point of 
view of the alleged arbitrariness inherent 
in the statutory provision. For the pre- 
sent it will be convenient to deal with 
the first aspect only. 

14. It has been argued that the 
first difficulty is created by describing 
‘arrears’ as ‘of any kind’ and that the 
second difficulty arises by the simulta- 
neous use of the words ‘arrears’ and 
‘due’. Arrears, it is said are amounts 
not only due but overdue, that is to say, 
that there must first be a liability or 
duty to pay a certain sum of money, 
that secondly the time for payment must 
have arrived and that thirdly there 
must be a default or omission to pay even 
after the expiry of the time fixed for 
payment. The word ‘due’ on the other 
hand, it is pointed out, only indicates 
or involves the first two ideas of a duty 
or liability to pay and the arrival of the 
time fixed for payment. 


15. It appears to us that it is not 
correct to suggest that there is such 
connection as aforesaid between the 


words ‘arrears’ and ‘due’ in the section. 
The correct way to look at the matte 
is that the expression qualifying the 
word ‘arrears’ is ‘of any kind’, and that 
the word ‘due’ is connected with what 
follows, viz. ‘by him to the Corpora- 
tion’. The two things must therefore be 


-understood as two different expressions 


but so related to each other as to specify: 
a class. 

16. It is correct to say the vod 
‘arrears’ involves the two concepts of a 
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duty and a default. It means that fhe 
duty to pay a certain sum of morey 


having arisen, the person.. bound by that 


duty has defaulted in its performance. 
The Oxford Dictionary -states that in 
archaic usage the word ‘arrear’ meant 
hinder part especially of procession end 
that in plural ‘arrears’ the word means 
outstanding debts and that ‘the expres- 
sion ‘in arrears’ means behind hand in 
payment, 

17. There is thus no difficulty in 
usderstanding the expression ‘arrears’ or 

arrears’, 

18. It cannot also be said that 
any confusion is introduced by describ- 
ing the arrears to be ‘of any kind’. / 
pointed out by the Supreme Court in 
the case of Chief Inspector of Mines v. 
Karam Chand Thapar, AIR 1961 SC £38, 
the expression ‘any one’ or ‘any kind’ 
means in several contexts ‘every ce’ 
or ‘every kind’, This is what their Lcrd- 
ships have said in para. 30 of their judg- 
ment, at p. 847:— 


“If one examines the use of the 
words ‘any one’ in common conversafion 
or literature, there can bə no doubt that 
they are not infrequently used to m2an 
‘every one” — not one, but all) Thus 
we say ‘any one can see that this is 
wrong’, 
mean that ‘only one person may enter’. 
but that all may enter. It is permiss-ble 
and indeed profitable ta turn in “his 
connection to the Oxford English Dic- 
tionary, at ‘page 378 of which, we ‘find 
the meaning of “any” given ‘thus: “In 
affirmative sentences, it asserts, concern- 
ing a being or thing of the sort named, 
without limitation as to which, and thus 
collectively of every one of them”. One 
of the illustration given is — “I chal- 
lenge any one -to contradict my asser- 
tions’. Certainly, this does not mean 
that one only is challenged. It is akun- 
dantly clear therefore that “any cne” 
is not infrequently used to mean “every 


In the present context therefore ‘arrears 
of any d’ means arrears of every 
kind, that is to say amounts which a 
person is liable to pay or under a ĉuty 
to pay but has defaulted in paymant 
thereof even after the time therefor had 
arrived and expired, whatever may be 
the source of the liability or duty. 

19. The further description th=re- 
of as “due by him to the: Corporation” 
indicates that arrears of whatever Eind 
they may be which orerate as a dis- 
qualification under Section 56 (2) (ee) 
are those due to the Corporation and 
not due to anybody else. 

20. Hence the class clearly select- 
ed by the disqualification is a class of 
debtors to the Corporation, i. e., dektors 
who for some reason owe some money 
tothe Corporation but have failed to pay 


‘Any one may enter’ does not- 
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it even after the said money has bezome 
payable. 

21. It was suggested in the course 


of the argument that the class in ues- 
tion discriminates against the propertied 
classes only, that is to say, persons who 
own property within the Corporation 
limits liable to pay property tax. We 
do not think that such a suggestion is 
acceptable. The liability to pay tex in 
respect of properties is one of the liabi- ; 
lities owing to the Corporation. Even 
among taxes there may be taxes un- 
connected with the property, like for 
example, profession tax, where it is im- 
posed by Municipalities. The liability may 
also arise in respect of a ecntract either 
by way of lease of property belonging 
to the Corporation or in connection with 
some work undertaken to be done for 
the Corporation or ‘in respect of pur- 
chases or sales or other contracts be- 
tween the parties and the Corporation. 
Whatever may be the basis or source 
of the liability the essence of the matter 
is that the liability has taken the shape 
of a certain sum of money payakle to 
the Corporation, 

22, We therefore hold that the 
class selected by this criterion of dis- 
qualification is a class of debtors cf the 
Corporation and what brings them with- 
in the class is the default on their part 
in making payment of the amounts due 
by them to the Corporation, although the 
time for payment has arrived and gone 


y. 

23. It was also argued that so 
far as debtors are concerned there is 
already a class of debtors placed under 
disqualification under Clause (b), viz. 
debtors who have applied to get them- 
selves adjudicated as insolvents or deb- 
tors who are  undischarged insolvents. 
But the mere fact that there is such a 
class does -not mean that another res- 
tricted class of debtors should no: also 
be placed under disqualification. IL will 
be seen that the debtors included in 
Cl. (b) need not necessarily be dəbtors 

of the Corporation. So long as the crite- 
rion is intelligible, ieee is no difficulty 
in identifying the class. 

24. It was next argued tkat in 
no case can a person be, sad to 
be in default unless a or a 
demand or a notice is issuzd to him or 
served upon him. Reference was made 
to the provisions of Section 16 (1) (hj 
of the Maharashtra Munizipalities Act, 
considered and discussed in the case of 
Kasturchand v, District Judge, Nagpur, 
AIR 1968 Bom 381, in which the dis- 
qualified person is describ2d as cne in 
arrears of any sum due by him żo the 
Council after the presentation of a bill 
to him under Section 150 of the said 
Act. Reference was also made to the 
corresponding provision in the Munich 
pal Act of Orissa where she discualifi- 
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cation operates only against -a person 
who is in default for a period of one 
year. But the fact that such specific 
provisions are made in other Acts is not 
by itself sufficient to hold that the lia- 
bility to pay does not arise or cannot 
arise unless a notice or a bill or a 
demand is: served. The question whether 
a certain sum of money is due or has be- 
come due depends upon the provisions 
of the relevant statute or the terms of 
the relevant document under or by vir- 
ture of which the lability to pay arises. 
Mr. Venkataranga Iyengar, of course, 
concedes that the existence of any dif- 
ference between the corresponding pro- 
visions of the statutes of two different 
States does not afford any ground for 
an attack of violation of Article 14 by 
any one or other.of such statutes. 

25. It may be pointed out that 
Section 57 of the Mysore Act dealing 
with disqualification of councillors, that 
is disqualification of persons after they 
have been elected, provides in CL: (hh) 
of sub-section (1) thereof, that a coun- 
cillor shall cease to hold office as such 
if he fails to pay any arrears of any 
kind due by him to the Corporation 
within three months after a notice in 
this behalf has been served upon him. 
It is clear therefore that the statute 
makes a difference between the arrears 
of indebtedness to the Corporation ope- 
rating as disqualification before the elec- 
tion and after the election. When the 
Statute has deliberately chosen to make 
this difference, it is not open, in our 
opinion, to read into clause (ee) of sub- 
section (2) of Section 56 the additional 
jcondition of issue of a notice before an 
existing arrear can operate as a dis- 
qualification. If however, according to 
the relevant provision of the statute or 
contract, a sum of money does not be- 
come due unless a notice or a bill or a 
demand is issued then, of course, no 
question arises of the same being treated 
as being in arrears. l 

26. On the first aspect of the 
matter therefore we hold that the crite- 
rion for differentiation or classification 
set out in Clause (ee) of sub-section (2) 
of Section 56 of the Act is perfectly 
intelligible and sufficient to distinguish 
the class of persons disqualified for elec- 
tion from others. 


27. The next question for consi- 
deration is the reasonableness or other- 
“wise of the relation between the crite- 
rion and the object of the statute. 


28. Now, the topic for considera- 
tion is election to the Council of the 
Corporation. According to the statute, 
the body of councillors is-called the 
Corporation. The Corporation, according 
to Section 5 of the Act, shall consist of 
councillors in such number as may be 
determined by the Government under 
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Section 48. Under Section 23, the entire 
municipal Government of the City vests 
in the Corporation. The Corporation 
assigns various items of administrative 
work involving’-the exercise of respon- 
sibility and taking of decisions to various 
standing committees thereof, to which 
a certain number of councillors is elect- 
ed or appointed. Under Section 25, any 
Councillor may draw attention of the 
proper authority to any matter requir- 
ing. attention in the course of municipal 
administration, and every councillor is 
given the right to interpellate on mat- 
ters connected with municipal adminis- 
tration and of access to records of the 
Corporation subject, of course, to such 
regulations as may be framed in that 
behalf. It will be seen therefore that 
the position of councillors is one of res- 
ponsibility, and that being public office 
to which rights and duties are attached 
by law in public interest, there can be 
no doubt that the public are entitled to 
expect the councillors to maintain a high 
standard of conduct and .to act impar- 
tially, honestly and with a sense of res- 
ponsibility in such a way as to serve, 
and not cause prejudice to, public inter- 
est. 


29. Dealing with the question 
similar to the one raised in this case in 
relation to a disqualification under the 
Orissa Municipal Act of paid legal practi- 
tioners on behalf of the Municipality or 
legal practitioners against the Munici- 


pality (similar to the disqualification 
under. clause (d) of sub-section (2) of 
Section 56 of the Mysore Act), the 


Supreme Court has discussed the legal 
position in the case of Sakhawant Ali v. 
State of Orissa, AIR 1955 SC 166. The 
principles are stated as follows in para. 
9 of the judgment at p. 170 of the Re- 
port: - 

“The contention that the disqualifi- 
cation prescribed in Section 16 (1) (ix) 
violates the fundamental rights `of the 
Appellant under Article 14 and Arti- 
cle 19 (1) (g) is equally untenable. Arti- 
cle 14 forbids class legislation but does 
not forbid reasonable classification for the 
purposes of legislation. That classifica- 
tion however cannot be arbitrary but 
must rest on some real and substantial 
distinction bearing a reasonable and just 
relation to the things in respect of which 
the classification is made. In other words 
the classification must have reasonable 
relation to the object or the purpose 
sought to be achieved by the impugned 
legislation. 


The classification hae isofthe legal 
practitioners whoare employed on pay- 
menton behalfofthe Municipality or act 
on behalf of the Municipality and those 
legal practitioners are disqualified from 
standing as candidates for election. 
“The object or purpose to be achieved 
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is the purity of public life, which object 
would certainly be thwarted if there 
arose a situation where there was a 
- conflict between interest and duty. ‘The 
possibility of such a conflict can be 
easily visualised, because if a municipal 
councillor: is employed as a paid legal 


practitioner on behalf of the Municipality - 


there is a likelihood of his misusing xis 
position for the purposes of -obtaining 
municipal briefs for himself and persuad- 
ing the municipality to sanction wn- 
resonable fees. 

Similarly, if he was acting as a lezal 
practitioner against the Municipality he 
might in the interests of his client mis- 
use any knowledge which he might have 
obtained as a councillor through his ac- 
cess to the municipal records or he 
might sacrifice the interests of the Mumi- 
cipality for those . of his clients. No 
doubt having regard to the best tradi- 
tions of profession very f2w legal practi- 
tioners would stoop to such tactics, but 
the legislature in its wisdom thought it 
desirable to eliminate any possibility of a 


conflict between interest and duty end_ 


aimed at achieving this object or pur- 
pose by prescribing the requisite dis- 
qualification. The classification thus 
would certainly have a reasonable rela- 
tion to the object or purpose sought to 
be achieved.” 


30. In Thellakule Jalayya v. 
Namana Venkateshwara Rao, AIR 1357 
Andh Pra 658, a Bench of the Andhra 
Pradesh High Court, presided over by 
Subba Rao, C. J., dealing directly with 
the disqualification arising out of ar- 
rears of any kind due by the candidate 
to the Municipality, stated the underly- 
ing principle in the following terms:— 

“We believe that the disqualification 
js based upon the salutary principle that 
a member of the Municipal Council shall 
not be under an obligation pecuniary or 
otherwise to the Municipality for in that 
contingency he cannot be expected to 
discharge his functions uninfluenced by 
any other considerations.” 


31, Mr. Venkataranga Iyengar has 
argued that a conflict of interest and 
duty such as may be postulated in the 
ease of legal practitioners as indicated 
by the Supreme Court in the case cited 
above, cannot reasonably be postulated 
in the case of a person said to be dis- 
qualified on account of arrears due by 
. him to the Corporation. He has further 
contended that so far as the category 
of debtors are concerned, the policy of 
. the statute is to exclude only those that 

have applied for adjudication or are an 
undischarged insolvents. 

32. As to the second argument, 
we have already indicated that the po_icy 
implicit in the said provision does not 
necessarily mean that insolvency of such 
a character is invariably necessary and 


YV. Narayanachari v. Eangalore Municipality [Prs. 29-36] Mys. 191 


should be prescribed even in the case of 
debtors of the Corporation. There is a 
clear distinction, in our opinion, between 
debts owing to others and debts owing 
to the Corporation of which. a person 
wishes to be a councillor. 2 
33. It is not possible to contend 
that a conflict of interest and duty can 
never. arise or can never be said to arise 
in the case of a person who is in arrears 
in respect of a debt owing to the Ccrpo- 
ration. It will be seen that the position 
of a councillor is one of importance in 
the Corporation. If it can be said in 
the case of legal practitioners, as the 
Supreme Court has done, thet there is a 
possibility of their misusing their vosi- 
tion including the abuse of the rigkt of 
access to municipal records given to them 
by the statute, we do not see any reason 
why the possibility of a similar abuse 
of the same power by a debtor of the 
Corporation, if elected as a councilor, 
cannot or does not arise. Apart from 
his right of access to records, his posi- 
tion is undoubtedly one in whick. he 
eculd wield some influence over the 
officers or employees of the Corporation 
and it is not beyond the bounds of pos- 
sibility that he might delay, if not de- 
feat or prevent, the collection of arrearg 
due from him or the smooth progress 
of the steps or proceedings if ary taken 
for their recovery. Section 57 (1) (hh) 
further indicates that it is a condition 
for continuing to hold the office of a 
councillor that he should duly disckarge 
all his liabilities to the Corporation and 
that any failure on his part in tha= re- 
gard will bring about the cessation of 


his office. 

34, There can be no doubt there- 
fore that the clear object of the statute 
of maintaining purity of public lize is 
likely to be, if not would certainly be,! 
thwarted if a person in arrears of any! 
kind due by him to the Corporation is 
permitted to be elected as a councillor. 

35. Mr. S K Venkataranga 
Iyengar has cited, a decision of this Court 
reported in Bajal Basappa v. Keshava, 
AIR 1968 Mys 198 in which it has been 
held that the provision disqualifying a 
person from voting because he is a leper 
is invalid because it bears no. reasonable 
relation to the object of conferring the 
right to vote. We are not directly con- 
cerned with the disqualification based 
on the ground of leprosy. It could also 
be suggested that considerations bearing 
upon the right to be elected as a zoun- 
cillor may not be the same as those 
bearing upon a mere right to vote. 

36. For the reasons already sta- 
ted, we are clearly of the opinion that 
the criterion for disqualification in this 
case, namely, a person being in arrears, 
of any kind due to the Corporation, is 
a perfectly intelligiblé criterion and has 

a demonstrably reasonable relation with 


a? 
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the object of the statute in regard to 
election to the Corporation, viz. the 
maintenance of purity of public life, 

37. The second approach to the 
question of alleged violation of Arti- 
cle 14 is that of arbitrariness inherent 
in the statutory provision itself. 

38. Part of. the argument. relat- 
ing to this is the alleged vagueness in 
the expression ‘arrears of any kind due 
to the Corporation’. This aspect of the 
matter we have already dealt with and 
pointed out that the expression jis per- 
fectly understandable and that the mere 
fact that the question whether arrears 
exist or not will require investigation 
in every case is not in itself sufficient 
to hold that the provisions of the statute 
are to any extent vague or ununder- 
standable. 


39. To make out the case of arbi- 
trariness, Mr. Venkataranga Iyengar has 
been at pains to show that the general 
expression of the provisions in the sta- 
tute vests a certain discretion in the Re- 
turning Officer. We have found it a 
little difficult to appreciate how and in 
what respect the clause in question con- 
fers what may rightly be regarded as 
discretion. At our request Mr. Venkata- 
ranga Iyengar formulated his proposi- 
tion as follows:— 

“To say whether the case comes 
within the ambit of the expression ‘ar- 
rears of any kind due to the Corpora- 
tion’ involves an element of administra- 
tive, discretion, firstly in saying that a 
piven case is an arrear of some kind or 
some particular kind, and secondly in 
saying that in the said kind of arrears 
there is some amount due.” 


40. It will be noticed that the 
Jatter part of the proposition is related 
to the alleged confusion caused by the 
use of the words ‘arrears’ and ‘due’ in 
the same clause. We have already point- 
ed out how the clause should properly 
be read and how, if so read, there is 
no confusion. Hence the only determi- 
nation is whether there is any amount 
in arrears whatever may be the source 
of the liability. 

41, To say that the determina- 
tion of the question whether there are 
arrears, that is to say, any amounts re- 
maining in arrear, involves a discretion 
can be correct only if we use the word 
discretion to mean a correct judicial 
understanding of the position. If so, the 
more proper or more accurate way of 
describing the process would be, not an 
exercise of discretion likely to lead to 
arbitrariness in the absence of clear 
guidance, but as one of coming to a 
conclusion after adjudication on a consi- 
deration of relevant material. 

42. - The question of arbitrariness 
involving a violation of Article 14 arises 
not in cases of conferment of a quasi 


‘ing to a 
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judicial power of adjudication and deci- 
sion but in cases of conferment of pure 
discretion without guidance as to the 
manner of its exercise. Discretion in . 
this. sense means liberty to decide as 
one thinks fit either absolutely or with- 
in certain limits. It is a liberty of choos- 


“ing between two decisions in the same 


set of facts upon a subjective opinion. 
Where however decision has to be taken 
only on an objective consideration of 
relevant material, there is no choice 
whatever left to the deciding authority 
because it is bound on the facts found 
to come to a decision which is in ac- 
cordance with law. In other words, it 
must apply the law to the facts found 
and give effect to them in the manner 
the law requires it to do. 


43, Here, in the present case, the 
mandate of the law is that if a candi- 
date is in arrears of any kind due by 
him to the Corporation, he must be dis- 
qualified for election and prevented 
from standing for election. The ques- 
tion whether he is in arrears is a ques- 


-tion to which an answer must be found 


upon facts and material placed before 
the Returning Officer. If those facts or 
the material show that the person is in 
arrears within the meanmz of the 
clause, then there is no option left to the 
Returning Officer but to disqualify the 
person. Whether the facts or the mate- 
rial placed before him are sufficient to 
hold that the candidate is in arrears, is 
a question not of discretion but of com- 
finding of fact. As already 
pointed out by us, it must first be prov- 
ed that the candidate in question owes 
a. certain sum of money to the Corpo- 
ration for a certain reason, secondly 
that the time for paying the same to 
the Corporation has arrived and thirdly 
that he has defaulted in payment there- 
of. Each one of these questions is cap- 
able of being answered on an objective 
consideration of a material or facts 
placed before the Returning Officer and 
on the application of the relevant pro- 
visions of either the statute or the con- 
tract or document which is the source 
of the liability. At every stage the 
power and duty of the Returning Officer 
is to record a finding either on facts 
or on law and at no stage has he the 
choice of coming to a decision other 
than the one which is based on facts 
and in accordance with law applicable 
to the facts. 


- 44 We do not agree, therefore, 
that clause (ee) of sub-section (2) of .Sec- 
tion 56 confers or involves any admin- 
istrative discretion but hold that it con- 
fers a quasi judicial power of adjudica- 
tion upon material placed before the 
Returning Officer. As the power is one 
of decision and the exercise of that 
power necessarily imposes the duty of 
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examining the material ‘and the relative 
provisions of law it is. wrong to suggest 


that there is no guidance whatever- in. 


the statute for the exercise of 

power. i ae rar 
_ 45. “The argument. of arbitreriness 

therefore fails. ~ > 


Sai 


46. Hence from, both the ap- 
proaches ` relevant for. the -` consi- 
deration _ of the case of alleged. 

icle 14, it has to. be held, . 


violation of Article 


and: we hold,: that clause (ee) of snb-sec- : 


tion (2). of Section 56 does not violate nor 
does it involve any violation of Article 14 of 
the Constitution. : ae 

47. Coming now to the second con- 
tention of patent illegality in the decision o 
the Returning Officer `` rejecting the peti- 
tioner’s nomination - paper, the argument 
turns upon the language of Rule 14 (2) of 
the City of Bangalore -Municipal .orpo- 
ration (Election of Councillors) Rules, 1964. 
The relevant part of the said sub-rule ‘reads 
as follows:— ' 


“The Returning Officer shall thea exa- 
shell de- - 


mine the nomination papers and 
cide all objections which may be made to 
any nomination and. may, either or such 


objection or on his own motion, afte: such. 


summary enquiry, if any, as he thinks ne- 
cessary, reject any nomination on any of the 
following grounds: — . 

(a) That on the date fixed for the seru- 
tiny of nominations, the candidate éither is 
not qualified or is disqualified for being 
= to fill the seat under, Section’ 55 or 


48.°' Now it will be | remembered 
that. Section 56 (2) disqualifies a cardidate 
if the disqualifications enumerated therein 
exist on the date of nomination, election or 
appointment. Rule 14 (2) extracted above, 
c upon the Returning Officer to reject 
the nomination if on the date fixed Hr the 
scrutiny of nominations a person nominated 
is disqualified: under Section 56. spe- 
cification of these twò different dates in’ the 
section and the rule has provided the 
foundation for the argument. ; 

49. -The first question is whether 
there is a conflict between the two end, if 
so, how the same should be or may be re- 
conciled. eo 


50. Before doing so, we should refer 
to Section 69-A which while enumerating 
the grounds on which an election can be 


declared to be void, mentions the -following 
ground, viz., 


“that on the -date of his electicn the. 


returned candidate was not qualified: or -dis- 


m to be chosen as a councillor. under . 
is Act.” í 


The word ‘election’ can mean 


51. 
different things in different contexts.. It 


may refer in certain contexts only to’ polling 

and in certain others to the entire process 

of election .commencing with the presenta- 

tion of nomination paper, or earlier -f any 
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law so- requires and concluding with the- dec- 
laration of the result of poll. In Section 55 
laying down the qualifications of a candi- 
date for election, the said word must neces-. 
sarily be taken as referring to the entire 
process of election. . But in Section 56 (2) 
election may: rightly be regarded as having 
the limited reference -tò polling because the 
word ‘nomination’: is- also used and because 
the reference :is to the dates. Likewise, in 
Section 69-A the date of electior means `’ 
the date of poll because the existence ‘of a 
disqualification ` at an earlier stage, viz. 
nomination, has already been dealt with in 
Section 56-(2), Both from this circums- 
tance as well as from the circumstance that 
in Section 56. (2) two dates are referred to, 
date of nomination and ‘the date of election, 
it follows that if the disqualification exists 
either on the date of nomination or on the 
date of poll, the candidate in question can- 
not get elected. When therefore the sec- 
tions of the statute themselves require that 
the candidate should not be disqualified or 
that the disqualification should not exist on 
both these dates, one way af reconc:ling the 
sections with Rule 14 would be to read the 
rule as making the further provision that on 
the date of scrutiny. also, the disqualification 
should not exist. .- 


- 52. Understood that way, the sec- 
tions’ and the rule together provide that if|: 
the disqualification exist on any one of the 
three dates, the candidate is not entitled to 
be elected. 2 

53.. ` Mr, Venkataranga Iyengar has 
suggested another way of reconciling Sec- 
tion 56 (2) and Rule 14 (2), The argument 
is that because thé word ‘nomination’ is not 
defined and because Rule 14 @) refers to 
existence of disqualification on the date of 
scrutiny, we must take it that nomination 
in Section 56 (2). means valid nomination, 
ie., a nomination which is eccepted as valid 
after scrutiny. We do not think that it is 
necessary to make this assumption. ‘Nomi- 
nation’ in the ordinary sens means naming 
a person. Nomination in connection with an 
election undoubtedly means the naming of 
a person as a candidate for election. Such 
naming of a person as cardidate fr elec- 
tion is complete only when a nomination 

aper completed in the manner. prescribed 

y the relevant rule is filed with the Return- 
ing Officer. Hence even without < defini- 
tion the natural sense of the word tndoubt« 
edly points to the fact that the date of 
nomination means the date on wkich the 
nomination paper is filed with the Return- 
ing Officer, - ; 
54 Now on the facts of this case i 
is clear that upto 8-80 P, M. on the 25th ol 
November, 1970, the petitioner had not ‘paid 
the property tax in- respect of his >roperty 
payable for the years 1968-89, 1969-70. and 
1970-71. Under Section 104 of the City of 
Bangalore Municipal Corporation Ast, pro- 
perty tax shall be paid by the person prima: 
rily liable (owner of the premises is one of 
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the persons so Hable) within 80 days after 
the commencement of every half year; by 
‘an amendment .- under Act XIII of 1970 
which came into force on the 8th of June 
1970, sixty days are substituted for thirty. 
days. ‘There can be no doubt therefore that 
prop perty tax ‘payable by the p titioner for 
968-69, 1969-70 and for the first half year 
of 1970-71 was- in arrears on the date he 
pee: his nomination paper, viz., gone 


55. Even if the position is to be ` 


examined as on the date’ of scrutiny of the 
nomination papers, that is, 25-11-1970, thé 
disqualification must be held -to- have been 
existing on the said date also on the prin- 
ciple stated by the. Supreme Court in Pashu- 
pati Nath Singh .y, Harihar. Prasad Singh, 
AIR 1968 SC “toed. Dealing with the qua- 
lification of takin g an oath of allegiance 
under clause (a) of Article 178 of the Con- 
stitution, which ‘candidates for election to 
Parliament and State Legislatures are re- 
quired to take, their Lordships .state:—- 

“It seems to us that the expression ‘on 
the date fixed for scrutiny’ a S. 86 (2) (a) 
means ‘on the whole of the day on 
which the scrutiny of nomination has ta 
take place’. -In ‘other words, the qualifica- 


tion must exist from the earliest moment of ` 


the day of scrutiny. 
The language of Rule 14 (2) with which we 
are now concerned is the same as'the langu- 
age of Section 36 (2) (a) of the Represen- 
tation of the People Act considered by 
their Lordships of the Supreme Court. Ap- 
plying the same principle, it means that the 
isqualification pra not exist even on the 
earliest moment of the day fixed for seru- 
- \tiny, viz., 25-11-1970. As the payment was 
made only at 3-80-P. M..on that day, it has 
to be held that the disqualification existed 
on the earlier part of that. day and_that 
therefore it existed 
scrutiny within the meaning of the ‘rule, 
56. The rejection of the petitioners 

nomination paper by the Returning Officer 
| cannot, therefore, be said to be erroneous, 


57. The writ petition fails and is 


dismissed. 

58. The stay of election ordered on 
the 30th of November, 1970 on admittin 
the writ petition, will now stand dissolve 
and election will proceed according to the 


Schedule. 
Petition dismissed, 
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dian -of Hindu minor need not obtain pro- 
vious permission of Court for entering into 


contract for purchasing immovable property. 


Para 9) 

(B) Hindu Minori and Guardianship 
Act (1956), Section 8 (1) ‘and (8) — Con 
tract to purchase immovable property by 
natural guardian of Hindu minor is a valid 
contract till it is avoided by minor or one 
claiming under him as -being in contraven- 


Hence in a suit = ‘natural guardian 
cific performance such Souter: the 
defendant who has agreed to sell the pro- 
perty is not entitled to contend that the 
transaction is in contravention of Section 8 
(1) inasmuch as the right to avoid’ such 
contract vests cal with. the minor or any 

person claiming under 
(Paras 10, 11) 


(C) Civil P. C. (1908), O. 20, R. 5 — 
Order passed in interlocutory. application 
cannot be made use of while determining 
the issues arising in the main suit itself, 


‘tion of “section 8 (1). 


i : Civil ‘Procedure Code - (1908) 
Order 89, Rule 6). (Para 18) 
Cases ` Referred: Chronological Paras 
(1009) AIR 1969 Bom 140 (V 56) = 
h (1098) Bom a P. N. Sodaa- " 
(1968) “AIR 1968 Madh Pra 150 
(V 55) = 1968 MPLJ 476 Ram- 
chandra v. Manikchand 8 
(1964) AIR 1964 All 527 (V 51) f 
1964 All LJ 494, Bholanath 
-< v, Balbhadra Prasad 8 
(1963) AIR 1963 Cal 325 (V 50) i 
= 67 Cal WN- 110, Dasarath 
en V. See Ghosh -. B 
usa AIR 1962 Pat 819 (V 49) 
oe pions 549 Bhageran Rai 
uko AIR” fe ‘Andh Pra 388 FB) 
= ILR (1955) Andh aes 811 
uryaprakasan v. A. Cao ` 8 


V. S 3 
(1956) AIR 1956 Mad 261 (V 43) = 
ILR 41950) Mad 1085 (FB), Sita- 
ram Rao v. Venkatarama 
(1949) AIR 1949 Assam 57 (V.86) = 
Hari Mohan v. Sew Narayan 8 
(1948) AIR 1948 PC 95 V 35) = 
75 Ind App 115, Sri _Kakulah 
Subrahmanyan v. Kura Saps Rao 


p 893 = 
18 Suth an eo) Hunoo- 
manpersad TELEN v. Mussamat 
re -H 


agirdan, for Appellant: V.: 
Kia Me and V. Tarakaram, for Res- 
pondent., — 


JUDGMENT :— This is a defendants 
second appeal against the dees passed by 
the Givil Judge Gulbarga in R. C. A. No, 
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88/4 of 1967. eta -the decree passed 
by the Principal Munsif, Gulbarga; im Suit 
No. 129/1 of 1968. The plaintiff is a Hindu 


minor represented. by-his father and ratural. 


guardian Mallanna, The suit is one for spe- 
cific performance of. the contract to sel exe- 
cuted: by the defendant in ‘favour ef the 
plait on the 12th of October, 1968, and 
or a permanent injunction restraining the 
defendant from interfering with the- posses- 
sion of- the suit lands bearing Suit Nos. 90 
and 91. The case. of the plaintiff is that 
the suit lands belonged to the defendant. 
The father and nat 
tiff entered into a contract with the. defen- 
dant to purchase the two suit lands for a 
consideration of Rs. 8,000/-..: The - said 
agreement is produced in this case as Ex. 
P. 1. The entire consideration according to 
the plaintiff, was’ paid on the date of the 


agreement and the defendant put the plain- 


tiff in possession of the suit Jands.: as per 
the agreement,.the defendant also“ secured 

e permission of the -Assistant Ccmmis- 
sioner to sell the lands to the plaintif as 
required by Section 47 of the Hyderabad 
Tenancy and Agricultural Lands- Act. -. As 
the defendant refused to execute “the sale 
deed and began to interfere with the plain- 
tiffs possession of the suit lands, the plain- 
tiff brought the present suit on the 17th of 
. December, 1968, for specific performance of 

the contract- to sell and for permanent in- 


function. 


2. The defendant admitted the exe- 
cution of the contract to sell; Ex. P. 1. 
contended that in view of the oral agree- 
ment between the parties, the contract to 
sell was not intended to be acted upon for 
a period of two’ years. The defemdant’s 
case is that his brother-in-law one Tamma 
Reddy was due to the Govemment in res- 


pect of certain excise arrears. On bekalf of. 


is brother-in-law, the . defendant approach- 
ed the plaintiff's father and natural guar- 
` dian Mallanna for d loan. Mallanm, ac- 


cording to the defendant, agreed to give the. 


loan provided he had adequate security. 
According to the defendant, the contract to 
sell was executed. as security for the loan 
given by Mallanna as the natural guardian 
of the minor plaintiff to Tamma Redcy. Tt 
is the defendant's case that Tamma Reddy 
was to repay the loan with interest within a 
period of two years. If Tamma Reddy com- 
mitted any default, it was agreed between 
the parties that the defendant should exe- 
cute the sale deed in favour of the plain- 
tiff. Further, the case of the defencant is 
that as per this oral agreement, Tamma 
Reddy who. had taken the loan repaid the 
same with interest. It was therefore con- 
tended that the plaintif is not entited to 
enforce .the contract to sell whica was 
agreed to be enforced only in the event of 
Tamma Reddy not repaying the loan to the 
plaintiff as orally agreed between the par- 
tes, ; i se = 
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guardian of the plain- - 


He . 
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8. - The learned Munsiff came to 


the conclusion that the oral agreement 
pleaded by the defendant was. prover He 
also held that there- is no bar o 
of the Evidence Act for proving. such an oral 
agreement. The learned Munsiff also came to -7 
the conclusion that the plaintiff was not in 
possession .of the suit lands on the-date of 
suit. The -learned Munsiff further recorded 
a finding that Tamma Reddy, the brother- 
in-law of the defendant had repaid the loan 
en by him. In view of these <indings, 


the learned Munsif£;dismissed the plaintifs 
suit. nS z 


4. The’ plaintiff challenged the de- 
cree ‘passed by the ‘Munsiff in the court of 
the Civil Judge. at Gulbarga. The learned 
Civil Judge after. re-apprec‘ating-.. “he evi-. 
dence on record came to. the conclusion that 
the defendant has failed to prove “he oral 
agreement pleaded by him..-He also came 
to the cone ison that in view of Sestion 92 
of the Evidence Act, the defendan- is. not 
entitled to prove such an oral . ag-eement. 
The learned Civil Judge recorded a finding 
to the.effect that Tamma Reddy has not re- 
paid the alleged loan as pleaded by him. 
He also recorded a ing to the effect 
that .the plaintiff was not in possession on 
the date of the suit, In view of these find- 
ings,- the, learned Civil Judge allowed the 
plaintiff's appeal and decreed the suit as 
prayed for. . 

5... It is the legali of the. decree 
passed by the learned Civil Judge im appeal 
that is challenged by the defendant in this 
second appeal under Section. 100, Civil Pro- 
cedure Code. ‘ : : 

6. „The appellant has filed an appli- 


“cation, I. A. No. VI for permission to raise 


some additional grounds in mppor of his 
appeal. It is explained that through inad- 
vertence, the groun now sought to be 


.Taised were not raised in the Memorandum 


of Appeal filed by the appellant. I have al- 
lowed the application oad -given permission 
to the appellant ‘to urge the additional 
grounds raised in I. No, VI. 
- % . The first contention of Sri Mano- 
har Rao Jagirdar, learned counsel for the 
appellant is that the plaintif is not entitled 
to sue for specific performance of the con- 
tract to sell in question. Sri Jagirdar urged 
that it was not within the competence of 
Mallanna, the natural guardian of the -minor 
pane to bind the minor by the contract 
for the purchase. of, immovable 
As it was not within the compe‘ence of 
Mallanna, the natural guardian of tke minor 
plaintiff, to enter into such a contract, the 
minor,’ according to the learned cornsel for 
the appellant, was not bound by the con- 
tract: . It was, therefore, contenced that 
there. was no mutuality, As there is no 
mutuality, it was submitted that the contract 
to purchase the immovable Doney outs 
into by- the natural. ian of minor 
plaintiff with the defendant cannot be spe- 
cifically enforced.. In support of ‘this sub- 


Section 92. ` 


property. - 
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mission of his, Sri Jagirdar relied upon a 
decision of the Privy Council reported in 
Mir Sarwarjan:v. Fakruddin' Mahomed Chow- 
- dburi, (1912) ILR -89°Cal 282 ` (PC). Sri 
pe ar relied upon, in particular, the fol- 
owing - passage Kon the judgment of tha 
Privy Council: ie 

“Without some authority their Lord- 
ships are unable to accept the.view of the 
learned Judges of the Division Bench that 
there is no difference between ‘the position 


and powes ot a manager and those of a- 
guardian. They are, however, of opinion © 


that it is not within the competence of a 
guardian of a minor to:bind the minor or 
the minors estate by a~. contract for the 
purchase of immorale property, and they 
are further of opinion that as the minor in 
the present case was not bound by the con- 
tract, there: was no mutuality, and..that the 
minor who has now reached his majority 
cannot’ obtain ‘specific .performance of . the 
contract.” te a 
This decision, no doubt, prima facie supports 
the appellant’s contention. But, it is neces- 
sary to note that their Lordships of the 
Privy Council were dealing with a contract 
to purchase, the parties to which were Mo. 
hamadans. We are in this case concerned 
with a contract, the: parties to which are 
all Hindus. As early as in Hunoomanper- 
saud Panday v, Mussumat Babooee Munraj 
Kounweree. (1854-57) 6 Moo. Ind, App. 398 
(PC), the Privy Council-has recognised the 
power of a guardidn of.a minor under 
Hindu law to enter into a.contract on be- 
half of ‘his ‘Ward for purposes, binding on 
the estate.’ The classical passage of. the 
Privy Council in (1854-57) 6 Moo Ind App 
893 (PC) occurring at p. 423 may be recall- 
ed with advantage: es Bae Oe Se 
“The power of the manager for an in- 


fant heir to charge an estate not 


his own, is, under the Hindu ‘Law, a limited’ 


and . qualified power. It ‘can _ only 
be exercised rightly in a case of need or for 
the benefit of the estate. . But where, in the 
particular instance, the charge is one that 4 
prudent owner would make, in order to be- 
nefit. the estate, the bona fide lender is not 
affected by the precedent mismanagement of 
the estate. The actual pressure on the 
estate, the danger to be averted, or the 
benefit to be conferred upon it, in the par- 
ticular instance, is the thing to be regard- 
ed. But of course, if that danger arises ox 
has arisen from any’ misconduct- to ‘which 
the lender is or ids been a party, he cannot 
take advantage of his own wrong, to sup- 

ort a charge in his own favour against the 
heir, grounded on a necessity which his 


wrong has helped to cause. Therefore, the’ 


lender in this case,- unless he is shown to 
have acted mala fide will not be affected; 
though it be shown ‘that, ` with - better 
management, the estate might have been 
kept free from debt, Their Lordships think 
that the lender is bound to inquire into the 
necessities for the loan, and to satisfy bim- 
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-contract to purchase: 
. Guardiani of Mahomadan minor. 
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self as well as he can, with reference to the 

arties with whom he is Jeme that the 

anager is acting in the particular instance 
for the benefit of the estate. But they think 
that if he does so inquire, and acts honestly, 
the real existence of an alleged: sufficient and 
reasonably crédited necessity is not a condi- ` 
tion precedent to the validity of his charge, 
and they do not think that, under such cir 
cumstances, he: is. bound to see to the ap- 
plication ‘of the. money. . It is obvious that 
money to be secured on.any estate is likely 
to be .obtained on easier terms than a loan 


- which ‘rests on mere personal security, and- 


that, therefore, the- mere creation of a 


_charge securing a. proper debt cannot be 
: viewed as improvident 


management; the 
purposes for which a loan is wanted. are 
often future, as respects the actual appli- 
cation, and a lender can rarely have, esg 
he enters on the management, the means’ of 
the actu 
application, Their Lordships do not ‘think 
at a bona. fide. creditor should ‘suffer when 
he has acted honestly and with due. caution, 
but is himself deceived.” . 
This is an authoritative pronouncement so 
far as the powers of the Manager or a 
Guardian of a Hindu minor are concerned. 
There is no reference -to this judgment of 
the Privy Council in the-later judgment of 
the Privy Council reported in (1912) ILR 
89 Cal 282 (PC) relied upon by Sri Jagir- 
dar. In ILR 89 Cal 282 (PC), their Lordships 
of the Privy Council were dealing with a 
entered into by a 
r The Tew 
relating to the powers of the Manager and 
Guardian of a Hindu minor is governed by 
the principles ` laid down by the Privy 
Council in (1854-57) 6 Moo Ind App 898 
(PC). -That is the reason why there is no 
reference to the earlier. decision of the Privy 


‘eet in (1854-57) 6 Moo Ind App 898 


) in the later judgment | of the Privy 
Council in ILR 89 Cal 282 (PC). ‘In my opin- 
ion, the judgment of the Privy Council in 
(1912) ILR 39 Cal 282 (PC), must’ be confined 


only to contracts entered into by guardians 


of. minors governed by Mahomadaa law and 
not to the contracts entered ` into by the 
Managers ‘or Guardians of minors who are 
Hindus. Subsequent to: the judgment of tha 
Privy Council in -(1912) ILR 89 Cal -232 
(PC), the Privy Council had another occa- 
sion to deal with this question arising in a` 
case, the parties to which were governed 
by Hindu Law, in ATR 1948 PC 95, Sri 
Kakulam Subrahmanyam v. Kurra Subba 
Rao. This is what the Privy Council has 
Jaid down in the said decision: , 

“(8) The position of a guardian under . 
the Hindu Law was. considered by their ` 
Lordships’ Board in 6 Moo Ind App 893 (PC) 
and the following passage is to be“found at 
page 412: > : ` oo l 

“They consider that the acts of” the 
Ranee cannot be reasonably viewed other- 


wise than as acts done on behalf of mother, 
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whatever description she gave to herself, or 
others gave to her.” — ` | 

“(9) Thus: the act of the. mother and 
guardian in entering into- the contract -of 
sale in the present case was an act done 
’ on behalf. of the minor «appellant, The 


position of the minor under such a coatract - 


is discussed’ in:-the following passage, with 
which their Lordships -agree, in Po ock and 
Mulla’s Indian Contract and Specific. Relief 
Acts, Edn. 7, page 70: 


“A minors agreement being now decid- 
ed to be void, it is cleer. that there is no 
‘agreement to’. be specifically enforced: and 
_ it is unnecessary to refer to former: decisions 
“and distinctions, following English authori- 
ties which were applicabla only on the view 
now ov ed. by. the Privy Council.” . .. 
The learned ‘authors -are ‘here referriag to 
the decision in (1908) 80 Ind App 114 (PC) 
- already cited. They continue: | . 

“Tt is, however, diferent with regerd to 
contracts entered into on behalf of .a. minor 
by his guardian or by à manager cf his 

estate. In such a case it has been held by 
the High Courts of India, ia cases which 
arose. subsequent to the governing decision 
of the Privy Council, that the contract can 
be specifically enforced by or against the 
. minor, if the contract is one which it is with- 
in the competence of the guardian to enter 
into on his behalf so as`to bind him >y it, 
and further, it is for the benefit. of the 
minor. But if either. of these two concitions 
is wanting, the contract cannot be specifi- 
cally enforced at-all.” . 
In‘ the present case neither of the twa con- 
ditions mentioned: is wanting, having regard 
to the findings in the Courts in Inda. It 
would appear, therefore, that the coatract 
in the present case was binding tipor the 
respondent from the time when it wes ex 
ecuted. If the sale had een completed by 
a transfer, the transfer would have been a 
transfer -of property of which the respordent, 
and not his.- mother, was, the owner. * 
an action had been brought for srecifio 
erformance of the contract, it ‘would have 
Esra brought by or against the respoadent 
and not by or against his mother.” 6. 


In view of the subsequent authorita- 
tive pronouncement of the Privy Courcil; I 
am of the opinion that thé principle laid 
down by the Privy Council in. Q919). ILR 
89. Cal 282. (PC) cannot at all be applied 
to contracts to purchase entered: info by 
the Managers or Guardians of Hindu minors. 
It is necessary to note that the decisizn of 
the Privy Council in (1912) -ILR 89 Cal 282 
(PC) was not at all referred to in the judg- 
.ment of the Privy Counc] in AIR 1945 PG 
95, ‘though: the same was cited.. It is rea- 
sonable to infer that their Lordships cf the 
Privy -Council did not corsider.the judgment 
in (1912) TLR 89 Cal 282 (PC) om the 
pround that the said decision governs only 
the powers of the guardians of minors who 
are governed by Mohamadan Law -and not 
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-AIR 1948 PC 95, come to 


aS laid down 
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the powers:of the guardians or managers of 
minors who are governed by Hindu Law. 
In my.view; the rule laid down by the 
Privy ‘Council in (1912). ILR 89 Cal 282 
(PC) does not govern the contracts entered 


into .by the Managers. or Guardians of 
„Minors „who are Hindus. Such ceses ara 
governed by. the ‘rule’ laid down by the 


Privy Council in (1854-57) 6 Moo Ind App 
898 (PC) and AIR 1948 PC 95. - > 


8.‘ Sri Manohar Rao Jagirdar relied 
upon the decisions reported in: AIR 1949 
‘Assam 57, AIR 1956 Mad 261 (FB), AIR 1964 
All 527 and AIR 1968 Madh Pra 150 in 
oppor of his contention that even after the 
judgment of the Privy Council in AIR 1948 
PC 95, the High Courts in India have taken 
the view‘that the contracts to purckase en- 
tered into by the Guardians of Hindu minors 
cannot’ be specifically enforced. In .the 
aforesaid decisions, :the-- High Courts of 
Assai, '' Madras, Allahabad and Madhya 
Pradesh have after .considering the subse- 
quent judgment’ of the Privy Council in 
e conclusion 
that the. principle laid down by ths Pri 
Council in its earlier decision in (1912) ILR 
89 Cal 232 (PC) governs also the contracts 
to purchase entered into by the guardians 
and managers of minors governed by Hindu 
Law. The contrary view hes been express- 
ed by the High Courts of Andhra Pradesh, 
Patna, Calcutta and ‘Bombay in cases 
reported in AIR 1956 Andh Fra 88 (FB), AIR 
1962: Pat 819, AIR 1968 Cal 825 and AIR 
1969 Bom 140, relied upon by the learned 
counsel-for the respondent; I have already 


- given my reasons for coming to the conclu- 


sion that the principle laid down by the 
Privy Council in (1912) ILR 89 Cal 282 
(PC): does. not, govern the contracts entered 
into by the guardians anc managers of 
minors governed by Hindu Law and that 
the powers of guardians and managers of 
Hindu minors are governed 


T 


i by ‘the. Privy Council in 
1854-57) 6 Moo Ind App 898 (PC) and 
AIR 1948 PC 95...I find it unnecessary to 
discuss the judginents of various High 
Courts taking different views. in the matter 
as the question. now is only of an academic 
interest subsequent to the caming into force 


the Hindu Minority anc Guardianship 


o 
Act, 1956... 


9. - The Hindu Minority and: Guar- 
-dianship Act, 1956,. came into force on the 


25th of August, 1956. .As the preamble of 
the said Act indicates, it is an Act to amend 
and modify certain parts of the law relating 
to minority and guardianship among Hindus. 
Section 5 of the said Act provides that save 
as otherwise expressly provided in the Act, 
any text, rule or interpretation of Hindu 
Law or any custom or usage as part of that 
law in force immediately before the com- 
mencement of this Act ‘shall cease to have 
effect with respect to any-matter for. which 
provision is made ‘in the. Act. It ako pro- 
vides that any other law in force immediate- 


by the princi-. 
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ly before the commencement of the Act shall 
cease to have effect in so. far as it is incon- 
sistent with any of the pov contained 
in the Act, It is therefore clear that in 
respect of matters specifically dealt with in 
the Act, the provisions of the Act prevail 
over 
of enactments or otherwise. Section 6 of 
the Act provides as to who can be the natu- 
ral guardians of Hindu minors in respect of 
minors person and property excluding the 


minors undivided interest in the joint family ` 


property. If the minor is a boy, the. natu- 
ral guardians are first the father and. then 
the mother. ` Section 8 of the Act speaks of 
the powers, of nai guardians. It is 
enough for the present purpose to extract 
only sub-sections :(1) to (4) of Section 8, 
which read as follows: eer 
. “8. Powers of natural guardian. . 
, (1) The natural guardian of a. Hindu 
minor has powers, subject to. the provisions 
of this section, to,do all acts which- are 
necessary ‘or reasonable and proper for the 


benefit of the minor or for the realisation, . 


rotection or benefit of the minors estate; 
But the guardian can in no case ‘bind the 
minor by a personal covenant. ` ; 

(2) The natural’ guardian 
without the previous permission 
Court,— 

(a) mortgage or charge, or transfer by 
sale, gift, exchange or otherwise, any part 
of the immovable property of the minor, or 


` (b) lease any part of such property for 


shall not, 
of the 


a term exceeding five years or for a term. 


extending more than one year beyond the 
date on which the minor will -attain majo- 
rity, a p : aie + 
(8) Any disposal of immovable property 
y a natural guardian, in contravention of 
sub-section (1): or sub-section (2), is voidable 
at the instance of the minor or any person 
claiming under hi 


(4) No court shall grant ‘permission to- 


the natural guardians to do any of the acts 
mentioned in sub-section (2) except in case 
of necessity or for an: evident advantagé to 
the minor.” 

The powers of the natural guardian of a 
Hindu minor. have been specified in Sec- 
tion 8 except in regard to undivided inte- 
rest of the minor in the joint family pro- 


perty.. The powers of the natural guardian 
of a Hindu minor,. except in regard to his 
‘undivided interest in the joint family pro- 


erty, have therefore to be ascertained from 
Becton 8 of the Act and not with reference 
to the law that prevailed before the Act 
came into force, The natural guardian of 
a Hindu minor has, subject to the provisions 
of Section 8, power to do all acts which are 
necessary or reasonable and proper for the 
benefit of the minor or for. the realisation, 
rotection or benefit of the minors estate. 
t is, however, made clear in sub-section (1) 
of Section 8 that the said power of the 
guardian cannot: be exercised in such a man- 
ner as to bind. the: minor- by a personal 
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all existing law whether inthe shape. 
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covenant. The other limitation on the power 
of the. natural guardian is contained in sub- 
section (2) of Section 8.  Sub-section’ (2) 
provides that a natural guardian shall not, 
without the previous permission of the court, 
mortgage, charge, transfer by sale, ‘gift, ex- 
ge, or otherwise, any -part of the im- 
movable property of the minor or _ Jease 
any part of such property for a 
term. exceeding five years or for a term ex- 
tending more than one year beyond the date 
on which the minor ill attain majority. 
Sub-section (8) ‘of Section 8 provides that 
any disposal of immovable property by a 
natural guardian in contravention. of sub-- 
sections (1) and (2) is voidable at :the ins- - 
tance of ‘the -minor or ‘any person claim- 
ing under him. Sub-section (4) of Section 8 | 
provides that no court shall grant’ permission 
to the natural’ guardian’ todo. any of the 


. acts mentioned in sub-section (2) except in | - 


case of necessity or for an evident advan- 
tage to the minor. It:is therefore clear that 
prior permission of the court is necessary 
only if the natural guardian desires to enter 
into transactions specified in sub-section (2) 
of Section 8. No such prior permission of 
the Court is--necessary for entering into 
transactions other than those to which sub- 
section (2) of Section 8 relates. Entering 
into a contract to purchase an immovable 
property by the guardian of a Hindu minor 
is not one which comes within the ambit of 
sub-section (2) of Section 8. It is therefore 
clear that the natural guardian of a Hindu 
minor need not obtain previous permission 
of the Court to enter into a contract to pur- 
chase an immovable property. e langu-. 
age of sub-section (1) of: Section 8-is wide 
enough to confer a power on the natural 
guardian of entering into a contract to pur- 
chase immovable property. But the said 
power should be exercised by the natural 
guardian only when the conditions specified 
in sub-section (1) of Section 8 exist and in 
such a way as not to bind the minor by a 
personal covenarit, Section 8 (1) states that 
the natural: guardian of a Hindu minor has 
power to dó all acts which are necessary or 
reasonable and pee for the benefit of the 
minor or for the realisation, protection or 
for the benefit of the minor’s estate. What- 
ever might have been the position in Hindu 
Law prior to the coming into.force of the 
Hindu Minority and’ Guardianship Act, 1956, 
it is clear that after the said Act came into 
force, the natural guardian of a Hindu minor 
is competent to enter into a contract to 
purchase, provided the conditions specified 
in Section 8 (1) are satisfied. - 


IQ Now the question for conside- 
ration is as to whether a contract to pur- 
chase entered into by a natural guardian i 
contravention of Section 8 (1) is void" and 
unenforceable. Sub-section (8) of Section 8 
provides that any disposal _ of immovable 
property by a natur ardian in contra- 
vention of sub-section (1) or (2) is voidable 
at the option of the minor or any persons 
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claiming under him. It is, therefore, clear 
that a contract to purchase immovable pro- 
perty by. a. na : dian of a Hindu 
minor in. contravention of sub-section (1) of 
Section 8. cannot be considered as a void 
transaction. It is only a voidable transac- 
tion which can be avoided at the instance 
of the minor or any person claiming under 
him. e power of avoiding the cœtract 
can be exercised only by the minor œ any 
person claiming under him. Until it is 
avoided as provided in Section 8. (33, the 
contract to purchase immovable property by 
a natural guardian of a Hindu minor is a 
valid contract and as sich enforceałle by 
the institution of a suit for 
formance. In a suit brought by ‘the ratural 
guardian for specific erformance cf the 
said contract, the defendant who has agreed 


to sell the property. unde“ the contract is not, 


entitled to contend that the transacticn has 
been entered into in. contravention of su 

section (1) of Section 8 of the Act and that 
therefore the same is void or unenforceable; 


inasmuch as the right to avoid such 2 con-. 


tract vests only with the. minor or an7 per- 
son claiming under him. Sub-sectioms (1) 
and (2) of Section 8 of the Act have been 
incorporated only to protect the interest of 
the minor and. for his benefit. These provi- 
sions cannot be invoked for adverse-y af- 


fecting the interests of the minor, 


1l. In the present case, the con- 
tract to purchase was entered into by the 
natural guardian’ of the plaintiff who is a 
Hindu minor on the 12th of October, 1962, 
‘long after the Hindu Minority and Guar- 
dianship Act came into force. In view of 
Section 8 (1) of the Act, the natural guar- 

ian of the plaintiff, whc is a Hindu minor, 
had competence to enter into the ‘contract 
to purchase the immovable property from 
the defendant. The suit has been filed by 
the natural guardian of the Hindu minor 
for specific performance of the ‘said con- 
tract to purchase. ` The defendant is not 
entitled to contend that thé contract . cannot 
be enforced on the ground that the trans- 
action has been entered into in .contraven- 
tion of sub-section (1) of Section 8. Nei- 
ther the minor nor any person ee 
under him has chosen to impeach the sai 
transaction. . Besides, in this case, the de- 
fendant has not even pleaded that the con- 
_tract to purchase has r 
the natural guardian of the minor in contra- 
vention of Section 8 (1) of the Act.- Merely 
because the contract to. purchase has been 
entered into by the natural .guardian of the 
Hindu minor, the defendant is not entitled 
to resist the suit for specific performarce of 
the contract to’ purchase. The natural guar- 
dian of a Hindu minor has competence under 
Section 8 (1) to do all acts which are ne- 
cessary or reasonable and proper for the 
benefit of the minor or for the realisation, 
protection or for the benefit of thé minors 
estate, It is also necessary. to mention that 
the na guardian has not bound the 
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specific per- 


een entered: -into by . 


- when -he conten r 
'. Judge. was not justified in making use of 
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minor by any personal covenant in this case, 
The entire consideration was paid on the 
date of the. contract’ to purchase. Posses- 
sion was also delivered .by the defendant on 


the date -of contract to purchase - . itself, 


There is, therefore, no oe covenant 
binding on the. minor plaintiff in tHs case,’ 
There is, therefore, no substance in the con- 


-tention of. the learned coursel for the ap- 


pellant that as the contract to purckase 
een entered: into the na cuardi 

on behalf. of. the minor, the plainti® is not ` 
entitled to a decree for specifie performance 
of the said ‘contract to purchase. — - 

“12, The next submission of Sri 
Manohar Rao Jagirdar, learned counsel for 
the appellant is that the finding of the learn- 
ed Civil Judge that the oral agreement plead- 
ed .by: the defendant has not been prove 
is not in accordance with law. The learne 


Judge has observed that the defendant did 


not set up the oral agreement at the earliest 
point of time when the question relating to 
grant of temporary injunction in the suit wag 
considered by the Court.’ The learned coun- 
sel for the appellant complains that: the 
learned Civil Judge ought not to have taken 

is aspect of the matter into consideration, 


“It is clear from the discussion in the judg- 


ment of the learned Civil Judge that he has 
come to the conclusion that the defendant 
has come forward with a belated plea about 
the oral agreement. In passinz he has made a 
reference to the fact that the defencant did 
not set up the oral agreemert when he filed 
his counter’ affidavit -opposing the application 
of the plaintiff for ant of tempozary in- 
junction. The conclusion that the agreement 
set up by the defendant has not Feen es- 
tablished is not based solely on the ground 
that that plea was not put forwarc at ‘an 
earlier stage, i. e. at the time of considera- 
tion of the application for temporary injunc- 
tion, but was put forward at a belated stage 
in the suit. The learned Civil Judge has. 
considered the evidence placed by the de- 
fendant and has come to the conclusion 
that that evidence is not satisfactory to 
establish. the oral agreement pleaded by 
the defendant. jere is therefore no sub- 
stance in this contention of the learned 
counsel for the appellant. 


. I8. _ Sri Manohar Rao Jagirdar next 
contended that the learned Civil Judge has 
wrongly relied upon the order passed by the 
court granting an order .of temporary - in- 
junction while ang with the question of 
possession. Sri Jagirdar is no doubt right 
that e leamed Civil 
the order passed by thè Court in an inter- 
locutory apu i for temporary injunc- 
tion, while determining the issues avising in 
the main suit itself. But, even excluding 
the order passed by the court on the ap- 
lication for tupoy injunction, I fad 
that there is satisfactory evidence in the case 
to prove the Seid possession, which hag 
been accepted ‘by. the lower court, There 
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is a recital in the contract to purchase about 
delivery of possession in favour of the plain- 
tif on the 12th of October, 1962. The en- 
tire consideration was paid on_that day it- 
self, In pursuance of the said contract to 
purchase, the defendant made an application 
to the Assistant Commissioner and obtained 
permission to alienate the suit lands in 
favour of the plaintiff. There is also oral 
evidence to prove the plaintifs pos- 
session which has been accepted by the 
' learned Civil Judge. The finding of the 
learned Civil fudge that the plaintif was 
put in possession in pursuance of the con- 
‘tract to purchase and was in possession on 
the date of suit cannot, therefore, be sai 
to be an erroneous finding. 


14, For the reasons stated ‘above, 
this appeal fails and the same.is dismisse 


with costs. 
. Appeal dismissed. 
| 
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H. Siddaveerappa and others, Peti- 
tioners v. The State of Mysore by ‘its Chief 
Secretary, Vidhana Soudha, Bangalore and 
others, Respondents, i 
` Writ Petna. No. 712 of 1971, D/- 12-8- 

Constitution of India, Article 176 — 
Where all the matters on the agenda are dis- 
cussed and the meeting of the legislative As- 
sembly is adjourned, the adjournéd meeting 
is not a new ‘session’ as it is not disputed 
that new items (consideration of Annual 
Budget in this case) can be added to the 
agenda or agenda can be modified. Session 
is terminated only by prorogation and not 


by adjournment, (Paras 8, 9) 
Cases Referred: | Chronological Paras 
(1966) ATR 1966'Cal 863 (V 58) = 
69 Cal WN 484, Syed Abdul : 
Mansur Habibullah v. The Speaker, 
West Bengal Legislative Assembly 4 


(1949) AIR 1949 Mad 807 (V 86) = 
50 Cri LJ 405 (SB), Narayanaswami 
v. Inspector of Police 


. M. Patil, for Petitioners; S. G. 
Sundaraswamy, Advocate-General, -for Res- 
pondent No, 1. 

A. NARAYANA: ` PAI, C. Ju— Five 
members of the Legislative Assembly and 
one member of the Legislative Council of 
the Mysore Legislature pray for the issue of 
a writ of certiorari quashing the notices and 
programmes issued to the members of the 
Assembly and the Council intimating that the 
two Houses will meet on the 15th of March, 
1971 and requesting them to attend the 
same, a writ of pon biron directing the res- 

ondents to forbear from commencing the 
usiness so intimated and a writ of manda- 
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- assist us, 


3. 
petitons briefly is that the meeting of the 


- pose and also may sen 
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mus directing the respondents to summon 
a joint session of the Legislative Assembly 
and Council in accordance with the provi- 
sions of Article 176 of the Constitution and 
to. poate programme in accordance with 
the rules of procedure and the conduct of 
punness in the Mysore Legislative Assem- 
y. = 

2. As the business programmed for 
the meeting includes ai E SAC of the 
Annual Budget for the year 1971-72 and the 
relative appropriation bills and the conten- 
tions raised are ‘in relation to a meeting of 
the Legislature called to consider such im- 
portant matters, after hearing Mr. R. M. 
Patil for the Petitioners for some time we 
requested the Advocate-General who was in 
court’ watching the proceedings, to take 
notice on behalf of the respondents . and 
Hence we have heard both Mr. 
Patil for the petitioners and the Advocate 
General for the respondents. 


The. contention on behalf of the 


egislature called by the impugned com- 
munications or notices is the first session of 
the Myscre Legislature for the current year 
1971, that therefore it directly attracts the 
provisions of Article 176 of the Constitution, 
that the notices as well as the provisional 
poe issued to the members of the 
egislatuare do not contain any indication 
that the provisions -of the said Article would 
be complied with, that the proceedings of 
the Legislature without comp ying with the 
said Article would be totally illegal and that, 
therefore, it is necessary in public inter- 
est to issue the writs as prayed for. It is 
er stated in the course of the arguments 
that there is no indication in the notices 
that there -had been an order by the Gover- 
nor under Article 174 summoning the Legis- 
lature. Mr. Patil also urged that there is no 
bar or prohibition against the issue of such 
writs by this Court either in Article 212 of 
the Constitution or in any other provision 
of the Constitution. 


4, Under Article 174 of the Consti- 
tution power is conferred on the Governor 
to summon or Poom either House of the 
Legislature and also to dissolve the Legis- 
lative Assembly. Under Article 175, the 
Governor ‘may address both the houses of 
legislatura assembled ener ‘for the pur- 

messages to the 
House or Houses of the Legislature with 
respect to any Bill pending in the Legisla- 
ture or for any other purpose. Article 176 
reads as follows:— 


_ “176 (1) At the commencement of the 
first session after each general election to 
the Legislative Assembly and at the com- 
miencement of the first session of each year, 
the Governor shall address the Legislature 
‘Assembly or, in the case of a State havin 
a Legislative Council, both Houses assembl- 
ed together and inform the Legislature of 
the causes of its summons. 


` . mere irre 
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(2) Provision shall “be made by the 
rules regulating the procedure of the Fouse 
or either House -for the allotment of time 
for discussion of the. matters referred -o in 
such a Sc ant R Yo SE 3 

The contention is that it is mandatory 
constitutional. duty of the Governor tc ad- 
dress the Legislature at the commencement 
of the first session of each year and that 
both according to 
tish Parliament and sig a! to the ob- 
servations contained in one of the judgments 
of the Calcutta High Court in AIR 1966 Cal 
868, Syed Abdul Mansur Habilbulleh. v. 
The Speaker West Bengal  Legis-ative 
Assembly, unless the Governor in accordance 
with Article 176 (1), addresses the Legisla- 
ture at the commencement of such a session, 
either orally or if the cizcunistances-s) re- 
dure by placing a written copy of the ad- 

ess on the table of the Houses; the pro- 
ceedings of the Legislature at such. a session 
would be ille and invalid. “Refersnces 


were made to relevant assages of Way's 


Parliamentary Practice and Halsbury’s’ Laws 
of England, . particularly to the passage 
therefrom cited in the judgment of the Cal- 


cutta High Court, ` . 


5. .° Observations in the same judg- 
ment were also. relied upon for the argu- 
ment that Article 212 does not impose a 
to the exercise of the jurisdiction by this 
court. Article 212 reads as follows:— ` 

“212 ay The validity of any proceed- 
ings in the Legislature of a State shall not 
be called in question on the ground of any 
alleged irre; ity of procedure. 

(2) No officer or member of the Legis- 
lature of a State in whom powers are vest- 
‘ed by or. under this Constitution for regu- 
lating procedure or the conduct or business, 
or for maintaining order, in the Legis!ature 
shall be subject to the jurisdiction of any 
court in respect of the exercise by him of 


i A H 


those powers.” . HEPS l 
- On the .language of the Article, the argu- 
ment is that the first clause saves the vali- 
dity .of- any proceeding in the Legislature 
. from being questioned on the grourd of 
arity of procedure and that the 
denial of jurisdiction of courts under cl. (2) 
is limited to the conduct ‘of the -persons 
mentioned .thérein . within the Legislative 


chamber-.and not :in respect of conduct: out- ` 


side the E or in relation.-to preli- 
minaries before the commencement of a 
session. o, f Ae e 
_ -6. . - To the first question on werits, 
the Advocate-General’s . answer is tha: the 
meeting of the Houses of the Legiskture 
called for the 15th of this-mionth is not a 
‘new session at all but an adjourned meeting 
of the 9th Session’ last summoned. by the 
Governor to meet on tho 28rd of December, 
1970. “We have -before us the Mysore 
Gazette “Extraordinary ` dated 19th Decem- 
ber,. 1970, in which ‘were.-published two 
orders of the Governor bearing the same 


the practice of the Bri-. 


The adjournment 
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date, one summoning the Mysore Legisla- . 
tive Assembly. to meet and the other sum- 
moning the -Legislative Council to meet at 
1 p. m.. and 2-15 p. m. respectively on the 
28rd of December 1970. The ‘Acvocate- 
General -has also placed befcre us tke brief 
record of.the proceedings of the said session 
which was the Ninth Session of the Fourth 
Assembly of the Mysore Legislative Assem- 
bly, at the end of which it is noted “the 
House adjourned sine’ die at 9-15 p. m” 
was also ‘notified by a 
separate notification, dated 28th December, 


_1970.° ‘The present notices or communica- 


tions are those‘ issued ‘by the Secretary of 
the Legislature .which mention that the 
Mysore Legislative Assembly or the Council, 
as the case may be,. which was adjourned on 
26th December, 1970; will meet on the 
15th of March, 1971-and request the mem- 
bers addressed to attend the same. The 
printed programme subsequently circulated 
also contains the heading:— l 

“Mysore Legislative Assembly 

Ninth Session. ` 

(Adjourned Meetings).” 
It is clear, therefore, from these papers 


_ which are not disputed that the meeting 


called for the 15th of this month is an ad- 
journed meeting of the Ninth Sessior which 
was summoned under Article 174 (1) by 
the Governor by his order dated the 19th of 
December, 1970. 

© 17%, © Tt ‘is a°well-established constitu- 
tional principle that there is a clear differ- . 
ence between prorogation of the Legislature 
and an adjournment of.a meeting of the 
Legislature, The power cf proroguing a 
session of the Legislature is- exclusively that 
of the Governor in whom rests the power to 
summon the same. Between the sammon- 
ing of a session and its prorogation, the 
Legislature itself has the pcwer to adjourn 
from time to time. The Advocate-3eneral 
has cited a ruling of a Special Bench of the 
Madras High Court in Narayanaswami v. 
Inspector of Police, AIR 1949 Mad 807 (SB), 
in para. 6 of which, the following passage 
from the 14th Edition of May’s Parliamentary 
Practice is extracted:—~ . ; 

“A. session is the period cf time be- 
tween the meeting of a Parliament, whether 
after a prorogation or dissolution, and its 
prorogation: `: ... During the course cf a ses- 
sion, either- House may adjourn itsel? of its 
own motion to such date as it pleases. The 
period between the prorogation of Parlia- 
ment and its re-assembly in a new session 
is termed a ‘recess’; while the per-od be- 
tween the adjournment of either house and 
the’ resumption of its sitting is gsnerally 
called as ‘adjourned’, ` es 

- A prorogation terminates a session; an 
adjournment is an interruption in the course 
of one and the same session.” ss 
The fourth chapter of Rules of Procedure 
and Conduct of Business in. the Mysore 
Legislative Assembly also ge efect to the 
same principle namely, that the'Speaker 
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shall determine the time when a sitting: of 
the Assembly shall be adjourned sine die or 
to a day or hour or part of the same day, 
but a session of the Assembly is terminated 
by prorogation. f 
; In this-case from the papers 
produced by the Advocate-General, it be- 
comes clear that the 9th session which was 
summoned by. the Governor by his order 
dated 19th December, 1970,. has- not been 
prorogued and that the present meetmg is 
only an adjourned meeting of the same ses- 

sion. > 
The only answer attempted by 


9. 
Mr. Patil to this argument. of the Advocate- ` 
General is that the Ninth Session summoned ` 


to meet ‘on the 28rd of December, 1970, was 
an emergent session intended only to dis- 
cuss certain matters relating -to border dis- 
putes between the States of Mysore and 
Maharashtra, and that. when it adjourned 
after discussing the. same, no further item of 
work was’ left on the agenda for considera- 
tion, He however concedes or does not 
dispute that there is nothing preventin 
Legislature or a competent ~ officer of the 
Legislature from adding to the agenda or 
modifying the agenda. 


10. We therefore agree with the 


Advocate-General that the meeting of the 
15th of March, 1971, is not a new Session 
at all but an adjourned -meeting of -the 
Ninth Session which commenced on the 28rd 
of December, 1970. It cannot therefore be 
regarded as a new session and therefore..the 
' first session of the year 1971 attracted the 
provisions of Article 176 ‘of the, Constitution. 
11. This view makes it unnecessary 

to examine the question. of jurisdiction or 
the scope of Article 212. ns ay 2 
: . „The writ petition is dismissed. 

, Petition dismissed. 
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V. R. Mudvedkar and others, Peti- 
tioners v. The State of Mysore by its Chief 


Secretary, Vidhana Soudha, Bangalore and . 


others, Respondents, 
Writ Peta. No. 4878 of 1970, D/- 
25-1-1971. . s a y SS, 
Constitution of India, Article 226 — 
Writ petition — Who can file — Persons 
not in imminent danger of sustaining direct 
injury as a. result of enforcement of notifi- 


cations are not entitled to file writ peti- 
tion, : _(Para’ 5) 


Thus members of the bar have no locus 
standi to file a writ petition for quashing 
notifications establishing civil courts at new 

laces when their right to appear and con- 
Suet cases is not in any way abridged by 
such establishment. Any inconvenience in- 
directly caused ' would not be sufficient to 
po 


CO/CO/A598/7, 1/GKC/G 


the . 


ALR 
entitle them to maintain the petition, Case“ 
law discussed. ‘(Paras 5 and 8) 
Cases’. Referred: Chronological Paras 


(1971) AIR 1971 SC 885 58) = 
Civil Appeal No. 2259 of 1969, Adi. 

- Pherozshah Gandhi v. H.:M. Seervai, 
Advocate-General of Maharashtra, 
Bombay My atten TE : 

(1969) Writ Petn. No. 870 of 1968, 
D/-_ 18-12-1969 (Mys), M/s. Ennar 
‘Syndicate v. State of Mysore . 

(1966) ‘ATR 1966 SC 828 (V 58) = 

. 1966-2 SCR 172, Gadde Venkates- 
wara: Rao v. Govt. of © Andhra 
Pradesh gos 

(1965) AIR 1965 Andh Pra 40- 
(V-52). = 1965-1 Andh WR 817, 

. V. Ramachandra Reddy v. State 
of Andhra -Pradesh g 

(1962) AIR 1962 SC 1044 (V 49) = 
1963-1. SC] 106, Calcutta’ Gas Co.’ 

. ropna) Ltd. v. State of West 


Benga ; 
(1961) (1961) 2 All ER’ 504 = 1961-2 
WLR 845, Attorney-General of >` 
Gambia v. N'Jie É a: 
(1957) AIR 1957 ‘Andh Pra 784. 
(V 44) = 1957-2 Andh WR 43, 
S. Srikishan v. The State of Andhra’ 


Pradesh - i 
(1952) AIR 1952 SC 12 (V 89 

1952 SCR 28, State of Orissa 
__ Madan Gopal * . 
(1951) AIR 1951 SC 41 (V 88) = 


1950 SCR 869, Charanjit Lal Chow- 
ari v. Union of India a 


` H. B. Datar, - for Petitioners; S. G 
| 


si 


Sundarswamy, Advocate-General (for Nos. 

and 2), K. A. Swami (for Nos..8 to 28); K. 
Shivashankar Bhat (for Nos.. 29 to 86). and 
L. G. Havanur (for Nos, 37 to 62), for Res« 
pondents. . ; . ; 


VENKATARAMIAH, J.:— This is a 
petition under Article 226 of the Constitu- 
tion of India praying for the issue of a writ 
of mandamus or such other approprinte writ, 
order of direction quashing the four notifi- 
cations, S. O. Nos. 2206 `to 2209 dated 17-10- 
1970 issued by the Government of Mysore . 
in exercise of the powers vested in: it under - 
the provisions of the Mysore Civil Courts 
Act, 1964 (hereinafter referred to as the 


Act) establishing a Court of Civil podee at 
"Haveri and another at Gadag, both in the 


District of Dharwar, and ing the locat 
limits of the jurisdiction of the said Courts. 

The petitioners are 24 in number, of whom 
petitioners Nos. 1 to 22 and 24 are Advo- 
cates practising either at Dharwar or at 
Hubli and petitioner No. 28 is a litigant 
whose cases are pending in the Court of 
the Civil Judge, Dharwar. Respondent 1! 
is the State of Mysore; respondent No. 2 is 
the Hon’ble Chief Justice. of the High Court 
of Mysore; and respondents 8 to 86 were 
impleaded as Respondents by an order made 
b tis Hi oe on 22-12-1970 on L A; 

os, I an : 


4 


_ ter-affidavit sworn to by 


M971 

2. The grievance of the petitioners 
who are Advocates is that the impugned 
notifications are issued without : complying 
with the provisions of the Act, and, there- 
fore, the notifications are liable to be set 
aside. They also -allege that the -no“ifica- 
tions have been issued on account of’ zolla- 

considerations. They have stated in 
the affidavit filed in support of the petition 
which has ` been sworn to by Sri 5, C: 
Rachayyannavar, petitioner No. 9 who is an 
Advocate and the President of the: Ba: As- 
sociation of Dharwar, that they have a right 
to maintain this. petition under Article 226 
of the Constitution of India, since their 
right .under the’ subsisticg contracts ‘ander 
which they have been engaged by dients 
to argue their cases. which are now pending 
in the Courts of the Civil Judge, Dharwar, 
and Hubli would be affected in the event of 
the Civil Judes: ‘Courts being estab-ished 
at Haveri and Gadag. In respect o? the 
petitioner No. 28-who is not an Advecate, 


_ it is stated that some proceedings ‘in which 


he is interested are now pending im the 
Courts of the’ Civil Judges at- Dharwar and 
Hubli and they are likely to be transterred 
to the new Courts in the event of the new 
Courts being established. It is alleged by 
the petitioners that in the event of the pend- 
ing cases being transferred to the new 
Courts established under the notificetions, 
the clients who have engaged lawyers at 
Dharwar and Hubli would have to incur 
extra expenses to conduct their cases in the 
new Courts. The petitioners, therfore, 
claim that they are vitally interested it get- 
ting the impugned notifications set aside: 
On behalf of the State Government a zoun- 
an Under Sec-etary 
to the Government of Mysore in the Deapart- 
ment of Law and Parliamentary affair: has 
been filed stating that the petitioners have 
no locus standi to maintain this petition: and 
to seek the reliefs claimed by them. It is 
also pleaded that the Government of Mysore 
has followed the necessery procedure such 
as consultation with the High Court pres- 
eribed under the provisions of the Act, and 
the notifications have been issued in due 
compliance with law. The allegation that 
the notifications: have been issued eithar on 
collateral or extraneous considerations or 
that there has been any mala fides on the 
part of the Government in issuing the sama, 
is denied. “The Registrar of the High Court 
has also filed a counter-affidavit. 


» 8 At the hearing of the writ peti- 
tion, the learned Advocate-General appear- 
ing for respondent 1 raised a prelimi 

objection to the maintainability of the peti- 
tion on the ground that the petitioners have 
no locus standi to file the petition fcr the 
reliefs prayed for by them, We, therefore; 
requested counsel for both the parties to 
submit their apran cn the above ques- 
tion. Having heard both the partier, we 
reserved ‘the case for judgment since we felt 
that the case. could be: disposed of on the 
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.dated 17-10-1970, the 
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preliminary point without going ‘icto the 
other questions raised. in the case. -- 


4, . We shall first take up the case of 
petitioners 1. to 22 and 24.. We-may men- 
tion here that Dharwar and Hubli athough 


Government of Mysore proposed to esta- 
blish with effect from 4-1-1971 a .Court of 
Civil Judge. for the area comprised within 
the Taluks of Haveri, Hangal, Rana>ennur, 
Hirekerur. and Byadgi of Dharwar District 


` and fixed Haveri as the ieee at which the 


said Court should be held. The local limits 
of. the jurisdiction of the said court were 
fixed as the area covered by the local limits 
of the above said Taluks. By. Not-fication 
No. S. O. 2207 dated 17-10-1970 the Gov- 
emment of Mysore proposed to establish 
with effect from 4-1-1971 a Court of the 
Civil Judge for the area comprised within 
the Taluks of Gadag, Mundargi, Ron and 
Laxmeswar (Shirtatti) of Dharwar District 
and fixed Gadag as the place at which the 
said Court should be held. It also fixed 
the limits of the jurisdiction of the said 
Court to be the local limits of the above 
said Taluks. By Notification No. S. O, 2208 
Government of 
Mysore varied with effect from 4-1-1971 
the local limits of the jurisdiction of the 
Court of the Civil Judge, Hubli, t com- 
prise the area within the limits of the 
Taluks of Hubli, Kundagol, Shiggaon and 
Savanur of Dharwar District, and by Noti- 
fication No. -S. O. 2209 dated 17-10-1970, 
the Government of. Mysore varied with ef- 
fect from 4-1-1971 the Jocal limits of the 
jurisdiction of the court of the Civil Judge, 
Dharwar, to. comprise the area within the 
limits of the taluks of Dharwar, Kalghatgi, 
Navalgund and Nargund of Dharwer Dist- 
rict. The result was that with effect from 
41-1971, there -had to be four ccurts of 
Civil Judges in Dharwar District, one each 
at Dharwar, Hubli, Haveri and Gadag 
having jurisdiction over the respective taluks 
mentioned above. It may e mentioned 
here that there is no provision in the im- 
pugned Notifications which would result in 
the transfer‘ of Pending cases in the courts 
of the Civil Judge at Dharwar and Hubli 
arising from out of the areas attached to 
the Court of the Civil Judge at Haveri or 
the area attached to the Court of the Civil 
Judge at Gadag under the: impugned notifi- 
cations, As already stated, the grievance of 
the members of the Bar, who are petitioners 
in this case, is that they would be prefudi- 
cially affected by the notifications for ac- 
cording to them on the: estadlishmen: of the 
new’ Courts at Haveri ard Gadaz, their 
right to conduct the cases on behalf of 
their clients would get affected, in the event 
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of the pending cases being transferred to 
the ie Coun It is also argued that the 
opportunity they had to appear and conduct 
o 

di of the new court 


is no doubt an important limb ‘of ithe admin- 
istration of justice and dispensation’ of jus- 


tice may well-nigh .be. impossible. -without - 


the active co-operation. of thei members of 
the Bar, ` Their views on .matters. pertaining 
to administration of justice as long -as they 
are consistent with the law of ‘thé landon 
the one hand and efficiency, discipline and 
judicial: propriety on the other, have to .be 
taken into account by the:concerned autho- 
rities while deciding such. matters: Hence, 
even though:we hold ‘that this petition. is 
not maintainable for reasons to be recorded 
hereinafter, ‘it should not be considered that 


we are belittling the eo profession in any . 


manner whatsoever: The legal profession 
in our country' is one dedicated to the ser- 
vice of the public and its members enjoy 


a privilege to appear in all courts in India . 


on behalf of litigants and to present their 
eases in a manner consistent with the esta- 
blished traditions of the Bar. They also 
expect to be paid a reasonable remuneration 
for the services rendered by them. But one 
thing is clear that pecuniary gain or advan- 
tage has never been allowed to assume pri- 
mary importance in the discharge of their 
professional duties. 


5. Tt is now well settled that under 
Article 226 of the Constitution of India, a 
‘petition for writ ‘of mandamus ‘can lie only 
at the instance of a pay who has a legal 
right, personal: or- fiduciary. The: question 

erefore, is no longer res integra, In order 
to maintain a petition under Article 226 of 
the Constitution of India, the petitioners 
should show that they. are in imminent 
danger of sustaining direct ‘injury as a result 
of the enforcement of the notifications, In 
Calcutta Gas Co. (Proprietary) Ltd. v. State 
of West Bengal, AIR 1962 SC 1044 while 
dealing with the question relating to the 
locus standi of a petitioner to file a petition 
under Article 226 of the Constitution of 
India, the Supreme Court. observed as fol- 
lows:— - 


“Article 226 confers a very. wide power 
on the High Court. to issue directions and 
writs of the nature mentioned therein for 
the enforcement of any of the rights con- 
ferred by Part _ or for any other pur- 
pose. It is, therefore, clear that ersons 
other than those claiming fundament: rights 
can also approach the Court seeking a relief 
thereunder. The icle in terms does not 
describe’ the classes: of persons entitled to 
apply thereunder; but it is implicit in the 
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the areas now transfer-. 


‘The petitioner in that. case 
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- exercise: of the extraordinary jurisdiction that 


the relief asked for must be one to enforca 
a legal right. In State of Orissa’ v. Madan 
Gopal, 1952 SCR 28 = (AIR 1952 SC 19) 
this Court has ruled that the existence of 


-the right is the foundation’ of the exercigé . 


of jurisdiction of. the court: under Article 226 
of the Constitution. In Charanjit-Lal-Chow- 
dhuri-v. Union of India, 1950 SCR 869 = 
(AIR 1951 SC 41), it has been held by this 
court that the legal right that can. be en- 


-forced undér Article 82. must ordinarily -baə 


the right of the petitioner himself who comi- 
plains: of infraction’ of such right ‘and ap- 
proaches: the court : for 
see. any reason why a’ different - principle 
should’ apply :in the case of a petitione: 
under Article. 226 of the ‘Constitution. ` The 


“right that can be enforced under Article 296 


o. shall ordinarily be the personal or indi- 
vidual right of the petitioner himself, though 
in the case of some of the writs like habeas 

us .cr quo warranto this, rule may have 


co 
to. be relaxed or modified.’ 


Sri H. B. Datar, the learned counsel for tha’ 
petitioners and the learned Advocate-Gene- 
ral appearing for the State, both relied upon 
the above. decision in support of their Tes- 
pective contentions. The learned Advocate- 
General contended that since ‘the petitioners 
1 to 22 and 24 have not made out any in- 
fraction of any enforceable legal right, the 
petition is not maintainable, But on the 
other hand, Sri Datar’ contended: that in the 
instance of a petitioner who complained that 
his rights under a contract had been in- 
fringed by the impugned law, and theres 
fore, in the present case also since the rights 
of petitioners 1 to 22 and 24 under the 


several vakalathnamas filed by them into 
court in .some of the pending cases were 
affected by the impugned notifications, they 


were entitled to maintain this petition. The - 
contention of ‘the learned counsel for the 
petitioners however over-looked the: facts of 
the case decided by the Supreme Court, 
which. was ¢ - 
an agreement 
_ with ‘respondent 5 in 
Management of a company 
Gas Company. Under the 
etitioner had been appointed 
as Manager and the general management of 
the affairs of the Oriental Gas Company was 
entrusted to it for -a period of 20 years, 
The petitioner had a right to receive there- _ 
under by way ‘of remuneration for its servi- 

ces (a) an office allowance of Rs. 3,000/- 
per mensem; (b)-a commission of 10 per 
cent. on the net yearly profit of the. Com-. 
pany subject to a minimum of Rs. 60,000/- 
per year in the case of absence of or inade- 


company had entered into 
dated 20-7-1948 
regard to the 
called Oriental 
agreemert the 


“quacy of profits, and (c) a commission of 


e.: 1/- per ton of coal purchased ‘and 
negotiated by the Manager. In its capacity 
as Manager, the petitioner was put in ae 
of the entire business and its assets in In 
and it was given all the incidental powers 
necessary for the said management.. Under 


relief. -We do not - 
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the agreement, therefore, the petitioner has, 


a right to manage the company for a period 
of. 20 years and to receive the. aforesaid 
amounts. towards its remuneration foz its 
services. By Section 4 of the Oriental Gas 
Company Act, 1969, with effect from the 
appointed date and for a period of five 
years thereafter, the management of the 
company stood transferre to the State 
Government and the Company, its agents 
and servants ceased to exercise management 
or control ‘over the same. “Under Clauss (c) 


of the section, the contracts of agency’ or 


managing agency, were, no doubt not tcuch- 
ed, but all the other contrects ceased to have 
effect against the papa xa The Supreme 
Court, therefore, came’ to the conclusion that 
by reason of Section 4 of the impuzned 
Act, the petitioner was deprived of a legal 
right it possessed under the agreement It 
held that the petitioner was deprived of the 
right to manage the Oriental Gas Company 
for a period of five years. -In those cium- 
stances, the Supreme Court observed that 
the. petitioner was entitle] to maintain’ a 
petition under Article 226 of the Constitu- 
tion. The facts of the present case are dif- 
ferent, Jt is not shown by the petitieners 
that their right to appear and conduct zases 
in which they had filed Vakalamamas on 
behalf of their respéctive ‘clients was in any 
way abridged. As already stated, by virtue 
of the impugned notifications, the vases 
which are now pending in the Cours ‘of 
Civil Judges at Dharwar and Hubli are not 
transferred to the new courts propose] to 
be established: at Haveri and Gadag. =ven 
if the said cases are`to ke transferred at a 
later date, their right to continue to appear 
in those cases would not in any way bə af- 
fected; the only difference being that zases 
would have to. be conducted in a place 
other than Hubli-Dharwar Corporation area. 
It was suggested that if the counsel hed to 
go and to argue cases either at Have-i or 
Gadag, then it would_necessitate modifica- 
tion of the terms under which they wete 
appointed and it would also involve some 
amount of expenditure on conveyance. We 
are not satisfied with the above submission, 
What is peace to be considered is whe- 
ther the vakalathnamas filed by petitioners 
1 to 22 and 24 are in any way directly af- 
fected by the impugned notifications. If 
they are not so affected, any inconven:ence 
indirectly caused would not be sufficieat to 
entitle the petitioners 1 to 22 and M to 
‘maintain the petition.. We are not ‘sat-sfied 
- that the interest which _ these petitioners 
have in those cases is sufficient in the eye 
of Jaw to hold that they have locus s-andi 
to maintain this petition. Sri Datar relied 
upon another decision of the Supreme Court 
in Gadde Venkateswara Rao v. Gov:. of 
Andhra Pradesh, AIR 1966 SC 828 in sup- 
port of his case, In that case, the Supreme 


Court upheld the right of the President of- 


a Panchayat Samiti -to file a petition tnder 
Article 226 of the Constitution questioning 
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an “order of Government relating to tke esta- 
blishment ofa Health Centre in the follow- 
ing circumstances: The villagers of a vil- 
lage called Dharmajigudem in the State of 
Andhra Pradesh formed a committee with 
the petitioner as the President fcr the ‘pur- 
ose of collecting contribution from the vil- 
gers for setting up a Primary Health Cen- 
tre. The said committee collected Rupees 
10,000/- and deposited the same with the 
Block Development Officer, The petitioner, in 
all the Block Development Committee and 
Panchayat Samithi resolutions and in other 
correspondence, acted on behalf of the com- 
mittee, e petitioner was, therefore, a re- 
presentative of the Committee which in law 
was in the. position of a trustee of the 
amounts .collected by it’ from the villagers 
for a public purpose. The Supreme Court, 
therefore; held that he had a right te main- 
tain the petition under Article 226 of the 
Constitution. Dealing with the decision of 
the Supreme Court in Calcutta Gas Com- 
pany’s case referred to above, this ł what 
the Supreme Court said in Gadde Venka- 
teswara, Rao’s case, AIR 1968 SC 828: 


“The Court held in the decision cited 

supra that ‘ordinarily’ the petitioner who 
seeks to file an application under Article 226 
of the Constitution should be one who has 
a personal or individual right in the subject- 
matter of the petition, A personal right 
need not be in respect of a proprietary inte- 
rest, it can also relate to an interest .of a 
trustee, That apart, in. exceptional cases as 
the expression “ordinarily” indicates, a per- 
son .who has been prejudicially affected by 
an act or omission of. an authority ean. file 
a writ even though he has no proprietary or 
even fiduciary interest in the subject-matter 
thereof. The appellant has certainly been 
prejudiced by the said order. The petition 
under Article 226 of the Constitution at his 
instance is, therefore, maintainable.” 
The. position of petitioners 1 to 22 and 24 
is not similar to the position of the peti- 
tioner in the above case, nor the petitioners 
have beén ‘able to establish any. exceptional 
circumstance which would take their. case 
out of the ordinary rule laid down by the 
Supreme Court in Calcutta Gas Company’s 
case, AIR 1962 SC 1044. This dectsion of 
the Supreme Court is of no assistence to 
the petitioners. 


6. Sri Datar next depended upon a 
decision of the Privy Council in Attorney 
General of Gambia v, N’Jie, (1961) 2 All 
ER 504 to show that his: clients were really 
the persons aggrieved by the impugned noti- 
fications, and therefore, .were entitled to 


. maintain “this petition. In that: cese the 


question for decision by the Privy Zouncil 
was ‘whether the Attorney General was en- 
titled to file an appeal in a matter “arising 
out of disciplinary proceedings against a 


member of the Bar for painter ‘miscon- 


duct. The Privy Council held that the At- 
torney General represented the Crown as - 
the guardian of the public interest and he 
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bad. a sufficient interest when the lower court ` 


_reversed a decision in which a” Barrister had 
been held :to be guilty of professional mis- 
conduct, to constitute him a: person aggriev- 
ed within Section 31 of the Order in ‘Coun- 
cil of 1949. The facts of the present case 
bear no analogy with the facts of the above 
case, since the interests of the petitioners 
who are members of the Bar cannot be 
equated to the interest which the Attorney 
General as representative of the Crown had 
in the matter which was before the Privy 
Council. When. the:above decision of the 
Privy Council was relied upon by the ‘Advo- 
cate-General of the State of Maharashtra in 
support of his ¢ontention that he was en- 
titled to file an appeal against- a decision 
of the State Bar Council to the .Bar Coun- 


cil of India ii a-proceeding:in which the’ 


State Bar Council had, according: to -him, 
wrongly exonerated an Advocate 
whom disciplinary proeredings on the ground 
of professional misconduct had been. taken, 
in. Civil Appeal No. 2259-o0f 1969,.Adi Phe- 
rozshah Gandhi v. H. M. Seervai, Advocate- 
General of Maharashtra, Bombay,. (reported 
in AIR 1971, SC 885), this is what Mitter, 
J, said:— © l ee 
“The reasoning of the Board was as fol- 
lows— oe TEN $ 
- “The ‘Attorney-General in a colony ‘re- 
presents: the Crown as. the uence of the 
ublic interest. It is his duty to bring 
efore the judge any misconduct of a bar- 
rister or solicitor: which is of sufficient gra- 
vity to ‘warrant disciplinary action, . True 
it is that if the Judge acquits the petitioner 
sppeal is open to the 
He has done- his duty 


conduct and a court of. Appeal reverses the 
decision ‘on a ground which .goes to the 
jurisdiction of the Judge, or is otherwise a 
point on which the public interest is con- 
cerned, the Attorney-General is a “person 
aggrieved” by the decision: and can _ pro- 
perly petition Her Majesty for special leave 
to appeal.” It is clear that Lord Denning 
considered the denial of jurisdiction of the 
deputy judge to be a matter of public inter- 
est and therefore held the Attorney-General, 
as the Crowns representative, to be a’ per- 
son sufficiently interested as to be a person 
aggrieved, That surely is not the position 
here, nor is an Advocate General the repre- 
sentative of the Government. Neither: the 


Constitution nor the Advocates Act, 1961, 


holds him as the representative of the Gov- 
ernment or as a person representing the 
public interest. 
sition of the’ Atoma Cenaa in a colony 
as a representative of the Crown, he is ‘not 
the guardian of the public interest in India 


in any matter except as provided for in the | 


statutes. He like any other person may 
draw the attention of the Bar Council to 
any misconduct of an advocate which accord- 
ing to. him- merits disciplinary action.” 
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against .-_ 5, ; : 
g ordinary cases, a person, in.order to main- . 


Whatever may be the po- . 


: Or not, 
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The Supreme Court, therefore, held that the 
case before the Privy Council referred to 
above was of nq assistancé to the Advocate 
General of the State of Maharashtra. ~The 
positon of the members of the Bar who 
ave filed this petition, cannot, therefore, 
m any way be diferent from the position 
of the Advocate General. of the State- of 
Maharashtra who relied on the 
of the Privy Council. i 


7, Sri’ Datar next relied upon a de- 


. cision of the High Court of. Andhra Pra- 


desh in S. Srikrishan v. The State of Andhra 
Pradesh, AIR 1957 Andh Pra 734.. In that 
case the petitioner quéstioned the validity 
of the States Reorganisation Act. When his 
locus standi to maintain the petitioù was 
na the High Court öf Andhra Pradesh 
e > à ‘ 


. “As a tule of “guidance applicable to 


tain’ an application. under Article 226, must 
be. able to specify any. right, be it proprie- 
tary right. or personal right, which has been 
infringed by the passing of an Act, But, in 
extraordinary cases, where, for instance, an 
Act is- passed by the Parliament or by a 
Legislature in excess of its constitutional 
power reshaping . the map of India, it is 
dificult to say that a citizen of India, who 
lived his lifetime as a permanent resident of 


one of the States abolished has no- personal, 


» 


interest to maintain an application. 
This decision again is distinguishable from 
the facts of the present case on the ground 
that. this is:not an extraordinary. -case which 
the High Court of Andhra Pradesh had in 
its mind when _ it disposed .of the case 
before it. The ‘counsel for the petitioners 
next referred to another decision of the 


High Court of Andhra Pradesh in V. Rama-. . 


chandra- Reddy v. State of Andhra Pradesh, 
AIR 1965 Andh Pra. 40, in which th 
tion for ‘decision was whether the reorga- 
nisation of a block under the Andhra Pra- 
desh Panchayat Samithis and Zilla Parishads 
Act was .proper or not. The petitioner who 
was the President of a Panchayat called 
Momidi Panchayat in Gudur Taluk and was 
also the President of the Gudur Panchayat 
Simithi, questioned the re-constitution. of 
the block by which, according to him, an 
attempt had been made tò prevent him from 
getting elected again on political considera- 
tions. He contended that the reorganisa- 
tion was only a device. to disrupt. Gudur 
block beyond recognition. The High Court 


of Andhra Pradesh held that the petitioner . 


who was elected to the. village panchayat 
which formed part of. the ‘abolished pancha- 
yat samithi and was not only an elector, but 
also had right to say to which samithi he 
should belong, had locus standi to challenge 
the validity of the. notification. e mem- 
bers of the Bar have no say under the Act 
regarding the ‘question - whether a court 
‘should: be established in any particular place 

This case again is of no avail to 
the petitioners, Pye eee 


judgment 


e ques-- 


“ya 


1971 


8. The leamed - Advocate-Gereral 
brought to our notice a decision of thi 
Court in M/s, Ennar Syndicate v. State of 
Mysore, ‘Writ Petn. No. 870 of 1968, D/- 
18-19-1969 (Mys) in which this Court had 
distinguished the decision of the Supreme 
Court in Gadde Venkateswara Rao’s. case, 
AIR 1966 SC 828 and held that the petitioner 
was not a person aggrieved.. 
the petitioner was a person who had taken 
a contract from the Mysore State Boad 
Transport Corporation to exhibit advertise- 
ments on motor vehicles belonging to the 
Corporation and under the agreement he 
had undertaken to pay „any tax or fees pay- 
able by the Corporation in connection with 
such advertisements. Under Rule 154 of 
the Motor Vehicles Rules, a holder əf a 
permit was liable to obtain a licence for 
exhibiting advertisement on motor vekicles 
and under the agreement, the fee payable 
for such a licence had to be paid by the 
„petitioner. The petitioner questioned the 
validity of the said Rule which had ->res- 
cribed payment of a licence fee on the 
ground that he was affected by the said Rule 
since under the agreement he had to pay 
the fee for the licence, and contended that 
he had sufficient interest to maintain the 
petition challenging the constitutional vali- 
dity of the Rule in question. This court 
rejected the contention of the 
holding that even though ultimately under 
the contract between the petitioner anc the 
Corporation,.the petitioner was liable to pay 
the licence fee, the petitioner was not a 


standi to maintain the’ petition, We res- 
pectfully agree with this decision. It is not 
necessary to refer to some other decisions 


down the law in any 
way different from the decisions already re- 
In view of what ‘is. stat- 







not parties whose legal rights. are affected 
by the ‘impugned notifications, and, - there- 
fore, the petition filed on their behalf. is not 
aintainable, ` "E i 


9. So far as the case of petitioner 
No.. 23 is concerned, it has to be observed 
that he has not furnished details of zases 
which are pending in the courts whick are 
likely to be transferred to the new courts 
to be established under the impugned noti- 
fications. It is also well established that a 
litigant has no right to say that his ases. 
should be heard and disposed of in a particu- 
Jar court. As already stated, the impugned 
“notifications on their own force do not bring 
about a transfer of pending cases to the new 
courts. - Persons residing in the taluks for 
whose benefit the new. courts are being esta- 
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that ease, .- 


etitoner - 
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blished, cannot also be considered as ag- 
grieved parties because by the establishment 
of new courts, justice is being taken nearer 
their door. .. 
10.. ‘In the result, we are of the 
opinion that the writ petition is not main- 
tainable on the ground. that the petitioners 
have no locus standi. In the view wə have 
en, we find it unnecessary to go irto the 
merits of the case, The petition, therefore,. 
fails, It is dismissed. In the circumstances 
of the case, there will be ro order as to 

costs, - - 
Petition dismissed. 
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€.:.HONNIAH AND E. S 
. VENKATARAMIAH, JJ. 

' he" Indian Mutual General Insurance 
Society Ltd, Mount. Road, Madras, by 
Branch Manager of the said Society Manga- 
lore, Appellant v. Helen Minezes and others, 
Respondents.. 

Mise, First Appeal No. 72 of 19€6, D/- 
10-12-1970 against judgment and decree of 
Motor Accident Claims Tribunal and Dist. 
J., South Kanara, D/- 80-11-1965. 

Motor Vehicles Act (1939), Section 96 
(2) — Defences open to insurer befere the 


` Tribunal are only those which are mention- 


ed in Section 96 (2). It is not open to the 
insurer to urge that the driver of the vehicle 
was. not negligent in driving and that the 
compensation claimed is excessive. “he in« 
surer cannot therefore prefer an appeal on 
those grounds. (X Ref: Section 110-D), AIR 
1959 SC 1331, Followed. ` (Para 4 
Cases. Referred: Chronological Parag 
(1959) AIR 1959 SC 1881 (V 46) = 
1960-1 SCR 168, British India 
General Insurance Co, Ltd. v. Cap- - 
tain Itbar Singh”. ` 4 
M, P. Somasekhara Rao, for Appellant; 
A. M. D’sa, for Respondents Nos, 1 to 4. 


HO > J:— On 8-1-1964 at. 
about 3-45 p. m, near Vomanjoor on Manga- 
lore-Gurpur Road, -there was a collision be- 
tween Motor Lorry bearing No. MYK 4985 
and Eastefan Minezes as a result of which 
he sustained injuries and died on 5-1-1964 
in the hospital. His wife and three children 
filed an application under Section 1F0-A of 
the Motor Vehicles Act, claiming compen- 
sation of Rs. 15,000/- before the Mozor Ac- 
cidents Claims Tribunal, Mangalore. The 
vehicle in question had been insured, as re- 

uired under the Motor, Vehicles Act with 

e Indian Mutual General Insurance Society 
Ltd., Mangalore. The insured and insu- 
rer were both made parties to the proceed- 
ings, After trial, the Tribunal came to the 
conclusion that due to the negligeace on 
the part of the driver of the vehicle, the 
collision took place : as a result of which 
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- Estefan Minezes died. The Tribunal award- 
ed compensation of Rs. 8,850/- in “all, to 


the claimants. this decision, the 


2, Mr. D’sa, appearing for the 
claimants, urged that the appeal filed by 
the insurer is not maintainable on the 
grounds now taken in the appeal memo. 
The only grounds that thé insurer has taken 
in this appeal are: (1) that there was no 
negligence on the part of the driver of the 
vehicle: and (2) that the amount awarded is 
excessive. : : 


3. It is undisputed that the insurer 


can only take objections as providėd under 
Section 96 (2) of the Motor .Vehicles Act, 
1989, Section 96 (2) provides: - 

“No sum- shall be- payable by an insu- 
rer. under sub-section () in respect of- any 
judgment .unless before or after. the’ com- 
mencement of the proceedings in’ which the 
judgment is given the. insurer’ had_ notice 
through the court of the bringing of the pro- 
ceedings, or in respect of any judgment so 
long as execution is stayed thereon pending 
an appeal; and an insurer to whom notice 
of the bringing of any such proceedings is 
so given sh e entitled to be made a party 
thereto. and to defend the action on any of 
the following grounds, namely:— 

(a) that the policy was. cancelled by 
mutual consent or by virtue of any provi- 
sion contained therein . before the accident 

iving rise to the liability, and that either 
e cértificate of insurance was surrendered 
to the insurer. or that the: person’ to whom 
- the certificate was issued has made an afti- 
davit stating’: that -the certificate has’ been 


lost or destroyed, or that either before. or . ~ 


not later than fourteen days after the hap- 
pening of the accident the insurer has com- 
menced proceedings for cancellation of the 
certificate after compliance with the provi- 
sion of Section 105; or; 2 
(b) that there has been a breach of a 
specified condition of the Policy, being one 
of the following conditions namely:— -© - 
“(i) a: condition excluding the use -of 
vehicle-— 7 ED t A 
(a) for hire or,, reward, where the 
vehicle is on the date of the contract of 
insurance a vehicle not covered by a per- 
mit to ply for hire or reward, or 
3 (b) for organised racing and speed test- 
g OF o, i i 
(c) for a purpose not allowed by the 
permit under which the vehicle is used, 
where the vehicle-is.a transport vehicle, -or 
_ (dj without side-car being attached, 
where the vehicle is a motor cycle; or 
(ii) a condition exchidin 
named person or persons or by any person 
who is not daly licenced, or by any. person 
who has been disqualified for holding or ob- 
taining a driving licence during 
of disqualification; or - 
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driving by a. 


the period 


ALR: 


(ü a condition excluding liability ‘for’. 
injury’ caused or contributed to by condi-- -~ 


tions of war, civil war, riot civil commo-. 
tion; or 3 ° : 
(c) that the policy is-void on the ground 


that it was obtained by the non-disclosure 


of a material fact or by a representation of | 
foe which was false in some material parti- 
cular.” ~ i 


4, It is, therefore, clear from the 
above mentioned provisions that the insurer 
js not permitted to raise any objections on 
grounds other than ‘those specified under 
sub-section (2) of Section 96. It is not open 
to the insurer to- urge’ before the Tribunal 


that there was no negligence on the part of 
the person driving the vehicle and that thel- 
compensation claimed is excessive, It fol- 


lows therefore that it cannot prefer an ap- 
peal on these grounds which the insurer 
could not urge before the Tribunal.. This 
view of ours is fortified by the decision of 
the Supreme Court in British India General 
Insuranze Co., Ltd. v. Captain Itbar Singh, 
AIR 1659 SC 1881. i 
5. . In view of the above, this ap- 
peal fails and is accordingly dismissed with 


costs, . 
: - Appeal dismissed. 
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B. VENKATASWAMI, J. 

Bhujanga Hegde and another, Petitioners 

v. Sakarama Hegde and others, Respon- 

dents. ; et 

Civil Reva Pet. No. 1752 of: 1967, 

D/- 8-11-1970 agairist order of Civil J. 
Udipi, D/- 5-10-1967. —- 


A refusal of a request. of a person to be 


impleaded in a suit on objection of both the | 


parties to the suit cannot operate as res 
judicata in subsequent <application.to im- 
plead that person at the instance of .one of 
the parties to the suit, - (Para 10) 

The reasons are: When both the par- 
ties to the suit were interested in opposing 
the earlier application there was no issue 
between. them as to impleading that person. 
The person aggrieved by the order was the 
person who ‘was not impleaded and not the 
subsequent applicant and the latter could 
not have questioned that order. It is also 
obvious that proceeding in two applications 
cannot at all be said to be. between the 
same parties.’ (Paras 8 and 10) 

(B) Civil P. C. (1908), Order 47, R. 1 
— Court can review even. interlocutory 
orders. ' i aes (Para. 11) 
Where the application for impleading 
the applicant was dismissed on objection’ by 
both the parties to the suit, Jater application. 
by one party to the suit for impleading the 
same person cannot be said to 
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(A) Civil P. C, (1908), Section 11 — ` 


o.an appli- — 


< 


e 


“4971 


. tion 115, Civil Procedure Code 


- :* ation for a review of order on earlier ap-, 
‘* plication. (Paras 8 an= 11) 


(C) Civil P., C. (1903), Order 1, E. 10 
A member of a ‘Kavaru’ though alleged 
to have been separated is a necessary Darty 
in a suit for partition of Kavaru prozerty. 
More so when effect of partition deed -nder 
which he is alleged to have separated is to 


be interpreted. (Paras 2, &, 12) 

Cases Referred: Chronological -aras 

(1960) AIR 1960 SC 941 KM aN) = 
1960-8 SCR 590, Satyadhyan Ghosal 


v. Smt. Deorajin Debi 

(1958) AIR 1958 SC 886 (V 45) = 
1959 SCR 1111, Rajia Begum v. 
Sahebzadi Anwarbegum 

(1924) AIR 1924 PC 202 (V 11) = 
29 Cal WN 418, Rameshwar Singh 
v. Hitendra Singh 

(1884) 11 Ind App 87 = ILR6 All 268 


(PC), Ram Kirpul Sbukul v. Mt. 
Rup Kuari 
N. Santosh Hegde, for _Petiticners; 
Padubidri Rachwvendee Rao, for Respon- 
dents Nos. 1 and 2. 
ORDER :— This .petition under Sec- 


has been 
referred by defendants & and 4, in Oxiginal 
Bait No. 6 of 1966, on the file of the Civil 
Judge, at Udipi. It is directed agaist an 
order made in I. A. No. 467 of 1967 m the 
said suit. The said I. A. had been prefer- 
red by the 18th defendant in the su= for 
impleading her brother as_a supplemental 
defendant and being arrayed as 14th defen- 
dant in the said suit, The Civil Judgs al- 
lowed the application. 

2. _ The Original suit in question is 
one filed by a member of a ‘Kavaru’ =f an 
Aliyasanthana family against the other mem- 
bers of that ‘Kavaru’ for partition and sepa- 
rate possession of the properties. belcaging 
to them. In the course of the proceedings 
in the suit the present proposed suppl=men- 
tal defendant, Sakarama Hegde, applied for 
being impleaded as a party to the swit in 
R. I. A. 425/66. His request was re=used. 
During the hearing of the said I. A, it ould 
appear that both the parties to the suit 
were opposed to the request made by Saka- 
rama Hegde. Sometime subsequent t the 
date of the Order in R. I. A. 425/66. the 
present application came to be filed. Her 
case is that the proposed supplemental defen- 


_ dant would be eget party to the suit 
e 


as he is a “member of same ‘Kava’ to 
which all the parties in the suit belong and 
therefore, his presence would be _nec=ssary 
for an effective and complete adjudication 
of the controversies arising in the suit, one 
of which is said to relate to the comtruc- 
tion of a document styled as a ‘parition 
deed’ alleged to have been executed in 
favour of the said supplemental defendant 
on 28-6-55. It is, however, unnecessary for 
my present purpose to set out the actual 
questions that may arise in the contet of 
such a ‘partition deed’, It is sufficient to 
1971 Mvs./14 VII G—86 
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` dant had separated from 
su 
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observe that one of the allegations in that 
behalf is that the said supplemental defen- 
e family and as 
he was not entitled to any share in the 
properties of the Kavaru’. The learned Civil 
allowed the application of the 18th 
defendant and permitted the impleading of|: 
the supplemen defendant No. 14. It is 
this order that is in question here at the 
instance of defendants § and 4 in the suit. 
3. Sri N.. Santosh Hegde, ths learn- 
ed counsel appearing on be of the peti- 
tioners urged the following contentions:— 
That in view of the earlier crder in 
R. I. A. 425/66 the applicetion giving rise 
to the present Order was barred by general 
principles of law, if not on the principles of 
res judicata as enacted in Section 11, Civil 


- Procedure Code; (2) That the order in ques- 


tion amounts to a review of the earlier order 
in R. I. A. 425/66 and the Court had no 
jurisdiction or power to review as suzh;,and 
(8) that the’ person proposed to be added 
was not a necessary party to the suit. 


4, I am unable to agree with any 
of the above contentions urged on behalf 
of the petitioners. 

5. e Privy Council in the case of 
Rameshwar Singh v. Hitendra Singh, AIR 
1924 PC 202, while dealing with a question 
whether a second application for the dis- 
charge of a Receiver would or would not 
be maintainable, the earlier one made 
the same applicant for a similar relef hav- 
ing been dismissed, held that the earlier 
Order was a bar to the maintenance of such 
an application, observing that the bindin 
force of the earlier order did not depen 
upon the principles enacted under Sec. 11, 
Civil.Procedure Code but upon general prin- 
ciples of law. Their Lordships referred to 
with approval the general principle enun- 
ciated in Ram Kirpul Shukul v. Mt. Rup 
Kuari, (1884) 11 Ind App 87 (PC) That 
principle has been reproduced at pege 206 
of that Report, and reads thus: 

“The question, if the te-m ‘res judicata’ 
was intended, as it doubtless was, and was 
understood by the Full Bench, to refer to a 
matter decided by a Court of competent 
jurisdiction in a former suit, was irrelevant 
and inapplicable to the case. The matter 
decided by Mr. Probyn was not decided in 
a former suit, but in a proceeding o? which 
the application in which the orders reversed 
by the High Court were made was merely 
a continuation. It was as binding between 
the parties and those claiming under them 
as an interlocutory judgment in a suit is 
binding upon the parties in every preceeding 
in that suit, or as a final judgment in a suit 
is binding upon them in carrying tke judg- 
ment into execution. The binding force of 
such a judgment depends not upon Sec- 
tion 18, Act X of 1877, but upon general 
pence of Jaw. If it were not binding 

ere would be no end to litigation.” 


6. The Supreme Court in Satya- 
dhyan Ghosal v, Smt. Deorajin Debi, AIR 
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1960 SC 941, in 
ment has observe 

ef Cg The principle of res judi- 
cata is embodied in relation to suits in Sec- 
tion 11 of the Code of Civil Procedure; but 
even where Section 11 does not apply, the 


aras 7 and 8 of the judg- 
thus: 


rinciple of res judicata has been appli 
y courts for the purpose of achieving fina- 
lity in litigation. ‘The result of this is that 


the original court as well as any higher 
court must in any future litigation proceed 
on the basis that the previous decision was 
correct. 


Boos ose Sere The principle of res judi- 
cata applies also as between two stages in 
the same litigation to this extent that a 
court, whether the trial court .or a higher 


court having at an earlier stage decided a . 


matter in one way will not allow the parties 
to re-agitate the matter again at a subse- 
quent stage of the same proceedings. Does 
this "however mean that because at an ear- 
lier stage of the litigation a court has de- 
cided an interlocutory matter in one way 
and no appeal has been taken therefrom or 
no paT did lie, a higher court cannot at 
a later stage of the same litigation consider 
the matter ‘again P”. 

7. The question as posed above was 
answered by Their Lordships in para 16 of 
the above cited report thus: 


“It is clear therefore that an interlocu- 
tory order which had not been appealed 
from either because no appeal lay or even 
‘though an appeal lay an appeal was not 
taken could be challenged in an appeal 
from the final decree or order.” 


8. Before adverting to the bearing 
the principles above enunciated have on the 
case on hand, I should like to refer to the 
only other case relied on by the learned 
Counsel for the petitioners. The Supreme 
Court in Razia Begum v. Sahebzadi Anwar 
Begum, AIR 1958 SC 886, has enumerated 
some of the principles governing the appli- 
cation of the Rule in Order 1, Rule 10, 
Civil Procedure Code in regard to suits re- 
lating to property and declaratory suits 
involving status of a pariy. In addition, it 
has also referred to the question of revisi- 
bility of such Orders under Section 115, 
Civil Procedure Code. 

9. At page 895 of the above cited 
report, in patagraph 18, it is set out thus:— 


“18. As a result of these considerations, 
we have arrived at the following conclu- 
sions: : 

(1) That the question of addition of parties 
under Rule 10 of Order 1 of the Code of 
Civil Procedure, is pacely not one of 
initial jurisdiction of the Court, but of a 
judicial discretion which has to be exercised 
in view of the facts and circumstances 
of a particular case; but in some cases, if 
may raise- controversies as to the power of 
the Court in contradistinction to its inherent 
jurisdiction, or, in other words, of jurisdic- 
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tion in the limited sense in which it is used 
in Section 115 of the Code; 

(2) That in a suit relating to property, in 
order that a person may be added as a 
party, “te should have a direct interest as 
istinguished from a commercial interest, 
in the subject matter of the litigation: 

- (8) Where the subject-matter of a litiga- 
tion is a declaration as regards status or a 
legal character, the rule of present or dir- 
ect: interest may be relaxed in a suitable 
case where the court is of the opinion that 
by adding that party, it would be in a better 
position effectually and completely to ad- 
judicate upon the controve: 

(Sub-paras (4) to (7) are not set out as 
they are not necessary for the purposes of 
the case). 

10. Keeping in view the principles 
enunciated in the above extracted passages 
I shall proceed to consider the questions 
canvassed on behalf of the petitioners. In 
the present case the earlier Order made in 
R. I. A. 425/66 was at the instance of the 
present supplemental defendant himself andi 
neither of 


revision, both the parties were interested 
in opposing the application made by him. 
It is plain, therefore, from this that the 
parties s such had -made common cause 
against him and therefore there was no oc- 
casion at all for raising an issue as between 
them in regard-to the question of implead- 
ing. 


The present order has been made at 
the instance of a party, that is, the 18th 
defendant, for pening the supplemental 
defendant on record. The question would 
arise whether she could not have endeavour- 
ed to achieve the same object in the pre- 
vious proceeding regarding this matter. It 
is manifest that she could not have question- 


ed the Order in R. L A. 425/66, as she 


could not be said to have been aggrieved]. 


by it, even on the assumption that as a 
matter of law she had a right to approach 
this court for relief under Section 115, 
Civil Procedure Code. The only ey 


‘aggrieved by the Order made in R. I. 


425/66 is the present supplemental defen- 
dant whose application it was for being im- 
pleaded as such. It is also plain that the 
proceedings in the previous and resent 
R. I. As. cannot at all be said to be be- 
tween the same parties. Hence the decisions 
relied on behalf of the petitioners cannot! 
be of much assistance to In these 
circumstances, I am clearly of the opinion 
that there is no force in the first of the 
above contentions of the learned counsel 
for the petitioners. 


11, | On the next contention, the ar- 
gument of Sri Hegde is that the parties 
stood concluded by the earlier order and 
no circumstances have been placed on re- 
cord: warranting such a review. It is also 


his contention that there was no power in|: 


4 


a~ 
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the court to review such interlocutory crders. 
This argument, in my opinion, also 3s de- 
void of merit. No authority was brought 
to my notice denying such power of review 
to a Civil Court. As regards the other facet 
of the above argument, it is relevent to 
notice that the present application to im- 
plead is by a party to the suit. The posi- 
tion was not the same in the earlier R. I. A. 
425/66. In these circumstances, it is difti- 
cult to see how the position obtaining now 
is akin to a review in the strict legal sense 
of the term. Even otherwise, I am satisfi- 
ed with the reasons given in this behalf by 


the lower court and, inceed, no argument 


was addressed on this particular aspect of _ 


the matter. 

12. The last contention urged on 
behalf of the petitioners was that the per- 
son sought to be impleadzd was not a neces- 
sary party to the suit. Jn my opinion, 
this contention does not also deserve to be 
accepted, From the facts appearing from 
the record, it is clear that Sakaram Hegde, 
the person to be impleaded, is a member of 
the very ‘Kavaru’, in respect of the pro- 


Iperties of which the present suit for parti- . 


tion has been laid. Therefore, but for the 
alleged “partition deed” of 28-6-1955, in 
favour of the said Sakaram, on which more 
than one construction is sought to be plac- 
ed by the parties to the proceeding, no doubt 
whatsoever could have been raised as to 
his being a necessary party to the suit. 
Without him on record, it may perhaps be 
not possible to completely adjudicate cn the 
controversies arising in the suit. The learn- 
ed Civil Judge has come to the conclu- 
sion that such would be the position if the 
impleading prayed for was not permitted. 
I see no reason to differ from it. 

18. Lastly, one other contention of 
Sri Hegde has to be noticed. The argu- 
ment is that if the supplemental defendant 
were allowed to come cn record, it would 
amount to allowing him to plead in regard 
to the aforementioned ‘partition deed’, in 
total contravention of the limitations im- 
osed under Sections 91 and 92 of the Evi- 
lence Act. This is a matter with which 
the trial Court should concern itself im the 
course of the trial of any issue that may be 
raised in regard to it, I therefore, reject 
this contention also. 

14, For the above reasons, the pe- 
tition fails and is dismissed with cos-s. 

Petition dismissed. 
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Kamalamma, Appellant v. Laxminara- 
yana Rao, Respondent. 

Misc. First Appeal No. 870 of 1970, 
D/- 10-2-1971' against order of Ci=il ff, 
Chickmagalur, D/- 27-7-1970. 
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(A) Interpretation of Statutes — Courts 
while construing a statute should as far as 
possible interpret the several provisions of 
the law. in a harmonious way. ‘Para 6) 

(B) Guardians and Wards Act (1890), 
Section 19 — Court has no jurisdiction to 
appoint a guardian of the person of a minor 
whose father is alive and is not unfit to be 
the guardian of the person of the minor. 
(X-Ref: Sections 7 and 17 — Hindu Minority 
and Guardianship Act (1955), Section. 13), 

(Paras 8, 11) 
In case of a Hindu minor boy father is 
the natural guardian of his person during 
his minority. However, if in the opinion 
of the Court the father is unfit to be the 
guardian of the person of the minor, it can 
remove‘him from that position and appoint 
either the mother or somekody else as the 
guardian. AIR 1914 PC 41 and ATR 1957 
Mad 568, Relied on; AIR 1961 Punj 51, 
Explained and distinguished. 
‘Para 6) 


The question whether a father is fit 
or unfit to be the guardian of the person of 
the minor is a question of fact. Jt must 
be pleaded and established like ary other 
fact. Mere saying that the mothar is a 
better person to look after the interests of 
the minor than the father is not sufficient. 


(Para 

Cases Referred: Chronological Paras 
(1961) ATR 1961 Punj 51 (V 48) = 

62 Pun LR 578, Captain Rattan 

Amol Singh v. Smt.: Kamaljit Kaur 4, 5, 9 
(1960) AIR 1960 Punj 326 (V 47) = 

62 Pun LR 354, Smt. Avinash Devi 

v. Dr. Khazan Singh Ane‘a 4,5 
(1957) AIR 1957 Mad 568 (V 44) = 

1957-2 Mad LJ 211, Kumaraswancd 

Mudaliar v. Rajammal 1l 
(1914) AIR 1914 PC 41 (V 1) = 

41 Ind App 814, Mrs. Amie Besant 

v. Narayanaiah > 

T. Rangaswamy Iyengar, for Appellant; 
A. C. Byrappa for G. R. Ethirajulu Naidu, 
for Respondent, 

VENKATARAMIAH, J.:— The appel- 
lant Kamalamma is the mother of a child by 
name Raja alias Nagaraja alias Nagendra. 
She filed a petition before the learned Dist- 
rict Judge, Shimoga, in Misc. No. 25 of 
1964 under Section 10 of ths Guardians and 
Wards Act for appointing her as the guar- 
dian of the person of the aforesaid child, 
That petition was presented to the Court on 
1-2-1964. The respondent Lakshminarayana- 
rao alias Shamanna is the husband. The 
marriage between the appellant and the res- 
pondent was consummated sometime during 
the year 1961. The said child was bor 
to them on 13-4-1962. 


2. The appellant in ths course of 
the petition alleged that during her stay with 
the respondent in her father-in-law’: house, 
she was being ill-treated by her husband 
and her father-in-law and that she was not 
being looked after properly. She further 
averred that she was taken to the Mental 
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Hospital at Bangalore under false pretext 
even though she was not mentally unsound 
for being treated there and that after she 
was found to be perfectly normal by the 
Doctor at the Mental Hospital at Bangalore, 
she came back to Sakrepatna where the res- 
pondent and her father-in-law lived. After 
sometime, it is stated that the appellant 
left the house of the respondent on 3-9- 
1963 leaving the child behind. She there- 
after presented the petition under Section 10 
of the Guardians and Wards Act before the 
District Judge, Shimoga, requesting that she 
might be appointed as the guardian of the 
person of the child and the custody of the 
child be handed over to her. 


3. © The respondent in his objection 
statement claimed that he was a fit and 
proper person to be the guardian of the per- 
son of the child. He has stated that he was 
not in any way incapacitated to continue as 
the guardian of the iid by virtue 
of his position as the natural guar- 
dian under law. He further wie 
that the appellant was not looking er 
the child wal even when the appellant was 
staying with him and during that period he 
had to take care of the child. He pleaded 
that the child had been brought up by him 
after the appellant left his house on 3-9- 
1963 with all love and care and that there 
was no reason to appoint the appellant as 
the guardian of the person of the child 
The said -petition which was pending 
before the learned District — Judge, 
Shimoga, was later on transferred to the 
Court of the Civil Judge, Chickmagalur, 
where it was numbered as Misc. 17 of 1964. 
Before that court the appellant made an 
application I..A. I, to hand over the cus- 
tedy o the child pending disposal of the 
case and by an order Nena on 16-4-1964, 
the custody of the child was handed over to 
the appellant. 


Thereafter, in that case, some evidence 
was also recorded, But on 12-11-1969 it 
was reported by the appellant that she had 
filed a fresh petition under Section 10 of the 
Guardians and Wards Act for identical re- 
liefs ia G. W. Misc, 3 of 1969 on the file 
of the same court, At that stage, it was 
agreed by both thé parties that the evi- 
dence already- recorded in Misc. 17 of 1964 
could be treated as closed. The Civil Judge 
accordingly closed the earlier case and pro- 
ceeded with the later case. It may be men- 
tioned here that the pleadings in both the 
cases are identical. After trial, the learned 
Civil Judge dismissed the petition on 27-7- 
70. Aggrieved by the said Order, the appel- 
Jant has filed this appeal. 


4-5. Sri Rangaswami Iyengar, the 
learned counsel for the appellant, contended 
that the question of paramount importance 
in the matter of appointment of a guardian 
of a minor is the welfare of the child. He 
relied upon two decisions of the Punjab 
High Court in Smt. Avinash Devi v. Dr. 
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Khazan Singh Aneja, AIR 1960 Punj $26 and 
Captain Rattan Amol Singh v. Smt. Kamaljit 
Kaur, AIR 1961 Punj 51. . 


There is no dispute about this propo- - 
sition. The Parliament by enacting Sec- 
tion 13 of the Hindu Minority and Guardiani- 
ship Act which should be read as supple- 
mental to the Guardians and Wards Act fie 
affirmed the view expressed by the several 
Courts before. Section 18 (i) requires that 
in the matter of appointment or declaration 
of any person as the guardian of a Hindu 
minor. by a Court, the welfare of the minor 
should be given the paramount considera- 
tion. We shall therefore examine this case 
in the light of the judicial decisions and 
Section 13 of the Hindu Minority and Guar- 
dianship Act on which Sri Rangaswami 
Iyengar relies. 


6. It may be mentioned at the out- 
set that in the petition presented by the ap- 
pellant before the Court below it is not 
pleaded that the respondent who is father 
of the child in question and thereby his natu- 
ral guardian is a person who is not fit to 
continue as the natural: guardian of the child, > 
Nor, in the course of the -evidence led on 
behalf of the appellant, it has been esta- 
blished that it is so, It is well settled that 
while construing a statute, courts should 
as far as possible interpet the several pro- 
visions of Jaw in a harmonious way. Sec- 
tion 2 of the Hindu Minority and Guardian- 
ship Act provides that the provisions of the 
Act shall be in addition to and not in de- 
rogation of the Guardians and Wards Act of 
1890. Section 6 declares that in the case 
of a. Hindu minor boy the father and after 
him the mother is the natural guardian of 
his person as well as in respect of his pro- 
perty excluding his interest in joint family 
property. It is further provided in the same 
fecun pat ee gue y of a minor who 

as not complete e age of five years 
shall ordinarily be with the mother. 


Section 18 of the Hindu Minority and `’ 


Guardianship Act as already stated requires 
the court to keep the welfare of the minor 
in view while passing an order relating to the 
guardianship of the person of the minor. 
The provisions of the Hindu Minority and 
Guardianship Act referred’ to above do not 
in any way lay down any new rule or prin- 
ciple materially different from the ‘personal 
law which was already in force before, 
They virtually reiterate what the position 
was before the enactment of the said legis- 
Jation. A perusal of the several decision 
rendered prior to the enactment of thi 
Act by the High Courts in India and the 
Privy Council would show that the position 
was the same even before the enactment 
of the said Act and it is also accepted on 
all hands that in the matter of- guardian- 
ship of minors, the law-has not been differ- 
the courts in India 
and. the Privy Council have freely relied 
upon several eye enunciated by the 
Courts in England from time to time to de- 
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termine question relating to the appointment 
of a guardian in any given case. 

7. Section 7 of the Guardians and 
Wards Act reads as follows: 

“7, Power of the Court to make order 
as to guardianship. (i) where the Court is 
satisfied that it is for the welfare of a minor 
that order should be made.... 

(a) appointing a guardian of his 
- son or property, or both, or 

) declaring a person 
guardian, the court may make 
accordingly. 


per- 


to be such a 
an order 


(2) An order under this section shall 


imply the removal of any guardian who has 
not been appointed by will or other instru- 
ment or appointed or declared by the court. 
It is not necessary to refer to sub-sec- 
tion (8) of Section 7. It is under this Sec- 
tion the court has been empowered to ap- 
point a guardian of a person or property 
of a minor. 

Section 17 of the Guardians and 
Wards Act sets out the matters to be con- 
sidered by Court in appointing guardian. 
It reads thus: 

“17 t). In appointing or declaring the 
guardian of a minor, the Court shall, subject 
to the provisions of this section, be guided 
by what, consistently with the law to which 
the minor is subject, appears in the circum- 
stances to be for the welfare of the minor. 


(2) In considering what will be for the 
welfare of the minor, tke court shall have 
regard to the age, sex and religion of the 
minor, the character and capacity of the 
proposed guardian and his nearness of kin 
to the minor, the wishes, if any, of a de- 
ceased parent, and any existing or previous 
relations of the proposed guardian with the 
minor or his property. 

(8) if, the minor is old enough to form 
an intelligent preference, the court may 
consider that preference, 

4) xx x ` xx 
The court shall not appoint or de- 
read any person to be a guardian against 


Both Sections 7 and 17 of the Guardians 
and Wards Act are controlled by the provi- 
sions of Section 19 whick according to us is 
a mandatory provision, Section 19 reads as 
follows: ` 


“Nothing in this chapter shall authorise 
the court to appoint (or ?1 to declare a guar- 
dian of the property of 2 minor whose pro- 
perty is under -the superintendence of a 
Court of Wards or to appoint and declare 
a guardian of the person; 


(a) xx _ XK xx 

(b) ° * * * of a minor whose father is 
living and is not, in the opinion of the 
court, unfit to be guardien of the person of 
the minor, or ° . 

(c) xx xx =x 

8. Reading the provisions of the 
€Hindu Minority and Guardianship Act and 
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also the Guardians and Wards Act referred 
to above together, it is to be seen that 
the father in the case of a Hindu minor boy 
is the natural guardian of the person during 
his minority and it is permissible for the 
court to remove him from that position and 
to appoint either the’ mother anc if the 
mother is also unfit somebody else as the 
guardian of the person of the minor boy 
only if in the opinion of the court the father 
js unfit to be the guardian of the 
person of the minor. The uestion 
whether a father is fit or unfit to be the 
guardian of the person of a miror is a 
question of fact. It has got to be pleaded 
and established as any other fact hes to be 
pleaded and established in court. By merel 
saying that mother is a better person. to Took 
after interests of the Hindu minor than the 
father, the restriction imposed on the power 
of the court to appoint a guardian of the 
person of minor whose father is living and 
is not, in the opinion of the court, unfit to 
be guardian of the person of the minor can- 
not be got over. To us it appears that the 
court has no jurisdiction to appoint a guar- 
dian of the person of a minor whose father 
is alive and is not unfit to be the guardian 
of the person of the minor. 


9. Sri Rangaswami’ Iyengar relied 
upon some observations made in the deci- 
sion of the High Court of Prnjab in 
AIR 1961 Punj 51 to show that 
Section 19 need not be considered as a 
serious obstacle to exercise of the power by 
the court under Section 7 cf the E ardani 
and Wards Act to remove the fatber from 


.the position of the natural guardian and to 


Sppeint somebody else as guardian in 
place. We do not feel that the High Court 
of Punjab went to the extent of saying that 
Section 19 has to be ignored. Nc doubt, 
in that decision it is stated that the Court 
should have in mind the welfare of the 
minors while passing an order. The deci- 
sion does not certainly say what Sri Ranga- 
swami Iyengar is contending for. 


10. But, on the other hand, there 
is a direct decision on this point >f the 
Judicial Committee of the Privy Council in 
Mrs. Annie Besant v. G. Narayanaiah, AIR 
1914 PC 41 in which while Sealing ye 

s Act, 
the Privy Council observed as follows:— 


“It is to be observed, howevər, that 
whatever may have been the jurisdistion of 
the High Court to declare the infan-s to be 
wards of court, an order declaring a guar- 
dian could only be made if their interests 
required it, and, as appears above, they were 
not before the court, nor were their interests 
adequately considered. And further, no 
order declaring a guardian could by reason 
of the 19th Section of the Guardians and 
Wards Act, 1890, be made during the res- 
pondent’s life unless in the opinion of the 
court he was unfit to be their guardian, 
which was merely not the case.” . 
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It may be mentioned here that the respon- 
dent before court was the natural guardian 
of the minor in question. It should be as- 
sumed that Section 19 does not enact any 
principle which is derogatory to what is 
contained in Section 18 of the Hindu Mino- 
rity and Guardianship Act or Section 17 of 
the Guardians and Wards Act. The legis- 


lature having taken into account the human. 


behaviour and the way in which the parents 
deal with their children deliberately enacted 
Section 19 incorporating what is ordinarily 
a rule of human conduct. It is assumed 
that a father is the best person to look after 
the interests of his son during his minority. 
The guardianship as always understood in 
Hindu Society is in the nature of a trust 


and it has always been assumed that ordi- - 


narily interests of minors would not suffer 


when they are under the care of their 
father, 
IL What we have stated above re- 


ceives support from the decision in M. D. 

. Kumaraswami Mudaliar v. M. D. Rajam- 
mal, AIR 1957 Mad 563 in which it is ob- 
served as follows: 


“The Hindu Law vests the guardianship 
of the minor in the sovereign as parens 
partriae. Manu Gautama, the others are 
specific about this. The father and next to 
him, the mother, are only delegated by the 
State with this duty, the supreme considera- 
tion being the welfare of the minor and 
nothing else. No doubt, the only person 
who can compete with the father as natural 
guardian on an almost equal place is the 
mother, though even she is only second to 


e guardianship of the father has- 


been considered to be a sacred trust and 
a right which should not be taken away 


from him unless he is proved to be utterly _ 


unfit, “A greater fitness” cannot be urged 
either by the mother or by any other person 
in order to supersede the father as guardian 
of the persons of his minor sons. To super- 
sede him, it must be proved that the father 
is permanently t to be the guardian.” 
It is this principle of Hindu Law referred to 
by the High Court of Madras that has been 
incorporated in a statutory form in Sec- 
tion 19 of the Guardians and Wards Act. 
We therefore feel that unless it is shown 
by a proper pleading and evidence in sup- 
port of it that the father who is the natu- 
tal guardian is unfit to be the guar- 
dian of the person of the minor, it 
would not be permissible for the court to 
appoint anybody else as a guardian of the 
erson of the minor during the lifetime of 
e father. As already stated, in this case, 
there is no plea of that type and no evi- 
dence has been adduced in support of it. 
We asked Sri Rangaswami Iyengar appear- 
ing for the appellant whether there is any- 
thing to show that the father is not a fit per- 
son to continue as guardian of the person 
of the minor, and he has not been able 
to show any such evidence in the case. On 
. the other hand, we find that the mother 
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abandoned the child in the year 1968 when 
the child was hardly one year old and went 
away to Mysore, a place which is more than 
about 150 miles from the place of her hus- 
band. under whose roof the child continued 
to live. 


The child was being looked after very 
well and this is very clear from what is 
stated by the learned Civil Judge in the 
course o: his order while handing over the 
custody of the child to the mother by the 
interim order on 16-4-1964 made on I. A. L 
in Misc. 17 of 1964. The relevant part of 
that order reads as follows:— 


“The child was produced before me. 
It was in the arms of its paternal aunt, i.e. 
his father’s sister said to be an wnmarrie 
woman. I did find that the child was quite 
healthy, active and Pav It appeared 
quite attached to its father and aunt. On 
the other hand, its reactions to the mother 
was as though she was a stranger. But it 
has to bə borne in mind that for 9 months 
the child has been staying with the father 
at Sakrepatna.” 


In the course of the evidence of the ap- 
pellant, she has admitted that when she took 
the child under the orders of the court, the 
child was in sound health and the child was 
not quite willing to go to her and he was 
weeping. It is also to be seen that the 
interests of the child have suffered after the 
appellant was entrusted with the custody of 
the child. The appellant admittedly is not 
living with her father. She is staying with 
one Narayanarao who has been exa- 
mined as P. W, 1 in the case who happens 
to be her uncle. It is said that the appel- 
lant lost her mother when she was quite 
young and that since the death of her 
mother, P. W. 1 Narayanarao has been look- 
ing after the appellant. P. W. 1 Narayana- 
rao is a person, according to his own evi- 
dence, of meagre means and having a num- 
ber of children and grandchildren. His 
annual income is said to be in the order of 
Rs. 8,000/- and he is working in a private 
Mandi as an accountant. 2 or 3 years after 
the child was handed over to the custody of 
the mother, it is to be gathered from the 
record that the child contracted tuberculosis 
and the child had to be treated by a Doctor 
at Mysore, 


The Doctor has been examined as P. 
W. 7 in this case. In the aforesaid circum- 
stances, however much the uncle of the ap- 
pellant may be attached to _the appellant 
and her child, it may not be possible to - 
expect him to meet the demands of the 
mother (i. e., the appellant) and her child and 
to maintain them as well as the father of 
the child could do. It is admitted that the 
respondent is a man of sufficient means; he 
is the owner of an arecanut garden at 
Sakrepatna; and, he is able to look after the 
child. The very fact that he was able to 
bring up the child from the time the appel- 
lant left the house of the respondent till the 
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custody of the child was handed over = the 
appellant by an order of the court, shows 
that the respondent can very well take care 
of the child 

12. One other aspect of the natter 
in the case which was urged by Sri Eanga- 
swami Iyengar may be stated at this stage. 
Mr. Rangaswami Iyengar urged that ic may 
not be proper to direct the appellant to sur- 
render the custody of the child at this stage 
for, according to him, the child is being 
looked after well by the appellant from the 
year 1964, It is no doubt true that >y an 
interim order the court below directed the 
respondent to hand over the custody cf the 
child to the mother, apparently because of 
the reason that the child was less tha: two 
years old at that time and even accord.ag to 
the provisions of Section 6 of the Hindu 
Minority and Guardianship Act, the mother 
would be the proper person to be im cus- 
tody. of the minor child until the chiid at- 
tains the age of five years, Now the child 
is aged about 9 years. The parties belong 
to a Brahmin Community. Accordimag to 
customs and practices to which the parties 
are wedded, this is the appropriate tire for 
the celebration of the Upanayanam Cere- 
mony of the child. In fact, it apen to 
be one of the reasons which weighed with 
the Court below while dismissing the peti- 
tion of the appellant. 

- The appellant in her evidence says that 
she does not know whether Upanayanam has 
to be performed at all. She says im the 
course of her evidence thus: 


“I do not know if Upayanayam Ceres 
mony of the child has to take place.” 
It is no doubt alleged in the course «f the 
objection statement of the respondent _ that 
the appellant is not menżally sound ar: she 
has to be treated by Doctors. Somz evi- 
dence has been let in, in support of it but it 
is not necessary for us to decide, in i 
case whether the appellant is really men- 
tally unsound or not. This question is fcreign 
to the scope of the present case. But, in 
the circumstances in which the appellant 
- has placed herself by staying with her uncle 
. whose means as already stated are not 
quite adequate to maintain her, it me7 not 
- be possible for her to claim that she would 
be able to look after the child przperly 
hereafter. There is alsc some eviderce in 
this case produced by the respondeat b 
means of Exhibit D-2 which is a certifie 
copy of an order of the former High Court 
of Mysore in which it is stated that P. W. 1 
Narayanarao, the uncle of the appollan-, was 
found guilty of offences punishable tnder 
Sections 420, and 471 read with Section 467 
of the Indian Penal Code and sentenced to 
undergo imprisonment. In the above cir- 


cumstances, we consider that the motker of . 


the child and the said Narayanarao are both 
not in a position to look after the in=rests 
of the child. 


13. We therefore hold that it is 
not shown that the respondent is not a fit 
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person to be the guardian cf the person of 
the minor child. As a necessary cons2quence 
thereof and in view- of Section 19 of the 
Guardians and Wards Act, we have to hold, 
of course, bearing in mind the interests of 
the minor child that the appellant cannot 
be appointed as guardian of the pe-sons of 
the minor. In the circumstances of the case, 
the petition filed by the mother in this case 
cannot succeed. 


14, We therefore dismiss this ap 
peal, but we make no order as to costs. 

15.. Since the child has been now 
in thé custody of the appellant under an 
interim order passed by the Court below 
we make the following order: 

(1) The appellant is directed to appear 
before the learned Civil Judge at Chickma- 
galur on the 25th of February, 1971 at 
Il a. m. and produce the child befbre him 
for being handed over to his father, the 
respondent. 

2) Sri A, C. Byrappa, the learned 
counsel for the respondent, has stated that 
the respondent would be present in the 
court of the Civil Judge at Chickmagalur on 
the 25th of February 1971 at 11 a m., to 
take the child into his custcdy. 

(3) The entire records in the case toge- 
ther with a copy of this judgment shall be 
sent to the court of the Civil Judge. Chick- 
magalur, within a week frcm this day for 
needful action in the matter. 

Appeal dismissed. 
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M. L, Sreenivasa Rao, Petitoner v. 
Harinath Upadyaya and others, Respondents. 

Civil Revn. Petn. No. 246 cf 1968, 
D/- 22-1-1971, against order of Principal 
Civil J., Mysore, D/- 17-12-1967. 

Court-fees and Suits Valuations — 
Mysore Court-fees and Suits Valuation Act 
(16 of 1958), Section 35 (1) and (2) — Ia 
a suit for partition brought by an auction 
purchaser of the undivided interest af a co- 
pareener in joint family property, the Court- 
fee payable is, ad valorem court-fe2 under 
sub-section (1) on the market value of the 
plaintiff's share in the suit properties and not- 
a fixed court-fee under sub-section (£). ATR 
1953 SC 487, Rel. on and ATR 1957 Andh 
Pra 724, Distinguished. (Paras 8. 9, 13) 
_. The plaintiff being merely the pirchaser 
of the undivided interest of a coparcener in 
the suit properties which are joint family 
properties, cannot be regarded as being in 
constructive possession of the suit properties 
on the date of the suit, (Paras 8, 9) 
Cases Referred: Chronological Paras 
(1957) AIR 1957 Andh Pra 724 ‘V 44) 

= 1957 Andh LT 487 In re, R. K. 
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(1953) ATR 1958 SC 487 (V 40) = 
1954 SCR 177, Siddeswara v. 
Bhubneshwar Prasad - 7 


G. R. Doreswamy, K. Rangaswamy, M. 
R. Narayanaswamy and G. S. Venkatacha- 
Japathy, for Petitioner; N. S.- Chandrase- 
khara H. C. Govt. Pleader, for Respondents. 

ORDER :— The question that arises 
for determination in this petition is whether 
in a suit for partition brought by a pur- 
chaser of the undivided interest.of a copar- 
cener in joint family property, a fixed court- 
fee is payable under sub-section (2) of Sec- 
tion 35 of the Mysore Court-fees and Suits 
Valuation Act, 1958 (hereinafter referred to 
as the Act), or whether ad valorem Court- 
fee is payable under sub-section (1) of that 
Section, on the market value of the plain- 
. tiffs share. : 
2. The petitioner-plaintif purchas- 


ed in a Court auction the undivided interest, 
of a coparcener in suit properties which are 


joint family properties. In the plaint his 
main prayer is for a decree for partition of 
the suit properties by metes and bounds 
and for possession of his share therein. He 
has alleged in the plaint that he obtained 
possession of such undivided share under 
Order 21, Rule 96, Civil Procedure Code. 
He paid a fixed court-fee of Rs, 200/- under 
sub-section @) of Section 85, On an objec- 
tion raised by the office of the Court, that 
the Court-fee paid was insufficient, the learn- 
ed Civil Judge held that ad valorem Court- 
fee was Peau under sub-section (1) of 
Section 35 on the market value of the share 
-claimed by the plaintiffs'in the suit proper- 


ties. ; 

3. Feeling aggrieved by the Order 
of the learned Civil Judge, the plaintif has 
presented this revision petition. i 

4. Mr. G. R. Doreswamy, learned 
counsel for the petitioner contended that 
after the petitioner purchased in the Court 
auction the undivided share of a coparcener 
in the suit properties, he had been put in 
symbolic possession of such undivided share 
in the execution pzoocodings, that conse 
quently he must be regarded as being in 
constructive possession of the suit properties 
and that only a fixed court-fee is payable 
under sub-section (2) of Section 85. 

5. On the other hand, the learned 
Government Pleader (to whom notice had 
been issued) contended that the plaintiff 
being merely the purchaser of the undivided 


interest of a coparcener in the suit proper- 
ties, could not. be in possession of the suit 


properties and that hence in a suit for parti- 
tion, he has to pay ad valorem court-fee 
under sub-section (1) of Section 85. 

6. The legal pontio of the pur- 
chaser of the undivided interest of a copar- 
cener in.a joint family property, in regard 
to possession of such property, has been 
stated thus in Mulla’s Hindu Law, (18th Edi- 
tion, 1970 Re-print, at page 292): 

“The purchaser of the undivided inte- 
rest of a coparcener in a specific property.— 
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(i) at a sale in execution ia West Ben- 

and Uttar Pradesh, or 

i ar private sale or a sale in execution 
in Madras, does not acquire the right to 
joint. possession with the other coparceners. 


Such a purchaser acquires merely the right 


to compel a partition which the coparcener 
whose interest he has purchased might have 
compelled, had he been so minded. before 
the sale of his interest took place. That 
right can only be enforced by ‘suit for a 
general partition to which all the coparce- 
ners must be joined as parties. .......... 
the purchaser has obtained posses- 
sion, the non-alienating coparceners -are 
entitled to sue for and recover possession 
of the whole of the property for the benefit 
of the joint family including the vendor. .” 
7. In Siddeswara v., Bhubneswar 
AIR 1958 SC 487, dealing with the right of 
such poo to the joint family proper- 
ties, this is what B. K. Mukherjea, J., (as he 
then was), said at page 491: 
© “All that he (the plaintiff) purchased 
at the execution sale was the undivided in- 
terest of the coparceners in the joint pro- 
perty. . He did not acquire title to any de- 
ined share in-the prop and was not en- 
titled to joint possession from the date of 
his purchase. He could work out his rights 
only by a suit for partition and his right to 
possession would date from the period: when 
allotment was i 


» 


favour... . 


8. In view of the above statement 
of law, it is clear that the plaintiff could 
not be in possession of the suit properties 
which are joint family properties. However, 
Mr. Doreswamy submitted that the plaintiff 
had, as a matter of fact, been put in sym- 
bolic possession of the suit properties in the 
execution proceedings _ aa that hence he 
must be held to be in constructive posses- 
sion thereof. Even if the executing Court 
purported to put him in such symbolic pos- 
session, such symbolic possession has no 
legal effect in the eye of law because, he 
was not entitled to be in joint possession of 
the suit properties along with the non-alie- 
nating coparceners. s 

9. Hence, I am unable to accept 
the contention of Mr. Doreswamy that the 
plaintiff must- be regarded as being in con- 
structive possession of the suit property on 


the date of the suit. 


10. However, Mr. Doreswamy sought 
to derive support from the decision in Ty 
re, R. K. Ranga Reddy, AIR 1957 Andh Pra 
724, There, the plaintiff who was an alie- 
nee of a joint family property from a copar- 
cener, was put in ac possession thereof, 
He brought the suit for a partition and for 
working out the equity ee allotment of 
the particular property to his share. ‘The 


‘question for decision before the Andhra 
Pradesh High Court was whether Court-fes - 


was payable under Section 7 (v) or under 
Article 17 (B) of Schedule I to the Court- 
fees Act, 1870, as amended in Madras. Uma- 


made in hiş 
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maheswaran, J., held that only a fixed 
court-fee was payable under Article 17 (B 
of Schedule II and not under Section 7 (v 
of that Act. 

11. The above decision is Cistin- 


ishable on facts, because, the plaintiff 
ere was in actual possession of the pro- 
perty purchased from a coparcener. In the 


resent case, the plaintiff did not claim to 
Be in actual possession. Hence, the above 
decision cannot be of any assistance tc Mr. 
Doreswamy. 

12. It was next contended by Mr. 
Doreswamy that though the plaintiff has ask- 
ed for the relief of possession, that relief is 
redundant and that the suit must b2 re- 
garded as one merely for working out the 
_ equity in his favour in a partition between 

the coparceners including the coparcener 
whose undivided interest he-has purchased. 
As the plaintiff is not in possession of the 
suit properties, he cannot merely ask for 
a partition without also asking for posses- 
sion of the share that may be notional_y al- 
lotted to the coparcener whose interest he 
has purchased. A suit for partition brought 
by an alienee of an undivided interest in a 
joint family property, is in no way different 
from a suit for partition brought by a co- 
parcener who is not in possession of the 
joint family properties. ‘Where the plaintiff 
is not in possession, actcal or constructive, 
of a joint family property, he cannot merely 
ask for a partition withcut also askinz for 
possession of the share that may be aLotted 
to him in such partition. 

13. The view taken iy the learned 
Civil goe that the plaintiff has tc pay 
court-fee under sub-section (1) of Section 85 
of the Act, is correct and does not call for 
any interference in revision. 

14. In the result, this petition fails 
and is dismissed. The petitioner is given 
three months’ time from this day to pay the 
deficit court-fee, In this petition, there will 


be no order as to costs, 
Petition dismissed. 
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K. R. GOPIVALLABHA IYENGAR, J. 
Devendra Basappa Doddannavar, Ap-. 
pellant v. Smt. Sonubai Tuljansa Kosan 
and others, Respondents. . 
Second Appeal No. 336 of 1969, D7- 
27-11-1970, against order of Civil J., Bel- 
gaum, D/- 21-11-1968. 


(A) Contract Act (1872), Section 53 — 
Where time fixed for the performance of 
the contract was extended twice and the 
object of the purchaser was also not a com- 
mercial undertaking time is not of the es- 
` sence of the contract. AIR 1915 PC 33 & 
AIR 1967 Mad 220 & AIR 1965 Mad 352 
Rel. on. (Paras 6, 7 


CO/CO/B181/71/DHZ/P _ 


Devendra v. Sonubai 


. Mad 612, Relied on, 
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(B) Civil P. C, (1908), Section 100 — 
Finding that there is a breach of contract 
on the part of the poon is a finding of 
fact which cannot be interfered with in 
second appeal, “ae 4 (Para 5) 

(C) Civil P. C. (1908), Section 100 — 


.Where the lower appellate court by an er- 


roneous understanding of the case put for- 
ward by the parties, has come to tie con- 
clusion that the -plaintif was responsible for 


the breach of contract the finding can be 
attacked in second appeal. (Para 9) 
(D) Contract Act (1872), Section 73 — 


Where the plaintiff and the defendant 
agreed to meet at the place of writer on a 
certain date and get the sale deed written 
y him the mere fact that the plaintiff or 
the defendant failed to turn up at the fixed 
place and time would not automatically 
bring the contract to an end. , 

: 6 


(Para 

(E) Contract Act (1872), Section 73 — 
When ‘the contract is for the sale of im- 
moveable property the vendor must give 
reasonable notice requiring the perfcrmance 
within a definite time. AIR 1967 Mad 220, 
Relied on. (Para 10) 

(F) Specific Relief Act (1877), S. 22 — 
Delay in filing suit for specific performance 
of the contract and the fact that grant of 
decree for specific performance would pre- 
judice the defendant ‘are not sufficient in 
law to deny relief’ to the plaintiff AIR 
1914 Mad 462, Relied on. (Para 12) 

(G) Contract Act (1872), Section 88 — 
It would be purposeless -to deposit the 
amount in court, when the defendart flatly 
refuses to have anything to do with the 
agreement for sale. (Fara 14) 

(H) Specific Relief Act (1877), Sec. 22 
= The discretion exercised by the trial court 
under Section 22, should not be in-erfered 
with by the appellate court unless the dis- 
cretion is exercised capriciously or it is un- 
reasonable. (Para 18) 


M Civil P. C. (1908), Section 100 — 
Where the lower appellate court interferes 
with the discretion exercised by the tric] Court 
under Section 22 of the Specific Relief Act 
which is unwarranted by law it is lible to 
be reviewed in second appeal. AIR 1951 
(Para 18) 
(J) Specific Relief Act (1877), Sec. 19 
=~ Sections 19 and 22 are independent of 
each other — The fact that the plairtiff has 
asked for the alternative relief which is per- 
missible under Section 19 does not prejudice 
his right to get a decree for specific per- 
formance, (Para 19) 
Cases Referred: `- Chronological Paras 
(1967) AIR 1967 SC 249 (V 54) = 
(1966) Supp SCR 215, U. P. Co-op. 
Federation v. Sunder Bros. Delhi 

(1967) ATR 1967 SC 868 (F 54) = 
1967-1 SCR 227, Gomathinayagam 
Pillai v. Palaniswami Nadar 

(1967) ATR 1967 Mad 220 (Y 54) = 
79 Mad LW 486, Narayana Swami 
Pillai v. Dhanakoti Ammal 7, 10, 15 


o 


16 
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(1965) AIR 1965 SC 1405 (V 52) = 
1965 SCD 1146, Sathyanarayana 
v. Yelloji Rao > 
(1965) AIR 1985 Mad 852 (V 52) = 
78 Mad LW 9, Sriram Cotton 
Pressing Factory v. Narayanaswami 7 
(1960) AIR 1960 Cal 861 (V 47) = 
-  Gostho Behari v. Omiyo Prosad 11 
(1957) AIR 1957 Trav-Co 216 (V 44), 
Vaidyanatha Iyer v. Meenakshi Amma 15 
(1951) AIR 1951 Mad 612 (V 38) = 
1951-1 Mad LJ 64, Ramalinga Pillai 
v, Jagadammal 18 
(1941) AIR 1941 Mad 484 (V 28) = 
58 Mad LW 647 (FB), Bhagavanta 
__ Layya v. Venkandhora 14 
(1989) AIR 1939 Cal 181 26) = - 
42 Cal WN 1028, Ismail Bhai v. 


Adam Osman 14 
(1937) AIR 1937 AN 161 (V 24) = 
1986 All WR 1290, Gain Do Devi - 


v. Shanti Swarup 
(1980) AIR 1930 Lah 1004 (V 17) = 

12 Lah LJ 172, Skinner v. Skinner 17 
(1915) AIR 1915 PC 88 (V 2) = 

43 Ind App 26, Jamshed Khodaram 

Irani v. Burjorji Dhunjibhai 
(1914) AIR 1914 Mad 462 (V 1) = 

26 Mad LJ 518, Suryaprakasara- 

yudu v. Lakshmi Narasimhacharlu 12 
(1853) 3 De G M & G 284 = 22 

LJ Ch 398, Roberts v. Berry 


6 
S. C. Javali and K. J. Bhatta, for Ap- 
ellant; S. K. Venkataranga Iyengar, for 
espondents. 


JUDGMENT :— The plaintif in Origi- 
nal Suit No. 403 of 1962 on the file of the 
It Additional Munsiff, Belgaum, is the ap- 
pellant. He filed his suit for specific per- 
formance of an agreement for sale. This 
agreement is dated 20-8-1959 and marked 
Exhibit 49. His case is that according to 
the agreement, the sale transaction had to 
be completed within two months from the 
date of the agreement. The time was ex- 
tended by 15 days more i.e., upto 26th 
October, 1959. On 26th October, 1959, the 

laintiff alleges that he waited for the de- 
fondants to complete the transaction. But, 
they did not do so. Therefore, he sent a 
telegram on 26-10-1959 and followed it up 
with a letter informing the defendants on 
the plaintifs willingness to take the sale- 
deed and calling upon them to execute the 
deed. The telegram and the letter did not 
fetch any reply. But, on 9-11-1959, a tele- 
gram marked Exhibit 55 was sent by the 
defendants stating that the plaintif did not 
complete the sale deed and they are not 
responsible. ereafter, the plaintiff sent 
the letter dated 11-11-1959 marked Exhibit 
57 requiring the defendants to intimate to 
him the time and date when the defendants 
would execute the sale deed. They also 
complained that the defendants have failed 
to execute the sale deed though the plain- 
tif is always willing to take it. The plain- 
tif called upon the defendants to pass the 
sale deed and to fix the date and time when 
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and where he should see the defendants to 
take the sale deed. He also indicated that 
in the event of failure to comply with the 
demand, he would file a suit. 


The plaintiff got a reply Exhibit 58 
stating that he should sto er unneces- 
sary correspondence with the defendant. In 
spite of waiting for a long time, the defend- 
ant has failed to keep up the terms of the 
contract and execute the sale deed. The 
plaintiff also says that he has kept the re- 


maining sale Po my and that he is will- 
ing and ready to pertorm his part of the 
agreement. He mentions that the cause of 


action for the suit arose on 14-11-1959 
when the defendants’ letter Exhibit 58 was 


received asking the plaintiff not to corres- - 


ond with him any further. The plaintiff, 


erefore; sought the relief for specific per- 


formance. Jn the alternative, he made a 
poe that in the event of this Court not 
cing inclined to grant a decree for speci- 
fic performance, he may be granted a de- 
cree for damages amounting to Rs. 4,700/-. 


2. The second defendant who has 
been faking an active part in this 
agreement has filed a written statement and 
the 8rd defendant has adopted the same. 
The other defendants are ex parte. It may 
be mentioned that the Ist defendant is the 
widow of one Tuljansa and the defendants 
2 to 5 are his sons. Consequent on the death 
of Tuljansa, the defendants 6, 7 and 8 have 
also been impleaded to this suit. 


83. The defendants do not dispute 


the execution of the agreement dated 20-8- 


1959 and also the extension of time as evi- 
denced by the endorsement dated 19-10- 
1959 of Exhibit 49. The defendants plead 
that the time was the essence of the con- 
tract under the agreement for sale by mutual 
consent, the time for completion of the con- 
tract was extended upto 26-10-1959, all 
other terms of the agreement continuing as 
before. It is pleaded that it was agreed 
amongst the parties that they have to meet 
at the office of the writer on 27-10-1959 and 


get the sale deed written by him and that ` 


e plaintiff was to Py and purchase gene- 
ral stamp paper and also meet the registra- 
tion expenses in accordance with the agree- 
ment, He was also to pay the balance of 
the agreed price before the Sub-Registrar 
and get the document registered. It is fur- 


ther alleged that the defendants waited in - 


the office of the writer and the plaintiff turn- 
ed up and wanted the document to be exe- 
cuted in favour of the plaintiffs wife and 
the defendants readily agreed to do the 
same, After this, the-plaintiff left the place 
and did not turn up on that day. en 
the defendants returned home, they found 
a telegram issued by the plaintif which is 
marked Exhibit 53. The defendants also 
state that they have made an application to 
the Chairman Gram Panchayat Committee as 
desired by the plaintiff relating to an open 
space for the purpose of road. 
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The defendants allege that they were 
ever ready and willing ard earnest to com- 
plete the agreed sale transaction before and 
on 28-10-1959. They stated that as a mat- 


ter of grace, they extenced time for com-. 


leting the transaction upto 9-11-1959. The 
Pe also admit having received the 
letter Exhibit 57 and having replied to the 
same as per Exhibit 59 on 13-11-1959. The 
defendants state that the plaintif never se- 
riously intended to complete the transaction, 
but merely went on carrying 
ence without any intention to carry out the 
agreement. They say that the correspond- 
ence emanating from the plaintif was mere- 
ly a pretence to keep alive the plaintifs 

aim and hide his unwillingness to fulfil his 
art of contract. The defendants plead 

at the plaintif is now induced to file the 


suit as the prices of building sites in the- 


Jocality have been rising to a considerable 
extent. He is trying to get a wrongful gain 
and dishonest advantage by the present false 
claim, They deny the right of the plaintiff 
to get specific performarce or to damages 
or to any other relief in this suit. 

On the basis of these pleadings, the 
trial court framed several issues, It is stat- 
ed by both the parties that the first issue 
framed by the trial Court is unnecessary. 
The second issue relates to whether the de- 
ceased Tuljansa and defendants 2 to 4 com- 
mitted breach of contract to execute the sale 
deed and the fourth issue is whether the 
plaintiff committed breach of contract as 
averred by defendants 2 and 8. The third 
issue is whether the pla‘ntiff is entitled to 
specific performance of the sale agreement 

ted 20-8-1959. The trial Court found in 
favour of the plaintiff on these issues refer- 
red to above. No question of considerin 
the alternative relief arose. As a result o 
the findings, the trial court decreed the suit. 
Against this, the contesting defendants 2 to 
4 preferred Regular Appeal No. 47 of 1968 
on the file of the Civil Judge, Belgaum. 


The learned Civil Judge set aside the de- - 


cree of the trial court and allowed the ap- 
peal with costs thus dismissing the plain- 
tfs suit. Against this judgment and decree 
of the lower appellate court, the plaintif 
preferred this second appeal. 


4, Shri S. C. Javali, learned counsel 
nppearing for the appellant, contends that 
e lower appellate Court has misunderstood 
the scope of the pleadings and has made out 
a new case for the defendants. He submits 
that the lower appellate court has drawn 
inferences which are not warranted by the 
proved facts of the case. The learned Judge, 
it is. submitted, has not merely made out a 
new case in regard to breach of contract but 
also in respect of waiver and abandonment 
which has not been pleaded. It is further 
contended that the view-taken by the lower 
appellate court with regard to Section 22 of 
e Specific Relief Act or the equities in- 
volved in the case is erroneous in any event. 
t was not open to the lower appellate court 
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to take a view different from that taken by 
the trial court on the discretion exercised by 
the trial court under Section 22 of the Spe- 
cific Rélief Act. He also complains that the 
inferences drawn by the lower Appellate 
Court for the delay in filing the suit as 
leading to an abandonment is wnwerranted 
in law. 


In support of his contentions, he in- 
vites my attention to what the lower appel- 
late court has stated in the earlier part of 
the judgment setting out the facts of the 
ease and also the points arising for cecision. 
The learned Judge states that: 

- “St has come in evidence of the parties 
that in the morning of 26-19-1959 the par- 
ties to the agreement met and agreed that 
on the same day, the plaintiff would get the 
sale deed executed and Tuljansa and defend- 
ants Nos. 2 to 5 would execute the sale 
deed, So, if it is proved that the plaintiff 
had been to any fixed place with the re- 
uired amount and with readiness to get 
e sale deed executed and Tuljansa and 
defendants Nos. 2 and 5 did not turn u 
at that place to execute the sale deed an 
subsequently also the plaintiff was ever will- 
ing to get the sale deed executed, but the 
said Tuljansa and defendants Nos. 2 to 5 
avoided to execute the same, the plaintiff 
is entitled to a specific performance of the 
contract. 


But if it is established that the plaintiff 
did not turn up on 26-10-1959 at the ap- 
pointed place and did not get the sale deed 
executed paying the remaining sale price 
and purchasing the stamp etc., anc there- 
after Tuljansa and defendants Nos. 2 to 5 
due to the breach committed by the plain- 
tiff, put the contract to an end end the 
plaintiff by his conduct accepted it, or as 
alleged by the defendants, made only corres- 
pondence to hide fault on his part and 
throw the blame on the defendants, without 
any intention to get the sale deed executed, 
even if it is proved that this is nct a fit 
case, in view of the conduct of the plaintiff, 
erformance of 
the contract should be awarded, the plain- 
tiff cannot succeed.” 


In view of this understanding of the 
pleading, the learned Judge sets cut & points 
or decision. It is necessary to quote this 
in full as elaborate argumen*s are advanced 
to indicate that by framing the po:nts for 
decision in the way in which the learned ap- 
pellate Court has done, it has actually se 
out a case which is not set up by the parties 
nor dealt with by the trial court. The points 
for decision as set out are:— 


(i) Whether Tuljansa and defendants 2 
to 6 committed breach of the agreement by 
avoiding to execute the sale deed on 26-10- 


> 


(ii) Whether the plaintf committed 
breach of the agreement by not turring up 
on 26-10-1959 to get the sale deed execut- 
ed as alleged by the defendants; 
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(iii) Whether on 18-11-1959 the defen- 
dants put the contract to an end due to 
the alleged breach of aaen by the 
plaintif and the plaintif by his conduct 
accepted or abandoned the contract and has 
come out with the suit only after knowing 
that the price of the plots had gone high; 

(iv) Whether the plaintiff is entitled- for 
a decree of specific performance of the 
agreement. > 
The contention of the appellant’s counsel, 
as already mentioned, is that by. framing 
these points for decision, the learned Judge 
has gone beyond the scope of the issues 
which- merely concerned itself with the 
breach of contract either on the part of the 
plaintiff or on the part of the defendants 
without reference to particular date con- 
nected with the incident. It was submitt- 
ed for the respondents that there is no diff- 
erence between the issues framed in the 
case and the points for decision as men- 
tioned by the appellate Court. But, it is 
submitted that the issues framed by the 
trial court are more comprehensive .and in- 
clude the point for decision as set out by 
the lower appellate court. i 

; It was submitted by the res- 
pondent’s counsel that it would be immate- 
tial whether the breach was on 26-10-59 or 
on 18-11-59. The question of breach on a 
particular date would be irrelevant so long 
as there is a finding that there is a breach. 
This finding that there is a breach of con- 
‘Itract on the part of the plaintiff is a finding 
of fact which cannot be interfered with in 
Second appeal. Therefore, it remains to be 
seen whether the approach made by the lower 
appellate court in this case is in conformity 
with Jaw keeping in mind 
of the parties and the issues framed in the 
case. It appears to me that the learned 
Judge has proceeded to deal with the whole 
matter as È the breach of contract occurred 
on 26-10-59. It is, therefore, that he ċon- 
siders in detail the incidents that took 
place on 26-10-59 and comes to the conclusion 
that the plaintiff having failed 
on 26-10-1959 has committed a breach of 
contract, and, therefore, the plaintiff is not 
entitled to any reélief of specific perform- 
ance. In view of the fact that the plaintiff 
has committed a breach, the defendant put 
an end to this transaction vide his letter 
dated 18-11-1959. 


6. The learned Judge observed that 
alter, this, the plaintiff neither wrote to him 
nor made any attempt to get the sale deed 
executed by offering the remaining parti- 
culars, but filed a suit on 20-10-1962, 6 
days prior to the expiry of the date after 
which, the suit will be barred. It appears 


to me that the pleadings do not support the’ 


oints for determination as set out by _ the 
ber appellate Court. The lower appellate 
court shrinks the issue framed by the trial 
Court and confines it to a particular date. 
This is on the basis of the written state- 
ment that 
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the pleadings - 


to tum up, 


` dentally, raises 


ALR. 
“Tt had been agreed that the plaintiff 


and the defendants were to be met at the 


office of the writer on 26-10-1959 and get 
the sale deed written by him and that the 
plaintiff was to pay etc. ...... ar 

This by itself does not mean that if the 
plaintif or the defendants failed to turn up 
at the fixed place and time, the contract 
would automatically come to’ an end, 
submitted by the appellant’s counsel that 
meeting on the 26th October, 1959 was only 
a step -in the implementation of the agree- 
ment for sale. It was not a term of the 
contract. 
the complexion and the inference to be 
drawn from the conduct of the parties on 
26th October, 1959, would be quite dif- 
ferent. That the parties did not think of a 
meeting fixed for 26-10-1959 as a term of 
the contract is clear from the fact that. sub- 


“sequent to that date, the defendants kept . 


uiet till 9-11-1959, It is said that the 
efendants extended the time for fulfilment 
of the contract till 9-11-1959. - 
i Further in the evidence of the second 
defendant; he states that “It is true that 
Exhibit 57 is by way of reply to the plain- 
tiffs telegram”. Exhibit 57 is dated 9-11- 
1959 and is said to be a reply to Exhibit 58 
dated 26-10-1959 issued by the plaintif on 
the evening of 26-10-1959. The plaintiff 
sent reply as per Exhibit 57 on 11-11-1959, 
With reference to this, he says ; 


“I did not inform the plaintiff the date 


or place on which the sale deed was to be 
executed. ereafter, the plaintiff was in- 
formed by letter dated 18-11-1959, My 
father did not know English. There was no 
objection for me to inform the date and 
place where the sale deed was to be writ- 
ten”, : 

Obviously. the defendants were prepared to 
fix the time and date as required by the 
plaintiff in their communication dated 11-11- 
1959. They did not choose to do so. They 
sent a reply on 18-11-1959 as per Exhibit 58, 
He suddenly closed the transaction without 
any reason. It appears to me that the 
learned Judge should have considered the 
case from the point of view whether there 
was a breach of contract on the part of 
either the plaintiff or the defendants with- 
out confining attention to only what happen- 
ed on the 26th October, 1959. This inci- 
the question whether the 
time fixed in Exhibit 49 was the essence 
of the contract. Both on facts and in law 
in this case, timé cannot be considered to 
be the essence of the contract. It is undis- 
puted that the time fixed was 2 months from 
20-8-1959 and later extended on the 19th 
October 1959 upto 26-10-1959. Subse- 
quently, it was extended upto Sth Novem- 
ber, 1959, though the defendant says that 
it is a matter of grace. At any rate, the 
plaintiff was entitled to get the sale deed 
executed in his favour within 9-11-1959, In 
this connection, the learned counsel for the 
appellant invites my attention to the deci- 


If it were a term of the contract,|. 
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sion reported in Jamshed Khodaram Irani 
v. Burjorji Dhonjibhai, 48 Ind App 25 = 
(ATR 1915 PC 88). This decision lays down 
that an intention to make time of the es- 
sence of the contract must be expressed in 
unmistakable language. It may be inf2rred 
from what passed between the parties before 
and also after the contract is made. The 
language of Exhibit 49 does not incicate 
that time is essence of the contract. The 


subsequent conduct of the parties which 
though not conclusive throws light on how 
the parties understood the agreement. On 

age €5 of 


page 82 (of Ind App) = (on 
AIR 


) of the above decision it is observed:— - 


“A court of Equity will indeed relieve 
against and enforce specific performance, 
notwithstanding a failure to keep the dates 
assigned by the contract; either for comple- 
tion or for the steps towards completicn, if 
it can do justice between the parties, and if 
(as Lord Justice Turner said in Roberts v. 
Berry, (1858-8 De G. M. & G. 284) there is 
nothing in the ‘express stipulations between 
the parties, the nature of the property. or 
the surrounding circumstances, which would 
make it inequitable to interfere with and 
modify the legal right.” 

7 There is the view expressed in 
Narayana Swami Pillai v. Dhanakoti Ammal, 
ee 1967 Mad 220, In that it is observed, 

at 

“no special circumstance, subsisting at 

the time of the contract has been made out 
to warrant an inference against the ssual 
presumption that time was not the essence 
of the. contract in an agreement for sale of 
immovable property.” 
No circumstances are made out in this case 
to indicate that time was the essence of 
the contract. Though no issue was framed 
on this question the trial court has- discuss- 
ed this matter and has come to the con- 
clusion that time was not the essence of the 
contract to perform the suit agreement. Re- 
liance was placed on the observations in 
Shriram Cotton Pressing Factory v. Wara- 
yanaswami, AIR 1965 Mad 852 in which it 
is stated: - 


“The question whether time was the 
essence of the contract is surely a question 
of law and not of fact, teing a legal infer- 
ence to be derived from the facts. Ir the 
instant case having regard to the conduct of 
the parties in extending the original time 
fixed for performance, m time to lme, 
time was an essential element, whether time 
is essential will have to be decided from the 
nature of the subject-matter of the cortract 
and the object of the contract. Here havin 
regard to the locality the property agree 
to be sold is such that its value woulc ne- 
cessarily change from time to time whem the 
Object of the contract is commercial enter- 
prise, the court is strongly inclined to hold 
time to be essential.” 

In this case there is nothing to indicate that 
the object of the purchaser was a commer- 
cial enterprise. On the other hand it is 
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mentioned that the hangs has_ stipulated 
from the purchase of the open-site or the 
perverse of constructing a building The 
earned Appellate Judge does no: consider 
this question specifically. But, it is sub- 
mitted by the respondent’s counsel that from, 
the fact that the appelat. Judge eccepts his 
contention as to what transpired on 26-10- 
1959 the learned Judge must be understood 
to have taken the view that the time was 
the essence of the contract, Taking the 
facts of the case into consideration, it ap- 
pears to me that if the learned Judge has 
taken the view that the time is the 2ssence 
of the contract he has acted con to the 
evidence on record. Therefore, ths case 
must proceed on the footing that tine was 
not the essence of the contract. 


8. The next question that arises for 
consideration is, whether in this case it could 
be held that the plaintiff was responsible 
for the breach of the contract or the defen- 

ts were responsible for the same. 


9. Thigh the appellate Court has 
held that the plaintiff was respcnsidle for 
the breach of the contract, it cannot be 
gainsaid that he has come to that zonclu- 
sion by an erroneous understanding of the 
case put forward by the parties. Looking 
at the sequence of events it is clear, that 
the defendant has abruptly closed the trans- 
action by his letter dated 18-11-1959. Exhi- 
bit 58. As I have stated already the agree- 
ment fixed 20th of October, 1959 as the 
date within which the transaction must be 
completed. On 19th October, 1959, the date 
was extended by mutual agreement. What 
happened on 26th of October, 1959, is very 
important, ; 

10. There are varying vers:ons as 
to where the parties had to meet to 2omply 
with the transaction, D. W. 1 in his evi- 


: ‘dence states: — 


“that it was settled there that the sale 
deed had to be written on the same day in 
the office of Manjrekar at Shanivarkeot and 
all of us agreed to meet them. Accordingly — 
myself, my father and four of my brothers 
went to Manjrekar’s office by akout 12 or 
12-30 p. m. The plaintiff came there by 
about 2-00 p. m. and enquired a; to whe- 
ther we are willing to pass a sala deed in 


his wife’s name. We consented. Plaintiff 
went away saying that he would retum 
soon. But the plaintif did not tum up 
there nor his wife. We waited in Manjre- 


kars office till about 6-30 p. m.; thereafter 
we returned home.” 


Jt is in consonance with what was stated in 
the written statement. But, as I stated 
above, this by itself will not amornt to any 
breach of contract. The next docunent is 
Exhibit 50. It is dated 1-9-1959. Tt is a 
pubic notice under which the plaintiff in- 
orms the public that he has entered -nto an 
i aaa with the defendart for the pur- 

ase of the suit properties. He calls upon 
those that have interest in the property to 
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see him with evidence of their interest in 
the same. The next document is Exhibit 51. 
It is dated 17-10-1959. In this Notice the 
plaintiff calls upon the defendants to com- 
plete the said transaction within 15 days 
and he also mentions that if the sale deed 
is not duly executed, he will be compelled 
to have recourse to the legal action. 


On 19-10-1959 the period for complet- 
ing the transaction is extended upto 26th 
October, 1959. This endorsement is made 
on Exhibit 49 on 19-10-1959. Thereafter 
the incident of 26-10-1959 took place. On 
96-10-1959 the plaintiff sends a telegram 
which admittedly was received by the de- 
fendant in the evening and in that the 
plaintiff has stated that he was willing to 
take the sale deed, but the defendants are 
avoiding and that they would be held res- 
ponsible for all.damages and court costs. 
This was followed up by. a confirmatory 
letter on 27-10-59, Till 8-11-59 there is no 
correspondence between the parties. On 
9-11-1959 the defendants’ telegram purport- 
ing to be a reply to the telegram dated 26- 
10-1959 saying that they have waited till 
9-11-1959, but the sale deed has not yet 
been completed and they are not responsible. 
Tt is curious to note that there is no reference 
in this telegram to what transpired on 26th 
instant. It is, however, clear that till the 
9th of November, it was open to the plain- 
pi to get the sale deed from the defen- 

ants, . 


In answer to this under Exhibit 57, the 
plaintiff calls upon the defendants to pass 
the sale deed and to inform him as to when, 


where he should meet to get the sale deed. - 


Ordinarily. it will be expected that the de- 
fendants would reply to this stating that 
there has been a breach of the contract on 


the 26th: October, 1959 and therefore noth-- 


ing more could be done. On the other 
hand there is no mention of any reason. A 
criptic reply is sent on 18-11-1959, asking 
the plaintiff to stop further unnecesary cor- 
respondence with them. This is how the mat- 
ter ends. The learned Civil Judge has held, 
that the defendants put the agreement to 
an end on 18-11-1959 after the plaintiff did 
not turn up on 26-10-1959 to get the sale 
deed executed and they waited till 9-11- 
1959, It appears to me that this conclusion 
is entirely unwarranted as it is against the 
documentary evidence in the case, 


After 11-11-59 the proper way in which 
the agreement could have been terminat- 
ed is by issuing of a notice to the plaintiff 
calling upon him to complete the transaction 
within a particular time, failing which the 
contract will be treated as cancelled. That 
this is the proper way of terminating the 
contract is dew from what has been_observ- 
ed in AIR 1967 Mad 220 that when the 
contract ‘is for the sale of immoveable pro- 
perty the vendor must give reasonable 
motice requiring the performance within 
a definite time. 
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IL In this case there is no notice 


‘exchanged between the parties before the 


plaintiff filed his suit: So, it appears to me, 


that the breach of contract if any was on | 


14-11-1959 as set out in the plaint, after 
the plaintiff received the unqualified reply of 
the defendants. Therefore this conclusion 
leads to the next question, as to whether 
there was any abandonment or waiver on 
the part of the plaintiff by the delay in 
filing the suit six days before the expiry of 
three years, the period prescribed in the 
Limitation Act. Though there is no issue on 
this question, the lower appellate Court 
came to the conclusion that there are laches 
on the part of the plaintiff and he has 
abandoned or waived his claim regarding 
the sale of the suit Jands. The appellate 
Judge, however, holds that the plaintiff ac- 
cepted the defendant putting an end to the 
contract by his conduct in keeping quiet till 
99-10-1962. It may however, be observed 
that there is no plea of abandonment. of a 
waiver. : 

The appellate court says: 

“No doubt the defendants did not use 
the contract words that they put the con- 
tract to an end and the plaintiff accepted 
it in their written statement, but what they 
have stated in paragraphs 3 and 5 -of the 
written statement amounts to that.” - 
This reference is not supported by what has 
been stated in paragraphs 3 and 5 of the 
written. statement. In paragraph 3, there 
is no reference to the acceptance by the 

laintiff of the repudiation by the defen- 

ts. Paragraph 5 of the written state- 
ment refers to the rise in price of the build- 
ing sites in Belgaum and suggested a mo- 
tive for the plaintiff preferring the present 
claim, which he characterises as false.. Thus, 
the statement of the learned Judge that the 
conduct of the plaintiff supports the. aban- 
donment on the part of the plaintiff, is 
clearly erroneous. 

This question has been considered by 
the Supreme Court in Sathyanarayana v. 
Yelloji Rao, AIR 1965 SC 1405. In that 
case their Lordships have observed thus:— 


“If the learned Judges . meant to lay 
down that mere delay wo amount to 
abandonment of a right, we find it difficult 
to agree with them, ‘The decision of the 
Calcutta High Court in Gostho Behari v. 
Omiyo Prosad, AIR 1960 Cal 861, recognis- 
ed that mere delay was not sufficient to deny 
the relief of specific performance, but point- 
ed out that though it was not necessary to 
establish that the plaintiff had abandoned 
his right, the court may, in view of the 
conduct of the plaintiff coupled with his 
delay that had prejudiced the defendant, re- 
fuse to give the equitable relief.” 


12. In this case the lower appellate 
court while observing that mere delay is not 
sufficient to refuse the relief of the specific 

erformance of the contract, states that if the 
elay coupled with other circumstances in- 


dicates that the plaintiff has abandoned the 


-y 
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contract then no question of discretion 
arises. This proposition is correct., The 
learned Judge mentions that the delay in 
filing the suit gives rise to the inference of 
abandonment and second’y the grant of a 
decree for specific performance could preju- 
dice the defendant and would cause nard- 
ship to him, The two reasons that the learn- 
ed Judge has given are not sustainab'e in 
law to deny the relief to the plaintiff. 


Sri Javali, learned Advocate for the ap- 
pellant invited my attention to the decision 
in Suryaprakasarayudu v. Lakshmi Narasim- 
Techa AIR 1914 Mad 462, In this, it is 
laid down:-— 

“that mere laches or delay short of the 
period of limitation is not always evidence 
of waiver or abandonment. of claim, even 
where it is up to the hilt of the limitation 
period, that is the ground for refusing rpeci- 
fic performance. 


Then as regards the finding of the Sub- 
ordinate Judge that the laches itself amounts 
to a waiver or abandonment, I think it is 
an error of law to hold that mere delay 
amounts to a waiver or abandonment apart 
from other facts or circumstance or conduct 
of the plaintiff indicating that the delay was 
due to a waiver or abandonment o- the 
contract on the part of the plaintiff.” 
Therefore, abandonment of the contract can- 
not be inferred from the mere delay. The 
second ground that the learned Judge has 
mentioned, viz., the hardship likely to be 
caused to the defendants, which can be a 
reason for inferring that the plaintif has 
abandoned the contract, cannot arise ix. this 
case. If the defendant was allowed to put 
up any structure on the property to be sold, 
the plaintiff keeping quiet, such conduct on 
the part of the plaintiff would have led to 
an inference of abandonment or waiver of 


conduct by him. But no such cir- 
cumstance exists in this case. e only cir- 


cumstance we find is that the property value 
has increased twice or thrice the stipulated 
value, It may be that if the plaintif does 
not insist on the performance of this con- 
tract, the defendant may stand to gain by 
the increase in value. The increase in price 
is a factor which may irduce one party to 
insist upon the performance of contract 
because it benefits him, while it maz act 
contrary so far as the other parties are con- 
cerned, The circumstancs that the plaintiff 
has delayed in seeking legal action, doe not 
lead to the conclusion that he acquiesced in 
the alleged termination of the contract. The 
fact that the plaintiff has not furnishec any 
satisfactory and acceptable reason for the 
delay in filing the suit cannot disentitle him 
from seeking relief, provided he is within 
the pee period prescribed in the Limita- 
tion Act. 


18. Tt was next contended, that the 
plaintiff was not ready and willing to per- 
form his part of the contract. This ecnten- 
tion is also unfounded and against the evi~ 


Devendra v. Sonubai (K. R. G. Iyengar J.) 


[Prs. 12-14] Mes. 228 


dence on record, In paragraph 2 of the 
plaint, the plaintiff alleges that he kept the 
remaining sale price ready at hand from the 
beginning in order to take the sale deed, 
but the defendants are purposely evading 
the same. This allegation has nat been spe- 
cifically denied in the written statement. It 


‘ is contended, that it is covered by the plead- 


ings. The trial court holds that the plain- 
iff was ready and willing to perform his 
contract and it is only the defendants who 
admittedly put an end to this contract on 
13-11-1959, The case of the defendant is 
that the correspondence of the plaint:ff call- 
ing upon them to fulfil the contract is only 
a pretence. This has not been the impres- 
sion of the defendant himself. The defend- 
ant in his cross-examination states that on 
27-10-1959 he met the plaintiff on Lis way 
to Tilakwadi but refers to no talk regarding 
sale. In another portion of the cross-exami- 
nation he states that after 11-11-1959 he 
had no objection to inform the date and 
place where the sale deed was to be written. 
These indicate that the allegation that the 
conduct of the plaintiff was only a pretence 
lacks any basis, On the other hand, P. W., 1 
in his deposition has stated that he is pre- 
pared even now to take the sale deed as per 
agreement under Exhibit 49. He has not 
been cross-examined on this point. There- 
fore, it is clear that there is no kasis in 
the contention. 


14, Shi S. K. Venketaranga Iyen- 
gar, learned counsel for the respondent 
contended, that in view of Section 38 of the 

dian -Contract Act, the sut is not main- 
tainable. In respect of this argument he 
relied upon the terms of Exhibit 49. He 
invited my attention to the default clause 
which reads as follows:-— 


“If I neglect to complete the sale 
transaction in your favour within the said 
stipulated period, you should deposit in 
court the remaining amount due to re from 
you and get the sale transaction. completed 
in your favour through court.” 

He pointedly drew my attention to “he sti- 
pulation that the money should’ be deposited 
in court, There is no doubt that the amount 
is not deposited in court by the plaintif in 
the first instance. It appears to have been 
deposited after the decree was passed by the 
trial Court. So far as the interpretation of 
this document is concerned Mr. Javali states 
that the question of deposit does not arise 
in the first instance but only when the sale 
is effected. In view of this, his submission 
is that he has complied witt the conditions 
of the agreement. It cannot be said that 
there is no force in the interpretation of Sri 
Javali. It would be purposeless to deposit 
the amount in court, when the defendant is 
flatly refusing to have anything to do with 
the agreement for sale. The reasoncble in- 
terpretation that can be placed upon the 
document is that the balance cf sale con- 
sideration becomes payable after the right of 
the plaintiff to get the sale deed is esta- 
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blished. In this contention, the learned 
counsel invited my attention to two deci- 
sions viz., Bhagavantu Layya v. Venkandora, 
AIR 1941 Mad 484 (FB) and Ismail Bhai v. 
Adam Osman, AIR 1989 Cal 181. It was 
tender by a mortgagor of the mortgage debt 
which fell short by a small amount. The 
defendant refused to accept the amount not 
because it was short, but because the ap- 
pellant considered that he was entitled to 
wait for a longer time which meant more 
interest to The refusal of the tender 
on this ground amounted to waiving any 
objection that he may have to the 
amount being short. Therefore, the court 
held that by refusal of the tender on the 
ground that it was premature he waived the 
objection with regard to shortage of the 
deposit. Therefore, the principle is that if 
a party to the contract refuses to discharge 
his obligation he cannot take ar objection 
to the other party failing to fulfil his obli- 
gation which is merely the result of the con- 
uct of the First party. The decision in 


AYR 1989 Cal 181, is distinguishable on facts. 


and therefore it is of no assistance to the 
respondent. : i 


_ 15. The next decision that has been 
referred to by the learned counsel for the 
respondent is one in AIR 1957 Trav-Co 
216. Even this is distinguishable on facts, 
There is no circumstance like a letter dated 
18-11-1959 as in this case which should 
make it purposeless to deposit the amount 
in court when the defendant refused to_ac- 
cept the same. The next argument urged by 
Sri S. K. Venkataranga Iyengar, is that the 
view taken by the lower appellate court on 
the exercise of discretion under Section 22 
of the Specific Relief Act is one of fact and 
could not be interfered with-in second ap- 

eal, The trial Court has taken the view 

at there are no circumstances in the case 
to bring it within the scope of Section 22 

the Specific Relief Act, so as to deny the 
plaintiff the relief of specific performance. 
The learned Judge while dealing with this 
aspect of the matter says; if there is delay 
with other circumstance it should be 
for the defendant to grant relief on the 
basis of the contract. The learned Judge 
has totally misconceived the scope of Sec- 
tion 22 of the Act. Before dealing with this 
question further, another argument advanced 
by the respondent’s counsel may be advert- 
re to. He refers to Section 22, Clause 
of the Specific Relief Act and illustrations 
and (j). Section 22, clause (2) in particular 
can refer only to the state of affairs or the 
conditions that prevailed at the time when 


the contract was entered into not at any’ 


rate later stage. The case reported in AIR 
1967 Mad 220, supports the proposition that 
the relevant date is the date on which the 
agreement was entered into. They consi- 
ered the question of increase in price since 
the date of the agreement and observed: 


“But leaving aside these considerations 
what has to be considered’ is the fairness 
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of the contract at the time the agreement 
was entered into. That since the contract 
prices of properties. have gone up is not 
a matter for consideration.” 

In this connection the decision of AIR 1965 
SC 1405 can be referred to while dealing 
with the scope of Section 22 of the Specific 
Relief Act. They observed as follows:— 


“Under Section’ 22 of the Specific 
Relief Act, relief of specific performance is 
discreticnary but not arbitrary; discretion 
must be exercised in accordance with sound 
and reasonable judicial principles. The 
cases providing for a guide to courts to 
exercise discretion one way or other are 
only illustrative; they are not intended to 
be exhaustive. As Article 113 of the Limi- 
tation Act prescribes a period of 8 years 
from-the date fixed thereunder for specific 
performance of a contract, it follows that 
delay without more extending 
upto the said period ‘cannot possibly be a 
reason for a court to: exercise its discretion 
against giving a relief of specific perform- 
ance. Nor can the scope of discretion, 
after excluding the cases mentioned in Sec- 


- tion 22 of the Specific Relief Act, be con- 


fined to waiver, abandonment or estoppel. 
Tf one of these three circumstances is esta- 
blished, no question of discretion arises, . for 
either there will be no subsisting right or 
there will be a bar against its assertion.” 

In this connection the respondent’s 
counsel referred’ to the decision in Gomathi- 


“nayagam Pillai v, Palaniswami Nadar, AIR 


1967 SC 868. It is quite clear that the 

said case cannot-be of any assistance as the 

plaintiff therein was not ready and willing 

to perform his Ras of the contract. In 

paragraph 6 of this decision it is stated 
us: 


“On this part of the case the trial court 
recorded a clear finding against the res- 
pondent that he was at no time ready and 
willing to perform his part of the contract. 
The High Court did not consider the effect 
of this finding upon the claim of the res- 
pondent and without expressing dissent with 

t finding granted a decree for specific 
performance to the respondent.” 
Therefore, this decision cannot be of any 
assistanco to the respondent. Illustrations 
Q) and (j) deal with cases of hardship which 

e defendant could not foresee, In the 
ear case no such hardship arises. Hence 

gre illustrations do not assist the respond- 
ent. , ; 

16. The appellanťs counsel further 
contended that the discretion exercised by 
the trial court under Section 22 of the Speci- 
fic Relief Act, should not be interfered with 
by the eppellate court unless it be that the 
discretion_is exercised capriciously or it is 
unreasonable.- In support of this contention 
the decision in U. P. Co-op. Federation v. 
Delhi, AIR 1967 SC 249. 
Though this arose under the Arbitration Act, 
the principle underlying the said conclusion 
applies to this case, It lays down, thus: 
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“Where the discretion vested in the court 
under Section 84 has been exercisec by 
the lower court, the appellate Court would 
be slow to interfere with the exercis> of 
their discretion. In dealing with the matter 
raised before it at the appellate stage, the 
appellate Court would normally not be 
justified in interfering with the exercise of 
the discretion under appeal solely on the 
ground that if it had considered the netter 
at the trial stage it may have come to a 
contrary conclusion. If the discretion has 
been exercised by the trial court reasorably 
and in a judicial manner the fact that the 
appellate: court would have taken a der- 
ent view may not justify such interference 
with the trial court’s exercise of décre- 
tion.” 


17. Sri Javali, learned counsel for 
the defendant (sic—plaintiff?) also invited 
my attention to the decision to the case 


in Skinner v. Skinner, AIR 1930 Lah 1004. 


in which it is observed: ; 


“As provided by Section 22, Specific 
Relief Act, the grant of ‘specific perErm- 
ance is discretionary with the courts. Where 
the trial court has exercised this discretion, 
appellate court will interzere only if it is 
shown that this discretion has been exercis- 
= perversely or against the judicial princi- 

es.” 
The same is the view taken in AIR 1987 
All at p. 161, Gaindo Devi v. Shanti 3wa- 
rup. It states: 


“The jurisdiction to decree specific per- 
formance is discretionary but it mus: be 
understood that the discretion of the court 
is not to be arbitrarily exercised but guid- 
ed by judicial principles. Where the dis- 
cretion to ‘grant specific relief is exercised 
by the Court below, the appellate court 
should come to the corclusion that the 
discretion was arbitrarily exercised by the 
court below before it thinks of interfering 
with it.” £ 
Taking the facts of this case into considera- 
tion it must be said that the lower court 
has not exercised its discretion arbitrezily. 
the contention was that this was a firding 
of the lower appellate court on ə question 
of fact viz., whether the facts warranted the 
refusal of the specific relief to the plain- 
iff. In this connection the decision in 
Ramalinga v. Jagadammal, AIR 1951 Mad 
ae was cited. The learned Judge lays 

own: 


“Under Section 22, Specific Relief 
Act, “the discretion of the court is not arbi- 
trary but sound and reasonable, guidec by 
judicial principles and capable of correction 

y a court of appeal”. Where a decree for 
specific performance granted by the trial 
court is reversed by the appellate court in 
disregard of the relevant statutory p-ovi- 
sions or Jegal principles recognised by -udi- 
cial precedents, the judgment of the apzell- 
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ate court is liable to be reviewed im the 
second appeal.” 

the circumstances of the case I ana satis- 
fied that the conclusions of the lower ap- 
pellate court interfering with the discretion 
exercised by the trial court is unwarranted 
by law and hence it is liable to be review- 
ed in second appeal. The lower appellate 
court in expressing the view that even in 
the event of the plaintif being enti:led to 
spécific performance the said relief cannot 
be granted to him has acted against the pro- 
visions of Section 22. The contention of 
respondents’ counsel that this is a Finding 
of fact cannot be accepted. This is a find- 
ing opposed to the provisions of law and not 
justifiable and that this court cen irterfere 
ra been laid down in AIR 1951 Mad 


18. The respondents” counsel fur- 
ther contended that in view of the fact that 
the plaintiff has asked for an alternative re- 
lief for compensation, it is evident that he 
was conscious of the fact that he was not 
entitled to a decree for pean performance. 
My attention was invited to the previsions 
of Section 19 of the Specific ReĽef Act. It 
was submitted that this section should be 
read along with Section 22 of the Specific 
Relief Act. Reading these two sections to- 
gether, there is justification to refuse a de- 
cree for specific performance in this zase. I 
am unable to agree with this contention. 
Sections 19 and 22 are independent cf each 
other. Section 19, contemplates a suit for 
specific performance. In such a suit it is 
open to the plaintiff to ask for compensa- 
tion for the breach of the contract either 
in addition ‘to or in substitution for such 
purpose. The fact that the plaint has 
asked for the alternative relief which is per- 
missible under Section 19 does not prajudice 
his right to get a decree for specific per- 
formance. The second paragraph cf Sec- 
tion 19 makes the matter very clear. If spe- 
cific performance cannot be granted aad the 
breach of the contract is by the defendant, 
the plaintiff would be entitled to compen- 
sation for that breach, It is quite- canceiv- 
able that specific performance may not be 
granted for the reasons mentioned under 
Section 22 and not for the reason that the 
plaintiff has sought alternative reief. i 


19. - In the circumstances stated 
above, I am satisfied that the judzmeat and 
decree passed by the lower appellate court 
cannot be sustained. The appeal is allowed 
and the judgment and decree of the trial 
court are restored. 


20. In the circumstances of ths case, 
I direct the parties to bear their cwn costs. 


Appeal allowed. 
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A. NARAYANA PAI, C. J. AND 

B. VENKATASWAMI, J. 

M. V. Venkatappa, Petitioner v, The 
Mysore State Transport Appellate Tribunal, 
Bangalore and others, Respondents, 
sae Peta, No. 570 of 1971, D/- 23-3- 


Motor Vehicles Act (1939), Section 47, 
sub-section (8) — Power of Regional Trans 
port Authority to limit the number of stage 
carriages on a route is confined only to the 
region in respect of which it exercises juris- 
diction, AIR 1970 SC 1942, Followed. 


Any limit fixed under sub-section (8) 
can have no effect in the matter of grant of 
inter-State or inter-regional permits, Para. 6) 


Cases Referred? Chronological Paras 

(1970) AIR 1970 SC 1542 (V 57), 
Mohd, Ibrahim v. State Transport 
Appellate Tribunal, Madras . 6 


N. S. Narayana Rao, for Petitioner; C. 
S. Shanthamallappa (for Nos, 2, 4 and 5) 
and M. R. Venkatanarasimhachar (for No. 8), 
for Respondents. 


A. NARAYANA PAL C. J.:— The 
petitioner who is’ an operator of a stage car- 
_ Yiage was granted a temporary permit by 
the Regional Transport Authority, Mysore, 
in respect of a route from a place called 
Bisalawadi to Bangalore City, traversing 
four districts or divisions, namely, 


Mysore, Mandya, Tumkur and Bangalore, It 


appears that the route or part of the route 
within the Mysore District overlaps portions 
of two routes within the district of Mysore 
in respect of both of which the Regional 
Transport Authority of Sy ore had limited 
the number of services to be operated there- 
on, by a resolution under sub-section (8) of 
Section 47 of the Motor Vehicles Act dated 
22nd January, 1970. In view of the said 
resolution the grant of pea permit 
to the petitioner was subjected to the con- 
dition that in respect of portions of the 
route overlapping the said two routes co- 
vered by the resolution of 22nd January, 
1970, the petitioner should neither take nor 
drop any passengers. 


2. Respondents 2 to 5 who werè 
other operators and who felt aggrieved by 
the grant preferred revision petitions to the 
Mysore State Transport Appellate Tribunal. 
They raised several contentions against the 
legality of the grant. The Appellate Tribu- 
nal took up for consideration one of those 
contentions and having held thereon in 
favour of the petitioners in those revision 
petitions and considering that the said find- 
ing or opinion was sufficient to dispose of 
the revision petitions, did not go into the 
other contentions. On the view it took on the 
one contention which it considered in detail 
it came to the conclusion that the grant of 
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perrin was not in accordance 
therefore set it aside. 7 

3. In this writ petition the only 
point raised and which may be considered 
is whether the Appellate Tribunal was not 
right in the view it has taken. . 

A, The said contention is that, be- 
cause there has been a certain ceiling cn 
upper limit for-the number of services which 
could be operated upon two routes in the 
Mysore district, the’ Regional Transport Au- > 
thority of the ‘said district could not have 
validly granted any permit for operating ary 
additional service on any part of it, whether 
the permit was temporary or permanent. 

5. The question turns entirely upcn 
-the interpretation of sub-section (8) of Ses- 
tion 47 of the Motor Vehicles Act and the 
determination of the exact scope of its ope- 
ration. . The said sub-section reads as fol- 
lows:— 

“A Regional Transport Authority may, 
having regard to the matters mentioned in 
sub-section (1), limit the number of stage 
carriages generally or of any specified e 
for which stage, carriage permits may he 
granted in the region or in any specified area 
_or on any specified route within the region.” 

6. The language of the  secticn 
leaves no room for doubt that any actian 
taken or order made under the said sub- 
section by a Regional Transport Authority 
could have relation only to the region in 
respect of which it- exercises jurisdiction. 
.Any such order or direction cannot there- 
fore have effect beyond the limits of the said 
region.. That such is the clear meaning of 
the section is also the authoritative pro- 
nouncement of the. Supreme Court in the 
case of Mohamed Ibrahim v, State Trans- 
port Appellate Tribunal, Madras, ATR 1970 
SC 1542. The matter is discussed in paras 
12 and 18 of the report. The relevant pas- 
sage in para 12 reads as follows:— 

. “The provisions contained iù sub-sec- 
tion, (1) generally and sub-section (2) of Sec- 
tion 47 will apply to the Regional Transpo-t 
Authority at the time of consideration of the 
application for inter-State stage carriage pez- 
mit. Section 47 (8) of the Act will not in 
our opinion, apply to inter-State permits, 
because that provision relates to a Regional 
Transport Authority limiting the number of 
stage carriages for which stage carriage pez- 
mits may be granted in the region, or in 
any specified area, or on any specified route’ 
within the region, In. other words, Sec- 
tion 47 (8) of the Act is confined in its ope- 
ration. in or within the region. The provi- 
sions of Section 47 (8) of the Act do not 
apply to inter-State permits, because an 
inter-State permit cannot be effective unless 
it is countersigned by the authority of the 
other State. The suggestion that in regard 
to inter-State permits a limit has to ke 
fixed in regard to number of stage carriages 
for inter-State routes will have the effect of 
adding words to the provisions in Section 47 
(8) of the Act. That will not be the proper 


the temporary 
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way of giving effect to Section 47 (8) of the 
Ket. Tt will be misreading Section 47 (8) of 
the Act if it will be applied to inter-state 
permits.” - : 
In the succeeding (18th) paragraph there is 
this er observation:— 

“In view of the fact that Section 47 (8) 
of the Act is restricted in its field in or 
within the region, the Maar in terms 
do not become applicable to inter-regional 
permits.” tah 

7. Nothing more need be saic for 
holding that the view taken by the Trans- 
port Appellate Tribunal in this case is un- 
sustainable. 

8. The writ petition is therefor> al- 
lowed and 
bunal impugned is set aside. 

9. As the Tribunal has not consi- 
dered the other contentions of the petitioners 
before it, we have to make, and we do 
make, an order that the revision petitiors do 
stand remitted to the Tribunal for consiclera- 
tion of other contentions. As, however, the 
currency of the permit itself is due to ex- 
pire from the 31st of this month, it is open 
to the parties if they so choose, not b go 
on with the proceedings, and open tc the 
Tribunal to close the revision petitiors as 
having become unnecessary. | 


10. Copy of this order will be sent 
to the Appellate Tribunal by tomcrrow 
evening. 


Petition dism:ssed. 
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K. JAGANNATHA SHETTY, J. 

C. V. Hayagriv and another, Petitioners 
y. Mysore Silk Museum Regd, Partnership 
Firm Bangalore, Respondent, 

Civil Revision Petn. No. 1158 of 1968, 
D/- 29-1-1971, against order of Addl. Dist. 
J., Bangalore, D/- 80-10-1967. 

© (A) Houses and Rents —- Mysore Rent 
Control Act (22 of 1961), Section 21 (f) (h) 
~~ Burden lies on landlord filing application 
for eviction of tenant to prove all ingredi- 
ents entitling him to seek eviction. ATR 
1869 NSC 88, Followed. 1962-40 Mss LJ 
469, Distinguished, (Pa-a 7) 

(B) Evidence Act (1872), Section 114 
== Oral evidence cannot be a substitute for 
the best available evidence, (Paza 9) 

Thus the account books maintained by 
a firm are the best evidence availab'e to 
prove that its business is dwindling. : 

(Para 9) 

(C) Houses and Rents —- Mysore Rent 
Control Act (22 of 1961), Section 21 (1) (h) 
-~ Proof of bona fide requirement by the 
landlord does not necessarily shift the bur- 
den to prove greater hardships on the tenant. 
AIR 1969 NSC 88, Followed. {Pare 12) 
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Cases Referred: Chronological 

(1969) ATR 1969 NSC 88 (V 56) = 
1969 (1) SCWR 1142, Central 
Tobacco Co., Bangalore v. Chendra 


Paras 


_ Prakash 8, 12 
(1962) 40 Mys LJ 469, Tarachend 
Singhal Bros & Co, v. M. V. Bkas- 

< karachar 9 

S. K. Venkataranga Iyengar end M. L. 

‘Venkatanarasimhaiah, for Petitioners; V. 


Krishna Murthy and V. Tarakaram, for Res- 
pondent. 

ORDER :— This revision peticion under 
Section 50 of the Mysore Reat Control Act, 
1961 (herein referred to as “the Act”) is 
directed against the appellate orcer of the 
First Additional District Judge, Bargalore, 
in H. R. C. Appeal No. 118 of 1956, re- 
versing the decision of the Mursiff, Civil 
Station, Bangalore, in H, R. C. No. 197 of 
1964 in a proceeding for eviction of the res- 
pondent, | 
— & The petitioners are the partners 
of a firm called Messrs. C. Krishnaah Che’ 
& Sons, carrying on the business of Jewel- 
lery and silverware in the Commercial 
Street, Civil Station, Bangalore. The res- 
pondent-firm Messrs. Mysore Silk Museum, 
is occupying the schedule premises as a 
tenant of the petitioners, who beouzht an 
action for eviction on the ground that con- 
sequent on the coming into force of the 
Gold Control Order in 1968 anc other 
circumstances, their jewellery business had 
diminished, to such an extent that it- be- 
came absolutely necessary for one of them ° 
to turn to another business for which the 
schedule premises are required. It is also 
stated that though they made, a= a heavy 
cost, additions and alterations with fixtures. 
and electrical appliances such as air-condi- 
tioning, in their premises for more eftective- 
ly carrying on their jewellery and silverware 
sbusiness, the Gold Control Ordsr was 
suddenly promulgated, and thew tusiness 
was affected so much that the first peti- 
tioner is under a compelling necessity to 
start a business in cloth. 


3.. The tenant resisted tke petition 
inter alia contending that the business of 
the petitioner is not affected as < result of 
the Gold Control Order, The irtention of 
the petitioners is neither bona fid2 mor rea- 
sonable. It is a device actuated by »blique 
motives to secure higher rentals. Reference 
is also made to an earlier attenspt of the ~ 
petitioners for eviction by issuing a quit 
notice dated- 15-7-1960 which was. however, 
not followed by any proceedings. A plea of 
greater hardship is also taken. 

4, The oral evidence adduced by 
the parties consisted of the evidence of 
P. W. 1 the first petitioner for the petitioners, 
and of Mr. Barwani R. W, 1 and Sri Y. 
Siddappa, a lawyer R. W. 2, foc the res- 
pondent. - 

5. The learned Munsif while ac- 
cepting the evidence of P. W. 1, beid that 
the premises are required by the pet:tioners 


` 


-tion.— 
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to start a cloth business in view of the pro- 
mulgation of the Gold Control Order, af- 
fecting their family business. On the ques- 
tion of comparative hardship, he held that 
though the tenant has a large investment 
and a heavy stock and goodwill in the pre- 
mises, it had not been able to show that it 
was unable to get any other premises, On 
appeal by the tenant, the ofder of eviction 
was set aside by the learned District Judge. 
In the appeal, the tenant produced some ad~- 
ditional evidence -consisting of some adver- 
tisements made by the petitioners in the 
newspapers of the month of December, 
1966 following the relaxation of the restric- 
tions under the Gold Control Order. The 
petitioners opposed the admission of this. 
additional evidence. 
Judge has not placed any reliance on those 
newspaper advertisements, . but has taken 
into consideration the subsequent event, 
namely, the relaxation of the restrictions 
under the Gold Control '' Order. By 
taking note of that subsequent event, 
he said that there is practically no restric- 
tion in the manufacture and preparation of 
gold jewellery and the . embargo having 
been lifted, the cause of action for the peti- 
tion has disappeared. He also recorded a 
finding that oral evidence of P. W. 1 is in- 
sufficient to hold that the petitioners really 
suffered any set back in their business, In his: 
opinion, the petitioners were not inspired by 
any bona fide motive but their intention was 
to enhance the rentals, if possible. The 
correctness of these findings is challenged 
by Mr. Venkataranga Iyengar, learned coun- 
sel for the petitioners, 


6. The learned counsel submitted 
that the claim of the petitioners for posses- 
sion of the schedule premises must be taken 
to be prima facie bona fide and it is- for 
the tenant to prove that that intention is 
otherwise. f 

7. In my view, it is not a correct 
view of the law having regard.to the scheme 


oe 


of the Act. The whole object of the Act is . 


to provide for the control of rents and evic- 
tions of the tenants etc., Section 21 (1) while’ 
placing an embargo against’ the landlord 
from evicting a tenant, recognises in-its pro- 
viso the various circumstances under which 


a landlord may seek .to recover possession . 


of the premises from his tenant. - The 
ground upon which the petitioners sought 
eviction in the present case was based ‘on 
Section 21 (1) (h) of the Act. the relevant 
portion of which reads as follows:— 


“21. Protection of tenants against evic- 
(1) Notwithstanding anything to the 
contrary contained in any other law or con- 
tract, no order or decree for the recovery 
of possession of any premises shall be .made 


by any court or other authority in favour . 


of the landlord against the tenant; 
Provided that the Court may-on an ap- 

plication made to it, make an order for the 

recovery of possession of a premises on one 


The learned” District ` 
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or more of the following grounds’ only, 
namely:— ` 


e 

(h) that the premises are reasonably 
and bona fide required by the landlord for 
occupation by himself or any person for 
whose benefit the premises are held or where 
the landlord isa trustee of a public cha- 
ritable trust, that the premises are required 
for occupation for the purpose of the trust, 
we Sey s o x * 
From the above provisions, it is clear that 
whenever a landlord comes with an appli- 
cation for eviction of his tenant, the burden 
is always on him to prove all the ingredi- 
ents which entitle him to seek eviction. 

8. In Central Tobacco Co., Banga- 
lore v. Chandra Prakash, (1969) 1 SCWR 
1142 = (AIR 1971 NSC 88), the Supreme 
Court while dealing with the scope of the 
relevant provisions of the Act has stated as 
follows:— . 

“The whole object of the Act is to pro- 
vide for the control of rents and evictions, 
for the leasing of buildings. ete., and Sec- 
tion 21 specifically enumerates the grounds 
which alone will entitle a landlord to evict 
his tenant. Clause (h) of Section 21 con- 
tains one of such grounds, namely, that the 
premises are reasonably and bona fide re- 
quired ‘by the landlord for occupation by 
himself. . The onus of proof of this is cer- 
tainly on the Jandlord.” (Page 1147). 


9. The- learned counsel for the 
petitioner in support of his contention has 
relied on the decision in Tarachand Singhal 
Bros & Co. v. M. V, Bhaskarachar, 1962-40 
Mys LJ 469 and particularly on the follow- 
ing observations at page 474:— > . 


“Tf, therefore, it is not the intention of 
the landlord to defeat the po oses of the 
statute by ang to exact higher rents or 
‘other monetary benefits in contravention of 
the statute by holding out a threat of evic- 
tion, his claim for possession may be taken 
to be prima facie bona fide. For the rest 
the question is whether there is a genuine 
need which, in my opinion, is what the sta- 
tute means when it states that a landlord 
may apply for possession if he ‘requires’ the 
building for his occupation if it is a resi- 
dential one, or for his’ business if ‘it is: a 
non-residential one. There is nothing `in- 
tinsically wrong or mala fide in a per- 
son desiring to occupy. his own building for 
. purposes of his business if he finds that the 
rented building occupied by him is either 
insufficient or inadequate for the purpose of 
his business. or is less advantageously situat- 

- ed from the point of view of his b 
than. his own premises let out to another 
person.” . P 

‘The above observation does not help 
-the petitioners in the instant case. This is 
not a case where the petitioners have come 
forward: with the case that they are residing 
in a rented building or in one which is in- 
adequate or less advantageously situated 


* 
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from the point of view of their busin2ss. 
The petitioners have come forward with a 
specific case that their family business in 
jewellery has dwindled to such an extent that 
the first petitioner is under a compelling 
necessity to start a new business in cloth. 
Whether the business has dwindled to sach 
an extent as stated -by the petitioner is a 
question of fact which musż be satisfactorily 
proved by them by placing acceptable evi- 
dence before the Court. It is not enough 
for the learned Munsi to take judicial 
notice of the general decline in jewellery 
business consequent on the promulgation of 
the Gold Control Order. The petitiorers 
are the partners of a firm which must be 

aintaining its accounts. | Whenever tkere 
fis the best evidence available, oral evideace 
cannot be a substitute for the same. In 
that regard, the learned District Judge is 
right in holding that 
not placed the best evidence which is in 
their possession, 

10. But, the learned District Judge 
fell into an error in presuming that in v.ew 
of the relaxation of the conditions under 
the Gold Control. Order, the cause of ac- 
“tion for the eviction petiticn has disappear- 
ed. Whether the petitioners are able to get 
back to their original business in view of 
relaxations is a matter which cannot be pre- 
sumed but an opportunity ought to have 
been given to the parties to produce evi- 

ence, 

11. This takes me to the question 
of the correctness of the finding of the 
learned District Judge that the attempt of 


the petitioners is only a device to get en. 
hanced rentals. That foring is based main- 
ly on Exhibit D-1 the earlier quit noce 


and the evidence of Sri Siddappa, R. W. 2. 
The contention of Sri Venkataranga Iyengar 
was that the evidence of E. W. 2 was not 
fully considered. His contention, cannot be 
said to be incorrect. J may however, sb- 
serve that the approach of the learaed 
Munsiff on this question is not correct. 
After having come to the conclusion that 
the premises are required by the petitiorers 
for their bona fide use and occupation, he 
discussed the evidence of the tenant and 
disbelieved it. If the evidence of the tenant 
is to be adjudged after the final finding of 
the Court on the question of bona fide use 
and occupation, there is no use of consi- 
dering it. It has to be taken into consHe- 
ration before arriving at a final finding on the 
question of bona fide requirement of the 


Yandlord. 

12. On the question of comparative 
hardship, there is no finding by the leam- 
ed District Judge since he came to the con- 
clusion that the petitioners have not proved 
that the premises are required for their bona 
fide use an occupation. The learmed 
Munsiff seems to have proceeded on the 
then prevailing view of the law that it is 
for the tenant to establish greater hardsiip 
when the Jandlord has proved his bona fide 
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the petitioners have’ 
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requirement, This is evident from the ob- 
servation in the. judgment of the learned 
Munsiff that the “respondents who have 
pleaded hardship have to show that they 
ave not been able to get any other pre- 
mises.” This view is no longer a good law 
in-view of the enunciation made by the 
Supreme Court in (1969) 1 SCWR 1142 at 
. 1147 = (AIR 1969 NSC 88), this is what 
as been stated: ; 

“We see no sufficient reason for hold- 
ing that once that onus is discharged ky the 
landlord it shifts to the tenant making it 
obligatory on him to show that greater 
hardship would be caused to him by pass- 
ing the decree than by refusing to pass it.” 

Again, at page 1149, their Lordships 

have observed: 
“Sub-section (4) of Section 21 eafoins 
upon the.court to consider all the cizcum- 
stances including whether ‘other reascnable 
accommodation was available for the land- 
Jord’ as well as whether similar accommo- 
dation was available for the tenant” 

138. Since in my opitiion, both the 
judgments ‘are not satisfactory, I allow this 
revision petition, set aside the judgment of 
the learned District Judge and that of the 
learned Munsiff and remand the case t the 
learned. Munsiff for fresh disposal accord- 
ing to law and in the light of the observa- 
tions made above, 

14. The parties are at liberty tc pro- 
duce further evidence but it must be con- - 
fined to the pleadings already on record and 
on the subsequent event, namely, the effect 
of the relaxation of the conditions nder 
the Gold Control Order on the jewellery 
business of the petitioners. The learned 
Munsiff is directed to dispose of the cese as 
expeditiously as possible, It should not be 
understood to have expressed any opinion 
on any of the points which are required to 
be considered in the case. Ne costs. 

Order accordingly. 





AIR 1971 MYSORE 229 (V 58 C 53) 
G. K. GOVINDA BHAT AND 
K. JAGANNATHA SHETTY, ‘JJ. 
D. P. Hirematt and others, Petitioners 
v. State of Mysore and others, Respondents, 
oe Petn. No. 3702. cf 1970, D/- 20-1- 


(A) Civil Services — Mysore Mtnsiffs 
(Recruitment) Rules (1958), Rule 3 — In 
view of Rule 3 (2) every sixth post in cadre 
of Munsiffs must be allotted to a promoted 
candidate and not any other post. 

This system of selection is caled rota- 
tional system for which appointing authority 
must always maintain roster class-fying 
vacancies for direct recruits and promptees. 
The quota of five to one as prescribed by 
Rule 8 confers a right on selected candi- 
dates to get appointed in that order against 
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those classified vacancies and a further right 
for the appointed persons to continue to 
retain their respective ranks, (Paras 7, 10) 
(B) Civil Services — Mysore Govern: 

ment Servants (Seniority) Rules (1957), 
Rule 3 — Rule if not in conformity with 
rotational system will offend equality of op- 
portunity guaranteed under Article 16 (1) of 
Constitution. (Obiter) (X-Ref: Constitution 
of India, Article 16 (1)). (Paras 7, 10) 
Cases Referred: Chronological Paras 
(1967) ATR 1967 SC 1427 (V 54) = | 

(1967) 2 SCR 708, S. G. Jaisinghani 

v, Union of India 
(1967) ATR 1967 SC 52 (V 54) = 

(1966) 3 SCR 600, Mervyn Continho 

y. Collector of Customs, Bombay 9 


V. C. Brahmarayappa, for Petitioners; 
Byra Reddy, Govt, Advocate (for Nos. 1 and 
9), H. B. Datar (for Nos. 3 to 6 and 8, 9), 
Murlidhar Rao (for No. 5), S, D. Chatre 
(for No. 10), Tukaram S. Pai (for No. 12) 
and K. N. Haridasan Nambiar (for No. -8), 
for Respondents. 

K. JAGANNATHA SHETTY, J.: This 
Writ Petition raises the question of seniority 
between the petitioners and respondents 
8 to 12. The petitioners are direct recruits 
whereas respondents 3 to 12 are promotees 
to the cadre ‘of Munsiffs in the Judicial Ser- 
vice of the State. 

cadre of 


2. Recruitment to the 
Munsiffs is regulated by the Rules called 
“Mysore Munsiffs (Recruitment) Rules, 1958” 
(hereinafter called the “Recruitment Rules”), 
made. by the Governor of ba in exer- 
cise of the powers conferred by Article 284 
and the proviso to Article 309 of the Consti- 
tution. Rule 8 provides two methods of 
` recruitment to the cadre of the Munsiffs @) 

by a competitive examination, and (b) by 
promotion of persons in service in the High 
Court and courts subordinate to the High 
Court. For these two methods of appoint- 
ments vacancies are classified under Rule 3 
(2) of the Recruitmett Rules, which states 
that out of every six vacancies to be filled, 
five shall be filled by candidates selected by 
a competitive examination and the sixth by 
a candidate selected by promotion. 


For the purpose of direct recruitment, 
competitive examinations shall be conduct- 
ed: by the Public Service Commission and 
the names. of candidates successful in the 
examination shall be published in the 
Mysore Gazette in order of merit and the 
appointment shall also be made in the order 
in which 
list shall be in operation for a period of one 
year from the date of its publication. The 
Government may extend the period of ope- 
ration until the next list of successful candi- 
dates becomes available. All appointments 
other than appointments by promotion with- 
in that period, shall be made from candidates 
included in that list. 


Appointments b 


3. promotion to 
the cadre of Munsiffs sh 


be made in the 
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the names appear in the list. This 
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manner prescribed under Rule 9 of the Rec 
ruitment Rules. The candidates shall be 
selected from amongst those possessing the 
prescribed qualifications on grounds of merit 
and suitability by the Public Service Com- 
mission and a list shall be prepared in the 
order of seniority in service of the candi- 
dates, The list so prepared shall be for- 
warded to Government who s make the 
appointments after consulting the High 


Court. 

4. In accordance with the above 
rules of recruitment, the Public Service 
Commission selected fifty-two candidates 


who were successful in the competitive exa- 
mination held by it for the purpose of ap- 
pointment as Munsiffs. The list of success- 
ful candidates piped in the order of 
merit, was published under a Notification 
dated 6-7-1962 in the Mysore Gazette dated 
July 12, 1962. The petitioners were 
amongst those fifty-two persons. Likewise, 
it is said that the Public Service Commis- 
sion prepared a list of suitable candidates 
for promotion as Munsiffs and sent it to the 
State Government for appointment, Res» 
pondents 8 to 12 were amongst those select-_ 
ed officials, These respondents along with 
the other fifty-two were together appointed 
as Munsiffs by the Governor in exercise of 
the powers conferred under Article 234 of 
the Constitution. ; 

The appointments were made by a 
Notification dated 22nd August, 1962 which 
is marked as Exhibit B in the Writ Peti- 
tion. It is seen therefrom that respondents 
3 to 12 are placed at serial numbers, 6, 12, 
18, 24, 30, 36, 42, 48, 54 and 60. at is, 
each one of them has been placed just be- 
low a ùnit of five direct recruits without 
disturbing their respective rankings in the 
list published by the Public Service Com- 
mission. That list seems to have been ac- 
cepted as their seniority list both by the 
State Government and High Court and is 
being followed for the purpose of promo- 
tion to the higher grade, The petitioners 
feeling aggrieved have preferred the above 
writ_petition questioning the seniority of res- 
pondents 3 to 12. 

5. On behalf of the petitioners it 
was argued that the order in which the peti- 
tioners and the respondents -were appointed, 
cannot be regarded their seniority list and 
that must be prepared due regard being had 
to the provisions of the Mysore Government 
Servants’ (Seniority) Rules, 1957 (herein- 
after called the “Seniority Rules”). In sup- 
port of this submission, reliance was placed 
on Rule 8 of the Seniority Rules, which 
reads as follows:— 


“8. Where officers are recruited to any 
service or a class of post by promotion and 
by direct recruitment, the officers directly 
recruited will take precedence over the pro- 
moted officers in cases where the date of 
appointment is the same.” 

In order to apply the principles of this rule, 
the officers should be recruited to any ser- 
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vice or class of posts by promotion and by 
direct recruitment. When such appcint- 
ments are made on the same: date, the offi- 
cers directly recruited will take precedence 
over the promoted officers. The petitioners 
case is that they being the direct recruits to 
the cadre of the Munsiffs end responden:s 3 
to 12 being promotees, to the same class of 
posts, and ihe appointments having Leen 
made on the same date Ly a single notifi- 
cation, they should be ranked above respon- 
dents 8 to 12. Their case in effect is thet in 
the seniority list of the Munsiffs, respon- 
dents 8 to 12 must take their places irme- 
diately below the Aty eve, pomos who are 
directly recruited as Munsiffs. 

6. The State of Mysore, in their 
counter-affidavit, have cortested the caim 
of the petitioners and other respondents also 
support the stand taken by the S-ate. 
Shortly stated, their case is that while. nak- 
ing the appointments the Government had 
before them the two lists, one consisting of 
the candidates selected by competitive exa- 
mination and another of those selected for 
promotion. Both lists were prepared by the 
Public Service Commission. Keeping in 
view Rule 3 (2) of the Recruitment Rales, 
the Government classified. the posts of Mun- 
siffs, in the ratio of five to one, for drect 
recruitment and promotion and _ appoiated 
candidates drawn from the two lists in the 
same ratio in. every unit of six vacancies. 

Thus, out of the total of sixty-two 
vacancies in the cadre of Munsiffs in that 
year, ten were filled up by promotion and 
fifty-two by direct recruitment. For main- 
taining the ratio of five to one, they had to 
interpose the promotees at every sixth post 
of Munsiffs in the order of appointment. 
The list thus prepared and published has 
been accepted as their seniority list. H is 
also stated that the Recrcitmént Rules are 
in the nature of special -ules which rust 
prevail over the Seniority Rules which are 
in the nature of general rules. 


7. _ In order to appreciate the rival 
contentions of the parties, it is necessar7 to 
state the intendment of the rulé-making au- 
thority while fixing a quota for direct re- 
cruits and promotees in tke cadre of Mun- 
siffs. To recall, Clause (2) of Rule 3 of the 
Recruitment Rules provides that out of 
every six vacancies five shall be filled by 
candidates selected in a competitive exami- 
nation and the sixth by a candidate selected 
for promotion. In other words, every sixth 
post in the cadre of the Munsiffs, has tc be 
allotted to a candidate to be promoted and 
mot any other post, This is what is called 
a rotational system, for which the appointing 
authority must always maintain a rcster 
ces the vacancies for the direct re- 
cruits and promotees as and when they acise, 
In a given year, the first five vacancies must 
be allotted for the direct recruits and the 
sixth one for the promotee; and again, the 
immediate next five for the direct recruits 
and the following sixth for the promctee. 
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This system shall not be deviated from while 
making regular appointments. 

In a given Teich of six vacanciss, in 
the cadre of Munsiffs, five direct recruits 
must always find their places above the one 

romotee. In other words, this quote con- 
ers a right on the selected candida-es to 
get appointed in that order against those 
classified vacancies and a further rigat for 
the appointed persons to continue to retain 
their respective ranks. If that right is re-' 
conn we fail to see how any seniority 

e can arbitrarily take away that right, In 
our opinion, if the seniority rule is mot in 
conformity with the rotational system, $Æ may 
offend the equality of opportunity guaranteed 
under Article 16 (1) of the Constitution. In 
this connection, reference may be msde to 
the following decisions of- the Supreme 
Court. 

-8. In S. G. Jaisinghani v. Umon of 
India, AIR 1967 SC 1427, the Supreme 
Court had to consider the effect of the quota 
rule and senority rule regulating the recruit- 
ment to the cadre of Income-tax Service 
Class I, Grade Il. The Government of 
India, in their letter dated October, 18, 1951, 
fixed for a period of five years in tha first 
instance, 66.2/8 per cent. vacancies in 
Class I, Grade II to be filled up by direct 
recruitment and the remaining $8.1/3 per 
cent. vacancies to be filled up-on the basis 
of promotion and any _ surplus vacancies 
which cannot be filled for want cf suitable 
candidates, to be added to the quota of 
vacancies, to be filled by. direct recruitment. 
The relevant rule governing the relative 
seniority of the direct recruits and promo- 
tees, was as follows:— 


Rule 1 (£) (iii); as revised in 1952 read: 

“Officers promoted in accordance with 
the recommendation of the Departmental 
Promotion Committee before the next meet- 
ing of the Departmental Promotion Com- 
mittee shall be senior to all direct recruits 
appointed on the results of the examirations 
held by the Union Public Service Commis- 
sion during the calendar year in which the 
Departmental Promotion Committee met and 
the threé previous years.” 

Ramaswami, J., speaking for the Couct ob- 
served at p. 1484, as follows:— 

“Having fixed the quota in that letter 
under Rule 4, it is not now open to the 
Government of India to say that it îs not 
incumbent upon it to follow the quo‘a for 
each year and it is open to it to alter the 
uota on account of the particular sitsation 
see para 24 of the counter-atfidavit cf res- 
pondents 1 to 3 in Writ Petition No. 5 of 
1966). We are of opinion that having fixed 
the quota in exercise of their power under 
Rule 4 between the two sources of recruit- 
ment, there is no discretion left with the 
Government of India to alter that quota ac- 
cording to the exigencies of the situation or 
to deviate from the quota, in any particular 
year, at its own will and pleasure. As we 
have already indicated, e quota rale is 


. 282 Mys. [Prs. 8-10] D. P. Hirematt v. State (K. J. Shetty J.) 
linked up with the seniority rule and unless 


the quota rule is strictly observed in prac- 
tice, it will be difficult to hold that the 
seniority rule i.e, Rule 1 (f) (ïi) and (iv), 
is not unreasonable - and does not offend 
Article 16 of the Constitution. We are ac- 
. cordingly of the opinion that promotees from 
Class II, Grade IH to Class I, Grade II Ser- 
vice in excess of the prescribed quotas for 
each of the years 1951 to. 1956 and on- 
wards have been illegally promoted and the 
‘ appellant is entitled to a writ-in the nature 
of mandamus commanding respondents 1 to 
8 to adjust the seniority of the appellant and 
other officers similarly placed like him and 
to prepare a fresh seniority list in accord- 
ance with law after adjusting the recruit- 


ment for the period 1951 to 1956 and on-. 


wards in accordance with the quota rule 
prescribed in the letter of the Government 
of India No. F-24 (2) Admn. I.T./51 dated 
October 18, 1951.” a . 


9. Similar is the view. taken in 
Mervyn Continho v. Collector of Customs, 
Bombay, AIR 1967 SC 52. That .was a 
case relating to the seniority list of direct 
recruits and .promotees to the cadre of Ap- 
praisers in Customs Department. The sys- 
tem that prevails for recruitment to the post 
of Appraisers is that 50 per cent. is reserved 
for direct recruits while the remaining 
50 per cent. is filled up by promotion from 
subordinates in the Customs Department. 
The seniority was determined in the cadre 
.by the system of rotation, i.e., the list was 
arranged in such a way that there was one 
person from the direct recruits and one 
from the  promotees alternatively, That 
seniority list was prepared on the basis of 
a circular of 1959 in which the Government 
of India said that the relative seniority of 
direct recruits and promotees shall be deter- 
mined according to the rotation of vacan- 
cies between the two methods of recruit- 
ment as per the quota of reservation in the 
recruitment rules, : 


It was further explained that a roster 
should be maintained based on the reserva- 
tion for the direct recruitment and promo- 
tion, in the recruitment rules. Where, for 
example, the reservation for such method. is 
fifty per cent. the roster will run as fol- 
lows:— (1) Promotion, (2) direct recruit- 
ment, (8) Promotion, (4). direct recruit, and 
so on. 
accordance with this roster 
determined accordingly, The seniority list 
thus prepared .was challenged in a petition 
under Article 32 of the Constitution on the 
ground that this system had resulted in dis- 
criminatory treatment with the consequence 
that promotees of much longer service in 
‘the cadre of Appraisers were put in the 
seniority list below direct recruits with much 
shorter service. While repelling the conten- 
tion, Wanchoo, J., (as he then was) pene 
a the constitution of Bench, observe 

us:— i 


‘tention. 


Appointments should be made. in| 
and. seniority - 
` reserved 


ALR. 


“Where, therefore, recruitment to a 
cadre is from two sources, namely direct 
recruits and -promotees and rotational sys- 
tem is in force, seniority has to be fixed as 
pone in the explanation by alternately 
ixing a promotee. and a direct recruit in the 
seniority list. We do not see any violation 
of the: principle of equality of - opportunity 
enshrined’ in Article 16 (1) by. following’ the 
rotational system of fixing seniority in a cadre 
half of which consists of direct recruits and 
the other half of promotees, and the rota- 
tional system by itself oe in this way 
cannot be said to deny equality of oppor-- 


tunity in Government service.” 

10. But Sri Bhrahmarayappa, learned 
counsel for petitioners, contended that the 
facts of the above two decisions are different 
from the instant case. According to -him, 
Recruitment Rules do not lay down any 
principle -of determining the relative senio- 
rity of the direct recruits and the promo- 
tees. The ‘Seniority ‘Rules’ do not- say that 
the relative seniority. of the Munsiffs ap- 

ointed on the same day, should be on the 
asis of the quota reserved. for direct re- 
cruits and promotees. .In the absence' of 
such a provision, Rule 3 -of the Seniority 
Rules must be given effect to and all the 
direct recruits must take ‘precedence over 
the promotees, 

We are unable to accede to this con- 

We have earlier painted out that 
as per the quota: reserve for the two 
methods of recruitment, under the Recruit- 
ment Rules, the appointing authority must 
follow the rotational system by maintaining 
a roster for the purpose and that confers 
a right on the selected candidates to get 
appointed to those classified vacancies. The 
rule-making authority has made a valid 
classification of direct recruits and promo- 
tees arid a quota has been reserved for these 
two methods of recruitment. When once 
they are appointed as per the said quota, 
there.is no further ‘justification for disturb- 
ing them from their positions to which they 
are entitled. . . EASE 

If Rule’3 of the Seniority Rules is lite- 
rally given effect to, the' whole basis o 
the. rotational system will be nullified and, 
for no valid reason, all the ten promotees 
will be kicked-down to the bottom of the 
séniority list.’ They’ will be arbitrarily 


_ denied of their statutory right to retain their — 


positions and probably get confirmed in 
those classified vacancies as per ‘the quota 
under the Recruitment Rules; In 
our opinion, the validity of the Rule 3 of 
the Seniority Rules, so far as it is appli- 
cable to the petitioners and the respondents, 
is open to a serious doubt. : 

. In fact, Mr. Byra Reddy, learned High 
Court Special Government Pleader- has 
frankly submitted that the principles of the 
said rule, if made applicable to arrange the 
relative seniority of the petitioners and the 
respondents, would be violative of Art. 16 
(1) of the Constitution. In the premises, we 
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are not justified in commanding the State of 
Mysore to disturb the impugned seniority 
list of petitioners and the respondents which 
has been prepared on the basis of the quota 
prescribed under the Recruitment Rules. 

il. Before we part with .this case, 
we may observe that the Seniority: Rules 
must be so amended so as to link the same 


with the quota prescribed under the Rules - 


of Recruitment and we hope the State. would 
take early steps in this regard. - 
12. In the result, the : 
fails and is dismissed. Under the“ circum- 
stances, the costs shall be borne as incurred, 

. g Petition dismissed, 





AIR 1971 MYSORE 233 (V 58 C59) 
K. JAGANNATHA SHETTY, J. 

The Gadag Co-operative _ Cotton Sale 
Society Ltd., -and ‘another, © Petitioners v. 
Annigeri Agricultural Produce Co-operative 
Sale Society Ltd. and others, Respondents. | 
- Civil Revn. Petns. Nos. 544 to 548 of 
1969, D/- 15-1-1971. - ; ; 

Provincial Insolvency: Act (1920), Sec- 
tion 75 (1) — Finding given by: the insol- 
vency Court that petitions are maintainable 
against opponents who are majors, is a ‘deci- 
sion’ or an ‘order’ within the meaning of 
Section 75 (1) and is therefore appealable. 
Case law discussed. `. . (Paras 6, 8) 

Every -order made by the Insolvency 
Court is not. appealable, unless it affects 
some right or liability of any party. The 
section must, therefore, exclude all inter- 
Jocutory orders regulating the procedure of 
the Court and which do not affect some right 
or liability of any party. The order passed 
by the lower court holding that the insol- 
vency petitions are maintainable against the 
opponents, who are majors does not merely 
deal with the jurisdiction of the court to 
entertain the petitions. Nor can it be said 
to be an order just regulating the procedure 
of the court. It decides some question 
touching the merits of the application and is 
certainly one’ which affects the rights of the 
‘parties to the insolvency case. Herce the 


order is appealable under Section 75 (1) and : 


therefore revision petition’ is not maintain- 
able. . te (Paras 6, 8) 
Cases Referred:- Chronological 
(1967) AIR 1967 SC 799 (V_54) = 
1967-1 SCR. 810, Central Bank of 
India Ltd. v. Gokalchand - 
-0965) AIR 1965 $C 507. (V 52) = - 
1964-1 SCR. 717, ` Shankarlal Aggar- 
wala v. Shankarlal Poddar ; : 
(1952) ATR 1952 Punj 49 (V 39)= 
54 Pun LR 154, Jagat Dhis Bhar- 
gawa. v. Bakshi Gurcharan Singh 5 
(1946) AIR 1946 Nag 42 (V 88) = 
1945 Nag LJ 447, Wamanrao Deo- 
__ rao v. Srikumar Jaikumar 
(1942) ATR 1942 Mad 305 Y 29)= 
a 


Paras 


1942-1 Mad LJ 113, K. Lakshmappa 
vy, Tulasani Venkata Reddi 
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(1940) ATR 1940 Cal 244 (V 27) = 
44 Cal WN 333, Madanlal Jhun- 
jhunwala v. Reza Ali Khan 
H. B. Datar, for Petitioners; K. R. 
Kerent, for Respondent No. 1 in all peti- 
tions. 
ORDER :— These five revisions arise 
out of a common order passed by learn- 
ed Civil- Judge, Dharwar, in the exercise of 


_ insolvency jurisdiction. 


2 A few facts leading to these peti- 
tions may briefly be stated: _ 
`- One Sha Velji Kanji died on 2-2-1957, 
behind some properties and also 
debts due to some Co-operative Societies. 
His Legal representatives are said žo have 
transferred those properties in fevour of 
a few creditors without making any arrange- 
ments for the payment of the debts cf others 
who, therefore, filed insolvency appdications 
under Sec. 9 of the- Provincial Insolvency 
Act, against the wife, two daughters, son- 
in-law and five minor children of the de- 
ceased debtor, The opponents ccntended 
that the petitions against them were not 
maintainable as they do not come within 

e meaning of debtors who have committ- 
ed any act of insolvency. An application ' 
for amendment raising some additional 
grounds so as to bind the opponents per- 
sonally, was also filed by’ one of tke credi- 
tors. The lower Court allowed the amend- 
ment in its order dated 2-11-1368, and, in 
the same order, it has held that the insol- 
vency petitions are maintainable only against 
the major members. but dismissed the same 
so far as they are directed against the 
minors. Aggrieved by this order, the other 


- ereditors Nos. 1 and 2 have filed the above 


revision -petitions. That part of the. order 
dismissing the insolvency applications against 
the. minors is rightly not ‘challenged before 
me by anyone, _ 

3. Mr. K. R. D. Karanth, learned 

counsel for the first respondent, hes raised 
a preliminary objection against the main- 
tainability of these petitions-on the ground 
that the order of the- lower court is appeal- 
able under Section 75 of the Provincial -In- 
solvency Act. It is, therefore, necessary to 
decide this point first before entering into 
the merit of the other contentions. 
:  4.. The Provincial Insolvency Act is 
a special enactment creating a special court 
and in the matter of app in insolvency 
cases, we must look into the provisions of 
Section 75 of the Act: The relevant por- 
io of Section 75 of the Act runs as fol 
ows:-—= 

“75. Appeals — (1) The debtor, any 
creditor, the receiver or any other person 
aggrieved by a decision come to or an order 
made’ in the: exercise of insolvency jurisdic- 
tion by a court subordinate to a District 
Court may appeal to the District Court, and 
the order of the District Court upon such 
appeal shall be final: ` 

Provided that the High Court, for the 
purpose of satisfying itself that an order 
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made in any appeal decided by the District 
Court was according to law, may call for 
the case and pass ‘such order with respect 
thereto as it thinks fit: ve 


The order impugned in the instant case 
was passed by the court of the Civil Judge 
in the exercise of its insolvency jurisdiction 
and that court is undisputedly subordinate 
to the District Court, If, therefore, that 
order is appealable, then, the appeal must 
ie, in the first instance, to the District 
Court. The question is whether the finding 
given by the insolvency ) 
maintainability of the petition is either a 
“decision” or an ‘order within the meaning 
of Section 75. (1Y. os 

5. The scope of the Section came 
up for consideration before several High 
Courts. In Wamanrao Deorao v. Shrikumar 
Jaikumar, AIR 1946 Nag 42, a Bench of 
the Nagpur High Court has held that a 
finding of the court that it has got jurisdic- 
tion to entertain the insolvency petition, 
amounts to a decision within the meaning of 
Section 75 (1) of the Act, even though ‘it 
does not dispose of the entire claim. 

. In Madanlal Jhunjhunwala v. Reza Ali 
Khan, AIR 1940 Cal 244, Narsing Rau, J. 
of the Calcutta High Court (concurring with 
Nasim Ali J.), said: that under Section 75 (1), 
a person aggrieved by the preliminary deci- 
sion on the point of jurisdiction has'a right 
of appeal from that decision and was under 
no obligation to appeal only against the 
final order of adjudication, l ; 

Similar is the reasoning of a Single 
Judge of the Punjab High Court in Jagat 
Dhis Bhargawa v, Bakshi Gurcharan Singh, 
AIR 1952 Punj 49. The High Court of 
Madras has, however, taken a contrary view. 


In K. Lakshmappa v. Tulasani- Venkata 
Reddi, AIR 1942 Mad 805, Patanjali Sastry, 
J., (Wadsworth, J., concurring), said: 

“While we are sensible of the difficulty 
of stating in sufficiently clear-cut and defi- 
nite terms what is and what is not an order 
for the purpose of Section 75, Provincial In- 
solvency Act, we are convinced that the re- 
cording of the mere finding, albeit in a for- 
mal manner, that the court has jurisdiction 
to entertain an application cannot be deem- 


ed to be an order within, the meaning of. 


that Section. A decision upon jurisdiction 
has only the effect of regulating procedure 
and,. where it is not sufficient to dispose of 
the application, hardly stands on a different 
footing from a ruling as to the admissibility 
of a document tendered or the relevancy of 
a question put and objected to in the course 
of the trial.” : ne 

6. In the present case, however, 
the order passed by the lower court holding 
that the insolvency petitions are maintain- 
able against the opponents, who are majors, 
does not merely deal with the jurisdiction 
of the court to entertain the petitions, , Nor 
can it be said to be an order just regulating 
the procedure of the court. It decides some 


court about the: 
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cussion touching on the merits of the an 
ication. Even otherwise, speaking general- 
y, and not with reference to any particular 
case, I feel that there is no reason why an _ 
order of so fundamental an issue as that of 
jurisdiction of a court to entertain the peti- 
tion, cannot be said to -be an “order” or a 
“decision” within the meaning of Section 75 
of the Act. I would, therefore, prefer the 
view expressed by the High Couris of Nag- 
pur, Calcutta and Punjab =~ 
`~ 7. .° In the Act, there is no definition 
of the. words “decision” or “order”. Prima 
facie, they appear to be very wide. Pro- 
visions similar to that of Section 75 (1) of 
the Act ‘are also found in other enactments. 
Reference may be made to Section 202 of 
the Companies Act, 1918, conferring a right 
of appeal against an “order” or “decision” 
made or given in the matter of winding up 
of a company. In dealing with the scope of 
is -provision, the Supreme Court in 
Shankarlal Aggarwala v. Shankarlal Poddar, 
AIR 1965 SC 507, has observed thus:— - 
a ati . the words “order or decision” 
occurring in the first part of Section 202 
though wide, would exclude merely proce- 
dural orders or those ,which do not affect 


‘the rights or Habilities of parties.” 


Similar considerations have induced the 
Supreme Court to give a limited construc- 
tion on the apparently wide words occurring 
in Section 38. (1) of the Delhi Rent Contro 
Act, conferring a right of appeal from ‘every 
order of the controller’ made _ under that 
Act. (vide the Central Bank of India Ltd. 
v. Gokalchand, AIR 1967 SC 799). 


8. In the light of the aforesaid ob- 
servations, of the Supreme Court, I am of 
the opinion that the provisions of Section 75 
(1) of the Act must also be given a restric- 
ted meaning. Every order made by: the Jn- 
solvency Court is not appealable, unless it} - 
affects some right or liability of any party. The 
section must, therefore, exclnde ill interlocu- 
tory orders regulating the procedure of the 
Court and which do not affect some right or 
liability of any party. Viewed from the 
above tests, the impugned order is certain- 
ly one which affects the rights of the par- 
ties to the insolvency petitions and hence it 
k appealable under Section 75 (1) of the 
Act. j 


9. In the result, I hold that.these 
revision petitions are not maintainable, They 
are dismissed without costs. Since the law 
was not very clear on the point, I direct 
that if the appeals are filed before the Dist- 
rict Judge within one month from to-day, 
the appellate court may condone the delay 
in filing the appeals and the appeals so pre- 
sented may be disposed of as. expeditiously 
as possible as the insolvency petitions have 
been pending since 1958. 


Petition dismissed. 
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AIR 1971 MYSORE 235 (V 58 C` 30) 


A. NARAYANA PAIL, C. J. AND 
B. VENKATASWAMI, J. 


Krishna Rao Deshpande and cthers, 
Fetitioners v. The Depu Commissioner, 
Chitradurga District and others, Respon- 
dents, 

Writ Petns. Nos. 582 to 537, 1641 to 
mR and 1616 to 1619 of 1969, D/- 18-1- 
1971. 


(A) Civil Services — Mysore State 
Civil Services (Recruitment of Local Can- 
. didates to Class II Posts) Rules (2966), 
Rule 2 (b) — Shanbhogues or Village Ac- 
countants who ceased to be hereditar~ offi- 
cers but continued to work as Shanbtogues 
by virtue of Section 16 (2), Mysore Land 
Revenue Act, 1964 do not come within the 
definition of ‘local candidates’ and as such 
their services cannot be yegularised under 
these Rules. (Paras 14, 16) 


(B) Mysore Land Revenue Act (1964), 
Section 16 (2) — Persons holding the office 
of village accountants immediately 3efore 
the commencement of the Act are ‘deemed 
to be village accountants’ under Sectim 16 
(2) but they cannot be regarded as ‘deemed 
to have been appointed’ to those posts so 
as to come within the second part of the 
definition of ‘village accountant’ in Sec. 2 
(89) of the Act. (X-Ref: Section 2 (89)). | 

(Paras 13, 14) 


Cases Referred: Chronological Paras 
(1968) (1968) 2 Mys LJ 366 = 12 
Law Rep 275, S. Narasimha 


Murthy v. State of Mysore 

(1966) ATR 1966 SC 1571 (V 58) = 
1966-2 SCA 435, Shankaranarayana 
v. State of Mysore - 

(1961) ATR 1961 SC 564 (V 48) = 
1961-2 SCR 981, Dasaratha Rama 
Rao v. State of Andhra Pradesh 2 


H. B. Datar, for Petitioners in all Peti- 
tions; R. N. Byra Reddy, High Court_Govt. 
Advocate, for Respondents Nos, 1 anc 2 in 
all Petitions. 

A. NARAYANA PAT, C. J.:— The peti- 
tioners in these cases were hereditary Shan- 
bhogues or Village Accountants working as 
such by virtue of their personal rights in ac- 
cordance with the provisions of the Mysore 
Village Offices Act, 1908. For the r2asons 
and in the circumstances to which we shall 
make reference presently, they ceased to be 
hereditary officers but continued to work as 
Shanbhogues by virtue of sub-section (2) of 
Section 16 of the Mysore Land Revenu= Act, 
1964. In these petitions they claim that 
their services under the Government :hould 
be regularised in accordance with the Mysore 
State Civil Services (Recruitment of Local 
Candidates to Class [II Posts) Rules, 1966. 

2. There is no dispute about the 
facts. As already stated, the village offices 
held by these petitioners were hereditary 
offices, the appointment to which was gov- 
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erned by rules of succession applicable under 
their personal law. After the promulgation 
of the Constitution, questicns arose about 
the constitutionality or people ot conti- 
nuing the principle of hereditary -suzcession 
in the matter of public offices. The Supreme 
Court in the case of Dasaratha Rame Rao v. 
State of Andhra Pradesh, AIR 1961 SC 564 
declared that application of hersditary prin- 
ciple would be an infringement of Arcicle 16. 
The said authoritative declaration of the law 
put an end to the continuance of hereditary 
succession to public offices. __ 

3. In 1961, the State of Mysore en- 
acted an Act called Mysore Village Offices 
(Abolition) Act whereby all the hereditary 
village offices were abolished. They also 
promulgated in the same year 1961 rules 
under the proviso to Article 809 of the Con- 
stitution called the Mysore General Services 
(Revenue Subordinate Branzh) Village Ac- 
countants (Cadre and Recruitmen:) Rules 
1961. Though the rules came in‘o force 
from Ist December, 1961, the Abolizion Act 
was brought into force much later, that is, 
on Ist February, 1968, Various Writ Peti- 
tions were filed in this Court chellenging 
the constitutional validity of the Act, This 
court upheld the validity of the Act and dis- 
missed those Writ Petitions. Appeals 
against the orders of this Court as well as 
writ petitions directly A habits to the 
Supreme Court were ismissed by the 
Supreme Court on 21st January, 19€6. The 
judgment of the Supreme Court is reported 
in AIR 1966 SC 1571, Shankaranarayana v. 
State of Mysore. 


o 4 As the State Government had, 
even as early as 1961, taken the desision to. 
abolish the offices and provide for direct 
recruitment to those offices in the normal 
way, necessary statutory provisions were 
made in Section 16 of the Mysoze Land 
Revenue Act, 1964. That section rzads:— 


“16. Village Accountant— (1). The 
Deputy Commissioner may, subject to the 
general orders of the State Government and 
the Divisional Commissioner, appoint a Vil- 
lage Accountant for a Villaze or group of 
villages and he shall perform all the duties 
of a Village Accountant prescribed in or 
under the Act or in or under any other law 
for the time being in force, and stall hold 
office under and be governed Ly soch rules 
as may be prescribed. 

(2) Persons holding the office cf a Vil- 
lage Accountant for a Village or group of 
villages immediately prior to the commence- 
ment. of this Act shall be deemed to be 
Village Accountants for such v-llage or 


‘group of villages till another person is ap- 


pointed under sub-section (1)”. 

5. Under the Recrcitment Rules of 
1961 already referred to, recruitment had al- 
ready commenced. There was also training 
specially provided for in one of the rules in 
the said Recruitment Rules. On aceount of 
the pendency of HG ee the traired per- 
sons were not immediately posted to work 
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as Village Accountants but were accommo- 
dated in other available offices like Secreta- 
ries of Panchayats. When, after the termi- 
nation of all controversies by the decisions 
of the Supreme Court, the State Govern- 
ment started taking steps to remove from 
office Village Accountants who continued to 
work as such by virtue of sub-section (2) of 
Section 16, various writ petitions were filed 
questioning the propriety of the appoint 
ments. They were dismissed on 15th Feb- 
ruary 1967. The judgment ofthis court is re- 
ported in C. S. Narasimha Murthy v. State of 
Mysore, (1968) 2 Mys LJ 366. The pre- 
sent batch of writ petitions is the next at- 
tempt by the hereditary Village Officers to 
continue in service. Their present claim, as 
already summarised at the commencement 
of this order; is that they are entitled to the 
benefit of the Mysore State Civil Services 
(Recruitment of Local Candidates to` Class 
QI Posts) Rules, 1966. 


6. . Itis obvious that they could claim 
the benefit of these rules only if they come 
within the definition of “local candidate” 
given in the said rules. By the definition, 
with which we shall presently deal, a local 
candidate is one who has been appointed by 
an appointing authority which expression is 
also separately defined under the rules. 
These definitions are found in clauses (a) 
and (b) of Rule 2 .of the said rules. Those 
clauses read as follows:— 

“(a) ‘appointing authority’ 
appointing authority as define 
of Rule 2 of the Mysore. Civil Services 
itean, Control and Appeal) Rules, 

(b) ‘local candidate’ means any f= 
appointed to’ any of the categories of Class 
Tit posts by an appointing authority b 
direct recruitment otherwise than in accord- 
ance with Rule 4 of the Mysore State Civil 
Services (General Recruitment), Rules, 1957, 
or the special rules of recruitment apoioa 
to such category of Class II posts, but does 
not include any person,— 

(i) selected for any Class III post by a 
State Level Recruitment Committee or a 
Divisional Level Recruitment Committee 
whose selection has been validated by the 
Mysore State Civil- Services Class III Posts 
Recruitment (Validation) Act, 1965 (Mysore 
Act 17 of 1965); or to 8 

. (ii) selected by the Mysore Public Ser- 
vice Commission; or : f 

(iii) appointed temporarily for a fixed 

period or for any item of work. 


7. It is first urged on behalf of the 


means the 


petitioners that the Village Accountants’ Re-- 


cruitment Rules to which we have already 
referred, classify these posts as belonging to 
Class TY. i 


8 It is. next urged that because 


they continued by virtue of sub-section (2). 


of Section 16 of the Mysore Land Revenue 
Act, they are persons 
than in accordance with Rule 4 of the 
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in clause (a) 


appointed: otherwise- 


A.L R. 


Mysore State Civil Services (General Re- 
cruitment) Rules, 1957 or by the special 
Rules for recruitment applicable to the cate- 
gory of Village Accountants, namely, the 
Rules of 1961 referred to above. 

p These circumstances, according 
to the argument, are sufficient to bring them 
within the definition of ‘local candidate’ ex- 
tracted above, | 

10. The entire matter, therefore, 
depends upon the interpretation and true 
effect of sub-section (2) of Section 16 of the 
Mysore Land Revenue Act ; 

11. Under the said sub-section,” per- 
sons holding the office of Village Account- 
ants immediately prior to the commence- 
ment of the Act are deemed to be Village 
Accountants of the villages to which the 
office relates. The Section does not say 
that they should be deemed to have been 
appointed to those posts. Omission to use 
the word ‘appoint’ in this sub-section is de- 
pended upon by the Government Advocate 


‘In support of his contention that this is not 


a case of appointment at all, and that there- 
fore the petitioners can never come within 
the description of persons appointed by an 
appointing authority otherwise than in ac- 
cordance with e relevant recruitment 
rules. Mr. Datar for the petitioners con- 
tends that, by the definition contained 
in Clause (89) of Section 2 of the 
Land Revenue Act, a Village Accountant is 
a Village Accountant appointed or deemed 
to have been appointed under Sec, 16. The 
actual appointment referred to in the defi- 
nition is said to relate to those’ appointed 
under sub-section (1) and the expression 
“deemed to be appointed” is said to relate 
to sub-section (2). 

12. We do not think that there is 
firm basis for clearly relating the second 
part of the definition to sub-section (2). In 
the case of persons appointed or deemed to 
be appointed to a post, their right to hold 

e post flows from the appointment itself 
or an appointment fictitiously regarded as 
existing ty the use of the expression “deem- 

to be appointed” in the definition, In 
the second case therefore, there must be a 
provision of law which creates a fiction of 
appointment. any provision, of law says 


that in certain circumstances a certain pèr- 
- son shall be deemed to have been appoint- 


ed as a Village Accountant, such would be 
the persan who falls within the second part 
of the definition in clause (89) of Section 2. 
When such a fiction is created, it has ne- 
cessarily to be assimilated to the appoint- 


ment under sub-section (1) of Section 16. 


13. But sub-section (2) of Section 16; 
does not create a legal fiction of appoint- 
ment at all. It does not say that the per- 


sons described therein shall -be deemed to 
have been appointed but deals with persons 
already eppointed by virtue of _ hereditary 
succession and who were actually holding 


-the office of Village Accountant at the com- 


mencemeat of the Act, and provides that} 
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[they shall be deemed to be Village Acco.mt- 
ants. The reason therefor is quite obvibus. 
They had already been appointed and work- 
ing as Village Officers having come to hold 
the office by virtue of the principles of kere- 
ditary succession. When that principle was 
declared unconstitutional, they would Jose 
the right to hold that office which would at 
once become vacant. It would involve s»me 
time to make recruitments to the offices by 
applying principles other than those of kere- 
ditary succession, All that the law did was 
to provide for the interregnum by continu- 
ing the Village Officers who had come by 
hereditary succession by creating a legal fic- 
tion that, though in consequence of the zon- 
stitutional provision they had no righ: to 
hold the offices, they must be deemec to 
continue to hold the offices until provision 
is made for appointment in the normal way. 
The deeming provision of the statute refers 
only to the continuance of the office. That 
is to say, persons who have lost their right 
to hold the offices must be regarded as still 
having the said right—related to a soarce 
other than the one which could be regard- 
ed as unconstitutional. The original soarce 
of their right was the principle of hered-tary 
succession; that became unavailable; hence 
a new source is substituted for the same by 
the deeming provision of sub-section (2) of 
Section 16 of the Land Revenue Act. 


We are, therefore, clearly of 
the opinion that persons in the position of 
the petitioners who continue to hold the 
office by virtue of sub-section (2) 
of Section 16, cannot be described 
as persons appointed to that post. They 
cannot therefore come within the scop2 of 
the definition of ‘local candidate’ in the 
rules of 1966 referred to above. 


15. The Government Advocate has 
also suggested that even if they may be re- 
garded as appointed, they come within the 
exception set out in clause (iii) of the defini- 
tion, because they should in that circum: 
stance be regarded as having been appointed 
temporarily for a fixed period or for any item 
of work. The first part of the exception 
may not be clearly applicable because “xed 
period’ is a period with certain specific ter- 
minals, and two views are possible as tc the 
manner of fixing: the terminal points viz., 
that they should be specified date or dates 
ascertainable with reference to the happen- 
ing of events, However, there is some orce 
in the other suggestion that they maz be 
regarded ‘as persons appointed for a certain 
item of work, 


16. - As the petitioners 
the reasons already set out, 
the definition of ‘local candidate’, they are 


14. 


do not for 


not entitled to the benefit of regularisation ` 


under the Mysore State Civil Services (Re- 
- Jeoruitment of Local Gandidates to Class IH 
jPosts) Rules, 1966. 


Chinnappa v. State (A. N. Pai C. J.) 


come within ` 
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All the petitions are accordingly 


Petitions dismissed. 


17. 
dismissed, 
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A. NARAYANA PAT, C. J. AND: 

B. VENKATASWAMI, Ñ. 

Chinnappa Lakshma Setty and others, 
Petitioners v. The State of Mysore by its 
Chief Secretary, Vidhana Soudha, Bar galore 
and others, Respondents. 

Writ Petns. Nos. 4617 to 4619 of 1970, 
D/- 12-1-1971. 

Mysore Irrigation Act (16 of 1965), 
Sections 27 and 28 (1) —- Government Order 
directing addition of lands to receive water 
supply from certain irrigation work yvithout 
considering possibility of detriment to exist- 
ing lands already under regulation is beyond 


eir power and should be quashed -—~ 
(X-Ref: Constitution of India, Article 226). 
(Para 17) 


Such order is not one in acco-dance’ 
with the law and affects prejudicially the 
rights of the owners of existing lands al- 
ready under regulation to have a fair con- 
sideration by the Irrigation Officer of the 
question whether supply to any further 
areas of land would be detrimental to their 
interests. : (Paras 14, 15) 

G. R. Ethirajulu Naidu, for Petitioners; 
R. N. Byra Reddy, High Court Govt Plea- 
der (for Nos. i- and 2) in all Petns. and 
Kandidal Manjappa (for Nos: 8 to 17) in 
W. P. No. 4619 of 70, for Respondents. 

A. NARAYANA PAI, C. J.:— These 
three writ petitions are heard  tcgether 
because they raise common questions >f fact 
and law. The statement of the case and the 
formulation of the points are such that a 
detailed consideration of first of the writ 
petitions will dispose of all the wri: peti- 
tions, 

2, The petitioners impugn an order 
of the State Goovernment No. PWD 3 II B 69, 
dated the 17th April 1969 directing an addi- 
tion of an extent of 109 acres and 2) gun- 
tas of land of Rajendrapura village, Eunigal 
Taluk, Tumkur District within what is des- 
coped ame pounced et uncer: the 

eepambhudi k situated in Huliyerdurga 
village of the said Taluk, eens 


8. The petitioners are among the 
cultivators owning wet lands irrgated with 
the water of the said Deepambhudi Tank. 
Their principal grievance in this case is that 
the inclusion of this additional area for irri- 
gation with the water of the Deepambhudi . 
tank would result in diminution of adequate 
supply of their lands. ‘They also contend 
that the procedure prescribed by the Irriga- 
tion Act which governs the situation had 
not been followed with a view to tske the 
first preliminary decision that the additional 
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supply will not be detrimental to the existing 
supply. e legal contention is that the 
impugned order of the State Government is 
not in accordance with law or is at any rate 
beyond the scope of the statutory powers of 
the State Government. 

: The bulk of the averments in 
both the affidavits relate to facts depended 
upon by the contending parties to make out 
their respective cases of inadequacy or ade- 
quacy of water supply. e petitioners 
state that the undoubted facts that in the 
year 1927-28, 140 acres of land were ex- 
cluded from the scope of water supply from 
the Deepambhudi tank and converted from 
wet to 
one of the petitioners for converting his dry 
land into wet land had been refused in May 
1968 on the ground that it was not desirable 
to add more achkat under the Deepambhudi 
tank, taken along with the undisputed fact 
or fact described by the petitioners as in- 
disputable that there has not been any 
change in the circumstances so far as the 
water available in the tank is concerned fur- 
nish sufficient basis for their contention that 
the inclusion of this additional area within 
the achkat will result in diminution of water 
supply, to the petitioners and others already 
within the achkat. 


5. On behalf of the State Govern- 
ment, an affidavit by the Executive Engi- 
neer, incharge of this irrigation work has set 
out certain -figures, He states that there 
is within what he describes as the achkat 
area of Deepambhudi tank another 
called the Kempambundi tank with a capa- 
city to feed 154 acres, and gives the fol- 
lowing calculations: 

Water available for irrigation 


from Deepambhudi tank 854 units 

Water available for irrigation 

from Kempambudi tank 122 units 
Total 976 units 

Deduct 10% for loss 98 units 


a) 

878 units 

Each unit is sufficient to feed or irrigate 
1% acres so that the total capacity of both 
the tanks would be 1,317 acres. He further 
states that the authorised achkat under the 
Deepambundi tank is 1,087 acres plus some 
unauthorised temporary achkat, that the 
total quantity of water required for feeding 
the existing achkat would be 787 units leav- 
ing a balance of 91 units as surplus which 
is capable of being used for the extension 
now sought to be included under impugned 
order of the Government. : 
6. Mr. Ethirajulu Naidu, the learn- 

, ed counsel for the petitioner, 
on these figures contends that it is not cor- 
rect to treat the two tanks as falling within 
the achkat of Deepambhudi tank or consti- 
tuting a single irrigation unit which may be 
rightly called the achkat of Deepambhudi 
tank, but that Kempambundi tank itself has 
its own achkat of 154 acres. He states that 
we should examine the position from the 
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ry land and that an application by. 


commenting. 


AIR 
point cf view of figures exclusively relatable 
to the Deepambhudi tank. So considered, 
the position would þe as follows; 

Water available. from the 

Deepambundi 854 units 

Deduct 10% __ 85.4 units 
768.6 units 


These units are sufficient to feed 1,152.9 
acres which is less than the admitted extent 
of the achkat of the Deepambundi 
which is 1,180 acres, 

7. It has been suggested in the 
course of the arguments on behalf of the 
State Government that the 154 acres refer- 
red to as capable of being irrigated -by 
Kempambundi tank are included within what 
is described as the authorised achkat of 1137 
acres of Deepambundi tank. Jt may or may 
not be correct. At any rate, it is not pos- 
sible for us clearly to verify its accuracy 
gam the information furnished in the aff- 

avit. 

8. We do not, however, consider 
that we should go deeper into this matter of 
fact because we are not sitting as a Court 
of Appeal having jurisdiction to examine and 
record findings of fact. In exercise of our 
powers under Article 226 of the Constiti- 
tion, all that we could rightly and properly 
do is to examine whether the statutory au- 
thority has acted within the limits of the 
statute and in accordance with what may 
be regarded as the clear mandate of the 
statute and: also whether any rights of the 
petitioners have been infringed by the exer- 
cise of such ‘power. 


9 For a consideration of this point, 
reférence should now be made to some of 
the provisions of the Mysore Irrigation Act, 
1965. Chapter IV thereof deals with Regu- 
lation of Irrigation, The first section there- 
in, namely, Section 27 confers powers upon 
an officer called the Irrigation Officer for 
regulation of water supply, It requires him 
before making any orders thereunder, to 
make such enquiry as he deems fit in the 
first instance and also to consult a Com- 
mittee appointed by the State Government 
consisting of such number of official and 
non-official members as may be prescribed. 
Sub-sec‘ions {1) & (2) of Section 28 relevant 
to our present discussion reads as follows:— 

“28. Application for permission to use 
water from an irrigation work.— 

_ (1) Any person desiring to have supply 
of water from an imigation work for irri- 
gating a land not included in any area to 
which supply of water is regulated under 
Section 27, shall make a written application 
to that effect to the Irrigation Officer. Sub- 
ject to any general or special order made by 
the State Government determining the ex- 
tent of lands for which water can be mads 
available from such irrigation work, such 
officer may, if in his opinion such supply 
can be made without detriment to the sup- 
ply of water to lands included in any area 
to which supply of water is regulated under 
Section 27, order the supply of water and 
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for such period not exceeding six years sub- 
ject to such conditions as may be specified 
in such order. 

(2) If after a period of six succersive 
years of supply of water made to any land 
referred to in sub-section (1), the holder of 
such land applies for’ the supply of water 
being made permanent, such applicetion 
with the opinion of the Irrigation Offcer, 
shall be forwarded to the Deputy Commis- 
sioner of the district. The Deputy Commis- 
sioner of the district shall then take steps 
in accordance. with law to include the land 
in the area to which supply of water is re- 
gulated by Section 27”. : 

10. It will be seen from first sub- 
section of Section 28 that the powe: o 
making water available to the lands is vest- 
ed in the Irrigation Officer. The owner of 
the land who wants the. same to be fed by 
irrigation has to make an application to the 
Irrigation Officer, and the officer may grant 
his request only if in his opinion such supply 
can be made without detriment of supply 
of water to the lands included in the area 
to which supply is already regulated under 
Section 27. It is seen further that the first 
step is grant of temporary irrigation, ard it 
is only after six successive years of 3uch 
temporary supply that the holder of land 
may apply for the supply being made per- 
manent. When such an application is made, 
the Irrigation Officer has to forward the 
same to the Deputy Commissioner of the 
district along with his own opinion, and 
it is then for the Deputy Commissioner of 
the district to take steps in accordance with 
law to include the land in the area to which 
supplies are already regulated under Sec- 
tion 27. 

il. Thus, the statute itself selects 
officers for the exercise of certain powers 
and confers powers upon them in specific 
terms. Sub-section (1) of Section 2€ no 
doubt refers to certain power of the ‘Sov- 
ermmment intended to control the exercise of 
the power by the Irrigation Officer. That 

ower is of determining the extent of the 
lands for which water can be made avai_able 
from any specified irrigation work. In other 
words, the Government may set a limit to 
the area to which water can be supplied 
from a specified irrigation work, and nei- 
ther the Irrigation Officer nor the Deputy 
Commissioner can supply water to the lands 
beyond the limit prescribed by the State 
Government. ` 


12. The complete picture of the 
procedure, therefore, is that in respect of 
any irrigation work the State Government has 
the power to specify the maximum area of 
land which can be irrigated with the water 
therefrom. The lands to which water can 
be supplied, and the manner in which the 
same should be regulated are matters with- 
jn the power of the irrigation Officer under 
Sections 27 and 28 (1). When the initial 
exercise of the power under Section 27 is 
completed and an area of land to be irri- 
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gated from a certain irrigation work is set- 
tled, further additions thereto of lands to re- 
ceive irrigation from the same irrigation 
work can be made only by following the 
procedure under Section 28 (2) and (2). 

13. In fixing the first area or the 
original area under Section 27, the Irriga- 
tion Officer will no doubt hav2 examined the 
nature of the crops, extent of the water 
supply necessary therefor and- the sufficiency 
or insufficiency of water available frem the 
irrigation works. We may take it, there- 
fore, that when the regulaticn is complete, 
the opinion of the Irrigation Officer under- 
lying the totality of this regulation is that 
the water in the irrigation work in the exist- 
ing and foreseeable circumstances would be 
sufficient to maintain the cultivation of crops 
as specified by him on the lands to which 
he has already directed issue of supply of 
water. 


14. When the second stage of ad- 
ding further area arises under sub-section (1) 
of Section 28, there is a diference in the 
approach he is required to make to the 
problem. He should examine the q-iestion 
whether the additional supplies sought by 
the new applicant could be made without 
detriment to the supply of water to lands 
included in any area to waich supply of 
water is already regulated by him under 
Section 27. Although, therefore, it may not 
be completely correct for the petitioners to 
suggest that once water is supplied to their 
lands they are entitled to a certain specified 
quantity for all times to come, they aze cer- 
tainly entitled to a fair consideration by the 


Irrigation Officer of the question whether 
any additional supply or supply to 
any further areas of land would be detri- 


Section: 27 of the Act may also be žurther 
controlled by action under Section 8h of the 
Act regarding the crops to be grown on the 
land etc. The Irrigation Officers power of 
regulation under Section 81 is subject to ap- 
peal to the. Deputy Commissioner. 


15. These considerations meke it 
abundantly clear that even when the Irriga- 
tion Officer examines the position of ade- 
quacy or inadequacy of wate: and pos- 
sibility of detriment to the existing lands al- 
ready under regulation, the procedure he 
adopts, his process of reasoning or exami- 
nation and: his ultimate opinion may possi- 
bly affect prejudicially the rights already ac- 
quired by the owners of lands within the 
original achkat. Although the principles of 
natural justice directly applicable to the exer- 
cise of judicial or quasi-judicial power may 
not apply and the power here exercised is 
purely administrative or executive power, . 
the conditions prescribed by the statute for 
the exercise of that power in themselves con- 
trol the exercise of such power. They are 
a statutory substitute for the principles of 
natural justice and impose on the statutory 
authorities the duty to act fairly when exer- 
cising the power. 


mental to their interests. Reguecen under 
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16. If a further reference is made 
to basic Section 27 itself in this connection, 
it becomes clear that before. an opinion can 
be entertained by the Irrigation Officer he 
should make an inquiry such as may be 
necessary for the purpose because Sec- 
tion 28 (1) is only an extension of the 
power of regulation under Section 27. Now 
Section 28 (1) expressi 


addition of specified lands to the achkat 


can be made only upon an application by. 


a party for which rules prescribe a form. 
Reading Sections 27 and 28 (1) together.-it 
would follow that before entertaining the 
opinion whether additional supply would be 
detrimental to the existing supply or not, 
the Irrigation Officer should make such in- 
quiry as is necessary for the, purpose and 
because his ultimate opinion may be one 
which affects existing owners of land already 
within the achkat, he must devise some 
method of ascertaining the necessary facts. 
As the statute does not prescribe any proce- 
dure he may either hear the parties or re- 
ceive their representations in such manner as 


may be fair in‘ all the circumstances of the- 


case. 

17. Such being the legal position, 
the impugned order of the Government to 
the extent to which it directs specified sur- 
vey number to be included within the ach- 
kat is beyond their power and should be 
quashed. But because the Government have 
the power under sub-section (1) of Sec. 27 
of determining the limit or extent of lands 
for which water can be made. available, 
_ they would have the power from time to 
time of increasing or reducing the extent of 
such land., 

18. The result, therefore, is the 
order of Government. impugned 
eases must be upheld as one authorising an 
increase in. the existing achkat area’ by an 
area not exceeding 109 acres 20: guntas of 
Rajendrapura village. In other respects, the 
order is quashed, © reserving liberty to the 
Irrigation Officer to exercise his powers 
under Section 28 (1) in the manner pres- 


cribed above. Be DN, 
19 disposes of all the 


This order 
three writ petitions, - - 
. Order ‘accordingly. 
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R. K. Kulkarni, Petitioner v. The Divi- 
sional Commissioner, Belgaum and ‘others, 


. Respondents. 


ae Writ Petn. No, 2478 of 1965, D/- 6-1- 
l. . 

Constitution of India, Article 162 — 
Regularisation of service by executive order 
under Article 162 should not be from any 
date prior to 1-11-1956 in the case of allot- 
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requires that the . 


himself and respondents 4 to 25. 
in: these.. 


tees under States Reorganisation Act as it 
would interfere with Central Government’s 
power of integration under Section 115 (5) 
of that Act. (X-Ref: States Reorganisaticn 
Act (1956), Section 115 (5)) AIR 1971 
Mys 53, Relied on. (Para 9 

The nature of sérvice ` of poon ap- 
ointed on ad hoc basis is merely that of a 
ocal candidate in the erstwhile State of 
Mysore and therefore their service upto the 
date of -enlistment or regularisation must be 
regarded as irregular service which cannot 


‘be counted .for seniority as against periods 


ara 9 
Paras 


of regular service. . l 
Cases Referred: . Chronological 
(1971) AIR 1971 Mys, 53 (V 58) = 
(1970) 2 Mys LJ 187 = 1971 Lab 
IC 176, Chandramouli. v. State of 
` Myscre } 

H. B. Datar, for Petitioner; R. N. Byra 
Reddy, High Court Govt. Advocate (for Nos. 
1 to 8& and L. G. Havanur (for Nos, 4, 6, 
7, 8, 22 and 25), for Respondents. i 


A. NARAYANA PAI, C. J.:— This 


` Writ Fetition was: originally included in a 
- batch of writ petitions all 


of which were 
disposed of by a common order dated 25-2- 
1969. It was later discovered that this writ 
petition had been’ wrongly included in tke 
said batch. The said order of 25-2-1969 in 
so far as it related to tbis writ petition was 
recalled and set ‘aside on 28-1-1970. As 
directed in the same order fresh notice was 
issued to parties who were. unrepresented 
by counsel. Service on them also has now 
been completed, 

. 2 The question raised by the peti- 
tioner is one of relative seniority between 
One of 
the village offices in the erstwhile State of 
Bombay- went by two names—Kulkarni and 
Talati. Kulkaris were hereditary village offi- 
cers enjoying watan land for service. Tala- 
tis were non-hereditary stipendiary officers. 
The petitioner, a hereditary Kulkarni had 
been working as such from 1940 onwards. 
When the Kulkarni watans were abolished 
by an Act of the Bombay Legislature with 
effect from 1-2-1952, the petitioner along 
with other Kulkarnis was absorbed into Gov- 
ernment service as stipendiary Talati. Such 
absorption took effect from 1-2-1952. i 


3. Respondents ` 4- to 25 were ap- 
pointed as on an ad hoc appointment be- 
tween the dates 25-3-1945 and. 16-1-52. 
Such ad hoc appointment is in all material 

articulars the same as the appointment as 
ocal candidate in the erstwhile State of 
Mysore. The said respondents were  subse- 
quently enlisted as regular Talatis as from 
81-8-1956. Such enlistment is equivalent to 
what is called re isation in the erstwhile 
State of Mysore. 


4, On 21-11-1952, 
Commissioner of Haveri 
certain order confirming some persons «s 
Talatis and making further promotions of 
some out of them. The effect of the order 


the Assistant 
Division made a 


`S 


count, 
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was that respondents 4 to 25 though enlist- 
ed only as from 81-8-1956 were to be re- 


garded as having been confirmed as from 
1-2-1952 which is the same as the date on 
which the petitioner was absorbed into Gov- 
ernment service as a sti andiary Talati, The 
result was that respondents who were older 
in age than the petitioner became entitled to 
claim seniority above hi i 

5. The petitioner appealed tc the 
Deputy Commissioner, Dharwar and then to 
the Divisional Commissioner, Belgaum, but: 
without success. Hence this Writ petition. 


6. So far as the determinaticn of 


' seniority is concerned there does not appear 


to have been any regular set of rules gov- 
erning the cadre of Talatis in the erstwhile 
State of Bombay. With regard to Kulkarnis 
subsequently absorbed as stipendiary Talatis 

er abolition of watans there was an order 
issued on 23-6-1954 according to which, the 
inter se seniority of Kulkarnis absorbed as 
Talatis should be determined according to 
the length of service as Kulkarni and among 
persons having equal period of service ac- 
cording to age; it also provided for length 
of service being taken as determinative when 
age was same and vested a discretion with 
the Prant Officer or the Assistant Commis- 
sioner to determine the seniority when both 
service and age were the same. 


T: There is another order referred 
to in this case namely, an order of the 
Bombay Government dated 80th September 
1954 which among other things contained a 
direction that seniority should be fixed on 
the basis of pay and that previous service, 
that is, service before enlistment shoul not 
That order however, refers specifi- 
the revenue depart- 


cally only to clerks in 
of its own 


ment, It may not, therefore, 
force, apply to Talatis, 


8. The legal position therefore is 
that there was no specific rule for determi- 
nation of relative seniority as between Kul- 
karnis absorbed as Talatis and persons 
directly appointed as Talatis, But one thing 
is clear viz., that whichever be the source 


` of: recruitment, after recruitment both fall 


into the same category of stipendiary talatis. 


9. There is also another factor 
about which there could be no dispute or 
doubt. As already pointed out by us the 
character or nature of service of persons ap- 
pointed on ad hoc basis upto the date of 
enlistment is merely that af a local candidate 
in Mysore. With reference to the local can- 
didates and the nature of their service the 
principles have been fully discussed in the 
case of Chandramouli v. State of Mysore, 
(1970) 2 Mys LÝ 187 = (AIR 1971 Mys 
53). After referring to the decisions of the 
Supreme Court and of this Court it is point- 
ed out therein that service of local candidate 
upto the date of regularisation must bə re- 
garded_as irregular service which carinct be 
counted for seniority as against periocs of 
regular service. 
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It has also been pointed cut in that 
case that where the State Government in 
exercise of its executive power under Arti- 
cle 162 of the Constitution makes ar. order 
for regularisation of service of a local can- 
didate, the State Government may fix a date 
for regularisation according to its discretion 
or opinion subject however, to the condition| - 
that in the case of allottees under the States 
Reorganisation Act the date selected fcr com- 
mencement of regular service should not be 
any date prior to Ist November, 1956, be- 
cause, to do so would be interfering with or 
impeding the exercise of the power of the 
Central Government to bring about integra- 
tion of services under Section 115 of the 
States Reorganisation Act, 

10. The last mentioned principle is 
sufficient to decide and dispose af this case. 
The Government could not have regularised 
the services of the respondents from any 
date prior to 1-11-1956. The enlistment or 
regularisation was given effect to fram 81- 
8-1956 though the order of enlistment was 
made after 1-11-1956, However, no one 
has challenged that date till now and the 
petitioner is not interested in chal enging 
the same because his prior absorpticn into 
Government service from 1-2-1952 will give 
him seniority over the respondents 4 to 25 
enlisted or regularised as from 31-8-1956. 


. AL We, therefore, issue a writ 
quashing the order of the Deputy Commis- 


„sioner and the Divisional Commissioner de- 


termining the date of commencement of 
regular service of respondents 4 to 25 as 
1-2-1952 and declaring that the commence- 
ment of such regular service could cnly be 
31-8-1956 and the commencement of regular 
service of the petitioner is 1-2-1952. It goes 
without saying that this determinazion of 
relative seniority will entitle the petitioner 
to such benefits as may flow in consequence 


of this order. 
Petition allowed. 
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Vv. S. MALIMATH AND E. S 
VENKATARAMIAH, Jj. 

Gajanan Chintaman Deshpands and 
others, Appellants v. Karnatak Glass Indus- 
tries and others, Respondents. l 

First Appeal No. 115 of 1962, D/- 
18-12-1970, against judgment and dezree of 
Civil J., Sr. Division, Belgaum, D/- 18-4- 
1962. 

Limitation Act (1908), Article 181 — 
A preliminary decree for sale on a mortgage 
if not challenged in appeal becomes final and 
conclusive and. the limitation under Art. 181 
for making an application for final decree 
starts after the expiry of six months’ period 
fixed for payment in decree — But if the de- 
cree is challenged in appeal then the ope- 
rative preliminary decree is that of the ap- 
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pellate Court, (X-Ref: Civil P. C. (1908), 
Order 34, Rule 5) — ATR 1917 All 163 (SB 
& AIR 1926 PC 98, Rel. on, (Para 2) 
Thus, where in a suit for sale on a 
mortgage a -preliminary decree for sale is 
passed against the mortgagor but the suit 
is dismissed against the co-defendant surety 
for the personal discharge of the mortgage 
debt anit the plaintiff appeals only against 
the dismissal of the suit against the surety 
without either impleading the mortgagor or 
challenging the preliminary decree against 
him the operative preliminary decree for 
making an application for final decree is the 
trial court’s decree and not the appellate de- 
cree. Hence, an application filed more than 
6 years after the trial court’s decree is bar- 
red under Article 181. 
Cases Referred Chronological 
' (1926) AIR 1926 PC 93 (V 18) = 
58 Ind App 197, Si Jowad Hus- 


sain v. Gendan Sing , 

. (1917) AIR 1917 All 163 (V 4) = 
ILR 89 All 641 (SB), Gajadhar 
Singh v. Kishen Jiwanlal . A 2 
io) . K. Joshi, for Respondents No. 1 and 

2 lo. 

MALIMATH, J.:— This is a plaintifs 
regular first appeal against the decree pass- 
ed by the Civil Judge, Senior Division, Bel- 
gaum, in Special Suit No. 67 of 1958. The 
respondents are the original defendants 1 
at 2, Defendant-1 executed two mort- 
gage deeds in favour of the plaintiff on 24. 
12-1946 and 26-7-1947 mortgaging its pro- 
perties and borrowed certain amounts from 
the plaintiff. Defendant-2 who had no inte 
rest in the mortgage properties gave a per- 
sonal guarantee and became a surety for the 
discharge of the mortgage debt of defen- 
dant-1. The plaintiff brought the suit against 
both the defendants, The learned Civil 
fudge, Senior Division, Belgaum, made a-pre- 
iminary decree on 20-11-1954 under O, 84, 
Rule 4 of the Code of Civil Procedure. The 


reliminary decree gave six months time to 
Day the decretal amount failing which the 
plaintif was entitled to make an applica- 


tion for a final decree under Order 84, 

Rule 5 C. P, Code. The suit against defen- 

dant 2 was dismissed. á ` i 

The plaintiff preferred an appeal to 

the High Court of Bombay challenging the 

dismissal of his suit against defendant 2, 
(Contd. on next colmn.) - 


G. C. Deshpande v. K. G. Industries (Malimath J.) 


ATR, 


Defendant 1 was not impleaded as a party 
in the said appeal. Consequent upon the 
Reorganisation of States, the said appeal - 
was transferred to the aie Court of Mysore 
where it was renumbered as Appeal No. 
R. A. (B) 191/1956, This court allowed 
the plaintiffs appeal and made a decree 
against defendant-2 on 25-11-1960. This 
court came to the conclusion that the liabi- 
lity of defendant-2 as surety was co-exten- 
sive with that of defendant-l. 
The plaintiff thereafter filed an appli- 


‘cation, Ex. 158, on 6-9-1961 in the Court 


of the Civil Judge, Senior Division, Bel- 
gaum, under Order 84, Rule 5 of the C. P, 
Code and prayed for a final decree for sala 
of the mortgage property to recover a sum 
of Rs. 2,58,865-15-0 with future interest. It 
was stated in the application tbat the right 
to: apply for a final decree under Order 34, 
Rule 5, Civil Procedure Code accrued on 
the expiry of six months from the date of 
the decree passed by the High Court in 
R. A. (B) No. 191/1956 dated 25-11-1960. 
It was therefore asserted that as the said 
period of six months expired on 26-5-1961, 
the ‘cause of action or the right to apply 
unser Order 84, Rule 5 accrued on 26-5- 


The learned Civil Judge, Senior Divi- 
sion, Belgaum, by his order. dated 13-4-1969 
dismissed the panut application, Ex. 153, 
holding that the same was barred by time 
under Article 181 of the Limitation Act. 
The learned Judge took the view that the 
right to apply or a final decree under 
Order 84, Rule 5 accrued on the expiry of 
six months after the passing of the prelimi. 
nary decree by the trial Court on 20-11-1954 
and not after the expiry of six months from 
the date of the decree passed by the High 
Court in R. A. (B) 191/1956 against defen- 
dant-2. It is the correctness of the deci- 
sion of the trial Court that is challenged in 
this regular first Appeal. It is, however, 
necessary to mention that the appellant hag 


confined his claim in this appeal only to a 
sum of Rs. 1,00,000/- and has paid the 
Court-fee on the said amount. 


2. Jt is not disputed by the learned 
counsel for either party that the Article in 
the First Schedule of the Limitation Act, 
1908, applicable to the present application 
under Order 84, Rule 5, Civil Procedure 
Code is Article 181 which reads as follows: 


Description of Period of Time from which period 
application. - Limitation, -begins to run. 
181. Application for which no period Three years. When the right to 


of limitation is provided else- 
where in this schedule or 
section 48 of the Code of Ci 
Procedure, 1908. 


The question For consideration is as ta’ 


whether the right of the plaintiff to apply 
for a final decree accrued on the expiry of 
six months allowed for payment by the de- 
cree of the trial Court dated 20-11-1954, 
Order 84, Rule 5, Civil Procedure Code pro- 


apply accrues. 


vides that where payment is not made as per 
the directions in the preliminary decree, the 
Court shall, on application made by the 
laintiff in this behalf, pass a final decree 
Birecting that the mortgaged property or a 
sufficient part thereof be sold, and that the 
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proceeds of the sale be dealt with in the 
manner provided in sub-rule (1) of Ruls 4. 
If no appeal was preferred, it is obvious that 
the application for a final decree wader 
Order 84, Rule 5 could have been filed in 
this case within three years after the expiry 
of six months: of the passing of the prelis 
minary decree by the trial Court on 2C-11- 
1954, In a case where an appeal is prfer- 
red against the preliminary decree, it is the 
decree that is ultimately passed by the Ap- 

ellate Court that will be the  prelimizsary 
a in the case on the basis of which 
alone the plaintiff can make an application 
for a final decree under Order 34, Ruk 5. 
Where the Appellate Court affirms or modi- 
fies the decree, the preliminary decree pass- 
ed by the trial court gets merged in the de- 
cree of the Appellate Court. Therefore, in 
a case where a preliminary decree passed 
by the trial Court is challenged in ‘appeal, 
it is the decree passed by the appellate 
Court that becomes the preliminary decree 
and therefore the basis for making an appli- 
cation for final decree under Order 34, 
Rule 5. In such cases, it is clear that the 
right to apply accrues when the decre is 
passed by the A pelita Court. This posi- 
tion is well settled in view of the pro- 
mouncement of the Privy Council in Seiyid 
Jowad Hussain v. Gendan Singh, AIR 1926 
PC 98. In that case, the Privy Council has 
laid down that where an appeal is prefer- 
red against a preliminary decree, the -ime 
for applying for final decree runs from the 
date of the appellate decree, Their Lord- 
ships of the Privy Council referred with ap- 
proval the view expressed by Justice Banerji 
‘and Justice Tudball in the Special Bench 
decision of the Allahabad High Court re- 
ported in ILR 89 All 641 = (AIR 1917 
All 163) (SB), Gajadhar Singh v. Kishen 
Jiwan Lal. Their Lordships have apprcved 
the following passage in the judgmen: of 
Justice Banerji: 


. “It seems to me that this rule regalat- 
ing application for final decree in mortgage 
actions contemplates the passing of only 
one final decree in a suit for sale upon a 
mortgage, The essential condition to the 
making of a final decree is the existence of 
a preliminary decree which has become 
conclusive between the parties. When an 
appeal has been preferred, it is the de2ree 
of the appellate court which is the final 
decree in the case.” - 

Their Lordships of the Privy Council also 
approved the following passage in the Judg- 
ment of Justice Tudball: 


“When the Munsiff passed the dezree 
it was open to the plaintiff or the defendant 
to accept that decree or to appeal. If an 
appeal is preferred, the final decree is the 
decree of the appellate court of final juris- 


diction. When that decree is passed, ® is 
that decree and only that which can be 
made final in the cause between the 


parties.” 
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The principle that emerges from the judg- 
ment of the Privy Council is that if a pre- 
liminary decree passed by the trial court is 
challenged in appeal, it is the decree of the 
appellate court of final jurisdiction that has 
to be treated or considered as a preliminary 
decree in the case and not the decree of the 
trial Court. It also follows from the said 
decision of the Privy Council that if the 
preliminary decree passed by ths trial 
Court is not challenged in appeal and is 
thereby allowed to become final and con- 
clusive, the decree of the trial Court alone 
becomes the basis for making an applica- 


tion for passing a final decree under 
Order 34, Rule 5 C. P. Code. In view of 
the authoritative ronouncement o7 the 


Privy Council on the point, it is urneces- 
sary for us to consider the decisions of 
other High Courts cited at the Bar. 

8. The question for consideration in 
this case, therefore, is as to whether the 
preliminary decree passed by the trial Court 
in this case on 20-11-54 was challenzed in 
the appeal preferred by the plaintiff. The 
plaintiff secured a preliminary decree under 
Order 84, Rule 4, against defendant-1 who 
alone had morig the properties in favour 
of the plaintif. The aintiff had, there- 
fore, no grievance whatsoever against the 
preliminary decree passed the trial 
Court against defendant-1. efendant-1 - 
has not challenged the preliminary decree 
passed against hi Defendant-2 also did 
not file any appeal challenging the preli- 
minary decree passed against defendant-1l, 
The plaintiff so did not challenge the 
decree passed against defendant-1 under 
Order 84, Rule 4 C. P. Code. It is bacause 
the plaintiff was not challenging the preli- 
minary decree against defendant-1 that he 
did not implead defendant-1 as a pasty to 
the appeal which he preferred egainst 
defendant-2. We have therefore no hesita- 
tion in arriving at a conclusion that the pre- 
liminary decree passed in favour of the 
plaintiff and against defendant-l1 by the 
trial Court on 20-11-1954 was not challeng- 
ed by any one in appre: As the prelimi- 
nary decree passed by-the trial Court was 
not challenged in appeal, the preliminary 
decree passed by the trial Court became 
final and conclusive. Jt is the decree of 
the trial Court in this case therefore, that 
could be the basis for applying for a final 
decree under Order 34, Rule 5 C. P. Code. 


4, Sri G. D. Shirgurkar, the learn- 
ed counsel for the appellant, however. con- 
tended that notwithstanding the fact that 
the plaintiff has not challenged the preli- 
minary decree passed by the trial court 
against defendant-1, this court modified the 
preliminary decree passed by the trial court 
in Appeal No. R. A. (B) 191/1956 preferred 
by the plaintiff against defendant-2. As the 
preliminary decree A a by the trial court 
was modified by this court in appeal, it 
was urged that the right to apply for a 
final decree accrued only when the decree 
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was passed by this court in R. A. (B) 
No, 191/1956. We have already held that 
there was no appeal filed by any one 
against the prelitainary decree passed by the 
trial court and that the dopeal of the plain- 
tif was confined to the decree of the trial 
court so far as the plaintif’s suit was dis- 
missed as against defendant-2, As the pre- 
iminary decree was not challenged before 
this court in appeal, the question of either 
affirming or modifying the same by this 
court, in appeal, did not arise. The judg- 
ment and decree passed by this Court in 
R. A. (B) No. 191/56 do not at all indicate 
that this court chose either to affirm the 
preliminary decree or to modify the same, 
This is what this court has observed in para- 
graph 2 of the judgment in R. A. (B 
No. 191 of 1956:— 


“The trial court has decreed the plain- 
tiffs suit- -as against the first defendant but 
dismissed the suit against the second defen- 
dant holding that the suit against him is 
premature. The correctness of this finding 
is in issue in this court.” 

This observation clearly shows that this 
court was not at all concerned with the pre- 
liminary decree passed against defendant-l, 
but was only concerned with the dismissal 
of the plaintiff's suit against defendant-2. 
On a consideration of all aspects, this court 
came to the conclusion that the liability of 
a surety was co-extensive with that of the 
mortgagor, viz., defendant-1, in this case, 
The court, therefore, ultimately made a 
personal decree in favour of the plaintiff as 
against defendant-2. The relevant opera- 

tive portion of the judgment in R, A. (B) 
` 191/1956 reads as follows: 


“In the result, this appeal is allowed 
and the suit is decreed against the respon- 
dent to the same extent to which it is de- 
creed against the first defendant.” 

It is thus clear that this court neither affirm- 
ed the preliminary decree passed by the 
trial court against defendant-l1 nor did it 
modify the same. ‘This court allowed the 
plaintiff's appeal and passed a decree in 
favour of the plaintiff and against defen- 
dant-2. As this Court came to the conclu- 
sion that the liability of defendant-2 was 
co-extensive with that of defendant-l, it 
observed that the decree against defen- 
dant-2 should be to the same extent as the 
one passed against the first defendant, It 
is difficult to understand the judgment and 
decree of this Court in R. A. (B) 191/1956 
as having the effect of either ing or 
modifying the decree passed by the trial 
Court. We have no hesitation in holding 
that the preliminary decree passed by the 
trial Court became final and conclusive as 
the same was not challenged in appeal by 
any one of the parties to the suit. As the 
reliminary decree passed by the trial Court 
ans final and conclusive, the right to 
apply for a final decree accrued on the 
expiry of six months from 20-11-1954, i.e. 
the date on which the preliminary decree 
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was passed by the trial Court. As the. appli- 
cation, Ex. 153, for final decree was filed in 
this case on 6-9-1961, beyond the period of 
limitation of three years prescribed under 
Article 181 of the Limitation Act, 1908, 
we hold that the trial court was right in 


dismissing the application as being barred 
by limitation. l 
5 For the reasons stated. above, 


this appeal fails and the same is dismissed. 
In the circumstances, the parties shall bear 


their respective costs. 
Appeal dismissed, 


. 
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- D. M. CHANDRASHEKHAR AND 
, S. R. RANGE GOWDA, JJ. 
Channagiri Rangappa and Sons. Peti- 
tioner v. The District Magistrate, Chitra- 
durga and another, Respondents. 
‘en Petn. No. 918 of 1967, D/- 27-11- _ 


Mysore Cinematograph Rules (1946), 
Rr. 7C and 7D — Rules 7C and 7D vest- 
ing discretion in Government to grant or 
refuse ‘No objection’ certificate are 
ultra vires Section 5 (1) and (2) of the 
Mysore Act (31 of 1952)—Act confers dis- 
cretionary power in District Magistrate 
and not in Government (Mysore Cinemas 
Regulation) Act (31 of 1952), Section 5 
(1) and (2).) AIR 1966 SC 1081 and AIR 
1971 NSC 44, Followed. (Para 31) 

The contention that the function of 
issuing a ‘no objection’ certificate falls 
outside the function of licensing is with- 
out substance. A ‘No objection’ certificate 
is a part of the process of licensing for a 
cinema theatre. (Paras 2, 31) 
Cases Referred Chronological Paras 
(1971) AIR 1971 NSC 44 (V 53) = 

C. A. No. 1435 of 1970, State of 

Gujarat v. M/s. Krishna Cinema 
26, 31 

(1966) AIR 1966 SC 1081 (V 53) = 

1966-2 SCR 982, State of Punjab 
_v. Hari Kishan Sharma 24 


S. K. Venkataranga Iyengar and 
P. Shrinivasaiah, for Petitioner; P. K. 
Shyamaunder, High Court Government 


Pleader, for Respondents. 


CHANDRASHEKHAR J.: The peti- 
tioner had applied to the District Magis- 
trate, Zor grant of a ‘No objection’ certi- 
ficate to construct a permanent cinema 
theatre on a site owned by him in Davan- 
were City. By his order embodied in the 
Endorsement dated 29-10-1966 (Exhibit B), 
the District Magistrate rejected his appli- 
cation. In this petition under Article 226 


of the Constitution the petitioner has 
prayed for quashing the said order of 
the District Magistrate. He has also 
AO/BC/A173/71/JHS/K 


1971 


prayed for quashing the order of the 
Government dated 26-10-1966 (Exhibit H) 
directing that his application for gran: of 
a ‘No Objection’ certificate should be 
rejected. He has further prayed fcr a 
mandamus directing the District Magis- 
trate (respondent 1) to issue him a ‘Na 
Objection’ certificate. 

2. The principal contention of Mr. 
S. K. Venkataranga Iyengar, learned 


counsel for the petitioner, was that the. 


order of the District Magistrate declining 
to grant a ‘No Objection’ certificate to 
the petitioner, is unsustainable, as the 
District Magistrate did not himself exer- 
cise the discretion vested in him, but 
was guided by an outside authority. 
namely, the Government, which had no 
power to interfere with the exercise of 
his discretion. 

3. In order to appreciate this 
contention, it is necessary to set out the 
relevant statutory provisions. 

4, The regulation of cinemato- 
graphs exhibition in the old Mysore area, 
js governed by the Mysore Cinemas 
(Regulation) Act, 1952 (hereinafter re- 
ferred to as the Act). Though the Sate 
Legislature has enacted the Mysore 
Cinemas (Regulation) Act, 1964 for the 
entire new State of Mysore, that Act has 
not yet come into force. 

5. Section 3 of the Act proviles, 
inter. alia, that save as otherwise provid.. 
ed in the Act, no person shall give exhi- 
bit by means of a cinematograph else- 
pea than in a place licensed under the 

ct. ` 

6. Section 4 of the Act prov-des 
that the District Magistrate shall be the 
.authority having power to zrant licenses 
under the Act and he is designated as 
the Licensing Authority. - 

7. °Sub-section (1) of Section 5 
reads :— : 

5. (1) The Licensing Authority shall 
not grant a licence under this Act, unless 
it is satisfied that: 

(a) the rules made under this Act 
have been substantially complied with, 
and 

(b) adequate precautions have keen 
taken in the place, in respect of which 
the licence is to be given to provide for 
the safety of persons attending exk.ibi- 
tions therein. . 

8. Sub-section (2) of Section 5 
provides that subject to the provisions of 
this Section and to the control of the 
Government, the Licensing Authcrity 
may grant licenses under the Act to such 
persons as that authority thinks fit and 
on such terms and conditions and sutiect 
to such restrictions as it may determine. 

9. Sub-sec. (3) of Section 5 ro- 
vides for an appeal from the decision of 
the Licensing. Authority to the Govz2rn- 
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ment or such officer as may be spacified 
in this behalf by the Government. 

10. Sub-section (1) of Sect:on 9 
empowers the Government to make rules 
to carry out the purpose of the Act. 

11. Sub-sec, (2) of Section 9 pro- 
vides that without prejudice to the gene. 
rality of the foregoing power, such rules, 
may, inter alia, prescribe the terms and 
conditions and restrictions, if any, sub- 
ject to which licenses may be granted 
under the Act. 

12. Sec. 11 repeals the Cinemato- 
graph Act, 1923, (hereinafter referred to 
as the old Act). 

13. Though the Act has repealed 
the old Act, the Government has not 
framed rules under the Act. In exercise 


‘of the powers conferred by Sectior 8 of 


the old Act, the Government of Mysore 
has made the Mysore Cinematcgraph 
Rules, 1946, (hereinafter referred to as 
the Rules). Under Section 24 of the Gene- 
ral Clauses Act, these Rules continue to. 
be in force as if they were made under 
the Act, except to the extent to which 


' they (these rules) are inconsistent with 


the provisions of the Act 

14. Sub-rule (1) of Rule ‘7-4. pro- 
vides, inter alia, that any person desirous 
of erecting a cinema theatre or- converting 
existing premises into a Cinema, shall 
first make public his intention to do so 
by exhibiting a notice on a board cn the 
proposed site. 

15. Sub-rule (2) of Rule 7-4 pro- 
vides, inter alia, that such person shall 
also give a similar notice in writ? ng to 
the Licensing Authority and maxe an 
application to him for grent of a ‘No 
Objection’ certificate. 

16. Rule 7-B provides thet on 
receipt of such notice the Licensing 
Authority shall notify the public of such 
application and invite objections within 
the period specified by him. 

17. Sub-rule (1) of Rule 7-C pro- 
vides that on the expiry of she period for 
receipt of such objections, the Licensing 
Authority shall submit a report to the 
Government along with his recommenda- 
tion whether or not a ‘No Objection’ 
certificate should be granted. 

18. Sub-rule (2) of Rule 7-C pro- 
vides that on consideration of such re- 
port the Government may, in its atsolute 
discretion, grant or refuse permiss.on to 
issue of a ‘No Objection’ certificate to 
applicant. 

19. “The explanation to Rule ie a 
provides that previous sanction oł 
Government shall not be necessary T 
grant of a ‘No objection’ certificata to-a 
touring cinema and that the Licsnsinz 
Authority may, himself in his discretion, 
dispose of the application for grant of | 
such ‘No objection’ certificate. 

20. Rule 7-D provides that with- 
out prejudice to his right to graet or 


246 Mys. [Prs. 20-27] 


-*efuse a cinema license under Rule 14, 
the Licensing Authority may. with the 
previous permission of the Government 
obtained under Rule 7-C, grant a certi- 
ficate to an applicant that there is no 
objection to the location of the cinema at 
the site notified by the applicant under 
Rule 7-A. 

21. Rule 11 provides that no 
licence shall be granted in respect of any 
cinema theatre unless that theatre fulfils 
conditions set out in clauses (i) to (vii) 
therein. 

22. Rule 14 provides, inter alia, 
that if the Licensing Authority is satis- 
fied that the requirements of these Rules 
are fulfilled, he may issue to the appli- 
cant a licence for a cinema theatre. 


23. Mr. Venkataranga Iyengar 
urged that Rule 7-C and Rule 7-D are 


inconsistent with the provisions of the 
‘Act and hence, cannot regulate grant of 
licences. Elaborating this contention Mr. 
Venkataranga Iyengar submitted that 
under sub-sections (1) and (2) of Sec. 5 
of the Act, the Licensing Authority, 
namely, the District Magistrate, is vested 
with the power to grant or refuse license 
for a cinema, that that power should be 
exercised by him alone uninfluenced by 
any external authority, and that it is not 
permissible for him to refer to the Gov- 
ernment any application for a ‘No objec- 
tion’ certificate, nor is it permissible for 
the Government to give any direction to 


him as to whether a licence should- or 
should not be granted. 
24. In support of his contention, 


Mr. Venkataranga Iyengar relied on two 
decisions of the Supreme Court. In State 
of Punjab v. Hari Kishan Sharma, AIR 
11966 SC.1081, a similar question arose 
under the Punjab Cinemas (Regulation) 
Act, 1952. Section 5 of that Act is in 
pari materia with Section 5 of the Act 
(the Mysore Act). Gajendragadkar, C. J. 
who spoke for the Court, said thus at 
p. 1084: , 

_ “It is true that Section 5 (2) provides 
that the Licensing authority may grant 
licenses subject to the provisions of Sec- 
tion 5 (1) and subject to the control of 
the Government, and it may be conceded 
that the control of the Government. sub- 
fiect to which the licensing authority has 
to function while - exercising its power 
under Section 5 (1) and (2) is very wide; 
but however wide this control may be, 
it cannot justify applicant No. 1 (the 
Government) to completely oust the 
licensing authority and itself usurp his 
functions. The Legislature contemplates 
a licensing authority as distinct from the 
Government. It no doubt recognises that 
the licensing authority has to act under 
the control of the Government, but it is 
the licensing -authority which has to act 

and fou the Government itself. The re- 
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sult of the instructions issued by appel- 
lant No. 1 (the Government) is to change 
the statutory provision of Section 5 (2) 
and obliterate the licensing authority, 
from the Statute book altogether. That, - 
in our opinion, is not justified by the 
provision as to the Control of Govern- 
ment prescribed by Section 5 (2). 

- The control of Government contem- 
plated by Section 5 (2) may justify the 
issue of general instructions or directions 
which may be legitimate for the purpose 
of the Act and these instructions and 
directions may necessarily guide the 
Licensing authority in dealing with appli- 
cations for licences......... The said control 
may also involve the exercise of revi- 
sional power after an order has been 
passed by.the licensing authority.” 

25. His Lordship added that the 
Government has to function either as an 
appellate authority or a revisional autho- 
rity and that the Government cannot 
assume for itself the powers of the 
Licensing Authority which have been 
specifically provided for by Section 5 (1) 
and (2). : 

26. A similar question arose before 
the Supreme. Court under the Bombay 
Cinemas (Regulation) Act, 1953, in C. A. 
No. 1435 of 1970 = (AIR 1971 NSC 44), 


State of Gujarat v. Messrs. Krishna 
Cinema. Section 5 of the Bombay 


Act is in pari materia with Section 5 
of the Punjab Act and Section 5 of the 


‘Act (the Mysore Act). Rule 5 (2) of. the 


Bombay Cinema Rules, 1954, which is in 
pari materia with Rule 7-C of the Mysore 
Rules authorises the Government, cn 
consideration of the report of the licens- 
ing authority, to grant, in its absolute 
discretion, permission to issue a ‘No object- 
ion’ Certificate. On behalf of the Govern- 
ment of Gujarat it was contended before 
the Supreme Court that under Rule 5 
(2) of the Bombay Rules, the Government 
had absolute discretion to grant or refuse 
permission to issue a ‘No Objection’. 
certificate to an applicant. Repelling that 
contention, Shah J., who spoke for the 
Court, said that the authority to license 
a cinema theatre is vested in the Licens- 
ing Authority subject to the overriding 
control of the State Government. and 
that the State Government cannot, rely- 
ing on the rules, assume to itself jurisdic- 
tion of the Licensing Authority to issue 
licence. His Lordship added that it is 
difficult to appreciate what purpose would 
be served by giving a right of appeal to 
the State Government, to a person 
aggrieved by the Order of the Licensing 
Authority if the original order is made 
under the direction and subject to the . 
control of the State Government itself. 
27. In view of the aforesaid pro- 
nouncements of the Supreme.Court, it is 
clear that the Licensing Authority should 
himself decide whether or not to grant 


1971 


licence and that the Government cannot, 
relying on Rule 7-C assume to itself the 
jurisdiction of the Licensing Authority 
under the Act and give any directior to 

in regard to grant or refusal of 
Jicences. 

28. However, the learned Govern- 
ment Pleader sought to draw a distinc- 
tion between a licence and a ‘No okjec- 
tion’ certificate. He contended that what 
the Supreme Court has laid down in the 
aforesaid two decisions, is applicable 
only to grant of licences under Rule 14 


of the Rules and has no application to . 


grant of a ‘No objection’ certificate urder 
R. 7-D. He maintained that the grant 3f a 
‘No objection’ certificate under Rule 7-D 
is wholly outside the scope of licenzinz 
under Section 5 read with Rule 14 and 
that Rule 7-C which provides that the 
Government may, in its discretion, grant 
or refuse permission for issue of a ‘No 
objection’ certificate, is not inconsiscent 
with Section 5 of the Act. 

29. The Act does not mentior. of 
‘No objection’ certificate. But, in our 
opinion, a ‘No objection’ certificate is, in 
substance, merely the first stage in the 
grant of a licence for the construction of 
a cinema theatre on a particular site or 
for conversion of existing premises into 

a cinema theatre. A ‘No objection’. certi- 
ficate must be regarded as a part of a 
licence. The scheme of the Rules appzars 
to be to determine in two stages, the 
question whether a licence 
granted to a permanent cinema. At the 
first stage, namely. the staze of granting 
or refusing a ‘No objection certificate, the 
situation of the site proposed for a ser- 
manent cinema theatre, the suitabilit~ of 
such site and the objections of the public 
T the location of the theatre, are zon- 

. sidere 


30. Presumably, these two stages 
in licensing of cinema, are intended to 
eliminate expenditure and hardship -hat 
may result by allowing a person to eon- 
struct a permanent theatre at Fuge 
expenditure and then refusing licence to 
run a cinema in that theatre on the 
ground of unsuitability of the  situacion 
of that theatre or on the ground of otjec- 
tions of the public. If a ‘No Objection’ 
certificate is granted to a person in res- 
pect of the proposed site after consider- 
ing the objections that may be received, 
much of the risk and uncertainty is re- 
moved. If the grantee of a ‘No Okjec- 
tion’ certificate constructs the theatre on 
such site so as to conform to the coadi- 
tions set out in R. 11 and if the electri- 
cal installations are certified to be satis- 
factory by the Electrical Inspectorate, 
the grant of a licence ordinarily follows. 

31. We find it difficult to accede 
to the contention of the learned Govern- 
ment Pleader that issue of ‘No Objection’ 
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[Prs. 27-33] Mys. 247 


certificate is no part of the process of 
licensing. Our view that a ‘No objection’ 
certificate is a part of a licence “Zor a 
cinema theatre, receives support from 
the following observations of Shah J. in 
Civil Appeal No, 1435 of 1970 = (AIR 
1971 NSC 44). 

“Somewhat inconsistently Rule 5 (2) 
(of the Bombay Cinema Rules 1954) 
states that the Government may grant 
the ‘No objection’ certificate whicn for . 
some unexplained reason is used as a 
synonym for ‘licence’ in the Act.” 
Thus, it is clear that the Government 
cannot, relying on Rules 7-C and 7-D 
assume for itself the jurisdiztion to grant 
or refuse permission for the issue of a 
‘No Objection’ certificate by the District 
Magistrate to an applicant. Rules 7-C and 
7-D in so far as they purport to confer 
jurisdiction on the Government to direct 
the District Magistrate to grant or re- 
fuse a ‘No Objection’ certificate to an 
applicant, denuding the discretion vested 
in the District Magistrate under Sec. 5 
(1) and (2), are ultra vires of the Act and 
hence void. l 

32. It follows that the order of 
the Government dated 26-10-1966 (Exhi- 


-bit H) refusing to grant a ‘No objection” 


certificate to the petitioner and the 
Endorsement dated 29-10-1966 (Exhibit B) 
issued by the District Mazistrate embody- 


_ing the decision of the Government, are 


clearly unsustainable. We hereby quash 
both these orders. We now direct the 
District Magistrate to consider afresh the 
petitioner’s application for grant of a ‘No 
Objection’ certificate and dezide the same 
according to law and without referring 
the same to the Government and without 
being influenced by any order or direc- 
tion issued by the Government. i 

33. In the circumstences of the 
case, we direct the parties to bear their 
own costs in this petition. 

Order accorcingly. 
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K. R. GOPIVALLABHA IYENGAR, J. 
Ningappa and another, Appellants v. 


Vithappa Chandramappa Kadatagar and 
others, Respondents. 
Second Appeal No. 411 of 1966. Dj- 


29-9-1970, against judgment and. decree 
of Civil J., Bijapur, D/- 29-11-1965. 

Hindu Law — Debts — Son’s pious 
obligation for debts incurred by father — 
Sons are not under obligation to pay post- 
partition debt. 

Thus, where a suit is brought by the 
sons for partition and separate possession 
and for setting aside the alienation made 
by their father, and the suit is decreed 
in favour of the sons, the sons woud not 
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be liable to pay to the-alienee their share 
of consideration received by the father 
as it would be a debt falling due to the 
father subsequent to the partition. Deci- 
sion in R. A. No. 121 of 1957 (Mys) held 


not good law in view of AIR 1964 SC 
1425. (Para 3) 
Cases Referred: Chronological Paras 


(1964) AIR 1964 SC-1425 (V 51) = 
(1964) 5 SCR 647, Virdhachalan 
Pillai v. Chaldean Bank 

(1957) R. A. No. 121 of 1957 a) sa 

K. A. Swamy, for Appellants; C. M. 

Desai, for Respondents. 


JUDGMENT: The plaintiffs in Civil 
Suit No. 226 of 1963 are the appellants 
in this second appeal. The contesting 
respondents are defendants 2, 4 and 6. 
The suit was filed for partition and sepa- 
rate possession of 2/3 share of the appel- 
lants in the suit properties. 1 
lenge the alienations effected by their 
father who was impleaded as defendant 
No: 1 in the original suit under Exhi- 
bits 26, 27, 28 and 29 in favour of the 
2nd defendant’s father, 4th defendant 
and 6th defendant. It-may further be 
mentioned that Exhibits 26 and 27 are in 
favour of the 4th defendant. . It is undis- 
puted that defendant 1 and the plaintiff 
are members of an undivided joint Hindu 
family and that the suit properties a 
the ancestral properties. The plaintiffs 
challenge the binding character of the 
aforesaid alienations in so far as they are 
concerned on the ground that those 
alienations are not supported by _ legal 
necessity. They also impeached the 
alienations on the ground that they were 
tainted with immorality and (illegality. 
The learned Munsiff took the view that 
the alienations are not supported by legal 
necessity. In view of this finding, he 
did not go into the question whether the 
alienations ‘were tainted by immorality 
or illegality. On the basis of the finding 
that the alienations referred to above 
are not binding on the plaintiff's share in 
the suit schedule properties, he decreed 
the suit declaring that the -plaintiffs have 
a 2/3 share in the properties concerned 
in this appeal. He also granted future 
mesne profits from the concerned defend- 
ants in respect of their shares in the 
suit properties under Order XX, Rule 12 
(c) of the Code of Civil Procedure. De- 
fendants 2 to 4 being aggrieved with this 
decree preferred R. A. No. 128 of 1964 
before the Civil Judge, Bijapur. The 
learned Civil Judge modified the decree 
of the trial Court. He confirmed the find- 
‘ings of the learned Munsiff. On the 3rd 
issue in the case relating to the. legal 
necessity, the Civil Judze held that the 
alienations referred to are not for legal 
necessity. He went into the question as 
to whether the ‘transactions are tainted 
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are. 


A. I. R. 
by immorality but gave a finding agains? 
the plaintiffs. It appears to me that this 
finding is quite immaterial in view of the 
fact that the appellate Court has confirm- 
ed the finding of the learned Munsiff that 
the alienations In question are not sup- 
ported by the legal necessity. He was 
correct in confirming the decree of the 
trial Court. But the appellate Court 
proceeded to consider the question of 
ee equities arising in the case. It observ- 
ed :— . 

«esseen -the absence of proof of 
direct connections between immoral acts 
of their father and the alienations in 
question, there is possibility of these 
sales kaving been contracted for the 
personal expenses of Bharamappa, not 


‘tainted with immorality or even for his 


personal pleasure not amounting to im- 
moral actions......... z f 

This conclusion is considered necessar 
for corsidering the adjustment of equities 
in consequence of the finding that the 
transactions in question are not support- 
ed by any legal necessity and as such not 
binding on the respondents and they 
being entitled to 2/3 share in each of the 
alienated properties. In adjusting the 
equities the appellate Judze relied on the 
decision of this Court in R. A. No. 121 of 
1957 (Mys). He held that the Ruling 
given in the above case governs the pre- 
sent case. He therefore held that equities 
in favour of the respondent entitled them 


to the refund of a share of the considera- 


tion in respect of the alienation in their 
favour. .He held that the respondents 
are entitled to the refund of 2/3rd share 
of the consideration amount of the res- 
pective transactions from the appellants 
before they take possession of their res- 
pective shares in the properties alienat- 
ed. The decree passed by the trial Court 
was accordingly modified by the Civil 
Judge. Against this decision, the plain- 
aod have preferred the above second ap- 
peal. 

2. It is strenuously argued by Sri . 
K. A. Swamy, learned counsel for the 
appellants, that the condition imposed by 
the Civil Judge is opposed to law. He 
submits that in view of the concurrent 
finding that the alienations in favour of 
the respondents are not supported by 
legal necessity, the appellate Court ought 
to have confirmed the decree as passed 
by the learned Munsiff. His contention 
is that the decision in R. A. No. 121 of 
1957 (Mys). on the file of this Court is 
distinguishable and does not apply to the 
facts of the present case. Further, it is 
submitzed that if the observations made 
by this Court in the above said decision 
are to be understood in the manner done 
by the Civil Judge, it is opposed to the 
decision of the Supreme Court reported 
in Virdhachalam Pillai v. Chaldean Bank, 
AIR 1964 SC 1425. He also invited my 
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attention to the observations in Mtlla’s 
Hindu Law 13th Edition at page 305. It 
must be first observed that neither the 
statement of law in Mulla’s Hindu Law 
nor the decision of the Supreme Court 
referred to above were brought to the 
notice of this Court while it decided R. A. 
No. 121 of 1957 (Mys). 


3. It is submitted for the respon- 
dents that if the alienations effected by 
the first defendant in favour of detend- 
ants 2, 4 and 6 are set aside, there would 
arise failure of consideration on the part 
of the first defendants which would give 
rise to his liability to refund the propor- 
tionate part of the sale consideration to 
the alienees. Thus the debt of the first 
defendant would come into existence the 
plaintiffs have moral obligation to dis- 
charge the same and therefore the condi- 
tion imposed by the lower appellate Court 
is correct. The observations in the deci- 
sion of our Court referred to above and 

- jons which reliance is placed are as fol- 
ows: — 


interest is peapa is that the ee 
becomes liable to his alienee the second 
defendant to refund the - consideration 
pertaining to his sons’ 2/3 share on the 
ground of failure of consideration. In 
other words, he becomes the debtor of 
` his alienee and that part of the considera- 
tion becomes the father’s debt so fer as 
the plaintiffs are concerned. There is no 
evidence whatever to make out thai the 
said debt was either illezal or immoral...” 
“The result therefore would be that 
on the setting aside of the alienaticn to 
the extent of 2/3 share of the sons, there 
will arise.a debt of 8,000/- rupees: parable 
by the father which is not shown to be 
illegal or immoral and is therefore pay- 
able by his sons on the doctrine of pious 
obligation. Consequently that portion 
of the debt of the father amountinz to 
rupees eight thousand will have ta be 
allotted to the share of the sons ir the 
course of the partition.........” 
These observations, no doubt, seem to 
support the view taken by the lower ap- 
pellate Court. It is clear from the ebove 
observations that this Court has _ not 
considered the question whether the 
Pious obligation could arise in the circum- 
stances of the case. The Court has not 
gone into the question as to whethez the 
obligation of the father is antecedent or 
subsequent to the decree. The Cour; has 
proceeded on the assumption tha: the 
debt is antecedent giving rise to a bious 
obligation on the part cf the sons tc dis- 
charge the same. This view is conirary 
to the view taken by the Supreme Court 
in AIR 1964 SC 1425; referred to azove. 
It is unfortunate that this decision. was 
not brought to the notice of this Court 
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while deciding R. A. No. 121 of 1957 (Mys.) 
The Supreme Court observes.as follows 
in paragraph 11 of the Judgment: 

“(11) The -authorities to which it is 
wholly unnecessary to refer have firmly ` 
established the following and the posi- 


` tion is not in doubt; (1) A fatker zan by 


incurring a debt even though the same 
be not for any purpose necessary: or 
beneficial to the family so long gzs it is 
not for illegal or immoral purposss, lay 
the entire joint family property including 
the interests of his sons open to be taken 
in execution proceedings upon a decree 
for the ae of that debt. 

(2) The father can, so long es the 

family continues undivided alienate the 
entirety of the family property for the 
discharze of his antecedent personal 
debts subject to their not being illegal or 
immoral. 
In other words the power cf the 
father to alienate for satisfying his debts, 
is co-extensive with the right of the credi- 
tors to obtain satisfaction out of family 
property. including the share of the sons 
in such property. | 

(3) Where father purports to burden 
the estate by mortgage for purposes not 
necessary and beneficial to the family, 
the mortgaze qua mortgage would not be 
binding on the sons unless the same was 
for the discharge of an antecedent debt, 
Where there is no antecedency, a mort- 
gage by the father would stand in the 
same position as an out and out sale by- 
the father of family property for a pur- 
pose not binding on the family under 
which he receives the sale price which 
is utilised for his personal needs. 

_ It need hardly be added that after 
the joint status of the family is disputed 
by a partition, the father has no right to 
deal with the family property by sale or 
mortgage even to discharge an antece: 
dent debt, nor is the son under any legal 
or moral obligation to discharge the post- 
partition debts of the father. 

(4) Antecedent debt in this ‘context 
means a debt antecedent in fact es well 
as in time, i.e., the debt must be truly 
independent and not part of the mort- 
gage which is impeached. In other words, 
the prior debt must be independent of 
the debt for which the mortgage is creat- 
ed and the two transactions must be dis- 
sociated in fact so that they cannot be 
oe as part of the same transac 

on 
These observations make it clear that 
whether the transaction is a mortgage or| 
an out and out sale, there can be no an:| 
tecedency regarding the alienee’s obliza- 
tion to refund if the mortgage or the sale 
is set aside. It must be noticed that the 
liabilities of the father on the ground of 
failure of consideration would arise only 
as a consequence of the decree for parti- 
tion. Therefore, the oblization or debt if, 
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any which the father has to bear is a 
post-partition debt and not an antecedent 
debt. If this is the position, then in such 
a case no moral obligation would attach 


‘ito the son to bear the obligation of the- 


father, This aspect of the matter has not 
been considered in the decision in R. A. 
No. 121 of 1957 (Mys). In any event, the 
decision of the Supreme Court cited 
above takes the view which is contrary 
to what has been done in R. A. No. 121 
of 1957 (Mys). This Court is bound te 
follow the decision of the Supreme Court. 
The relevant passage in Mulla's Hindu 
Law is as follows :— 

“Where an alienation is not for legal 
necessity or for payment of an antece- 
dent debt, and it is set aside at the 
instance of the other coparceners as re- 
gards their shares, ‘there is no equity 
entitling the alienee to a refund of a pro- 
portionate part of the purchase money in 
respect of those shares, And it has been 
held that even if a suit is brought by the 
sons for partition and for setting aside an 
alienation made by their father, the song 
are not, as a condition to recovering their 
share of the property, under a pious 
obligation to refund to the alienee their 





share of the consideration received by 


the father. The ground of the decision 
is that the pious obligation to pay the 
father’s debts attaches only to a debt 
existing at the date of the suit and thaf 
the consideration received by the father 
from the alienee is not in the first instance 
a debt due from the father. It becomes 
a’ debt only when the alienation is . sef 
aside and a decree is obtained by the 
alienee against the father for failure of 
consideration.” 
i (underlining is mine). 
In the view of the decision of the 
Supreme Court cited above supported by 
. {the observation in Mulla’s Hindu Law 
quoted above, it appears to me that there 
is no support for the condition imposed by 
the learned Civil Judge. 

4. Sri C. M. Desai, learned counsel 
for the respondent submitted that the 
- question as to whether the sons would 
be liable to bear the obligation of the 
father arising out of the failure of the 
consideration in respect of the alienations 
` effected by him may be referred to a 
Bench for reconsideration of the decision 
in R. A. No. 121 of 1957 (Mys). It appears 
to me unnecessary to do so for the reason 
that the question that arises in this case 
as to the nature of the debt whether it 
is antecedent or not has not been con- 
sidered in the above decision. The deci- 
sion of the Supreme Court leaves. no 
doubt regarding the legal position. As 
submitted by the appellant’s counsel the 
condition imposed on the plaintiff 
amounts to compelling them to purchase 


(1906) ILR 29 Mad 491, 
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their share and the plaintiffs cannot be 
compelled to do so. Such a condition 
nullifies the right of a coparcener to im- 
peach the alienations not supported by, 
any legal necessity. h 
5. In these circumstances, tha 
second appeal is allowed, the judgment 
and decree of the lower appellate Cour? 
are set aside and those of the learned 
Munsiff are restored. In the circum- 
stances of the case, I direct each party to 
bear his costs. 
Appeal allowed. 
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JAGANNATHA SHETTY, J. 
Venkataramanaswamy Permanent 

Bhandar Ltd, Appellant v. Fatima Bi 
and others, Respondents. 
Second ‘Appeal No. 136 ‘of 1966, DJ- 
10-9-1970. , 
(A) Contract Act (1872), Sec. 74 -= 
Penal interest — An increased rate of 
interest in case of default provided for 
in a bond, does not amount to penalty 
when the "bond also specifically provides 
for penal interest at higher rate. 
1957 Madh Bha 185, Rel. on. n 
ra 


. (Pa 
(B) Contract Act (1872), Section 74 
— Explanation — Where the default 
clause in the bond is silent about . the 
date from which the enhanced rate is 
chargeable the parties must be held to 
have intended that the enhanced rate 
would be chargeable from the date of 
default and not from the date of execu 
tion of deed in absence of any provision 
to contrary. Para €) 
Cases Referred: Chronological Paras 
(1965) -AIR 1965 Andh Pra 33 
(V 52) = 1964-1 Andh WR 69, 
ee v. Sanjee- 


asa ATR 1957 Madh Bha 185 
. (V 44) = 1956 Madh Bha LJ 
1294, Ramjidas v. Baburam 

(1923) AIR 1923 Oudh 158 (V 10) = 
77 Ind Cas 768, Kandhi v. Hussain 


Bibi 
Abbakke 
Hezgedthi v. Krishnamma Shetty ` 5 

Suresh S. Joshi, for Appellant; T. 
Venkanna, for Respondents. 

JUDGMENT: This appeal arises out 
of a suit brought by the appellant for 
recovery of money due on a mortgag3 
bond dated 4-4-1958, effected by the 
husband of respondent No. 1 and father 
of respondents 2 to 6. 

2. The bond provided for ths 
payment of interest at 6 1/4 per cent. 
per annum and further stipulated that if 
a default was made in the payment of 
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the prescribed instalments, the rate of 
interest would be 9%. There is a further 
stipulation that the rate of interest, could 
be charged at a penal rate of 12% on 
failure to pay the recurring deposit. 

3. The question for consideration 
in this appeal is whether the enhanced 
rate of interest at 9% payable on default 
fis penal or excessive. The trial Court 
has awarded interest for the whole period 
at 6% till the date of realisation, wh2reas 
the appellate Court has awarded at 3 1/4 
per cent from 1-7-1959 to 15-4-1964 _and 
also for the period from the date o= the 
suit till the date of the cecree with fature 
interest at the rate of 6 per cent. 

4. Shri Suresh Joshi, the leerned 
counsel for the appellant, submits that 
the default clause in the bond cannot be 
construed penal in nature so as to attract 
the explanation to Sec. 74 of the Indian 
Contract Act. If that is not penal interest, 
then, he is entitled to collect 9 per cent 
by way of interest from the defaulting 
defendants. 

5. As per explanation to Sez. 74 
of the Indian Contract Act, a stipulation 
of increased interest from the dace of 
default may be a stipulation by wey of 
penalty. Circumstances of each case have 
to be taken into consideration in deter- 
mining whether the particular covenant 
for payment of enhanced interest is exces- 
sive as to bring it within the meaninz of 
penalty. (See Abbakke Heggadthi v. 
Krishnamma Shetty, (1906) ILR 29 Mad 
491; Aswathanarayaniah v. Sanjeevaiah, 
AIR 1965 Andh Pra 33). Such enhenced 
interest may be allowed as a reasonable 
compensation towards the loss on the 
delayed payment. It may also be ir the 
mature of terrorem for the performance 
of the contract. A case of the latter 
category would be regarded as a penalty. 
In the instant case, the ordinary rate of 
interest is 6 1/4 per cent. But the pro- 
misor could commit default in meking 
payment and the period in default carries 
an interest at the rate cf nine per zent. 
It is perhaps to compensate the soziety 
for the delay in the recovery and re- 
_ [investment of the amount. Since there 
is also a further stipulation to charge 
penal interest at the rate of 12 per zent, 
I am of the opinion that nine per cent 
interest on default, cannot be said to be 
penal, : 


6. The default clause in the bond 
does not say from what date the interest 
at the rate of nine per cent is chargeable. 
In the absence of specific provision to 
the contrary, the parties must have 
intended that the enhanced rate would 
be chargeable from the date of de-ault 
and not from the date of the deed. 
Kandhi v. Hussain Bibi, 77 Ind Cas 768 = 
- (AIR 1923 Oudh 158).) If that enhanced 

rate of interest is to be charged from the 


(See 
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date of the bond and not with effect from 
the date of default, it would be a circum- 
stance to hold that it is in the nature of 
penalty. (See Ramiidas v. Baburam, AIR 
1957 Madh Bha 185). 

` I would, therefore, hold that 
the plaintiff is entitled to interest at the 
rate of nine per cent from the date of 
default, that is, 1-7-1959 to the date of 
suit, tbat is, 15-4-1964 and at six per 
cent thereafter. 

8. In the result, this apreal is 
allowed, setting aside the judgment and 
decree of the lower Courts. The plaintiff's 
suit is decreed with interest at the rate 
of nine per cent from 1-7-1959 to 15-4- 
1964 and at six per cent from tke date 
of suit till realisation. 

9. As the respondents are all 
minors, there will be no cost *hroughout. 

Appeal allowed. 





AIR 1971 MYSORE 251 (V 58 C 67) 
H. B. DATAR, J. 


K. C. D. Swamy, Petitioner v. Leela 
Marathey and another, Respondents. 

Civil. Revn. Petn. Nos. 1620 ard 1621 
of 1970, D/- 22-2-1971, against order of 
Civil J., Civil Station, Bangalore, D/- 22- 
8-1970. 

Civil P. C. (1908), Sec. 115 — Order 
under Section 27 of Mysore Money Lenders 
Act granting or refusing to grant instal- 
ments for payment of decretal amount is 
appealable as decree and as such revision 
against such order is not maintainable — . 
(X-Ref:— Debt Laws — Mysore Money 
Lenders Act (12 of 1962), S, 27). AIR. 1960 
Bom 334, Rel. on. (Pares 5, 6) 
Cases Referred: Chronological Paras 
(1960) AIR 1960 Bom 334 (V 47) = 

61 Bom LR 1591, State of Bom- 
bay v. L. D. Narayanpure 3 


M. L. Venkatanarasimhaiah, fcr Res- 
pondents in both C. R. Ps. 


: ORDER: These two revisicn petitions 
arise out of two applications filed in 
Ex. 48/70 and 49/70, arising out o? O. S. 
Nos. 73 and 74/67, on tke file of the 
Court of the Civil Judge, Civil tation, 
Bangalore. Both the decrees are consent 
decrees and the execution of these decrees 
is sought. 


_ 2 Applications were filed in the 
said execution cases, viz. I. A II in 
C. R. P. 1620/70 and I. A. IH in C. R. P. 
1621 of 1970, under the provisions of 
Section 27 of the Mysore Money Lenders 
Act, praying for the modification of the 
decree and requesting that the smount 
be directed to be paid by instalments. 
The learned Civil Judge cansidarec both 
the applications and has dismissed them - 
holding that the judgment-debtor cannot 
ask the Court below to rass an order 
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granting relief under Section 27, ir the 
absence of the consent of the decree- 
holder. It is against these two orders 
dismissing the applications under Sec- 
tion 27 of the Mysore Money Lenders Act 
that the present two revision petitions 
have been filed before this Court. 

3. Sri M. L. Venkatanarasimhaiah, 
learned Counsel for the respondent, rais- 
ed a preliminary objection that the pre- 
sent revision petitions are not maintain- 
able and that the only remedy available 
to the petitioners, if any, is to file an ap- 
peal before the appropriate Court. In 
support of his submission, he has relied 
on a judgment of the High Court of 
Bombay in AIR 1960 Bom 334, State of 
Bombay v. L. D. Naranayanapure. 

$ Under Section 115, Civil P. C, 
the High Court has no jurisdiction to 
entertain the revision petition in zases 
in which`an appeal lies. If an appeal is 
maintainable against the order passed by 
the Court below, then the present revi- 
sion. petitions filed by the petitioner will 
have to be dismissed as being not main- 
tainable in law. Section 27 of the Mvsore 
Money Lenders Act (Mysore Act No. 12 
of 1962), 1961, reads as under :— 

“27. Power of Court to direct pay- 
ment of decretal amount by instalments: 

The Court may, at any time, on 
application ofa judgment debtor. after 
notice to the decree-holder direct that the 
amount of any decree passed against him, 


whether before or after the date on which: 


this Act comes into force, in respect of 
a loan, shall be paid in such mumberz of 
instalments and subject to such condi- 


tions, and payable on such dates, as,. 


having regard to the circumstances of 
the judgment-debtor and the amount of 
the decree, it considers fit.” 

Section 24 of the Bombay Money Lenders 
Act reads :— 

“24. Power of the Court to direct 
payment of decretal amount by instal- 
ments. 

Notwithstanding anything contained 

in the Code of Civil Procedure, 190€, the 
Court may, at any time, on application 
of a judgment-debtor, after notice to the 
decree-holder, direct that the amount of 
any decree passed against him, whather 
before or after the date on which this 
Act comes into force, in respect of a loan, 
shall be paid in such number of instal- 
ments and subject to such conditions and 
poy bie on such dates, as, having regard 
to the circumstances of the judzment- 
debtor and the amount of the decree, it 
considers fit.” 
The High Court of Bombay considered 
the question as to whether an appeal lies 
and the view taken by the Bombay High 
Court is that an appeal is maintainable. 
The relevant portion of the judgment of 
their Lordships of the Bombay h 
Court is given below :— 


L. Mahadeo v. A. K. A. Krishna 


-dismissed. No costs. 


A.LR. 


“An order under Section 24 cannot 
be regarded as a determination of a ques- 
tion relating to the execution, discharge 
or satisfaction of a decree under Sec, 47 
of the Code.” 


RRR RE OH 


“An order under S. 24 is a decree 
even if it is an order rejecting the appli- 
cation, so that the order leaves the origi- 
mal decree’ unaffected. This is because, 
an application under Section 24 is not an 
application for the amendment of the 
original decree. The application seeks a 
fresh decision of the Court on one of the 
matters in controversy in suit, viz, on 
the question whether the decretal amount 
should or should not be made payable. 
by instalments and whether its payment 
should be subject to any conditions.” 


5. The provisions of Section 24 of 
the Bombay Money Lenders Act and 27 
of the Mysore Money Lenders Act are 
similar. Therefore, I am in respectful 
agreement with the view taken by the 
Bombay High Court and hold that an ap- 
peal does not lie under Section 47 but an 
appeal lies as if it is-a decree. 


6. An application filed under Sec- 
tion 27 of the Act, whether it is filed in 
the suit or in the execution proceedings, 
is an application in the suit itself as what 
is being sought is an order making the 
amount payable in certain instalments. 
An illustration has been mentioned in 
the judzment of the Bombay High Court 
referred to above that it is just like an 
application under Order XX, Rule 12, 
Civil P. C. for the ascertainment of mesne 
profits. Therefore, an application under 
Section 27 seeks a fresh decision of the 
Court on the question whether the 
decretal amount should or should not be 
made payable by instalments and whe- 
ther the payment should be subject to 
any conditions. Being a fresh decision 
on one of the matters in controversy in 
the suit, the order is appealable whether 
the application is rejected or allowed. 


T. For the aforesaid reasons, the 
present revision petitions are not main- 
tainable in law. Accordingly, they are 


Petition dismissed, 





AIR 1971 MYSORE 252 (V 58 C 68) 
K. R. GOPIVALLABHA 
IYENGAR, J. 

L. Mahadev, Appellant v. A. K 
Anantha Krishna, Respondent. 

Mise. First Appeal Nos. 387 and 388 
of 1970, D/- 2-12-1970, from order of 
Civil J„ Civil Station Bangalore,’ D/- 21 
8-1970. 


CO/DO/B52/71/LGC/P 


1971 


(A) Civil P. C. (1908), O. 17, Rule 3 
— Provisions of Rule 3 are almost renal 


in character and must be construed 
strictly. AIR 1953 Nag 222 & AIR 1964 
Ker 99, Rel. on. (Pata 5) 


Whenever it is possible to construe 
the order in question as coming w-.t 
the provision of O. 17, R. 2, it should be 
done so. Even if there should be a doubt 
as to whether the order comes under 
Order 17, R. 3 or R. 2, the party must be 
given the benefit of O. 17, R. 2.. 

(Paza 5) 

(B) Civil P. C. (1908), O. 17, Rule 3 
— When a party present in Court or the 
adjourned date of hearing goes out with 
the permission of Court to fetch his coun- 
sel with a promise to return but fails to 
turn up as represented by him anc te 
produce evidence, the decree passed on 
merits is one under Rule 3 and not umder 
Rule 2 of Order 17 — Hence an applica- 
tion under O. 9, Rule 13 for setting aside 
the decree, is not maintainable — (X 
Ref:— O. 9, R. 13 and O. 17, R. 2). (1963) 
1 Mys LJ 544, Followed; AIR 1967 Grissa 
14 & AIR 1967 Assam 14, Distinguished. 


: (Paza 5) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Assam 14 (V 54) = 

ILR (1964) 16 Assam 260, 
E aie Hussain v. Chaganlal , 
ai 
(1967) AIR 1967 Orissa 14 (V 54) = 
TR Pon cu 846, Parikshit Sai 


(sean ‘AIR 1964 Ker 99 (V 51) = 
1963 Ker LT 320, P. Govinda 
Menon v. Visalakshi Amma __ 5 

(1963) 1963-1 Mys LJ 544 = ILR 
(1963) Mys 126, Siddappa Shiva- 
lingappa Doddamani v. B. B. 
Shinde 5, 6, 7 

(1953) AIR 1953 Nag 222 (V 40) = 
1953 Nag LJ 41, Dayalii v. Kedar- 
nath Onkarmal & Co. 

Kadidal Manjappa, for Appellant; 

S. V. Subramaniam, for Respondent. 


JUDGMENT:— The respondent in 


these two appeals filed O. S. No. 78/70 
and O. S. No. 88/70 on the file oč the 
Civil Judge, Civil Station, Banzelore. 


“The earlier suit is one for the reecvery 
of Rs, 21,065/- said to be due on a pro- 
missory note executed by the defendant. 
The second is a suit for the recovery of 
Rs. 7,563/- partly towards arrears of rent 
and partly towards mesne profits and for 
the recovery of possession of the pro- 
perty. These two cases were being post- 
ed together as the parties in both the 
cases are the same. The cases came up 
for hearing after series of adjournments 
on 2-4-1970. On 2-4-1970, the order shee 
in O. S. No. 78/70 reads as follows :— 


*Defendant’s counsel prays for ad- 
fournment. Plaintiff's counsel oproses, 
Defendant’s counsel says, he has to obtaia 
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certain copies and is not ready to zet on 
with evidence. Adjourned as a final 
chance on. 14-4-1970 on costs of Rupees 
45.00 

In O. S. No. 88/70, the order sheet reads 
as follows :— 

“P, W. 1 Seanad Exhibits Pl, P. 2 
marked. Cross-examinatior. to begin on 
14-4-1970. Counsel for the defendant says 
that he hasto obtain some certified copies. 
Defendant’s counsel informed that on no 
account further adjournment will be 
granted in this case and both sides should 


.close on next date.’ 


2. On 14-4-1970, the order . sheet 
in O. S. 78 of 1970 reads :— 


“Cost not paid. Defendant in person 
says that his advocate is not in station 
and prays for adjournment. Plaintiff's 
counsel seriously opposed adjournment as 
the case was adjourned as a final chance 
and even costs are not paid. The adjourn- 
ment is refused. The defendant is not 
willing to give evidence in the ebsence 
of his counsel. Hence defendant’s side is 
closed. At this stage, the defendant said 
that he would fetch another lawyer and 
promised to return within 15 minutes. 
Though he went at 11.50 A.M. ke has 
not returned till 12.30-P.M. Thereafter 
P. W. 1 examined and Exs. P-1 and P-2 
marked. Plaintiff’s side closed. Heard 
plaintiff’s counsel.” , 
The judgment was pronounced on the 
same day decreeing the plaintiff’s suit as 
prayed for with costs. In the later suit 
the order sheet of 14-4-1970 records as 
follows :— 


“Defendant in person. Says fa can- 
not cross-examine the plaintiff as his 
Advocate is out of station. Plaintiff's 
counsel very seriously opposes she ad- 
journment. As the case was adjourned 
as final chance further adjournment is 
refused.’ Plaintiffs side is closed. Defend- 
ant says he cannot lead his evidence as 
his Advocate is absent. Hence, defend- 
ant’s side is also closed. Heard plaintiff's 
counsel. Judgment 18-4-1970.” 

On 18-4-70 the judgment was pronounced 
and the ‘suit was decreed as prayed for 
with costs and other reliefs. 


3. The defendant filed twc peti- 
tions registered as Misc. Nos. 19 and 20 
of 1970 praying that the decree passed 
on 14-4-1970 and 18-4-1970 be set aside. 
He made these applications under .O. 9 
R. 13 read with Section 151 of the Code 
of Civil Procedure. He pleaded that when 
he was going to fetch his counsel he met 
with an accident and therefore he could 
not attend the Court as he intended itn 
do on 14-4-1970. This application was 
opposed by the respondent denying the 
allegations made in the petition relating 
to facts and also raising an objection re- 
garding the maintainability of the peti 
tions. His contention is that the ordera 
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passed on 14-4-1970 in O. S. 78/70 and on. 


48-4-70 in O. S. No. 88/70 are orders made 
under the provision of Order 17, Rule. 3. 
Civil P. C. and therefore the applications 
are not maintainable. The learned Civil 
Judge has taken the view that the deci- 

sions made by the Court on 14-4-1970 and 
' (8-4-1970 are judgments coming within 
the purview of Order 17, Rule 3, Civil 
P. C.. and therefore holds that the peti- 
tions cannot Jie and dismissed the peti- 
tions. k ; 

4. Against these orders of dismis- 
sal, the petitioner defendant has filed the 
above. miscellaneous appeals under the 
provisions of Order 43, Rule 1 of the 
Civil P. C. 

5. Sri Kadidal Manjappa. the 
learned counsel appearing for the peti- 
tioner, urges that in view of the fact that 
the provisions of Order 17, Rule 3 of the 
Civil P. C. are almost penal in charac- 
ter, it should be construed strictly. In 
support of this proposition, he relies upon 
Several decisions, viz„ AIR 1953 Nag 222 
(Dayalji v. Kedarnath Onkarmal and Co.) 
and AIR 1964 Ker 99 (P. Govinda Menon 
v. Visalakshi Amma). This proposition is 
unexceptionable. Wherever it is possible 
- |to construe the order in question as com- 
ing within the provision of Order 17, 
Rule 2, it should be so done. Even if 
there should.be a doubt as to whether the 

jorder comes under Order 17, Rule 2 or 
` \Order 17, Rule 3 of the Civl P. C. the 
party must be’ given the benefit of O. 17. 
Rule 2, Civil P. C. Im this case it is to be 
seen whether the orders passed by the 
trial Court in the two cases on 14-4-70 


and 18-4-70 came within the purview of. 


Order 17, Rule 3. i 


The decision in (1963) 1 Mys LJ 544 


(Siddappa Shivalingappa Doddamani v. 
B. B. Shinde) may be referred to in this 
connection. After extracting ‘the provi- 
sions of Order 17, Rules 2 and 3, the 
learned Judge observes that— . 


“To decide whether the decision in 
question falls within Rule 3 of Order 17, 
the Court has to decide three subsidiary 
questions, They are: (i) whether the suit 
was posted to 14-10-1955 for the produc- 
tion of petitioner’s witnesses or to cause 
the attendance of these witnesses or to 
perform any other act necessary to 
further the progress of the suit; (ii) whe- 
ther the suit was decided on merits; and 
(iii) whether the second defendant failed 
to appear on that date. Before a deci- 
sion can be said to come within Rule 3 
of Order XVII, the suit in which the 
decision was given must have been post- 
ed for trial; it should have been decided 
on merits and the party or parties should 
not have appeared in Court on the date 
to which the case was posted.” _ 

I shall advert to this decision after 
stating the exact contention of the appel- 


A. LR, 
lant’s counsel in this appeal. From the 
order sheet in O. S. 78/70 that is extract- 
ed already, it is seen that the appellanf 
was not willing to give evidence in the 
absence of his counsel. The defendant’s 
side was closed. At that stage the defend- 
ant said that he would fetch another law- 
yer and promised to return within 15 
minutes. Though he went at 11.50 A.M, 
he did not turn up till 12.30 P.M. when 
the judgment was passed. Sri Kadidal 
Manjappa contends that at 11.50 A.M, 
when the case was called, the Court ad- 
fourned the case at the instance of the 
defendant to enable him to fetch his coun- 
sel; when the case was again. called, the 
defendant was absent and the Court pro- 
ceeded to examine a witness and pass the 
judgment; in these circumstances, this 
is a case where the defendant was absent 
when the evidence was recorded and the 
judgment was pronounced, and therefore, 
this comes clearly within the provisions 
of Order 17, Rule 2, Civil P. C. and there- 
fore the order of the trial Court holding 
that -the applications under Order 9, 
Rule 13, Civil P. C. would not lie is 
illegal. f 
Order 17, Rule 3 does not provide 
for what is to be done when the case is 
called for the first time in Court and it 
is taken up later. If the party is present 
when the case is called for the first time, 
goes out and does not turn up, as repre- 
sented by him and the Court proceeds to 
decide the suit forthwith after recording 
the evidence or on the basis of the evi- 
dence already recorded, it cannot be said 
that the party is absent. Nor can it be 
said that the case was adjourned. The 
party has been present when the case was 
called and what is done later is only the 
passing of the order after recording what 


‘transpired’ when the party is presen? 


earlier. It appears to me that this prin- 
ciple gathers strength from what happen- 
ed in (1963) 1 Mys LJ 544, referred to 
earlier. In that case, the Advocate who 
was present at the time the case . was 
called moved for an adjournment and 
retired from the case when the adjourn- 
ment was not granted. Thereupon the 
Court proceeded to pass the judgment on. 
merits. Even though the Advocate retired 
from the case the party must be held to 
have appeared in Court for the purpose 
of Rule 3 of Order 17. 

Now in this case, the party who ap- 
peared earlier did not appear later. It 
is as good as a counsel appearing in the 
case and retiring from the case when the 
adjournment is refused... If in those 
circumstances the judgment that is pass- 
ed by the Court is considered as a deci- 
sion given under the provisions of O. 17, 
Rule 3, Civil P. C, no distinction in 
principle could be made in such a case 
and the cases now before me because in 
one case the counsel is absent and in 


1971 


the other the party is absent. Therefore, 
’ what is required to be seen is whether 
‘the requisites as laid down in (1963) 1 
Mys LJ 544, referred to earlier and O. 17, 
R. 3 are satisfied or not. It was not zon- 
tended that the suit was not posted -to 
14-4-1970 for adducing evidence. It is 
not disputed that the suit is decided on 
merits. Further it is clear from the ozder 
sheet that the defendant was present 
when the case was called and failed to 
adduce evidence and later failed to zurn 
up; therefore, it appears to me that the 
order passed by the trial Court holding 
that the applications under Orde 9. 
Rule 13 made by the appellant do not 
lie is correct. The party cannot be allow- 
ed to disable the Court from passinz an 
order under Order 17, Rule 3 by merely 


absenting himself taking advantage o= an 


indulgence shown by the Court permit- 
ting him to fetch his counsel. Wheat is 
done later is merely a continuation c£ 
the step taken earlier. 


6. The several decisions wich 
Sri Kadidal Manjappa cited are cases 
which clearly come within the provisions 
of Order 17, Rule 2, Civil P. C. He also 
relied upon a decision reported in AIR 
1967 Orissa 14 (Parikshit Sai v. Indra 
Bhoi). It is held therein that “Rule 3 
would apply to a case where the party is 
present in Court but committed the types 
of defaults referred to in the Rule.” This 
decision cannot avail the appellants and 
besides ‘the present appeals are dist- 
inguishable on facts. Further -in view of 
the decision of our High Court reported 
in (1963) 1 Mys LJ 544, it is unnecessary 
to place any reliance on this decision. 
The appellant’s counsel also placed re- 
liance on AIR 1967 Assam 14 (Muzan-mal 
Hussain v. Chaganlal Jain). It is a zase 
where the suit was adjourned as there 
was an alleged compromise between the 
parties on the date fixed for hearing. The 
defendant though present did not <ake 
part in the suit and a decree was passed. 
It was held that the decree must be deem- 
ed to have been passed under Order 17. 
Rule 2 and that application under O, 9, 
Rule 13 was maintainable. The facts in 
these cases are quite different and they 
come within the purview of Order 17, 
Rule 3 as mentioned by me earlier. 


7. In the 
case and the position in law as laid down 
by this Court in (1963) 1 Mys LJ 544, and 
Order 17, Rule 3, Civil P. C. the decision 
of the trial Court cannot be disturbed. 
In the result, these appeals fail and they 
- are dismissed with costs. 


Appeals dismissed. _ 


z 
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circumstances of this’ 
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„AIR 1971 MYSORE 255 (V 58 C 69) 
“ - B. VENKATASWAMI, J. 


=A. T. P. Shivachandra, Appellant v. 
Pon Si House, and others, aspon- 
ents 


Misc. First Appeal No. 211 of 1970, 
D/- 2-12-1970, from order of 2nd Addl. 
Dist, J, Bangalore, D/- 4-2-1970. 

(A) Provincial Insolvency Act 71920), 
Section 4 — Provisions of Sec. 4 clearly 
relate to post adjudication proce2dings 
and not to a case where person is yet to 


be adjudged an insolvent according to Act. 


(Para 7) 
D Provincial Insolvency Act, 1920), 
S. 75 (3) — Leave to appeal of tke ap- 
pellate Court is a condition precedent for 
preferring appeal under S. 75 (3). 
(Para 7) 
(C) Provincial Insolvency Act 1920), 
Section 9 — The question of fulfilment 
of conditions for maintainability of peti- 
tion always being a matter to be deter- 
mined by evidence, it cannot be said that. 
petitioner would be barred at the thres~ 
hold of the Court unless he satisfies those 
conditions, (Para 8) 
The words “not be entitled to pre- 
sent” in the section do not impor. the 
idea that petitioner would be barred at 
the threshold of the Court unless he. 
satisfies the three conditions of thet sec- 
tion. 


The section merely lays down “hat a 
creditor will be entitled to maintain peti- 
tion only if he satisfies the conditions 
specified therein. (Para 8) 

(D) Provincial Insolvency Act '1920), 
Section 9 — Possibility of future deter- 
mination of the exact liability of a per- 
son will not be of any consequence to 
maintain petition against him under Sec- - 
tion 9. Case law discussed. 

(Para 9) 


Cases Referred: Chronological © Paras — 
(1955) AIR 1955 All 352. (V 42) = 
mie All LJ 52, Mahadeo Prasad 
Sheo Dass 7, 13 
(1943) AIR 1943 Mad 766 (V 30) = 
1943-2 Mad LJ 361, Ratnasami 
Naidu v. Subba Reddiar 7, 12 
(1939) AIR 1939 Cal 313 (V 26) = 
69 Cal = fail Muradan Sardar v. 
Secy. of S 7, 12 
(1938) AIR 1038 Cal 377 (V 25) = i 
39 Cal WN 606, Ghisulal Ganeshi- 
lal v. Gumbhirmull 7, 10 
K. S. Narayan, for Appellant; B. V. 
Sreenivasa Murthy, for Respondents. 
JUDGMENT: This is an appeal pur- 
porting to be under Section 75 (2) >f the 
Provincial Insolvency Act, hereinafter 
oa to as the Act. It is preferred 
by the respondent in Insolvency Case 
No. 12/67 on the file of the Second Addi- 
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tional District Judge, Bangalore, ard’ 

directed against an order made tereit 
on 4-2-1970 whereby it was held thet, the 
insolvency application was maintainable. 


2. 
follows: The appellant was a partner of 
Swarna Silk House a partnership firm 
consisting of three partners. It is alleg- 
ed that the appellant was only a warking 
partner and as such entitled to draw not 
more than Rs. 3,000/-, a year from the 
firm, subject to a share in the profits. 
The respondents’ case is that in a certain 
year the appellant drew Rs. 26,000/- and 


odd in excess of the amount permissible’ 


as per the agreement of partnership. It 
would appear, he had alienated the only 
property standing in his name in favour 
of his wife for a nominal consideration 
of Rs. 1,000/-. Presumably, it is this 
conduct on his part that is construsd as 
an act of insolvency by the. remzining 
partners for founding the present peti- 
tion under Section 9 of the Act. 

' 3. It is averred in the petition 
that the partnership firm was under a 
process of voluntary winding up. Further, 
it is stated that on taking accounts for 
the year ending 22-10-1967, and on the 
information furnished by their auditor, 
amount that was actually found due from 


‘the appellant to the firm was Rupees 


„ 26,053-25. 


o counts of the 


” The appellant, therefore, is 
indebted to the extent of the aforesaid 
sum. 

4. The appellant_in his objections, 
inter alia, has stated that he was not a 
mere ‘working partner’, and the sum 
claimed is not due and, unless the ac- 
partnership are finally 
settled, the appellant cannot be held 
liable for any sum as a ‘debt’ owed by 


- him. He has also questioned the act of 


insovlency 


alleged and explained the 
circumstances attending the alienation of 
his only property in favour of his wife. 
He has also contended that in the above 
circumstances, the petition would not be 
maintainable, 

5. On a preliminary objection 
taken by the appellant, as to the main- 
tainability of the petition against a 
partner, and particularly when the ac- 
counts of the partnership have yet to be 
finalised, the learned District Judge held 
that it was a matter for evidence and as 
such the petitioner cannot be non-suited 
at this preliminary stage. The present 
appeal is directed against this order. 

6, Sri K. S. Narayan, the learned 
counsel appearing on behalf of the eppel- 
lant, has mainly contended that the debt 
attributed to his client was not a liqui- 
dated one and therefore not an ascertain- 
ed sum. He also contended, rather faint- 
ly, that a petition in insolvency would 
not lie by one partner against another. 
Moreover, the sum in regard to which 


‘accounts and as such cannot be said 
_ be ascertainable by adopting any simple 


' The few relevant facts are as.°.@nd uncomplicated process. 


‘appeals 
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the appellant is said to be indebted is 
clearly subject to a final settlement of 


Since insol- 


vency of a person seriously affects a 


_person’s status in society, it must be 
strictly construed against the respon- 
dents. In short, the petition cannot be 


entertained under Section 9 of the Act. 


7. In support of these submissions, 
he placed reliance on some decided cases. - 
They are reported in the following 
volumes: AIR 1938 Cal 377; AIR 1939 
Cal 313; AIR 1943 Mad 766 & AIR 1955 
All 352. I shall briefly refer to these 
cases at a later stage of this judgment. 
Prima facie, it seems to me, the appeal is - 
mot maintainable: The appeal purports 
to be one made under Section 75 (2) of 
the Act. This section expressly provides 
for appeals against any decision or. order 
as is specified in Schedule I. Schedule I 
of the Act specifies the provisions, | the 
decision or Order under which is appeal- 
able under Section 75 (2) of the Act. For 
the present we are concerned with Sec- 
tion 4 of the Act. Indeed, this is the pro- 
vision which is said to apply to the facis 
of the instant case, according to the learn- 
ed Counsel for the appellant. The 
language of Section 4 clearly seems to 
Point to decisions or orders on questions 
arising in case of insolvency. It seems to 
me, that the provisions of that section 
clearly relate to post-adjudication pro- 
ceedings and not to a case where a per- 
son is yet to be adjudged an insolvent 

according to the Act, as in the present 

case. In saying this, the provisions of 
Section 75 (3) of the Act cannot be over- 
looked. That sub-section . provides for 
against any. order other than 
those falling under sub-sections (1) and 
(2) of Section 75. But, in order to avail 
of that provision, the condition to be 
fulfilled is that the leave of the appellate 
Court ought to be obtained. In the 
instant case, question raised is not one 
falling under Section 4 of the Act, nor 
has any leave been obtained for lodging 
the present appeal; Hence, the present 
appeal is clearly not maintainable. Since 
this question was not debated at the Bar. 
I do not propose to rest the decision in 
this appeal on this ground alone. 


8. I shall now turn to the merits 
of the matter. On behalf of the appel- 
lant some stress was laid on the opening 
words of Section 9 of the Act, which 
reads thus: “A creditor shell not ba 
entitled to present an insolvency petition 


against-a debtor unless—.’ The words 
“not be entitled to present,” it is argued, 
would clearly import the idea that a 


petitioner should be barred at the thres- 
hold of the Court unless he satisfies all 
the three conditions of that section. I 


to . 
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am not persuaded to accept this conten- 


tion. It seems to.me, that on a fair read- 
ing of the section, it merely lays down 


that a creditor will be entitled to main- ` 
satisfies the’ 
conditions specified’ therein. In this view,., 


tain a petition only if he 


the question of fulfilmént of such condi- 
tions, is always a matter which can be 
determined only by evidence, including 
admissions made by parties in the plead- 
ings. In case the conditions are shown 
not to have been fulfilled, the petition 
of the creditor will have to be. thrown 
out. In the instant case, the lower Court 
in coming to the conclusion that the. petr- 
tion is not maintainable, has not conclud- 
ed the question once for all. On the 


other hand, it has kept the question open . 


after all the 
This, 


for further consideration, 
evidence is recorded’ in the case. 


in my opinion, is clearly right and is in' 


accord with the provisions of Section 9 
of the Act as interpreted earlier. 

9. But, the argument of Sri Nara- 
yan is that on the face of the pleadings 
and other circumstances, it would be 
clear that the main condition of an 
“existing debt” as enjoined by Section 9 
of the Act would not be fulfilled. In 
support of this argument of his he invited 
attention to the correspondence between 
the parties and. other relevant documents 
evidencing the partnership. In his view, 
debt attributable to the appellant is not 
in respect of a clearly ascertained sum. 
The matter was still being disputed by 
the appellant. At any. rate, imntil all the 
partnership accounts are finally _ settled, 
it would not be possible to fix the Habi- 
lity of the appellant, in which event only 
it becomes a debt. Any possibility of a 
future determination of the exact liabi- 
lity of -the appellant will not be of any 
consequence to maintain the present peti- 
tion under Section 9 of the Act. I am 
also unable to accept his argument on 
behalf of the ‘appellant. aa 

10. I shall now briefly advert to 
some of the cases referred: In (AIR 1938 
Cal 377), it is observed that partners are 
not, as regards partnership dealings, con- 
sidered as a debtor and creditor inter se 
e Until the concern is wound up or until 
*there is a binding Settlement of the ac- 
counts. 

11. In (AIR 1939 Cal 313), in re- 
ferring to Section 9, it is observed that 

- Clauses (a), (b) and (c) of that section 
merely lay down three conditions on 
which a petitioning creditor is entitled to 
found his petition. 

: 12. In (AIR 1943 Mad 766) a 
learned Single Judge of the High Court 
at Madras, has observed as follows: 

“It is only when the account is of a 
simple nature that it can form the basis 
of insolvency proceedings. If there are 
entries in the accounts which are open 


. Section 9 (b) of the Act. 


: yt 
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A. P. T. Shivachandra v. S. Silk House (Venkataswami J.) [Prs. 8-16] Mys. 257 
` to serious disputes and the account is 


subject to counter claims ard an erquiry 
is necessary to ascertain which items and 
which counter claims are true, then it is 
not a claim for a liquidated sum ard the 
insolvency Court cannot accept such a 
claim as the basis for adjudicating a per- 
son insolvent.’ 

13. In (AIR 1955 AI 352). it is 
held that the relationship cf partnars in 
business could not be said to be that of 
a. creditor and a debtor and that the 
amount which may be found due cannot 
be said to. be a liquidated sum within 
the meaning of Section 9 (1) Œ). 

14. Before. proceeding further, it 

is useful to refer to a passage in Williams 
on Bankruptcy which has some b2arinz 
on the question whether a partner can 
maintain a petition in insolvency against 
another partner. At page 48 of the 17th 
Edn. of the Book,'the learned Author 
observes thus: 
_ - “A partner could not formerly have 
presented.a petition against his co-partner 
except in cases where he could have 
maintained an action at law for the debt; 
but, probably, since the Judicature Acts, 
an amount ascertained to be cue from 
one partner to another in an action for 
dissolution of partnership or for an ac- 
count would support a petition.” 

15. Even if the 
considered in the light of the above en- 
unciations, the appeal will have to fail. 
As observed by me earlier, if Seccion 9 
of the Act has to be held up az a Dar to 
the petition, the question whether in 


fact the conditions enumerated therein _ 


have been fulfilled or not, will have to 
be investigated with reference to tke evi- 
dence that may be adduced in the case. 
The stage in which the case is at pre- 
sent, it would be clear that one parzy has 
been asserting that the amcunt shown as 
due is an ascertained sum and, cn the 
other hand, the other pariy has been 
contending that no debt at all is due. It 
is no doubt true, that one of tze conten- 
tions is that even when a sum har been 
ascertained as due from a partner on 
account of partnership, it woulc not 
amount to a liquidated sunf falling under 
t. But taking all 
the circumstances into consideration, I 
refrain from expressing any opinion on 
this question for the present. Moreover, 
as observed earlier, this question was 
only faintly touched upon Ey the learned 
counsel for the appellant. In any event. 
all the questions fall to be decided. if 
and when appropriate issues are raised 
in that behalf. 

16. For the above reasons, I am 
of the opinion that this appeal deserves 
to fail, and is dismissed. No costs. 


Appeal dismissed. 
— 
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AIR 1971 MYSORE 258 (V 58 C 70): 
H. B. DATAR, J. and 


T, L. Krishna Upadhyaya and others, . 


Appellants v. Gowramma and others, Respon- 
a EE 7 of 1970 
Misc. First Appeal No. 287 o 
D/- 15-8-1971, against order of 1st Addl. 
Civil J., Mysore, D/- 14-7-1970. 
Civil P, C. (1908), Order 43, Rule 1 (s) 
_— Appellate Court can set aside on order 
of appointment of a particular person as, re- 
ceiver when it finds that it has been made 
without proper exercise of judicial discretion 
and direct the lower Court to appoint a per- 
son disinterested and unconnected with liti- 
gation — (X-Ref: — Order 40, Rule 1). : 
k (Para 7) 

Absolute impartiality and thorouga dis- 
interestedness are essential qualifications for 
a receiver. Court will not appoint a ‘party 
to the action as the receiver unless by con- 
sent or there are special circumstances justi- 
fying such appointment. A party who has 
no major share.in the suit property and who 
has sold away his share in one item is not a 
fit person. ‘Appointment’ as ‘receiver of a 
person who is a tenant of the suit property, 
who has filed a Criminal Case against some 
of the parties to the suit and who is alleged 
to have been in arrears of rent for some 
months, is not proper exercise of Judicial 
discretion. . (Paras 2, 5, 7) 


- Cases Referred: | Chronological 
(1965) ATR 1965 Orissa 28 (V 52) =. - 
32 Cut LT 210, Jasoda v.: Satya- — 


bhama 

(1964) AIR 1964 All 366 (V 51) = 
1964 All LJ 26, Ram Khelawan v. 
Sudama Devi i ~ C4 

M: S. Gopal, for Appellants; K. Shiva- 
shankar Bhat (for Nos. 14 to’ 22), M. R. 
Narasimha Murty (for Nos.‘ 2 to 4), P. R 
Srinivasan: (for Nos. 9 to 12), M. C. Nara- 
simhan' (for .Nos; 5 to 7), for Respondents. 

JUDGMENT :— This appeal is filed 
by defendants 19, 21 to 26 against the order 
passed by the learned Ist Additional Civil 
Judge, Mysore, appointing Dr. M. L. Mari- 
swamy. as a receiver regarding the Ist .item 
of the property in dispute. The only ques- 
tion before this Court is as.to whether the ap- 
pointment of Dr. Mariswamy should be ac- 
cepted or as to whether defendant No. 19 
should be appointed: or the court below 
should be directed to make a fresh selection 
of an appropriate person for being appoint- 
éd as receiver. k ; 

2. Absolute impartiality and thcrougt 
disinterestedness being the essential quali- 
fication for a receiver, a party to a litigation 
should not be appointed a receiver except 
under very special circumstances or with the 
consent of all parties. In England it is 
stated that a party to an action cannot pro- 
pose himself as a receiver without the leave 
of the Court. .Tt has been stated that “It 
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is the settled rule that one of the parties to 
a-cause shall not be appointed receiver wita- 
out the consent of the other party ess 
a very special case is made.” This principle 
of law has been followed by all the Indien 
Courts. Thus it is well settled that if a case 
for. appointment is made out, the Court will 
not appoint a party to the action as the rə- 
ceiver unless by consent or there are special 
circumstances justifying such appointment. 
We have, therefore,.to see in the present 
case whether the parties consent for the 
appointment of defendant No.,19 as ræ- 
ceiver and secondly. whether there are spz- 
cial circumstances warranting his appoint- 
ment, . a 
SORE: The learned Advocate for the ap- 
pellant supported by the respondent Nos. 5 
to 7 contended that defendant No. 19 mey 
be appointed as receiver. The sole ground 
for rejecting the claim was that he was stay- 
ing away from Mysore. As against this, the 
other contesting respondents submitted that 
respondent No. 19 is not a fit and proper 
pon and is not disinterested. Further, as 
as been, stated by him in the written statz- 
ment, his interest in Item No. 1 has been 
sold away in execution of the decree against 
and now he has no interest in the pro- 
perty. In.view of what is contained in the 
written statement, it was submitted that də- 
fendant No. 19 has virtually no interest in 
the preperties and, therefore, he ought not 
to be chosen for being appointed as receiver. 
4. _ In support of the contention that 
defendant No. 19 should be appointed as rz- 
ceiver, the learned counsel for the appellants 
and respondents 5 to 7 cited two decisions. 
The first is the jena of the Orissa Hich 
Court reporte in AIR 1965 Orissa 28 
Jasoda v. Satyabhama, and the, observations 
in the said case are given below:—: ` 


“Normally, one of the parties to a causa 
should not be appointed receiver without 
the consent of the other party unless a very 
special case is made out. The Court should 
not appoint a party as receiver where the 
Court cannot rely on honest and disinterest- 

management on . the part of the party 
seeking to be appointed. ` 

Absolute impartiality as between the 
parties to the litigation is an indispensable 
qualification, of a receiver and upon an ap- 
plication for his removal the Court may pro- ® 
perly consider his past relations to the par- 
ties as well as his present sympathies. If by 
reason of interest shown by him the efficiency 
of the receiver as an officer of the court is 
impaired, the Court will be justified in re- ` 
moving him. - Where the attitude of a re- 
ceiver appointed in a suit for partition is in- . 
consistent with the attitude of a receiver, 
i. e., where he is considering his own per-' 
sonal interest to the exclusion of interests of 
the parties whose representative he is and 
whose benefit should be his concern, such 
receiver should be removed,” 

The next is the judgment of the Allahabad 
High Court, AIR 1964 All 866, Ram Khela- 


i 
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wan v, Sudama Devi, in: which case, it ap- 
ears from the facts of the case that the de- 
endant who 

receiver. 







share in the property has been sold. 
ther the fact that in one, particular case, the 
Court came to the conclusion that a party to 
a litigation should be appointed as receiver 
does not mean that in: other case wherever 

arties seek for being appointed: as receiver, 
hey must be appointed. -Under the circum- 
stances, I am of the view that this is a case 
in which the claim of defendant No. 1€ for 
being appointed as receiver has been rightly 
rejected. I therefore, decline to set’ eside 
that part of the order by which the learned 
Judge has declined to appoint defendant 
No. 19 as receiver. 


6. In so far-as the appointmert of 
Dr. Mariswamy is concerned, it has been 
stated that Dr. Mariswamy has filed a Cri- 
minal Case against T. L. 5. Uyadhyaya, the 
brother of the lst appellant, and that on. this 
account, there is ill feeling between him and 
the other members of the family. It is on 
record that Dr, Mariswamy is himself a te- 
nant of the property in Schedule 1. regard- 
. ing which he „was appointed a: receiver and 
it is alleged that he is taking advantage of 
the dispute among the members of the femily 
and. he has not paid rent for several moaths. 


7. Even though the. chosing əf a' 


person for being appointed as receiver is a 
matter of judicial discretion to be determin- 
ed by the Court having regard to the cir- 
cumstances of the case, it- is. competen: for 
the appellate court to set aside the arder 
when it is found that the selection anc ap- 
ointment of a particular person has been 
made without proper exercise of judicial dis- 
cretion. In the present case, having regard 
to the facts stated earlier and having reg: 

to the objections raised by some of the par- 
ties to the suit, I think that the appoint- 
ment of Dr. Mariswamy ag receiver is not 
properly made. Accordingly, the order of 
the Court below appointing Mariswamy is 
set aside and the Court below is directed to 
select a proper person bearing in minc the 
fact that he has got to be a disinterested 
person and not concerned with the litigation 
going on between the parties. The Jeerned 
Judge is directed to make the appointment 
as expeditiously as possible and after hear- 
ing the parties, to the proceedings, The 
Court below may consider the appointment 
of a suitable member of the Mysore Bar for 
being appointed as receiver and make such 
appointment before 15th April 1971. No 


costs, R : 
i Order accordiagly. 
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AIR 1971 MYSORE 259 (V 58 C 7I) 
-© He B. DATAR, $. ` 

Smt. Peryakkal and others, Petizionerg 
v. Smt. Dakshayini and another, Respon- 
dents.. : DA 7 Sosy! ' ' 

Civil Revn, Petn. No. 2066 of 1970, 
D/- 2-3-1971, against order of lst Addl. 
Mūnsiff, Bangalore, D/- 19-19-1970. 

_ (A) Houses and Rents — Mysore Rent 
Control Act (22 of 1961), Section 29 — 
Tenants of even open space are covered by 
Section 21 and Section, 29 is attracted so far 
as the eviction of tenants of open space is 
concerned — (X-Ref: — Section 21). AIR 
1957 Bom 94 and AIR 1966 SC 1939, Fol- 


lowed. (1965) 2 Mys LJ 596, Not appli- 
cable: i f (Eara 3) 


The fact that the Legislature did not 
rovide for fixation of fair rent of the vacant 
and’ does not mean that even for eviction 
of tenants: from the vacant land no proyi- 
sion has been made in the Act. (Para 4) 


(B) Houses and Rents — Mvsore Rent 
Control: Act (22 of 1961), Section 29 (4) — 
ere ‘tenant does not show any cause for 
non-payment of arrear of rent eviction order 
passed for non-payment of arrear of rent is 
not bad on the count that it did nct give 
an opportunity to tenant for payment of 
arrear of rent. C. R. P. No. 71 of 1970, 
D/- 18-9-1970 (Mys), Not applicable. 
PEN caine (Fara 7) 
(C) Houses and Rents — Mysore Rent 
Control Act (22..of 1961), Section 29 (4) — 
Tenant not showing any cause in the Court 
below for non-payment of arrear of vent is 
precluded from ‘advancing new contentions 
showing reasons for non-payment nf the 
same, C, R. P. No. 666 of 1969,'D/- 24- 
11-1969 (Mys), Followed, - (Fara 7) 
Cases Referred: Chronological Paras 
(1970) C. R. P. 76 of 1970, D/- 183- ` 


"1970 (M 
(1989) C. 666 of 1969, 


ys 

R. P. No. 
D/- 24-11-1969 (Mys) v4 

(1966) ATR 1966 SC i989 (V 55) = 
1962-8 SCR 928, Mrs. Dossibai v. 

_. Khemchand Gorumal 5 

(1965) 1965-2 -Mys LJ 596 = 1965-4 
Law Rep 578, N. -M. Patel v. 

hes al and Wood Works Co. 


© Pyt. ; . : - 

(1957) AIR: 1957 Bom 94 (V 44 = 

_ 58 Bom: LR 592, Vinayak Gopal 

‘: Limaye’ v, Laxman Kashinath z 
Athavale i 5 


S. K: Bopaiah, for Petitioners: S.-C. 
Javali, for Respondent No; 1. í 
_ ORDER :— Petitioners in this revision 
petition are the heirs’ and legal representa: 
tives of the deceased tenant, An epplica- 
tion for eviction has been filed by ths land- 
lord under ‘the provisions of the Mysore 
Rent Control Act, 1961, hereinafter called 
the Act. As the tenant did not pay the 
agreed and undisputed rent that he was ob- 
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Eged to pay even during the pendency of 
the eviction proceedings, the landlord made 
an application under Section 29 (1) and (4) 
of the Act. The said application has been 
granted and so the petitioners have ap- 
proached this court challenging the legality 
and correctness of the said order. 


2. Only two objections were raised 
in the Court below, namely, that the provi- 
sions of the 1961 Act are inapplicable to the 
premises in question and that an order 
under Section 29 of the Act should not be 
passed without first directing payment of 
arrears of rent and giving an opportunity to 
the petitioners to pay the same. It is these 
very objections that were negatived by the 
court below, have been again urged before 
me in this revision petition. 


8. It is not disputed that the sub- 
ject-matter of lease is an open space, which 
has been let out for carrying on business. 
Jn' the petition it has been stated as for non- 
residential purpose, ie., for doing business 
of Motor Body building. Section 3 (a) of 
the Act defines “building” and Section 8 (n) 
defines ‘Premises’, According to the defini- 
tion ‘Premises’, means: (i) a building as de- 
fined in clause (a); (ii) any land not used for 
agricultural purposes. Part V of the Act 
deals with the control of eviction of tenants 
and obligation of landlords. Section 21 of 
the Act states that no order or decree for 
the recovery of possession “of any premises 
shall be made by any court or other autho- 
rity in- favour of the landlord against the 
tenant, unless the conditions laid down are 
satisfied. The provisions of Section 21 are 
applicable to any premises and not merely 
to building. Section 29 states that no te- 
nant against whom an application for evic- 
tion has been filed under Section 21, shall 
be entitled to contest the proceedings etc. It 
may be seen that Section 29 is attracted 
in all cases where eviction is sought. The 
result is that even regarding premises, in 
question provisions of Section 29 are attract- 
ed. (Underlining is mine). 

4, The learned Advocate for the 
petitioners cited before me the decision of 


this Court reported in (1965) 2 Mys 
LJ 596. The said decision deals with 
the question of fixation of fair rent 
under the 1961 Act, and it was held 


that the fair rent cannot be fixed re: vacant 
land. ‘The fact that the Legislature did not 
provide for fixation of fair rent does not 
mean that even for eviction no provision has 
been made. 

5. On the other hand, the judg- 
ment of the High Court of Bombay in AIR 
1957 Bom 94 and that of the Supreme Court 
in AIR 1966 SC 1989,.have considerable 
bearing on the point in controversy. While 
considering the similar rovisions in the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, it was held that 
lease of an open plot of land for the pur- 
pose of building etc., attracts the provisions 


Peryakkal v. Dakshayini (Datar J.) 


ALR, 


of the Act. Section 5 (8) of the Bombay 
Act defines ‘premises’ as meaning land used 
for non-agricultural purpose etc., an open 
plot not used for agricultural purpose was 
therefore held as satisfying the requirement. 
This view of the Bombay High Court has 
been approved in the Supreme Court deci- 
sion referred to above. The resulting posi- . 
tion is that so far as the eviction of tenants 
is concerned, tenants of even open space 
are covered by Section 21 of the Act and so 
Section 29 of the Act is attracted. The con- 
tention advanced that the provision of the 
1961 Act is inapplicable is rejected, 


6. As regards the second contention 
advanced by Sri Bopaiah, learned counsel 
for the petitioners, is concerned, it may be 
seen that the petitioners have admitted that 
they have not paid either arrears of rents 
which accrued prior to the filing of the ap- 
plication or the rents which have been fallen 
due subsequent to the date of the petition. 
The petitioners have not stated any reasons 
for non-payment of the rents. Under Sec- 
tion 29 (1) of the Act, tenant is precluded 
from contesting the proceedings’ unless he 
has paid’ or deposited. the rents which have 
fallen due during the pendency of the pro- 
ceedings. Section 29 (8) of the Act enjọins 
the Court to stop all further proceedings 
and make an order directing the tenant to 
put the landlord in possession of the pre- 
mises unless the tenant shows sufficient 
cause to the contrary. As the learned Judge 
has remarked in the present case, the tenant - 
has not shown any cause as to why the pro- 
ceedings should not be stopped. ; 


7. The petitioners’ counsel relied 
upon the judgments of this court in support 
of his contention that the court should give 
some opportunity to pay the rent and since 
the opportunity has not been given, that 
opportunity should now be made available to 
him. The first judgment relied upon by him 
is C. R. P. No. 76 of 1970, D/- 18-9-1970 
(Mys). In the said case, it is important to 
note that the tenant disputed the quantum of 
rent that he was liable to pay and there was 
also dispute with regard to the advance 
amount of Rs. 500/- which was with the 
landlord. It was challenged before this Court 
that the Munsiff who came to the conclusion 
that certain amount was still due, without 
giving an opportunity directing the payment 
of rent which was found due by the Court, 
straightway an order was passed under 
Section 29 (4) of the Act; the provision of 
Section 29 (8) was over-looked. It is in 
nee circumstances, this Court held as here- 
under; 


« 


.... Having come to that conclusion 
the court below straightway proceeded to 
make an order under Section 29 without 
giving time to the tenant to deposit the 
amount held as due. The procedure adopt- 
ed by the Court below, in my opinion, is . 
clearly illegal. Sub-section (3) of Section 29 
provides that “where there is any dispute 
as to the amount of rent to be paid or de- 
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posited. under sub-section (1), the Court 
shall, on application made to it either br the 
tenant or the landlord 

such enquiry as it deems necessary ceter- 


mine summarily the rent to: be so paï or - 


‘ deposited.” _ a 

. These observations are totally inapplicable 
to the facts of the present case. The second 
decision referred to is the judgment in 
C. R. P. No. 666 of 1963, D/- 24-11-1969 
(Mys). In that case, the trial Court passed 
an order under Section 29 (4) of the Ac~ and 
that order was. challenged before this Court. 
In paragraph 3 of the judgment of this 
court it was stated that: 


“The scheme envisaged by sul-sec- 
tion (4). of Section 29 is that the tenant 
should have an opportunity of paying the 
arrears of rent and payirg subsequent rent 
from month to month as and when suck rent 
falls due as required by sub-section (1) of 
Section 29. If the tenant fails to par the 
rent in the manner prescribed in sub-sec- 
tion (1) of Section 29, then he has to show 
cause as to why an order for stoppage of 
proceedings or eviction should not, be -pass- 
ed against him.” 


After this principle was laid down. the 
Court came to the conclusion that nor-pay- 
ment of subsequent rent because of certain 
misconception of law was unacceptable and 
further the ground that was made ouz be- 
fore this Court showing cause, being nct the 
ground before the court below, the tenant 
could not urge those contentions before this 
court and accordingly this court held that 
the order of the learned Munsiff was per- 
fectly good and the revision applicatior was 
dismissed. JI am not able to see how the 
judgment of this court referred to above is 
of any assistance to the petitioners. On the 
contrary, it is against the contentions ad- 
vanced by the petitioners’ counsel. The 
petitioners in the present case also de not 
show any cause in the court below and ad- 
vanced some new contentions before the 
Court showing reasons for non-payment of 
rent. In the objection statement filed ta the 
application filed under Section 29, in para- 
graph 1, it has been stated that “It is true 
that these respondents are tenants of the 
Schedule premises but it is not true that 
they are due in a sum of Rs. 2,1757- as 
alleged.” Barring this, there is, not one 
word in the entire application as to why 
that amount was not paid. On the cont- 
rary, the landlord stated how the remt of 
Rs. 2,175/- has been arrived at. © z 


8. Under the circumstances, I find 
that there is no good ground to set asid= the 
order of the court below. The revision peti- 
tion is accordingly dismissed. Having re-. 
gard to the fact that the petitioners are carry- 
ing on business in the premises, I grant six 
.months time to the petitioners to vacate the 


premises. 
Petition dism:ssed. 
—_—_—_—_—__-- 


and after mexing 
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Nagaraju, Petitioner v. K. Ramarsju and 
another, Respondents. SKER 
Civil Revn. Petn. No. 557 of 1970, 
D/- 25-2-1971, against order of Civil J., 
Kolar, D/- ‘28-3-1970. 

(A) Tenancy Laws — Mysore Land Re- 
forms Act (10 of 1962), Section 182 (2) (a) 
(as amended by Mysore Act 6 cf 1970) — 
Amendment altering jurisdiction of Courts — 
Suit pending on date of coming into force 
of amendment must be disposed of accord- 
ing to provisions of Act as aménded — 
(X-Ref: — Interpretation of Statutes). (1968) 
1 Mys LJ 570 and (1968) 2 Mys LJ 207, 
Followed. (Para 5) 

When jurisdiction of court. is altered 
during pendency of suit, the jurisdiction to 
be exercised is the jurisdiction newly creat- 
ed and not the old. (Para 5) 

(B) Tenancy Laws — Mysore Land Re- 
forms Act (10 of 1962), Section 132 (2) (a) 
(as amended by Mysore Act 6 of 1670) — 
Bar of Civil Courts jurisdiction — Civil 
Court other than Munsiff’s Court as specified 
in Section 2 (9) (a) has no jurisdiction to 
decide the question whether or not a defen- 
dant to a suit is tenant of the disputed land 
in view of Section 182 (2) fa) as amended 


in 1970 — (X-Ref: — Civil P. C. (1908), 
Section 9). . (Paras 6, 8) 
Cases’ Referred: Chronalogical Paras 


(1968) 1968-2 Mys LJ 207 = 16 Law 
Rep 18, Thammayya v. Thimmayya 
(1968) 1968-1 Mys LJ 570 = 15 Law 
Rep 87, Purushottam  Sakhzram 

Shah v. Parabhu Bharamasutar 5 

M. S. Gopal, for Petitioner; B. Tilak 
Hegde, for Respondent 1. i 

ORDER :— The first defendant is the 
petitioner in this revision pətition and the 
short question that is raised is as to whether 
the question relating to the claim of sta- 
tus of the defendant as a tenant is required 
to be referred to the Munsiff's Court at 
Kolar for adjudication. Respondent No. 1 
— the first plaintiff, filed O. S. No. 17/65 
for declaration of title and for possession in 
respect of the land in dispute. The conten- 
tion of the first defendant was that he is 
cultivating the suit land as a tenant and as 
such the plaintiff is not entitled to recover 
possession of the land from the tenant. It 
‘was also contended that the first defendant 
is a deemed tenant. 

2. In view of the defendant’s con- 
tention an issue was framed, viz, issue No. 
11, which reads as follows: 

“Issue No. 11: Is it true that the first 
defendant is a tenant or a deemed tenant 
of the suit land ?” : 

8. As per the order passed on 13-6- 
1968, this issue was sent to the land Tribu- 
nal, Kolar, for a finding and the proceedings 
in the suit were stayed.- The Tribunal de- 
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cided the question in.so far as the deemed 
tenancy was concerned, It declined to de- 
cide the question of tenancy. „The view 
taken by the Land Tribunal was that hav- 
ing regard to the judgment of this Court re- 
ported in. 1968 (2 ue LJ 207, C. Tham- 
mayya v. Thimayya, the Land Tribunal had 
no, jurisdiction to decide whether the peti- 
tioner is a tenant of any other: kind. - 

_.. Thereafter the Mysore Land--Reforms 
oe ‘Act, (Act 6 of 1970). came into 
force and the amendment of thé provisions of 
the Act provoked first defendant to apply 
to the Court, that having regard to the pro- 
visions of the Mysore Land Reforms Act as 
amended by Act 6 of 1970, the Civil Judge’s 
Court -at Kolar has no jurisdiction to decide 
fhe question of tenan 
xeferred to the Munsiff’s Court at Kolar for 
adjudication. The learned Civil Judge by 
his- order dated 28th March 1970 held that 
ät was not necessary to call for a finding. 
Even while rejecting. this application, the 


view taken by the learned Civil Judge was’ 


that the amending Act 6 of 1970° was ap- 
plicable but it was not necessary to refer the 
matter to the tenancy: Court... The learned 
Judge incidentally H Abe the contention 
of the petitioner that he was a tenant. It is 
this order that is- challenged before this 
Court. k: 

4. Sri M: S. Gopal, learned counsel 
appearing for the petitioner, contended that 
having regard to the provisions of Sec- 
tions 2 (9a), 112, 182 and 188 of the Mysore 
Land Reforms Act, the Court of the Civil 
Judge had no jurisdiction ‘to decide the ques- 
tion of tenancy and the only appropriate 
Court to decide the matter is the Court of 
the Munsiff at Kolar. It was’ also contend- 
ed by him ‘that the learned Civil Judge in 
the guise of rejecting the p for re- 
ference has virtually decided that the peti- 
tioner was raising this plea to drag on the 
proceedings and that he was not ‘a tenant 
at call. í ’ 

Sri B. Tilak, Hegde, learned counsel 
for the first respondent, contended that the 
Mysore Land Reforms (Amendment) Act 6 
of 1970 was not retrospective and since it 
va not retrospective, the provisions of the 
sai 
proceedings and the suit and the révision 
application may be disposed’ of as if the 
amending Act. was not in force. Tt was 
further submitted by Sri Tilak Hegde that 
there was‘no question of jurisdiction in- 
volved in the pear proceedings as thé 
Court has merely stated that the question 
as to whether the defendant was a tenant 
does not arise and further th 
adjudication on merits and so referring of 
the issue of tenancy to the competent court 
does not arise. _ an 

_ In so far as the first contention 
zaised by Sri Tilak Hegde that the provisions 
of the Mysore Land Reforms Act 6 of 1970 
are not applicable to the present proceedings 
is concerned. I-am of the view that the 
said contention is devoid of any substance. 
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the suits were instituted 


and so it should be ` 


Act were inapplicable to the present’ 


ere was no. 


AT. R: 
This Court has in number of decisions in- 
eliding the decisions reported in (1968) 1 
Mys LJ 570, Purushottam Sakharam Shah v. 
Parabhu Bharamasutar; and (1968) 2 Mys Lj 
207, Thammayya .v. Thimmayya has Jai 
down that after coming into force of the pro- 
visions of the Mysore Land Reforms Act, 
the suits and proceedings poeg on that 
day must be disposed of in accordance with 
the provisions of the Land Reforms Act. It 
has been further stated that when a jurisdic- 
tion is altered during the pendency of a liti-|- 
gation, the jurisdiction to be exercised jis 
the jurisdiction. newly created, and not the 
old. It has also been stated that thou 
before the coming 
into force of the Land Reforms Act,. its dis- 
osal was governed ‘by the Mysore .Land 
eforms Act. 





ter, the first submission made by Sri Tilal 
Hegde that the provisions of the Mysore 
Land Reforms Act 6 of 1970 should not be 
Jooked into, is unsustainable, 

- 6 According to Section 2 (9a) of 
the Mysore Land . Reforms Act, “Court” 
means the Court of Munsiff within the local . 
limits of whose jurisdiction fhe land is 
situate. Section 112 of the Act which deals 
with regard to the duties of the Courts, it 
has been stated that for the purposes ‘of this 
Act, «the following shall be the duties and 
functions to be performed by the Court, 
namely, .to decide whether a person is a 
tenant or not under Section 4 and make 
declaration accordingly, Section 182 bars 
the jurisdiction of the- Civil Court to settle, 
decide or deal with any question which. is 
required to be settled, decided or ‘dealt with 
by the Court under the provisions of this 
Act, - Section 183 (2) (a) provides that if 
any suit instituted in any Civil Court (that 
is, other than the Court as defined.in this 
Act) involves any issues which are required 
to be settled, decided or dealt with by the 
Court, then the Civil Court shall ‘stay the 
suit and refer such issues to the Court for 
decision. 

~ . Having regard to the wording of Sec- 
tion 188 (2) (a), I am of the view that the 
Civil Court other than the Court defined in 
Section 2 (Qa) is not competent to decide 
or deal with any of the matters required to 
be dealt with by the Court defined under 
Section 2 (9a) of the Act. In Section 2 (9a), 
as already ‘noticed, it is only the Munsiff 
Court which has jurisdiction to decide the 
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question referred to under Section 112. IE 
it is only the Munsiff Court that has -uris- 
diction to decide. the: ‘matter under Sec- 
tion 112, then it would necessarily -mean 
that the other Civil Courts as are referred 
to under Section 183 (2) (a) cannot, obvious- 
ly have jurisdiction to decide or deal with 
the matter, In that view_of ‘the matter, the 
learned Judge was oe in error ix not 
referring this issue for adjudication tc the 
Court of the Munsiff at Kolar, In the view 
I have taken, the order of the learned Civil 
Judge, Kolar, dated 28-8-1970..is required 
to be set aside. 

7. It may be noted that this ‘Court 
in 1968 (2) Mys LJ 207 stated before con- 
cluding the judgment that there is an ele~ 
ment of incongruity in the relevant statatory 
provisions of the Land Reforms Act, which 
enables the Land ‘Tribunal to decide the 
limited question whether a person is a Ceem- 
ed tenant while on the question whether a 
person is a.tenant of any other description, 
the Civil Court’s jurisdiction to make an ad- 
judication remains unaffected. It was point- 
ed out that this feature of the Act was 
productive of inconvenient results and. that 
remedy lies in emending the Act. Probably 
it is the observations of this Court that led 
to amendment of. some of the relevant pro- 
visions. 

‘However, while abolishing the Tribunals 
and establishing: the Courts in their place, 
what has been done is that the Courts as 
defined inthe Act have alone been confer- 
red the exclusive jurisdiction to decide these 
questions. The Superior Courts like the 
Civil Judge’s Court do not have the jurisdic- 
tion but only the Court of the Munsif has 
the jurisdiction.: I don’t think that the Le- 
gislature intended this result but’ as was 
said in the earlier case “the remedy lies in 
an amending Act.” SA: 

8 It was contended by Sri Tilak 
Hegde that there is no question of jurisdic- 
tion involved, and therefore, this Court 
should not interfere with the order o: the 
Court below. According to my view. the 
only question involved in the present case 
is one of jurisdiction as to whether the ‘Court 
lof the Civil Judge has jurisdiction to decide 
as ‘to whether the first defendant is a tenant 
of the poray or not, If the Civil Judge’s 
Court has no jurisdiction to decide as to 
whether the defendant No. 1 is a tenant or 

‘not of the property, then the learned. fudge 
could not have refused to exercise his juris- 
diction vested in him in referring the issue 
and virtually coe himself. The learn- 
ed Civil Judge, as already noticed, has dis~ 
posed of virtually the merits of the matter. 

The issue of tenancy has already raised, 
as already noticed, being issue No. 11 whe- 
ther the first defendant is. a tenant or a 
deemed tenant of the suit Jand. In the view 
that I have taken, the order of the learned 
Civil Judge is set aside and the learned 
Civil Judge is directed to refer issue N>. 11 
“Whether the first defendant is a tenant -of 
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the suit land” to the Court of the Munsiff 
at Kolar for adjudication and further to stay 
the proceedings under Section 188 (2) (a) 
and await judgment-.of the Court of Munsiff 
and herean dispose of the suit in accord- 
ance with the findings recorded on the re- 


ference. No costs. 
Order accozdingly. 
$ ` ' à 


AIR 1971 MYSORE 263 (V 58 G 73) 

A. NARAYANA PAI, C, J. AND 

. ° H. B. DATAR, J. . 

V. S. Parameshwaran’’ Sinkunny Nair 
and others, Petitioners v. The Chief Secre- 
tary to the Government of Mysore end am- 
other, - Respondents. 

Writ Petns. Nos. 4863 of 1668, 599 of 
1969 and 3880 of 1970, D/- 19-2-1971. 


(A) Constitution of India, Article 226 
— High Court would decline to exercise its 
power under Article 226 in writ petition to 
reopen the question of seniority in service 
which was settled some 6-7 years” back, be- 
cause the interference after such an. inordi- 
nate delay would inevitably disturb the 
rights acquired by sveral others whc might 
have been promoted and earned other bene~ 
fits on the basis of situation so far left un- 
challenged. (Para 6) 


. (B) Constitution of India, Artide 309 
— Salary, pensions, seniority ete., are mat- 
ters of benefit personal to the Government 
servant and it is always open to him to give 
up that benefit. When the giving up of 
benefit is a matter of bargain for something 
which the Government servant considers ‘is 
to his advantage at the moment, it will be 
quite opposed ‘to any’ principle of Jaw or 
equity to permit him to go back on his 
undertaking. AIR 1967 SC 1889, Explained; 
(1970) 2 Mys LJ 197 and Writ Pe-n. No. 
2115 of 1965, D/- 81-3-1967 (Mys), Dis- 
tinguished. __ 7 (Fara 13) 


Cases Referred: . Chronological Paras 
(1970) (1970) 2 Mys LJ 197, S. K. 
Shetty v. State of Mysore 
(1967) AIR 1967 SC 1889 (V 54) = 
1968-1 SCR 185, Roshanlal Tandoa 
v. Union of India : 
(1967) Writ Peto. No, 2115 of 1965, 
D/- 81-8-1967 (Mys) 

.M. Rama Jois, for Petitioners in all the 
W. Ps. K, S. Puttaswamy, High Court 
a Pleader, for Respondents in all the 

. Ps. > : 

_A. NARAYANA PAL C. J.:— The com- 
mon question that arises in these writ peti- 
tions is the sustainability of the claim by 
these petitioners that their seniority as Junior 
Assistants in the Secretariat of the State Gov- 
ernment should be determined by taking inte 


account their service either at the Secreta- 
riat or in other Departments of the Govern- 
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ment prior to the 7th of October, 1961. The 
question arises in the following way: 


2. Of the petitioners, _one-was an 
allottee from the State of Bombay and the 
other two were serving the Government of 
the erstwhile State of Mysore 
Departments. They were later -transferred 
to serve as First Division Clerks in the Sec- 
tetariat. After the Reorganisation of States, 
allottees from different ` intergrating areas 
came to the Secretariat. In view of the 
conflicting interests of persons coming from 
various integrating areas and also those who 
were directly recruited to serve in the Secre- 
tariat and those who came by transfer from 
other Departments of the Government, and 
after considering various representations in- 
cluding those made by the petitioners or 
others in their position, the State Govern- 
ment issued a circular in which it was stat- 
ed that the Government have decided that 
the cases of such’ of the officials as are will- 
ing to be absorbed in the Secretariat on the 
conditions set out-therein may be considered 
for absorption in the Secretariat Service. 
Among the various conditions set out there- 
in, one was that the service in the parent 
Department and service in the Secretariat 
prior to 7-10-1961 will not count for senio- 
rity in the Secretariat. The circular con- 
cluded by stating that such of the officials 
as were eligible for absorption and who were 
willing to be absorbed on the conditions 
mentioned therein should send a declaration 
in a form annexed and that the officials who 
did not agree to such absorption would be 
repatriated to their parent Department, 

3. All the petitioners ‘gave such a 
declaration, the common text whereof was: 
_ “In pursuance of the Circular No. GAD 
268 ASP 61, dated 23rd October, 1961, I, 
KORET working as Junior Assistant in .... 
hereby agree to my absorption in the 
Mysore Government Secretariat on the con- 
ditions stated in the said circular which I 
hereby voluntarily accept.” l 
Thereafter, the.absorption of all persons who 
had given such a declaration in Secretariat 
service was notifed by the Government in 
the Notification of 9th March, 1962, and 
simultaneously there were issued rules made 
in the exercise of the powers conferred ‘by 
the proviso to Article 809 of the Constitu- 
tion. The names of the persons absorbed 
which include those of the petitioners be- 
fore us were set out in an annexure to the 
rules. Referring to the schedule, Rule 8 
says that the persons mentioned therein shall 
be deemed to have been appointed to the 
several posts held by them in the Secretariat 
with effect from 7th October 1961. In sub- 
rule (1) of Rule 4 itis stated that in the 
case of persons who are deemed to have 
been appointed under Rule 8, service for 
seniority in the Mysore Government Secre- 
tariat shall count from 7th October 1961. 

4. In the case of one of the peti- 
tioners, viz., Parameswaran petitioner in W. 
P. 4863/68, an additional circumstance to 
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in different’ 
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be noted is that-after giving the declaration 
he made a representation to the Govern- 
ment that his seniority may be fixed from a 
date anterior to 7-10-61. But the request 
was rejected. more -than once and there- 
after a separate order absorbing him was 
made on the 15th of June 1963. 

é 5. On behalf of the State Govern- 
ment, apart from the argument on merits 
that the declaration is binding on the peti- 
tioners as one of the essential terms of their 
absorpticn in the Secretariat service, it is 
also urged that there’ has been inordinate 
delay on the part of the petitioners in 
approacking this Court. It will be remem- 
bered that the order of absorption was 
made in March 1962 and these writ peti- 
tions were filed in 1968 and 1969, 


6. Mr. Rama Jois, learned counsel 
for the petitioner, states that if serious notice 
is taken of the delay it might perhaps 
furnish sufficient ground for this Court to 
decline to interfere in favour of the peti- 
tioners under Article 226, but urges that we 
should not take any such serious notice 
because the inter se seniority list of Secre- 


.tariat personnel after the Reorganisation of 


States has not yet been prepared by the 
State Government either provisionally or 
finally. We do not think that one delay jus- 
tifies another delay. The question really is 
whether the question of seniority settled 
some years ago could be permittéd to be 
reopenec. after so long a delay as has oc- 
curred in these cases, because to do so would 
inevitably result in disturbing the relative 
poe of various qoon who might have 
een promoted to different higher cadres or 
have eamed other benefits attached to senio- 
rity. One of the grounds on which Courts 
decline to exercise their power under Arti- 
cle 226 is that the petitioner has delayed in 
approaching the Court to such an extent as 
to make any interference likely to cause pre- 
judice to several other persons who had 
acquired rights on the basis of the situa- 
tion left unchallenged or unquestioned by 
the petitioner for a long period of time.. 

7. Even upon merits, it appears to 
us that the petitioners have no good ground 
to go back upon the undertaking given in 
their declarations before they were absorbed 
into Secretariat service. 


8. The argument strongly pressed 
on their behalf by Mr. Rama Jois is that 
under tke normal provisions of the Seniority 
Rules, particularly Rule 6, when a Govern- 
ment servant is transferred not on his con- 
sent but in public interest from one Depart- 
ment to another, he does not lose the bene- 
ft of his earlier service for purposes of his 
seniority and that these petitioners having 
been so transferred to the Secretariat could 
not rightly be deprived of the benefit of the 
said rule by the imposition of a condition 
at a subsequent point of time. If the mat- 
ter rested merely on an assessment of the 
question whether the transfer was upon con- 
sent or at request by the petitioners or made 
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by the Government themselves in public 
interest, it would have been possible to ac- 
cept or act upon the argument urged by 
„Mr. Rama Jois — - ' 

9. But matters have proceeded much 
farther than that. ‘As already stated, the 
absorption or ‘the ultimate decision as to the 
terms on which such absorption could be 
given effect to was taken: after fully appris- 
ing the petitioners and others of the Gov- 
ernment’s proposal and after receiving their 
written consent to be bound by the condi- 
tions set out in the first circular. . It should 
be remembered that although the Govern- 
ment had ‘the power to transfer petitioners 
from one Department to another Depart- 
ment, the petitioners did not have the doght 
to insist that they shall be placed or conti- 
nued in any particular Department of their 
choice, Absorption in Secretariat service 
meant that the petitioners would thereafter 
be serving only in the Secretariat and wi 
not be liable for transfer: to other Depart- 
ments. Hence, to the extent the Govern- 
ment offered to absorb the petitioners in 
Secretariat Service, the Government were 
giving up the right to exercise an undoubted 
power vested in them. To be relieved of 
the necessity of submitting oneself to the . 
power of transfer is indeed a benefit which 
the petitioners derived. As against that, the 
Government ‘had asked for. and the peti- 
tioners did give up the benefit of their pre- 
vious service for counting seniority.. . i 


10. No question therefore arises of 
the petitioners now asking for the strixing 
down of their undertaking while retainin 
the benefit acquired by them in the order o 
absorption. : 


11. It has however’ been argued 
that in an earlier decision of this Court in 
Writ Petn. No.. 2115 of 1965, rendere on 
81-3-1967 (Mys), the imposition of a similar 
condition by the Government was struck down 
as invalid. But upon facts’ it appears in that 
case that the successful petitioners’ therein 
had refused to give an undertaking or -lec- 
laration ‘of the type. given by the petitimers 
in these cases, that the absorption was carried 
out by the Government and that the ccndi- 
tion of giving up prior service was imposed 
unilaterally by the Government, It is in 
those circumstances that this Court held that 
the petitioners therein could, not be deprived 
oer benefit of Rule 6 of the Seniority 

es. Di , 


12. The further argument that the 
principle of that case has been extended to 
other persons is also of no avail because it 
is not clear from the order of the Govern- 
ment extending the benefit of the principle to 
others that the persons who took the bene: 
fit of it had given voluntary declarations of 
the type given by the petitioners in these 
cases. f 

13. Reliance has been placed on 
the observations of the Supreme Cour- in 
the case of Roshanlal Tandon v. Union of 
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India, AIR 1967 SC 1889 at p. 1594 io the 
effect that: i 

“It is‘ true that the origin of Govern- 
ment service is contractual. There is an 
offer and -acceptance in every case. But 
once appointed to his post or office the Gov- 
ernment servant acquires a status ard his 
rights and obligations are no longer deter- 
mined by consent of both parties, but by 
statute or statutory rules which may be 
framed and altered unilaterally by the Gov- 
ernment.” 
The effect of this statement of the lew, as 
we understand, is that once a person takes 
up Government service he cannot deny, on 
the basis of any term in the or gina! con- 
tract of employment, to the Government the 
constitutional and statutory right of settling 
or altering his conditions of service. It does 
not mean that it is not open to the Govern- 
ment and one of its servants to enter into 
a contract whereby either of them gives. up 
a benefit, It is the normal positioa in Jaw, 
viz., that it is always. open to ary one to 
give up a benefit unless what appears to be 
a personal benefit’ is not indeed an exclu- 
sively personal benefit but the content of 
ublic policy underlying a law cr particu- 
arly a statute. So far as public servants 
and conditions of their service are concern- 
ed,. the only matter which is of pzblic inte- 
rest is that public offices should be held by 
honest persons who are suitable to hold the 
same; all other matters governing conditions 
of service are matters of private interest to 
the public servant and are not matters of 
public interest or public policy. Salary, pen- 
sions, seniority, etc., are matters of benefit 
personal to the Government servant and it 
is always open to him to give up that bene- 
fit. When the giving up is not a mere mat- 
ter of charity but is a matter of bargain for 
something which, he considers, ‘is’ to kis ad- 
vantage at the moment, it will be quite op- 
posed to any principle of law or equity to 
permit him to go back on his undertaking. 

14, Another ` argument is based on 
the decision of this Court in S, K. Shetty v. ' 
State of Mysore, (1970) 2 Mys LT 197, 
where it has been held ‘that in spite of the 
fact that the -petitioner had accepted to be 
governed ‘by -the Pension Rules which 
include Rule 285 this Court has held that 
such acceptance did not prevent him from 
questioning the unenforceability of the first 
note thereto on the ground that the same 
had not received thé previous approval of 
the ‘Central -Government, The principle 
there stated however is quite different. The 
validity of the rule itself depended upon 
the previous approval of the Central Gov- 
ernment and no amount of consent by any- 
body could have invested the rule with 
validity and enforceability. Here in these 
cases the entire matter rests pon voluntary 
contract between the petitioners and the 
State Government. : 


15. The argument hat there has 
been infringement of Article 14 and Arti- 
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cle 16 (1) of the Constitution cannot be 
substantiated because there is no proot or 
material to hold that persons similarly situat- 
ed as the petitioners have been dealt with 
differently. The only basis for the argument 
is that the Government -asked for an under- 
taking in these cases but did not ask for a 
similar undertaking from others ‘who were 
brought to the Secretariat. . The previous 
history of representation and attempt to re- 
concile various interests itself, in our opin- 
ion, furnish sufficient ground for classifying 
these persons for being governed by a par- 
. ticular condition. 
_ 16. The writ petitions are, there- 
fore, dismissed. _ 
i Writ petitions dismissed. 


‘AIR 1971 MYSORE 266 (V 58 C 74). 
"M. SADANANDASWAMY, J... 


` K. Muniswamappa, Appellant v. P, 
Chennakrishnappa, Respondent. > 

Ex. Second Appeal No. 62 of 1968 

D/- 18-1-1971, against order of Principal 
Civil J., Bangalore, D/- 8-7-1968. . 


(A) Civil P. C. (1908), Section 48 — 
Bar as to filing of fresh execution application 
— Order of executing Court to consign the 


papers to the file for statistical purposes is _ 


not a final or judicial order terminating the 
execution proceeding.: The execution appli- 
cation must be held to be pending — Hence 
a subsequent application must be treated as 
one to continue the previous application, and 
not a fresh application, aras 7, 8, 11, 15) 
The subsequent application is not bar- 
red under Section 48 even if it is filed after 
expiry of 12 years from the date of 5 
j i _ (Para 
- (B) Civil P. C. (1908), Section 48 — 
Bar as to filing of fresh execution applica- 
tion — Where the scope and character of 
a subsequent execution application is simi- 
‘lay to the previous one, decree-holder’s omis- 
sion to include some of the immovable pro- 
perty in. subsequent application does not 
make it a “fresh application”. (Paras 8, 18) 
(C) Civil P. C. (1908), Section 48 — 
Bar of Execution — In case of a subsequent 
execution application filed. with a view to 
continua the previous pending application 
question of applicability of Limitation Act 
does not arise. ATR 1926 Pat 62 and AIR 
1988 Mad 825, held no longer good law in 
view of AIR 1959 SC 809. (Case law dis« 
cussed.) (Paras 9, 11, 14,-17) 
A right to continue the pending pro- 
ceedings arises from day to-day. No ques- 
tion of bar of limitation with regard to the 
enforcement of such a right arises. ; 
(Para 9) 
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._ JUDGMENT :— The appellant is the 
judgment-debtor and the respondent is the. 
decree-holder. ‘The- respondent obtained a 
money decree on 17-7-1954 for Rs. 7,931.25 
in O. S. No.. 65 of 1954 on the file of the 
erstwhile Subordinate Judge’s’ Court Banga- 
lore. He filed the: first execution petition 
No. 886 of 1954 for recovery of the decre- 
tal amount, He. ‘prayed for the arrest of- 
the judgment-debtor as well as for attach- 
ment of the moveables and immovables and 
for realisation of the decretal amount by the 
sale thereof. In the execution. petition, the 
immovable property of the judgment-debtor 
was attached and. it was brought to. sale. 
The case was posted for sale of the pro- 
perty on 15-9-1955, . But the said execution 
petition was stayed on 2-9-1955 in Claim 
Petition No. 826 of 1955 preférred by the 
children of the judgment-debtor. That claim 
petition was dismissed on 18-12-1956. The 
execution petition was’ ordered to be filed. 
The decree-holder filed a second execution 
petition No. 255/56 praying for the arrest 
of the judgment-debtor and the judgment- 
debtor was ordered to be arrested. But the 
judgment-debtor filed an appeal in R. A. 
11/37 and obtained.an order of stay. Hence, 
the execution petition was ordered to be 
filed. Tle decree-holder filed the third exe- 
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cution petition No. 49 of 1957 and sought 
for sale of the same property which was at- 
tached and brought to sale in the first exe- 
cution petition. The property was ordered 
to be sold-on 17-9-1957. But this sale was 
stayed by an order of injunction passed on 
27-8-1957 in O. S. No. 89/57 on the file of 
the District Judge, Bangalore. This execu- 
tion petition was also ordered. to be filed on 
10-9-1957, That suit was a suit for parti- 
tion filed by the children of the judgment- 
debtor. The suit was decreed in favour of 
the plaintiffs, but it was held that the decree 
obtained by the. present decree-holder was 
binding on them. The suit was disposed of 
on 80-11-61. The subsequent proceedings 
relating to O. S. No. 39/57 are not relevant 
since there was no.order of: stay or injunc- 
tion in respect of the execution of the de- 
cree obtained by the. decree-holder in the 
subsequent proceedings. During the pen- 
dency of the injunction order in O. S. 89/57, 
the decree-holder filed the fourth execution 
petition No. 283/60; The office of the 
Court noted an’ objection calling i the 
decree-holder to state as to what had be- 
come of the injunction order passed in O. S. 
No. 89/57. After a few adjournments, on 
95-11-1960, in the absence of the decree- 
holder, the execution petition was dismissed 
for default. But immediately,. on the same 
day, the decree-holder appeared and filed a 
memo saying that he would not press the 
execution petition as the order of injunction 
passed in the suit was still in force. Ac- 
cordingly, the order dismissing the petition 
for default was set aside and the execution 
petition was ordered to be “closed as de- 
sired” with the direction allowing the at- 
tachment to subsist. The order of injunc- 
tion passed in O, S. No, 89/57 was vacated 
on 80-11-1961. Thereafter, the - decree- 
holder filed the fifth the present execution 
application No. 1890/66 on 19-12-1966. He 
prayed for sale of the schedule immovables 
of the judgment-debtor attached in Execu- 
tion No. 886/54, Along with the execution 
application, he filed a memo - stating that 
there was an order of stay between 2-9-1955 
and 18-12-1956 of Execution ‘No. 336/54 


that there was an order of injunction passed : 


in Execution No. 49 of 1957 restraining the 
decree-holder from proceeding with the sale 
in Exn. No, 49/57 between 31-8-1957 and 
80-11-1961 and that there ‘was no bar of 
limitation.. It further stated that the relief 
sought for is the one that has been sought 
for in Exn. No. 49/57 and that the present 
petition is a revival.of and or the continu- 
ance of Execution No. 49 of 57. The judg- 
ment-debtor filed his objections and contend- 

that the execution petition is barred by 
time, that the decree-holder should have 
filed a fresh application within time after 
80-11-1961, and that the Execution No. 
49/57 could not be revived. It was also 
pleaded that the dismissal of Execution No. 
288/60 on 25-11-1960 is also a bar for the 
revival of Execution .No. 49/57, He: fur- 
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ther contended that the execution petition 
should .have been filed within three -years 
from 80-11-1961 .or from 25-11-196C and 
that not having’ been done, it is barred by 
time. It was stated that the amount claim- 
ed is excessive.. and that the pendency of 
the application does not save the limmation 


for the present execution. 

2. The executing court ovecruled 
the ‘objections and ordered that the execu- 
tion shall proceed. The lower appellate 
court co ed the order of the executing 
court and. dismissed the appeal filed ky the 
judgment-debtor. . The judgment-debtcr. has 
now filed the present second appeal. 

8. -It is urged on behalf of the ap- 
pellant first, that the prea execution peti- 
tion- having been filed beyond 12 years, 
under Section - 48 of the Civil Pro- 
cedure Code, it is barred by time. Second- 
ly, that the lower appellate court was in 
error in deducting the period of 5 years 6. 
months and 5 days being the total per-od of 
time covered by the stay order ani the 
order of injunction while calculating the 
period of time, on the basis that the Limi- 
tation Act,. 1968 applied to the facts of ‘the 
case. irdly, it was contended that since 
according to the case of the decree-holder 
the first execution petition filed by him ig 
still pending and has not been disposed of, 
since the present execution petition has been 
filed on 18-12-1966, by virtue of Section 81 
(b) the Limitation Act, 1963, it :s the 
Indian Limitation Act, 1908, which applies 
to the facts of- the case. Fourthly, it wag 
contended that the first execution petition 
could not be revived unless the present exe- 
cution petition was filed within three years 

om the date of vacation of the order of 
stay or the date of the dissolution of the 
injunction order. Fifthly, it was contended 
that the first and third execution petitions 
could not be revived in view of the fact 
that the 4th execution petition had been dis- 
missed. -Sixthly, it was contended that the 
order of injunction in O. S. No. 59/57 res- 
trained the decree-holder from bringirg the 
immovable properties to sale and that it did 
not prevent the decree-holder from pursuing 
e other remedies open to and that the 
other remedies apart from the one to which 
e injunction order related were barred. It 
was next. contended: that the present 2xécu- 
tion petition having been filed beyond three 
veers from 80-11-1961 it is. barred by limita- 
on. 

4A, The main points to be consider- 
ed in this appeal are: 

(1) Whether the first execution petition 
No. 886/54 can be said to be still ponding 
on the. date the 5th execution petiticn No. 
1890/66 was filed i, e. on 19-12-66? and 

(2) Whether the 5th execution applica- 
tion No. 1890/66 i. e., the present execu- 
tion application’ is barred by Emitation? 

: Oe. ATR 1964 SC 1454 it has 
been held that the applicatisn referred to 
in Section 48 of the Code of Civil Pro- 
cedure. is a fresh and: substantive . applica- 
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tion and not an application to re- 
vive or continue a substantive ap- 
plication already pending on the file of 
the Court. It has also held that an execu- 
tion application made after 12 years from 
the date of the decree will be a fresh appli- 


cation within Section 48 of the Code of Civil 
Procedure if the previous application was 
finally disposed of, or if it relates to the 
parties or properties different from those 
proceeded against in the previous execution 
etition. In that case, a money decree had 
Bean obtained on 22-9-1938. Execution No. 
13/39 was filed on 15-2-1939. The decree- 
holder had prayed for the realisation of the 
decretal amount by attachment and sale of 
the immovable properties. The judgment: 
debtors filed objections which were over- 
ruled, Against the order of dismissal, the 
judgment-debtors appealed to the High 
Court. In the appeal, an interim stay of 
„Execution Petition No. 18/89 was granted 
and the appeal was dismissed on 26-4-1945, 


` ` Thereafter, the decree-holder sought to pro- 


ceed with the execution, but the judgment- 
debtors filed fresh objections which were 
also dismissed. Against this order of dis- 
missal, the judgment-debtors again appealed 
to the High Court and obtained an order of 
interim stay. The appolats Court allowed 
the appeal and remanded the case. Again 
the executing court dismissed the application 
of the judgment-debtors and against that order 
the judgment-debtors appealed and obtained 
an interim stay of the execution in the ap- 
peal. The interim stay order was made ab- 
solute on 24-11-1948. As the execution of 
the decree had been stayed, the executing 
court made an order in Exn. 18/89 to the 
effect that the petition was “closed”. After 
the dismissal of the appeal filed by the 
judgment-debtor, the decree-holders made an 
application on 25-1-1952 in Exn. Petition 
No. 138/89, namely, E. A. 142/52 for re- 
opening the execution petition and proceed- 
ing with the execution of the decree. The 
Court directed the decree-holders to file a 
regular execution petition which was filed on 
11-10-1952, namely E. P. No. 58/53, to 
continue the proceedings in Ext. Petn. No. 
18/39. In that petition, the decree-holders 
rayed that the properties mentioned in the 
Graft proclamation filed in Execution Peti- 
tion No. 18/39 and brought to sale may be 
sold for the realisation of the decree in 
their favour. The judgment-debtors filed ob- 
jections to the effect that the decree had 
been passed on 22-9-1988 and since the 
Execution Petition No. 18/89 was dismissed 
on 28-12-1948, the present application hav- 
ing been filed more than 12 years from the 
date of the decree has been barred by Sec- 
tion 48 of the Code of Civil Procedure. 


6. The two points raised in the ap- 
peal before the Supreme Court were: 


(1) The previous execution petition hav- 
ing been dismissed, it was not pending at 
the time of the filing of Ext. Petn. 18/89 and 
therefore the later application was a fresh 
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application under Section 48, Civil Proce- 


dure Code. 


(2) Even if the previous application was 
“closed” for statistical urposes, and the de- 
cree-holders could apply for reviving those 
proceedings; Exn. Petn. 18/89 was a fresh 
execution because the properties proceeded 
against are different ad the relief asked for 
was also different. 


It was held that the passing of orders by 
the executing court using the expressions like 
“closed for statistical purposes”, “struck 
off’, “recorded” etc., cannot tantamount to 
an order of dismissal, for the intention of 
the court in making such an order is for 
statistical purposes, and that it was not in- 
tended to finally dispose of the application 
which was kept pending. It was also ob- 
served that it is not the pharseology used 
by the executing court that really matters, 
but it is really the substance of the order 
that is- material, and it is for the court to 
ascertain, having regard to the circumstan- 
ces under which the said order was made, 
whether the Court intended to finally termi- 
nate the execution proceedings. If it did 
not intend to do so, it must be held that the 
execution proceedings were pending on the 
file of the court. Since on the date of the 
order of the. executing Court, namely, 28- 
12-1948, the order was passed on account of 
the fact that the appellate court had stayed 
execution of the decree, it was held that 
Exn. Petn, No. 18/39 was still pending on 
the file of the executing court and that the 
present application is only an application to 
revive the same. It was contended on be- 
half of the judgment-debtors in that case 
that Exn. Petn. No. 58/53 is a fresh appli- 
cation. It was held that an application 
made after 12 years from. the date of the 
decree would be a fresh application within 
the meaning of Section 48 of the Code of 
Civil Procedure, if the previous application 
was finally disposed of. It would also be 
a fresh application if it asked for a relief 
against parties or properties different from 
those proceeded against in the previous exe- 
cution petition or asked for a relief substan- 
tially different from that asked for in the 
earlier petition. Applying that test, it was 
held that it was not a fresh application. 


7. In the present case, the first exe- 
cution Petition No. 886/54 was ordered to 
be “filed” since the execution had been stay- 
ed on 2-9-1955 and the stay operated till 
18-12-1956. Execution Petition No. 255/56 
was ordered to be “filed” since the execu- 
tion was stayed in R. A. 11 of 1957. The 
third execution petition: was ordered to be 
“filed” by virtue of the order of injunction 
passed in O. S. No. 89/57 which was in 
operation till 80-11-1961. The fourth exe- 
cution Petition No. 238 of 1960 was filed 
on 6-9-1960 and the order passed on 25-11- 
1960 was to the effect that it was “closed as 
desired”. During the Ure of this exe- 
cution petition, the: order of injunction was 
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operative. .Hence, the intention of the exe- 
cuting court while passing these orders on 
the first four execution petitions was: only 
to consign the papers to the file for s-atisti- 
cal purposes and none of these orders can 
be construed to have been a judicial crder. 


8. . 
tion Petition No. 336/54 as well as =o the 
present execution petition are the same, The 
reliefs claimed in the present executior.. peti- 
‘tion are the same including that for reali- 
sation of the, decree by selling the immova- 
ble properties which have been attached in 
the first execution petition and had orice 
been brought to sale in the first execution 

etition. The present execution petiticn has 
een, as clarified in the memo, filed’ as a 
revival or a continuation of the previocs exe- 
cution petition. 
that the present execution petition is only to 
continue the previous execution pee and 
not a fresh application. Though it is filed 
after the expiry of 12 years from the date 
of the decree, it is not barred unde- Sec- 
tion 48, Civil Proedure ` Code. It must 
therefore be held that the first Execution 
Petition No. 336/54 has not been disposed 
of and is still pending. 


9. The. next . question to be consi- 
dered_is whether -the present application is 
barred under the ‘Limitation Act. It has 
been held in ILR 86,Med 558, Subbe Cha- 
iar v. Muthuveeran Pilla’, that where an-ap- 
plication is made to contiue proceedings in 
a pending ‘execution the right to apply ac: 
crues from day to day and will not. bə bar- 
red until three years have elapsed after the 
proceedings have ceased to be pending. In 
that case, the order in.the previous 2xecu- 
tion was the dismissal for non-prosecution of 
the execution petition since the decree-hol- 
der failed to produce the draft proclamation. 
This decision was referred to with approval 
by the Supreme Court in S. K. Sahzal v. 
Kishore Khanna, AIR 1959 SC 809 wherein 
it has been held that a right to continue the 
proceeding which is pending is a rigkt that 
arises from day to day and no question of 
bar -of limitation with regard to the enforce- 
ment of such a right arises. In AIR 10 All 
151 (FB), Bhan Datta v. Tulsa Kuer, tke exe- 
cution was stayed by an order in the origi- 

_ nal suit. On receipt of the stay order, the 
executing court ordered that the. papers be 
filed and consigned to the Record room. 
After the disposal of the suit, the cecree- 
holder applied for execution of the decree. 
It was contended on behalf of the judgment- 
debtors that the execution petition was bar- 
red by time, having been filed beyond three 
years from the date of the final dispcsal of 
the suit in which the stay order had been 
passed. The question whether Artick 181 
of Schedule I of the Limitation Act applied 
to such a case was referred to the Full 
Bench. It was contended on behalf sf the 
decree-holders that the application for exe- 
cution should be regarded merely as a step 
taken by the decree-holders to inform the 
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executing court that the bar to ths execu- 
tion proceedings had been removed and that 
it should not be regarded as either a fresh 
application for execution or an application 
to revive execution proceedings. It -was held 
that when the stay order has ceased to ope- 
rate it is not incumbent on the decree-hol- 
der to make an application to set the execu- 
tion proceedings in motion, but it is the duty 
of the executing court to proceed further 
with the execution and that it was unneces- 
sary for the decree-holders. to have moved 
the court in the matter at all. No doubt, 
the decree-holders might have brought the 
fact that the stay order ceased .to operate to 
the notice of the executing court by means 
of an application, but ‘there is no statutory 
provision by which it was incumbent upon 
them to make an application, and if there- 
fore, they did make an application, it would 
not be governed by the. provisions of the 
Limitation Act. The court considered the 
circumstances that may arise if no applica- 
tion is filed to set the suspended proceedings 
in motion, namely, that the proceedings may 
be indefinitely delayed. _This contingency, 
their Lordships ‘observed, can be avoided if 
the execution court refuses to stay proceed- 
ings sine die. It was held that Article 181 
of the. Limitation Act. does not app-y to an 
application to continue the execut:on pro- 
ceedings which have been stayéd earlier, and 
that the execution application was rot time- 
barred. z : i j i 

, 10. ‘In AIR 1926 Mad 455, Patta- 
nnayy2,-v. Pattayya, an order of temporary 
injunction was passed preventing the deli- 
very of the property in execution proceed- 
ings. Subsequently, the temporary injunc- 
tion order ceased to be in force since the 
suit in which the said order was issued was. 
dismissed. An execution application was 
filed beyond three years from the date of 
the dismissal of the suit. The question was 
whether the subsequent execution applica- 
tion was barred by time, The order passed 
by the Executing Court in the earlier exe- 
cution proceedings on the receipt of the 
injunction was to the effect that another 
item of property was delivered to -he peti- 
tioner and that the petition was recorded, 
It was held that if the execr:ting court orders 
that the petition be lodged or recorded or 
be. struck off, such an order is not sanction- 
ed by the Court, it only amounts to this 
namely, that the ‘petition is adjourned sine 
die, and that therefore the earlier execution 
petition was still on the record of the exe: 
cuting court and that the subsequent exe 
cution petition is not a further application 
for execution nor is it an application to 
revive the earlier execution petition. and no 
application is required. to revive the execu- 
tion proceeding which is pending. It was 
also held that it is an incorrect use of the 
Janguage to revive a petition which has not 
been dismissed and that n application to 
revive it would be necessary only where 
the earlier application had been inaproperly 
dismissed., It also held that an applica- 
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tion to revive would not be necessary where 
the dismissal is not on the merits or for the 
default of the decree-holder but for statis- 
tical purposes or on account of obstruction 
which would take time to remove. It was 
further held that when a court treats the 
matter as pending,.the party should. not 
suffer by reason of the defaults of the court 
or by an action of the court not ‘sanctioned 
by law. It was therefore held that 
the original execution application «was 
still pending, that there was no bar to itg 
being proceeded with and that Article 181 
of the Limitation Act did ‘not apply to the 
facts of the case. T 

= Ti. In AIR 1984 Pat 532 Banarsi 
Prasad v. Kirtyanand, it was held that an 
application for execution is a continuation 


of the previous execution os erode where . 


the previous application could not be pro- 
ceeded with on account of a bar havin 
been placed by the allowing of a claim, an 
once the bar is removed that execution can 
proceed and the fresh application is nothing 
more than an application to revive the pro- 


ceeding which had to be stopped; and that’ 


bar under’ Section 48, Civil 
ILR (1958) Mad 


there was no 
Procedure Code. In 
612 = (AIR 1953 Mad 218), Sub- 
biah v. Venkanna, on receipt of the stay 
order, the executing: court passed the order 
that the petition was “struck off’. Subse- 
quently, the decree-holder filed a fresh 
application to revive the original execution 
petition which had been struck off. It was 
contended that Article 181 of the Limitation 


Act applied and that it was necessary for the- 


decree-holder to file an application to revive 
the original execution petition which had 
been struck off and such - an application 
must be filed within three years from the 
date on which the impediment to continue 
the original execution petition has been re- 
moved. It was held that the order saying 
that the petition was struck off could not 
be_treated as a dismissal on merits and the 
order should be treated purely as a minis- 
terial or an administrative direction to keep 
the petition on the file of the current cases 
and that the execution petition is deemed to 
have been alive the time and what the 
decree-holder presumably did when he filed 
the subsequent execution application was to 
request the court to take up the petition’ and 
to proceed with er execution, and that 
Article 181 of the Limitation Act will have 
mo application to such a case. Hence, it 
has to: be held that Article 181 of the Limi- 
tation Act does not apply since’ the present 
execution application must: be considered as 
one only to continue the first Execution 
Petition No. 886/54 which ‘has not been dis- 
posed of but is: still pending in the execut- 
ing Court. : : 
12. The appellant relied on the de- 
cision in AIR 1926 Pat 62, -Bibi Hajo v. Har 
ahay Yn that case, there was an order 
of infunction to stay the sale in the exe- 
cution proceedings till the disposal of the 
appeal by the appellate court. The Execut- 
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ing Court passed an order in`these terms? 
“Let the case be dismissed at present”. The 
subsequent .execution petition was instituted 
more ‘than three years from the date when 
the injunction restraining the execution came 
to an end. It was contended on behalf of 


.the decree-holders that the earlier execution 


was not finally dismissed and was still pend- 
ing and that there is no limitation for an 
application to proceed with the case in which 
it was suspended. But it was held that the 
effect of the order in the earlier execution 
petition referred to above was to dismiss tha 
execution case then pending with an intima- 
tion that. an. application for renewal might be 

made if and when the obstacle should be re- 

moved and that it was for the parties to 
move the court for re-instatement if so ad- 
vised. It. was further held that the applica- 

tion by the decree-holder was necessary to 
put the law in motion and that even if the 

present application is treated to be one in 

continuation of the previous application, 
there must be some limitation for such a 
roceeding and that assuming Article 182 

oes not apply, then Article 181 must ap- 
ply. The Court followed the earlier deci- 
sion of the same Court wherein it was held 
that there must be some limitation to the 
continuation of the execution proceedings and 
the limitation would appear to be imposed 
by Article 181. It is seen that the order in 
the earlier execution petition was treated as 
one of dismissal subject to the condition that 
an application for renewal may be made if and 
when the obstacle to execution was removed 
and that it was for the parties to move the 

court for re-instatement and that it was ne-. 
cessary for the decree-holder to put an ap- 

plication to put the law again in motion. {t 
was held that even if the subsequent appli- 
cation is treated to be one in continuation 
of the previous application; there must be 
some limitation for such a proceeding. It 

has not been held that the previous execu- 

tion petition is not pending or that it has 

been finally disposed of. But even on the 

assumption that the previous execution peti- 

tion is still pending, their Lordships held 

that there must be some limitation A such 

a proceeding and that Article 181 of the 
Limitation Act therefore applied. This rea- 

soning is contrary to the principle laid down 
in the decision of the Supreme Court in . 
ATR 1959 SC 809, wherein it has been held 
that the application for execution’ made in a 
pending execution proceeding must be treat- 
ed as an application to continue the pending 
proceeding and that no question of any bar 
of limitation arises with regard to the en- 
forcement of the right of the decree-holder 
to do.so. Therefore, this decision must be 
held to be no longer good law, ; 


” 48, Sri Ganapathi, the learned coun- 
sel for the appellant, next relied on the deci- 
sion in AIR 1951 SC 16, Yeshwant v. Wal- 
chand. In that case, the earlier execution 
petition was dismissed on 9-9-1940 for- non- 
prosecution. The subsequent application 
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was filed after the lapse of 12 years fron the 
date of the final decree and after three years 
from the date of the final order in the pre: 
vious execution application. One cf the 
grounds urged by the decree-holder was that 
the judgment-debtor prevented the execu- 
tion of the decree -against the  “Prebhat’ 
newspaper by suppressing the ownership 
of the ma r that therefore a fresh start- 
ing point of limitation springs up in favour 
of the decree-holder from a dato cf the 
discovery of the fraud. It was_ held that 
fraud was committed by the judgment-deb- 
tor and that the decree-holder eara the 
þar of 12 years period. as provided under 
Seċtion 48, Civil Procedure Code and that 
it gave a fresh starting point of lim-tation 
from the date of fraud during which Fe can 
execute a decree. But it was held that the 
decree-holder - had not _ established fraud 
within the meaning of Section 18 cf the 
Limitation Act and had not alleged and. prov- 
ed that by ‘means of fraud, the judgment- 
debtor had prevented the decree-holder from 
the knowledge of his’ right to execute the 
decree, ' On- that ground, it was held that 
the execution application was not saved 
under Section: 18 of the Limitation Act. It 
was observed that in the case of the fraud 
of the judgment-debtor, provision is made 
in Section 48 (2) for enlarging the 12 years 
eriod prescribed under Section 48 and for 
Pelote the plea of bar of limitation. under 
the Limitation Act in the case of fraud of 
the judgment-debtor, provision is found. in 
Section 18, Limitation “Act, and if the parti- 
cular case of fraud set up.and proved is not 
‘covered by those words, there is no protec- 
tion against the same in the Limitation Act. 
The contention of the decree-holder that be- 
cause of the fraud he not merely got a 
fresh starting point for computing tae 12 
years’ period. prescribed in Section 48 (2), 
Civil Procedure Code. but is also eatitled 
to an extension of the time under, the Limi- 
tation Act was also negatived, The terms of 
the order in the previous execution applica- 
tion dated 9-9-1940 have not.been. sət out 
in the judgment. It was not one of th= con- 
tentions of the decree-holder in tha: case 
that the previous execution petition was 
pending on the date of the subsequert exe- 
cution application in spite. of the order of 
dismissal in the earlier execution petition 
and the decision has proceeded on the basis 
that the previous - execution petition was 
finally. disposed of and dismissed on 9-€-1940. 
the previous execution petition was no 
longer pending, the -subsequent execution 
petition was a fresh application and na ques: 
tion of. continuing the earlier executioa pro- 
ceeding arose, Hence, this decision also 
does not help the appellant. 


14, The appellant next relied on the 
decision in AIR 1981 Oudh 351, Ganesh Lal 
y. Imtiaz Ali. The execution application in 
that case was made more than 12 years 
after the date of the decree. It was con- 
tended on behalf of the decree-holder that 
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the.bar of Section 48, Civil Procedure Code 
did not apply since the execution of the 
decree was stayed fora period of 9 months 
and two days under an order of a compe- 
tent court and that the said period should 
be excluded under: Section 15 (1) of the 
Limitation Act. It was held that Sestion 48 
of the Code of Civil Procedure is not con- 
trolled by Section 15. (1) of the Limitation 
Act, 1908 to deduct the perind during which 
the execution had been stayed, In this case 
also, the Court has proceeded on the as- 
sumption that the subsequent execution ap- 
plication is a fresh application and no ques- 
tion of reviving or continuing of a pending 
earlier execution application arose: In the 
present case, it is contended on bzhalf of 
the appellant that the decree-holder is not 
entitled to deduct the total period during 
which the execution was stayed and subse- 
quenty restrained by an order of injunction 
and the total period. of 5 years 6 months 
and 5 days cannot be deducted under Sec- 
tion. 15 (1) of the Limitation Act, 1908. But 
as has been held above, the first execution 
petition is still pending on the date of the 
ang. of the present 5th execution petition 
and -hence no question ‘of limitation arises. 


15. The appellant nest relied on 
the decision reported in (1971) 1 Mys LJ 
4 = (ATR ‘1971 Mys. 118), State 
Bank _ of“ Mysore v. Ramu. In that 
case, the previous execution petition was dis- 
missed for non-payment of process fee for 
attachment,’ The subsequent, execution peti- 
tion was filed beyond 12 years fom the 
date of the decree. . The executing court 
had given four adjournments to the decree- 
holder to’ pay the necessary fee ané on the 
date of the order, the counsel for the decree- 
holder was present, but did not move the 
court to grant time and made no attempts to 
revive the execution petition. Therefore, it 
was held that the order dismissing the earlier 
execution petition became. final, that it was 
a proper judicial order which the executing 
court was’ competent to maks and that there- 
by the execution proceedings stooc validly 
terminated. In view of that finding, the sub- 
sequent execution petition was a fresh exe- 
cution application which was held to be 
barred under Section 48, Civil Procedure 
Code, Since the earlier execution petition 
had been finally and properly, dismissed by 
a judicial order, it could not be revived by 
the later execution petition. It is also not 
a case in which the earlier executon peti- 
tion was pending on the date of “he Jater 
execution petition. The appelant next re- 
ied ‘on the decision in AIR 1951 Trav-Co 
179, Mobhammathu Ummal v. Mchammad 
Ummal. In that case, the first execution 
petition owas not ` judicially disposed 
of, but the. second execution petition 
was dismissed for.. default by a judi- 
cial order. It was held. that the first .execu- 
tion petition cannot be deemed to be pend- 
ing and that it cannot ‘be revived by the 
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third execution application. Since the second 
execution petition was dismissed by a judi- 
cial order the third execution petition was 
held to be a fresh execution petition. Hence, 
this also is not a case in which the earlier 
execution petition was pending on the date 
of the subsequent execution application. 
The next case relied on is AIR 1946 Mad 
67, Ambujammal v. Singarammal. In that 
case, the earlier execution petition filed in 
1987 was dismissed as it was not pressed. It 
_ was held that this order was a final order. 
Hence, the subsequent execution petition 
filed in 1941 could not be treated as revival 
or continuance of the earlier execution peti- 
tion which had been concluded by the order 
of dismissal. Hence, this case also does 
not apply to the facts of the present case. 
The next case relied on by the appellant is 
AIR 1964 Mys 211, Muniamma v. Bhakta- 
vammal. In that case, the first execution 
petition. was dismissed by the executing 
court on 16th August, 1955. . The subse- 
quent execution petition was presented on 
August 16, 1958. It was contended by the 
` judgment-debtor that since the original 
judgment-debtor was dead on July 23, 1955, 
the execution application presented by the 
respondent should have been presented on 
or before July 1958 and not thereafter. It 
was contended on behalf of the judgment- 
debtors that the order made by the execut- 
ing court on the earlier execution avplica- 
tion ‘on August 16, 1955 was a nullity as 
there was no valid pending proceeding after 
the death of the judgment-debtor in which 
that order could have been made. That 
contention was negatived. It was observed 
that if the decree-holder intimates the exe- 
cuting court that since the judgment-debtor 
is dead, the execution application may be 
dismissed so that he might present another 
application and the court dismisses it on that 
submission, the order of dismissal made by 
the executing court is a final order falling 
under Article 182 (5) of the Limitation Act 
affording to the decree-holder a fresh start- 
ing point of limitation from its date. On 
the basis of this observation it was contend- 
ed that the order passed on the 4th execu- 
tion petition, Exn. Petn. No. 233/60, in this 
case to the effect that the petition is closed 
as desired by the decree-holder, amounts: to 
a final order and that therefore, the 5th 
execution application should have been filed 
within three years as provided under Arti- 
cle 182 (5) of the Limitation Act. The re- 
quest of the decree-holder in that case was 
construed as an undertaking to present a 
fresh application and as a request to dismiss 
the execution petition on August 16, 1955. 
Under these circumstances, the order of 
August 16, 1955 was construed as a final 
order disposing of the earlier ‘execution peti- 
tion. But in the present case, the circum- 
stances under which the order dated 25-11- 
1960 was passed in the 4th execution peti- 
tion, No. 233/60, are entirely diferent as 
set out already. Hence, the order dated 
25-11-1960 cannot be construed as a final or 
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a judicial order terminating the execution 
proceeding. 


16. The next case relied on by the 
appellant is the one in 88 Mad LW 268 = 
(AIR 1988 Mad 825), Bayya Naiko v. 
Desetti Kurpa. In that case, the execution 
proceeding was stayed. The order passed 
in the execution proceeding stated as follows: 


“No final order received from District 
Court. Appeal intimation received. Await 
final orders by 5th May. Meanwhile sent 
up material papers for purposes of appeal.” 
This order was passed on 16-4-1923. The 
appeal in which the order had been passed. 
was disposed of on 21-11-1924. The sub- 
sequent execution petition was filed on. 8-4- 
1927 to continue the previous execution 
petition. It was held that the subsequent 
petition was not a fresh execution . applica- 
tion, since no final orders had been passed 
on the execution petition. Applying the 
earlier decision of the same court, it was 
held that the decree-holder had three years 
from 21-11-1924 to apply for revival of the 
execution petition. It was further observed 
as follows:—- 


“It was argued that there is no such 
provision in the Code to revive a petition. 
If that is so, it would appear that the de- 
cree-holder is in a better position as regards 
limitation, for, in that case the execution 
petition automatically revives and as the 
petitioner had been given no ‘date by the 
Court or. -which to appear, it would not 
seem that it could either be dismissed, nor 
would there be any period of limitation 
whatsoever running against him. ....” 

The subsequent execution application had 
been filed within three years and the same 
was in time even if Article 181 of the Limi- 
tation Act applied. The observations refer- 
red to above make it clear that if the pre- 
vious ‘execution application is considered to 
be still pending, there would be no question 
of limitation applicable to the subsequent 
application. It was no doubt held that the 
period of limitation’ for the revival of the 
earlier execution petition was three vears 
following ‘the decision in AIR 1945 Mad 
785. The decision proceeds on the basis 
that the sarlier execution petition is pending 
and that the subsequent application is only 
an application to revive the earlier execution 
proceeding, The decision in so far as it 
holds that the subsequent application must 
have been filed within three years from the 


date of the order of the earlier execution 


application, is contrary to the view of the 
Suprere Court in AIR 1959 SC 809, and 
must be held to be no longer good law. 


17. Since the execution petition ea 
933/69 has been held to be still pending on 
the date the 5th execution petition was filed,| 
no question of limitation arises in view of, 
the decision of the Supreme Court in AIR’ 
1959 SC 809. - Hence, the question whether 
the Limitation Act, 1908 or the Limitation! 
Act, 1963 applies does not arise. 
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18. It was next urged on bebalf of 
the appellant that in the present execution 
petition No. 1390/66 the prayer is fer the 
relief of realisation of the decretal amount 
by sale of .the immovable ‘properties as well 
as the other reliefs prayed for in tha first 
execution petition, namely, Ext. No. 
886/54.- It is contended that in the subse- 

uent Execution Petition No. 255 of 1956 

e prayer was only for arrest of the judg- 
ment-debtor and. that’ therefore, the cecree- 
holder cannot ask for the reliefs whick were 
omitted in the second execution petiticn. It 
is stated by Sri Pranesh Rao, the learned 
counsel for the  decree-holder-respandent, 
that the second execution petition was filec 
during the’ period when the executior peti- 
tion had been stayed i.e, between 2-9-1955 
and 18-12-1956. The second execution peti- 
tion is numbered as 255/56, but there is 
no. material. on record to show . de‘initely 


that it was filed during that period. It has 


been held by the Supreme’ Court in AIR 
1964 SC 1454, Venkanna v. Bangararaju; 
that merely because in the subsequert exe- 
cution petition, the decree-holder omifted to 
ask for relief against some-of the properties, 
did not render the subsequent execution 
etition a fresh execution petition.. The tests 
Pid down in that case to decide whetker the 
subsequent execution petition is a fresh one, 
are these: l 

(1) the subsequent execution petition 
will be a fresh execution petition if the pre- 
vious application was y disposed of. 

(2) It would be a fresh application if it 
asked for a relief against parties or proper- 
ties different from those proceeded against in 
the previous execution petition; 

(8) It would be.a fresh application -if 
it asked for a- relief substantially different 
from that asked for in the earlier petition. 
The relief asked for in the secónd execution 
petition was one of the reliefs asked for 
in the first execution petition. - Mere- 
ly because the other relief - asked for 


in the first execution petition was not pray- 


ed for in the second execution petiton, it 
cannot be held that the second execution 
petition. is a fresh execution petition, The 
same answer holds „good in regard -o the 
contention of. the appellant in respect of the 
4th execution 
Moreover, the relief with regard to tke sale 
of immovable properties could not be asked 
for in the 4th execution petition since the 
order of injunction waè in operation luring 
the pendency of that execution petiton in 
respect of that relief -. v: : 

19. _ It was next contended that 
since in the 4th execution petition -the relief 
asked for was not pressed, the remedies open 
to the decree-holder other than. the :realisa- 
tion by the sale of immovable. properties are 
barred. As observed above, the presert exe- 
cution petition cannot be regarded as a 


fresh execution petition-in view of the fact . 


that the reliefs claimed in this petiticn are 
the same as in the original execution petition, 
namely, Execution No. 3886/54, . apply- 


tam OOS fam ws rt ” 
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etition. Ext. No. 233/60.. 
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ing .the tests laid down by. the Supreme 
Court, Hence, the contention is also to be 
negatived. Sat A 

20. : It was next urged that the pre- 
sent execution petition ought to have been - 
fled- withi ee years frcm .the date the 
injunction- order ceased to operate, namely, 
80-11-1961, and that it ‘is barred by time 
having been filed beyond that period. I 
have already held that the first execution 
petition is still pending and that -he pre- 
sent execution petition seeks to continue the 
already pending execution petition and that 
no question of lim itation arises for en appli- 
cation as the present execution application 
No. 1390/66. Hence, this coxtention also 


This appeal, therefcre, fails and 


has to fail 
is dismissed with costs. ; 
y ets Appeal d:smissed. 
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V. S. MALIMATH, J. 3 
_. Shivalingappa,, Appellant v. P. B.- 
Puttappa, Respondent. ' 
Second Appeal No. 802 of 1966, D/- 
6-1-1971, against judgment .-and dzcree of 
Civil J., Hassan, D/- 16-3-1966. ‘ 
' Negotiable Instruments Act (1881), Sec- 
tion 87 — Material ‘alteration in instrument 
— Payment in discharge of pronote is: inde- 
pendent transaction — Endorsement thereof 
on back of the pronote does not become 
part of that instrument where the entire pro- 
note is in the first pagé itself — Therefore 
alteration therein will not attract the section. 
oe aes (Para 5) 
C. R. V. Swamy, for Appellant; M.-R, 
Narasimhamurthy, for Respondent. 


JUDGMENT :— This is a -dezendant’s 
second appeal against the decree passed by | 
the. Civil Judge, ‘Hassan, in Regular Appeal 
No. 74 of 1965, reversing the decree pass- 


ed by the Munsiff, Arsikere, in Original 
Suit No. 408 of 1963. The respondent- 
plaintiff brought the ‘suit to recover a sum 


of Rs. 2,635/-; which includes: principal 
amount of Rs. 2,000/- and interest thereon. 
The suit is based on the pronote dated 9-2- 
1961 executed by the defendant in favour 
of the plaintiff, which has been marked as 
Exhibit D-I in the present case. The de- 
fendant did not deny the execution and 
consideration of the pronote. He, however, 
pleaded . discharge to the extent of Rs. 
2,000/-. The - defendant further took a 
specific stand that the pronote in question 
has been materially altered by the plaintiff. 
The defendant’s case is that at the time of 
Navarathri‘in the-year -1961, he paid.a sum 
of Rs. 2,000/- to the plaintiff and made an 
endorsement on the back side-of the pronote ` 
about the payment of the said sum of 
Rs. 2,000/- to the plaintiff. The defendant’s 
case is that the said endorsement was made 
in pencil and not in ink, as ‘no pen was 
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available at that time. ‘The defendant has 
further stated that the plaintiff has erased 


him and- that is 


the endorsement made by hi 
the material alteration of the pronote. Rely- 
ing on the provisions of Section 87 of -the 
Negotiable. Instruments Act, the: defendant 
contended. that the pronote has become void 
and unenforceable... The plaintiff denied the 
discharge pleaded by defendant to the extent 
of Rs, 2,000/-. He further asserted that no 
endorsement, ‘ whatsoever, was’ made on :the 
back. of the pronote by the defendant. He 
also asserted that no erasure was' made, ag 
alleged by the defendant `“ ~ 

2. The learned’ ` Munsif dismissed 
the plaintiffs suit. He came to the conclu- 
sion that the pronote has been materially al- 
tered, as contended by the defendant. He 
appears to have come to the conclusion that 
the discharge pleaded by the defendant to 
the extent of Rs. 2,000/- was established. 


-The lower appellate court revers- - 
ai court and decreed ' 
The learned Civil Judge ` 


8. 

ed the decree of the 
the plaintiffs suit. 
came to the conclusion that the`pronote has 
not been materially altered. He held that 
the discharge pleaded to the- extent of 
. Rs. 2,000/- has not been satisfactorily esta- 
blished, fe. a tn $ 
` 4. _ „Itis the legality of the decree 
passed by the learned Civil Judge in appeal 
that is challeng in. this. second appeal 
under Section 100: of the'Code.of Civil Pro: 

cedure, Se a ; 
5. . Shri Swamy, the learned counsel 
‘for the appellant contended that the finding 
of the learned Civil Judge that the pronote 
(Ex. D-1) has not been materially altered, is 
not ‘in accordance: with ilaw. In order_to 
satisfy myself, I perused the ‘‘pronote (Ex. 
D-1). . The -pronote is on.a printed. form. 


The alleged -alteration of the pronote is on . 


` the back side of the pronote.. The back side 
of the pronote.is blank -and nothing whatso- 
ever is found written there at present, Shri 
Swamy: pointed out -that the texture of the 
$ paper on the. side somewhere near the, mid- 
e on the .top ‘side indicates. that some era- 
sure of some’ writing —has been: made. He 
relied -upon the evidence of the hand-writ- 
ing expert to whom the document was -sent 
who has gi 


the pronote. In order-to prove that an’ en- 
dorsement. was made -by. the defendant on 
the back side of the proncte, which has sub- 
amat been erased by the -plaintiff, the 
defendant has. not:only examined himself 
but also examined. one Shankarappa, D. W. 
2. The learned-Givil Judge has assessed. the 
evidence of the defendant :and his -witness, 
Shankarappa, D.-W. 2.°. He lias "observed 
- that Shankarappa, D. W. -2;: is a chance -wit- 
ness whose evidence is not worthy of ac- 
ceptance, I do not.-find any’ good reasons 


to disagree with the conclusion .of the learn- . 


ed Civil Judge. “As the defendant has not 
established that an endorsement, was made 
on the back side of the:pronote in pencil} 
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ven an opinion that:‘there:is some > 
erasuré of some writing on the back side .of - 


A.L R: 


the question of erasing the alleged endorse- 
ment does not arise.. pan 


_ Sri Swami contended that the evidence 
or opinion of the hand-writing expert to the 
effect that something was written on -the 
back side of the pronote which has been 
erased has been accepted by both the courts 
below. He, therefore, contended that his 
client has established. that there is‘ an alte- 
ration in'the pronote (Ex: D-1). As the pro- 
note was:in the custody of the plaintiff. all: 
along, Sri Swamy urged that it is for the 
plaintiff to explain satisfactorily the erasure 


that is found on ‘the back side of the ‘pro-- 


note. The plaintiff has’ asserted’ that there 


was in his custody. Even otherwise, 
it difficult to accede‘to the’ contention ‘of 


fendant on. the back side of the: t 
been materially altered iy the plaintiff: = 


not.on the back side of the pone: 
s been made 





side of the pronote jis: true, the same. does 
not, in any. way, render the pronote” (Ex. 
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D-1) void ‘under Section 87 of the. Nezotia- 
ble Instruments Act. There is, thez=fore, 
no substance in the contention of Sri Swamy 
that the plaintiff's suit “is liable to be dis- 
missed on account of the alleged méterial 
alteration of the: endorsement’ on the back 
side of the pronote Ex. D-1. cet See 
6. The learned Civil Judge, after 
assessing the evidence on record, has rcord- 


ed a finding of fact to the effect th=t the ` 


defendant has failed to prove the diszharge 


prate by him to the extent of Rs. 2000/- 


t finding is not liable for interfere=ce in 
this second appeal. i 
7. -For the reasons. stated =bove, 
this appeal fails and the ‘same is disr-issed. 
8, In the circumstances of this case, 
I consider it reasonable and prop= >to 
direct the parties to bear their respective 
costs in this court as well as in the two zourts 


below. 
ayes „Appeal dismissed, 
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C. HONNIAH: AND E. S. 
” VENKATARAMIAH, JJ. 
Chamu Nemappa Gotadki, Petitimer E 


N. H. Nesarikar, since deceased =y 

L. Rs., Respondents. A ae 
Civil Refd. Case No.: 5 of 1963, D/- 

98-12-1970. a oes yop a. 


Houses and Rents —- Mysore Rent Con- 

trol Act’ (22 of 1961), Section 2 (1), 2), (8) 

~- Parts IL to V of the Act are inapplicable 

to Cantonment area of Belgaum — (X-Ref: 

- Constitution of India, Schedule VE, ‘List 

I, Entry’ 3).: AIR 1970 SC 228, Roles l 
s ` “nike sae s ra 

- The Parliament has exclusive power 

under Entry 8, List I of the Seventh Sche- 


dule. of the Constitution to legislate in res- ` 


pect of house . accommodation in can- 
tonment area for regulating the accommo- 
dation in all its aspects. The State Legis- 
lature is- not competent to make law in res- 
pect of Cantonment area, Therefore Parts 
If to V (dealing with lease-of buildings, fixa- 
tion of fair rent, deposit of rent, control of 
eviction and obligation of landlord) which 
are brought into force by Section 2 (1), (2), 
(8) in Belgaum Cantonment area are ~eyon 

the legislative competence of the State Legis- 
lature. ; (Para 4) 


Cases Referred: | Chronological 

.(1970) ATR 1970 SC 228 (V_57) = 
(1969) 2 SCC 289, Indu. Bhushan 
Bose v. Rama Sundari Debi . 

` YONNIAH, J.:— The question refer- 

red to.us is É f 


Paras 


“Whether Section 2 @ of the ‘fysore 
Rent Control Act, 1961- (Mysore -'Act- No. 
XXII of 1961) in so far as it applies t. Parts 
I and..VIl of. the said Act to the B=lgaum 


Cantonment area. and sub-sections (=) and 
CO/DO/8127/71/YPB/G- s 
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(8) of Section 2 of the said Act, which bring 
into force at once Parts I, I and Parts IV 
and V of. the said Act in Belgaum Canton- 
ment: area, ‘and Section 2 (5) which autho- 
rises: the State Government to extend the 
provisions of Parts II to VI to any other area 
in the State of Mysore from such date as 
may be specified in the notification, in so 
far as it effected the Belgaum Cantonment 
area, is beyond ‘the legislative competence of 
the Mysore State Legislature, for the reason 
that: the subject-matter covered by the said 
Mysore Act is within the exclusive compe- 
tence of the Union Parliament by virtue of 
Article 246 read with Entry 8, in List I of 
the Seventh Schedule of the Constitution of 
India so far as Belgaum Cantonment area is 
concerned P”. l tg. Jn a 


2. This is a reference made under 
Section 118: of the Code of Civil Procedure 
by the Second Additional Munsiff, Belgaum. 
The question arose in the following circum- 
stances: One Chamu Nemappa Gotadki, 
the applicant. before ‘the Second Additional 
Munsiff, claiming to be landlord of a premi- 
ses described in his petition filed under Sec- . 
tion 21 (1) (a) and .(h) of the Mysore Rent 
Control Act, 1961 against: the opponents 
therein, who, according to him, were month- 
ly tenants, sought for eviction on-the ground 
that the opponents had not paid rents and 
the premises was required reasonably and 
bona fide for the personal use and occupa- 
tion, ` The opponents: therein contended that 
the premises was in the Cantonment area of 
Belgaum and’ therefore the Mysore Legisla- 
ture had: no competence té make a law in 
respect of regulation of house, accommoda- 
tion (including: the control of rents) in: Can: 
fonment area inasmuch as that subject-mat- 
ter falls under Entry 8 in List © of the 
Seventh Schedule of the Constitution of 
India; In view of this objection, the learn- 
ed Munsiff has referred the question as stated 
earlier for being answered by this court. 

~. 8.: There appears tö be ro doubt 
that in respect of delimitation of Canton- 
ment areas, :local-self Gavernment in such 
areas, the constitution and powers within - 
such areas of Cantonment authorities and the 
regulation of house accommodation (includ- 
ing control of rent in,such areas), the Par- 
liament -alone is competent to make law as 
this subject falls within. Entry 8 cf List I 
of the Seventh Schedule to the Constitution 
of India. -The Entry vests: in Parliament 
the ‘exclusive power . to regulate house. ac- 
commodation in oF ppg same hg! gon 
any qualifying words, irrespective of the fact 
that the tenants are either military officials 
or civilians. In Indu Bhuskan Bose v. Rama 


Sundari Devi, (1969-2 SCC .:289 =. (AIR 
1970 SG 2983, 


228), the Supreme Court has. held: 


- “G) When power is- granted to Parlia- 
ment to make laws for the regulation of 


house accommodation in cantonment areas 
there are no qualifying words to indicate 
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that. the house accommodation which is to 
be subject to such legislation must be ac- 
commodation that has already been acquir- 
ed, requisitioned or allotted to the military. 
There is no reason to narrow down the scope 
of legislation on regulation of house accom- 
modation and confine it to houses which are 
required and are actually in possession of 
military authorities or military officers. The 
power to regulate house accommodation by 
law must extend to all house accommoda- 
tion in the cantonment area irrespective of 
its being owned by or in the possession of 
civilians. In fact, if a law were to be made 
for the first time under this entry, all the 
houses would be either vacant or occupied 
y owners or occupied by tenants of owners 
under private agreements and the law when 
first made, will have to govern such houses. 


. (ii) The scope of the expression “regu- 
lation of house accommodation” in this entry 
cannot be confined. This entry gives the 
power to Parliament to pass legislation for 

e purpose of directing or controlling all 
house accommodation in cantonment areas. 
. Clearly this power to direct or contro! will 
include within it all aspects as to who is to 
make the constructions, under what condi- 
tions the constructions can be altered, who 
is to occupy the accommodation and for 
how long, on what terms is it to be occu- 
pied, when and under what circumstances 
the occupant is to cease to occupy it and 
the manner in which the accommodation is 
to be utilised. All these are ingredients of 
regulation of house accommodation and there 
is no reason to hold that this word -“regula- 
tion” has not been used in this wide sense 
in this entry”. : 


4, Therefore it is clear that when 
the Parliament is given the exclusive power 
to legislate in respect of house accommoda- 
tion in cantonment area for regulating the 
accommodation in all its aspects, the State 
Legislature was not competent to make law 
in respect of cantonment area, in this case 
the Belgaum Cantonment. We therefore 
answer the question holding that Parts II, 
I, IV and V dealing. with lease of build- 
ings, fixation of fair rent, deposit of rent 
and control of eviction of tenants and obli- 
gations of landlords which. are brought into 
force by Section 2 (1) of the Mysore Rent 
Control Act, 1961 (Mysore Act 22 of 1961) 
in Belgaum Cantonment area, are. beyond the 
legislative competence of the Mysore Legis- 
lature; and so Parts II to V of the Mysore 


Rent Control Act are inapplicable to 
iCantonment area of Belgaum. So far 
as the applicability of Part VI to 


this area is concerned, we do not express 

any opinion as the question does not. arise. 
The reference is answered accordingly. . 

Reference answered accordingly. 
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T. Narayanaswamy, Petitioner v. Regio- 
nal Transport Authority and others, Respon- 
dents. : 

Writ Petns. Nos. 71 etc. of 1969, D/- 
26-2-1969, decided by Full Bench on order 


of Reference made by. Sadashivayya and 
Chandrasekhar, JJ., D/- 11-2-1969. 


(A) Motor Vehicles Act (1939), Sec. 68 
— Inter-State permit — When a clause of 
certain scheme as approved under Ch. IV-A 
of the Act permits the existing: permit-hol- 
ders on the inter-state routes to continue to 
operate such inter-state routes subject to 
condition of their permits becoming ineffec- 
tive for the overlapping portions of the. noti- 
fied routes, the benefit under this clause will 
be available only to such operators who had 
secured counter-signature from appropriate 
Transport Authorities _ of other states — 
(X-Refi — Sections 48, 45, 68-D). AIR 
1970 Mys 219, Approved; W. P. No. 277 of 
1968, D/- 8-6-1968 (Mys), Explained. 
(Para 27) 
Mere grant of a permit in respect of 
inter-State route by Regional Transport .Au- 
thority having jurisdiction under second 
proviso to Section 45 does not per se make 
it a permit valid for the operation of the 
vehicle on any part of the route beyond 
such part of it as lies within the frontier 
of the state in which the authority func- 
tions. It becomes an inter-state permit 
only when it is countersigned by the con- 
cerned authority of the other state, 
(Paras 18, 20, 21, 28 to 25) 


(B) Motor Vehicles Act (1939), . Sec- 
ommencement of approved 
scheme — A scheme will come into force 


‘on the date of its publication in the official 


Gazette unless it itself specifies a separate 

date of its commencement. (Para 41) 

Cases. Referred: Chronological Paras 

(1970) ATR 1970 Mys 219 (V 57) = 
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__v. State of Mysore 25 
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‘Transport Co,.v. R. T. A. 

(1964) 1964 Mys LJ (Supp) 215, 
Abdul Aziz v. Mysore Revenue 
Appellate Tribunal, Bangalore 16 

(1963) AIR 1963 Mys 329 (V 50) = 
1963-2 Mys LJ 241, Krishnamurth 
v.'M. R. A. T., Bangalore . 16 
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1971 


(1962) ATR 1962 Andh Pra 462 (V 49), 
D. Sangayya v. State of A. P. 
(1961) Civil Appeal No. 347 of 1961 


(SC),. Satyanarayana Transport (Pvt.) 
Ltd. v. Andhra Pradesh S. R.: T. . 
Corpn. . ; 88 


-P. S. Srirangaiah, M. Narayana Hao, 
Rangavittalachar, M. R. Wenkatanarasircha- 
char, C. Narasimhachar, G. Narayana, Yedu- 
raya Godwa, S. J. Srinivasan, Nagesh Hao, 
M. Rangaswamy, S. V. Krishnaswamy, K S. 
Puttaswami, B. Tilak Hegde and C. S. Skan- 
thamallappa, for Petitioners; E. S. Venkata- 
ramiah Spl. Govt. Pleader, G. V. Shanzha- 
raju and S. Rajendra Babu, for Respondents. 

NARAYANA PAI, J:— The queson 
referred to the Full Bench as arising ou:.of 
these Writ Petitions is as follows:— : 

-“Whether the term, ‘existing ` pernit- 
holders. on inter-State routes’ would mean 
only those who, on the date on which the 
approved scheme was published in the 
Gazette, were holders of permits (to opecate 
on inter-State routes) granted y Transport 
Authorities of one State and also courter- 
signed by Transport Authorities of the other 
State, under Section 63 of the M. V. :Act, 
or whether that term would also include the 
holders of uncountersigned primary permits 
who, on that date had the right to operate 
on a part of an inter-State route and which 
part overlaps a notified . route under the 
Scheme.” is 


The circumstances in’ which the Writ peti- 


tions came to be filed and which gave rise. 


to this reference to the Full Bench are brief- 
ly the following:— . 

2. A scheme for . nationalisatior of 
Road Transport Services in, respect of 87 
specified routes in the District of Kolar and 
neighbouring Districts was prepared by- the 
Mysore State Road Transport Corporation. 
After necessary. publication, receiving and 
hearing of objections, etc., the Scheme as 
approved under the provisions of Chater 
IV-A of the Motor Vehicles Act was pub-ish- 
ed in the Mysore Gazette dated 25th Janu- 
ary, 1968. l 

3. The validity of the Scheme was 
challenged in several writ petitions . present- 
ed to this Court. By- an order dated 7th 
October, 1968, the Writ Petitions were dis- 
missed. The appeal against the said o-der 
of this Court to the Supreme Court was not 
successful. = ia , 
4, ` Subsequently, action was taker. by 
the appropriate Regional Transport Autho- 
rities under Section 68-F (2) of the Motor 
Vehicles Act for the purpose of giving efect 
to the Approved Scheme. In the case of 
the petitioners in this’-batch. of Writ Peti- 
tions the action proposed was to curtail the 
routes’ covered by the permits held by them 
in so far as such permits related to one or 
other of the notified routes ‘covered by the 
approved Scheme. ` The petitioners com- 
plained that the action so proposed. was not 
correct or legal and depended in support of 
their contention on what they described as 
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the true effect of sub-clause (a) appzaring 
against clause (d) of.the approved Scheme. 
The said clause (d) sets out the extent .and 
nature of the exclusion of private operators 
sought to be brought about by the Scheme. 
That clause reads as follows: ` . 

-“(d) Whether the services are to be ope- 
rated by the State Transport Undertakng to 
the exclusion, complete or partial of other 
persons or otherwise. 


The State Transport Undertaking will 
. operate services on all the routes to the com- 
plete exclusion of other persons except ~hat— 
(a) that existing permit-holders'‘on the 
inter-State routes, may continue to operate 
such inter-State routes, subject to the con- 
dition .that their permits: shall be rerdered 
ineffective for the overlapping porticns of 
the notified routes.” . ~ : 
The petitioners in these cases have secured 
from appropriate Regional Trensport Autho- 
rities of Mysore State, on various dates, per- 
mits in respect of routes, one of the termini 
or the starting point of which lies within 
the State ‘of Mysore and the other m the 
State of Andhra Pradesh or the State of 
Madras (now called Tamil Nadu). Name of 
them had secured countersignature of the ap- 
propriate Transport Authority in the State of 
Andhra Pradesh or in Tamil Nadu, zs the 
case may be, before the date of the publi- 
ite of the Scheme, i.e. 25th January, 


a 


5. ‘The principal question, therefor 
that was debated þefare ie referring Bench 
which first heard these Writ petitions was. 
whether the benefit of sub-clause fa) of | 
Clause (d) of the Approved Scheme copied 
above could be available only to ‘such per- 
sons who had secured countersignature from 
the appropriate . Transport- Authorities of 
other States. The contention strongly -press- 
ed on behalf 6f the petitioners was that the 
‘securing of, counter-signatures was quize im- 
material and therefore unnecessary for the 
purpose: of entitling them to the benefit of 
the said clause. The-contrary contention 
pressed on behalf of the Mysore State Road 
Transport Corporation was that the neces- 
sary pre-condition for taking the benefit of 
the relevant’ clause was the sxistence of a 
right on the relevant date in the cleimant 
to, operate on the entire inter-State routs des- 
cribed in the permit and that such a right 
to operate on the. entire route could rot be 


` acquired unless, after obtaining the permit 


from appropriate Regional Transport sAutho- 
rity in this State, the grantee actually s2cures 
counter-signature before the publication. of 
the Approved Scheme. T 
i 6. The petitioners appear ta have 
depended upon an observation contained in 
e order of Somnath Iyer and Ahmed Ali 
Khan, JJ., in W. P. No. 277 of 196&, D/- 
8-6-1968 (Mys). and the Corporation. on an- 
other order of the same. Bench D/- 11/1% 
11-1968 made-in W. P. No. 1443 of 1£68 = 
(reported -in AIR .1970 Mys 219) anc con- 
nected petitions. The. refering Bench 
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thought that. the views expressed in the said 
two orders as to who may be: regarded as an 
existing. permit-holder on an  inter-State 


. route -referred to in the. relevant clause of 


? 


the Scheme were. somewhat conflicting. 
They formulated ..and referred the above 
question to a Full Bench -as:the matter is 
of importance: both from the point of view 
of the State Transport Undertaking and from 
the point of view of a large number of pri» 


vate operators who may. be affected by the - 


Scheme, eras i fete ates , ts 

7... We have been taken through. the 
entire orders of Somnath Iyer and ed 
‘Ali Khan, JJ., in W. Ps. Nos. 277 of 1968 
(Mys) and 1448 of 1968 = (reported in AIR 
1970 Mys 219) and connected cases. It 
seems -to us that there is no-real:conflict..be- 
tween the two decisions, nor -is ‘it ‘possible 


` to read such a conflict, if the facts of. the 


_ case in W. P. No: 277 of 1968 Mys) and 


the type of 


of question. that arose in ` 
ease are borne in mind,. ; . - oe 
-§. . In the said. W. P.:No. 277 of 
1968 (Mys), the Scheme that was- relevant 
for consideration was what-is called -the 
Mysore. Scheme in which the or renpone i 
wovision- regarding the exclusion read as fol- 
lows:— oe wae oe 
. “9. In so far as the notified routes 
which overlap the inter-State routes are con- 
cerned, the State Transport Undertaking will 
operate without prefadine to rights of the 
existing valid.-permit-holders for operation 
of State Carriage. services on the inter-State 
routes only”s > > 2 0s 3 fe 
The facts were that respondents. 4 and 5 
therein weré,. even .before:.. thé commence 
ment of the Scheme, operating on -an ‘inter- 
State route ‘between “Mysore. and a place call- 
ed Manantody -in Kerala, a part of which, 
viz., that between Mysore’ and Bavali, hap- 
pened to‘ be. a notified route°under the ap- 


e said 


proved Scheme. The petitioner in that case 
- started operating on th 
route from Mysore to Manantody Jong after. 


e said inter-State 


the publication of the ‘Scheme and: applied 
for and obtained the grant of a permit in 
respect of the said intér-State-route from 
the Regional ‘Transport Authority which was 
affirmed -by the State Transport. Appelt 
Tribunal, to whom respondents 4 and 5 had 
appealed. But in: the further. appeal prefer- 
red by them to the Mysore Revenue Appel- 


. late Tribunal, they succeeded in- getting ‘the 
. grant of permit to the petitioner set a 


Thereupon -the petitioner + approache 
Court with W. P.. No, :277. of -1968 (Mys). 
Jt was indisputable in that case- that- respon- 
dents 4 and 5 who already had a permit to 
operate on. the entire inter-State route be- 
fore the publication of. the Scheme. were 
existing permit-holders. within the meaning 
of the 'elevant waraeraph of the. Scheme.’ 

The principal argument addressed ‘on 
behalf of the petitioner therein was that .the 
exemption created by the. relevant pararanh 
of the Scheme. was availablė not only: to 
‘those persons. who were operating their stage 


‘of permit in res 


“the other State, which 


carriages when: the Scheme: commenced ‘to 


operate but’ after ‘the 


ò to. persons who; 


Scheme commenced to-operate, made an ap- 


plication for the grant of a permit. ` This 
argument was rejected. by. the Court, ob- 


_ Serving that the acceptance thereof would 


lead to, the acceptation of the interpretation 
that the expression . ‘existing valid permit- 
holders’ , also. includes non-existing ‘permit 
holders,. Their Lordships. then made.the ob- 
servation mentioned in the present referring 
order reading— : aae ts 

“The word ‘existing’ appearing in that 
paragraph has refererice ae to those per 
mit-holders who had a valid permit to òpe- 


r 
i 


rate on;the route which overlapped ‘an inter- - 


State route when the: Scheme ` commenced 
to operate.” . . Oa dag eg : 
The only: reason why great reliance appears 
to have ‘been placed on. this. observation . by 
the present petitioners before ‘the-:referring 
Bench is that the said observation does not 
state that the permits in question should 
have. been counter-signed ‘by the. appropriate 


Transport: Authorities of other States. -Be- - 


fore us, er support’ to. thé ` same . cons 
tention was sought to be:.derived. from the 


-fact that. the. observation refers to- operation 


on, the route which overlapped an inter- 
State route, meaning apparently such part 
of the inter-State..route as corresponds to a 
notified route under:the approved Scheme. 


_ On. this basis, the argument is develop- 
ed that for the purpose of enabling a holder 


to take’ the benefit of exemption under tha 
relevant paragraph, it is enough if he is au- 
thorised ‘to operate on that part of the route 
that’ lies ‘within this’ State, which right “he 
acquires the moment the permit is: granted 
by the appropriate Regional ‘Transport Autho- 
rity of this: State: and ‘that ‘therefore it is un- 
necessary -for him to' operate on that part of 
the inter-Staté route - which’ is outsidle the 
border: of this: State ‘and for the. said’ pur- 
pose ‘secure counter-signature ` to: his’ ‘permit 
om the appropriaté ‘Transport Authority of 
means that for the 
purpose of taking advantage of. the exemp- 
tion under .the: Scheme,.he need not ‘secure 
such counter-signature. . =. <i l 


9, “All this ‘ar: nent, in our ‘opin-- 


ion, is ‘réading. into the. decision something 
which’ was‘ never intended to be ‘stated. on.a 


` questicn which never arose for considera- 


ton in’ that. case. . As pointed ‘out already, 
the one and only question Ae me the 
argument. under ‘Article 14 of thé Constitu- 
tion which was rejected on.other grounds) 
was whether the ‘petitioner therein, who 
started ` operation ‘and. obtained” a permit 
long after the commencement of the Scheme, 
‘could be regarded as an existing permit- 
holder for the purpose of that case.and the 
same was rejected. as- wholly unstatable. ... 
`: :10.. . We-do not.think, therefore, :that 
it is possible ‘to-read any conflict between 
this- decision and: the decision- in W, P. No. 


pect of an inter-State route- 


ld 


1971 
1448 of 1968 ==. (reported in AIR 1970 Uys 


219) and connected cases in which the ques- 
‘tion now raised directly arose and is foand 
fully discussed. The real question for con- 
sideration by this Full Bench is. whether 
there is any grourid to disagree with the 
view expressed in the said decision. -In fact, 
all the arguments .before.us have be 

directed to-show that the said decision 


is not correct and should ‘therefore be over-. 


. IL- Now,-the decision in W. P. No. 
1448 of 1968 = (reported in AIR 1970- Ilys 
219) discussed the interpretation of the very 
paragraph of the Kolar Scheme ‘with’ which 
we are now concerned, - nat 
the 8rd respondent in that case had obtain- 
ed on 30-6-1967 “(i.e., béfore the ‘publica- 
tion of the Kolar Scheme) from the Regio- 
nal Transport- Authority, Chittoor in the 
State of :Andhra Pradesh, a permit to ope- 
rate a stage carriage ‘service. on the ictér- 
State route between Tirupathi ` in Andhra 
‘Pradesh and Tumkur in Mysore State, but 
had not, before the publication of the Kolar 
Scheme, secured counter-signature of the 
Mysore State Transport Authority before the 
commencement of the Kolar Scheme. A part 
of that route between Mulabagalu and Dod- 
daballapur became a notified. route umder 
the Kolar Scheme. 
March 1968, the M..S, T refused 
counter-signature, but on appeal by the 8rd 
- respondent, the Revenue Appellate Tribinal 
directed that counter-signature should be 
affixed to the 8rd respondent’s permit.. Thi 
direction by the Revenue Appellate. Tribanal 
was set aside by i er 
D/- 11/12-11-1968 in. the said W. P. No. 
1448 of 1968 = (reported in, AIR 1970 Mys 
219) and contested. . petitions, The basis 
or the foundation for the. decision , of this 
Court in that case is' that-the 8rd respondent 
was not a person who could take advan-age 
of: sub-clause (a) of clause (d), in- the Kolar 
Scheme already copied. 


12. Their ‘ Lordships - first refez to 
Section 63 of the Motor Vehicles Act and 
point out that, scoring: to the said section, 
a permit granted by the authority of one 
State shall not be valid ‘in the other | State 
unless the concerned authority of. the .cther 
State affixes its counter-signature tc it. 
After pointing out that the exemption 
under the’ relevant clause ..of the Kolar 
‘Scheme ‘was available to ‘existing 
holders on the inter-State routes’ and ex- 
plaining that. the exemption stated in the 
expression ‘may continue to operate on’ such 
inter-State routes’ means in- the cortext 
that the. permit-holder ‘shculd have ‘acquir- 
ed the right to-operate on the inter-State 
route whether or not he has-actualy puf his 
vehicle on the route,. their Lordships stated 
the legal position: in the following terms: ‘~ 

- “Now, Section’ 68 (1) says that, if an 
inter-State permit is’ granted by the autho- 
rity of one State, it shall not be valid in 
the region of: another State until it is coumter- 


The facts were hat . 


By an order dated 2nd° 


this Court by its o-der’ 


ermit , 
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signed by the authority of that other. State. 
The clear meaning of. this part of the. sub- 
sectionis that .inter-State: permit so granted 
shall have validity. hae in the State in which 
it was granted, and that in the other State, 
what infuses validity into the permit is the 
counter-signature ‘by the authority of that 
State. Until it becomes — efficacious and 
valid in that way-in the other State, it is 
obvious. that the operation which is autho- 
rised by the permit is the operation in the 
State in which the primary permit was grant- 


- secured, the primary permit does not become 


> , 
. 


an inter-State permit. . 

13.: ` -Their Lordships th uožé the 
definition of ‘permit’ occurring in clause e) 
of Section: 2.of the Motor Vehicles Act, an 
state its effect on the question as follows:— 

“The purpose for which a per- 
mit is” obtained by an` operator is 
to use his vehicle on: the route to 
which ‘that ‘permit relates, And, if in the 
case of a primary permit granted by one 
State which purports to be an intez-State 
permit, the right to such user.in the other 
State does not accrue until the counter-sig- 
nature. in. that other State is granted, it 
should be: clear that’ the primary : permit 
does not become a permit inthe other State 
such as would create the right to operete the 
ous carriage in that other. State. So, what 
is clear from Section 68 (1) is that a primary 
permit which panes to be an inter-State 
permit grante y the- authority of one 
State becomes an inter-State permi- only 
when it.is counter-signed: by the conzerned 
sooty of that other State,-and no: until 

en. fen 2 o o r E B ee : f 

14. - The correctness cf: this view is 
assailed on. different ounds by learned 
counsel appearing for-.the petitianer before 


- ‘15. ` They first’ state that, according 
to the- definition contained: in Section 2 (2 
‘permit’ means only a document issued by 
appropriate :Transport Authority “authorising 
the ‘use of a transport vehicle as a contract 
carriage, òr stage carriage, or authorising the 
owner aS‘a private or’ public carrier to us@ 


‘such vehicle”. Under’S. 45 of the Act, every 


ota fora permit has to be made to 
è. R. T. A. of the region in which it is. 
proposed to use the ‘vehicle. or vehicles, 
There are two provisos to the section, the- 
first of which states that where the route 
proposed lies in two or more regions within 
the same State, the application should be 
made to the R. T. A; of the region in which 
te major portion of the proposed route 
a Cor ees 


The. second proviso states that if the 
route proposed lies in two oz more regions 
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lying in different States, the application has 
to be made to the R. T. A. of the region 
in which the applicant resides or has his 
principal place of business, Section 46 
states that one of the particulars to be. set 
out in the application is a full description of 
the route to which the application relates. 
Section 48 (2) states that every stage car- 
riage permit shall be expressed to be valid 
only for a specified route or routes or for a 
specified area. - ; 

16. On the basis of these statutory 
provisions, it is contended that the R. T. A. 
of the region where the pagel resides or 

‘has his principal place of business is the 
authority which has the jurisdiction to enter- 
tain an application for the grant of a permit 
for. an inter-State route, that once that. au- 
thority grants such a permit, what is grant- 
ed is a permit.and that because the permit 
has to set out under Section 48 (2) the en- 
tire inter-State route, there can be no ques- 
tion that’ what is so granted is an inter-State 
‘permit and for ‘counter-signature by the an- 
other State is a mere minor incident not af- 
fecting the substance of the matter. Reli- 
ance is also placed on the following passage 
occurring in Abdul Aziz v. Mysore Revenue 
Appellate Tribunal, 1964 Mys LJ (Supp) 215 
at page 218:— -- RA 


“In. Krishnamurthy v. M. R. A. T, 
(1963) 2 Mys LJ 241 = (AIR 1963 Mys 
29), it has been pointed out that the source 
of the power of a -R. T. A. to grant every 
tage carriage permit for the grant of which 
an application is made, is Section 48 of the 
Motor Vehicles Act. It is also pointed out 
that: that section is also the source of the 
power of a R. T. A. to grant an inter-re- 
gional permit in the State.. It is, in my 
opinion, equally clear that Section is also 
e source of the power to grant an inter- 
State permit under. Section: 68 (1) of the 
Motor Vehicles Act read with Section 48 of 


‘that Act, and that the authority which can . 


grant an inter-State permit is the R. T. A. 
to -which an application is made, provided 
the conditions. requisite for the grant of that 
permit and for the making of that applica- 
tion exist. All that Section 68 (1) provides 
is that an inter-State permit granted by a 
R. T. A. of one State shall not have validity 
in the other State unless it is counter-signed 
by the appropriate authority of that other 
State. But notwithstanding the necessity for 
such counter-signature by the authority of 
the other State, the power. to grant an inter- 
State permit is what resides in the R. T: A. 
of the State to which an application is pre- 
sented by a person seeking that inter-State 
permit.” ` wie a E 

17. There: can :. of course be no 
doubt that the jurisdiction of the Transport 
Authority to entertain an, applicationi is the 
one described in Section and that the 
jurisdiction actually to make a grant is one 
conferred by Section 48 (1) which states that 
subject to certain provisions of the statute, 
the R. T. A. may upon an application made 
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‘a specified route. 


ATR. 


to it grant a stage carriage permit in ac- 
cordance with the application or -with such 
modification as-it deems fit. But Section 48 
does‘ not stand by itself. As pointed out in 
the very passage relied upon by the peti- 
tioners which is extracted above, in the case 
of an ‘inter-State permit, it should be read 
along with Section 63 (1). 


Secondly, the contention that the set- 
ting out of full details of an inter-State route 
in the permit as required by Section 48 (2) 
is itself sufficient to treat a permit as an 
inter-State permit the moment it is granted 
by the S. T. A., is demonstrably inaccurate, 
What Section 48 (2) requires is that the per- 
mit should be apresso to be valid only for 
When Section 63 (1) says 
that a permit granted in one State shall not 
be valid in any other State unless counter- 
signed by an authority of that other State, 
no R. T. A. issuing a permit in respect of 
an. inter-State route can say. in its permit 
that it is valid, not only for the route with- 
in the State but also for the route beyond: 
the frontiers of the State. Indeed, it is 
never done. The petitioner in W. P. No. 
89 of 1969 before us has produced an au- 
thenticated duplicate of his permit. The 
said permit, after describing the route in all 
detail in paragraph 4, expressly ‘states at 
the end of its last paragraph No. 14: 


“He should not ply his vehicle in 
Andhra Pradesh and Madras States without s 
obtaining - counter-signature by the authori- 
ties concerned.” 


This is a case where Section 48 (2) ‘and Sec- 
tion 68 (1) operate together and both are 
obeyed by the R. T. A. which ‘granted the 
permit. It has not only described the entire 
inter-State route but also has taken care to 


state that the authorisation therein to operate 


. the vehicle is limited to that part of the route 


which lies within this State and that the aw- . 
thorisation to operate the vehicle in that. part 
of the route which lies in other States: should’ 
be acquired by obtaining counter-signatures 
of the appropriate authorities of those ‘States, 


~- 18. Hence, the mere grant of a per- 
mit in respect of an inter-State route by the 
R. T. A. having the jurisdiction under the 
second proviso to Section 45 does not at 
once ‘make it a peat valid for. the opera- 
tion of the vehicle on any part of the route 
beyond such part of it as lies within the 
frontier of the State in which the authority 


‘is functioning. 


19. Reliance is. next placed on the 
observation contained in another ruling of 
this Court in United Transport Co. v. R. T. 
A., 1963 Mys LJ-(Supp) 569 = (AIR 1964 
Mys 26). But those observations do not 
carry the matter any further. All that is 
stated there is that an application for an 
inter-State permit has to be made to the 
appropriate Transport Authority of the home 
State of the operator but that.. before an 
operator can use his vehicle on a portion of 

e route in another State, he is required to 
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obtain counter-signature of the appropriate 
authority of that other State and that coun- 
ter-signature has to bè made on the primary 
ermit granted by the authority of the Lome 
tate. . ; 

20. It is clear therefore from: the 
statutory provisions and the rulings discus- 
sed above that though the jurisdiction of. the 
R. T. A. under. the second proviso to Sec- 
tion 45 of. the Motor Vehicles Act enables it 
to entertain an application for a permit in 
respect of an inter-State route, its jurisdic- 
tion to authorise the applicant to operatə his 
vehicle is limited to that part of the route 
which lies within the border of the State 
where the said authority functions. Now, 
the essence. of a permit as appears from its 
definition contained in Section 2 (20) .is that 
it is an authorisation for the use of a trans- 
port vehicle. Section 42 of the Act con- 
tains a prohibition to the efect that no owner 
of a transport vehicle shall use or permit 
the use of the vehicle in any public place, 
save in accordance with the conditiors of 
a permit granted or counter-signed by an 
appropriate Transport Authority authorising 

e use of the vehicle in that place. 

The grant of permit by a R. T. A. 
under the second proviso to Section 4E, for 
the reasons already stated, would autkorise 
the use of the vehicle only on that part of 
the route which lies within the State, and 
it is the counter-signature of the authority 
of the other State that ‘authorises the ‘use of 
the vehicle on that part`of the route which 
lies in that other State. There can be no 
doubt therefore about the accuracy of the 
statement of.law contained in the decision 
in W. P.-No. 1448 of 1958.= (reported in 
AIR 1970 Mys 219) that what is original- 
ly granted is only a primery permit purport- 
ing to be an inter-State permit and tkat it 
becomes an inter-State permit ‘only when. if 
is counter-signed by the .concerned aatho- 

ity of the other State. i , 

21. It has been very vehemently 
contended that under .the relevant para- 
graph of the Scheme as it stands, the per- 
son entitled to exemption is:described not 
as a holder of an inter-State permit. but ag 
a permit holder on an inter-State -xoute, 
and that therefore the. apparent meaning is 
that it is enough if such person holcs a 
primary permit granted by the R. T. A. of 

is State which describes. the, entire -nter- 


State route, whether. or not’ the.- same is 
counter-signed by the authority of the 
other State. The argument is that the per- 


mit is not described as one for or in res- 


pect of an inter-State route but as one on’ 


an inter-State route, and that ‘on the -nter- 
State route’, according to the | argument, 
may mean on any part of - the’ .inter-State 
route and not necessarily the entire . -oute 
which would have been the position if the 
word ‘for’ or the words ‘in respect of had 
been used, ` ar 
© The argument, in our 


epinion, involves 
a method of. interpretation 


y. cutting up 
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a sentence and what is worse, leavinz out 
a part of it which is really the essence. The 
exemption, it should be remembered, is an 
exemption which authorises the person ex-|- 
empted to ‘continue to operate such inter- 
State route’, “To continue ta operate inter- 
State route’ necessarily means t he has 
already a right to operate on the entire 


_inter-State route, and no such right to ope- 


rate on the entire inter-State route can _ be 
said to have been acquired by him unless 
he has obtained the counter-signature from 
the concerned authority of the other State. 


22, Although what is discussed al- 
ready is. sufficient to answer the question 
referred to this Full Bench, we mav refer 
to two or three other. arguments :which 
have been pressed before us. 

23.. . The first of them is tkat the 
application for a. permit itself is a proposal 
to.use a transport vehicle as appears from 
the language of Section 45 itself. That 


‘proposal, according to the argument, is in 


the cases in question for .the use of a vehi- 
cle on the entire inter-State route. It is 
therefore stated that when the authorcty act- 
ing under Section .48 grants a permit, it must 
be taken to have accepted the proposal to 
operate the vehicle on the entire inter-State 
route. The fallacy of the ar puma is that 
for securing an authorisation for operating a 
vehicle on the entire inter-State route, the 
acceptance by ‘the original authority clone is 
insufficient, but the acceptance expressed by 
affixing counter-signature by the authority, 
of the other State is also necessary before 
the entire route can be operated upcn. 


24, The second argument is that 
whereas the corresponding provisions of the 
Mysore Scheme used the expression. “2xisting 
valid permit-holders’, the relevant paragraph 
of the Kolar Scheme has omitted ths word 
‘valid’ and that therefore we must attach 
significance to the omission of the said word. 
Now, if one reads Section 48 (2) as well as 
Section 63 (1), the word ‘valid’ is used in 
the sense: of ‘having the effect of conferring 
authorisation to operate the vehicle. When 
the present clause says that the exemption 
or protection is in the shape of continuing to 
operate on-the inter-State- rcute, it un- 
doubtedly: contemplates the existence. of a 
valid inter-State permit,. that is to say, an 
inter-State permit which authorises the hol- 
der to operate his vehicle along the entire 
inter-State route. ` 


_25.- Another -argument is that as 
ointed out by their“ Lordships of ‘the 
upreme Court in Aswathanarayana v. State 

of Mysore, AIR 1965 SC 1848 at p. 1856, 
an inter-State route is one in which one of 
the termini is in one State’~and the other 
is in another State. and that therefore. when 
the termini mentioned in the permit in ques- 
tion demonstrably lie in two different States, 
we must hold that the permit is one <o ope- 
rate the inter-State. route.. Their Lordships] 
merely defined what -an. inter-State route 
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means; they have not stated that the mera 
mention of the entire inter-State route in a 
permit necessarily authorises the holder ta 
R eraté the entire route. As already point- 

out, such ‘authorisation has to be acquired 
by. securing’ the _counter-signature on.” the 
primary permit. 

‘26. ' From any’ point of view, there: 
fore, we see no reason to depart from the 
view expressed by a Bench of this Court in 
W. P. No. 1443 of 1968 = epora in ATR 
1970 Mys. 219). - 

Our answer ‘to the ‘question 

referred tous therefore is as follows:— 
<" “The expression ‘existing permit-holderg 
on inter-State routes’ occurring ‘in sub-cl. (a) 
‘lof clause (d) of the Kolar approved Schema 
_|means only those who, on the’date on which 


the approved: Scheme’ was: published ‘in the - 


Gazette, were holders of- permits authorising 
them to operate: their motor vehicles on thé 
entire inter-State routes: mentioned in itheit 
respective permits: nd’ who therefore: had 
by the said date: got the said permits grant. 
ed to them by Transport Authorities of. one 
State. actually counter-signed ‘by the Trans- 
port Autharities of: the. other: State. The 


said expression does not include the ‘holders : 


of primarily. permits not so counter-signed.”’ 
: ORDER OF THE DIVISION - ‘BENCH 
-> (Q1-8-1969). 

 CHANDR J. 
petitioners ` are holders ~ of 
to run stage carriages; on “inter-State 
routes. Such permits had been granted by 
the Transport’ Authorities. in” ‘ Mysore. State 
and those permits - had not’ been’ counter- 
signed: by : the, Transport Authorities. of the 
adjoining. States on: or before 25-1-1968, on 
which date’.a Scheme Called 
Scheme’ .as - approved - the- Government 
under Section: 68-D- of the: Motor Vehicles 
Act (hereinafter referred. to as the Act) was 
published -in the Mysore. Gazette. In order 
to give effect to the .said..Scheme, the: Re- 
gional: Transport - .Authoritieş ` "of Kolar, 
Bangalore and Tumkur,’ ‘acting under Sec- 
tion . 68-F.:(2) of. ‘the Åct curtailed with 


effect from -1-1-1969 the permits of the petis . 
the portions “of ‘their 


‘tioners. in- respect of 
‘respective..routes. which > ‘overlapped the -noti- 
‘fied. routes under: the Scheme, “Feeling ag- 
grieved by such curtailment of their per- 
mits the petitioners ‘have  presénted: ‘these 
petitions under - Article 226 of. a Consti- 
tution. : 
- 29, . The. -resolutions’ of the aforesaid 
three Regional Transport Authorities curtail- 
. ing the. permits of the petitioners,“ have. been 
assailed on. the following: grounds:—. ; 
Gj The Regional -Transport authorities 
had no jurisdiction to curtail permits in res- 
pect of inter-State ‘ routes; 


- (ii) The’ notifications ` proposing” acticin i 
under Section 68-F (2) and” calling for repre- . 


sentations, are inv: 
z (iii) Curtailing. - ‘penthits ` in respect” “of 
inter-State route, is contrary to’ the terms of 
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28, i 
. per- - 


tho Kolar : 


“holders on inter-State ‘routes’ 


of the Full Bench, the- 


AL R; 
the inter-State agreements between Mysore 
State and the neighbouring States; - 

ww) Curtailing permits of thé petitioners 
is invalid as the Regional Transport Autho- 
rities did not take action under Section 68-F 
(2) simultaneously’ in respect of all the per- 


x mits; ani 


(v) The’ Regional ‘Transport Authorities 
had‘ no power to the permits of the 
petitioners on 
overlappin; 

eme. 


the notified routes. of 
t the most the Regional 


of: such’ portions’ of routes.’ 

80. ‘Grounds similar to SEER T u 
to. (iv) above, were considered and. Bey eas 
y, us in a batch: o . Writ Petns. 
No. 70 -of 1969: (Mys) and cual 4 voit 
tions, in which .we rendered . decision on 20: 
2-1969. In view. of our earlier „decision, it 
is. an oa. to consider., again “those, very 


a 

` Regarding the’ Jast- qroubd, ‘the 
lamat counsel for the petitioners urged: that 
though the permits issued to the petitioners 
by the Transport Authorities . in. Mysore 
State; .in .respect of inter-State. routes had 


not been counter-signed .by the Transport ` 
Authorities of adjoining * States, | _ the petis ` 
tioners’ must be regard 


ed as ‘existing permit 
holders, on inter-State routes’ who have been 
exempted: under sub-clause @): against cl; (a 
ofthe Schedule to Kolar Scheme. The rele« 
vant part of clause (d) in Schedule reads: 


“The ‘State: Tennepart.. Undertaking will 
operate. services -on the routes: to the 
complete . -€xclusion. of other . persons. ex- 
cept- that— . . 

- (a) that . existing porai: ‘holders: ` 
the inter-State routes, may continue ‘to ope- 
rate such.. inter-State routes . anai to-.the 
condition - that their permits- “þe ren- 
dered ineffective for -thé oyerlapping : + por- 
tions of the notified routes.” ': 

-: 82. ... In respect: of. this contention. “of 

fe petitioners, we we fonalak -the . follow- 

me cueiion a -and referred that Gueerion’. ‘to 
énch 


“Whether the terin existing” “permit 
would -mean 
only those who, on the. dan ioe woe the 
approved scheme was’ poe 

Gazette, -were” holders “o: penne (to : opes 
rate on inter-State routes) -granted ‘by: Trans- 
port Authorities of ofie State. “and ~ also 
counter-signed ‘by ` Transport’ Authorities -of 
the’ other State, únder ' Sectioii' 68--of the 


‘Motor Vehicles Act,::or whether ‘that term 


would also include the holders of incounter- 
signed primary permits who, on’ that date 

-the fight to operate ona part of- an 
intér-Staté’ and which -part overlaps on noti- 
fied route’ under the: Scheme.” -° < 

“ 33. After wé received the opinioni 
above petitions 
were posted - for further : hearing and we 
heard the arguments ‘of such ‘of ‘the learned 


the portions of the routes. 

the: 
Trans: 
port Authorities could, have only. rendered: 
the petitioners’ permits ineffective in. respect 


“On, 


din: the - 


a 


” 


ry 


1972. 


counsel who: desired to address further argu- 
ments. i ETEN Ue ee ` 

34. In view of the opinion of the 
Full Bench it is clear that the petitioners 
. whose permits. in respect of Inter-State 
routes had not been .counter-signed cn or 
before 25-1-1969, do not.come withir the 
exemption in sub-clause: (a) of Clause: (d) 
of the Kolar approved Scheme. Neverthe- 
less, learned counsel for.some of the peti- 
tioners urged ‘that the 


‘Authorities could not ¢ their permits 


in respect of the portions overlapping the 
notified routes, x i : 

85. . We shall now examine those 
ċontentions. ; 


86. ` ‘The petitioner in W, P. No. 89 of 
1969 had been granted by the Trarsport 
Authorities of Mysore’ State, an inter-State 

ermit to operate a stage carriage . service 
Petaean Ban ore and Madras. It was sub- 
mitted on behalf ‘of the petitioner that the 
` Transport Authorities of Madras State 


counter-signed this permit on 24-12-1968, - 


that the Transport Authorities of Andhra 
Pradesh had counter-signed this permit in 
March 1968 (sic), but later such counter-sig- 
nature was set aside in appeal. By its resolu- 
tion dated 80-12-1968, the R. T. A. Kolar 
curtailed the permit of this petitioner with 
effect from 1-1-1969 between Bangalore ‘and 
‘Mulbagal. © 7 
87. _ Mr. N.. S. Narayana Rao, “earn- 
ed counsel for this petitioner, argued that a 
scheme approved under Section 68-D_comes 
into force only on the. date fixed b7. the 
R. T. A: undér Sec. 68-F (2) for implenien- 
tation of the Scheme, that in the present case 
the R. T. A. Kolar had fixed the date of inple- 
mentation as 1-1-1969, and ‘that it waz this 
date which is material for détermining whe- 
ther a permit on an inter-State -route had 
been counter-signed. Mr. Narayana Rao 
added that the permit of this petitione>’ had 
been counter signed by the Transport Autho- 
rities of Madras State before 1-1-1966 and 
hence this petitioner must be regarded as.an 
existing permit-holder on an inter-State 
route so'as to attract the exemption Matar 
under sub-clause (a) against clause (d) cf the 
Schedule to the Scheme. | 
88. . In support of his contention 
that a Scheme approved-under Section 68-D 
comes into’ force only when the date- fixed 
by the. R.:T. A.. for implementation.. Mr. 
Narayana Rao relied on certain observations 
of the Supreme Court which have been re- 
ferred to ‘in the following passage ih D. 
Sangaya v. State of Andhra Pradesh, AIR 
1962 Andh Pra 462 at p. 468: 


“In Civil Appeal, No. -847 of 1961 (SC) 


the Supreme Court has held that the R, T. A 
has the power-to fix a date after the, Scheme 
has -been „approved, by the State .Gcvern- 
ment, as it is that authority which has, under 
Section 68-F the power to issue a permit to 
a. State ‘Transport Undertaking .for plying 
the Motor. Vehicles, and to cancel the exist- 
ing permits ieee wibssie oie e. a eee Ain ey wh 
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89. We are unable to read the above 
quoted observations of the Supreme Court 
as laying down that a Scheme approved 
under Section 68-D does not coms into effect 
until the date fixed by the R..T. A. for the 
commencement of the permit issued to the 
State Transport Undertaking or for cancel- 
Jation or modification of the existirg per- 
mits. : ; 

40. ` The learned . Special Governo- 
ment Pleader argued that unless an approv- 
ed Scheme states a separate date from which 
it would come into force, it would come 
into force on the date on which it is pub- 
ished in the Offcial Gazette. 

1. . This submission of the Special 
Government Pleader has much force, It is 
difficult to accept the proposition that the 
Scheme which is a Jaw, should depend upon! 
the action of the R. T. A, for its (the 
Scheme) coming into force. Section €8-F (1) 
of the Motor Vehicles Act which provides 
for a State Transport Undertaking applying 
for a state carriage permit, does not say that 
the Undertaking should make such an ap- 

lication after the’R. T. A. has fixed a date 
or the commencement of the Scheme. On 
the other hand, the language of Section 68-F 
1), is such as to ety that by the tme the 
tate Transport Undertaking makes an a 
plication, the Scheme published under su 
section (8) of Section 68-D, would be al- 
ready in force. . The competence of the 
R. T. A. to take action under Secticn 68-F 
(2), also is on the. basis thet the approved 
scheme will: have come into force on publi- 
cation under Section, 68-D (8). __ 

_ 42.. In the answer of the Ful! Bench 
to the question referred: to it by us, it has 
been clearly stated that the expression ‘exist- 
ing permit-holder on inter-State route’ means 
only those who on.the date or which the 
approved Scheme was~ published in the 
Gazette, were holders of permits authorising 
them to operate their motor vehicles on the 
éntire inter-State route by getting their per- 
mits actually counter-signed by the Trans- 
pont Authority of the other State by that 

o TE 


. _ In view of the above pronounce- 
ment of the Full Bench, it is no Iongsr open 
to Mr. Narayana Rao to contend that for 
claiming exemption under sub-clause (a) 
against clause’ (d) of the Schedule to the 
Scheme, the material date for obtaining the 
counter-signature was not the date o? publi- 
cation’ of the approved Scheme in the 
Gazette (i.e. 25-1-1968) but the date with 
effect from which the permits of. private: ope- 
rators were curtailed or modified by the Re- 


- gional Transport Authorities. E 


i 44. Moreover, éven by I-1-1969, 
this petitioner had not obtained the counter- 
signature of Transport Authorities of Andhra 
Pradesh: and hence: he could not operate his 
stage carriage on the entire inter-State route 
between. Bangalore and- Madras, ` 

_ ..45.. . The contention that the permit 
of the petitioner in -W:.P. No. S9 of 1969, 
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could not be curtailed between Bangalore 
and Mulbagal must fail. 


| 46. Mr. S. J. Sreenivasan learned 
counsel for the petitioner in W. P. No. 165 
of 1969, submitted that that petitioner had 
been granted by the Transport Authorities of 
Mysore, State, a permit on the inter-State 
route between Bangalore and Guntakal, that 
the Transport Authorities of Andhra Pradesh 
had counter-signed that permit but_ later 
such counter-signature was cancelled. It 
was not disputed by Mr. Srinivasan that on 
25-1-1968 such counter-signature was not in 
operation. For the purpose of exem ga 
under sub-clause (a) against clause (d 
the Schedule to the Kolar Scheme, the es 
tion of this petitioner would be the same as 
i his permit had never been counter-sign- 
ed. 


47. In view of the opinion of the 
Full Bench, all these petitions fail and are 
‘dismissed. But in the circumstances of these 
petitions, we direct the parties to bear their 
own. costs. 
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Lumanna Somanna Malik, Plaintiff-Peti- 
tioner v. Dharmarao Annarao Chougule, 
Defendant-Respondent. 

Civil Revn. Petn. No. ban of 1971, a 
19-3-1971, against oe of 2nd Addl. 

Tas Belgaum, D/- 12-1-1971. 

(A) Civil P. C. (1908), Order 6, Rule 15 
— An application for amendment of plead- 
ings cannot be refused’ merely because of 
some mistake, negligence, - inadvertence or 
even infraction of the rules of procedure. 

(Para 8) 

Thus where the application for amend- 
ment of the plaint seeking’ to introduce an 
additional ground or plea was made belter, 
but the amendment was necessary to b ring 
out all matters of dispute clearly and woul 
not have resulted into making an inconsis- 
tent case, it was held that the application 
should have been allowed. 

(Paras 8, 8A, and 9) 
(B) Civil P. C. (1908), Section 115 and 
Order 6, Rule 17 — An order granting or 
refusing to grant an amendment of plead- 
ings is revisable. ‘ ara 14 
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Nandram v. Zamsingh` Gh agu 14 
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area 9i Mys aoe 332, Devara 


Ram 14 
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. K. I. Bhatta, for Petitioner; W. K. Joshi, 
for Respondent. - 


ORDER :— The petitioner in this 
revision petition is the original plaintiff in 
O. S. No. 95 of 1969, on the file of the II 
Additional Civil Judge, Belgaum and has 
dan the order passed re learned 

vil Judge dismissing the app lication, I A, 
XIV filed for amendment of the plaint. ` By 

application fled for the amendment of 
ie aint, the plaintiff was seeking to state 
that the order passed by the Assistant Com- 
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missioner, S. D. Belgaum, was without juris- 
diction for the. reason that “Chougala” office 
is neither a Village Office, nor a hereditary 
office within the meaning of the Mysore Vil- 
lage Offices Abolition Act and the Wetan 
Act of 1874. . The petitioner also sought_for 
certain other amendments, which accorcing 
to the petitioner,-are necessary to decide the 
real points in controversy between the par- 
ties and to enable the court to grant the re- 
liefs- claimed by the plaintiff. 
ae The defendant resisted the said 
application on several grounds, `- i 
fs he learned Civil Judge by his 
order dated 12-1-1971 dismissed the said 
application (I. A. XIV) and it is the corrsct- 
ness of this order that is challenged beore 
this Court. ` f : et 
4. By analysing the judgment of 
the learned trial Judge, it appears that pri- 
marily there are threé grounds which we-gh- 
ed with him for rejecting the application. 
The first ground was that the propcsed 
amendment introduces a new plea’ and this 
plea could not be allowed to be raised. The 
second ground was that on account of the 
new plea being raised, it would amount to 
an inconsistent case and thirdly evidence has 
to be recorded by the Court. In fact, the 
learned Civil Judge has, in clear terms stat- 
ed as follows:— 
eis Jf the present amendment is 
allowed, it would necessitate the recording 
of the evidence to show whether or not the 
plaintiff .had been notified or heard by the 
Assistant Commissioner and this is subject to 
the. proviso that the plaintif had a locus 
standi in those proceedings. In my osin- 


...... 


ion, this would amount:to a totally new plea - 


which was not raised : before the Assis:ant 
Commissioner, when the eviction proceed- 
ings were initiated. against the plairtiff. 
Such a plea cannot. be allowed to be irtro- 
duced at this belated stage.” : 


5. Sri K. I. Bhatta, learned counsel 
appearing for the petitioner, submitted that 
having regard to the principles of law gov- 
eming the pont of amendment, the present 
order passed by the learned Civil Judge re- 
jecting the application for amendment was 
one which was opposed to the principles of 
law laid down by the: Supreme Court and 
this Court, and hence the trial Court. has 
failed to exercise its jurisdiction which’ was 
vested in it by law. It was further sub-nit- 
ted by him that since the writ petition which 
was filed before this Court has been with- 
drawn, now the only forum where ‘he can 
urge all the contentions would be in the bre- 
sent case. It was therefore submitted *hat 
it would be necessary to allow the plaintiff 
to raise all pleas,: so that the matter could 
be finally adjudicated’ upon in. the present 
proceedings. It was submitted that the rea- 
sons assigned for refusing amendment: were 
opposed to the principles of law goveruing 
granting of amendment. _ . 

6. As against 


. these contentions of 
the petitioners counsel, 


Sri :W. K. Jeshi, 
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learned counsel appearing for the respon- 
dent, very strenuously urged that this Court 
has no jurisdiction to entertain an applica- 


. tion in revision against the arder declining 
to, grant the amendment application, Tt. was 


further submitted that the exercise :cf dis- 
cretion by the trial Court was perfectly sound 
and did not call for interference by this 
Court, It.is.therefore necessary to see as to 
what are the principles governing the grant 
of application for amendment of plairt and 
then see whether this Court has jurisdiction 
to entertain an application in revision against 
the order either granting or refusing amend- 
ment of pleadings. : AS 


-  % The circumstances under which 
amendment should be granted are laid down 
in several judgments’ of the Supreme Court 
and I may briefly refer to the two judg- 
ments of the Supreme- Court; one is th2 case 
in AIR 1957 SC 868, Pirgonda Hongonda 
Patil v. Kalgonda Shidgonda Fatil and the 
other is the case in AIR 1969 SC 12€7, Jai 
Jai Ram Manohar Lal v. National Building 
Material Supply, Gurgaon. In AIR 1957 SG 
868, the Supreme Court approved the fol- 
lowing enunciation of law in Kisandas Rup- 
chand v. Rachappa Vithoba, (1906) ILR 38 
Bom 644 by Batchelor, J., on the question 
of amendment of pleadings. 


` “AIl amendments ought to be alowed 
which satisfy the two conditions (a) of not 
working injustice to the other side, and (b) 
of being necessary for the purpose of deter- 
mining the real :questions in controversy be- 
tween the parties.” ge gts 9 the 
In AIR 1969 SC 1267, referred to 
above, their Lordships of the Supreme Court 
apart from’ enunciating the law stated that’ 
` _ “Rules of procedure are intended to ba 
a, handmaid to the administration of justice. 
A party cannot be refused just relief merely 
because, of some mistake, negligence, inad- 
vertence or even infraction of the reles of 
procedure, The court always gives leave to 
amend the pleading of a party, unless it is 
satisfied that the party applying was acting 
mala fide,.or that by his blunder, ke had 
caused injury to his opponent which may 
not be compensated for by an order of 
costs.. However, negligent or careless -may 
have been ‘the first. omission, and however, 
late the proposed amendment, the amend- 
ment’ may ‘be owed if it can be mad 
without injustice to the other side.” oe 
It is in the light of the principles laid do 
in the case in AIR 1957 SC 863 and in the 


-case in AIR 1969 SC 1267, that the ques- 


tion of the grant of amendment has to bə 
considered... , 


8. `: If these principles are applied; it 
may be seen that refusal of the appkcation 
for amendment in the present case is zlearly 
opposed to the decisions ož- the Supremes 
Court referred-.to above.’ One of the reasons 
which has been mentioned the learned 
Civil Judge is that he heard the  argrment;- 
on some of the issues; that application for 
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. amendment will introduce a new case and 
that. this. will require leading ‘of evidence 
and suggested. that it is. rather belated. Ac- 


cording to my view, as stated. by their. Lord- . 


ships of the Supreme Court in the ~ cases 


cited above, the fact that by ‘mistake,. negli- . looked 


gence or inadvertence, the plea which is 
now sought to be. raised was.not raised ear- 
fior, cannot be.made a ground- for declin- 

g the. amendment. It has.been stated by 
the learned Civil fudge that the- plain 
was aware of these contentions an 

leas which could have: been raised earlier 

ve not been raised and no satisfactory ex- 
planation is given as to why’ mney. were not 
raised at the earlier stage. 

I am of the view that. the answer to 
this is found. in the principle laid down in 
ATR 1969 SC 1267 cited above that.a party 
cannot be refused just relief merely because 
of some: mistake, negligence, inadvertence or 
even infraction of.the rules of procedure, I 
am, therefore of the’ view that the fact that 
at an. earlier stage the plea could have. been 
raised and it was not raised: i 









8-A. In this bonnection: 1 T. should 
like to che to the principles underlying. fe 
provision of Order VI, fos 17, Civil P 
cedure Code,. This has been forcefully stat- = 
ed in Cropper v. Smith (1884) 26 Ch D T00 
by Bowen, L. J., as under: 

“ l.. Jt is wel ‘established eel 
that me anes of Courts is to decide the 
rights of the parties and not to. punish them 
for mistakes they. pete in the conduct of 


error or mistake’ which, -if not fraudulent or 

intended to over-reach, the Court ought not 

to correct, if it ‘can be done without injus- 

fice to the other pay, Courts do’ not exist 
ciplin 


ri the sake of e, but ‘for the sake 
of decidin, ee in controversy, and I'do 
not ‘regard such amendment''as a matter of 
favour or of grace. ...... It seems -to me 


that as’ soon a it appears that the way in 
which a party has framed his case will not 
lead to a decision of the real matter in con- 
. troversy, it is ás: such a matter’ of right on 
his part to have it corrected, if it can be 
done without injustice, as am g else ` in 
the case is a matter of- “right.” 
In this case it cannot ‘be said that when the 
‘plaintiff wanted to make an_application for 
amendment, he was actuated by- fraudulent 
design or intended to, over-reach the’ Court. 
It is only-to brin: 
pute clearly that 
was sought for. ‘The refusal of such amend- 
ment amounts to a grave error committed by 
the Court below ne ‘the- exercisé of its juris- 
- ‘diction in refusing.them, _.. . 

9. It may. also be seen ‘ that ‘by 
granting amendment prayed for in the pre- 
sent case, in my view, neither: the naturé of 
the suit, nor: m oe of action or the sub- 

feck a of th ute is changed ‘or al- 
With the Te 
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I know of no kind of © 


out -all the matters of dis- - 
amendment of the plaint 


t it is only an addi-. 


ALR, 
tional ground or new plea which the plain- 
tiff is seeking for the purpose of ultimately 
succeeding in the suit and getting a decree 
in his: favour... Therefore, I am of the view 
that :the. Court. below havin entirely over- 
-the principles laid down ‘which are 
teferred to earlier, acted contrary to ‘the 
provisions of the decisions referred to above 
and hence the order under revision is one 
which is liable to be set aside. It is neces- 
sary now to consider the’ other contention 
that a revision petition is not maintainable 


Spee ani an order. granting or. refusing an order 


amendment. 


10. The teamed counsel for the res- 
pondent has brought to my notice the judg- 
ment of this court reported in (1970) 2 Ms 
LJ 334, V. Ramakrishna v. A pri ar 

e headnote - = of the case ..is extracted 
below:— . 

“Granting | or refusing | pe A of 
pleadings. is a matter within; the discretion. 
of the trial. Court; and now .the Supreme . 
Court has laid .down that High Courts 
should not, under Section 115, Civil Proce- 
dure Code, interfere with the order of the 
trial Court refusing or granting amendment.” 
In that case after considering the facts of 
the case, Santosh, J., has stated: - . 


.. “4. There is considerable force in the 
contention of Sri Farukhi that this is not a 
fit case for granting permission to amend the 
‘written: statement.: In the' written statement 
filed by the petitioners in the said suit,: their 
contention was that Mansaction in: ques- 
tion was -a sale, but the sale; was not 
genuine or valid: .'The - -petitioners have also 
that no e contended in written statement 
at no oredan passed in ‘the’ instant 
petitioners have also denied 
that: ea The pore was leased back. to 
Now, the petitioners in the amended 
eas statement -want to: take the stand 
that the transaction in. question. is a ‘mort- 
gage and consideration | passed under 
the same. The contention. now put forward 
is that it is a debt and. they are agri- 
culturists.:. It may also e poied out ‘that 
evidence. had -been recorded in. the cases 
and both sides have closed ‘their case and 
the matter is posted for- arguments. and at 
that late stage the’ petitioners came forward 
with he ‘appli tion for amendment - of the 
Written statement” . 
The Court thereafter ey to the earlier 
findings and conduct of the plaintiffs and 
thereafter -made the observation: extracted in 
aes headnote - and then stated in ‘para’ 7 as 
un 
des “7.1 am therefore of the: opinion ‘for 
the reasons mentioned above ‘that this is not 
a fit case calling for_ interference in revi- 
sion under- ‘Section 15: G. P, C”? 


__ 10-A. — It may also be noted that in 
this case iee is placed upon the judg- 
ment of the Supreme. Court as short. noted 
in Gopalakrishna’s Supreme Court. Short. 
Notes dated 15-2-1967, Item 60, Radhey 


Shyam v. Ram Autar, G.A; No, 506 of 1965 
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for the purpose. of holding that revision p2ti- 
tion is. not. maintainable. In Radhey Shyam’s 
case it has not. been held that the Hi 
Court is not. competent to- interfere under 
Section 115, Civil Procedure Code. I, have 
seen the full text. of: the judgment in C. A. 
No, 506 of 1965 (SC). In that case their 
Lordships of the Supreme Court did not 
nl regard pa the scope of periran 
jurisdiction ;: against the granting of applica- 
tion for atnendment, The Short Note ofthe 
Case does eee appear ‘to be the accurate 
summary of what the decision is. 


: 10-B. The learned counsel for the 
respondent ae also relied upon two. other 
judgments, one is the judgment of Govinda 
Bhat, J., ia C. R. 3 No. G11 of 1965, D/- 
20-6-1967 (Mys), Ramakrishna - Rao `v. 
Gunavathi.: It may an seen that Govinda 
Bhat, J., after referring to ATR 1957 SC 868 


and AIR 1957 SC 857, Leach and Co. Ltd: - 


Ye vale erdina, Skinner and Co., stated. as 
eee On a paul of: the adas 
it cannot be said that the view taken by. the 


Court below is- either arbitrary ‘or ` wholly © 


unsupportable. A suit based on the. basis of 
title obtained by succession. under the. cus- 
tomary Aliyasanthana Law is ‘not the seme 
as- a suit for partition of. joint family pro- 
perties belonging to ‘the Aliyasanthana <Xu- 
tumba. The two constitute different causes 
of action. In my opinion, there is no eror 
of jurisdiction calling for interference in re- 
vision under Section 115 of the Code of 
Civil Procedure.” 

The Court took’ the- view: ‘that’ the. order of 
trial Court was neither arbitrary. nor wholly 
unsupportable, the Court therefore declined 
to interfere in revision under Section 11E of 
the Code. of Civil Procedure, . “The other 
judgment. which a referred _is the judgrent 
of Santosh, J., in.C. R.P. No. 1131 of “1965, 
D/- 23-8- 1967 Oye) It may be seen that 
. the case did ae eal with the question .of 
amendment. On the -contrary, 
dering the entire matter; the Court has steted 
as follows: > . 

Scene Fot tho ` reasons mentioned 
above, it is not possible to say that any ques- 
tion of jurisdiction “is involved in this revi- 
sion petition; nor is it possible to say -hat 
the order „of the Courts. below is illegal or 
erroneous.” 

Ihave no’ doubt that this Court would Te 
interferéd and set aside the order passed by 
the trial Court if the conditions a exercise 
of jurisdiction existed in’ the case.” o o'i 


- IL ‘As against this, ‘there are: save- 
ral judgments of this. Court, in w hich, this 
Court in’ exercise of the power under Sec- 
tion 115 of the Code of Civil Toreon. in- 
terfered with the grant or refusal of ap li> 
cation for amendment, The ae is the A g- 
ment of Chandras hekhar, J., in C. R. P. No. 
200 of .1970,-D/- 15-9- i970 ‘(Mys). In that 


case an application for amendment was re-. 
fus ed. other judgment is in. 1967 -(1). Mys. Ly T 


ed and the revision application was -il 
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before this. Court and it was brought to the 
notice of this :Court that the learned. Munsiff 
had without Curt roles the judgment of 
the Supreme Court refused the: application 
for amendment. While considermg 
question, this: Court has stated ‘as. follows: 
.“. n.. The reason given by the teamed 
Munsiff “for not permitting the amencment 
was highly belated, that’ y the proposed 
amendment defndt.-1_was setting up a new 
plea inconsistent with his earlier one, and that 
e eg plication | was not made in good a 
ashekhar, after refe o the 

Semin Court jidigmont, AIR 19 F sc 363 
stated as follows: ~~ 

-“As to the second of the above condi- 
tions, it cannot. be.said that the proposed 
amendments ` are not. necessary , for determin- - 
ing the real questions in. controversy between 

arties. ‘As to the first of the above 
ja itions, the proposed amendment does 
not work any injustice to the plaintiffs, be- 
cause any trouble and expenditure caused 
to them by allowing the amendment, cen be 
compensated .by awarding costs, i 


'- The learned Munsiff did not apply pro- 
per tests. for deciding whether or noz ¢ 
fas ove amendment should be allowed. He 

as overlooked the: law. laid down by the 

Supreme Court, which is binding on all the 
Courts.. - Hence his’ order is clearly ‘tnsus- 
tainable. Bee eeeee 7. 


I am of the view that: the resent case Falls 
within the four corners’ of the principles laid 
down 2 m judgment “by fone 
J., in P. No. 200 of 1970 (Mys) 
this ae fie the learned Civil fos la pa has 
rejected Si application for amendment. with- 
or peel a hk .proper tests, and if as Chan- 
has stated that if the learned 
fais did. not apply proper re for. decid- 
ing whether or. not the roposed amencment 
tiv laid. d ae 3 overlooked the 
w. laid down by the Supreme Court, which 
is- binding on all the Courts, the order ander 
revision is one which: is clearly unsustainable 
and should: - be, interfered .:with by this 
Court, To the same effect.is the view: taken 
by this Court in C. R. P. No. 210 of 1960, 
mae 2-8-1971 se) by Chandrashekher, J. 
and C. R..P. No. 1648 of 1870 (Mys) de- 
cided by’ Venkataramiah, J., on 28-1-1971. 
As held by the- -Supreme ’Court-in ATR 1963 
SC 498, Smt. -D S: ‘Chellammdal Ami v. 
Masanan Samban, '- where’ an authority has 
upon an. erroneous view. of law failed ta a 
cise “jurisdiction, it is the. duty. cf the 
High Court to interfere with such order 
under “Section 115 of: the . Code, of Civi 
Procedure. . 


12.- > The Jeamned mad for the reg- 
ondent brow, at o a notice two other 


ecisions of One the judg- 

ment in-1968 (2) Mysl LJ 263 = (AIR 1964 
Mys 56), Nuc bivanna..v:. f. B. Thammeiaiah, 
In my view this judgment has. me pearing 
upon‘ the facts*of the -present ca 
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Rudrawwa v. Balawwa, and it cannot be in- 
voked in the present case, inasmuch as it is 
clear from the discussion of the matter at 
page 74 that 


“Mr. Savanur made an oral request to 
us to permit the plaintiff to amend her plaint 
and put forward the new case which had 
appealed to the appellate Court. We think 
we should not accede ‘to that prayer. From 
the facts of this case, it is clear that the 

lea in question is clearly an afterthought. 

ence, the request of Mr. Savanur for per- 
mission .to amend the plaint is refused.” 
Jt may be seen that the appellate court had 
made out a new case and it was that new 
case which made in the appellate Court was 
sought to be put forth before this Court by 
means of oral application for amendment, I 
do not find any principle of law laid down 
in the said case, and according to me 
even this decision’ does not help the respon- 
dent in’ any way. i 


13. Recently, Chandrashekhar, J., 
has considered and referred to the judgment 
of Santhosh, J., (1970) 2 Mys LJ 334 in 
C. R. P. No. 799 of 1968 decided on 21-1- 
1971 (Mys) and laid down that in a case 
where the Courts below have failed to follow 
or apply the law laid down by the Supreme 
Court and the High Court, then the said 
order is one which could be interfered with, 
and this aspect of the matter was not brought 
to the notice of Santosh, J. With respect, 
I fully agree with the view taken by Chan- 
drashekhar, J., ia C. R. P. No. 799 of 1968 
Mys). i 

14. On the contrary, it may be seen 
that the preponderance of: the view is that 
where an application is wrongly rejected or 
it is shown to be pees injurious or arbi- 
trary, revision application always lies: where 
it cannot be said that the trial Court erred 
in exercise of its discretion in granting or re- 
fusing amendment, the High Court will dec- 
line to interfere with the matter. In the 
case in AIR 1950 Cal 879, Abdul Rahim 
Naskar v. Abdul Jabbar Naskar, it has been 
laid down as follows:— 


“Where the lower Court has wrongly 
rejected an application for amendment the 
High Court can interfere under Section 115.” 
In (1951) 1 Mad LJ 388, Gadampetti Sub- 
biah Setti v. Chaluvadi Ramayya Setti; The 
High Court of Madras held that: .. 

“Though it is in the discretion of the 
trial Court to allow or not to allow an 
amendment of the pleadings and the High 
Court will not -interfere ordinarily with an 
exercise of sound discretion, when the exer- 


cise of that discretion results in an improper. 


refusal of an ‘amendment, it is the duty of 
the High Court to set it right.” . 

The Court after considering the circumstan 
ces, allowed the revision petition. The for- 
mer High -Court of Mysore in a case in AIR 
1955 Mys 141, Damodara Sastry v. Nilgiri 
- Sanjiviah, took the view: that a revision lies 
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from an order allowing or refusing to. allow 
the amendment of pleading; Padmanabhiah, 
J., considered all the authorities stated as 
under: in’ paragraph 7 of the order: 


. “(7) The learned counsel for the plain- 
tiff contended that no revision Hes from an 
order allowing ‘or refusing to allow an 
amendment of a pleading under Order 6, 
Rule 17, Civil Procedure Code. In support 
of this contention, he cited the decisions re- 
ported in — Mst. Suraj Pali v. Arya Preti- 
nidhi Sabha, AIR 1986 All 686 (FB) and 
Purushotam Lalji v. Hara Narayan Dass, AIR 
1941 Oudh 87. No doubt, it is held in both 
the cases that no revision lies from an order 
allowing or refusing to allow an amendment 
of a pleading under Order 6, Rule 17, Civil 
Procedure Code. The High Court of 
Nagpur has, in the case reported in Mangilal 
Nandram v. Zamsingh Ghagu, AIR 1941 Nag 
289 taken a contrary view. There does not 
appear to be any decision of this Court 
directly on the point. But the practice in 
this Court has all along been to entertain 
revision petitions arising out of an order 
under Order 6, Rule 17, Civil Procedure 
Code, If instances are wanted, the cases in 
(1925) 30 Mys CCR 87; (1928) 88 Mys CCR 
850;. (1932) 87 Mys HCR 519 and (1934) 39 
Mys HCR 8382; may be perused. These are 
cases where revision petitions against such 
orders have been admitted. I therefore hold 
that a revision lies from an order allowing 
or refusing to allow an amendment of a 
pleading.” > + 


All these decisions and the principles laid 
down therein will disclose that where the 
Court has wrongly rejected the application 
for amendment or granted amendment appli- 
cation which should not have been granted, 
it is open to the High Court under the Pro- 
visions of Section 115 of the Code of Civil 
Procedure to interfere with the same, pro- 
vided the conditions laid down therein are 
satisfied. ; 


- 15 Having. regard to the nature of 
this case and also the circumstances, I am 
of the view that the learned Civil Judge has 
failed to exercise _ jurisdiction which was 
vested in him and ‘since he has failed to 
exercise his jurisdiction which was vested in 
him, this Court is entitled to interfere with 
that order under Section 115 of the Code 
of Civil Procedure. As already stated, the 
reasons given by the learned Civil Judge for 
rejecting the application are opposed to the 
principles of law laid down by the Supreme 
Court, Hence the order of the learned Civil 
Judge -dismissing I. A, XIV is set aside and 
the application, I. A, XIV is allowed. The 
application for amendments is granted. It 
is necessary to compensate defendant by 
awarding cost. I direct that the petitioner 
shall pay Rs. 50/- as cost of the application 
in I. A. No. XIV to the defendant. 


Order accordingly. 
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Gopalakrishna Kalluraya, Petitioner 
v. Ramachandra Kalluraya and o-hers, 


Respondents. 

Civil Revn. Petn. No. 1450 of 1969, 
D/- 10-2-1971 against order: of Prl. Civil 
J., Mangalore, D/- 16-7-1969. 

Tenancy Laws — Mysore Land Re- 
forms Act, 1961 (10 of 1962), Ss. 132 and 
83 — Jurisdiction of the court is not 
barred under Section 132, in deciding a 
matter under Section 83 as to wkether 
a sale is void or not on ground of its 
being to a non-agriculturist. 

(Para 9) 


Section 83 empowers the prescribed 
authority to declare such transactions as 
null and void. But the bar of jurisdic- 
tion of court contemplated by -Sec 132 
to decide a matter which is required to 
be settled by the authorities menfioned 


therein does not refer to the ‘prescribed . 


‘authority’. Though the Asst. Commis- 
sioner mentioned in Section 132 is a. 
prescribed authority under Rule 39 of 
the Rules that does not mean that he 
is empowered to act under Section 83. 
Moreover; choice of rule making eutho- 
rity to prescribe an authority for the 
purpose of Section 83 is not confined. to 
revenue ‘authorities only viz. Asst. Com- 
missioner, Deputy Commissioner ete. 
Further even if Asst. Commissiorer is 
the prescribed authority for the above 
purposes, he will be functioning in a 
dual capacity, one as Asst. Commissioner 
and the other as prescribed authority. 
The later authority not being referred to 


jn Section 132, jurisdiction of Court to ' 


decide matter to be decided by prescri- 
bed authority is not barred. 
(Para 7) 


U. L., Narayan Rao, for Petitioner; 
K. I. Bhatta, for Respondents Nos. | and 
4 to 10. | 

ORDER :— This petition under Sec- 
tion 115 of the Civil P. C. is by tke se- 
cond defendant in O. S. No. 79 of 1967 
on the file of the Court of the Civil 
Judge, Mangalore. It is directed against 
an order refusing to stay further pro- 
ceedings in the suit on the basis of a re- 
quest made by him in I. A. IV. The 
said application was filed under S. 151 
o£ the Civil P. C. 

2. The material facts are these: 
The property concerned in the suit, which 
was one for partition and separate pos- 
‘session, originally belonged to three bro- 
thers. One of the brothers sold his 1/3 
share in favour of the plaintiff on 23-3- 
1967. The other two brothers sold their 
shares to the first defendant in the suit 
on 7-1-1967. It is the case of the second 
defendant (the revision petitioner) that 


CO/EO/B440/71/AKI/K 
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_ by the plaintiff in the suit. 
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he was a purchaser from ‘Khayam-gani’ 
tenants of all their rights, title and in- 
terest in the whole of the property. On 
the basis of the pleadings in the suit one 
of the issues raised is as follows — 

“Whether the sale-deed dated 23-3- 
1967 in favour of the plaintiff is void as 
per the Mysore: Land Reforms Act.” 

3. During the pendency of the 
suit, the second defendant filed an ap- 
plication I. A. IV alleging that proceed- 
ings had been instituted before the As- 
sistant Commissioner, the prescribed 
authority, under Section 83 of the Mysore 
Land Reforms Act, (hereinafter referred 
to as the Act), seeking for a declaration 
that the sale deed in favour of the plain- 
tiff was null and void. The basis for 
relief was stated to be that the plaintiff 
was not an agriculturist and as such he 
was prohibited from purchasing the land 
from an agriculturist as provided under 
Section 80 of the said Act. The relief 
sought in I. A. IV was that the proceed- 
ings before the learned Civil Judge 
should be stayed pending a decision by 
the prescribed authority. The court re- 
jected the application although i: came 
to the conclusion that Section 151 of the 
Civil P.. C. could be invoked  notwith- 
standing the express provision made 
rns Section 10 of the said Code iin that 

e 


4, Shri U, L Narayana Rao, 
learned counsel appearing on behalf of 
the petitioner, contends that having re- 
gard to the provisions of Sections 39, 80, 
82, 83, 182 and 133 of the Act, tke deci 
sion of- the issue that has been framed 
in regard to the validity of the sale in 
favour of the plaintiff depends on an 
adjudication to be made by the Assist- 
ant Commissioner in the subsequent pro- 
ceedings instituted by him, referred to 
earlier. In any event, having regard to 
the provisions of Section 132 of the Act, 
the Civil: Courts are barred from in- 
vestigating a question.or dispute which 


-properly falls for adjudication within the 


scope of the powers of the authorities 
specifically named in the said Section. 


According to him, the Assistant Com- 
missioner, who has his application. under 
Section 83 of the Act, was fully compe- 
tent to adjudicate upon the question of 
the validity of the sale deed relied on 
In this con- 
text, he -invites attention to prcvisions 
of Rule 39 whereunder all the Assistant 
Commissioners -incharge of: sub-d:visions 
have -been. designated as the ‘prescribed 
authority’ for the purposes of Sacs. 82 
and 83 of the Act. In this view of the 
matter;:.it is. just and necessary that the 
Civil Court should be prohibited from 
proceeding with the suit, especially when 
an issue regarding the validity of the 


Sale deed in question has been exvressly 


raised... He; therefore, submits that the. 
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stay of further proceedings would be 
just and-proper having regard to all. the 
facts and circumstances of the case. 


5. Shri K. I. Bhatta, learned 
counsel appearing on behalf of the res- 
-pondents, contends that Section 132. of 
the Act although specifically enumera- 


tes several authorities constituted under 


the Act, makes no reference to a ‘pres- 
cribed authority’, either. for the purposes 
‘of Ss. 82 and 83 or any other provision 
of the Act. He proceeds to’argue that 


bar of jurisdiction of Civil Courts should. 


not be lightly inferred unless by ex- 
press words thé statute points clearly to 
the fact that the jurisdiction was so bar- 
red. J am in agreement with the sub- 
mission of Sri Bhatta.° 


6. Section 80 of ‘the Act, among 
other matters, imposes a restriction re- 
garding transfer. of agricultural land to 
non-agriculturists. It also provides for 
sanction being -accorded .by the Assistant 
Commissioner in.the event of sale to a 
non-agriculturist, . Section 82 imposes an 
obligation on all village officers and such 
other officers as. are enumerated there- 
in to make a report to the ‘prescribed 
authority’ in regard: to every. transaction 
in respect of any agricultural land in 
contravention of any of the provisions 
of the Act, which comes to their notice. 
. Section 83 provides for’ an inquiry by 
such ‘prescribed authority’ and also em- 
powers that authority to declare such 
transactions as null.and void.. As to who 
is the prescribed. authority, Rule 39 of 
the Rules framed under the Act says 
that all Assistant . Commissioners incharge 
of a revenue sub-division 5 
prescribed authority for the purposes of 
Section 82 of the Act. - 

7. Section 132 of the Acf reads: 

“Section: 132. Bar of jurisdiction— 

(1) No Civil Court shall have juris- 
diction to settle, ‘decide, or deal with any 
question which ‘is by or under this Act 
required to be settled, decided or dealt 
with by the Tribunal, the Deputy Com- 
missioner, the Assistant Commissioner, 
the Appellate Authority,- the Mysore 
Revenue Appellate Tribunal or the State 
Government in exercise of their -powers 


of control. ; ' 
(2) No order of the Tribunal, ‘the 


Deputy Commissioner, the Assistant Com- 


missioner, the Appellate Authority, . the 


Mysore Revenue Appellate. Tribunal, or 
the State Government made under ‘this 
‘Act shall be questioned in any “civil or 
Criminal Court.” 
It is clear from this Section ‘that the 
authorities enumerated therein are those 
-which are created under the present Act 
or the Mysore Land Revenue Act. There 
is no reference however to:-any.:prescri- 
bed authority. The bar of ‘jurisdiction 
-lenacted therein is clearly ‘referable. to 


shall be the . 


‘statute 


ALR 


the orders or decisions :mađe by the 
above enumerated authorities only. It 


`- is no doubt true that an Assistant Com- 


missioner incharge of a Sub-Division is 
a prescribed authority under Rule 39 of 
the Rules. This is not to say that all 
Assistant ‘Commissioners, whether they 
are incharge of a Sub-Division or not, 
are empowered to act for the purpose of! 
Sections 82 and 83- of the Act.. 


It also seems to me that the Autho- 
rity competent to frame a rule prescrib- 
ing for an authority for the purpose o 


Sections 82 and 83 of the Act, can also 


prescribe or designate. any one other 
than a revenue officer for the purposes of 
Sections 82 and 83 of the Act. Such be- 
ing the position, it is clear that the 
choice of such authority is not neces- 
sarily ‘confined to the revenue authori- 
ties only, viz. Assistant Commissioner, 
Deputy’ Commissioner or such other offi- 
cer. . Further even if an Assistant Com- 
missioner is the prescribed authority for 


the abor ve purposes, he will be function-f 
-ing in a dual capacity, one as the Assis- 


tant Commissioner and the other as the 
prescribed authority. These two autho- 
rities are legally distinct and, separate, 
although their functions are to be per- 
formed by one and the same individual 
in- practice. To put it differently, the 
performance of ‘functions under Sec- 
tions 82 and 83 ‘of the Act, by such a 
person is not in his capacity as assistant 
Commissioner but only as the prescribed 
authority. - The later authority is not 
referred to in Section 132 of the Act. To 
my mind, it- is clear from the provisions 
of Section 132 of the Act, that the Assis- 
tant Commissioner named therein is an 
officer who is appointed to function only 
as such under any law or statute. 


It is fairly well settled that exclu- 
sion of jurisdiction of Civil Courts should 
not be lightly inferred, unless it is clear- 
ly warranted by express words of the 
or by necessary inference. I$ 
such exclusion has to be inferred, in the 
absence of express words to that effect, 
one of the tests to be applied is whether 
the special statute which has created. a 
right or liability for the first time. has 
provided for adequate machinery for ‘the’ 
enforcement. of them. If an adequate 
provision ‘in this behalf has been made 
under such special statute, the persons 
affected’ thereby are relegated to su 
remedies only, in.the absence of any 
specific provision to the. contrary. It is 
perhaps open to such persons. to have 
‘recourse to Civil Courts even in such an 
event when the authorities . constituted 
‘under the Act have exceeded their juris- 
diction in the exercise thereof. 


8...- As already discussed, the ex- 
press words of-Section 132 of the Act do 
not take within their ambit any order 


JH, 
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of the Prescribed Authority in the con- 
text of Section 83 of the Act. 

9. In the submissions made before 
me, emphasis was laid only on the ex- 
press language of the provisions c the 
statute relating to exclusion of jucisdic- 
tion by the Civil Courts. I am clearly, 
therefore, of the opinion, that the bar 
of jurisdiction enacted under Section 132 
of the Act would not take within its am- 
bit an authority prescribed for the pur- 
poses of Sections 82 and 83 of the Act. 
That being the position, the learned 
Civil Judge was right in his conc-usion 
that this was not a fit case for staying 
further proceedings in the aforesaic case 
pending before him during the pendency 
of the proceedings under Section 83 of 
the Act before the Assistant Commis- 
sioner, who is the prescribed autt ority, 

10. For the above reasons, this 
revision petition fails and is dismissed, 

11. In the circumstances cf the 
case. I make no order as to costs. 

Revision dismissed. 
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V. Ramu, Petitioner v. M. V. Ven- 
katappa, Respondent. , 

Civil Revn. Petn. No. 1470 ọf 1970, 
D/- 3-3-1971 against order of 1st Addl. 
Dist. J., Bangalore, D/- 29-1-1970. 

(A) Transfer of Property Act (1882), 
Section 106 — Notice to quit — A person 
in occupation of property under aa un- 
registered lease does not become a tenant 
and hence a notice to quit under S. 106 
js not necessary. (1963) 2 Mys L. 494, 
Followed; (1969) 1 Mys LJ 295 and (1966) 
1 Mys LJ 162 and AIR 1961 SC 1067, 
Distinguished. (Paras 3, 11) 

(B) Civil P. C. (1908), O. 41, R. 2 
— New plea of fact in appeal — The 
factum or the validity of notice tc quit 
under Section 106, T. P. Act being a 
question of fact cannot be raised fcr the 
first time before the appellate Court. (X- 
Ref:— T. P. Act GSE); Section 106). 

1960 Cal 270, Rel. on. 
cae (Paras 9 and 10) 


(©) Civil P. C. (1908), Section 015 — 
Necessary party in revision — Sub-tenant 
not impleading the tenant as a party in 
appeal cannot contend that _ the _fenant 
is a necessary party in revision filed by 
the landlord. . i (Pzra 7) 
Cases Referred: Chronological Paras 
(1969) 1969-1 Mys LJ 295 = 1969 

Ren C R 418, A. Hassan Sab v., 


Kakubalappa 5, WL 
(1966) 1966-1 Mys LJ 262 = 1966-5 

Law Rep 520, Bipathumma v. 

Mariam Bibi 6, 8 


EO/FO/C491/71/LGC 


V, Ramu v. Venkatappa (Datar JJ 


(Prs. 8-11)-[Prs. 1-4] Mys. 291 


(1963) 1963-2 Mys LJ 494 = ILR 
(1963) Mys 983, Mohamrnad Khan 
v. Gopal Shetty : 5 8, 11 
(1961) AIR 1961 SC 1067 (V 48) = 
(1967) 3 SCR 813, Ganga Dutt 


v. Kartik Chandra Das 11 

(1960) AIR 1960 Cal 270 (V 47, 
Lalchand v. Union of India 10 
T. S. Ramachandra, for Petitioner. 


ORDER :— Petitioner in this case iš 
the landlord who filed an application for 
eviction of the respondent under the 
provisions of Section 21 {1) (a) and (£) 
of the Mysore House Rent Control Act 
before the Principal First Munsiff at 
Bangalore. In the said H. R. C, Case 
No. 740 of 1965 there were two respon- 
dents D. R. Naidu and M. V. Venkatappa. 
„_ Z% In Para 2 of his petition be- 
fore the Munsiff the petitioner has stated 
that ‘first respondent on 1-2-63 executed- 
a lease agreement in respect of the sche- 
dule premises for the purpose of his 
film business which he was carrying on 
in the name and style of Shamprasad 
Movies on a monthly rental of Rs. 200/- 
payable on the ist of avery calendar 
month as agreed to be the date of com- 
mencement of tenancy period snd the 
rents were being paid on tha: dete’. Tt 
was further alleged that the second res- 
pondent was a sub-tenant under tae first 
and that the said tenancy was illegal. 
In para 5 of the petition the petitioner 
has clearly averred that ‘the petitioner 
on 12-6-1965 issued a notice to the 1st 
respondent calling upon him to pay the 
arrears of rent, The first respondent 
did not comply with the demand made 
by the petitioner nor sent a reply to the 
said notice and hence this petiticn. 
..., & . Respondent 1 who is the tenant 
did not appear or contest the applica- 
tion. It was only respondent 2 who was 
alleged to be the sub-tenant that appear- 
ed and contested the proceedinzs. In 
his objection statement, he admitced the 
allegations made in paras 1 and 2 of the 
petition. Regarding the suit noice, in 
para 4 of the objection statement he 
stated that ‘regarding the allegations in 
para. 5 the second respondent submits 
that he is not aware of the notice 
being issued by the petitioner. This 
respondent alone is paying the rents 
regularly.. This was all the denial which 
was made in the objection staterrent. 
The learned Munsiff framed 
points for determination and tie two 
points that were framed are: 

1. Whether the petitioner proves that 
the premises have been sublet by the 
Ist respondent to the 2nd respondent? 

2. Whether the petitioner proves that 
the respondents are in arrears cf rent: 
if so, how much? 

It is important to note that the person 
who contested the application, namely 
respondent 2, never sought the framing 
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of any issue regarding either the factum 
or the validity of the notice. Ultimately 
the learned Munsiff upholding the con- 
tentions of the ‘petitioner on : both the 
grounds, allowed the application under 
Section 21 (1) (a) and. (f) of the Rent 
Control Act. | es aa . 
. 4A. Against that- order, an appeal 
H. R. C. A. 207/69..was preferred to the 
. District Judge and the learned. First 
_ Additional District Judge, Bangalore, by 
his judgment dated 29-1-1970, allowed 
the appeal on the sole ground that the 
landlord had not issued-a notice to quit 
before filing his present application. It 
is important to note that on all other 
contentions, the claim of the alleged sub- 
tenant has been rejected. It is also in- 
teresting to note that before the appel- 
late Court the original tenant was nei- 
ther impleaded nor did he himself seek 
for his being impleaded as a respondent. 
The appeal was by the sub-tenant and 
his contentions were rejected. But the 
appeal was allowed on the ground that 
the. tenant who was not. before . Court 
should have been given.a notice and 
since there was.no notice to him, there 
was no valid termination of the tenancy 
and therefore’ the application was not 
sustainable in law. The view taken by 
the learned District Judge was that juris- 
diction is vested in. an authority to pass 
an order for eviction, that the jurisdic- 
tional fact that must be established was 
that the landlord had terminated the 
tenancy and if that was not established, 
the eviction proceedings must fail, It is 
the correctness of this order that is chal- 
.. lenged before this Court. 


5. Several points have been men- 
tioned before this Court to show as to 
how the judgment of the learned District 
Judge is unsustainable in Jaw. It was 
firstly submitted that according to the 
allegations made in Para 2 of the peti- 
tion which were accepted by the sub- 
tenant there was a lease agreement on 
1-2-1963 and that lease agreement hav- 
ing not been registered, the case would 
fall within the ratio of the decision of 
this Court in Mohammad Khan v. Gopal 
Shetty, 1963-2 Mys LJ 494. It was next 
submitted that as the tenant became a 
statutory. tenant, he does not require 
any notice for termination of his tenancy 
and for that position reliance was placed 
on the decision in A. Hasan Sab v. Kaku- 
balappa, 1969-1 Mys LJ 295. It was then 
contended that it was not open to the 
appellate court to allow a new plea to 
be raised regarding the factum and vali- 
dity of notice for the first time at the 
stage of arguments in appeal before it 
and that had greatly prejudiced the 
petitioner, “Therefore if was contended 
that the order of the appellate court 
must be set, aside and that of the trial 
court restored. i : 


V. Ramu v. Venkatappa (Datar J.J 


A. I. R. 


6. As against this the learned 
Advocate for the respondent, Sri Amble 
contended that the. tenant had not been 
made a party in this revision petition 
and therefore, the order of the appel- 
late court could not be set aside. He 
also relied. upon the decision of this 
Court in Bipathumma v. Mariam Bibi, 
1966-1 Mys LJ 162 and contended that 
a. contractual tenant requires his tenancy 
to be terminated and as the tenancy had 
not been terminated, the petitioner can- 
not get an order for restoration of the 
property. - : 


T I first propose to dispose of 
the two contentions raised by the res- 
pondent and then deal with the several 
points urged by the petitioner. It may 
be seen,.as earlier noticed, the sub-tenant 
did not implead the tenant. before the 
appellate Court and the tenant neither 
contested the application nor challenged 
the order of the trial court. The sub- 
tenant having not himself impleaded the 
tenant as a party before the appellate 
court, it is not open to him to contend 
before this court that before the court 
hears and passes an order for eviction it 
was necessary that the tenant should be 
before court, The only person who chal- 
lenged the order for eviction was res- 
pondent 2 and he got’ an order in his 
favour and it is that order that is being 
challenged before this court. In these 
circumstances, I am unable to accept the 
contention of the learned Advocate for 
the respondent that without the tenant 
being impleaded here, the present pro- 
ceedings cannot go on. ; 


8. Regarding the contention based 
upon the judgment of this court in. 1966- 
1 Mys LJ 162 it is important to bear in 
mind that the condition precedent for 
invoking the principle laid down in this 
decision must first be satisfied and that 
is, that there is a contractual tenancy 
between the parties and not a statutory 
tenancy. As it will be clear from the 
records in the case, in 1963 there was a 
lease unregistered agreement. It is not 
the case of the original tenant or of even 
the sub-tenant that there were any fresh 
terms of agreement arrived at between 
the parties with the result that the pre- 
sent case: falls within the principles laid 
down by this court in 1963-2 Mys LJ 
494. In that case this court held that a 
person in occupation of property under 
an unregistered but compulsorily regis- 
trable lease, does not become a tenant 
from month to month and a notice ter- 
minating the tenancy under Section 106 
Transfer of Property Act is not neces- 
sary. In the present case, it is admitted 
that the tenant came in possession of the 
property under the unregistered _ lease! 
deed of the year 1963 and that lease be- 
fing compulsorily registrable it was 
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urged, the tenant does not become a 
tenant from month to month and there- 
fore, a notice terminating his tenancy 
was not required to: be issued. 

9. When an äverment was made 
in the application filed under S. 2° (1) 
and that allegation is not disputed, it is 
not necessary for the court to -embark 
upon the question whether the. notice to 
quit has or has not been given. The 
tenant who was in a position to contest 
‘the contention regarding the service of 
notice or the validity of.the notice, was 
required to raise that- contention and - if 
he failed. to. raise such a‘contention, it is 
not open -to him to have such a conten- 
tion raised at a later stage. 
stated, the tenant at no time contended 
that notice. of termination had not been 
given. If so, it is not open. to’ the sub- 
tenant to comè and plead before court 
that notice had not been given to the 
tenant and therefore, the tenancy is not 
{duly determined. As already mentioned 
the factum or the valicity of notice be- 
ing a question. of fact, was required to 
be specifically raised and if it was not 
raised, such a contention 
raised before the appellate court. 


10. This view finds support from 
a judgment of the Calcutta High Court 
in Lalchand v. Union of India, AIR 1960 
Cal 270 -wherein it has been statei as 
follows: . 

“If the provisions of law were waiv- 
ed in the course of trial, they cannot 
afterwards be said to be by way of ob- 
jection taken or about to be taken upon 
the footing of a waiver. When the liti- 
gant had, without. mistake induced by 
the opposite party, taken a particular 
position in the course of litigation. he 
must act consistently with it, specially, 
if to allow him to do otherwise would 
prejudice the opponent.” 

It may be seen that in the trial court 
the entire proceedings went on the 2asis 
that there was no complaint either re- 
garding the factum or validity of the 
issue of notice. It rejected-all the con- 
tentions of the sub-tenant. But the ap- 
pellate court allowed the appeal on the 
ground of validity of the notice to uit. 
In my opinion; the learned appellate 
Judge was entirely in error in allowing 
a new point of fact to be raised and 
deciding the appeal on that basis. $ 


11. In so far as the reliance plac- 
ed on the decision in 1969 (1) Mys LJ 295 
is concerned, it may be seen that as held 
in 1963-2 Mys LJ 494, a person in oc- 
cupation ‘under- an unregistered lease 
does not become a tenant with the re- 
sult he will not require any notice. There- 
fore, since he is neither a tenant nor a 
statutory tenant, the principle laid Gown 
by this court in A. Hassan Sab’s vase, 
1969-1 Mys LJ 295 is inapplicable;. Simi- 


‘As already 


cannot be. 


“Rs. 358-50 - thereon 
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Iarly, the decision of the Supreme Court 
in` Ganga Dutt v. Kartik Chandra Das, 
AIR. 1961 . SC. 1067 is equally inapplica- 
ble ‘to the facts. of -the.:present case as, 
according to the judgment of. this court 
in Mohammad Khan’s case, 1963-2 Mys 
LJ 494 there is no tenancy at all. Thus, 
the non-issue of notice to quit is notl. 
fatal to. the: present case, 
._ 12.. . For the reasons stated above, 
this revision petition is allowed. the 
order of the District Judge is set aside 
and that of the Munsiff is restored with 
costs.” throughoitt. | ‘The respondent is 
granted three . months’ time to vacate the 
premises. 

Petition allowed, 





AIR 1971, MYSORE 293 (V 58 C 81) 
E. S. VENKATARAMIAH, J. _ 
<- Tholamamidi Suryanarayana Rao, 
Appellant v. Singam Setty Vi enkataramiah 
Setty and ‘Sons, Respondent. 
Second Appeal No. 570 of 1967, D/. 
26-3-1971 against judgment- and decree 


-of Civil J., Bellary, D/- 12-12-1966. 


Debt Laws — Madras Agriculturists’ 


Relief Act (4 of 1938), S. 13 — Rate of 


interest payable by agriculturist on new 
loans — Even.in case of debts which are 
incurred by agriculturist subsequent to 
the commencement of the Act the Court 
can go behind the document on the basis 
of which the suit is filed to find out the 
actual amount advanced by the plaintiff 
to the defendant and to calculate the 
interest at the rate prescribed under Sec- 
tion 13. AIR 1957 Andh Pra 546 (FB) 
& AIR 1965 SC 639, Followed. 
(Para 10) 
Cases Referred : Chronological Paras 
(1965) AIR 1965 SC 639 (V 52) = 
is 1 SCR 195, Gamini Krish- 
nayya v. Guraza Seshachalam 9 
(1959) AIR 1959 Mad 96 (V 46} = 
1958-2 Mad LJ.568 (FB), V. S. T. 
Sheik Mansoor. Tharaganar v. 
S. V. S. Sankarapandia Mudaliar _ 6, 
10 


(1957) AIR 1957 Andh Pra’ 546 
(V 44) 1957-2 Andh WR 53 
(FB), “Sait Nainamul v. Bala- 


bhadra Subba Rao’ 6, 8 
T. S. Ramachandra, for Appellant: 
B. Ramachandra Rao and P. G. C. Chen- 


gappa, for Respondent. 


JUDGMENT :— This’ appeal arises 
out of a suit instituted in the Court of 
the Principal Munsiff, Bellary in O. S. 
No. 802 of 1964 by the plaintiff for re- 
covery of Rs, 3909-93 due on a promis« 
sory note executed ‘by the defendant for 
Rs. 3550-63 on 15-8-1962 with interest of 
and a sum of 
Rs. 0-80 Ps. towards demand charges, In 


EO/FO/C389/71/RGC/C . 
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paragraph 3'of the plaint, ‘this is 
the plaintiff stated: 


““The defendant was borowin sums 
-now and- then from’ the -plaintiff’s shop 
' for his family- necessity: - Aftér séttle- 
- mént of the entire’ account’ ‘and account 
was stated: -between ` -thé ` parties” on 
- 15-8-62, the defendant became ‘due -in 
a sum ‘of Rs. 3550-63 ‘nP., for ‘which ‘con: 


what 


‘sideration, the defendant ‘executed à Pro- . 


. missory ` note’in favour of the “plaintif? 
on that date agreeing to'repay the same 
on demand together’ with interést at 12% 
per annum, ~ Till: now,” 


suit pronote debt.” 


In effect; what. the plaintiff thereby 


`. meant was that the promissory note on 


the basis of which the suit.was. instituted 
was‘one which came into existence in 
lieu of the earlier transactions between 
the plaintiff. and the defendant: 
which certain sum of :money was .found 
to be due after looking into the accounts. 
The defendant while admitting the exe- 
cution . of the:. promissory : note, pleaded 
that he wasan agriculturist as defined 
in Section 3 (ii) of the Madras Agricul- 
turists’ Relief Act .1938 (hereinafter re- 


ferred to as the Act) and he prayed that. 


the ‘accounts’ between himself ` and- the 
plaintiff had'to be reopened ‘and reliefs 
eee be: given. ‘under Section’ 13 oi- the 
ct : 
i 2. The trial RE as well as the 
lower appellate Court have both found 
that the -defendant - is an agriculturist 
and is entitled to the relief under the 
Act and that“ finding is not disputed: þe- 
fore me. >- 

. 3. - The courts below found that 
prior to the suit promissory note, the 
defendant had executed another . promis- 
sory note for a sum of. Rs. 3, 000/- as per 
Exhibit P-2 on 11-8-1961 in -settlement 
of which the suit .pronote,.came to be 
executed, The trial Court treating the 


debt due under the suit pronote Exhibit . 


P-L} as the Principal sum due; made a 
decree for Rs. 3722-27 by applying Sec- 
tion 13 of the Act. The Jower appellate 
Court however treated that the amount 
of Rs. 3,000/-. shown as the Principal in 
Exhibit P-2 dated 11-8-1961 as the Prin- 
cipal and made a decree for a sum of 
Rs. 3466-00 by applying Section 13 of 
the Act. The defendant feeling aggriev- 
ed by.the decree of the lower appellate 
court; has filed this Second: Appeal. 

4. ` The contention of Sri T,- S. 
Ramachandra, learned counsel for the 
defendant is that the court- below was 
wrong in not reopening the. accounts be- 
tween the plaintiff and the: defendant in 
respect of the period prior. to- the date 
of Exhibit P-2 namely 11-8-1961 and in 


treating the sum of Rs. 3.000/- shown. as’ 


the principal in the Exhibit P-2 as-the 
principal debt for purposes of applying 


` T. Suryanarayana Rao.v. Singam Setty 


‘the defendant: 
failed ‘to pay any amount towards the. 


under ` 


.promissory note 


A.I. R. 


Section: 13 of ‘the Act. “He also. coritend- 


ed that the finding. of.the lower appel- 


late court that ‘the transaction evidenced 


by Exhibit. P-2 was.a fresh ‘transaction’ 


between the plaintiff -and the defendant 
having nothing, to do with the earlier 
transactions. between. them is an erro- 
neous -one and_has.been arrived at by, 
the lower: appellate. court by:- misreading 


“the evidence. Before.,going into the ques: 
tion whether the. defendant 


to reopen the accounts: prior- to. 11-8- 
1961, ittis necessary to -determine ..whe- 


. ther. the- finding. of the lower appellate 


court that on 11-8-1961 a fresh -Joan ` was 
advanced to:the defendant is correct or 
‘not. : As- already stated in the, ı beginning 


the plaintiff in his plaint admitted. that _ 
. Exhibit P-1 the‘ suit. promissory.. 


note 
was executed. by the defendant in favour 
of the plaintiff ‘in settlement of the 
amount dué by the defendant to the 


. plaintiff under several other- earlier tran- 
‘ sactions ‘between: them. He did. not state 


in the: plaint that the _ said „document 
was executed: in settlement’ - of ‘a. debt 
which was due under Exhibit P-2 the 
dated .'11-8-1961. The 
case of the defendant -in reply to the 
allegation -made in the plaint was that 
there were’ dealings between the plain- 
tiff. and the defendant from the . year 
1947-48. and all: the’ past transactions: be- 
tween them should be réopened and the 
amount due from him should be’ deter- 
mined in accordance with the. provisions 
of the Act, In the rejoinder-filed by the 
plaintiff, for the’ first time,- he referred 
to the promissory note dated 11-8-1961 
marked as Exhibit P-2 in-the case and 
stated that there were no ` outstanding 
transactions between the parties -and all 
earlier transactions had come to an end 
long prior to 11-8-1961: ‘On the basis of 


-the ‘aforesaid pleadings, the trial court 


framed the issues and recorded evidence 
adduced. by the parties. 

5. In the: course of his evidence 
the plaintiff , was confronted with a 
notice of demand dated 25-7- -60 marked 
as Ex, D-1 issued by him’to the defen- 
dant in which ‘he “demanded ‘a stim of 
Rs. 2938-23 being the sum due under 
a promissory note dated 9-12-1959 and 
was questioned- about it.- The plaintiff 
admitted the said notice but stated that 


. the said sum was. repaid by'the defen- 


dant. But he could not give the date 
of repayment. No accounts were pro- 
duced in support of repayment of the 
debt. He -further stated as follows:— 

` “Without going. through my accounts 
I cannot- say whether the -amount:.or pro- 
note referred to in Ex. D.t was for cash 
consideration for past dealings. 
defendant-had dealings in my shop since 
1947-48. - I cannot deny or say whether 
pronote referred to Ex. D.1 was towards 
the dues since 1947-48 ... ser s» About 


‘is entitled’ 


` The. 
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Ex. P.I I cannot say- orally WDEK is. 
the principal.” 

The defendant in the course . of- his evi- 
‘dence stated that no-cash was paid to 
him when he executed .Ex. P.2 on 11-8- 
61. He further deposed as. follows:— 


“On the date of Ex; P.2 my personal: 


Khata with the: plaintiff's ‘shop had ‘been 
closed. I again’ say I. owed 
amount but. I do not remember 
amount.” nas aps 
The fact that: the amount demanded 
under- Ex. D.1 had been repaid by him 
was also not put to the defendant inthe 
course of his evidence. From the state- 
ment of the defendant extracted above 
. the lower appellate court erred in hold- 
ing that long prior to Ex. P.2 the earlier 
dealings between the parties: had been 
settled and that -under Ex. P.2 a sum of 
Rs. 3,000/- was advanced in cash as loan. 
The finding of the court below is.the 
result of misreading of the evidence, The 
pleadings in. the case do not: justify the 
finding of the court below that the sum 
of Rs. 3,000/- advanced under Exhib:t P-2 
was a fresh loan having nothing -o0 do 
with the earlier ‘transactions “between 
the parties. The plaintiff; at the first 
Innan did not refer to Exhibit F-2 in 
his plaint and he made it appear in 
paragraph 3 of the plaint that the suit 
pronote was executed in settlement- of 
certain earliers transactions which the 
plaintiff had with the defendant. I: was 
only in the rejoinder the plaintiff ~efer- 


the 


red to Exhibit P-2 the promissory note . 


dated 11-8-61 by way of an afterthcught. 
The’ course of conduct between the part- 
ies shows that the plaintiff was in the 
habit of taking promissory notes from 
the defendant from time to- time by way 
of renewal of. earlier. debts: “The lain- 
tiff who was in ‘possession of the rele- 
vant accounts to-show that prior deal- 
ings between, the' parties had-been closed 
long prior: to 11-8-1961, had not pro- 
duced them before the court. In tha cir- 
cumstances, the lower appellate court 
should have drawn an adverse inference 
against the plaintiff on the above aques- 
tion: No attempt was made ‘by the 
court below to decide the. above ques- 
tion in the light: of the undisputed mnate- 
rial before it The finding of the _ower 
appellate ‘court that the transaction - re- 
presented by Exhibit P-2- was a fresh 
transaction between ‘the plaintiff. 
the defendant’ and on that: basis th> lia- 
bility of the defendant should be: deter> 
mined under, Section 13 ‘of the Act is 
therefore liable to be ‘set aside.. 

6. The next question. that arises 


for consideration is whether it ‘is permis- 
sible: for the court to reopen -all past 


dealings between a creditor and a debtor. 


who is an agriculturist under the Madras 
Agriculturists’ -Relief Act, 1938 wher .the 
debt in question is -one: advanced. after 
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the coming into force of the Aci. The 
lower: appellate court did not zgo into 
this. question in detail,.'but held that 
interest was: payable as per Seciion “13 
of. the Act on Rs. 3,000/- from 11-8-61 
on the sum: of Rs. 3,000/- without giving 
any reasons, even though some decisions 
were cited before it and the cuestion 
was argued by the: parties. Tte trial 
Court however ‘referred to the Fut Bench 
decision of the Madras High Court in 
V. S. T. Sheik Mansoor Tharaganar v, 
S. V. S. Sankarapandia Mudaliar, AIR 
1959 Mad‘ 96 and the Full Eench deci- 
sion of the Andhra Pradesh Higk Court 
in Sait Nainamul v. Balabhadra Subba 
Rao, AIR 1957 wrens Pra 545 dealing 
with the above . question and held that 
it would prefer the view of the Madras 
High Court to ‘the view of th= -High 
Court of Andhra Pradesh. Following 
the decision of the High Court of Madras 
the trial. court came to the ‘corclusion 
that it was not permissible for the defen- 
dant to seek reopening of accounts prior 
to the date of suit pronote. The said 
apestion has again been raised in this 
ourt. - 
Te In order fo appreciate tke point 
involved in this case, it is necessary to 
refer briefly to the provisions of the 
Act. Chapter IZ of the Act deals with 
scaling down.of debts and. future rate 
of interest. Section 7 provides tkat not- 
withstanding any law, custom, contract 
or decree of court to the contrary, all 


‘debts payable by an agriculturist at the 


commencement - of this Act, shall be 
scaled down in. accordance with the 
provisions of this. Chapter. Section 8 


deals with: cases relating to debts incur- 
red before the.1st October, 1932. Sec- 
tion 9 ‘deals with:debts incurred after Ist 
October, 1932 Section. 13 of the Act 
which is the relevant section teats: as 
follows :— 


' “In. any piocéeding for recovery of 
a debt, .the Court shall scale dcwn all 


. Interest, due on any debt incurred by 


an: agriculturist: after the commercement 
of this Act, so as not to exceed a sum 
calculated at 61 per cent. per annum, 
simple interest, that is to’ say, one pie 
per rupee per mensem simple interest, or 
one anna per rupee per annum simple 
interest,” 

Under the proviso to Section 13 a lower 
Tate of interest-at:.5} per cent per an- 
num is stated to have been fixed. 


8. The’ facts of’ the Full Bench 
decision ` of the Andhra Pradesh High 
Court in AIR 1957 Andh Pra 546 refer: 
red to above are these: the ‘defendant in 
that case had -borrowed à- sum of Rupees 
6400/- from the father of the plaintiffs 
and ‘had executed a promissory note 
dated. 7-12-1946 -in his favour azreeing 
to pay“ the :suitamount: with interest at 
Rs.. 1-14-0° per. cent. '-per mensem. On 
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14-2-1947 one of the defendants paid to 
the plaintiffs two sums to Rs, 2,800 and 
Rs. 300/- respectively. The first amount 
was appropriated towards the principal 
and the second amount was appropriated 
towards the interest. Thereafter, the 
plaintiffs who were entitled to recover 
the amount under the promissory note 
filed the suit to recover the same. The 
defendants, inter alia, pleaded that under 
Section 13 of the Act, the amount paid 
towards the interest though appropriated 
should be reopened and credited towardg 
the interest payable under the provision 
of that section. In the context of the 
above facts, the question which was re- 
ferred to the Full Bench for its decision 
was whether in the case of a debt in- 
curred after the Act came into force a 
payment made expressly towards inter- 
est at the contract rate can be reopened 
and reappropriated towards interest pay- 
able under the provisions of Section 13 
of the Act, That question was answer- 
ed in the affirmative by the Full Bench 
which observed as follows: 


“The object of Section 13 is to give 
relief to agriculturists, in the matter of 
interest in respect of a debt incurred 
after the Act. If such a debt is sought 
to be enforced, it is caught in the nef 
of the scaling down process. At that 
stage, all the interest due on the debt 
is reduced to the statutory level or, to 
put it differently, whatever may be the 
contract rate of interest, it is replaced 
by the statutory rate. If the appropria- 
tions made earlier are not reopened, the 
intention of the statute would be defeat- 
ed for the contract rate prevails over 
the statutory rate up to a stage. Doubt- 
Jess, the courts are concerned with the 
expressed intention of the legislature. 


The crucial words in Section 13 are 

“all interest due on any debt.” The word 
“interest” is qualified by the words ‘all’ 
and ‘due’. If interest outstanding alone 
is scaled down, the emphatic word ‘all’ 
becomes otiose. If that was the inten- 
ticn, the words “interest outstanding” 
would serve the purpose as well. ` The 
word “all”,. therefore, cannot be ignored 
and must be given a meaning. It indi- 
cates that the entire interest, which a 
debt earned, is scaled down.” 
The above decision of the High Court 
of Andhra Pradesh does not appear to 
have been noticed by the Full Bench of 
the Madras High Court which decided 
AIR 1959 Mad 96. In that case it was 
held thus: : . 

“There being thus neither a prohi- 
bition against a stipulation for payment 
nor an automatic discharge. of higher 
rates of interest agreed to be paid by an 
agriculturist:- debtor, it cannot be said 
that when a creditor with the assent of 
his debtor added to the principal loan 
the interest accrued in terms of the con- 
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tract, and the debtor entered into a fresh 
contract treating the consolidated amount 
as principal for the fresh loan, there 
would be anything illegal or even a 
failure of consideration: in regard to the 
new loan. Such a new loan would con- 
stitute a debt incurred on the date of 
renewal and if a suit is based on that 
debt, the provisions of Section 13 could 
be attracted to that debt alone and not 
to the earlier debts of which it was a 
renewal or substitution. Under the ordi- 
nary law where parties enter into a 
contract in substitution of an earlier 
one, the later contract alone would goy- 
ern the rights of the parties. The court 
would itself have no power to go behind 
that contract except in cases where the 
latter contract fails for some reason 
known to law or where a statute .gives 
an express power to reopen the same.” 
In the above view of the matter, the 
Full Bench of the Madras High Court 
held that an agriculturist would not be 
entitled to relief by way of reopening 
the settled accounts and that the last of 
the settlement on which the suit is based 


should be deemed to be the debt for 
purposes of Section 13. 
9. Shri Ramachandra learned 


counsel for the defendant brought to my 
notice a decision of Supreme Court in 
Gamini Krishnayya v. Guraza Sesha- 
chalam, AIR 1965 SC 639 in which the 
provisions of Sections 8, 9 and 13 of the 
Act came up for construction - by the 
Supreme Court. No doubt the said case 
refers to a debt which had been incur- 
red prior to the coming into force of 
the Act, but which had been renewed 
by a fresh document after the coming 
into force of the Act. While dealing with 
the said case, the Supreme Court obser- 
ved that a provision of a statute should 
be given full effect and wherever pos- 
sible the court should not place that con- 
struction upon a provision which would 
tend to make it redundant or .to overlap 
another provision or to limit its applica- 
tion in disregard of its general applica- 
bility unless, of course, that is the only 
construction which could be reasonably 
placed upon it. It was argued before the 
Supreme Court bythe appellant in that 
case thetit was not permissible for. the 
debtor to seekto reopen the previous ac- 
count when the transaction on the basis of 
which the suit had been instituted was 
one subsequent to the Act and therefore 
only Section 13 of the Act should ‘be ap- 
plied and not Section 9. Rejecting that 
contention the Court held as follows:— 


. “It has to .be remembered that 
where the plaintiff sues upon a docu- 
ment executed after the commencement 
of the Act the Court has to bear in 
mind also the provision of Section 9 in- 
asmuch as the document is one execu- 


s 


“my 


. principal and to scale 
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ted after October 1, 1932, If-the plead- 
ings show that the original. indebtecness 
commenced before the coming into orce 
of the Act the court will first have to 
deal with the document with reference 
to the provisions which precede See. 13 
of the Act. It is not as if the Court has 
to shut its eyes to ‘every. thing except 
the fact that the document sued pon 
was executed subsequent to the zom- 
mencement. of the Act. Therefor2, if 
the Court finds that the original irdeb- 
tedness arose prior to the commence- 
ment of the Act either Section 8 or Sec- 
tion 9 will apply and it would nct be 
relevant for it to consider whether by 
executing a renewal after the comm=2nce- 
ment of the Act the parties agreed to 
treat the interest accrued up to the date 
of renewal as principal from the daze of 
the renewal of the debt. That consiiera- 
tion may be relevant in ` cases which 
completely exclude the applicability; of 
Sections 8 and 9.” 

10. The case on hand is one 
which relates to a debt incurred sibse- 
quent to the commencement of the Act. 
Even according to the defendant, the 
transactions between the plaintiff and the 
defendant commenced in or about the 
years 1947 and 1948. But the question 
however remains whether the document 
on which the suit is based is on2. by 
‘way of renewal of an earlier debt swed 
by the defendant to the 
whether it is. permissible to go behind 
that document to find out’ -the actual 
amount which was: advanced by wey of 
down interest 
payable by the debtor to the creditor 
by applying ‘the rule prescribed inder 
Section 13 of the Act. The Supreme 


Court in the above case referred to the - 


Full Bench decision of the Andhra Pra- 
desh High Court in support of its view. 
But while dealing with the view of the 
Madras High: Court’ expressed in: AIR 
1959 Mad 96 (FB), the Supreme Court 
Observed that to the extent indicated in 
the course of the judgment of the 
Supreme Court it did not approve of 
that decision. I am of the view tha: the 
Supreme Court, by. imolication intended 
to say that the principle ee -its 
decision should also be extended: to a 
case where the debt in: question is one 
incurred after the commencement, oi the 
Act. Having regard to the: scheme and 


jobject of the Act, there is nothing wrong 


in holding that even in case of debts 
which are incurred subsequent -tce the 
commencement of the Act, it would be 
appropriated to go behind. ‘the last- Jocu- 


ment on-the basis of which the smit is- 


filed. to find out the. actual. amoun:- ad- 
vanced by the. plaintiff to the defendant 
and to calculate the. interest at the rate 
prescribed under Secticn..13- of the- Act. 
The view of the Full Bench of: the 
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Andhra Pradesh High Court, namely that 


„even in the case of those debts which 


are incurred after the commencement of 
the Act it would be permissible to take 


‘into account the interest which has been 


paid at the higher rate- than what is 
stipulated. under Section 13, even though 
the said amount may have been appro- 
priated in .discharge of the Habiity in 
order. to determine the actual «mount 
due by the creditor by applying the pro- 
visions of Section 13 right from the com- 
mencement of the dealings betwean the 
parties, is' one having the effect of pre- 
venting the mischief and advancing the 
remedy contemplated by the Legislature. 
I respectfully, therefore, follow th= view 
expressed by the Full Bench af andhra 
Pradesh High Court in AIR 1957 Andh 
Pra 546 (FB) and hold that in this.case 
also, the defendant is entitled to seek 
reopening of the accounts between the 
plaintiff and himself in respect of the 
period prior to the date of the promis- 
sory note Ex. P.2, i. e., 11-3-1951. I have 
already held that the finding of the 
Court below that the sum of Rs. 3,000/- 
shown as the principal under Ex. P-2 
was a fresh Joan is wrong. Hence it is 
necessary to find out after goirg into 
accounts prior to 11-8-61 the extent of 
indebtedness of the defendant and to 
give . relief by applying Section 13 of 
the Act. .. 

. IL In the result, the judgment 
and decree of the. lower appellate court 
are.set, aside and the matter is ramand- 


. ed to the trial court with a direction that 


the trial court should, after reovering the 
accounts between ‘the . plaintiff and the 
defendant find out what amount was ac- 
tually advanced by the plaintiff to the 
defendant by way of debt from fime to 
time, It shall calculate interest on that 
principal. at the rate stipulated under 
Section 13 of the Act and find cut the 
actual amount due by the defendant to 
the plaintiff after giving credit tc what- 
ever amount the defendant may have 
paid to the plaintiff including ary sum 
paid by way of interest. The sam ar- 
rived at on the above basis. shall be the 
amount which be due to the plain- 
tiff by the defendant and a decree may 
be made for the said sum. The appeal 
is disposed of accordingly. ` . 
. B- The parties shall bear ‘their 
own. costs in: the three courts. The 
court fee paid on the memorancum of 
appeal in this. as well as in the lower 
appellate court, shall. be refunded. 

13.° The question . whether the 
plaintiff is entitled to costs hereafter in 
the proceeding before the trial Court, is | 
a matter -which is left entirely ĉo the dis- 
cretion of the trial Court to.decide, . 

Order. accordingly 
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CG HONNIAH AND E. 5. VENKATA- ; 
'RAMIAH, JJ. 


- A. V, ‘Ibrahim and another, 
fioners v. ‘Mandepanda Cariappa, 
pondent. ~ 

Civil Revn- Petns. Nos. 1487 to 1489 
of 1969, D/- 24-2-1971 against. order .of 
Munsiff, Virajpet, D/- 7-8-1969. 

(A). Civil P. C. (1968), . “Section 115 
=— Revision against interlocutory order 
=- Where issues involving question of 
jurisdiction are decided but no decree 
has been drawn up, revision would lie 
against the findings. on such issues. AIR 
1964 SC 497, Followed. (Para- 3) 

Thus, the decision of the Court: on 
the preliminary issue that it has juris- 
diction to`try and continue the suit is 
revisable under Section 115. : (Para-3) 


Peti- 


(E) Interpretation of Statutes — Re- 


trospective: ‘operation -- The right to 
prosecute ‘a suit or appeal -in a Court 
having jurisdiction at the time of its 
institution is a-vested right- and cannot 
be taken away by a change: in law un- 
less the jurisdiction of the court to dis- 
pose of the suit or appeal is taken- away 


either expressly or by necessary implica- - 


tion. ATR 1957 SC 540, Rel. on. (X-Ref, 
Civil P. C. (1908), Pre.). : (Para 5) 


(C) Houses and Rents — Mysore 


Rent Control Act (22 of 1961), S. 21 (1). 


—- Section 21 (1) doesnot- exelude the 
jurisdiction of the court ‘to proceed 
with a suit for eviction of tenant pend- 


ing before it on the date of: extension of: 


parts IV and V of the Act to the area 
in which the premises are situated. -C 
R. P. No. 1159 of 1962, D/-` 11-1-1963 
(Mys) held no longer good ‘law.- QObser- 
vation to contrary in Ex. S. A.-No. 100 
of 1966 (Mys). held obiter.. (Case law dis- 
cussed). : (Para’ 11) 
The proceedings - which are institu- 
ted and pending in courts prior to the 
extension of Parts IV and V of the Act 
to the area within which the premises 
are situate, can be | proceeded with in 
those courts’ and appeals ` can .be filed 
against orders or decrees passed in those 
proceedings before courts having the 
power to hear, ‘appeals from those orders 
and decrees, as if parts IV and V of the 
Act. have not been: extended to the area. 
(Para 11) 
Cases Referred : Chronological : ‘Paras 
(1966) 1966-1 Mys LJ -664 -= . (1966). : 
6 Law Rep 689, “Bheemappa a 
Hanumanthappa v. Nagaraj’ .. 
(966) Ex. Second Ape No. 100. 
. of 1966 (Mys), Situ eae 
v. Kamala Bai 
(1965) 1965-1. Mys Ld 100.” (1965), 
' 1 Law Rep 674, Parvathi Bai v.. 


. Damodar Anant Hegde it 


EO/FO/C390/71/KSB 


Res- 


ALR 
(1964) AIR 1964 SC n (V. 51) = 
(960 4 SCR. 409, S: Khanna 
J. :Dilon . > 
Udo. c. R. P. No: 1159- of 1962, . 
D/- 11-1-1963 (Mys), Diesel (India) 
V ‘Mysore Arts ‘&- Woods Works 


(P) Ltd : 
(1961) AIR” 1961 sc 1596 (V 48). =). 
(1962).2 SCR 159,.Shah Bhojraj 
-Oil Mills -and Ginning Factory v. 
Subhash Chandra Yograj ama 9, E 
(1961) ATR 1961. Mys 29. (V 4 
Rajan v, C. N: Gopal . 8 


EH. V. 
- (1959) -37 Mys LJ 107, Narsimha 


Jogithaya v. V. Bora Gowda - tat 

(1957) AIR 1957 SC 540 (V 44) = 
-1957 SCR 488, Garikapati Veeraya 
v. Subbiah Choudhary : 


`. M. Rama Bhat.” for Petitioner (in 
all Civil Revn. Petns J B. P. Bopanna, 
for Respondent (in all Civil Revn. Petns). 


VENKATARAMIAH J. :— These-three 
petitions arise out of three suits instituted 
inthe Courtofthe Munsiff, Viraipet, by. 
the respondent who happens to be the land- 
lord of the three petitioners for. recovery 


“of possession of the respective premises 


let out to each of the petitioners in these 
petitions and for recovery of arrears of 


rent and other reliefs. All the three 
suits were instituted on 17-6- 1968. The 
respondent alleged in his plaints -pre- 


sented in the three suits that -the peti- 
tioners - were his tenants. who had com- 


. mitted default . in- the payment of rent 


and that..he had duly- terminated their 
tenancies by issue of. proper: notices. to 


quit as provided under the Transfer - of | 


Property Act.- The petitioners in. their 
written: statement admitted that they 
were tenants under the respondent, but 


: raised certain pleas with regard to” the 


claim made by the respondent. in the 
suits and prayed that the suits be dis- 
missed. After the: written: statements 
were filed in all the  suits,. the court 
below framed issues and ‘posted the 
cases for. trial 

-During the pendency of the sults in 
the” fae below, the provisions of Parts 
IV and V of the Mysore Rent -Control 
Act, 1961 (hereinafter referred to as the 
Act) were made applicable to. ‘the area 
in which the premises.leased out. to the 
petitioners ‘were situate: by a notification 
bearing:. No. -SO.--869 dated 24-9- 1969 
issued’ by the Government of ‘Mysore in 


-exercise “ofits powers under ‘sub-sec. (5) 


of ‘Section 2 of the Act. Part IV of the 
Act ‘deals with ‘provisions enabling a 
tenant'to make deposit of rent into court 
and ‘Part V of the -Act. relates ‘to provi- 


9 ' sions «in. respect: of control of eviction. 
of. tenants’ and obligations of. landlords.’ 
Section 21. ‘of ‘the -Act which. is to be. 


found in Part: V. reads: :. 
sede VL Protection. _ Of ‘tenants ‘against 
eviction. — 


E: 
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(1) Notwithstanding anything tc the 
contrary contained in any: other law. or 
contract, no: order or’ decree for the re- 
covery ` ‘of possession: of.any ` premises 
shall be - made’ by any ‘court or: other 
authority. «in favour 3 Of. ‘the landlord 
against. the „tenant: Jos 

“xX K zE iE pe yi oe 
The rèst oË ‘hes section: sets::” out ‘the 
grounds on “which alone’ a-tenant 2ould 
‘be evicted “from a premises. - After- Parts 
IV and’ V. of the Act were brought into 
force, ‘the ‘petitioners - filed’ applicetions 
before the lower court under. Orde: VI, 
- Rule 17 of the Code-of Civil Procedure 
“for amending their: written staternents 
by raising -an, additional: pléa regarding 


the jurisdiction of ‘the “court -to proceed © 


with the suits on the coming: into force 
of Parts IV and V ofthe Act ‘ir. the 
area. ` The said applications having been 
allowed, -the court framed an addi-ional 

issue. in “each of the three, suits as fol- 
lows: — . 

- “Whether: the court has no territorial 
jurisdiction to try the suit for reasons 
stated in para 10 of the written state- 
‘ment?” Apparently what the court meant 
by framing. the above issue was whether 
the ‘court had ‘on the coming into force 
of Parts IV and V. of the Act jurisdiction 
to. continue to try the suits whick had 
already been instituted. In fact no ques- 
tion of territorial -jurisdiction aros: for 
consideration. After hearing the perties, 
the lower court passed orders hclding 
that the suits for recovery of possession 
instituted ‘by the landlord agains: the 
tenants ‘and which were pending on the 
date 'on which Parts TV and Vot the 
‘Act came into force, could be proc2eded 
with’ as if Parts IV and V of. the Act 
had not come into force and tha: -the 
notification had no’ retrospective effect. 
Aggrieved by ‘the above finding sziven 
on the additional issue which was fram- 
ed by ‘the : court below. ‘sregardirg. its 
ffurisdiction, “the petitioners have filed 
these revision petitions: under Section 115 
of the Code of Civil Procedure. 


2. .When ‘these ‘cases came’ ud be- 
fore B..M..Kalagate, J. he ordered that 
these cases be. heard by a Division Berch 
since they involved substantial question 
of law and that is how aad are now 
before us. 


3. ‘The first question = be decid- 
ed is whether these petitions are main- 
tainable under Section 115 of the Code 
of: Civil Procedure. As already -stated 
these petitions are directed agaiast.a 
finding on one of the issues- framed in 
the suits. -It is not disputed that an ap- 
peal lies against a decree :to be passed 
in the suits to the court `. of-the Civil 
Judge’ and from the decree passed in 
appeal, to the High Court under Sec- 
tion -100.of the Code of Civil Procedure. 


lows: 
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The- question for: consideration is whe- 
ther. in those. circumstances, a petition 
under Section 115 of the. Code. of . Civil 
Procedure . is entertainable. The. answer 
to this quéstion is found in a decision 
of mhe Supreme Courtin. S. S.-Ehanna 
v. F. J. Dillon, AIR 1964 SC 497. That 
ee arose Out of a “suit in, which the 
trial court had framed an ‘issue as fol- 
“Whether this suit is not maintain- 
able ‘and’ the plairitifé is not entitled to 
institute this suit;.as alleged in Paras 
Nos. 15,. 6. 17, 18 of. the writter. state- 
ment? z 

This, issue was ‘tried | asa prelininary 
issue and, it was held that ‘the ‘suit was 
not maintainable.. The High Ccurt of 
Punjab in exercise of its revisional juris- 
diction ‘sét aside the order even though 
the decree of the trial court: was appeal- 
able and directed that the ‘suit should 


“be disposed of according to law. ‘The 


appeal. before the Supreme Court was 
one filed against the order of ths High 
Court interfering with the decision of 
the trial Court under Section 115 of the 
Codé of Civil’ Procedure. The Supreme 
Court dismissed the appeal holding that 
in such cases where the issue decided 
involves question of jurisdiction, a revi- 
sion petition. under Section’ 115 of the 
Code:.of Civil Procédure would lie. Deal- 


‘ing with the said. question, this is, what 


the Supreme’ Court observed:— 


"The words ‘record of any Casei... 
....-.decided’ in: this .context refer to the 
record of ‘the proceedings leading upto 
a. decision in which there is an essump- 
tion of unwarranted jurisdiction or a 
denial. of an existing one or a material 
irregualrity.: or illegality: in the exercise 
of jurisdiction. Where, -however, an ap- 
peal lies from the final determination .to 
itself or to another court, the High Court 
in the.exercise of its discretion may de- 
cline to interfere at the interlocutory 
stage. unless interference at the earlier 
stage tends to prevent irreparable injury 
or is: otherwise manifestly just and ex- 
pedient. Since. decisions in most cases 
tried by the. subordinate courts are sub- 
ject to ‘one or moré-appeals and one such 
appeal is-to the High Court, and where 


- there is no appeal there are special pro- 


visions giving even: wider powers of 
interference to the High Court by. way 
of. revision than. those under Section 115, 
the ‘interpretation put by the Rajasthan 
High Court on the Section of the Code 
could make the power available in a re- 
markably small number of cases, This 


‘general power as shown above was in- 


tended - to be used otherwise: end the 


- word ‘case’ does not mean a concluded 


“suit” or proceeding but each decision 
which terminates -a part of the contro- 
versy involving a matter: of jurisdiction. 
Where. no question of. jurisdiction is in- 
volved the court’s decision cannot be im- 
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pugned under Section 115 for it has been 
said repeatedly a court has’ jurisdiction 
to decide -wrongly as well as’ rightly. 


In my opinion, the construction 
generally accepted in the High Courts is 
more in keeping: with the letter and 
spirit of the section considered as a 
whole than the view accepted in the 
two cited: cases. As I pointed out ear- 
lier, the section confers a power analo- 
gous to the power to issue a writ of 
certiorari but only with a view to keep- 
ing subordinate courts within the bounds 
of their jurisdiction. This power is 
exercisable in respect of: all orders in- 
volving jurisdiction in which no arpeal 
lies to the High Court. The present 
cases answer the description as the 
orders of the Subordinate Judge were 
erroneous in denying a jurisdiction and 


no appeal lay to the High Court against. 


them. Even otherwise, the trial’ Judge 
was in error in not dismissing the suits. 
His decision that the suits were not 
maintainable and yet keeping them 
pending was itself an exercise of juris- 
diction with a material irregularity. If 
the trial Judge had dismissed the 
suits and passed decrees there would un- 
doubtedly have been appeals and no 
revision would have lain. But the order 


actually passed by him’ was not a decree. 


or even an order made appealable by 
Section 104 of the Code. Involving, as 
it did a clear question of jurisdiction it 
was revisable and the High Court was 
within its rights in correcting it by the 
exercise of its powers under Section 115 
of the Code.” 

It is to be seen in these cases, that the 
trial court has held that it has jurisdic- 
tion to try the suits. But since the 
other issues have not been disposed of, 
no decree has been passed in these suits 
one way or the other. Hence, the peti- 
ticners were unable to take up the mat- 
ters in appeal. We feel therefore in view 
of what the Supreme Court has stated 
that in cases of the type we have before 
us where issues which involve question 
of jurisdiction are disposed of and no 
decree has been drawn up, a revision 
petition would lie .to the High Court 
against the findings on such issues under 
Section 115 of the Code ‘of Civil Proce- 
dure. 

4, The next question for decision 
is one relating to the effect of the bring- 
ing into force of Parts IV and V of the 
Act in the area in which the suit pre- 
mises are situate on the proceedings al- 





ready instituted and pending on the date’ 


on which the said provisions are brought 
into force. nee 

Ordinarily a litigant. who insti- 
tuzes a suit in a court acquires a vested 
right to prosecute the suit before the court 
in which it is instituted till a decision is 
given by that court and if allowed by 


law to file an appeal and a second ap- 
peal to the Courts duly. constituted for 
that purpose. That he could do so is 
beyond doubt even when- by a legislative 
enactment brought into force during the 
pendency of such proceedings it is pro- 
vided that cases similar to the said pend- 
ing cases should be instituted in a differ- 
ent forum, unless the Jaw-.which has 
brought about. that. change: -has either 
expressly’ or by necessary - ‘implication 
taken away.-the jurisdiction of the.courts 
of first instance or of appeal, to hear 
and dispose. of pending cases after the 
new law.comes into force. If the new 
law which has brought about the change 
regarding the courts which should hear 
and dispose of the cases either expressly 
or by necessary implication does not 
take away the jurisdiction of the courts 
before which ‘the proceedings have. al- 
ready. been commenced, the only reason- 
able view to be taken is that the pro- 
ceedings instituted earlier would go on 
as.if the new law has not come into 
force at all and that the new law would 
govern only those proceedings which. are 
commenced after it has come into force. 
This view of ours does not also dero- 
gate from the rule of statutory construc- 
tion. thet the law relating to procedure 
in regard to the conduct of cases should 
ordinarily be held to be retrospective for 
the reasons that an amending law which 
alters the forum and abridges existing 
rights of appeal is not merely a proce- 
dural law. 


The above view receives support from 
the observations of the Supreme Court 
in Garikapati Veeraya v. Subbiah Chou- 
dhary, AIR 1957. SC 540, in which their 
Lordships: were dealing with a case in 
which the question was whether a person 
who wes a party to a suit which was 
instituted prior to the coming into force 
of the :Constitution of India had a right 
to prefer.an appeal to the Supreme Court 
even though the value of the suit in the 
court oi first instance and still in ap- 
peal before the Supreme Court was less 
than Rs. 20,000/- but above Rs. 10,000/-. 
The contention of the appellant in that 
case was that by virtue of Sections 109 
and 110 of the Code of Civil Procedure 
as it stood in the year 1949 when the 
suit was instituted, he had acquired a 
right to prefer an appeal to the Federal 
Court whose jurisdiction had been trans- 
ferred to the Supreme Court of India 
and that he had not -lost that right on 
account of the amendment of the pro- 
visions of Sections 109 and 110 of the 
Code of Civil Procedure and the enact- 
ment.of Article 133 (1) (a) of the Con- 
stitution. The . Supreme Court in thaf 
case upheld the contention of the appel- 
lant holding that there was no express 
provision either in the Constitution of 
India or the Code-of Civil Procedure tak- 
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ing away the right of appeal which the 
appellant had acquired when the suit 
was instituted. They observed:— 


“From the decisions ‘cited above the 
following ‘principles clearly emerge: ~, 

(i) That the legal pursuit cf a 
` remedy, suit, appeal and ` second apveal 
are really but steps in -a series of pro- 
ceedings all connected by an intrinsic 
unity and are to be regarded as ‘one ‘Legal 
proceeding. . 

(ii) The right- -of appeal. “is nae 
mere matter of procedure but is a sub- 
stantive right. ` 

(iii). The institution of. the suit car- 
ried with it the implication that all 
rights of appeal then in‘ force are- ore- 
served to the parties thereto till the rest 
of the career of the suit. i 


(iv) The right of appeal is a vested 
right and such a right to enter.the supe- 
` rior Court accrued to the litigant and 
exist as on and from the date the lis 


commences and although it may be ac-' 


tually exercised when the adverse judg- 
ment is pronounced such right is ta be 
governed by the law prevailing at the 
date of the institution of the suit or 
proceeding and not by the law that re- 
vails at the date of its decision or at 
the date of the filing of the appeal ` 


(v) This vested right of appeal can 
be taken away only by a subsequent en- 
actment, if it so provides expressly or 
by necessary intendment and not otner- 
wise.” . 

To us it appears that even though the 
Supreme Court was dealing in the akove 


case with the right of appeal of a liti-- 


gant, the observations made therein ap- 
ply with equal force to the proceed_ngs 
which are pending in the court of <irst 
instance. To hold otherwise would 
amount to taking away the right of ap- 
peal which the litigants acquired on 
the institution of the proceedings in the 
Court of first instance, 


6. It. was urged on behalf of the 
petitioners that even though there were 
no express words in the Act taking away 
the jurisdiction of the court to dispose 
of pending cases in. which the landlord 
was seeking the eviction of the tenant, 
Section 21 of the Act by. necessary im- 
plication took away that jurisdiction. 
Reliance was placed on the language of 
Section 21 of the Act which is extract- 
ed already above. 
since Section 21 (1) provided that aot- 
withstanding anything to the contrary 
contained in any other law or contract, 
no order or decree for the recovery of 
possession .of any premises should be 
made by any court or authority in favour 
of the landlord against the tenant it 
should be -assumed that all courts lost 
jurisdiction to try and dispose of such 


It was contended chat - 
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cases. It .was contended that the ex- 
pression “any court or other autbori 
found in Section 21 (1) of the Act refer- 
red to all courts and authorities other 
than -the court defined in Section 3 (d) 
of the Act and the expression ‘court’ in 
the proviso to Section 21 (1) shovld- be 
read as one defined in Section 3 (d) of 
the Act:. It was argued on that basis 
that no decree can be-passed by a Civil 
Court other-than the one designated by 
Section. 3 (d) of the Act after the com- 
ing into force'of Part V of the Act in 
any area and, therefore, even the pend- 
ing cases cannot be proceeded: with. 


Section 3'(d) of the Act defines that 
unless the context otherwise requires, 
‘Court’ means in respect of any local 
area, any ‘civil court which may be spe- 
cially authorised by the State Govern- 
ment by notification in this behalf, or 
where: no civil court is so authorised, 
(i) the court of the civil Judge (Junior 
Division) in the Bombay Area, (©) the 
Court of the District Munsiff in’ the 
Madras Area, and‘ (iii) the Court of the 
Munsiff in Coorg ‘District, Hyderabad 
Area and Mysore Area, having territo- 
rial jurisdiction in such area. (Now all 
ae courts are called courts of Mun- 

S 


We-do not find that there is tenable 
reason to hold that in the context ‘of 
Section 21 (1) of the Act, the word 
‘Court’ in the expression ‘any cotrt or 
other authority” does not include a court 
within the. meaning of Section 3 ‘d) of 
the Act, Section 21 (2) of the Act only 
means that no court or other authority © 
entrusted with the jurisdiction to ‘try 
eases in which a landlord is:seeking to 
evict his tenant can make ‘an orcer in 
favour. of the landlord unless he is able 
to bring his case under .one or more 
of the grounds mentioned in the proviso 
to Section 21 (1) of the Act. It is un- 
necessary for us to express any opinion 
at this ` stage whether the expression 
‘court’ in Section 21 (1) of the Act also 
includes courts in which suits for evic- 
tion of tenants are pending on the date 
of the extension of Part V of the Act. 
But it is clear that Section.21 11) of 
the Act does not bar further proceedings 
in such pending suits going on in those 
courts. 

7. -It was- next urged that the 
Act was one which was enacted in order 
to confer certain benefits upon tenants, 
and, therefore, Section.21 (1) of the Act 
must be construed as having retrospec- 
tive effect even on cases which had been 
instituted’ before the extension of the 
Act to any particular area. It was also 
argued that -the tenants must have the 
protection of either the Act or some other 
Act which had been repealed by Sec- 
tion 62 of the Act and in the instant 
case since-no law protecting the tenants | 


similar to the Act or Acts repealed was 
in force.in the area in question; it should 
be’ held that. on the extension of Parts 
IV and V of the Act to the ‘said area, 
the benefits of ‘the Act. should be made 
available to the tenants. It was - next 
contended that Section 21 . of the Act 
should be read as an: -amendment to the 
existing law governing the landlords and 
tenants and. that since. it had been pro- 


vided: by it that no .order* or. decree’ for . 


recovery of' possession’ of any premises 
should be made by any court. in favour 
of the landlord against the tenant, ex- 
cept on.the grounds mentioned therein; 
all courts. before. which ‘such cases were 
pending should. apply Section 21 T1). of 
the Act to those cases while passing the 
decree :even: though they had been insti- 
tuted before Part. V of the Act came into 
force. in that area. -_It.is not necessary. 
for us to express any opinion on these 
questions. at-this stage. for, the said ques- 
tions. are not before us. We are only 
concerned with. the : question whether 
the proceedings pending on the dete. of 


the extension ‚of -Parts TV and V of. the. 


Act to the: Area in question, can be con- 
tinued .in the. court. in which they had 
been instituted, even . „after such . exten- 
sion, 

8. The teamed ‘counsel -. for the 
petitioners - however. relied ‘on “some of 
the decisions in support of the conten- 
tions that Section 21 of the Act was re- 
trospective and it took away the juris- 
diction of the Courts to ~ try. matters 
pending’ before them at the time of the 
extension of the Act if in those proceed- 
ings eviction of tenants: was sough?. `. 


The: first decision on which reliance 
was placed was the one reported in H. V. 
Rajan v. C. N. Gopal, AIR 1961 Mys 29. 


That was a.case in which the question - 


for determination arose in the context 
of the Mysore House Rent and Accom- 
modation Control Act (30.of 1951).:It was 
‘observed .in that .case. that- the tenant 
whose tenancy: had commenced- in. 1941 
‘and had come to an end -by effkıx of 
time in February 1947 should be Jeem- 
ed to be a statutory tenant : under.the 
Mysore House: Rent and “Accommodation 


Control Act, 1951, and that his eviction . 


could be . -effected only .. in accordance 
with the provisions of that Act. It. was 
further held that the- provisions govern- 
ing the tenancy in that Act were retro- 
spective in effect and that -they : ousted 
the jurisdiction -of. the ` civil“ courts al- 
together. That tase howėver was 0v- 
erned by the language of. the Mysore 
House Rent and- Accommodation Control 
Act, 1951... It has no bearing on the pre- 
sent question whether..Section 21 of- the 
Act ousted the. jurisdiction of the civil 
Courts or not... -~ 

9. The next decision’ is of this 
Court in Diesel (India) v. Mysore Arts 
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& Woods Works (P) Ltd., C: R. No: 


1159 of 1962. decided on 11-1-1963 ane 


This decision no doubt supports the case 
of the petitioners. In that. case it was 
held that by Section 21 of the Act the 
jurisdiction of. the Civil Courts to try 
cases pending before them on coming 
into force of the Act was taken away. 
In the course of that. order the court. re- 
lied upon the decision: of the Supreme 
Court. in Shah Bhojraj Kuverji Oil Mills 
and Ginning Factory v. Subhash Chandra 
Yograj Sinha, AIR 1961 SC 1596, which 


was rendered in a case‘ which arose from ~~ 


the state qf Bombay.: In -that case, one 
of the questions for consideration before 


. the court, no’ doubt, was whether on the 


extensidn of Part IL- of- the Bombay 
Rents, Hotel: and Lodging House Rates 
Control Act, 1947, to’ the area within 
which: the premises.. in question . was 
situate the Court of the Joint Civil. Judge 


(Junior. Division), Eradol, lost jurisdic- . 


tion to try the suit for recovery of pos- 
session filed by the landlord against the 
tenant which was pending on the date 
of the extension of Part II. - It may be 
appropriate to. mention here that | the 
Bombay Act. contained’ a provision re- 
quiring the transfer of all pending pro- 
ceedings .on the date of the extension of 
that Act to the. Courts which had the 
jurisdiction to try such suits and if the 
Court in“ which such suits were pending 
itself had jurisdiction; to continue to try 
those Suits and further ' providing that 
all the provisions of that Act and the 
Rules made thereunder should apply to 
all such suits and proceedings. The. rele- 
vant parts of. -the said Act, namely, the 
first proviso to Section 50 and S. 12 (1) 
are set.out below PORDE unnecessary. 
portions): : 


“Provided that all suits and pro- 
ceedings between a landlord and a tenant 
relating to the. recovery or fixing of 
rent or possession of any premises to 
which the provisions’ of Part I apply 
Sénadesices ss which are pending in any court, 


shall ke transferred to and continued be- 


fore the- Courts which would have juris- 
diction to try such: suits’ or proceedings 
under this Act: or ‘shall be continued in 
such courts: as-the case may be, and all 
the provisions of this Act sand the rules 
made thereunder shall apply: to` all. such 
suits end proceedings.” 


Section 12 (1) of the ‘Bombay Act read 


.as follows:— 


"12 (1). A landlord shall not be enti- 
tled tc. the recovery of possession of any 
premises so long as the tenant pays, or 
is ready and willing’ to pay, the amount 
of the standard rent and permitted. in- 
creases, if any, and. observes and per- 


forms the other conditions of.the tenancy ` 
‘in so far as ‘they are consistent wD the 


provisions“of ‘this Act.” . 
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The Supreme Court had onan earlier e 
occasion held that sub-sections (2) and 
(3) of -Section 12 of the. Bombay Act 
were clearly prospective and were appli- 
cable to suits instituted after the coming 
into force of the Bombay: Act. But in 
the decision referred. to above it he-d:— 


_ “But a section may be prospective 
in some parts and retrospective in’ cther 
parts, While it is the ordinary rule that 
substantive rights should not be held to 
be taken away except by express pro-_ 
vision or clear implication, many cts, 
though prospective in form, have een 
given retrospective operation, if the in- 
tention of the legislature is apparent. 
This is more so, when Acts are pessed 
to protect the public against some evil 
or abuse. (See Craies on Statute Law, 
5th Edition, p. 365). 


The Sub-section says that a lanclord 
shall not be entitled to the recovery of 
possession of any premises so long as 
the tenant pays or is ready and willing 
to pay the: standard rent etc. and ob- 
serves and performs the other conditions 
of the tenancy. In other words, no decree 
can be passed granting possession to the 
landlord, if the tenant fulfils the ccndi- 
tions above mentioned.. The explanetion 
to Section 12 makes it clear that the 
tenant in case of a dispute may make 
an application to the court under sub- 
section (3) of. Section 11 for. fixation of 
a standard rent and may thereafter pay 
or tender. the amount of rent or -penmit- 
ted increases specified in. the orde? ‘to 
be made by the court. The tenants, in 
the present case, have. expressed fheir 
readiness: and willingness to pay, and it 
is clear that they fulfil the requirements 
of sub-section:.(1) of Section 12, and the 
Jandlord is, therefore, not entitled to the 
relief of possession, 


Both the High Court as well as this 
court in their previous decisions refer- 
“red to above, were not called upon to 
interpret sub-section (1) of the Act. They 
were dealing with appeals arising out. 
of decrees already passed... The obser- 
vations that Section 12 was prospective 
were made with reference to sub-ss. (2). 
and (3) and not with respect to.sub-sec- 
tion (1), which did not even ñind 
. a mention in those judgments. The 
Question then was whether Section 12 
by itself or read with ` the proviso to 
Section 50 was applicable retrospectively 
to appeals. That-is not the question 
which has arisen here. Then again Sec- 
tion 12 (1) enacts that the landlord shall - 
not be entitled to recover possession, not 
‘no suit shall be instituted by the land- 
lord to recover possession”. The point 
of time when the sub-section will ope- 
rate is when the decree for recovery .of 
possession would have to be passed. 
Thus the language of sub-section ap- 
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plies equally to suits pénding when Part 
II comes into force and those to be filed 
subsequently.. The contention -of the 
respondent’ that the operation of Sec- 
tion 12 (1) is limited to suits filed after 
the Act comes into force in-a particular 
area cannot be accepted. The conclu- 
sion must: follow that the present- suit 
cannot be decreed in favour of the res- 
pondent. The decisions of the High 
Court and the court of first instance are 
thus erroneous, and must be set aside.” 
It is clear from the above decision that 
what the Supreme Court decided in the 
above case was whether sub-section (1) 
of Section 12 of the Bombay Act was 
retrospective or not. It did not actually 
decide whether pending cases in a court 
filed prior to the extension of the Bom- 
bay Act could not be proc2zeded with in 
that court. In C. R. P, No. 1159 of 1962 
(Mys) the existence of the first proviso 
to Section 50 of the Bombay Act which 
provided for the transfer of pending pro- 
ceedings to other courts having jurisdic- 
tion also appears to have been overlook- 
ed. Therefore, with great respect to the 
learned Judge who decided the case, we 
hold that the judgment in C. R. P. No. 
1159 of. 1962 (Mys) does not lay down 
the correct view. The next decision re- 
lied on by the petitioners is one in Situ 
Hengsu v. Kamala Bai, Ex. Second: Ap- 
peal No. 100 of 1966 (Mys) in which the 
question involved was about the execu- 
tability of a decree .for eviction of a 
tenant after the coming into fcrce of the 
Act. The question before the Court in 
that case, therefore, was about the efficacy 
of the decree that had been passed 
earlier by- a Court after coming into 
force. of the Act, but not~ whether a 
Court before which a case wes pending 
between landlord and tenant for recovery 
of possession could be proceeded with or 
not on the coming into force af the Act. 
It is no doubt true it had been observed 
in that case that Section 21 cf the- Act 
ousted the jurisdiction of the Civil Court 
to try cases: That question however 
was outside the scope’ of the execution 
second appeal. i 

10.. On the. other hand, we have 
a ruling. of a Division Bench of this 
Court (of which one of us was a mem- 
ber) in Bheemappa Hanumanthappa v. 
Nagaraj, (1966) 1 Mys LJ 864, in which 
it has been held that Section 21 of. the 
Act is not retrospective and it does not 
take away the rights already vested in 
the parties. : The question which arose 
for determination in. that case was whe- 
ther after the Act camé irto force pro- 
ceedings could be taken under: the re- 
pealed -Bombay ` Rents. Hotel and Lodg- 
ing House Rates Control Act, 1947, in 
respect of certain rights which had ac- 
erued under that Act.. -Azter consider- 
ing in detail the several decisions bear- 


` could be enforced as if 
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ing on the point which were cited at 
the Bar, the Court came to the conclu- 
sion that the rights and liabilities which 
had accrued under the Bombay Act 
the repealing 
Act had not been passed. 


11. In another decision of this 
Court rendered by Govind Bhat, J. in 
Parvathi Bai v. Damodar Anant Hegde, 
1965-1 Mys LJ 100, the question for con- 
sideration was whether an appeal filed 
against a decree obtained by a landlord 
against a tenant which was pending in 
the Court of the District Judge, North 
Kanara, could be proceeded with after 
te Act came into force, The Court 

eld:— 


socedi On an examination of the 
scheme of the Act and its provisions re- 
ferred to above, I am of the opinion that 
the Act which came into operation dur- 
ing the pendency of the appeals, does 
not govern the rights of the parties to 
the appeal and that their rights have to 
be decided according to law as is exist- 
ed when the action was begun; there is 
no clear intention in the statute to vary 
such rights. In this view of the law, 
the order of remand made by the court 
below resting on an erroneous view of 
_ the law, cannot be sustained. Therefore, 
it has to be set aside and the Court 
below should be directed to dispose’ of 
the appeal in accordance with law with- 
out reference to the provisions of the 
_ Act.” 


Reference may also be made to a deci- 
sion of this Court in Narasimha Jogi- 
thaya v. Bora Gowda (1959) 37 Mys LJ 
107. The question for determination in 
that case was whether an appeal pend- 
ing in an appellate court against a decree 
passed in a suit between a landlord and 
a cultivating tenant within the meaning 
of the Madras Cultivating Tenants Pro- 
‘tection Act (25 of 1955), stood transfer- 
red to the Revenue Divisional Officer in 
view of the provisions of Section 6A of 
the said Act which reads as follows:— 


“6-A. Transfer of certain suits to the 
Revenue Divisional Officer by Civil 
Courts:— 


“If in any suit before any Court for 
possession of, or injunction in relation 
to, any land, it is proved by affidavit 
or otherwise that the defendant is culti- 
vating tenant entitled to the benefits of 
this Act, the court shall not proceed 
with the trial of the suit but shall trans- 
fer it to the Revenue Divisional Officer 
who shall thereupon deal with and dis- 
pose of it as though it were an applica- 
tion under this Act and all the provisions 
of this Act shall apply to such an ap- 
plication and the applicant,” 


[Prs. 10-13] M. S. Raman v. Bangalore Corpn. 
olt was held by this Court 
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7 in the above 
case that Section 6A of the Madras Act 
provided for the transfer of only the 
suits pending in the Court of first in- 
stance to the Revenue Divisional Officer, 
but did not provide for the transfer of 
appeals which were pending in appel- 
late courts. It may be mentioned here 
that in the Act with which we are now 
concerned, there is no provision for 
transfer of cases instituted prior to the 
coming into force of the Act to any other 
court or authority. The result of ac- 
cepting the argument of the petitioners 
would be to put a stop to all proceedings 
which had been commenced prior to the 
coming into force of the Act in any area 
irrespective of the fact whether they 
are pending in the trial court or in the 
appellate courts without a final decision 
being rendered in those proceedings. We 
do not think that the legislature intend- 
ed such a result. If the legislature really 
intended that those proceedings should 
be tried by the courts and authorities 
under the Act, they would have specifi- 
cally made an express provision there- 
for as we find in the first proviso to 
Section 50 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 
1947 which came up for consideration 
before the Supreme Court in Shah Bhoj- 
raj Kuverji Oil Mills and Ginning Fac- 
tory’s case, AIR 1961 SC 1596, or in sec- 
tion 6A of the Madras Cultivating 
Tenants Protection Act (25 of 1955). We 
therefore, hold that the proceedings 
which are instituted and pending in 
courts prior to the extension of Parts IV 
and V of the Act to the area within 
which the premises are situate, can be 
proceeded with in those courts and ap- 
peals can be filed against orders or 


decrees passed in those proceedings be- 


fore courts having the power to hear 
appeals from those orders and decrees, 
as if Parts IV and V of the Act have 
not been extended to the area. 


12. © We, however, make it clear 
that we have not gone into the ques- 
tion whether Section 21. of the Act can 
be taken into consideration by the court 
while making a decree in such pending 
suits, That question is left open. 


13. In the result, these revision 
petitions fail and they are dismissed. No 
costs. 

Revision dismissed. 


» 
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C. HONNIAH AND E. S. VENKATA- 
©- RAMIAH, JJ. 

M. S. Raman, Appellant v. Cozpora- 
tion of the City of Bangalore, Respon- 
dent. 

First Appeal No. 46 of 1966, D’- 9-2- 
971 against judgment and decree cf 2nd 
Addl. Civil J., Bangalore, D/- 6-8-1966. 

Transfer of Property Act (1882], Sec- 
tion 116 — Lease of premises by Banga- 
lore Corporation for fixed period of 3 
years — Payment of rent after such “date 
to Assistant Revenue Officer of Corpo- 
ration could not amount to payment of 
rent to Commissioner of Corporation who 
could receive it only with previous sanc- 
tion of Standing Committee so as to 


create tenancy by holding over — (<-Ref: - 


— Municipalites — City of Banzalore 
Municipal Corporation Act (1949), 5. 80. 
(Para 9) 
Cases Referred : ‘Chronological Paras 
(1962) AIR 1962 SC 554 (V 49) = 
_1962-3 SCR 604,.H. S. Rikhy.’`v. 
“New Delhi. Municipal ‚Committee 
{1949) AIR 1949 FC 124 (V 36) = 
1949 FCR 262, Kai Khushroo 
Besonajee Capadia v. Bai Jerbai 
Hirjebhoy Warden 
(1910) 1910-1 Ch D 777 = 79 LJ Ch 
322, Mathews v. Smallwood 
(0878) 3 AC 115 = 47 LJPC 8, 
Davenport v. The Queen 

K. N. Jagadeesha Sastry. for Appel- 
lant; K. Gopala Krishna, for Respondent. 

JUDGMENT :— The principal ques- 
tion for determination in this appeal is 
- whether the lease in favour of-the Jefen- 
dant (appellant) had validly term_nated 
by efflux of time or whether ther2 was 
holding over by the lessee of the lease- 
hold property as contemplated under 
Section 116 of the Transfer of Preperty 
Act. . 

2. -The circumstances under which 
this question and several subsidiary ques- 
tions, to which reference will be made 
later, have arisen, may be briefly stat- 
ed as follows :— ; 

The plaintiff is the 
the City of Bangalore represented by 
its Commissioner (hereinafter: referred 
to as the Corporation) who has brought 
the suit against the. defendant. The suit 
property belongs to the Corporation and 
is situate at Kalasipalya Bus Stanc. The 
Corporation is a body corporate establi- 
shed under the City of Bangalore Muni- 
cipal Corporation Act of 1949 (berein- 
after referred to as the Act). The pro- 
perty which is a building was leased to 
the defendant on 1-7-61 for a period of 
3 years on a monthly rent of Rs. 525/-. 
The defendant executed the lease deed 
(Exhibit. P-1), dated 1-7-1961 for a period 
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of 3 years. According to the terms of 
the lease, the period of lease came to an 
end by efflux -of time on the 30th of 
June 1964. In the meantime, the Cor- 
to lease ` the 
right of running a hotel in the suit pre- 
mises on 21-3-1964. In pursuance of the 
notification calling for tenders, a number 
of persons offered tenders. In spite of 
the fact that one Janardhan offered the 
highest tender of Rs. 19D1/- per month 
which .was accepted by -he Corvoration 
by its resolution dated 19-6-1964 marked 
Exhibit P-6 the defendant did not vacate 
the suit premises but continued to stay 
in the suit premises. | 


3. The case of the Corporation is 
that the tenancy ‘terminated by efflux 
of time on the expiry of 36th of June, 
1964 and the defendant . continued un- 
authorisedly thereafter and therefore he 
was liable for damages for use and oc- 
cupation of the suit premises at.the rate 
of Rs. 1901/- per month. The Corpora- 
tion. also claimed possession of the suit 


‘premises. from the defendant. Before the 


filing of the suit the Corporation issued 
a notice Exhibit D-7 dated 6-3-1965 by - 
which it asked the defendant tc vacate ` 
and hand over possession of the suit pre- 
mises to the Corporation, As a matter 
of abundant caution, the Corporation has 
mentioned in that notice that even 
though the Corporation did not recog- 
nise that the defendant was a tenant he 
should vacate the suit premises on the 
expiry- of 30th April, 1965 which hap- 
pened to be the last day of the month 
of the tenancy, taking for granted that 
it was a monthly tenancy. In spite of 
this, the defendant. did not vacate and 
deliver possession of the suit premises to 
the Corporation. Therefore, the Corpo- 
ration filed the present suit seeking for 
the reliefs against the defendant. out of 
which this appeal arises for possession 
and damages for use and occupation at 
the rate of Rs. -1901/- per monzth from 
1-7-1964 till the date.of suit. 


4. The defendant in his written 
statement . contended that he was a 
tenant from the year 1948, the lease of 
the suit premises having been renewed 
in his favour by the Corpcration from 
time to time. According to him, the lease 
was renewed on 1-7-61 on a monthly 
rent of Rs. 525/-- He does not dispute 
that the period of lease came to an end 
on the expiry of 30th June, 1964. He 
admits having executed the lease deed 
referred to above in favour of fhe Cor- 
poration; but he pleads that he is not 
bound to vacate the suit premises as he 
has paid rents subsequent to 80-6-1964 
at the rate he was payirg previously to 
the Corporation. Therefore, ‘according to 
cf landlord and 


tenant subsists even after 1-7-1964 and 


306 Mys. [Prs. 4-8] 


he becomes a monthly tenant holding 
over under the Corporation. He has de- 
nied the liability to pay Rs. 1901/- per 
month as damages, as according to him 


he was bound to pay only rent at the’ 


rate of Rs. 525/- per month only. 


5. On these contentions, the trial 
court raised as many as six issues. 


6. The facts are not in dispute. 
The lease in favour of the defendant 
came to an end on the expiry of 30th 
June, 1964. Therefore, the only question 
for determination as has been stated 
earlier, is whether by reason of the pay- 
ment of Rs. 517-50 after adjusting Rupees 
7-50 towards light charges as it used to 
be done before 30-6-1964 to the Assistant 
Revenue Officer of the Corporation as 
per Exhibits D-1, and D-7 to D-15 the 
defendant became a tenant holding over 
as provided under Section 116 of the 
Transfer of Property Act. It may be 
mentioned here that the defendant went 
on making petitions to various officers of 
the Corporation from 7-2-64 as is evi- 
denced by Exhibits D-6, D-16, D-17 and 
D-18 requesting to extend the period of 
lease. It is clear from Exhibit D-19, 
dated 9th April, 1964, that in pursuance 
of a notification issued by the Corpora- 
tion calling for tenders to lease out the 
suit premises from 1-11-64, he was also 
-one of the tenderers and he had offered 
Rupees 625/- per month. In that letter 


he also made a request to the Corpora- ' 
period of lease at. 


tion to extend the 
the rate of Rupees 625/- per month. The 
Corporation after receipt of all tenders 
including the tender of the defendant, 
prepared a list of names of all the ten- 
derers as per Exhibit P-4 in which one 
Janardhan is shown as the highest ten- 
derer offering Rupees 1901/- and the 
defendant is shown as having offered 
Rupees 625/- being the lowest offer. His 
name appears at serial number 17 in Ex- 
hibit P-4. It is relevant to mention here 
that the Corporation did not reply to 
any one of the letters mentioned above 
agreeing to continue the lease in favour 
of the defendant by extending the time. 
But, on the other hand, the Corporation 
took action to call for the tenders to 
lease out the suit premises from 1-7-64 
pursuant to. which the defendant also 
offered his tender. It is not disputed by 
the Corporation that Assistant Revenue 
Officer received amounts from time to 
time from 1-7-64 from the defendant as 
per Exhibits D-1 and D-7 to D-15. 


7. It is contended by Sri Jaga- 
deesha Sastry, the learned counsel for 
the defendant, that the defendant ten- 
dered rent and the same was accepted 
by the Assistant Revenue Officer of the 
Corporation as rent and that therefore, 
according to him, it should be held that 
his case came squarely within the provi- 
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sions of Section 116 of the Transfer of 
Property Act. Section 116 of the Trans- 
fer of Property Act reads as follows :— 
“If a lessee or under-lessee of pro- 
perty remains in possession thereof after 
the determination of the lease granted to 
the lessee. and the lessor or his legal 
representative accepts rent from the 
lessee or under-lessee or otherwise as- 
sents to his continuing in possession, 
the lease is, in the absence of an agree- 
ment to the contrary, renewed from 
year to year, or from month to month, 
according to the purpose for which the 
property is leased: as specified in Sec- 
tion 106°. 
A reading of this Section will show that 
for the application of this section, two 
things are necessary: 


1. The lessee should be in posses- 
gon after thè termination of the lease 
an 

2. The lessor or his representative 
should accept rent or otherwise assent 
to his continuing in possession. The use 
of the word “otherwise” in Section 116 
shows that acceptance of the rent by the 
landlord has been treated as a form of 
giving assent to the tenant continuing in 
possession. The expressions ‘lease’ and 
‘lessor’ have been defined in Section 105 
5 the Transfer of Property Act as fol- 

WS: 

“A lease of immovable property is 
a transfer of a right to enjoy such pro- 
perty. made for a certain time, express 
or implied, or in perpetuity, in considera- 
tion of a price paid or promised, or of 
money, a share of crops, service or any 
other thing of value, to be rendered 
periodically or on specified occasions to 
the transferor by the transferee, who 
éccepts the transfer on such terms.” 

“The transferor is called the lessor 
the transferee is called the lessee the 
price is called the premium, and the 
money, share, service or other thing to 
be so rendered is called the rent.” 

8. The question is whether in 
this case, the lessor has accepted the 
rent thereby agreeing to continuance of 
the lease of the defendant in the pre- 
mises. The Corporation is a statutory 
body governed by the Act. Section 73 
deals with disposal of property and in- 
terest thereunder. Sub-section (1) of 
Section 73 deals with the power of the 
Commissioner to grant a lease. Sub-sec- 
tion (2) of Section 73 requires the Com- 
missioner to take sanction of the Stand- 
ing Committee to grant a lease of any 
Corporation immoveable property for a 
period not exceeding 3 years. Therefore, 
the resulting position is that it is only 
upon obtaining the sanction of the stand- 
ing committee constituted under the 
statute, the Commissioner is empowered 
to lease an immovable property not 
exceeding 3 years. In other words, the 
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Commissioner by himself cannot 2nter 
into an. agreement of lease of any 
immoveable property by way of lease to 
any one. There is no dispute in this case 
that when the lease was granted in 
favour of the defendant for.a peried of 
3 years ending with 30th of June, 1964, 
all the formalities as provided in Sec- 
tion 73 and Section 80 which deal with 
the mode of making contracts were com- 
plied with. it is also not in dispute that 
by efflux of time the lease in favour of 
the defendant came to an end on th2 ex- 
piry of 30th of June 1964. It is an 
undisputed fact in this case, that neither 
the Commissioner nor the Standing Com- 
mittee assented to the continuance ` of 


lease or authorised any one of the Cor-. 


poration authorities to receive rents from 
the defendant from 1-7-64. If, under 
those circumstances, money is paid to the 
i t Revenue Officer, as rent, can it 
be said that the payment is made to the 
lessor according to Section : 116 of the 
fer of Property Act. On the de- 
termination of lease, it is the duty of the 
Tessee to deliver up the possession cf the 
premises to the lessor. If the lessee con- 
tinues in possession even after the de- 
termination of the lease, the lardlord 
- undoubtedly has a right to ejeci him 
forthwith. He can continue to be in 
possession of the property only if he 
etablishes that the landlord assented to 
his continuance by accepting the reni. 

9. At this stage we may re“er to 
- the decision of the Supreme Court in the 
case of Dr. H. S. Rikky v. The New Delhi 
Municipal Committee, AIR 1962 SC 554 
in which it was contended that a lease 
had come into existence on mere proof 
of payment of rent to fhe of some 
officer of New Delhi Municipality. The 
Supreme Court in that case had tc con- 
sider Section 47 of the Punjab Muricipal 
Act under which property belonging to 
the Municipality could be leased out. 
That section is in these terms :— 

“47 (1) Every contract made by or on 
behalf of the Committee of any Munici- 
pality of the first class whereof the value 
or amount exceeds one hundred rupees, 
and made by or on behalf of the Com- 
mittee of any Municipality of the second 
and third class wherecf the value or 
amount exceeds fifty rupees, shall be 
fn writing, and must be signed by two 
members, of whom the president or vice- 
president shall be one, and counter-sign- 
ed by the Secretary: 

Provided that, when the power of 
entering into any contract on behalf of 
the Committee has been delegated under 
the last foregoing section, the signature 
or signatures of the member or members 
to whom the power has been delegat 
shall be sufficient. 

(2) Every transfer of immovable pro- 
perty belonging to any committee must 
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be made by an instrument in writing, 
executed by the president or vice-presi- 
dent and by at least two other members 
of committee, whose execution thereof 
shall be attested by the Secretary. 

(3) No contract or transfer of the 
description mentioned in this section 
executed otherwise than in conformity 
with the provisions of this section shall 
be binding on the commitiee.” 

It may be observed here that the provi- 
sions of the Punjab Municipal Act are 
analogous to provisions of Sec. 80 of the 
Act. Dealing with the contention that 
Payment of rent to one of the officers of 
the Municipality resulted in an enforce- 
able contract. This is what the Supreme 
Court observed :— 

_ “The same argument was advanced 
in another form. viz., that the eect of 
Section 47 of the Municipal Act is not 
to render the transaction in cuestion 
between the parties entirely void but it 
was only declared to be not binding on 
the Committee. In other words, the 
argument is that a distinction has to be 
made between acts which are ultra vires 
and those for the validity of which cer- 
tain formalities are necessary and have 
not been gone through. This distinction 
assumes an importance where the rights 
of third parties have come into existence 
and those parties are not expected to 
know and the true facts as to the fulfil- 
ment of those formalities. That it is so 
becomes clear from the following state- 
ment of the law in Halsbury’s Laws of 
England (8rd Edition, Vol 15), para- 
graph 428 at page 227:— 


“Distinction between ultra vires and 
irregular acts. A distinction must be 
made between acts which are ultza vires 
and those for the validity of which cer- 
tain formalities are necessary. In the 
latter case, persons dealing without notice 
of any informality are entitled to pre- 
sume omnia rife ease acta. Accordingly 
a company which, possessing the requisite 
powers, so conducts itself in issuing de- 
bentures as to represent to the public 
that they are legally transferable, cannot 
set up any irregularity in their issue 
against an equitable transferee for value 
who has no reason to suspect it.” ` 

: “In this connection, it is also conve- 
nient here to notice the argument that 
the Committee is estopped by its con- 
duct from challenging the enforceability 
of the contract. The answer to the argu- 
ment is that where a statute makes a 
specific provision that a body corporate 


that provision of law being 
mandatory and not di ry, has to be 
strictly followed. The statement of the 
Iaw in paragraph 427 of the seme volume 
of Halsbury’s Laws of England to the fol- 
lowing effect settles the controversy 
against the appellants: 
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Result must not be ultra vires — A 
party cannot by representation, any more 
than by other means, 


things which he is legally disabled from 
creating. Thus, a Corporation or statu- 
tory body cannot be estopped from: deny~ 
ing that it has entered into a contract 
which it was ultra vires for it to make. 
No corporate body can be bound by 
estoppel to do something beyond its 
powers, or to refrain from doing what it 
is its duty to do.....,.,...ccccceee 


In view of what is stated. above, the 
Supreme Court negatived the. plea of 
the appellant who had claimed that ten- 
ancy had come into existence by mere 
payment of rent to one of the officers of 
the Municipality. The Supreme Court in 
effect said under those circumstances that 
there was no relationship of landlord 
and tenant between the parties. What is 
stated in the above case also applies to 
the facts of the present case. Admittedly 
the rent is not. paid to the Commissioner 
but the Assistant Revenue Officer. It is 
not proved that the Commissioner at any 
time received money as rent after 1-7-1964 
with the previous approval of the Stand- 
ing Committee. That being the case, it is 
not open to Mr. Sastry to contend that 
his- client was a tenant. holding over 
under Section 116 of the Transfer - of Pro- 
perty Act. 


Further, he relied upon the follow- 
ing decisions in Kai Khushroo Besonajee 
Capadia v. Bai Jerbai Hirjebhoy Warden, 
AIR 1949 FC 124; Matthews v. Small- 
wood. (1910) 1 Ch. D. 777, and George 
Hency Davenport v. ‘The Queen, (1878) 3 
AC 115. None of these cases deals with a 
lease by a statutory body in favour of in- 
dividual whose powers are circumscribed 
by statute. All these cases relate to indi- 
viduals and the facts of those cases have 
no bearing on the facts of the present 
case. Therefore, it is not necessary to-ex- 


amine those decisions in the light of the 


argument advanced by Mr. Sastry. We 
therefore, hold that the defendant did not 


become a tenant holding over under the | 


Corporation. 


The second question that arises for 
determination is. whether the damages 
claimed by the Corporation at the rate 
of Rupees 1901/- per month from 1964 
fs excessive. Mr. Sastry while admitting 
that one B. Janardhana was the highest 
tenderer and had offered Rs. 1901/- per 
month and the Corporation had accepted 
it by its resolution Exhibit P-6, contend- 
ed that the said Janardhana had not exe- 
cuted any lease deed nor did he deposit 
three months rent in advance as per the 
notification issued by the Corporation 
and in those circumstances, that figure 
should not be taken to evaluate 


raise against him- | 
self an estoppel so as to create a state of. 
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damages for use and occupation of the 
premises. ‘On the facts of this case, it has 
to be assumed that if the defendant had 
vacated the premises on 1-7-1964, Janar- 
dhana who had offered the highest bid 
would have taken the premises on rent 
of Rupees 1901/- per month. Becausa 
the defendant did not vacate the pre- 
mises, the question of execution of ‘lease 
deed or depositing of three months rent 
in advance: did not arise. However, if 
is clear from the resolution of the Cor- 
poration and other material available in 
this case that the contract between the 
Corporation and Janardhana was that 
the premises should be leased to Janar- 
dhana on a rental of Rupees 1901/- per 
month from 1-7-1964. That figure is the 
true basis for awarding damages for use 
and occupation of the premises bys the 
defendant after 1-7-1964.- 


Mr. Sastry lastly urged that In view 
of Section 423 of the Act which required 
the previous sanction of the Standing 
Committee to file a suit, it must be as- 
sumed that when the Commissioner filed 
the suit on behalf of the Corporation, 
the Committee was appraised of the fact of 
payment of Rupees 517-70 per month 
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after 1-7-1964 to one of the officers of the | 


Corporation, and, therefore. it must be 
assumed that while giving sanction to the 
Commissioner to file the suit it must have 
also looked into the plaint wherein it bas 
been stated that the amount paid. by the 


defendant had been appropriated towards | 


damages. On that basis he claimed ‘that 
he had proved the acceptance of rent by 
the Corporation, and if that be so, he was 
as tenant holding-over under Section 116 
of the Transfer of Property Act. The 
proceedings authorising the Commissioner 
to institute the suit against the defen- 
dant have not been placed before the 
Court. Further, such a plea has not been 
taken in the case. In the circumstances, 
we do not permit him to raise this new 
plea at this stage nor are we prepared to 
express any opinion on this point. 


In the result, this appeal fails and it 
is dismissed with costs. 


Appeal dismissed, 
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Venkat Reddy, Appellant v. Budenna 
and others, Respondents. 


` Civil Revn. Petn. No. 1988 of 1970, 
D/- 21-1-1971, against order of Civil J. 
Raichur, D/- 25-11-1970. 


Civil P. C. (1908), Order 39, Rule 2— 
‘Appeal against refusal to injunet - — Ap- 
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pellate Court could substitute’. its exer- 
cise of discretion where the trial Couzt’s 
exercise _was improper,. unreasonable, 
capricious or unjudicial — (1969) 17 Law 
Rep. 512 (Mys) and AIR 1965 Mys 310 
and AIR 1960 SC 1156 and AIR 1967 SC 
249 and W. P. No. 740 of 1966 (Mys), Ge 


Defendant appeared admittedly 
be in possession of suit land as tenant’ and 
nothing except a rent receipt issued n- 
ilaterally by the landlord in favour of 
the plaintiff was produced to claim in- 
junction against defendant from interfer- 
ing with alleged possession of plain-iff. 
Further, the defendant had neither sur- 
rendered possession nor been evicted by 
due process of law. - Held, that the =p- 
pellate Court could properly ‘reverse 
trial Court’s order of incor 

` (Paras 6 9) 


Cases Referred: - Chronological Peras 


(1970). 1970-1 Mys LJ. (SN).81 Item 
aa 0: ae Thimme Gowda v; Shiva- ` 


ne EtA Law Rep 512 (Mys), 
akharam Nana Saheb Patil.v, - 
Vithal Siddappa Chalawadi 4, 6 
(1968) 1968-1 Mys LJ 552 = 14 Law 


Rep. 506, Rangamma v. Krishnappa 4 


(1967) AIR 1967 SC 249 (V 54) = 
(1966) Supp SCR 215, Uttar 
Pradesh, Co-operative Federation 
Ltd. v. Sunder Bros. Delhi 


(1966) W. P. No. 740 of 1966 g9 5. 8 

(1965).ATR 1965 Mys 310 (V 52) = . 
1965-1 Mys LJ 370, Lakshminara- 
simhiah v. Yalakki Gowda 


(1960) AIR 1960 SC 1156 (V 47) = 
(1960) 3 SCR 713, Printers (Mysore) 
Private Ltd. v. Potham J oseph 


K. R. Karanth and K. R. D. Karanth, 
for . Appellant; H.. B. Datar and -N. 
Santhosh Hegde, for Respondents. 


ORDER :-—— The petitioner ie this 
Court is defendant-1 in the trial Ccart 
and the plaintiff is repanda in this 
Court. The plaintiff instituted a suit for 
permanent injunction restraining zhe 
defendants from interfering . with His 
possession of the suit schedule lands, The 
plaintiff applied for an order of tempo- 
rary injunction in the trial Court. The 
trial Court did not grant its order of 
temporary injunction. In ` the’ appeal 
filed by the plaintiff. the learned Civil 
Judge, Raichur, granted an order of tm- 
porary injunction in favour of the plzin- 
tiff. In this revision, the petitioner (dezen- 
dant-1) challenges ‘the said order passed 
by the learned Civil Judge. - 


2. The plaintiff's case is that the 
suit properties are owned by Sri Rafha- 
vendraswami Mutt and that he has keen 
a tenant of the suit schedule properties 
for a number of years. He continuec. to 
be in possession of the lands even after 
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March 1970 and had raised crops on the 
suit schedule lands. As defendant-1 began 
to interfere with his possession, he filed 
a suit for permanent injunction. 


3. The case of defendant-1 was that 
his mother Gangamma. was a_ protected 
tenant of the suit schedule lands since 
1950. After some years the suit lands 
were cultivated by Cholappa and Devend- 
Defendant-. ad- 
mitted that the plaintiff cultiveted the 
suit lands as a lessee for the years 1968- 
69 and 1969-70. But the case of the first 
defendant was that after Ugadi in 1970, 
the suit lands were returned to him and 
the Mutt gave him the suit lands on 
lease for the year 1970-71. Defencant-1 
paid an` advance of Rupees 800/- to the 
Mutt and he has produced a receipt given 
by the Mutt. Defendant 1’s case is that 
after March 1970. he cultivated the 
suit lands and raised crops thereon and 
thereafter, the plaintiff began interZering 
with his possession. According to Cefen- 
dant 1 after March, 1970, he is lavfully 
in possession of the suit schedule lands - 
and, after March 1970 the plaintiff was 
never in possession of the suit lands and 
the plaintiff is not entitled to get an 
order of temporary injunction. 


4. Sri K. R. Karanth, learned 
counsel appearing on behalf , of the peti- 
tioner (defendant-1) has _ contended that 
from the material placed by defendant-i 
before the Court, it is clear that the suit 
lands have been leased out to deferdant~ 
1 for the year 1970-71. He argues that 
the receipt dated 5-6-1970, shows that 
defendant-1 paid an advance rent of Rs. 
800/- to the Mutt and took the suit lands 
on lease. Defendant-1 has also produced 
a letter dated '30-7-1970 written by the 
Legal Adviser of the Mutt Sri Nareyana- 
rao, which clearly shows that the Mutt 
had leased out the suit lands to defen- 
dant-1 for the year 1970-71. The fact 
that defendant-1 was in possession of the ' 
suit lands after March 1970 is proved by 
the various affidavits filed by the neigh- 
bouring land-owners, which defendant-1 
had produced. The trial Court accepted the 
affidavits produced on behalf of defen- 
dant-1 and held that the plaintiff was 
not in possession of the suit schedule 
properties. It is argued that as the plain- 
tiff was undoubtedly not in possess:on of 
the suit lands, he should have brought a 
suit under Section 6 of the Specific Relief 
Act praying that he may be granted 
possession of the suit schedule properties. 


It is also argued that in a suit for 
permanent injunction ` it is quite unneces- 
sary for defendant-1 to prove that he 


is a tenant and it is sufficient if he proves 


that he was in possession of the suif 
lands. Reliance is placed on a decision 
of this Court in Thimme Gowda v. 
Shivananda, reported as Item No, (74 
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Short Notes dated 16-4-1970 in the Mys 
LJ. Sri Karanth also argued that the 
lower appellate Court exceeded its juris- 
diction in interfering with the discre- 
tionary order of the trial Court ‘refusing 
to grant an order of temporary injunc- 
- tion prayed for by the plaintiff. The 

lower appellate Court approached the 
case as a trial Court and unless it is 
shown that the order of the trial Court 
is unreasonable or capricious, the appel- 
late Court would have no jurisdiction to 
interfere with the order of the trial 
Court. In support of the said contention, 
reliance is placed on the decisions of this 
Court reported in (1965) 1 Mys LJ 370 
= (AIR 1965 Mys 310), (1968) 1 Mys 
LJ 552 and (1969) 17 Law Rep 512 (Mys). 
As the lower appellate Court exceeded 
its jurisdiction in interfering with the 
discretionary order of the trial Court, .it 
ig argued that this is a fit case i 
for interference in revision. 


5. Sri E B. Datar, learned coun- 
sel appearing on behalf of Respondent-1 
(plaintiff) has supported the order of 
the lower appellate Court. Sri Datar 
argues that the trial Court erred in rely- 
ing on a copy of letter dated 30-7-1970 
said to have been written by Sri V. L. 
Narayana Rao, Legal Adviser of ‘the 
Mutt, addressed to the plaintiff. He 
argues that no affidavit by Sri Narayana 

o has been produced to vouch for the 
truth of the contents of the said letter, 
There is no material before the court to 
show that this letter was ever received 
by the plaintiff as no certificate of post- 
ing or acknowledgment of the plain- 
tiff.for having received the same has 
been produced in Court. It is stressed 
that this letter does not indicate that the 
plaintiff had handed over possession of the 
suit schedule properties to the Mutt. 
It is also contended that’ the receipt 
dated 6-6-1970 produced by defendant-1 
does not indicate that the said amount 
of Rupees 800/- was paid towards the suit 

ds. It is stressed by Sri Datar that 
the Trial Court completely failed to 
consider the important question whether 
the plaintiff had been dispossessed from 
the suit lands. Defendant-1 himself had 
admitted that the plaintiff was cultivat- 
ing the suit lands as a tenant for the 
years 1968-69 and 1969-70; but no mate- 
rial has been produced by defendant-1 
to show that the plaintiff was either dis- 
possessed or that the plaintiff handed over 
possession of the suit lands voluntarily. 
The mere fact that the lease had been 
given to another person does not 
amount to dispossession of the plaintiff. 
A tenant can be evicted only by due 
process of law. It is argued that even 
a trespasser can be evicted only by due 
process of law. Strong reliance is 
placed on a Bench decision of this Court 
rendered in W. P. No. 740 of 1966 (Mys). 
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It is further argued that it is open to the 
appellate Court to interfere with an 
order of temporary injunction if the 
trial Court failed to consider important 
and relevant material before it. Shri 
Datar has relied on a decision of this 
Court rendered-in C. R. P. No. 1034 of 
1970 reported as Item 202 in 1969 
Mysore Law Journal Short Notes. It is 
also contended by Sri Datar that the 
affidavits produced on behalf of defen- 
dant-1 to show that he was in possession 
of the suit lands are of interested per- 
Sons; they are all stereotyped affidavits 
stating that the plaintiff at the. relevant 
time was staying in Ajanta Hotel at 
Raichcur, though the persons who had 
sworn to the affidavits are all residents 
of Timmapur village and they have not 
stated that they had been to Raichur. 
It is argued that because of this, the 
lower appellate Court has rightly chosen 
not to act on the affidavits produced by 
defendant-1. There is no defect in the 
order of the lower appellate Court and 
the learned Judge was, for the reasons 
menticned above, entitled to interfere 
with the order of the trial Court and 
this is not a fit case calling for interfer- 
ence by this Court. 


_* 6. The law as to when the Court 
is justified in granting an order of tem- 
porary injunction is well settled. Simi- 
larly, -when an appellate Court is justi- 
fied -in interfering with the discretionary 
order of the trial Court, is also well 
settled by a number of decisions of this 
Court and also of the Supreme Court. 
As has been pointed out ‘by this Court in 
Lakshminarasimhiah v. Yalakki Gowda, 
(1965) 1 Mys LJ 370 = (AIR 1965 Mys 


310), the appellate Court is called 
upon to see whether the trial Judge 
has exercised properly the discretion 


which he undoubtedly possesses. The 
appellate Court is not to approach the 
case as if it were the trial Judge. The 
question which the appellate Court has 
to consider is whether or not the trial 
Judge has properly exercised his judi- 
cial discretion. Again, in Sakharam 
Nana Saheb Patil v, Vithal Siddappa 
Chalavadi reported in (1969) 17 Law 
Rep. 512 (Mys), this Court has pointed 
out that granting or refusing a tempo- 
rary injunction is within the discretion 
of the trial Court and that it is a matter 
of judicial discretion: if the trial Court 
had rightly appreciated the facts and 
applied to those facts the well-known 
principles laid down for granting injunc- 
tion, the appellate Court is not com- 
petent to interfere with the discretion 
of the trial Court. The mere fact that 
the appellate Court inclined to take a 
different view on the materials placed 
before the Court, is not a ground to in- 
terfere with the discretionary order of 
the trial Court. In the above said deci- 
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sion, this Court has quoted the observa- 
tions made by the Supreme Court in 
Printers (Mysore) Private Ltd. v. Potkam 
Joseph, (AIR 1960 SC 1156). Their Lerd- 
ships of the Supreme Court in the said 
decision have observed as follows:— 

“As is often said, it is ordinac-ily 
not open to the appellate Court to sab- 
stitute its own exercise of discrefon 
for that of the trial Judge; but if it 
appears to the appellate Court that 
in exercising its discretion the trial 
Court has acted unreasonably or 
capriciously or has ignored relevant facts 
and has adopted an unjudicial ap- 
proach then it would certainly be ooen 
to the appellate Court and in mny 
cases it may be its duty to interiare 
with the trial Court’s exercise of <is- 
cretion. In cases falling under this class 
the exercise of discretion by the trial 
Court is in law wrongful and imprcser 
and that would certainly justify and zall 
for interference from the appellate Court. 
These principles are well establissed 
Again. the observations made by “he 
Supreme Court in Uttar Pradesh Co- 
operative Federation Ltd. v. Surder 
Bros. Delhi, (AIR 1967 SC 249) are 
quoted by this Court. They are as fol- 
lows :— 

“If the discretion has been exer- 
cised by the trial Court reasonably =nd 
in a judicial manner the fact that ihe 
appellate Court would have taken a 
different view may not justify interr- 
ence with the trial Court’s exercise of 
discretion. As is often said, it is ozdi- 
narily not open to the appellate Court 
to substitute is own exercise of disere- 
tion for that of the trial Judge; buż if 
it appears to the appellate Court thaz in 
exercising its discretion the trial Ceurt 
has acted unreasonably or ‘capriciouly or 
has ignored relevant facts, then it would 
certainly be open to the appellate Court 
to interfere with the trial Court’s ezer- 
cise of discretion. This principle is 
well established.” 


It is clear from the observations of teir 
Lordships of the Supreme Court quated 
above that if the trial Court has ignored 
relevant facts, then it would be oper. to 
the appellate Court to interfere with the 


trial Court’s exercise of discretion. The- 


question for consideration in this ca is 
whether the trial Court has ignored 
relevant facts in arriving at its coniu- 
sion. ; 

7. In the instant case, as has al- 
ready been pointed out, it has been ad- 
mitted by defendant-1 that the plzin- 
tiff was in possession and cultivatior of 
the suit lands as lessee for the years 
1968-69 and 1969-70. The impor-ant 
question for consideration in a case Hke 
this Is, whether the plaintiff has tzen 
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dispossessed from the suit lands wherein 
he continued as a lessee from the 
years 1968 to 1970. 


8. As has been pointed out by 
Sri Datar, the rent receipt dated 6-6-1970 
produced by defendant-1 does not in- 
dicate that the advance rent was paid 
by him towards the. suit schedule řands. 
The copy of the letter dated 30-7-1970 
said to have been written by Sri 
Narayana Rao, Legal Adviser of the 
Mutt, does not indicate that the plaintiff 
had either been dispossessed or had 
handed over possession of the suit sche- 
dule lands. On the other hand, this letter 
indicates that the plaintiff was not pre- 
pared to hand over possession of the suit 
real lands. This letter epi as fol- 
ows: 


"T understand that there is going to 
be a scuffle in regard to the possession of 
the land and its cultivation, for 1970-71... 
This observation prima facie shows thaf 
the plaintiff was not willing to 
over possession of the suit schedule pro- 
perties. It is admitted that the plain- 
tiff was in possession of the suit schedule 
lands and was cultivating them as tenant 
for the years 1968 to 1970. Unless there 
is some material to show that the plain- 
tiff has been dispossessed or that he 
voluntarily- surrendered possession, the 
necessary inference is that the plaintiff 
continued to be in possession of the suit 
lands. Once the plaintiff was a tenant, 
he could not be evicted from the suit 
lands unless it be by due process o? law. 
A Bench of this Court in W. P. Ne. 740/ 
1966, has laid down that even a tenant 
whose term of lease has expired could be 
evicted only by having recourse to the 
machinery of law. In a batch of 79 writ 
petitions filed by tenants of inam lands 
belonging to religious institutions 
managed by the State Government, their 
Lordships Govinda Bhat and Sadananda 
Swamy, JJ. at page 29, observed as 
follows :— 


“It was lastly urged that the peti- 
tioners cannot be evicted except in 
accordance with law and that respondent-3 
cannot evict them by issue of notices 
forbidding the petitioners from entering 
on their lands. The learned Advocate 
General appearing for the State submitt- 
ed that the State will evict the peti- 
tioners if they failed to surrender pur- 
suant to the notices ee issued, by 
having recourse to and in accordance 
with law. Even a trespasser on land 
cannot be evicted except in accordance 
with law. The petitioners who were 
tenants and whose term has ex- 


-pired according to the respondents could 


be evicted only by g recourse to 
the machinery of- law. By merely is- 
suing notices that the petitioners shall 
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not enter in the lands they cannot be 
evicted. Until the petitioners are evict- 
ed in accordance with law, their posses- 
sion of the lands cannot be disturbed... 


9. Bron what has been stated 
above, it is clear that the plaintiff in the 
instant case could be evicted from the 
suit schedule lands, .even though the 
term of the lease had expired, only in 
accordance with Jaw. This relevant and 
important aspect of the case, the trial 
Court has totally failed to consider. The 
Tower appellate Court in considering the 
question, în paragraph 8 of its order, 
has observed as follows :— 

“Admittedly the plaintiff was- a ten- 


ant, validly or otherwise, for- the: years 
1968 to 1970. The letter dated 30-7-1970 


and the pahanies show not only his. 


possession but that.he had: been admitt- 
ed to be a tenant in possession . It is 
significant that the first defendant 
claims possession shortly after the year 
1969-70. He has not~'produced any 
material to show, if the tenancy of the 
plaintiff had terminated and ` possession 
had been taken from him either by 
consent or by due “process of law. 
No affidavit of the landlord is. filed which 
would "have thrown light'on ‘the nature 
- of the tenancy of the plaintiff, and that 
possession had been taken from him and 
esh lease. if permissible 
lion of the first defendant. The first 
defendant who claims to get into possession 
when the plaintiff was already a tenant 
on land has to show jit to maintain that 
he Jawfully got into ‘possession of it. 
` The creation of lease in -favour of the 
first defendant appears to, be a unilateral 
act of both the landlord and the first 
— to which the plaintiff was not 
DALY = -cccccescccsteeccssescde 
As the trial Court has in my. opinion 
fenored relevant facts. which are impor- 
tant and materially affect the decision 
in the case, the lower 
was justified in interfering with the 
order passed by the trial Court. 


10. Nothing stated herein will 
preclude the parties from leading evi- 
dence in support of their. contentions or 
the trial Court from coming to its own 
conclusion on the matters ‘referred to 
above, uninfluenced by what has been 
said by this Court. 


1. In the result, for the reasons 
mentioned above, this is. not a fit case 
calling for interference with the order 
of the lower appellate Court. The re- 
vision petition is dismissed. In-the cir- 
cumstances of the case, there will be 


no order as to costs. 
-~ Petition dismissed, 
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M. SADANANDASWAMY, J. 
Fundabai alias Saraswathibai and 
others, Appellants v. Ramanagouda Malla- 
nagouda Patil and another, Respondents. 
Second Appeal No. 893 of 1966, D/- 
1-4-1971, from judgment and’ decree of 
Civil J, Bijapur, D/- - 29-9-1966. 


Limitation Act (1908), Section 19 — 
Incidents of acknowledgment — Acknow- 
ledgment need not specify every legal 
consequence of the thing acknowledged 
— (X-Ref.:— T. P. Act (1882), Secad 


i (Para 8) 
Acknowledgement of: liability for 
mortgage-debt amounts to acknowledge- 
ment of the Heat of mortgagee for 
possession. (Para 8) 
Where the- “mortragcr by a subse- 
quent document acknowledges not merely 
the mortgage-debt due ‘under the 
mortgage but: also the jural .relation- - 
ship’ as mortgagor and mortgagee it will 
save limitation for the mortgagee’s suit 
to recover possession of the - mortgage 
property ‘of which he was dispossessed. 


tion 68 (b)). Case Law discussed. 


(Para 8) 
Cases - Referred: - Chronological, Paras 
(1967) AIR 1967 SC 935 (V 54) = 
odd 2 SCJ 431, Tilak Ram v. 
(1961) AIR 1961 SC ree (V 48) = 
(1962) 1 SCR 140, S. - Mazda. v. 
Durga Prosad : 4. 5 


ar AIR R Qun 172 v 29) = ` 


1 0. W. 220, Ram. Padarath 
*y. Nimar Sins h 11 


`: (1922) ATR 1922 Oudh 135 (V 9): = 


68 Ind Cas 196: Ram Autar v. 

Beni Singh 7 
(1920) AIR’ 1920 Oudh 236 (V 7) = 

5 BN Cas 189, Jogeshar Singh V. 


(1919) ia 1919 Oudh 217 (V 6) = | 
Ind Cas 985, Basant Singh v. ` 

Rampal Singh 

(1898) 25 Ind App 95 = ILR 25 Cal 
844 (PC), Sukhamoni Chowdhrani 
v. Ishan Chunder Roy 

(1894) ILR -17 Mad 469 = 4 Mad LJ 

- 143,. Linga Reddi v. Sama Rau 11 


B. V. Deshpande for Appellants; 'K. A. 
Swami, for Respondents. 


` JUDGMENT:— The appellants are 
defendants; the respondents are plaintiffs. 
The suit was filed for.possession of S. 
No. 376 Muttalgeri village, Badami Taluk, 
along with a housé and a site on. the 
ground that the ` plaintiffs are entitled 
to possession of the same as mortgagees 
under the deed of mortgage Exhibit 78, 
dated 9-9-1941. The first defendant is 
the husband of the first appellant (Defen- 
dant 1-A) and father of defendants 2 
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and 3. Defendant-1 had mortgaged the 
suit properties in favour” of the father 
of plaintiffs. Defendant 6 is the mother 
of the plaintiffs. The deed of mortgage 
provides that the consideration cf the 
mortgage is Rupees 1,500/-; that the 
mortgagee should be in possession for a 
period of 9 years, the nature of mortgage 
being a self redeeming mortgage. Accord- 
fn¢g to the case of the plaintiffs the 
mortgagee was disppssessed after three 
years from the date of mortgage, though 
he was entitled to possession for a period 
of 9 years. The suit was filed on 15-12- 
1956. The defendants admitted the 
mortgage, but contended that the original 
mortgagee was in enjoyment of the pro- 
perty till his death in 1946 and thereafter 
his widow. Defendant 6. was in posses- 
sion till 1950. that therefore the entire 
mortgage amount has been recovered and 
that defendant 6 gave up possessior vol- 
untarily to the defendants since the stipu- 
lated period -of'9 years had exozired. 
Both the lower Courts negatived the con- 
tentions of the defendants and held that 
the mortgagee lost possession after three 
years from the date of: mortgage, and 
accordingly, both the Courts have decreed 
the plaintiff’s suit. 


2. It is coritended by Shri Desh- 
pande, learned counsel for the appellants, 
that the lower Courts erred in hclding 
that Exhibit 79, the document on 21-7- 
1946, amounts to an acknowledgement so 
as to save limitation for the suit. His 
contention is that the circumstances under 
which the said document was executed 
show that the mortgagor had no imten- 
tion to.. acknowledge his liability as a 
mortgagor, and that the suit which is 
for enforcing- the „right to possession’ is 
not in time since Exhibit .79 does not 
amount to- acknowledgement of the 
right of the mortgagee -for possession. 
His contention is that even thougk Ex- 
hibit 79. refers to the mortgage deed, 
there is not an acknowledgement oi the 
right of the mortgagee to the possession 
of the mortgaged property. The Bombay 
Agriculturists Debtors Relief Act had 
come into force; under that Act bota the 
creditor as well as the debtor, if the latter 
happened to- be am agriculturist,: had to 
file an application’ for ‘adjustment of the 
debt, before the Debt Adjustment’ Eoard. 
If the creditor failed to file the reces- 
sary application within the time (prescrib- 

under the Act), it is provided in the 
Act, that the debt would stand extin- 
puished, His contention on behelf of 
the appellants is that this document was 
faken by the mortgagee from the mort- 
gagor to show that the ` debtor was not 
an agriculturist and that no such applica- 
tion was necessary to be filed under the 
said Act; and that .no such application 
was actually filed by the mortgagee. The 
document executed by the mortgagor in 
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favour of the mortgagee reads 
lows :-— 

“I have executed-a self yeCeeming 
mortgage bond for Rupees 15)0/- for 9 
years period in respect of S. Nos. 433 and 
465 of Muthalageri. village and got it re- 
gistered on 9-9-41. In respect of the said 
mortgage the same amount has been 
paid and the balance is to be paid.” 

“I have 200 acres of and in 
Muthalageri and other villages, out of 
which I am personally cultivating 20 to 
25 acres; the remaining lands cre leased 
to tenants on cash rent and als> on crop- 
share basis. The income from tae rent 
and the crop is twice the incom2'I am 
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as fol 


getting. from the lands persorally culti- 


vated by me. Therefore I am not an 


agriculturist and I am a non-agriculturist. 


the relation between you and we with 
respect to mortgage transaction is smooth 
and’ cordial. No application reed be 
made to the Debt ` Adjustment Board. 
Thus, is given this deed on 21-7-1946.” 


3. ‘There was an earlier simple 
mortgage with regard to S. Nas. 433 and 
465 mentioned in the akovesaid docu- 
ment, executed by the first defendant in - 
favour of the father of the pleintiffs and 
that mortgage was not subsisting on the 
date of Exhibit 79. .Since Exhibit 78, 
the mortgage deed dated 9-9- 41, came to 
be executed after the adjustment of the 
amount due under the simple mortgage, 
there was no other transaction between 
the parties on the date of Exhibit 79. ex- 
cept the mortgage under Exhibit 78. 
Hence the Survey numbers of land S. Nos. 
433 and 465 shown in Exhibit 7£ appear to 


-be a mistake for S. No. 376 which is the 


property secured under Exhib:t 78. The 
debt amount, the descriptién of the kind 
of the mortgage referred to in ths docu- 
ment all relate to Exhibit 78. 


4, While construing Section 19 of 
the Limitation Act the Supreme Court 
has stated as follows: (S. F. Mazda v. 
Durga Prosad, AIR 1961 SC 1236) :— 


“It is, thus clear that acknowledge- 
ment as prescribed by Section 19 merely 
renews debt; it does. not create a new 
right of action.: It is a mere acknow- 
ledgement of the liability in respect of 
the right in question; it need not be 
accompanied’ by a promise to vay either 
expressly or even by implicazior.. The 
statement on. which a plea’of acknow- 
ledgement is based must relate to a pre- 
sent subsisting liability though thə exact 
nature or the specifie characier of the 
said liability may not be irdicated in 
words. Words used in ‘he acknowledge- 
ment must, however, indicate th2 exis- 
tence of jural relationship bezween the 
parties such as that of debtor anc credi- 
tor, and it must’ appear that the state- 
ment is made with the intention to admit 
such jural relationship, Such intention 
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can be inferred by implication from the 
nature of admission, and need not be ex- 
pressed in words. If the statement is 
fairly clear then the intention to admit 
jural relationship may be implied from 
it. The admission in question need not 
be express but must be made in circums- 
tances and in words from which the 
Court can saron infer that the per- 
son making the admission intended to re- 
fer to a subsisting liability as at the 
date of the statement. In .construing 
words used in the statements made in 
writing on which a plea of acknowledge- 
ment rests oral evidence has been ex- 
pressly excluded but surrounding cir- 
cumstances can always be considered. 
Stated generally Courts lean in favour of 
a liberal construction of such statements 
though it does not mean that where no ad- 
mission is made one should be inferred, 
or where a statement was made clearly 
without intending to admit the existence 
of jural relationship such intention could 
be fastened on the maker of the state- 


ment by an involved or far-fetched pro- ` 


cess of reasoning.” 
It was further observed :— 


“that in deciding the question as-to 
whether any particular writing amounts 
to an acknowledgement as in construing 
wills, for instance, it is not very useful 
to refer to judicial decisions on the point. 
The effect of the words used in a parti- 
cular document must inevitably depend 
upon the context in which the words are 
used and would always be conditioned 
by the tenor of the said document, and so 

ess words used in a given document 
are identical with words used in a docu- 
ment judicially considered it would not 
serve any useful purpose to refer to 
judicial precedents in the matter.” 
The tenor of the letter in question in that 
case shows: — 


“that it was addressed by the mort- 
gagor to the puisne mortgagee; it remind- 
ed him of his interest as such mortgagee 
in the property which would be put up 
for sale by the first mortgagee, and ap- 
pealed to him to assist the avoidance of 
sale. and thus acquire the whole of the 
mortgagee’s interest. As no other rela- 
tionship existed between the parties at 
the date of this letter, and the only sub- 
sisting relationship was that of mortgagee 
and mortgagor the letter acknowledged 
the existence of the said jural relation- 
ship and amounted to a clear acknow- 


ledgement under Section 19 of the 
Limitation Act. 
5. The Sapelinnte relied on the 


decision in AIR 1967 SC 935 (Tilak Ram 
v. Nathu). The test laid down in AIR 
1961 SC 1236 was also applied in that 
case. The question in that case was whe- 
ther the right of redemption was nof 
barred by virtue of the statements made 
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by the mortgagee in some documents 
and it was observed as follows :— 


“849, The right of redemption no . 
doubt is of the essence of and erent 
in a. transaction of mortgage. But the 


statement in question must relate to the 
subsisting liability or the right claimed. 
Where the statement is relied on as ex- 


‘pressing jural relationship it must show 


that it was made with the intenion of ad- 
mitting such a jurá relationship subsis- 


‘ting at the time when it was made. It 


follows that where a statement setting out 
jural relationship is made clearly without 
intendirg to admit its existence an inten- 
tion to admit cannot be imposed on its 
maker by an involved ora far-fetched 
process of reasoning.” 


Applying the tests laid down in AIR 1961 
SC 1236, it was held that none of the 
statements could be regarded as an 
acknowledgement within the meaning of 
Section 19 of the Limitation Act. Though, 
in those documents reference was made 
to the mortgagee, it was held that the 
document cannot be said to be those made 
with the intention of admitting the jural 
relationship between him and the mort- 
gagor or to admit the facts that the mort- 
gage was subsisting at the time when- 
the statements were made, 


6. It is contended on behalf of the 
appellants that the contents of Exhibit 79 
show that the said document was got exe- 
cuted at the instance of the mortgagee by 
the mortgagor only to support the conten- 
tions of the mortgagee that the mortgagor 
was not an_agriculturist-debtor, that no 
application had to be filed under the 
Bombay Agriculturists Debtors Relif Act, 
and to prevent the extinguishment of the 
mortgage debt. The contents of the docu- 
ment do lead to such an inference. But 
it cannot be said that there was no in- 
tention on the part of the mortgagor to ad-` 
mit the liability under the mortgage. The 
document is addressed to the mortgagee. 
There was no other jural relationship 
between the parties except that of mort- 
gagor and the mortgagee, the details of 
the transaction have been set out and 
there can be no doubt that the reference 
is to the suit mortgage. Both the 
parties were aware of the fact of the 
said relationship and‘ that the admission 
is made for the purpose of Sina the 
application being filed under the B. A 
R. ct. The mortgagor was fully 
conscious of the purpose for which the 
document was being taken and deliberate- 
ly made the admission with regard to his 
liability under the suit mortgage. Hence, 
it must be held that this document 
amounts to an acknowledgement of lia- 
bility under the suit mortgage. This 
Position is not seriously disputed. But 
what is contended on behalf of the appel- 
Jants is that this acknowledgement does 
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not amount to an acknowledgement of the 
right of the mortgagee for possession. 


7. In (1898) 25 Ind App 95 (PC) 
(Sukhamoni Chowdhrani v. Ishan Chunder 
Roy one of the three joint debtors filed 
a suit for contribution against another 
who pleaded limitation. All the three had 

ed an application to the court to ap- 
point a manager to protect their joint 
property by payment of their joint 
debts, a list of which. specifying the 
names of creditors and amounts due, was 
given. While holding thet this application 
constituted an acknowledgment, the Privy 
Council observed as follows :— - 


“That is a distinct acknowledgement 
that the total of the debts comprised in 
the list is a joint debt. The Subord=nate 
Judge held that the defendant did not 
thereby admit any liability to the plain- 
tiff, nor promise to pay anything. But 
it is not required that an acknowledge- 
ment within the statute shall specify 
every legal consequence of the thing ac- 
knowledged. The defendant acknow- 
ledged a joint debt. From that follows 
the legal incidents of her position as 
joint debtor with the plaintiff, ore of 
which is that he may sue her for contri- 
bution.” 


In 51 Ind Cas 985 = (ATR 1919 Oudh 217) 
(Basant Singh v. Rampal Singh) it has 
been held that the acknowledgemert of 
the right of the plaintiff as mortgagee 
under the terms of the mortgage neces- 
sarily carries with it acknowledgement 
of the right to claim the particular re- 
Hefs to which the provisions of the deed 
entitled him. It further held that the 
plaintiff's right to take possession under 
the mortgage was not barred in view of 
the admission of the mortgagor’s liability 
under the acknowledgement, following 
the decision in (1898) 25 Ind App 95 (PC). 
In 60 Ind Cas 189 = (AIR 1920 Oudh 236) 
(Jogeshar Singh v. Bir Ram) the question 


`: was whether the suit for possession was 


not barred in view of the acknowleige- 
ment in respect of the mortgage debt cnly. 
It was held that Section 19 of the Limita- 
tion Act does not require that the identity 
of the liability acknowledged should 
correspond with the nature of the relief 
which a plaintiff seeks on the cause of 
action which embraces his right and tpon 
which he comes into court, and that the 
section does not demand any exactness in 
the specification of the nature of the pro- 
perty or right. in view of the explanation 
(1) to Section 19. Since the acknowledge- 
ment amounted to acknowledgement of 
liability for the debt and that each of 
them imports an admission of a subsisting 
mortgage in favour of the creditor, it 
was held that these were acknowledge- 
ments of the mortgagee’s title. - In 68 Ind 
Cas 196 = (AIR 1922 Oudh 135), (Ram 
Autar v. Beni Singh) it was held that an 
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admission by a mortgagor of his liability 
under the mortgage carries with it an 
admission of all the remedies to which 
the mortgagee might be entitled under 
the mortgage. . 

8. Under Exhibit 79, there is an 
acknowledgement of the jural relation- 
ship of mortgagor and mortgagee It is 
not disputed that if the mortgagze had 
filed a suit for recovery of the money due 
under the. mortgage, the acknowledge- 
ment would have saved the suit from the 
bar of limitation. Since the right of the 
mortgagee as such mortgagee has been 
acknowledged, it is immaterial that the 
acknowledgement does not relate to one 
of the rights of the mortgagee under the 
deed of mortgage. namely, the right to 
Possession. It is not merely the money 
debt due under deed that has been ac- 
knowledged, but it is the jural relation- 
ship of mortgagor and mortgagee that has 
been acknowledged by the morigagor. 
Hence, the lower Courts were right in 
holding that the suit is not barred by 
Donia in view of this acknowledge- 
ment. . 


9. It was next contended >n be- 
half of the appellant that the recitals in 
Exhibit 79 show that the relatiors be- 
tween the parties in respect of the mort- 
gage transaction was cordial Fror this, 
an inference is sought to be drawn that 
the mortgagee must have been in posses- 
sion on the date of Exhibit 79, i.e.. 21-7- 
46. It is urged that this circumstance 
has not been considered by the lower ap- 
pellate Court while coming to the con- 
clusion that the mortgagee was dis osses- 
sed on 1-4-44. But there is no reference 
to the possession of the mortgagee in Ex- 
hibit 79. Hence, it cannot be said that 
the lower appellate Court was in error 
in finding that the mortgagee was dis- 
Possessed on 1-4-44. | 

10. It was next contended on be- 
half of the appellant that the lower courts 
should have passed a decree for possession 
with a direction ‘that the plaintifs are 
entitled to possession for six years only 
since even according to the plaintiffs, they 
were in possession for three years put of 
nine years stipulated under the mortgage 
deed. But there is no issue fram2d in 
this regard since the prayer in the plaint 
was only for possession without mention- 
ing any period for which possession is 
prayed for. Hence, the decree of the lower 
appellate court has to stand as it ‘s. 

11. It is also contended that the 
right of the mortgagee is only to sie for 
money and not possession, under S. 68 (b) 
of the Transfer of Property Act. It has 
been held in (1894) ILR 17 Mad 469, 
(Linga Reddi v. Sama Rau) that it is open 
for the usufructuary mortgagee to sue 
either for money or for possession in case 
he is unable to obtain possession o? the 
mortgaged property. In AIR 1942 Ouch 172, 
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(Ram Padarath v. .Nimar . Singh) the 
mortgage deed recited that possession 
should be given to the mortgagee. It is 
also provided that if the mortgagee does 
not get possession or lost possession, he 
can recover money with interest by the 
sale of the morgaged property. Admittedly 
-possession was not given to the mort- 
pagee. Negativing the contention of the 
mortgagor that it was a simple mortgage, 
it was held that whether it may be con- 
sidered to be a usufructuary or anomalous 
mortgage, it was 
the mortgagee to sue for possession of 
the mortgaged property. Hence, this 
contention of the appellant has also to be 
rejected. 


12. This second appeal is therefore; 


dismissed with costs. 
- Appeal dismissed, 


AIR 1971 MYSORE 316 (V 58 C 86) 
A. NARAYANA PAI. C. J. AND 
D. NORONHA, J. 

H. Siddappa, Petitioner v. The 
Deputy Commissioner, 
Hassan and others, Respondents, 

ue Petn. No. 3348 of 1970, D/- 3-12- 


(A) Mysore ‘Agricultural Produce 
Marketing (Regulation) Act. (27 of 1966), 
Secs. 39 (2) and 41 — There is no legal 
bar to a Marketing ‘Committee to elect 


Chairman and ‘Vice-Chairman when not. 


less than 2/3 of representatives of agricul- 
turists and not less: than 2/3 of total 
number of members are available that 
election. need not be postponed until all 
constituencies: have actually 
their candidates —- (X-Ref.:—- Mysore 
‘Agricultural Produce Marketing (Regula- 
` tion) Act , Section 41). (Paras 5, 8) 


: (B) Mysore Agricultural Produce 

Marketing (Regulation) Act (27 of 1966), 
Section 39 (2) —- Section 39 (2) was ip- 
tended to enable Committee to function 


and exercise all ` powers, — Election of 


Chairman and Vice-Chairman is one of- 


those functions and powers because by 
undertaking that activity the Committee 
fulfils its purpose. . (Para 10) 

S. K. Venkataranga Iyengar, for Peti- 
tioner; S..G. Doddakalagowda. High Court 
pet Wyler ae Pleader,. (for Nos. 1 and 2) 

d C. Srinivasa Vakil (for Nos. 4 and 6), 
for Respondents. 

A. NARAYANA PAY, C. J.:— The 
Petitioner, who has been elected to the 
Agricultural Produce Market Committee, 
Arsikere, from the Agriculturists’ Consti< 
tuency and is a candidate for election as 
Chairman of the Committee, prays for the 
issue of a writ directing that the holdi 
of election to the offices of Chairman a 


Vice-Chairman be postponed till the Cones 
A A LT CD 
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open in either case to ` 


Hassan District, 


returned ` 


- outgoing - 


A.LR. 


mittee is fully constituted under Sec- 
tion 11 of the Mysore Agricultural Proa 
duce Marketing (Regulation) Act, 1966. 

2. Section 11 of the Act, de 
with the constitution of the second ari 
subsequent Marketing Committees lated 
that the Committee shall consists of the 
following members :— 

1. Seven members elected by the 
Agriculturists; 

2. Two members elected by traders; 

3. One member elected by Commis< 
sion Agents holding licences; and 

4, One representative each of -tha 

Taluk Marketing Co-operative Society, 
Producers’ Society, Taluk Development 
Board Local Authority, and one official 
member. who is subordinate to the Chief 
Marketing Officer. 
In the case of the Arsikere Market Com- 
mittee with which we are concerned the 
first three constituencies have already re~ 
turned their representatives. The Taluk 
Marketing Co-operative Society - also has 
sent its representative. - There had been 
some writ petitions relating to the repre~ 
sentation of the Producer’s Society. Taluk 
Board and the Local Authority, which 
have since been disposed of. 

3. Section 41 dealing with the 
election of Chairman and Vice-Chairman 
provides in its first sub-section that :— 

“Every märket committee shall 
choose two members representing the 


agriculturists’ constituencies of the market. 


committee to be respectively the Chair- 
man and Vice-Chairman thereof....... Sees 
and further Provides - in its second sub 
section :— 

“On the constitution of a market 
committee under Section 11 or on its re- 
constitution a meeting shall be called 
within four weeks from the date of com- 
mencement of the term of office of the 
members of the market committee by the 
prescribed officer who shall himself pre~ 
side over the meeting, but shall have no 
Tight to -vote......cccesccscecenceeee’ 

4... Commencement: of the term of 
Office is déalt with in Section 39 of the 
Act which reads:as follows :— 


“(1) The term of office of the. 


members of a ‘market committee shall 
commence on the date immediately after 
the expiry of the term of -office of the 
members of: the market com- 
mittee-or on the date of the publication of 


the names of the elected members under, 


Section 27. whichever is later. 
(2) When not less . 
of the -representatives of ° agriculturists, 


and not less than two-thirds of the total - 


number of members’ of a market com- 
mittee are available to function as 
members after a general election, the 
market Committee shall, notwithstandi 
anything contained in this Act be deeme 
be duly constituted, and the market 
eomulttee so constituted shall be com» 


than two-thirds 


Ji 
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petent to exercise the powers and zer- 
form the functions of the: market cmm- 
_ mittee.” 


5. Now. on the facts dates _ abeve, 

if the provisions of sub-section (2). of S. 39 
are applicable to the situation or may be 
availed of, then there is no legal bar to 
the committee proceeding to elect zhe 
airman andthe Vice Chairman be- 
cause not less than two-thirds of the re- 
presentatives of agriculturists and mot 
less than two-thirds of the total number 
of members of the market committee, are 
available. If however, as contended on 
behalf of the petitioner, the Commi-tee 
referred to in Section 41, particularly sab- 


tb (1).and (2), — is the Commicee . 


to which all the constituencies mentioned 
in Section 11 have actually returned 
their representatives, then of course, it 
may be necessary. to wait till such cons- 
tituencies, elections from which h=ve 
not yet been completed, return their can- 
didates. We use the word “constituency” 
as inclusive of the institutions. mentioned 
‘In various clauses of Section 11 as tkose 
entitled to send their representatives. 


6. . The matter therefore turns ex- 
clusively upon the interpretation of Sec- 
tions 39 (2) and 41 (1) and (2). 


7. One . guidance for ascertairing 
the ‘intention of the Legislature is that 
Section 41 calls upon the ‘Market ee 
mittee’ to elect a Chairman and a V-ze- 
Chairman and. not its members to chcose 
one among themselves. to function as 

hairman or Vice-Chairman. Another 
guidance is that the election of Chairman 
and Vice-Chairman is required to be keld 
within four weeks from the date of can- 
mencement of the term of office of the 
members of the Market Committee. ‘The 
date of commencement is the publicafion 
of the names of the elected members 
under Section 27. Section 27 reads :— 


“The Deputy Commissioner skall 

publish. the names of all the elected 
members by a notification in the offal 
Gazette.” 
Ordinarily, herer one would exrect 
the representatives of all the consti:u- 
encies to be present and available ucon 
such a publication but there may be r- 
cumstances or-events which prevent the 
publication of the names, of all such as 
some defect in the action taken in respect 
of the election from one or other of fhe 
contituencies or an order by a competent 
Court staying the election or postponing 
the election from one or other of the œn- 
stituencies. 


8. It is apparently to deal wth 
such situations and to enable the ccn- 
mittee to function and carry on all its 
activities, that provision is made in s=b- 
section (2) of Section 39 enabling fhe 
committee to function and exercise all its 
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powers when not less than two-thirds of 
the representatives of agriculturists and 
two-thirds of the total number of mem- 
bers of the committee are available to func- 
tion. as members. The express provision of 
sub-s. (2) of Sec. 39 is that when sach a 
number ‘of members is available, the com- 
mittee shall be deemed to be duly consti- 
tuted and that the Committee so consti- 
tuted shall.be competent to exercise the 
powers and perform the functions ef thel 
committee, notwithstanding anything con- 
tained, in the Act. 


9. The argument is, ‘firstly, 
that what may be described as the deemed . 
constitution under sub-section (2) of S. 39 - 
is intended only to enable the com- 
mittee to exercise its powers and perform - 
its functions, but that it is unnecessary in 
the context’ to understand the said 
expression as comprehending or includ- 
ing the election of Chairman and Vice- 
Chairman also and, secondly, thet the 
non-obstante clause should, in the context 
be so interpreted as not to whittle down 
the effect of what is described es the 
mandatory provisions of Section 41. 

10. On the first suggestion, viz., 
that the election of a Chairman and a 
Vice-Chairman should not be ragarcéed as 
either a power or a function of the com- 
mittee, the, emphasis is on the fact that 
the powers and duties of Chairmam and 
Vice-Chairman and the powers and duties 
of the committee as such are dealt with 
in separate sections and the electior of a 
Chairman and a Vice-Chairman is not: 
one of the matters set out in the Est of 
duties and powers of the committee set 
out in Section 63. But Section 39 (2) 
uses the word ‘function’ which, in its nor- 
mal accepted sense, means activity pro- 
per to anything or a mode of 
action by which it ‘fulfils its pucpose. 

e manner in which the Com- 
mittee exercises its powers and per- 
forms or discharges its duties is in our 
opinion, fully expressed by describing it 
as the functioning of the cammittee. In 
other words, the committee functions or 
undertakes activity appropriate to it orl 
acts in such a way as to fulfill its pur- 
pose when the committee in accordance 
with the provisions of the statute exer- 
cises its powers and performs its cuties. 
Section 46 enumerates the powers and 
duties of Chairman. Apart from pre- 
siding over the meetings cf the Com- 
mittee, the Chairman is required to watch 
over the financial and ‘executive admin- 
istration of the committee and ta ex=rcise 
supervision and control over its officers 
and servants. The Vice-Chairman exercises 
the powers of the Chairman in his absence 
and, even in the presence of the Chair- 
man, he exercises such powers and per~ 
forms such duties of the Chairman, s the 
Chairman may, from time to time, dele- 
gate to him. Hence the entire function= 
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ing of what may be called the totality of 
the function of the committee is an activi- 
vity which comprises or comprehends the 
functioning of the Chairman, also, be- 
cause it is the Chairman who provides the 
necessary guidance, supervision and con- 
trol over the general administration. 


1i. Viewed in this light, there can 
be little doubt that when sub-section (2) 
of Section 39 refers to a committee as one 
deemed to have been duly constituted and 
competent to exercise the powérs and 
perform the functions of the market com- 
mittee, it does mean a committee which 
bas the power or duty of electing the 
' Chairman and the Vice-Chairman for the 
purpose of the effective functioning of 
the committee. . 


12. The same line of reasoning is 
also, in our opinion, sufficient to hold that 
the non obstante clause in sub-section (2) 
of Section 39 is not a clause which is inde- 
pendent of Section 41 or one which per- 
mits Section 41 to operate independently, 
but a clause which permits or requires 
the provisions of sub-section (2) of Sec- 
tion 39 to operate even though the lan- 
guage of Section 41 may indicate a 
different operation. In other words, what 
the argument describes as the manda- 
tory provision of Section 41 should give 
way and not obstruct the operation of 
sub-section (2) of Section 39; that is to 
say, when the 41st Section refers to a 
committee constituted or reconstituted 
under Section 11, it means and includes, 
if the occasion so requires, a Committee 
which under sub-section (2) of Section 39 
is deemed to be a committee duly consti- 
tuted with competence to exercise all the 
powers and perform all the functions of 
the committee. 


13. In view of this clear opinion 
of ours as to the effect of Section 39 (2), 
it is unnecessary to discuss the other 
arguments relating to elections from 
other constituencies set out in the affidavit 
in support of the petition. 

14. We do no find, therefore, suffi- 
cient ground to grant the prayer in the 
writ petition. 

I5 The writ petition is dismissed. 
Writ petition dismissed. 
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I. J. J. Rebello `v. C. C. Rev. Authority (SB) 


A-LE. 


Stamp Duty — Mysore Stamp Act 
(34 of 1957 Sch. Article 5 (d) — “Memo- 
randum of agreement” — Instrument, 


executed. by the co-owners of certain 
properties, declaring that the properties 
are the assets of the partnership which 
they have formed, is a “memorandum of 
agreement” — (X-Ref.:— See. 2 (1) (d)) 
— (X-Ref.:— Sch. Art. 40) — AIR 1966 
SC 1300 and AIR 1965 Pat 144, Distin- 
guished. ILR (1946) 1 Cal 191 and AR 
1970 Mad 5 (FB). Rel. on. (Para 14) 


Where the document “deed of decla- 
ration of mutation of nomenclature is 
executed by the co-owners of certain pro- 
perties with the intention to declare that 
the properties are the assets of the 
partnership firm which they have formed 
subsequent to the purchase of the pro- 
perties and that their legal relationship 
in respect of the properties. shall be as 
partners and not as co-owners, the do- 
cument is neither a deed of “conveyance” 
as defined in Section 2 (1) (d) nor a 
“deed of partnership” falling under Arti- 


cle 40 of the Schedule but it is a “memo- ` 


randum of agreement” chargeable to 
stamp duty of Rupees 3/- under Arti- 


cle 5 (a) of the Schedule. (Para 14) 


A partner can sell his property to a 
partnership firm which includes himself 
as a member. Whether the partner sold his 
property or he contributed the property 
to the common stock is a question which 
would depend upon. his intention and on 
the language of the document. Where 
the document contains no words what- 
ever of a dispositive character, which, ex- 
pressly or by necessary "implication, 
amount to a transfer of interest as be- 
tween one partner and the others, there is 
irresistible conclusion that the properties 
were brought into the common stock 

(Para 10) 

The instrument in question does not 
purport to convey the properties to the 
partnership firm. It merely records the 
intention of the partners to treat the 
properties purchased earlier by them as 
the pertnership assets of the firm. The 
change of legal relationship from one of 
co-owners te partners in respect of im- 
moveable properties is not brought about 
by the instrument but by operation of 
law by virtue of the fact that the partners 
agreed to treat. the said properies as as- 
sets of the firm. (Para 12) 


As the properties became the pro- 
perties of the partnership firm by reason 
of the intention.of the partners to treat 
the said estates as assets of the firm by 
bringing the same to the common stock, 
they are entitled to have the Khata, Re- 
cord of Rights ete., transferred from ‘their 
several individual names to the name of 
the firm. That is a consequence which 
follows as a result of the estates ceasing 
to be the property of the individual 


p 
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partners and vesting in the partnership 
firm (Para 13) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 Mad 5 (V 57) = . 
1969-2 Mad LJ 91 (FB), Chief 
Controlling Revenue Authority v. 
Chidambaram nh 
(1966) AIR 1966 SC 1300 (V 53) = 
(1966) 3 SCR 400, Narayanappa v. 
Bhaskara Krishnappa 
(1965) AIR 1965 Pat 144 (V 52) = 
1965 BLJR 252, Sudhansu Kanta v. 
Manindra Nath 
(1946) ILR (1946) 1 Cal 191, Prem 
Raj Brahmin v. Bhani Ram 
Brahmin i 8 


P. Ramachandra Rao, for Petitiorer; 


B. K. Ramachandra Rao, Governm=nt 
Advocate, for Respondent. 
GOVINDA BHAT, J.:—- The Chief 


Controlling Revenue Authority in Mysore 
(Commissioner of Stamps), Bangalore, nas 
referred this-case under Section 54 (1) of 
the Mysore Stamp Act, 1957, hereinafter 
called the ‘Act’ for determination of the 
duty, if any, with which the Instrum=nt 
to be executed by Mrs. Elizabeth Appol- 
linaris Rebello and nine others, (herein- 
ples called the ‘declarants’) is charge- 
able. 

2. The draft of the instrument was 
presented before the Deputy Commis- 
sioner of Stamps, Chickmagalur, for ad- 
judication under Section 31 (1) of the Act. 
The Deputy Commissioner was of the 
opinion that the Instrument is a ‘eon- 
vevance, of right in . properties of the 
value of Rupees 22,'75,000/- not otherwise 
specifically provided for by the Schedule 
and as such chargeable with a Stamp 
Duty of Rupees  1,02,375/- under Arti- 
cle 20 of the Schedule to the Act. In she 
appeal preferred against the said orcer, 
the Chief Controlling Revenue Authority 
took a contrary view that the Instru- 
ment is not a deed of ‘conveyance’ as Je- 
find in Section 2 (1) (d) but a deed of 
‘partnership’ falling under Article 40 of 
the Schedule to the Act and that -he 
proper stamp duty chargeable is Rupzes 
60/-. However, since the matter is aot 
free from doubt, he has referred the case 
for the opinion. of this Court. 

3. It is cardinal rule of constrac- 
tion that a document has to be constzu- 
ed as a whole, and therefore it is neces- 
sary ta set’ out the Instrument which 
reads thus:— 

“Deed of declaration of mutation of 
nomenclature. — This deed of declarat:on 
of mutation of nomenclature has been 
executed on the day of March 1969, by 
the following declarants:— 

I. Mrs. Elizabeth Appollinaris Rebello 
' wife of S. B. P. Rebello, aged about 56 
years, 

x x 
(The names of didarat Nos. 2 to 10 


which follow are omitted as unnecessary), . 
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all co-owners and partners of ‘Dodden- 
gudda Estates’, Mudigere P. 0., Chickma-: 
galur Dist and hereinafter called as ‘De- 
clarants’, the said ‘Doddenguida Estates’ 
being situated in Vastare Hobli, Chickma- 
galur Taluk in the Registration District 
of Chickmagalur. 

Whereas. the declarants had entered 

into a mutual agreement to purchase the 
coffee Estates known as ‘Doddengudda 
Estates,’ consisting of Laldi Division, 
Kelagani Division and Doddengudda 
Division, from the then ouners, 
Kumara Rajah M. A. M. Muthiah Chettiar 
and M. A. M. Reva Chettiar, both 
sons of Rajah Sir M. M. Muthiah 
Chettiar, residing at Chettined Bouse, 
Rajah Annamalaipuram, Madras 28; 
And, whereas, it was the desire ani in- 
tention of all the co-owners to form 
themselves into a partnership firr to 
own, to maintain and to run the said 
Estates, under the name and style of 
‘Doddengudda Estates’, and to register the 
said firm, under that name, with the Re- 
gistrar of Firms in Mysore, Bangalore-1, 
under the provisions of the Indian 
Partnership Act, 1932 (Act 9 of 1832} 


And, whereas, it would have been 
right and ropes and in the fitness of 
things to have the sale deed exeeuted in 
the name of the said Registered Firm as 
‘Doddengudda Estates’; ; 

But, whereas, there was but quite 
an insufficient span -of time to draw up 
and to execute a partnership deed and 
hence the sale deed was executed and 
registered in favour of the Declarants as 
‘Co-owners’; 

And, whereas, the said co-owners 
and declarants have entered into a 
Partnership Deed referring to the pur- 
chase of ‘Doddengudda Estates’ by them; 

And, whereas, the sale deed of 
‘Doddengudda Estates’, was executel ‘on 
19-10-1968 and was got registered on 

31-10-1968, .as Document No. 1667 of 
1968-69 at pages 169-180 Volume 1151 of 
Book 2, by the Headquarters suk Regis- 


trar of the Registration District of 
Chickmagalur. for a sum of Rupees 
22,75,000/-; 

And, whereas, the declaranis, now 


do desire to clarify, to ratify and to de- 
clare that they are the co-owners and 
partners of a Firm, registered with the 
Registrar of Firms, Bangalore, under the 
name and style of ‘Doddengadda Eszate’s 

The said declarants and partners do 
hereby further clarify, ratify and declare, 
by virtue of this Deed of Deaclaraticn of 
Mutation of Nomenclature, that they are 
the registered owners -and partners of 
the said ‘Doddengudda Estates’, in Heu of 
and in juxtaposition to the rames men~- 
tioned as co-owners in the aforasaid 
Sale-deed, and that they are bcunð by 
and governed by the provisions of the 
Indian Partnership Act, 1932, both as to 
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their proprietary rights therein, as also 
as to their share in the profits and losses 
of the said Registered firm, ‘Doddengudda 
Estates’, as more particularly specified in 
their Partnership Deed. 

Now, therefore; know all men by these 
presents that the co-owners and Partners 
of ‘Doddengudda Estates’ do hereby seek 
the Transfer of Khata, Record of Rights, 
Pahani Register and Index from their 
Individual names to the name of their 
registered ‘firm ‘Doddengudda Estates’, 
referred to in this deed. of Declaration 
of Mutation of Nomenclature as more fully 
described in the Schedule I and II here 


elow: 
SCHEDULE I 
All these pieces and parcels of land 
together with Coffee Plantations, Paddy 
Fields, Jungles, trees, buildings and other 
assets and appurtenances of - the Estates 
commonly known as Doddengudda Estates 


comprising of the following- items and 
situated: in the “Registration District of 
Chickmagalur within the Registration 


Sub-District of Chickmagalur and making 
a total acreage of 584 (Five Hundred and 
eighty four) acres and 18 (eighteen) 
guntas, more or less. (Details of Items I 
to VI omitted as not necessary) 


SCHEDULE II 


Buildings: Manager’s Bungalow,’ Sup- 
erintendent’s Bungalow, out-houses, office 
room, staff quarters, Cooly lines, other 
buildings and constructions such as pulp 
house, pump house, stores, barbecues, 
cattle sheds. car sheds, fumigation sheds, 
Engine sheds, water tanks, wells and- ete., 
appurtenant to and relating to Dodden-~ 
pudda Estates. 


In Witness whereof, ‘the declarants 
aforesaid have set their hands unto this 
deed of Declaration of mutation of no- 
menclature this day of March, 1969, at 


Chickmagalur. i 
. ‘Sd/- Mrs. E. A. Rebello 
and Nine others” 


4. From the document, it is seen, 
that the Coffee Estates described there- 
under known as ‘Doddengudda Estates’ 
belonged to Kumara Rajah M. A. Muthiah 
Chettiar and his brother M. A. M. Rama- 
swamy Chettiar, who by a sale deed exe- 
cuted on 19-10-1968 and registered on 
31-10-1968 had conveyed the same for a 
consideration of a sum of Rs. 22,'75,000/- 
fin favour of the declarants; that it was 
the intention of the declarants to form 
themselves into a partnership firm to own, 
maintain and run the said estates and 
that as the partnership deed could not be 
drawn up and executed before the sale 
deed was executed, the sale deed was exe- 
cuted in favour of the declarants as co- 
owners but subsequently the declarants 
had executed the partnership deed, refer- 
ring to the purchase of ‘Doddengudda 
Estates’ by them. The. intention of the 
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declarants in executing the document is to 
declare that the ‘Doddengudda Estates’ 
are the properties of the partnership firm 
which they had. formed and that their 
legal relationship in respect of the said 
estates is not as co-owners but partners. 
5. The question is whether the 
document falls within the definition of 
‘conveyance’ in Section 2 (1) (d) of the 
said Act, which defines ‘conveyance’ thus: 


“Conveyance includes a conveyance 
on sale and every instrument by which 
property, whether moveable or - im- 
moveable is transferred inter vivos and 
which is not otherwise specifically provid- 
ed 7 by the Schedule;” 


Sri B. K. Rave andes Rao, 
the reared Additional Government Ad- 
vocate, submitted. that on the purchase of 
the ‘Doddengudda Estates’, the declarants 
became co-owners; but when | the pro- 
perties ceased to be held as co-owners 
and became the ‘trading assets of the 
partnership firm, the title in them vest- 
ed in all the partners and that when the 
exclusive property of a partner is brought 
into the common stock of the partner- 
ship firm there is a transfer of property 
from the individual partner to all the 
partners. Therefore, the learned coun- 
argued that -the instrument. in 
question is one by. which. immoveable 
property is sought to be transferred inter 
vivos and which is not otherwise specifi- 
cally provided for by the Schedule and 
hence it satisfies the definition of a ‘con- 
veyance’. He however conceded that if the 
Instrument does not amount to a ‘con- 
veyance’, it cannot be construed as a deed 
of partnership chargeable to duty under 
Article 40 of the Schedule and.that the 
opinion of the Chief Controlling Revenue 
Authority in Mysore in that regard can- 
not be supported. He further submitted 
that if we are of the opinion that the deed 
is not a ‘Conveyance’, it would fall under 
Article 5 (d) of the Schedule that is, a 
‘Memorandum of an Agreement’ 
otherwise provided for on which the pro- 
per stamp duty payable is Rupees 3/-. 


7. In support of his argument, the 
learned Additional Government Advocate 
relied on the decisions in Narayanappa 
v. Bhaskara Krishnappa, ATR 1966 SC 
1300 and Sudhansu Kanta v. Manindra 
Nath, AIR 1965 Pat 144 which have no 
drect bearing on the question before 
us. 


8. The Rises of partoer is to 
embark upon a joint venture and for that 
purpose to bring in as capital, money or 
property including immovable property. 
When it is shown that property, what- 
ever its character. is brought into’ the 
common stock of the partnership firm. it 
would cease to be the exclusive property 
of the’ person who brought it in and it 


‘would be the trading asset of the partner- 


not . 
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ship in which all the partners wouli have 
interest in proportion to their share in the 
joint venture of the business of the part- 
nership. Since the firm has no legal exist- 
ence, the partnership property wil vest 
in all the partners. The provisions of the 
Indian Partnership Act, 1932 do no; pres- 
cribe any particular mode by which pro- 
perties whether moveable or immcveable 
have to be brought into common stock. 
For the purpose of bringing the separate 
property of a partner into the ccmmon 
stock of the firm, it is not necessary to 
have recourse to any written document 
at all. As soon as the partners interd that 
their separate properties should tecome 
the partnership properties and th=y are 
treated as such, then by virtue of tke pro- 
visions of the Partnership Act, the pro- 
perties become the properties of th2 firm. 
This result follows by operation ci law. 
This sort of contribution or transfer is not 
prohibited by the Transfer of Property 
Act or the Registration Act (vide Prem 
Raj Brahmin v. Bhani Ram Brahmin), 
ILR (1946) 1 Cal 191 at pp. 193-194. 

9. Though under law a written 
document is not necessary to bring in the 
separate property of a partner irto the 
partnership stock and such property be- 
comes the property of the firm whan the 
partner intends to bring it and treat the 
same as such, where a document È exe- 
cuted by a partner as a formal conveyance, 
the question is not “whether the =2ontri- 
bution or transfer could not be efected 
otherwise than by execution of a docu- 
ment, but whether the document is a 
conveyance’ as defined under Sec- 
tion 2 (1) (d) of the Act. The Act sub- 
jects to duty the instruments falling vithin 
the description of documents specified in 
the schedule and for fixing the duty pay- 
able, the substance of the dociment 
should be looked into. 


10. A partner can sell his property 
to a partnership firm which includes him- 
self as a member. Whether the partner 
sold his property or he contributed the 
property to the common stock is a ques- 
tion which would depend upon his inten- 
tion and on the language of the docu- 
ment. Where the document contains no 
words whatever of a dispositive charac- 
ter, which. expressly or by nec2ssary 
implication, amount to a transfer of in- 
terest as between one partner and the 
others, there is irresistible concdusion 
that the properties were brough- into 
the common stock. 

11. In Chief Controlling Revenue 
Authority v. Chidambaram, AIR 1978 Mad 
5 (FB) there was a trading joint Hindu 
family the assets of which were involved 
in certain protracted partition proceed- 
ings. In the said proceedirigs, Chidamba- 
ram Chettiar, one of the parties to that 
litigation . and a member of the family, 
agreed to take certain mill properties and 
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machinery relating thereto for Rupees 
3,30,000/-. On 6-6-1962 an instrument 
was executed between ten persons includ- 
ing the said Chidambaram Chettiar styl- 
ed as a partnership deed; under Clause (8) 
of the said instrument, the aforesaid 
sugar mills ete.. dealt with ix the Court 
proceedings were declared as the pro- 
perties of the partnership firm formed in- 
cluding Chidambaram Chettiar as a part- 
ner thereof. The.instrument p2rported 
to set forth the respective shares of the 
partners and contained other provisions 
in respect of dissolution, accounting etc. 
The Chief Controlling Revenue Authority, 
Madras, raised a questior. the: the docu- 
ment was liable to be charged as a ‘con- 
veyance’ under Article 23 of Schedule I 
of the Indian Stamp Act, (Madras Amend- 
ment Act No. 19) 1958. or that even if it is 
construed as a document of partnership 
under Article 46 of the said Sch=dule, it 
was liable to be considered as a composite 
document and liable to be charged with 
a higher :duty under Section 5 or Sec- 
tion 6 of the Indian Stamp Act On a re- 
ference to the Madras High Court, it 
was held that the document was not a’ 
‘conveyance’ and cannot de consczrued as 
such but was a deed of partnership and 
dutiable as such. In answering tke refer- 
ce Anantanarayanan C~ J. observed 
us: 


“Certainly, a partner can sell his 
property to a partnership firm which in- 
cludes himself as a member. Eut the 
question whether there was such a sale, 
would depend upon his intention and on 
the language of the documert. In the 
present case, the very partnership firm 
formally comes into existence urder the 
document, and there are no worcs what- 
ever of a dispositive character. which, 
expressly or by implication. amount to a 
transfer of interest as between the 5th 


defendant and the other partners. Ad-° 


mittedly,. Clause (8), which is the only 
clause relied on can only be taken as a 
declaration of the rights of the partner- 
ship in these aforesaid properties, con- 
sequent upon the fact that the properties 
were brought into the commen stock. 


12, In the instant case. the instru- 
ment in question does not purrfort to con- 
vey the ‘Doddengudda Estates’ to the 
partnership firm. It merely reecrds thel 
intention of° the partners to treat the 
properties purchased under the register- 
ed sale deed dated 19-10-68 as the part- 
nership assets of the firm. ‘The change 
of legal relationship from one of co- 


“owners to partners in respect of im-|. 


moveable properties is not breught about 
by the instrument but by operation of 
law by virtue of the fact that the part- 
ners agreed to treat the saic prcperties. 


. (Sic). The learned Additional High Court 


Advocate relied on the following clause in 
the instrument to show that i purports 
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to convey immoveable property to the 
partnership firm: 

“Now, therefore, know all men by 
these presents that the co-owners and 
partners of ‘Doddengudda Estates’ do 
hereby seek the transfer of Khata, Re- 
cord of rights, Pahani Register and Index 
from their several individual names to 
the name of their registered firm ‘Dodden- 
gudda Estates’. t 


13. If the`'Doddengudda Estates’ ` 


became the properties of the partnership 


firm by reason of the intention of the - 


partners to treat the said estates as aSsets 
of the firm by bringing the same to the 
‘Jecommon stock, they are entitled to have 
the Khata, Record of Rights ete., trans- 
ferred from their -several individual 
names to the name of the firm. That is 
a consequence which follows as a result 
of the estates ceasing to be the property 
of the individual partners and vesting in 

the ‘partnership firm. 
l4. For the above reasons, we 
answer the reference that the document 
in question is neither a ‘deed of convey- 
ance’ as defined in Section 2 (1) (d) nor 
a ‘deed of partnership’ falling under Arti- 
cle 40 of the Schedule to the Act but it 
is a ‘memorandum of agreement’ charge. 
able to stamp duty of Rupees 3/- under 
Article 5 (d) of the Schedule of the 
Mysore Stamp Act, 1957. The reference 

answered accordingly. 
Reference answered. 
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V. S. MALIMATH, J. . 
Deepchand, Appellant v. Hansaraj 
Sait, Respondent. i 


Second Appeal No. 156 of 1965, D/ 
27-11-1970, from judgment and decree of 
- Civil J., Kolar, D/- 31-7-1964, 


(A) Easements Act (1882), Section 18 = 


— TWustration (b) — “Open a new 
window” — Owner of property is entitl- 
ed to do it without infringing others’ 
rights — His right need not be expressly. 
conferred by the title deed of the pro- 
perty — (X-Ref.:— Transfer of Property 
Act (1882), Section 55). (Para 5) 


(B) Easements Act (1882), Sec, 18 — 
Illustration (b) — Right of privacy — It 
is purely customary — Its invasion by 
opening of new window by neighbour- 
owner in his property can be prevented 
only if local custom against such opening, 
plaintiff's enjoyment of that 
its infringement are pleaded and proved. 

- (Para 6) 

L. S. Varadaraja Iyengar. for Appel- 
lant; K. Prahalada Rao, for Respondent. 

JUDGMENT :— This is a defendant’s 


second appeal against the decree passed ` 


CO/EO/B393/71/JRM 


‘sidering the evidence on 
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by the Civil Judge, Kolar in Regular Ap- 
peal No. 151 of 1961, modifying the decree 
passed by the Munsiff at Kolar Gold 
Fields in Original Suit No. 304 of . 1960. 
The respondent-plaintiff brought the suit 
for a declaration that he is the owner of 


- the vacant site shown as A, B, X, E, F 


and equal right in the common wall 
marked BF in the plaint sketch and for 
a mandatory injunction.directing the de- 
fendant to.close the window newly put 
up in the ‘upstairs facing the open space 
and the drain draining out the water 
from the-defendant’s building falling on 
the open space. The plaintiff and the 


defendant have purchased the adjoining 


Properties from the common owners 
Venkatalakshmiah Setty. and his two 
brothers, The property purchased by the 
plaintiff is shown as A, X, C., D, E, M, in 
the plaint sketch. The property pur- 
chased by the defendant is shown as 
BGLK HF. ‘The properties in question 
are situate in  Bangarpet town in the 
District of Kolar. 

The plaintiff's case is that the wall 
B F is the common wall, in which the de- 
fendant is not entitled to open a window 
facing the open space belonging to the 
Plaintiff, as the same amounts to infringe- 
ment of the right of privacy of the plain- 
tiff and the members of his family. His 
further case is that the defendant is not 
entitled to open drains draining out 
water from his building and allowing it 
to fall in the open space of the plaintiff. 
The defendant resisted the suit on various 
grounds. The defendant contended that 
the wall B Fis the exclusive wall be- 
longing to him. He further contended 


that he has a right to open a window . 


as he had done in the wall BF opening 
towards the open space belonging to the 
plaintiff. He also contended that he has 
got a right to let out drain water in the 
open space belonging to the plaintiff. 


2. The learned Munsiff, after con- 
record, partly 


decreed the suit of the plaintiff.- The 


learned Munsiff issued a permanent in-- 


junction restraining the defendant from 
letting out drain water from. the first floor 
portion of his house shown as BGLF on 
the plaintiff's open space shown as ABFX. 
The suit of the plaintiff in so far as it 
related to a mandatory. injunction direct- 
ing the defendant to close the window 
put up in the wall BF was dismissed. 

3. The decree passed by . the 
learned Munsiff was not challenged by 


. the defendant in appeal. . It is only the 


plaintiff that went up in appeal, to the 
Court of the Civil Judge in so far ‘as 


his suit for mandatory injunction direct- 


ing the defendant to close the window 
in the wall was dismissed. The: decree 
passed by the trial Court against the de- 
fendant restraining him from. letting ouf 
drain water in the open space of the 
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plaintiff has, therefore, become final. The 
learned Civil Judge allowed the appeal 
of the plaintiff and made a 
favour of the plaintiff ‘directing. the de- 
fendant to close the window put up by 
the defendant in the wall BF, œ: the 
ground that the said window affects the 
tight of privacy of the plaintiff end the 
members of his family.. - - i 


4, It is the legality of the decree 
passed by the. learned Civil Jvdge in 
appeal that is challenged by the defen- 
dant in this-second appeal under Sec- 
tion 100 of the Code of Civil Procezure. 


5. Sri L. S. Varadaraja Ivengar, 
learned counsel for the appellant, con- 
tended that the decree passed Ey the 


learned, Civil Judge directing the defen-. 


dant to close the window put up in the 
wall BF is not. in accordance wiza law. 
Shri Varadaraja Iyengar rightly invited 
my attention to the fact that both the 
Courts have concurrently recorded a find- 
ing in favour of the defendant tiat the 
wall BF in which the window hes been 
put, is the exclusive wall belongmg to 
him and not a common wall. as- pleaded 
by the plaintiff. Shri Varadaraja Ivengar 
contended that in law the defencant is 
entitled to.enjoy the property in any 
manner he likes as long as he dozs not 
interfere with the rights of the plaintiff: 
He further submitted that the defendant 
being the exclusive owner of the wall BF 
he is in law entitled to open a window 
in the said wall. The only reasor given 
by the learned Civil Judge for granting 
an injunction in favour of the plaintiff 
directing the defendant . to clcse the 
window in the wall BF is that the sale 
deed Exhibit D-1, under which the cefend- 
ant acquired the property, does not 
- reserve any right in favour of the cefend- 
ant to open a window in the wall BF 
so as to open towards the open space 
sold to the plaintiff. : 


In other words, it was not enough 
for the defendant to acquire the property 
including the wall BF under the sale 


deed Exhibit D-1 in order to entitle him . 


to open a window in the wall. That 
right was further, according to the 
learned Civil Judge, required to be speci- 
fically conferred by the sale deed Ex- 
hibit D-1 executed by the former cwners 
in favour of the defendant. This is a 
wholly erroneous assumption msde by 
the learned Civil Judge. -The owner of 
a property is entitled to open windows in 
the walls located in his property, so Jong 


as there is no infringement of the right - 


of others: A right to open a wincow in 
one’s own property need not in so many 
words be conferred in the title deed -mder 
which a person acquires the property. The 
Court below, was, therefore, required to 
ascertain as to whether the plaint-f has 
acquired such a right as to entitle him to 
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prevent the defendant from opening a 
window in his own wall which right he 
otherwise possesses, The learned Civil 
Judge has: not at all examined the case 
from this point of view. ER 


6. It is necessary to remember 


` that there is no such thing as a natural 


right of privacy recognised: by _aw any- 
wherein India. - It is orly a customary 
easement- arising by virtue of a local 
custom. As provided by Section 18 of 
the Indian Easements Act, 1882; an ease- 
ment may be acquired in virtue of a 
local custom. - Illustration (b) to Sec- 


. tion 18 of the Indian Easements Act which 


reads as follows, makes it quize clear 
that a right of: privacy can be acquired as 
a customary easement. 


` “Illustration (b). By the castom of 


‘a’ certain ‘town no owner or occupier of 


a house can open a new window therein 
So as substantially to invade his neigh- 
bour’s privacy. A builds a houzge in the 
town near B’s . house; A thereupon 
acquires an easement that B shall not 
open new windows in his house so as to 
command a view of the portiors of A’s 
house which are ordinarily excluded from 
observation, and B acquires a lixe ease- 
ment with respect to A’s house.” 

It is clear from illustration (b) to 
Section 18 of the Indian Easements Act, 
1882 that in order to entitle the plain- 
tiff to a decree for a mandatory injunc- 
tion directing the defencant to -lose the 
window put up in his own property, the 
plaintiff must establish that there is such 
a customary right in the. town where the 
Properties .are located that no owner or 
occupier of house can open a new window 
therein so as to substantially irvade his 
neighbour’s privacy. The plaintiff, 
therefore, has to plead and prove that 
there is a custom in the town where the 
properties are situate that no owner or 
occupier of a house can open a new 
window therein so as to substantially in- 
vade his neighbour’s privacy. He has 
further to establish that the plaintiff has 
enjoyed such customary right of privacy 
and that there is an ‘infringement or a 
threat to the infringement of such a 
right. In the preserit case, no basis for 
a customary right, as required by Sec- 
tion 18 of the Indian Easements Act, 1882, 
has been laid in the plaint. The only 
statement in the plaint in suppo-t of the 
plaintiff's case is as follows :— 

“That the acts of the defendant in 
opening a window above the common wall 
facing the open space’ belonging to the 
plaintiff amounts to infringement of the 
right of privacy of the plaintiff and the 
members of his family and in opening 
a drain to drain out water from his build- 
ing and allowing it to fall in the open 
space of the plaintif amounts to affecting 
the easementary rights of the dlaintiff. 
The defendant is not entitled to do sO. 
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That the defendant has to close the 
window which he has opened in the up- 
stairs facing the open space and the 
drain draining out the water and allow- 
ing the same to fall in the open space.” 


It is clear from the case made out 


` by the plaintiff in his plaint that he has 
nowhere pleaded that there is a custom 
in the town of Bangarpet where the pro- 
perties are situte to the effect that no 
owner or occupier of a house can open a 
new window therein so as to substantially 
invade his neighbour’s privacy. No 
only that the plaintiff has not pleaded 
such a custom but he has also not led 
any evidence in order to establish such a 
custom. The learned counsel for the res- 
pondent was also not able to assert that 
any such custom is judicially recognised 
as prevailing in the town of Bangarpet. 
There is, therefore, absolutely no basis 
for the plaintiff to claim a right to pri-: 
vacy, as he has done in this case, As 
he has not established a right of privacy, 
the plaintiff is not entitled for a man- 
datory injunction directing the defendant 
to close the window which he has put in 
his own exclusive. wall. The decree 
passed by the learned Civil Judge in so 
far as it grants mandatory injunction 
directing the defendant to close the 
window in the wall BF has therefore to 
be set aside. : 
: For the reasons stated above, 
this appeal is allowed and the decree 
passed by the learned Civil Judge is set 
aside and that of the learned Munsif is 
restored. In the circumstances, the 
parties shall bear their respective costs. 
Appeal allowed. 
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D. M. CHANDRASHEKHAR AND S, 
R. RANGE GOWDA, JJ. 
L. Gowramma, Petitioner v. The 
Chairman, City Improvement Trust Board, 
Bangalore and another, Respondents. 
Writ Petn. No. 4842. of 1970, D/- 
22-3-1971. i 
City of Bangalore Improvement 
(Allotment of Sites) Rules (1964), 
Rule 10 (1) (i) — Persons acquiring owner- 
ship of lands or houses after the publi- 
cation of preliminary notification for their 
acquisition under Sec. 4 Land Acquisition 
'Act or Section 16 City of Bangalore Im- 
provement Act cannot claim any priority 
in allotment of sites under Rule 10 (1) (i) 
— (1881) 17 Ch D 746 and.AIR 1965 SC 
871, Referred to. (Para 11) 
Cases Referred: Chronological 

. (1965) AIR -1965 SC 871 (V 52) = 
1965 (2) Cri LJ 1. Kanwar Singh 
v. Delhi Administration 

(1881). 17 Ch. D 746 = 50 LJ Ch. 
657, Ex. parte Walton, In re Levy 8 
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Paras 


K. C. Narasimhan, for Petitioner; V. 
H. Ron, for Respondent No. 1. ¢ 

CHANDRASHEKHAR, J. :— The 
Bangalore City Improvement Trust Board 
(hereinafter referred to as the Trust 
Board) formed a lay-out called “the West 
of Chord Road, II Stage Lay-out?” in 
Rajajinagar, Bangalore. The Trust Board 
called for applications from persons intend- 
ing to obtain sites therein. The peti- 
tioner as well as respondent-2 had appli- 
ed for site No. 1251. That site was allot- 
ted.to respondent-2, 


2. In this Writ Petition under 
Articles 226 and 227 of the Constituion, 
the petitioner has prayed for quashing the 
allotment of that site to respondent-2. She 
has also prayed for a mandamus directing 
the Chairman of the Trust Board (respon- 
dent-1) to allot that site to her. 

3. Mr. M. C. Narasimhan, learned 
counsel for the petitioner, contended that 
in allotting that site the petitioner should 
have been preferred to respondent-2, be- 
cause she (the petitioner) had purchaseda 
site from a private person under a regis- 
tered sale deed dated 21-11-1968 and that 
the site had been subsequently acquired 
by the Trust Board. 

4. © Sub-rule (1) of Rule 10 of the 
City of Bangalore Improvement (Allot- 
ment of Sites) Rules, 1964, (hereinafter 
referred to as the Rules) sets out four 
principles to which regard should be had 
in making selection of applicants and fix- 
ing the priority for allotment of _ sites. 
Clause (i) of that sub-rule reads :— 

(i) applicants whose lands or houses 
have been acquired by the Board provid- 
ed they are otherwise qualified for allot- 
ment. 

5, The site purchased by the peti- 
tioner from a private person, was situate 
in Survey No. 171/3 of Kethamaranahalli, 
which was one of the several Survey 
numbers acouired for an improvement 
scheme of the Trust Board under the final 
notification dated 18-11-1967 issued under 
S. 18 of the City of Bangalore Improve- 
ment Act, 1945, (hereinafter referred to 
as the Act). Admittedly the petitioner’s 
purchase of that site, was not only subse- 
quent to that final notification but also 
subsequent to the preliminary notification 
dated 3-2-1964 under Section 16 of the 


. Act which preceded that final notification. 


6. Mr. Vasanth Ron, learned 
counsel for the Trust Board, contended 
that a person who purchases from a 
private person a land or a site after the 
issue of a preliminary notification under 
Section 4 of the Land Acquisition Act 
or Section 16 of the Act proposing to 
acquire that land, cannot be said to be a 
bona fide purchaser and cannot claim any 
special consideration or priority under 
Clause (i) of Rule 10 (1) of the Rules. 
Mr. Ron added that the petitioner who 
purchased the site after the final notifica~ 


R 
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tion was issued, could not claim any be- 
nefit under Clause (i) of Rule 10 (1). 

T: On the other hand, Mr. Naza- 
simhan contended that the words “appli- 
cants whose lands or houses have been 
acquired” occurring in Clause (i) of Rale 
10 (1), are not subject to any qualification 
or restriction that such applicants should 
have ` been owners of lands or houses 
prior to the issue of a preliminary notifi- 
cation proposing to acquire such lands 
or houses, or prior to the issue of a final 
notification declaring that such lands or 


houses are needed for a public purpcse. - 


Mr. Narasimhan ‘added that a land pzo- 
posed to be acquired under a preliminery 
notification, may or may not be acquired 
ultimately and that the proposal . to 
acquire it may be dropped subsequently. 
It was also submitted by Mr. Narasimkan 
that the petitioner was not aware of 
those preliminary and final notifications 
when she purchased the site in 1968. 


8. No doubt, Clause (i) of Rule 
10 (1) does not contain any express words 
excluding the application of that clause 
to cases of applicants who become 
owners of lands or houses after the is- 
sue of a preliminary notification or a final 
notification for acquiring such lands or 
houses. As stated by Lush, L. J.. in his 
separate and concurring judgment in Ex 
parte Walton. In re: Levy ((1881) 17 Ch. 
D 746 at p. 757), where a literal constrc- 
tion of a section defeats its object or leads 
to manifest absurdity, the Court may 
qualify the generality of words in order 
to carry out object of that section. 

9. In Kanwar Singh v. Delhi Ad- 
ministration (AIR 1965 SC 871), zhe 
Supreme Court quoted with approval zhe 
following statement of law in Maxwell 
on Interpretation of Statutes, 11th E/jn. 
pp. 221-224 and 266: 


“It is the duty of the Court in con- 
structing a statute to give effect to 


the intention of the legislature. If, there- . 


fore. giving a literal meaning to a word 
used by the draftsman, particularly ia a 
penal statute, would defeat the object of 
the legislature, which it is to suppress a 
mischief, the Court can depart from ihe 
dictionary meaning or even the popular 
meaning of the word and instead give it 
a meaning which will advance the re- 
medy and suppress the mischief.” 

10. The publication of a preli- 
minary notification under Section 4 of 


the Land Acquisition Act or Section 16° 


of the Act, is a notice to the public tnat 
the land or lands mentioned therein are 
proposed to be compulsorily acquired. 
Likewise, the publication of a final noti- 
fication under Section 6 of the Land 
Acquisition Act or Section 18 of the Act, 
is a notice to the public that the land or 
lands mentioned therein are needed fcra 
public purpose. ee 


_ would defeat the 
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11. If the expression “applizants 


‘whose lands or houses have been acguir- 


ed by the Board” is construed literally 
So as to include persons who acquire 
ownership of lands or houses after the 
Same have been included in a preli- 
minary . notification under Section 4 of 
the Land Acquisition Act or under Sec- 
tion 16 of the Act,-or in a final notifi- 
cation under Section 6 of the Land 
Acquistion Act or Section 18 of the Act 
there will be a scramble to purchase sites 
in a land or lands included in a prelimi- 
nary or final notification in order to 
claim preferential treatment in allot- 
ment cf sites.in the lay-outs that may 
later be formed by the Trust Board in 
such land or lands. and persons wko do 
not join in such scramble, will have 
little or no chance .of being ‘albtted 
sites in such lay-outs. Surely, the rules 
could not have been intended to give 
preference to persons who resort to 
such speculative transactions and ta de- 
prive chances of allotment of sit2s to 
persons who respect law. As a Eteral 
construction’ of Clause-(i) of Rule 1D (1) 
i object of that Rule, 
we think it is reasonable to qualify the 
words ‘lands or houses‘ so as to ex- 
clude lands or houses the ownership of 
which is acquired by persons after the 
publication of a preliminary notification 
under Section 4 of the Land Acquisition 
Act or Section 16 of the Act. in which, 

such lands or houses are included. ; 


12. ` As the petitioner's purchase 
of the site from a private perscn in 
Survey No. 172/1; was subsequent to is- 


sue of the preliminary and the Final 
notifications under Sections 16 anc 18 
of the Act, which included that survey 
number, she could not claim any pre~ 
ference or priority under Clause (i: of 
Rule 10 (1) in regard to allotment of the 
site applied for by her, 
13. Mr. Narasimhan ‘submitted 
on many earlier occasions when 
the Trust Board acquired lands in 
which private persons cwned sites 
the Trust Board reconveyed or allotted 
those very sites to them and that in the 
case of this petitioner also the Trust 
Board should have reconveyed or allot- 
ted to her the very site she had purchas- 
ed from a private person, But Mr. 
Narasimhan was not able to poin: ouf 
any provision of law under which the 
erstwhile owner of a land acquired by 
the Trust Board, can claim as of right, 
that such land or any portion thereof 
should be reconveyed or allotted ta her. 
Hence there was no obligation on the 
Trust Board to reconvey ` or to allot 
the site which she had purchased from 
a private person. 
14.. Lastly, it was contended by 
Mr. Narasimhan that the petitioner had 
a better claim than respondent-2 for be- 
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ing allotted site No. 1251. Mr. Ron has 
’ produced before us 
made- by the petitioner and respondent 
2 for allotment of that site. It is seen 
-from ‘these applications that respondent-2 
` had made applications to the. Trust Board 
on_ five .previous occasions for. allotment 
of a site to him and that those applica- 
tions were unsuccessful. On the other 
hand, the petitioner has not stated in 
her application that she had applied to 


the. Trust Board on:any earlier occasion 


of Rule 
(1). one of--the principles guiding the- 


for allotment of a site to her. 
15. Under Clause (iv) 


fie selection of applicants and fixing the 
priority for allotment, is*the number of 
years the applicant has been. waiting: for 
allotment of a site, that “is, that he did 
not secure a site earlier. though he was 


eligible and had applied for the same. 
In view of this principle the Trust 
Board was justified in preferring  res-- 


pondent-2 to the petitioner in regard to 
allotment of that -site. Hence, we do not 


- see any good ground to interfere- with 


the allotment of site- No.. 1251 to respon- 
dent-2. 

i 16. Before concluding, we may 
advert to the submission made by Mr. 
Narasimhan that in future allotments of 
sites, the application ‘of- the petitioner 
should receive due consideration. On 
this point it is not necessary to express 
any opinion in this petition, because if 
the petitioner should make an applica- 
tion in future, for allotment of a site by 
the Trust Board, such application will 
have to be considered on its merits and 
in accordance with the Rules. 

In the result, this petition 
fails and is dismissed. In the circums- 
stances of this petition, we direct the 
parties to bear their own costs. 

Petition dismissed, 


t 
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Anjanappa, Appellant v. The Land 
Acquisition Officer and Assistant Com- 
missioner, Nanjangud Sub- Division, Nan- 
jangud, Respondent. 

Misc. First Appeal No. 136 of 1968, 
‘D/- 28-8-70, against judgment and award 
passed by Civil J., Mysore, D/- 9-9-1966, 

Court Fees and Suits Valuations — 
Mysore Court Fees and Suit Valuation 
Act (16 of 1958), Section 48 — Fee on 
memorandum of appeal against award of 
compensation — Expression “amount 
awarded” in Section 48 means the 
amount computed under Section. 23 of 
the Mysore Land Acquisition Act inə 
«clusive of solatium = — -Ref:— 
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the -.applications | 


' Section 


- force for 


- appellant. 
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Mysore Land Acquisition. Act (7T of 
1894), Section 23) — 1970 (1) Mys LJ 91 
and AIR 1930 Mad 45 and AIR 1955 
Trav Co. 110 Followed — AIR 1970 Andh 
Pra 139, Dissented from. ` (Para 3) 
Cases Referred: - Chronological . Parag 
(1970) AIR 1970 Andh Pra 139 (V 57) 
=(1969) 1 Andh WR 381, K. A. 
Swamy v. Land Acquisition Officer 4 
(1970) 1970-1 Mys LJ 91, Subhadra 
. Bai v. State of Mysore ` 
(1955) AIR 1955 Trav Co. 110 (V. 42). 
= 1954 Ker LT 798. Abdul Rahi-- 
man Kunju v. State `. F 
(1930). AIR 1930. Mad -45 w 17) =" 
57 Mad LJ 357. Brahmanandam ` 
|v, Secy. of State ` 8 


. S. Rangarai, for Appellant. 


 HONNIAM, J.:— The question that 
arises for cònsideration in this appeal is 
whether an appellant, whose lands have 
been ‘acquired under the Land Acqui- 
sion Act, as in force in- the State of 
Mysore, to be hereinafter referred to as 
“the Act” being . dissatisfied with the 


amount of compensation awarded to him ` 


by the Court on a reference to it- under 
18 of: the Act appeals to the 
High Court, is bound to-include in the 
valuation of his appeal, fifteen per cent 
of thè market value of the land, which is 
statutory allowance payable under Sec- 
tion 23 (2) of the Act and pay Court 
fee thereon, or whether he is entitled 
to value the appeal excluding. the statu- 
tory allowance on the basis of difference 
between the claim and - the amount 
awarded by the lower Court. The answer 
to the question turns on the true con- 
struction of Section 48 of the Mysore 
Court Fees and Suits Valuation Act 1958 
to be hereinafter referred to as the “Court 
Fees Act”, which provides that the fee 
payable under this Act on a memoran- 
dum of appeal against a decision or an 
award or order relating to compensation 
under any Act for the time being in 
the acquisition of property 
for public purpose shall be computed on 
the difference between the amount 
awarded and the amount claimed by the 
Mr. Rangaraj, the ° learned 
counsel for the appellant contends that 
under Section 23 (1) of the Act, the 
amount of compensation to be awarded 
is to be determined by taking into con- 
sideration the factors stated in clauses 1 
to 6 of the said sub-section and in con- 
struing the expression ‘amount awarded’ 
in Section 48 of the Court Fees Act 
it should be taken to cover only the 


amount awarded having regard to the - 


considerations mentioned in Cis. 1 to-6 
in sub-sec, (1)-of Section 23 of the Act. 
According to him. the’ expression 
“amount awarded” in Section 48 of the 
Court Fees Act and in the Land Acqui- 
sition Act should receive similar con- 
struction. In support of his contention, 


-> 
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he relied upon the. provisions of Sec-- 
tions 26 and 27 of the Act. ; 

2. In order to answer the pcint 
raised by Mr. Rangaraj, it is necessary 
to refer to the relevant sections of the 


Act. Section 15 of the Act provides :— 
"In determining the amount of- 
compensation, the Deputy Commis- 


sioner shall be guided by the provisions 
contained -in Sections 23 and 24.” 


Section 23 (1). deals with matters to be 
considered in determining compensat: on. 
That Section -provides that in -determin- 
ing the amount: of compensation to be 
awarded for the land acquired under the 
Act, the Court shall take into considera- 
tion the several factors mentioned in 
that sub-section. Section 23 (2) | pro- 
vides :— ` 

“In addition to the ‘market-velue 
of the land, as above provided, the Ccurt 
shall in every case award a sum of 
fifteen per centum on such market- 
value in consideration of the compulsory 
nature of the acquisition.” 


3. Section 24 deals with maters. 


to be neglected in determining compen- 
sation and that section says that the 
factors mentioned therein should not be 
taken into consideration in - determiring 
compensation... Section 26 merely pres- 
cribes the form of award and*Sectior 27 
provides for awarding costs. These two 
Sections indicate the form of Award to 
be made by the Court. The Award 
as stipulated in the Act must state the 
area of the land acquired, -compensa-ion 
awarded, and the apportionment of the 
amount among all persons interested in 


the land in respect of whom the Deputy ` 


Commissioner has: information. Cnce 
the sum is deposited under Section 31, 
the function. of the Award ceases. 
Sub-section (2) of Section 26 states ~hat 
the Award shall be deemed to tea 
decree and the statement of the grounds 
of every such award a` judgment with- 
in the meaning of Section 2, Clauses (2) 
and (9) of the Code of Civil Procedure. 
A .decree according to the provisions of 
the Code of Civil Procedure is the formal 
expression of an adjudication - whick so 
far as the Court expressing it is concern- 
ed, conclusively determines the rights of 
parties with-regard to all or any of the 
matters in controversy. Section 34 of 
the Act provides. for payment of interest 
at 5% per annum, on the compensazion 
awarded. From a reading of these pro- 
visions, particularly the provisions con- 
tained in Section 15, it is clear that the 
expression ‘amount of compensation’ 
awarded by the Deputy - Commissicner 
includes not only the market value, but 
also the 15 per cent. thereon as requ:red 


to be determined under Section 23 be~- 


cause it is obvious that the Deputy Com- 


missioner- is bound to tender to the per-- 
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pulsorily acquired the said 15 per cent. 
also and to deposit the same in Court, if 
the land owner does not consent to re- 
ceive the same. A harmonious construc- 
tion of. the provisions referred to above 
leads to the only conclusion tkat -the 
total compensation . payable under the 
Act not only includes what is determin- 
ed under sub-section (1), but . also what 
is provided in sub-section ` (2) of Sec- 
tion 23 of the Act. It is therefore clear 
that the extra amount of . compensation 
claimed by the appellant in an appeal, 
should under Section 48 of the Court- 
fees Act include also the 15 per cent. 
of the market value and that he should 
pay Court-fee on the total. amount in- 
cluding the 15 per cent. It seems to us 
that he cannot value his appeal only at 
the excess market value claimed by him 
in the appeal excluding the statutory 
allowance of 15 per cent. but at the 
same time, in case of success not only 
claim that excess market value dezreed 
to him but also claim that the =eppallate 
decree should automatically give him 
an additional 15 per cent of the said ex- 
cess market value. We are of the view 
that the claim in appeal is different from 
the claim put forward by him before the 
Deputy Commissioner. That is the view 
that has been taken by this Court’ in 
Subhadra Bai. v. State of Mysore, (1970) 
1 Mys LJ 91. In that case this Court 
was no doubt, dealing with the question 
whether Court-fee had to be paid on the 
current - interest on the’ aggregate 


“amount determined under Section 23 of 


the Act. But while doing so, tha Court, . 
had to construe Section 48 of th Court- ` 
fees Act and. had to interpret the ex- 
pression “amount awarded” occurring in 
that Section. On that point, this is what 
the Court said: 


“We hold that the expression 
‘amount -awarded’ in Section 48. of the 
Court-fees Act, means the amount com- 
puted under Section 23. of the Land, 
Acquisition Act inclusive of solatium.” 
Same view has been taken by the 
Madras High Court in Brahmanandam v. 
Secretary of State, (AIR 1930 Mad 45) 
and the High Court of Travancore- 
Cochin in Abdul Rahiman Kunju v: 
State, (AIR 1955 Trav Co 110). 


4, Mr. Rangaraj 
Full Bench decision. of the 
Pradesh High Court in K. A. Swamy v. 
Land Acquisition Officer, (AIR 1970 
Andh Pra 139). Therein ‘their Lordships 
held that:— . 


“Under the Land Acquisition Act, 
while solatium under. Section 23 (2) may 
form part .of the compensation to be 
awarded by the Collector under Sec- 
tion 11, it does not form part of the 
‘award which the Court has to pass 


relied upon a 
Andhra 
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under Section 26, though it is requir- 
ed under Section 23 (2) to add 15% on 
the amount of market-value awarded by 
it, which will be in the nature of a 
direction to the Collector to pay the 
amount just in the same way as he is 
directed to pay interest. The reason for 
excluding solatium from the award to be 
passed by the Court is 
the solicitude of the Legislature not to 
overburden the owner whose lands are 
acquired against his will with payment 
of Court-fee thereon. Section 48 of the 
A. P. Court Fees and Suits Valuation 
Act itself requires payment of Court-fee 
on difference between the amount 
awarded and the amount claimed. The 
amount which an owner is required 
to claim includes neither solatium nor 
interest, but only compensation for 
all his interests in that land. Thus, so- 
latium under Section 23 (2) of Land 
Acquisition Act forms part of neither 
the claim nor of the award, and conse- 
quently, in appeal under Section 54 
thereof, no Court fee is payable on such 
amount.” 

This decision appears to have not given 
due importance to the language of Sec- 
tion 15 of the Act, and the use of the 
expression ‘compensation’ in Section 34 
which is the aggregate of what is award- 
ed under Secton 23 (1) and Section 23 (2). 
With due respect, we differ from the 
law laid ‘down by their Lordships and 
prefer to follow the decision in Subhadra 
Bai’s case. (1970) 1 Mys LJ 91 referred 
to above. 

5. We therefore, overrule the 
objection raised by the appellant regard- 
ing payment of Court-fee on solatium 
and direct him to value the appeal in- 
cluding the statutory allowance and pay 
Court-fee thereon within a week. 

Order accordingly. 
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Ramachander Rao, Petitioner v. The 


Deputy Commissioner, Gulbarga and 
others, Respondents. . 

Writ Petn. No. 875 of 1969, D/- 
19-3-1971. 


(A) Mysore Land Revenue Act (12 of 
1964), Section 16 — The term Patwari is 
used in Hyderabad, for the ofice known 
as Shanbhogue in Mysore both of 
whom do writing work and maintain 
accounts in connection with revenue 


affairs of a village and therefore are 
Village Accountants. (Para 7) 
(B) Mysore Land Revenue Act (12 


1964), Section 16 (2) —- Where two per- 
sons jointly entitled to the office of Pat- 
wari discharge the functions of the office 
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perhaps due to, 
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in turns both of them should be Tegard- 
ed as persons holding the office within 
Section 16 (2) and not only the person 
actually working. (1968) 2 Mys LJ 366 
Expl. (Paras 9, 10) 
Cases Referred: Chronological Paras 
(1968) 1968-2 Mys LJ 366 = 12 
Law Rep 275, Narasimha Murthy 
v. State of Mysore : 
S. Murlidhar Rao, for Petitioner; 
K. S. Puttaswamy, High Court Govern- 


ment Pleader (for Nos. 1 and 2) and 
Appa Rao {for 3,), for Respondents. 
A. NARAYANA PAI, C. j.:— The 


petitioner, who was working as a Pat- 
wari of Nalwar village in Chittapur 
Taluk, Gulbarga District, questions the 
validity of what is described as an order 
by the Tahsildar terminating his employ- 
ment as Patwari. 


2. It appears that the above 
order was intended to put the 3rd res- 
pondent in the place till then occupied 
by me petitioner. 

3. It is an admitted fact that the 
petitioner was actually working as Pat- 
wari of the village on 1st April 1964 when 
the Mysore Land Revenue Act came into 
force. He therefore, contends that he is 
entitled to continue in office by virtue of 
sub-section (2) of Section 16 thereof till 


another person is appointed by the 
Deputy Commissioner under sub-sec- 
tion (1) of Section 16. 

4. The answer of the contesting 


3rd respondent to this claim is that he 
was the Pattedar Patwari of the village 
and that in certain litigation which termi- 
nated by an order of the Board of Re- 
venue of Hyderabad dated 8th July 1955 
it was decided that both he, the 3rd res- 
pondent, and the petitioner were jodi 
pattedars or joint holders of the pat- 
wargiri of the village Nalwar. By the 
same order the enjoyment thereof by 
the two was directed to be effected in 
turns of five years each. It so happens 
that the previous five years’ turn of the 
3rd respondent expired on 1963 and the 
petitioner entered upon his -turn of five 
years. 

5. The 3rd respondent therefore 
contends that not the petitioner alone, 
but both the petitioner and himself are 
persons holding that office within the 
meaning of sub-section (2) of Section 16 
of the Mysore Land Revenue Act and 
therefore entitled to the deeming provi- 
sion thereof and thus continue until 
another person is appointed by the De- 
puty Commissioner under sub-section (1). 

6. Now, sub-section (2) of Sec- 
tion 16 reads:— . 

“Persons holding the office of a 
Village Accountant for a village or 
group of villages immediately prior to 
the commencement of this Act shall be 
deemed to be village Accountants for such 


Ki 


.{accounts in connection 
affairs of a village and therefore are 


. Accountant for a village 
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village or group of villages till another 
person is appointed under sub-sec. (1). 


T. Before proceeding to consider 
these contending views, we may Cispose 
of the contention raised. in the co.nter- 
affidavit on behalf of the State Govern- 
ment that Patwari is not a Village 
Accountant at all. Tkat is quite an in- 
accurate understanding of the situation. 
Patwari is the term used in Hyderabad 
for the office which goes by the name 
of Shanbhogue in Mysore, both of whom 
do writing work and maintenance - of 
with revenue 


Village Accountants. 


8. The only point for ` considera- 
tion therefore is which of the two ver- 
sions regarding the holding of an office 
for purposes of sub-section (2) of Sec- 
tion 16 of the Mysore Land Revenus Act, 
1964, is correct. 


9. Mr. Murlidhar Rao for the 
petitioner insists that a person holding 
office for purposes of sub-section (2) of 
Section 16 can be no other than the per- 
son actually working or ‘dischargirg the 
functions of the offica on the daze the 
Act came into force. He relies upon an 
observation of this Court in the case of 
Narasimha Murthy v. State of Mysore, 
(1968) 2 Mys LJ 366 at page 377 — 


to understard the 

expression ‘per- 

of a Village 
or’ group of 
villages immediately prior to the 
commencement of this Act, occurrirg in 
Section 16 (2) of the Land Revenue 
Act, as being wide enough to include all 
persons actually in that office at the time 
including Shanbhouges like the peti- 
tioners.” 


This sentence does not support the sug- 
pestion that the persons holding any 
office for purposes of sub-section ~2) of 
Section 16 should necessarily be those 
who actually discharge the functions of 
the office. If there are two persons who 
are jointly entitled to the office, the fact 
that either on an understanding be- 
tween them or on an order of the Tourt 
they discharge the functions in <urns, 
does not mean that when one person is 
working the other person loses his 
character as holder of the office In- 
deed in relation to hereditary village 
offices, the expression ‘holder’ has al- 
ways been taken to mean a person who 
has an interest in a village office accord- 
ing to the law governing the same. That 
is the actual definition of the ‘holder of 
a village office’ or ‘holder’ given in 
Clause (g) of Section 2 of the Mysore 
Village Offices Abolition Act. To the 


“It is reasonable 
word ‘holding’ in the 
sons holding the office 
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said clause there is appended a proviso 
which reads:-—— ; 
“Provided that where any village 
office has been entered in a register or 
record under an existing law relating to 
such village office, as held by the whole 
body of persons having interest in the 
village office, the whole of such body 
shall be deemed to be the holder.” 
In our opinion, this explains why in Sec- 
tion 16 (2) of the’ Land Revenue Act, 
plural is used with reference to ‘holding’ 
whereas singular is used in relation to 


‘office’. The expression used, it will be 
remembered, is — 

“Persons holding the office of a 
Village Accountant  ...ccceccccssescessseces a 


10. On the language of the sec- 
tion and on the facts as found by the 
judgment on both the petitioner and the 
3rd respondent, we have no doubt in our 
mind that both of them should be regard- 
ed as persons holding the office of the 
Patwari of the Village Nalwar at the 
time the Mysore Land Revenue Act, 
1964, came into force. 


11. Mr. Murlidhar Rao, has 
ever, urged that 


how- 
such an interpretation 
would be in contravention of the con- 
stitutional principle that right to no 
public office shall be acquired by succes- 
sion. It is enough to say that wken per- 
sons who have already acquired that 
right make an adjustment between 
them, there is not commenced a series 
of successions, but what is put through 
is an arrangément for enjoying the 
right acquired by succession by plurality 
of persons, 


12. It is also obvious under Sec- 
tion 16 (2) that a single person appoint- 
ed by the Deputy Commissioner under 
sub-section (1) and posted to take 
possession of the same from whcever is 
functioning in the office would ba suffi- 
cient to displace the whole body of per- 
sons who may come within the descrip- 
tion of a holder of an office on tne date 
of the coming into force of the Mysore 
Land Revenue Act. 


13. On the facts of this case 


- therefore, we have no doubt that there 


has not been any contravention o2 either 
the Constitution or the Land Revenue 
Act or the Mysore Village Cffices Abo- 
lition Act. when the petitioner was ask- 
ed to make way for the 3rd respondent, 


à 14. The Writ Petition is dismis- 
sed, 


Petition dismissed, 
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C HONNIAH AND E. $S. VENKATA- 
' RAMIAH, JJ. - 


Govinda Naik Gurunath Naik, Ap-: 


pe_lant v. Gururao Puttanbhat Kadekar 

sirce deceased by L. Rs. Mrs. Padmavathi 
sues Kadekar and others, Respon- 
ents. 


First Appeal No. 22 of 1964, - D/- 
6-3-1970, from judgment and decree of 
Civil J. Hubli, D/- 2-8-1963. 


(A) Contract Act (1872), Section 17 
— Fraud — Pleading and proof — Mere 
creation of suspicion is not sufficient 
proof. ; 

The party alleging fraud is bound to 
establish it by cogent evidence and even 
if he creates some suspicion that cannot 
be accepted as proof. Unless the proved 
circumstances are incompatible with the 
hypothesis of the person charged with 
fraud having acted in good faith they 
cannot be accepted as sufficient proof 
of fraud. (Para 11) 

Where a mortgagor had the ability 
to manage his 
legal advice in all matters and he him- 
self started a jewellery business in 
partnership with a legal adviser, in 


absence of any suspicious circumstance 


it could not be said that in obtaining 
a deed of simple mortgage executed by 
the mortgagor, the mortgagee practiced 
fraud. (Paras 15, 18 
and 19) 
` (B) Contract Act (1872), S. 16 — 
Plea of undue influence — Duty of Court 
in examining such plea. ~ 
In examining the plea of undue in- 
fluence, the Court has to consider whe- 
ther the person was in a_ position to 
dominate the will of the other person, 
whether in fact dominated the 
mind of other- person, whether 
the person was of such a weak 
mind as would make him helpless against 
the dominating person, whether he could 
have had no independent ‘advice -to 
enable him to arrive at an independent 
judgment and whether the transaction 
was so unconscionable as it would have 
revolted against the conscience `of the 
Ccurt. The fact that the defendant has 
been indebted to the plaintiff or the 


plaintiff advised him at . some stage in 


tha best interest of. the defendant are 
nct in themselves circumstances to prove 
_that the plaintiff has -exercised undue 
in“luence. ee (Paras 21, 22) 

B. K. Ramachandra Rao and A. G. 
Holla, for Appellant; K. R. Karanth and 
Pedubidri Raghavendra Rao, for Respon- 
dents. 


HONNIAH, J.:— This is a Defen- 


dant’s appeal. The defendant became 
tha owner of the suit schedule pro- - 
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properties ‘having expert 


. tioned in the deed is 
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perties by virtue of his adoption to his 
adoptive father Gurunath Naik in 1933, 
Even prior to the adoption, the plain- 
tiff was a tenant of a portion of the left 
wing of the property situated in Durgada 
Bail in Hubli Town belonging to Defen- 
dant’s adoptive father. When the defen- 
dant was about 18 years of age he be 
fan to manage the properties and there- 
after also the plaintiff continued to be 
a tenant of a portion in the left wing 
of the plaint schedule ‘properties, In 
about the year 1945-46 the Defendant 
thought of. demolishing both the left 


and righ: wings of the building asithad . 


developed serious cracks in the walls and 
putting up a new construction. As the 
defendant was in need of money he 
borrowed. ` from the plaintiff on Pro- 
missory Notes Exts. 94 to 97 a sum of 
Rupees 35,000/- in all at six per cent, 
interest per annum, i 


Then on. 17-6-1949 the Defendant 
executed a deed of simple mortgage, 
Ext. 82, in favour of the plaintiff with a 
period of three years for repayment with 
interest at six per cent. per annum, the 
consideration amount being the Promis- 
sory Notes amounts mentioned above. 
The properties mortgaged were C. T, S. 
289 to 284, fully described in paragraph 
2 of the plaint. As mentioned in para- 
graph 2 of the plaint the Defendant 
made some payments towards the prin- 
cipal and interest to the plaintiff and 
after taking into account such payments 
the Defendant became due in a sum of 
Rupees 26,000/- towards principal and 
Rupees 7583/45 towards interest, as on 
the date of suit, 
fendant had agreed to pay the amount in 
three years’ time as stipulated in the 
mortgage deed, but did not pay the same 
the plaintiff issued several notices to him 
calling upon him to discharge the mort- 
gage debt. As the Defendant failed to 
pay the amount, the plaintiff ultimately 
filed the suit out of which this appeal 
arises for recovery of Rupees 33,583/45 
towards principal and interest, 


2, The defendant has admitted 
the execution of the mortgage deed and 
also the consideration. He has also ad- 
mitted that the rate of ‘interest as men= 
six per cent’ per 
annum. While admitting these facts, Te 
has stated that the plaintif was his ad~- 
visor from 1934 and he was young, the 
Plaintiff took advantage of his inexperi- 
ence and dominated on him; that he 
persuaded him to demolish the old 
building and erect a new building there- 
on. and promised him to pay a lakh of 
rupees for the construction. of the new 
structure by way of loan, 


Taking advantage of his dominating 
position he got into an agreement as per 
Ext. 104 dated 20th day of May 1948, 


18-6-1959. As the De- ` 


ah 


Ny 
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under which the plaintiff had t> shift 
to the newly constructed right wing on 
the same rent of Rupees 64/- per month 
that he was paying for the portin that 
he was occupying in the left wing til 
then, and that after the Defendant con- 
structed the new building onthe left wing 
the defendant had to let out that. portion 
to the plaintiff on an annual rent of 
Rupees 6800/- for a period of 25 years. 
Accordingly, the plaintiff shifted to the 


‘portion of the right wing, but went on 


paying rent at the rate of Rupees 64/- 
per month, even though, according to the 
defendant, the portion so occupied by 
the plaintiff would have fetched Rupees 
600/- per month. 


3. As ,could be ` seen frone the 
material available in the case, tke De- 
fendant. did not put up any building on 
the left wing. On the other hand he 
sold that portion to his partner in the 
Jewellery business, Chipade, as pe: Ext. 
86 dated 21-5-51 with a condition to re- 
purchase the same. As the Defendant 
did not put up any new building on the 
left wing as agreed to between him and 
the plaintiff, the Defendant agreed to 
the plaintiff remaining as tenant in the 
portion of the right wing that was 
occupied by him in addition to two 
more rooms in the first floor under Ext. 
113 dated 13-8-1953, paying a rent of 
Rupees 250/- per month, for a period of 


20 years. 

4, The Defendant has contend- 
ed that the plaintiff took the moztgage 
deed referred to above exercisinz un- 


due influence. According to him, the 
plaintiff got the lease deed of 1953 
for a low rent of Rupees 250/- per month 


when in fact it would have fetched 
Rupees 600/- per month. His case was 
that the plaintiff in order to secuce in- 


terest at the rate of 18 per cent. cn the 
mortgage took the lease deed of 19£3 sti- 
pulating a rent of Rupees 250/- only- ‘per 
month. Therefore, according to him 
the mortgage deed is vitiated by fraud 
and undue influence and is unenforceable 
and that in any event, 
be taken on the footing that the pleintiff 
had to pay Rupees 350/- more per 
month towards rent and that arount 
should be adjusted towards the principal 
and interest under the mortgage anc that 
ae done nothing was due to the plain- 


5. On these contentions “the fol- 
lowing issues were raised by the trial 
Court :— - 

(1) Does the defendant prove that 
the suit mortgage and the lands covered 
by the mortgage are vitiated by fraud, 
undue influence and misrepresentation 
and therefore void and unenforceakle as 
pleaded? 

(2) Does defendant prove tha: the 
Tease transactions of 20-5-1948 and 


account should ` 
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13-3-53 and the transactions covered 
under the suit mortgage are all one and 
the same transaction? 

(3) Is defendant entitled to accounts 
of transactions of -rent other than the 
suit ‘mortgage? 

(4) -Whether the cefendant proves 
that the suit mortgage debt stands fully 
Satisfied? 

(5) Whether the suit mortgage trans- 
action is opposed to Section 18 of the 
B. R. H. and L. H. Rates Control Act? 

(6) Whether the suit mortgage trans- 
action is opposed to Section 23-of the 
Indian Contract Act and Section 25 of 
the Bombay Money Lenders’ Act and 
hence not enforceable? 

(7) What is due under the mortgage? 

(8) Whether the defendant is enti- 
tled. to instalments? And if so, at what 
rate? ` 

6. The plaintiff examined himself, 
The defendant besides himsel examined 
two others on his behalf. The trial 
Court after considering the oral and do- 
cumentary evidence in para 12 of its 
Judgment held: -On issue No. 1 

“I am therefore of the opinion that 
there is no taint of fraud, undue: influ. 
ence or misrepresentation in respect of 
the mortgage bond and issue No. 1. 
will Ag answered against the defendant.” 

On issue No. 2, the trial Court 
held ae Ext. 104, Ext. 82 and the lease 
of 1953 are not one and the same trans- 
action. 


8. On issue No. 3, the trial.Court 
held that the defendant was not entitled 
to accounts. 


9. On issue No. 4, the trial ‘Court 
held that the discharge pleaded was uns 
tenable. 


10. The trial Court found the 
other issues against the defendant and 
decreed the suit with costs and future in- 
terest at the rate’ of five per cent. per 
annum, and directed ‘that the amount be 
paid within six months. As azainst that 
judgment and decree the. Defendant has 
filed this appeal. 


11, The real queszion for consi- 
deration in this appeal is whether the 
finding of the learned Civil Judge could 
be justified or not. The party alleging 
the fraud is bound to estaklish it by 
cogent evidence and even if he creates 
some suspicion that cannot be accepted 
as proof. Unless the proved circums- 
tances are incompatible with the hypo- 
thesis of the person charged with fraud. 
having acted in good faith they cannot 
be accepted as sufficient proof of fraud. 
Therefore, we have to examine this case 
with this point of view and ascertain 
whether the Defendant has placed . 
material on record to show that due to 
the fraud committed on him the mort- 
gage deed is vitiated. 
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12. The case of the defendant is 
that the plaintiff had agreed to finance 
him, to the extent of one lakh of rupees 
and he never had the intention of ful- 
filling that promise at any time; that the 
plaintiff had insisted on payment of in- 
terest at 18 per cent. per annum on the 
moneys that he had advanced. Accord- 
ing to the Defendant he came to Hubli, 
as he was adopted by the widow of 
Gurunath Naik, to her husband in the 
year.1933 and started managing the pro- 
perties of his adoptive father including 
the suit schedule properties from 1934. 
It 7s contended by the Defendant that as 
the plaintiff was a tenant in the portion 
of the left wing even prior to his adop- 
tion the plaintiff, taking advantage of his 
young age and inexperience became his 
advisor in all his affairs and had dominat- 
ing influence on him. Except making 
an averment to that effect, he has not 
placed any evidence to indicate or to 
create at least suspicion that at any 
point of time the plaintiff had a dominat- 
ing influence over the defendant and 
used that influence to make unconscion- 
able gain. 


The evidence in this case shows 
that, the defendant started. Shroff busi- 
ness in partnership with one Alur in 
1941 or so, about 8 years after his adop- 
tion. His partner Alur was a pleader 
and the evidence shows that he was 
also the legal advisor of the defendant. 
Alur died in the year 1942 and after his 
death, the evidence discloses that one 
B. A. Desai and another L. A. Desai 
became the -legal advisors of the 
Defendant. B. <A. Desai died in 
the year 1956 and -the other legal ad- 
visor also died in the year 1962. It is 
therefore, clear from these facts that at 
all material points of time, from the 
very beginning, the Defendant had expert 
legal advice and as a. matter of fact he 
started Shroff business in partnership 


with one of the pleaders, as stated above.. 


From these circumstances it is abundant- 
ly clear that the plaintiff could not have 
been Defendant’s advisor; nor could he 
have exercised any dominating influence 
on him in his affairs, From the mere 
fact that the plaintiff was the tenant in 
a portion of the suit schedule properties 
and advised him at one stage or the 
other to demolish the old ‘building as 
the same was old and cracks had de- 
veloped in the walls, it cannot be said 
that he had dominated over the Defen- 
dant, and had exercised undue influence 
over him. 


13. In the year 1947, the Defen- 
- dant borrowed a sum of Rupees 5,000/- 
on 26-5-1947 under the Pronote Ext, 94 
and again on 5-10-47 he borrowed an- 
other sum of Rupees 5,000/~ under Ext. P. 
95, on 20-5-1948 he borrowed a sum of 
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Rupees 10,000/- under Ext. 96. It is 
on that date Ex. 104, came into exist- 
ence between the parties, That was an 
agreement to lease the left wing of the 
building for 25 years. Again on 29-5-1948 
he borrowed Rupees 15,000/- under Ext. 
97. In alla sum -of Rupees 35.000/- 
was borrowed by the Defendant.’ The 
interest stipulated.in all these documents 
is six per cent. per annum. 

14. +. Sri B. K. Ramachandra Rao, 
the learned counsel for the Defendant, 
relying upon the terms of Ext. 104, con- 
tended that the plaintiff had practised 
fraud on the Defendant. His argument 
was that the rent was shown as Rupees 
64/- only per month, which represented 
the rent that the plaintiff was paying 
for only a portion of the left wing. 
According to him Rupees 6800/- per 
annum was the just rent for the right 
wing portion that was occupied by the 
plaintiff; that the plaintiff in order to 
get over the law applicable to money 
lending “business, mentioned interest 
at six per cent only in the mortgage 
deed and resorted to this contrivance to 


., Practise fraud on the Defendant. The 


agreement Ext. 104 is dated 20-5-1948, 
a year prior to the date of the mortgage, 
The arrangement under Ext. 104, as 
could be made out, was temporary and 
the Defendant had to construct a new 
building on the left wing and let out the 
same to the plaintiff on a rent of Rupees 
6800/- per annum. Sri Ramachandra Rao 
further contended that from the terms of 
Ext. 104, it could be spelled out that this 
was an unconscionable bargain that the 
plaintiff struck and according to him this 
circumstance is to be considered as 
fraud committed on the Defendant so as 
to vitiate the mortgage deed. We are 
unable to accept this contention. 


15. Having regard to the ability 
of the defendant to. manage his pro- 


perties and the fact that from the year 
1941 he had legal advisors in all matters 
and that himself started jewellery busi- 
ness, as early as in 1941 it is impossible 


‘to hold that the plaintiff could have or 


did practice fraud on the Defendant in 
obtaining Ext. 104 from him. It was 
always open to the Defendant to com- 
plete the left wing of the building and 
to ask the plaintiff to move into it and 
pay at the rate of Rupees 6800/- per 
year. 

16. The defendant has also se 
up oral agreement to the effect that the 
plaintiff had promised to pay a lakh of 
rupees towards the expenses of construct« 
ing a new building -and after paying 
Rupees 35,000/- he did not fulfil his 


. promise and when thé Defendant was in 


strained circumstances, the plaintiff took 
advantage of the situation and got up 
the mortgage deed. There is evidence in 
this case to show that the defendant had 


Ip» 
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borrowed Rupees 15000/- from ne 
Washikar, besides borrowing Rs. 45,000 
from the Punjab National Bank in 1348 
itself. At about the time of the mort- 
gage the Defendant had borrowed more 
than Rupees 1,00,000/-. It is significant 
that in his letter dated 27-11-1950 (Ex. 
100) the defendant does not refer to the 
promise of plaintiff to lend him one lekh. 
Tt is for the first time in Ext. 106 deted 
20-9-1951 there is a reference to a pro- 
mise to lend Rupees 50,000/-. This ap- 
parently is an afterthought. It is 
therefore, difficult to believe the story 
of the Defendant that he was in strained 
circumstances or that the plaintiff nad 
promised to pay a lakh of rupees. 


17. The learned 
the course of his judgment has steted 
thus :— i 


“The fact, however, appears to be 
that the plaintiff has not promised any 
definite financial assistance to the deten- 
dant. It is certainly probable that when 
the plaintiff advanced a loan of Rupees 


10,000/- to the defendant on 20-5-1948. he | 


made it clear to the defendant as to 
what his objects were, namely, that he 
should get a long term lease of the right 
wing premises and it is only after the 
Defendant agreed to the plaintiff's terms 
that the loan under the promissory note 
was advanced to him. . It is significant 
that Ext. 96 and the agreement to lease 
the left wing premises, Ext. 104 lave 
been executed on 20-5-1948. It is žur- 
ther to be noted that one of the terms 
of Ext. 104 is that the plaintiff should 
be allowed to occupy the right ving 
premises on a rent of Rupees 64 per 
month until the left wing premises were 
ready, This in my opinion is an un- 
conscionable term and seems to lave 
been agreed to by the defendant by 
sheer stress of circumstances namely 
that his financial condition was crit-cal, 
that the building undertaken was ir a 
half finished stage, that he was already 
indebted to the plaintiff on the earlier 
pronotes and that he had a faint assur- 
ance from the plaintiff of further firan- 
cial assistance.” 


18. This inference of the learned 
Civil Judge. in our opinion, is a surmise. 
Neither there is any direct evidence nor 
circumstantial evidence from whicn it 
could be deduced that such an inference 
is possible. The evidence on the other 
hand shows circumstances contrary to the 
reasoning of the learned Judge. How- 
ever, the learned Judge ultimately holds 
that the plaintiff had not committed any 
fraud on the Defendant. Although he 
holds that there are some suspicous 
circumstances in that behalf, in our 
opinion, there are no such suspic-ous 
circumstances as to support the reason- 
ing of the learned judge. 
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19. For the reasons stated above, 
we are unable to accept the contention 
of Sri B. K. Ramachandra Rao, the l2=arn- 
ed counsel for the Defendant, that the 
plaintiff had committed any fraud on 
the defendant or had used his position 
in any manner to get the mortgage. deed 
executed in his favour. 


; 20. Sri B. K. Ramachandra Rao 
further contended that all the transac- 
tions, viz., under Exts. 104. 82 and 113 
should be read as one transaction and if 
so done, the only inference that could 
be drawn is that the plaintiff had de- 
rived undue advantage by exercising 
undue influence on the defendant. It is 
difficult to agree with this contention of 
Sri B. K. Ramachandra Rao. It is not 
clear how a ‘transaction of 1948 and 
another of 1953 should be read as part 
of the mortgage deed of 1949. In 1948 
as stated earlier, the circumstances under 
which Ext. 104 came into existence were 
different. As indicated by us nc un- 
conscionable transaction was entereé into . 
by the Plaintiff between the mortgage 
deed and the document of 1953. 


The correspondence between the 
parties, as evidenced by Exts. 100, 105, 
86, 87, 108, 109 and others would show 
that the Defendant was a free agen; and 
tried to defeat the claims of the pleintiff 
under Ext. 104. In fact the Defendan; sold 
the left wing of the building to his part~ 
ner in 1951 with a condition to re-pur- 
chase it and in fact took reconveyance in 
the year 1954, In the sale deed that he 
executed in favour of Chipade in 1951 he 
has clearly stated that he had to pay 
Rupees 35,000/- to the plaintiff towards 
principal and Rupees 3,000/- towards in- 
terest, which works out approximately 
to six per cent per annum till that date 
and in the reconveyance deed also re- 
ference is made to the terms of the 
mortgage deed. 


_ 24. These subsequent events be- 
lie the statement of the defendant that 
the ‘plaintiff exercised undue _inflience 
in getting the mortgage deed. The Tourt 
that is called upon to examine the plea 
of undue influence has to consider whe- 
ther the person was in a position to do- 
minate the -will- of the other. person, 
whether in fact dominated the mind of 
the other person, whether the person 
was of such a weak mind as would make 


_ him helpless against the dominating per- 


son, whether he could have had no in- 
dependent advice to enable him to arrive 
at an independent judgment and wkether 
the transaction was so’ unconscionable, as 
it would have revolted against the con- 
science of the Court. The fact that 
the defendant has been indebted to the 
plaintiff or the plaintiff advised him at 
some stage in the best interest- cf the 
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defendant or helped him are not in them- 
selves circumstances to prove that the 
plaintiff has exercised undue influence. 


At the time the parties entered into 
the agreement of lease in 1948. the 
plaintiff had no dominating influence on 
the Defendant at all.. The Defendant, on 
the other hand, entered into that agree- 
ment in his own interest. Whatever that 
be, that transaction cannot be read to 
determine whether the mortgage in ques- 
tion was obtained by the plaintiff by ex- 
ercising undue influence; similarly - the 
transaction of 1953. The mortgage trans- 
action itself cannot be assailed on the 


ground of undue influence at all. The 
Defendant has admitted having received 
‘the consideration of Rupees 35,000/- 


and the rate of interest. stipulated there- 
in is only six per cent per annum. 
Could this‘be said as unconscionable 
bargain? If that is not so, it is not at all 
possible to hold that the mortgage transac- 
tion in question is vitiated on any ground, 
much less on the ground alleged by the 
defendant. 


22. The learned Civil ' Judge in 
Para 11 of his judgment has observed:— 

“I have already indicated that the 
plaintiff has fully exploited the diffi- 
culties of the defendant and has secured 
a very advantageous bargain for himself 
in the matter of the lease of the right 
wing premises.” | 
Again in Para 13 of the Judgment the 
learned Judge, while referring to the 
transaction under Ext. 113, has stated: 


“All that can be said, therefore, is 
_ that the lease of 1953 is a very hard and 
unfair bargain which has been obtained 
by the plaintiff who was not slow to take 
the utmost advantage of the difficult 
situation in which the defendant was 
placed in 1953.” 
These observations are not justified on 
the facts of this case and we may > ad 
that they are irrelevant to decide the 
questions at issues. The essence of- the 
matter is whether it is shown that the 
plaintiff was in a position to dominate 
the mind of the Defendant and in fact 
dominated over the mind of the Defen- 


dant and got benefit of the transaction in _ 


question. There being no evidence. that 
the plaintiff dominated and got benefit 
out of the transactions, we are unable to 
accept the contention of Sri B. K. Rama- 
chandra Rao that the mortgage deed is 
vitiated either due to fraud committed 
by the plaintiff or. exercise of undue 
influence on the Defendant. 


23. In the result, we agree, 
though not with the reasonings of the 
Jearned Judge, with his finding that 
there is no substance in the defence, . . 


24. For the reasons stated above 
this appeal fails and is accordingly. dis- 
missed with costs. 

; Appeal dismissed. 
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V. Narayanappa, Petitioner v. Nara- 
yanappa and another, Respondents. 

Civil Revn. Petn. No. 1118 of 1969. 
D/- 16-3-1971. from order of Munsiff, 
Chikkaballapur D/- 6-1-1969. - 

(A) Civil P. C. (1908), O. 23 R. 1 — 
Where the plaintiffs application to in- 
troduce new matters by amendment of 
the plaint at the late stage of arguments 
is rejected, the plaintiff cannot be per- 
mitted to withdraw the suit and have the 
advantage of a fresh trial by bringing 
those matters into the new suit. AIR 
1940 Bom. 121 (FB) and AIR 1934 All. 
137 and AIR 1931 Cal. 336 and AIR 1953 
All. 329 Rel. on. (Para 7) 

(B) Civil P. C. (1908), S. 115 — An 
order allowing an application to with- 
draw a suit contrary to the provisions 
of O. 23 R. 1 is without jurisdiction and 
can be set aside in revision. AIR 1934 
All. 137 and AIR 1940 Bom. 121 (FB) Rel. 
on, ` (Para 7) 
Cases Referred: Chronological Paras 
(1967) C. R. P. No. 1623 of 1967 ` 


(Mys) ; 

(1953) AIR 1953 All. 329 (V 40) = 
1952 RD (HC) 344 Baldeo Dass 
v. Gauri Dutt 6 

(1940) AIR 1940 Bom 121 (V 27) = 
42 Bom LR 143 (FB), Ramrao v. 


Appanna 5,7 
(1934) AIR 1934 All 137 (V 21) = 
1934 All LJ 450, Jumma v. Ram 
4 


Sahai 

(1931) AIR 1931 Cal 336 (V 18) = 
35 Cal WN 112, Abdul Sobhan v, 
Samsuddin Ahmed 6 


_ D.. Ramaswamy Iyengar, for Peti 
tioner; B. V. Balaji, for Respondent No. 1. 

7 ORDER:— The short question that 
arises for consideration in this revision 
petition is whether the court below was 
justified in granting permission to the 
plaintiff to withdraw the suit with 
liberty to file a fresh suit on the same 
cause of action. - 


2. The plaintiff filed O, 8. 
No. 425/64 on the file of the Munsiff, 
Chickkaballapur. The evidence in the suit 
was closed by 17-7-1967 and arguments 
were also heard in -part on 24-7-1967. 
At that stage, an application for amend- 
ment of the plaint was filed. That ap- 
plication was rejected and a revision 
petition-C. R. P. No. 1623 of 1967 (Mys) 
was filed before this court. This court 
held that the order declining to grant the 
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be 
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“jt is clear that 


amendment was one within the jurisdic- 
tion of the court below and hence could 
not be interfered with. After the dis- 
missal of the revision petition by his 
court, the plaintiff filed I. A. 10° under 
Order 23, Rule 1 read with Section 151 


‘of the Code of Civil Procedure stating 
that regarding adoption, due to some 
mistake and inadvertence, the time, 
manner of adoption,-custom and other 


details were not pleaded, that it was a 
defect in the plaint on account of which 
he was- precluded from leading evidence 
and that therefore, liberty should be 
given to him to withdraw the suit. 
Defendant 1 resisted that application and 
submitted to the court that the grant of 
permission at that. stage to withdraw 
the suit could not be given, that the 
only desire of the plaintiff in withdrew- 
ing the suit was to harass the defendant 
and that, therefore,. the application 
should be rejected. ` 7 


3. The Iearned Munsiff was of 
the view that the ground upon włäch 
the withdrawal of the suit was souzht 
was that there is a formal defect in the 
plaint and that the formal defect cən- 
sists in not specifically pleading all fects 
relating to the adoption of the plaintiff. 
He, therefore, held as under:— 


EEATT Upon a perusal of the placnt, 
what the plainziff 
ultimately claims is a partition of ithe 
suit schedule properties on the ground of 
his alleged adoption by the first defen- 
dant and also on some other grourds. 
This fact, it is clear has not been peo- 
perly pleaded in the plaint, It is true 
that the plaizitiff has come with his ap- 
plication at a stage when the suit is pcst- 
ed for arguments, but that need not 
deter the court from considering the ap- 
plication on merits. Since the failure to 
specifically plead necessary facts regard- 
ing the alleged adoption as also zhe 
failure to plead the grounds upon which 
the plaintiff is entitled to the relief are 


to be considered sufficient grounds -with-.° 


in the meaning of Or. 23, Rule 2 {c} I 
am of opinion that necessary permission 
to withdraw the suit has to be granted ta 
the plaintiff.......... 

It is this order that is challenged TOW 
before this court. 


4, The learned Advocate for -zhe 
petitioner contended that the coart 
below had over-looked. the _ prirci- 
ples governing the grant of permiss_on 
for withdrawing a suit with liberty to 
file a fresh suit, that it can be gran-ed 
only: when the court is satisfied that -he 
suit is going to fail by. reason of some 
formal defect or for. cther sufficient 
reasons. It was urged that the order of the 
court below does not disclose that there 
was either a formal defect or there are 
other sufficient reasons enabling it to 


V. Narayanappa v. Narayanappa (Datar J.) 


‘Sahai, (AIR 1934 All. 137). 
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grant permission to withdraw the suit. 
In support of this submission, he relied 
upon several decisions of courts first of 
which is reported in Jumma v. Ram 
In that case 
the court followed the earlier judgment 
of Sir Henry Richards, C. J.. which is to. 
the following effect:— 

“I consider that a court ought zo be 

very slow to give liberty to bring a fresh 
suit after.a case has been heard out on 
the merits......... I do not think that it 
ever was intended that a plaintiff should 
have the power of trying out his case and 
then at the last moment asking for leave 
to withdraw with permission to bring a 
fresh suit. The mere ordering of the 
plaintiff to pay the defendant’s costs 
does not compensate the latter for Deing 
sued a second time.” 
The court also further ‘held that when 
the lower court grants permission to a 
party to withdraw the suit with liberty 
to file a fresh suit in contravention of 
Order 23 Rule 1, the High Court would 
be justified in interfering with the order 
on the ground that the court below has 
not judicially exercised its discretion, 
that is to say that it had not taken into 
account the provisions of the Rule and 
decided the matter to the best of its. 
ability in accordance with those provi- 
sions. 

5. The second case relied upon is 
a Full Bench decision of the Bombay 
High Court in Ramrao v. Avpanna, AIR 
1940 Bom 121 (FB) wherein it has been 
held, the expression ‘formal defect’ must 
be given a wide and liberal meaning and 
must be deemed to connote every kind 
of defect which does not affect the 
merits of the case, whether that defect 
be fatal to the suit or not. ‘Formal defect’ 
includes misjoinder of parties or of the 


matters in suit, rejection of a material s4 


document for not having a proper szamp 
and the erroneous valuation of the sub- 
ject-matter of the suit.: Their Lordships 
further held that the plaintiff could not- 
withdraw the suit to .file'a fresh suit 
claiming title on.the.ground of adverse 
possession as there was.no defect of form 
in the suit but a defect . of: substance 
arising out of plaintiff's inability to 
prove the title on which he had tased 
his claim. It was held that when- the 
court allowed an application contrary 
to the provisions of Order 23 Rule 1 (2) 
it was an order without jurisdiction and 
that the revision petition was maintain- 
able in law. 


6. . The High Court of Calcutza in 


-the case reported in- Abdul Sobhan v. 


Samasuddin Ahmed, (AIR 1931 Cal 336) 
has laid down that a court should give. 


-adequate reasons when granting permis- 


sion to a plaintiff to withdraw the suit. 
When there is no finding as to the formal 
defect on account of which the suit must 


336 Mys: 


fail the court has no jurisdiction to per- 
mit a fresh suit to be. brought: Similar is 
the view in the later- “judgment of the 
Allahabad High Court in Baldeo, Dass v. 
Gauri Dutt. (AIR 1953 All 329): ‘where it 
has been stated that if the object “of the 
application made under O. 23, Rule 1 
is to attempt to introduce a new matter 
in controversy then that cannot be done 
by permitting the party to withdraw the 


‘suit and file a fresh suit. 


T. It is clear from the aneval 
on record in this case that the plaintiff 
tried to have the matter of adoption 
brought before court by means of an 
application for amendment. That ap- 
plication was rejected . and this court 
declined to interfere with that order as 


©- the same could be challenged by the 


Ithe. new suit. 


plaintiff in an appeal under Section 105 

P. C., if the plaintiff failed in the suit 
and filed an appeal before the appellate 
court. When the plaintiff's attempt to 
have the amendment of the plaint failed 


the present application is filed stating 
that there is a formal defect. The defect 
stated in the present case should not 


come into any of the categories of 
‘formal defect stated in AIR 1940 Bom 
121 (FB)..I am of the view that the court 
below had no jurisdiction in ` these 
circumstances to grant permission or 
liberty to withdraw the suit with permis- 
sion to file a fresh suit. . The only reason 
stated by the learned Munsiff is that the 
plaintiff having failed in his amend- 
ment application is denied an opportu- 
nity to prove the matter and hence 
there is a formal defect. This view 
taken by the learned Munsiff as to what 
‘formal defect’ is, in my opinion, plain- 
Ty erroneous. Having regard to the princi- 
ple stated earlier, this is a case in which 
the attempt to introduce a new matter at 


‘ja late -stage having failed, the plaintiff 


Wants to take advantage of having a 
fresh trial by having the other matters 
which were rejected being brought into 
That is not the object for 
which the provision is made under Order 
23, Rule 1 C. P. C., I am therefore, of the 


‘lopinion that the court below has exercis- 


ed the jurisdiction not vested in it by 
allowing the plaintiff to withdraw the 
suit with liberty to file a fresh suit. 
That order has to be set aside. 


8. _In the result: the revision peti- 
tion is allowed; the order of the ‘court 
below passed on 6-1-1969 in O. S. 
No. 425/64 is set aside. IA No. 10 is 
dismissed. The learned Munsiff is now 
directed to hear and dispose of the origi- 
nal suit in accordance with law. 


4, No costs. 
Petition allowed, 


annem | 


(Prs. 6-9) Pr. aj Hamsin v. Gaei (Honniah J.) 
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AIR 1971 MYSORE 336 (V 58 C 94) 
C. HONNIAH AND E. 5. VENKATA- 


RAMIAH, JJ. 
Baraa Gajanana Hegde, Peti- 
tioner v. Ganapati Umamaheshwar 


Hegde and others, Respondents. 


Civil Revn. Petn. No. 162 of 1967, 
D/- 11-2-1971, against order of Civil J. 
Karwar, D/- 24-11-1966. 

(A) Court-fees and Suits Valuations 

Mysore Court-fees and Suits 
Valuation Act (16 of 1958). S. 7 (2) (b) 
and (d) — Suit to recover possession of 
Land — Arecanut trees planted thereon 
— Land cannot be considered as garden 
land — Valuation for purposes of court- 
fee a be under. cl. (b) and not under 
el. 

The land on which arecanut trees 
are standing cannot be considered as 
garden falling under S. 7 (d) of the Act. 
Moreover where the land has been 
assessed but not on a permanent basis, 
it falls under S. 7 (2) (b). That is 
because assessments made on land under 
Mysore Land Revenue Code or Mysore 
Land Revenue Act are liable to be revised 
periodically. If that is so, one has got 
to lean in favour of the person who pays 
court-fee rather in favour of the -State 
and hold that the case falls under S. 7 (2) 
(b) which 
litigant and not under S. 7 (2) (d) which 
appears to be more onerous. AIR 1918 
Mad 805 and AIR 1948 Mad 344 and AIR 
1964 J and K 34, Rel. on. (Para 5) 

Moreover Cl. (d) cannot be read 
as an Ries to cls. (a), (b) and (c) 
of S. 7 (2). 7 (Para 6) 

(B) Precedents — Principle of stare 
decisis — Mysore High Court not bound 
by decisions of former High Court of 
Mysore delivered prior to 1-11-1956 i. e. 
before reorganisation of States. AIR 
1959 Mys 1 (FB), Followed. 

(Para 4) 


Paras 


Cases Referred: Chronological 
(1964) AIR 1964 J & K 34 (V 51 
= 1963 Kash LJ 279, Mumtaz 
Begum v. Amanullah Khan 
(1959) ATR 1959 Mys 1 (V 46) = 
(1958) 36 Mys LJ 580 = 1959 Cri 
LJ 57 (FB). Basappa v. State 
(1951) 29 Mys LJ 137, Seshagiri 
Rao v. Verrappa i 
(1948) AIR 1948 Mad 344 (V 35) = 
(1948) 1 Mad LJ 193, Vayyapuri 
Vathiar v. Somianarayana 
(1918) AIR 1918 Mad 805 (V 5) = 
ILR 40 Mad 824, Kullappa 
Goundan v. Abdul Rahim 
T. S. Ramachandra, ` for Petitioner, 
B. K. Ramachandra Rao. Addl. Govt. 
Pleader, for Respondents, : 
HONNIAH, J:— The question in this 
case is whether in a suit to recover 
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is more favourable to the., 


1971 ` 


possession of land on which areca- trees 
_ are standing the valuation for purpcses of 
court-fee should be under Clause tb) of 
Section 7.°(2) of the: Mysore Court. Fees 
and Suits Valuation Act;- 1958, herein- 


after referred toas -Act or as ‘under | 


clause :(d) thereof. > The.. plaintiff : paid 
court-fee-under Section 7 (2) (b) of . the 
Act-in the trial court although he «valued 
the. land in. question on the ‘basis cf the 
actual. ` market value - for. ` purposes. of 
jurisdiction. 'No objection seems:.to have 
been ‘taken.in.the trial:court regerding 
payment of court-fee. The suit was 
decreed: Aggrieved by “this decision, the 
defendant filed : an appéal. When -the 
appeal (Civil Appeal No. 23 of 1966) was 
pending in the court of the Civil- Judge, 
Karwar, the: court-fee: Examiner. . Curing 
the course of inspection -raised objection 
that the defendant who had filed -thè 
appeal should pay: court-fee in respect of 
arecanut gardens under Section 7 (2) (d) 
of the Act’ The ~learned Civil. Judge 
upheld the ‘objection: of. the court- 
fee. Examiner and directed the ‘defendant 
who was-the appellant to pay ‘court-fee 
according to. the‘ actual: market . value 
under. -Section 7 (2) (d)- of the Act. 
Agegrieved by this order, the. defendant 
preferred this revision petition.. When 
the matter came up ‘before Govinda 
Bhat, J. His Lordship referred the case 
to a Division Bench, ashe was of. the 
view ‘that the ‘matter. “involved - ,a sub- 
stantial question of law. 


i 2: There is no ‘dispute - TE 
the land in question areca. nut trees ` ate 
planted . and it.:.is : also.’ not °° in 
dispute that” this land formed an entire 
estate paying“: annual © revenue '`-to 
Government: at. . a rate'.-settled but not 
permanently.» -Section 7 of the Act pro- 
vides for the determination of.-the mar- 
ket value for’ purposes of . paying’ court- 
fee andit reads as follows:— ``- 

` “(1) Save as “otherwise ‘ provided 
where the fée payable under’ this Act 
depends on the market value of any pro- 
perty, such value.’shallbe determined ag 
on ‘the date of presentation of the. -Haint. 

(2) The’ market value of land ‘in 

suits ‘falling under Section’ 24 (aL , 24 
(b), 26 (a), 27, 28. a. 31: 35 (1), 39 or 45 
shall, be deemed to be— .- 


(a) where the land forms’ an _entiie 
estate, or a definite ‘share of an - estate, 
paying annual revenue to`‘ Government, 
or forms part of such an estate ‘and is 
recorded in the Deputy Commissianer’s 
register ‘as. ey assessed’ with such 
revenue, and such revenue is, permanent- 
ly: settled —- twenty-five. times, sihe 
revenue so payable; : 

. . (b) -where:'the land Jorma an entire 
estate, or a definite share of an estate, 
paying annual revenue to Government, 
or forms part of such estate and 
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is recorded -ast aforesaid, and -such 
revenue- is, séttled, but not. permanently 
— twelve and: half ‘times. the revenue so 
payable. ` 

(c) hate. -the ‘Jand pays “ne such 
revenue, or has. been partially exempted 
from: such payment, or is charged with 
any:~fixed’ payment. in lieu o such 
revenue, fifteen times the neit profits if 
any from land during the year before the’ 
date of-presenting the ‘plaint or- thirty 


‘times the revenue payable on the same 


extent of similar: land in the neighour- 
hood, whichever is lower; 

(d) where the land forms part of an 
estate paying revenue’ to Government, 
but is not a definite share of such estate 
and is -not separately .assessec as a 
garden-or the land-is:a house site whe- 
ther assessed to ‘full- revenue or not, or 
is land: not: falling :within’ the foregoing 
iad — the market value. of tie 
an 


-“Explanation:——-The word “estate” 
as ‘used in this section means ‘any ” land 
subject: to-the payment af: revenue, ` for 
which ‘the ‘proprietor or farmer or raiyat 
shall have executed à separaté angage- 
mentor Government; or which: in the 
absencé of such: engagement ` shall’ have 
been“ separately ` ässessed with- revenue.” 

3:7 Sri T.”S, Ramachandra, learn- 
ed counsel’ appearing for the petitioner in 
this case.contends.that the lands in ques- 
tion. admittely fall, under Section 7 (2) (b) 
and there ‘is no’ justification tc treat 
them as garden lands and levy court-fee 
under clause: (d): -According to - 
the lands in question: are ‘not garden 
lands. ._In support.of his contention. he 
relied: upon few. decisions. The . first 
decision he relied upon is one in Kullappa 
Goundan v: Abdul. Rahim, (ILR. 0 Mad 
824) =. {AIR 1918 Mad 805). In that case 


on the land ‘in ‘question there’.were. 


coconut: trees: .The question was “whe=" 


ther the land was a! garden within the - 


meaning of that expression under Sec. 7 
of the Indian Court:. Fees Act (VII of . 
1870). It may be mentioned here’ that ‘the ` 
scheme of. that section and .the present 
section is almost the same. Dealirg with. 
the question, whether the land on which 
coconut trees’ were standing was zarden, 
this is what Seshagiri Ayvar, J. said: 
“The. Act, was drafted by an English 
Jawyer: and: “as was’ pointed’ out by 
— Mr. Justice Ayling in the’ course:: of 
the argument,” the term, ‘Garder’ -‘con- 
notes in the English language thet it is 
either_an_appendage.to-the’ house or ‘is 
a place: which-is kept for the -purdose ‘of 
pleasure. The fact that. the term ‘Zarden’. 
is coupled with..the term ‘house’ ‘shows 
what the. legislature: ‘contemplatec is- -a 
piece of ground ‘which . is‘ used: by. -the 
owners of .a house as-a- place of recrea- 
tion. and as one on which vegetables and 
the like are grown for purposes of home 
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consumption. The definition of ‘the term 
‘garden’ in Stroud’s judicial Dictionary 
supports this ‘view. It.may be that an 
enclosed place detached from the house 
is resorted to by the owner of it: for 
purposes. of: pleasure.‘ Such:a ground 
would be a garden.. I do.: not mean: .te 


suggest that-no profit should be. derived: 


from such a place.-I am only. referring 
to’.the. meaning which the term - ordina= 
rily' bears. No doubt in common- par- 
lance, we speak-of'a coconut tope or a 


mango grove as a garden. If that is the- 


legal acceptance of..the term, a place 
where tamarind trees are grown should 
similarly.-be regarded as-a garden. There 
is one thing repugnant -in the. -idea : of 


calling a group of- tamarind :. trees -or. 


-illuppa trees as ‘a ‘garden’... I donot 
think: the term “tope’ ‘which is employed 
largely .in India is in any . way synony-. 
mous with the term: ‘garden’. I-- am, 
therefore, of opinion that this piece -of 
ground on which coconut trees -have en 
grown is not. a garden,” 

This dictum has been, followed. by the 
same High Court.in the case, Vayyapuri- 
vathiar, v: Somianarayana, , (AIR 1948 
Mad 344). This view. has :been ` approved 
by the High . Court of. Jammu and 
’ Kashmir in Mumtaz Begum v.. Aman 
Ullah Khan,. AIR 1964. J.and K 34. ‘In 
that casé after: reviewing a’number of 
decisions ‘and ‘referring , to. the’ meaning 
of the word ‘garden’ ‘in Sec. 7 of the 
Indian Court Fees Act, . | the.” dearned 
Judges held that: 


“The various detiitions: a which 
an attempt has been made. to define the 
word ‘garden’? : 
lead only to one ‘ conclusion that: the 
word garden. has to be interpreted in an 
English sense of the term and as has 
been remarked ‘by ‘Seshagiri Aiyar, J: 
the Court Fees Act was drafted by an 
English Lawyer and as such the connota- 
tion of garden that he had in:mind: was 
an appendage to a house ör a place which 
was kept for purposes of pleasure.......” 


EAS "So it can very, easily be ‘said 


that the Legislature never intended -to' 


term that piece of land asa’ garden upon 


which trees, whether ‘fruit ‘trees or other 


kinds of trees stood, or which in popular 
language is called an orchard.” ot lee 


We are in agreement. with. the `: view 
expressed. by both the: High ‘Courts; of 
Madras and Jammu & Kashmir. : 


- Sri B: K. Ramachandra Reo, 


4. 
Additional. Government: . Advocate, -~ to 
whom notice’ was issued by: the court to 
assist the:court. in deciding this eron, 
strongly ` relied upon some of the deci- 
sions of the former High Court of Mysore 
in: which it had been ‘held that. land with 
coconut trees or arecanut. trees had been 
held as a. garden within the meaning of 
that expression- “in. Mysore Court-Fees 


Ramachandra v.-Ganapati (Honniah J.Y. 


in: the Court-Fees Act — 


‘person. who. pays 


ALR- 


Act. which was in force *- then. -. In 
particular-he referred to the decision in: 


Seshagiri.. .Rao v. Yerrappa, -- (t95) 
29- Mys... LJ 137, In that. case 
Justice Mallappa: was -dealing -with 


a. Honge grove -and -the question was 
whether that honge grove was to be con- 
sidered ds'a garden for. purpose..of levy 
of court-fee.. It is true that he followed 
the earlier. decisions of ‘the former High 


` Court. which. had taken the view. that. the 
|land with fruit 


bearing trees. was a 
garden within the meaning. of the Court 
Fees Act but ultimately. came -to the 
conclusion that the Honge Grove was not 
a garden. Mr. Ramachandra Rao.. also 
urged that’ since this was the: view that 
was: consistently taken: by the. former 
High. Court..of Mysore -and«that was pre 
valent in the. Mysore Area of the New 
Mysore- State, -on ‘the--- principle of 
Stare Decisis the view -taken -by the 
former High. Court -should not, be depart- 
ed from. . The principle -of Stare Decisis 
doesnot: apply tothe decisions of .the 


. former -High: Court of Mysore when they 


are in conflict with the decisions: of -the 
other High. Courts which were exercis- 
ing’ jurisdiction - before Re-organisation 
of States over -other areas of the- New 
State. of -Mysore. vide: Basappa v: State, 
a aes Mys: La oa = AAIR 1959 Mys 


5 on thé shee ce Section 7 
of the Court-Feeg Act,’ we àre of, _the 
view that the land on which’ ‘arecanut 
trees -are standing cannot be considered 
as garden falling under Section’ 7-(2) (d) 
of the Act. The-above decision éan- be 
supported. on one other. ‘ground: also. 
Admittedly -the land:.falls. under Sec. 7 
(2) (b).of-the Act as the 'same has been 
assessed but riot on.a permanent basis. 
That is because assessments: made on 
land under .Mysore Land Revenue Code 
or Mysore Land Revenue Act are liable 
to be. revised. periodically. If that: is so, 
one has got.to lean in favour of ‘the 
court-fee rather. in 
favour. of the State and. hold >that - the 
case falls under ‘Section 7 (2) (b) of the 
Act which.is more favourable to the 
litigant and not under Section 7..(2) (d) 
which appears ‘to, be more onerous. 


6. ‘Sri Ramachandra Rao lastly 
urged that -Clause. (d) has . toa be 
read as an exception to Clauses. (a), .(b}) 
and (e) of.Sub-Section (2) of Section 7 
of the Act. We are e unable to- accept- thisj 
argument. 


2 pe For the reasons stated ` KPA 
we allow this revision petition and set 
aside the order passed_ by the Court 


below. No costs. 
i Petition allowed 


` 7 
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‘AIR 1971 MYSORE. 339: (V:58 C 95) 
E. S:- VENKATARAMIAH. J; ~“ 


Chandrashekhar Jayarigouda Patil, 
Appellant v. Shidagireppa . and » „others, 
Respondents. uy 

‘Second ‘Appeal’ No. “503 .of.. 1967, 
D/- ` 24-3-1971, “against judgment and 
decree .of. Dist. Be Bijapur, ` D4- 
3-1967. ` 
f (A). Limitation Act (1908) Art. 144- — 
‘Adverse possession -— -An inference to 


be drawn in a case where the question 


for determination is whether a party has’ 


perfected his title by adverse possession 
or not, from the facts of such a case 
would be a. ‘question of law: AIR 1957 
SC 49 Foll. > wns (Pera 3) 


- (B) Limitation “Act (1908), Art. 144 
— Title by adverse Possession — * Neces- 
sary factors," 5i 


- A person who wants ‘to. prove his 
title by ‘adverse possession, ‘must . ořove 
that he has been iri possession of the 
property adversely,-.opetily, continuously 
and as of right over a period of twelve 
years, If any one of those factors’ is 
lacking, it, cannot’ bè said that,.he has 
made out a case of adverse ‘possession. 

‘(Pera 4) 

(C) Evidence ck (1872), S. 114 — 
Presumption of fact — In case of plea of 
adverse Lina ie extension of- presump- 
tion has to be for a reasonably prox-mate 
period and a period, of 12 years cannot 
be considered to be reasonably. progi- 
mate period backwards. ‘AIR 1966 SC 
605 Explained. . as (Pawa 7) 


E Cases, Referred: “ Chrdnslbgical “Paras” 


(1966) AIR- 1966. $C 605. (V 53) = - 
(1966) 1 SCR, 758, Ambika Prasad. 
Thakur v: Ram Ekbal Rai . 

(1957) AIR 1957 SC 49 .(V 44) = 
1956 SCR.-691, Sree Meenakshi 
Mills Ltd. Madurai. v. Commr.. oÊ e 
of Income tax, Madras .. ~ D 

(1935) AIR .1935 Cal 702 (V 22) =. 

` 40 Cal.WN.115, Hemendra Nath f 
v. Jħanendra Prasanna <1 

(1934), AIR 1934 Cal 707 (V 21) =. . 

. 88 Cal. WN 763, Manmatha Nath . . 
v. Gitish Chandra Roy. . od” 

(1886) 14. Ind App 101 = ILR 14 `. . 
Cal 740 (PC), Anangamanjari ` 
Chowdhrani v. . Tripura Sundari -| : 
Chowdhrani a SE 

Cee og 3 AC 641, Bristow vO 3 


Cor : 
(1845) T 1845- 8 QB. 63 = (115; ‘ER. 798, “ 
Doe v. Young ns UOT 


N. A.. Mandagi, for Appellant; K. A 
Swami for’ Respondents, Nos. 1.to 4. |; 


JUDGMENT:— `Defendant-1 -in 
Original Suit. No.. 367 of 1957 on the file 
of the. Civil: Judge,* Junior Division, 
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Bijapur...is` the appelat in un second 


"R 


- The plaintiffs who are eur in 
eke filed ‘the above suit for a ceclara- 
tion that they were the owners of two 
guntas of land’ in. Survey ‘No. €29 of 
Kunte village, - Bijapur, Taluk, on ‘which 
there is a bund’ and for possess:ọn. It 
is stated that on the said bund, there are 
some trees which are fairly old. The 
case of the plaintiffs is that they had 
become the owners of the above extent 
of land: Survey No. 229 ‘by: virtue of 
their right which. they had acquired’ by 
adverse possession ‘over ‘the: statutory 
period ‘prior to some day in the month 
of May 1955 on which day the defendants 
dispossessed the plaintiffs. In support 
of the’-above case, the plaintiffs >leaded 
that Survey’ No. 229:-which belor.ged ‘to 
defendant-1 was ‘at’ a higher level and 
survey -No: 242 which belongzd ‘to them 
was-at à lower level and but’ for the 
bund which’ was admittedly on survey 
No, 229, rain’ water which would 
fall - on-survey ` No, 229 would 
flow into. survey No. 242 causing 
damage: to’ them, and, therefore, 
in -order- tọ- prevent such flow of water, 
their ancestors: put up this bund in 
Survey No. 229 over 100 years azo and 
since then the said bund had been exclu- 
sively in’ the possession oi the plaintiffs 
continuously. adversely and as of right. 

'-The ‘plaintiffs, therefore; prawed for 
a dece declaring their title to tae said 
bit of land: and for possession sf the 


same. Defendant-2 has no inter2st in 
the-land-in- dispute, -.Defendant-1 .plead-. 
ed that: his: father purchased survey 


No. 229 in court auction and got posses- 
sion of the same through court in the 
year 1943, and ‘that he had been in 
possession ‘of the entire survy No. 229 
including the strip’ of land measuring 
two: guntas on. which the above bund 
was situated since then. It appears that 
there was-some dispute regardirg the 
boundary. mark. between survey. No. 242, 
and- Survey No.. 229 sometime pr or: to: 
May 1955 ‘andthe matter was referred 
to the survey -authorities, After survey, 
it was found that-.the strip of lend in 
dispute with the bund -and--the trees 
thereon was within survey No, 22. (229?) 
The plaintiffs - thereafter .. instituted - the 
present- : suit for, declaration of- their 
title and for: possession on thé basis of 
their .title.; by- adverse -possession: . The 
trial court after, recording evidence: and 
hearing both the  parties,. decreed the 
suit and against’ the judgment and 
decree, defendant-1 filed an appeal before 
the District Judge, Bijapur who by his 
judgment . ge 28-2-1961 modified : the 
decree passed by- the trial court hold- 
ing that the bund in question was -the 
common- Property ; of. the pioioi and 
defendant-1. = : eats foo : 


340 Mys. [Prs, 2-4].Chandrashekhar v. Shidagireppa .(Venkataramiah J.) ` 


Against that decision, asecond appeal 
was filed before this court in Second 
Appeal No. 392. of 1961.. This court set 
aside: the judgment and decree. of lower 
appellate court and remanded- the “case 
to the lower: appellate court for deciding 
the case after taking into ‘account . the 
oral evidence which: had: been let in’ by 
the parties, After . remand, the matter 
was ‘again ‘heard by the learned Distriét 
Judge ‘arid he confirmed the judgment 
of. the trial court decreeing the | suit. ‘as 
prayed. . for. “Aggrieved by the ‘said 
judgment’. and decree,” defendant- 1 „has 
filed this secohd appeal. . 


Be Sri ; Mandagi, the.. learned 


counsel - for the appellant, contended that . 


the lower -appellate. court--was -wrong, in 
coming: to. the, conclusion ...that, -the 
plaintiffs. . had; - proved : their = title 
by, adverse ; ‘possession. - . He- urged 
that even if the. entire oral. ‘evidence 
adduced by. the plaintiffs was. ‘accepted, 
no. case of acquisition of title- by-adverse 
possession had been made -out -by the 
plaintiffs and in support.of this. submis- 
sion,.he took me. through:the-oral evi~ 
dence adduced by the. parties:, 
Swami, - the learned--..,.counsel’ -for 
the . respondents. contended _ that:..it 
was not permissible for the High Court 
in Second Appeal to-investigate _into 
questions of; fact however. perverse. and 
erroneous they. might have- been .and: the 


findings on fact given by. the, court ‘below’ 


should be treated as. binding» on the. High 
Court in second appeal. The. contention of 
Sri Swami -over-looks the fact that ` -we 


are concerned in this appeal with a: case... 
pe: SS= pure- questions-of-fact in -which the-finak-7 


‘in which: the plaintiffs < are 

their. title on the basis of. their - 
possession.. and the question, whether `. a 
party is in adversé possession of-a pro- 
perty or not. is not. à pure question. of 
fact. It involves’ certain questions of. fact 
which will have to be primarily decided 
by’ a court..and the. inferences: which. have 


assérting 


to be. drawn from. ‘those facts. 


Tt: may ‘be appropriaté here ‘to. refer 
‘to the decision of: the’ Supreme Court in 
Sree. Meenakshi- Mills Ltd.. Madūraï v. 
Commr. of Income-tax,. Madras (AIR 1957 
SC, 49). In that decision Venkatarama 
Iyer, J. was: considering ` -àa case -Which 
arose. under-‘the Income-tax Acti: The 
question for . decision: ` was - whether ‘a 
question- which was. urged < -before ‘the 
Supreme Court ‘was a:question of law -of 
a question of fact in the context of Sec~ 
tion 66 of the Indian Income-tax Act; 1922. 
The relevant portion’ of the said. decision 


which. is “extracted below- throws Hight 
on the question before’ us:—* - | 
“In between -the domains ' “eccuptéd 


respectively. of fact ‘and of law, there‘is 4 


lafge ‘area in“ ‘which “both. these 
questions * run - iñtot™ © each ` - other; 
forming `` so to say,’ enclaves. with- 


in each other. The. questions- 


‘cent residential house and that he 


Sri K. A- 


adyerse - 


` from 


that 


A.I. R. 
arise for detérmination in that area are 
known.as- mixed questions ‘of law and fact, 
These questions involve _ first . the 
ascertainment of facts orn- the evidence 
adduced .and then a determination ‘of the 
rights of the parties on an application of 
the ‘appropriate principles’ of law'to the 
facts ascertained, ‘To take an example, the 


‘question is whether the defendant has 


acquired title to the suit property: by 
adverse’ possession. It is found. .on the 
facts that the land is a vacant site, that 
the defendant is the ‘owner of the. adia: 

as 
been drying grains and ‘cloth: and throw- 
ing rubbish on the” plot, The further 
questioh -that'has`to “be - determinéd is 
whether the above facts are sufficient to 
constitute adverse possession.in -law, Is 
the user continuous. or fugitive?’ Is it as 
of right or permissive in character? Thus, 
for deciding whether the defendant had 
acquired ‘title by: adverse’ _ possession; the 
court „has firstly to find ‘on. an. apprecia- 
tion of : the- evidence’ what the facts ‘are. 
So far, it“is_a question ‘of: fact. 


“It has 


then to „apply. principles, of law regarding ` 


acquisition of title by ‘adverse’ possession, 
and decide whether on the facts establish- 
ed ' by.. the evidence: the requirements of 
law are satisfied. That is a question of 
law. : `The ultimate- ‘finding on the issue 
must, therefore, be “aii inference ‘to be 
drawn from the ‘facts ` found, on the 
application “of :the “proper principles of 
law, and -it'will be correct to say in such 
cases that’-an iriference from facts isa 
question‘ of Jaw. “In this- respect; mixed 
questions of law and fact - differ - from 


determination’ équally with the finding 
or ascertainment -of basic> facts does not 
involve. the application “of . aniy. principle 
of law. The proposition” that dn inference 
facts -is“*one ‘of law will 
be correct<in its ‘application ! -to- mixed 
questions: of: law and ‘fact: but” hot: to ‘the 


_ pure questions of :fact.” 
‘It is therefore. élear from, the observetides 


of the Supremé Court in the above deci- 
sion that an inference to, be’ ‘drawn in a 
case where the question. for determina- 
tion is‘ whether a ‘party ‘has perfected his 


‘title by adverse possession -or’ not, from 


the facts ‘of such a case would be a 
question.- ‘of law, | ‘I, therefore, propose to 


- examine’this case -in the light., “of „the 
. above decision... .. 


4. The plaintiffs “ie are Seeting 
a declaration of _their=-title -have- to 
establish their case. When; they: . shave 
admitted that the strip of land in ques- 
tion: is a'part ‘of survey No.:229° within 
the holding of defendant-1 as per revenue 
records. they..have. to establish- by ‘~ con- 
clusive evidence that.:they’ have :perfect- 
ed their title by: adverse: possession, : The 
burden in such d-case is very heavy “on 
the plaintiffs. The oral’ evidence adduced 


i 
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in this-case-by the plaintiffs consists o€ the 
evidence of four witnesses including pain- 
tiff-1, Plaintiff-1 who has given: evid=nte 
in support of his case as P. W. 1 has stated 
that the bund in question. was ..put up 
more than:100 years ago by his ancestors. 
He has further stated that about 25 5 zars 
prior to the date on which :he gave evi- 
dence i. e. 23-2-1959; two-..neem-. “rees 
which were. standing on this bund ere 
sold by him to: one Gurappa_ who has 
been examined as P. W.-2. He has iur- 
ther asserted that the bund has always 
been in the possession .of-his family. He 
however does not speak. to any act. of 
possession in- support of his case except 
the sale of two neem trees referred to 
» above, 

It may be mentioned here ‘that. the 
age of plaintiff-1.when he gave evid=nce 
was 45 years and he could not have piven 
evidence with regard ta what took place 
about 100-years ago. On” this 


there is no other eviderice ‘in ‘the zase. 


It is also not stated in the course oz his’ 


evidence that the bund was*put up. by 
the ancestors of the plaintiffs witnout 
the permission of the owner of Sucvey 
No. 229. -I asked’ Sri Swami, the leamed 
counsel for the plaintiffs to show ^om 
the record as tothe date on which the 
possession of : the’ plaintiffs became 
adverse. He. has not. been able 
to give me the actual date on which the 
possession became adverse nor has 
(able?) to show from the record that the 
construction -of the. bund by the ‘ances- 
tors of the plaintiffs, even. though it may 
be true, was without: the. permission’ ‘of 
the true owner. P. W. 1 however. has ad- 
mitted in the course of evidence that the 
Yand in survey “No. 229 formerly: belongs 
éd to his agnates. 


It is quite. jikely- that ‘both. the Lends, 


survey No. 229.'and survey No, 242 m- ght 
have been in'‘the holding of ':a single 
family . at some point of time. -Any way 
it is not necessary to speculate -on this 
aspect’ of the matter, : A person who 
comes to court in- assertion: of his -itle 
by adverse possession must. show. to the 
satisfaction of the cours. that. at some 
given point.of time, the possession became 
adverse to the true.owner. There i= no 
such evidence in this case and. in the 
absence of this material. element zis 
very difficult. to hold that: the plair—iffs 
have been “able to establish - their -itle 
by adverse possession. A person ‘who 
wants “to prove his: title by ‘adverse 
possession, must prove that he -has. teen 
in possession ‘of the property adver=zely, 
openly, continuously: and as. of -right 
over a period of twelve-years. - If any. 
one of those factors: is- lacking, it cannot 
be said that he has made out a cas of 
adverse possession. 

5. Sri. Swami however relied 
upon the evidence of P, Ws..1 and 2. in 


question, 


een 
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proof of his case that at some point . of 
time about 25 years prior to the date on 
which plaintiff-1 gave. evidence, 
tiff-1 had sold two neem trees.to P. W..2 
Gurappa which were* on the bund -~ in 
question. It is no doubt true that F. W.1 
has stated that he sold two neem_ trees 
about 25 years prior to P. W.2 and P. W. 2 
has stated he purchased two neem trees. It 
is not shown whether it was done with 
the knowledge of the true owner. There 
is‘'no’ evidence on this question. Further 
that is the only stray“ act - of possession 
spoken to by P; W. 1. 

6.- The next submission, made by 
Sri Swami is that adjacent to the bund 
in question in Survey No. 242 which 
belonged: to the plaintiffs, there was a 


well and a sugar cane kiln, It may be so. 


It does not advance the case of the plain- 
tiffs any further.’ Those two items are 
admittedly in survey No. 242 and there 
is no dispute about the title to survey 
No. 242. P. Ws. 3 and 4-wha have been 
examined in this case also do not state 
as to when the possession of the plaintiffs 
becarne adverse. No: doubt they have 
stated that the trees on the bund have 
been in the enjoyment of plaintiff1, but 
do’ not say why they Say so. Plaintiff 1 
himself has not given’ any other ` evi- 
dence on that point except the stray act 
of selling two neem trees to P. W. 2 
several years ago. There is ‘no’ other 
évidence regarding the -enjoyment.of the 
bund. Even if the entire oral ev:dence 
adduced by ‘the plaintiffs is -accepzed; it 
cannot -be said that the: plaintiffs have 
established all the ‘facts which ‘are neces- 


. sary to. establish. title by | adverse Posses= 


sion. - 

Te. The .' Iearned . District 
however in the’ course of his judzment 
relied. on the ‘observation of the Supreme 


Court in. Ambika Prasad Thakur v Ram’ 


Ekbal Rai (AIR. 1966 SC, €05) in order 
to come. to’ the conclusion that the plain- 
tiffs and’ members of their family vere 
in continuous , possession of the bund in 
question. for ‘nearly , 100 years. The 
Supremé ' Court“has no doubt observed 
in that decision as .follows:— 
oee Ifa thing or a state of things. 
is shown. to exist, an inference of its.con< 
tinuity within a reasonably proximate time 
both forwards and backwards may some- 
time “be drawn. -The presumption of 
future continuance is- noticed in. illustra- 
tion (d) to Section 114 of the | 
Evidence Act, 1872. In appropriate cases, 
an inference of the continuity: of a thing 
or state of things backwards, may - be 
drawn under -this. „section, though an this 
point. the section, does not give a: separate 
illustration. The rule that the. presump~ 
tion of continuance may operate 
retrospectively. has been recogniseé .both 
in India, see. Anangamajari Chowdh-ani y, 
Tripura Sundari -Chowdhrani, (1886) 14 


piain. 


` Judge 


Indian , 


- 
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Ind. ‘App. 101 at:p. -110 (PC), and Eng- 
land, see Bristow v. Cormican, (1878) 3 
AC 641 at pp. 669, 670, Doe v.: Young, 
(1845) ‘8 QB 63 = 115 ER 798. The 
broad observation in... Manmatha 
v. Girsh Chandra Roy. 38 Cal WN -763 
at p. 770 = (ATR 1934 pa 107 at p.. 708) 
and Hemendra Nath -dnanendra 
Prasanna, 40 Cal. WN 13 at p. HT = 
(AIR 1935 Cal 702 at p.. 704), that there 
is no rule of evidence by which -one can 
presume the. continuity of things back- 
wards cannot be supported. The presump- 
tion of continuity weakens . with: the 
passage --of. time. How: far the: presump- 
tion may be drawn ‘both backwards’ and 
forwards. depends upon the nature of, the 
thing» „and. the eur rounsing cireumst- 
ances.” an ua wet 

Having’ observed. so, the Speen Court 
refused: to draw. the, presumption ` that 
the plaintiff in that ` case wasin posses-~, 
sion `of the property ‘bétweén’ . 1882 to 
1909. That ‘was -a case in which the 
question. involved was one of” ownership 
and . possession. of ‘a bit-of land. Having 
noticed the ruling of the Supreme Court, 
the learned appellate Judge failed to 
apply the decision to the case on hand. 


correctly.. In.. this case, ~ as.. .I 
have already stated ‘there is . hard- 
ly any evidence regarding posses- 
sion and enjoyment of . the property 


by -the plaintiffs except.one stray inst- 
ance of P. W. 1 selling two neem trees 
to P. W. 2 about 25 years prior ` to the 
date of his evidence. . On the. question . of, 
construction of -the ‘bund, there - is- ad 
evidence inthe eye of- law . worth: 

name on record. Jn thé” E ERTE 
of the case, it was not. correct for . thè 


lower court'to`have ‘drawn .' an. inference, 


under Section 114 of the Indian Evidence 
Act, that ‘on proof’ of possession of. the 
bund for sometime eyen- if ‘such proof 
was forthcoming. (it is’ not. necéssary for 
me to examine whether’ that finding is 


correct or not),. that ‘for 100° years prior. 
to that date or for’a period of 12 ‘years’ 


the’ Plaintiffs . and theif , ancestors 
in possession of land ` in | dispute.’ 


were 
‘The 


decision, of the Supreme Court makes it 


clear’ that the ‘presumption: of fact under, 
' Section 114. of-the Evidence “Act’ in a 


‘case of this type canbe -extended ‘to a 


‘period which ‘is reasonably- proximate 
‘|both forwards ‘and: backwards. ` Certain- 
ly a period of even: 12- years cannot be 
considered to -be a reasonably proximate 
period ‘backwards. I, therefore, feel’ that 
on the evidence - adduced ‘by: the ‘plaintiffs 
even if it isto. be. accepted in full, it is 
impossible to come tothe ° “conclusion that 
the plaintiffs have made out. a case of title 
by adverse possession’ to the suit land. 

Sri Swami further -contended that if the 
suit is dismissed, his clients would be put 
to great trouble because it is-likely that 
defendant-1 might remove the- bund-‘and 


Nath ` 


‘A. LR. 
allow rain water to flow on the-plaintiffs’ - 
~bund causing irreparable loss J5 ‘them. 
This plea: cannot: be examined this 
ease,’ It is open to the plaintiffs, “it they 
are so advised, to: take such proceedings 
as may be -available to..prevent any loss 
which: is likely to be caused by the action 
of defendant-1.° I‘ do not want to express 
any opinion’ in that behalf in this ‘case. 
8." In “the result, the judgment 
and decree of the court below are ‘set 
aside and the suit of: the plaintiffs dis~ 
missed. In the. circumstances ` of the 
case, the” parties will. ‘bear : their ‘own 
costs i in all- the three: courts. 
=i "Appeal allowed. 
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“G.’K. GOVINDA BHAT AND’ 
, K. JAGANNATHA SHETTY, JJ.. 
TOR G Jagannath, Petitioner v. 
State oË.: Mysore. and another, . 
dents.. 


wat: Petn, No. 5100. of i970, Di- 15- 


the 
Respon~ 


47197 

aA Nire ` Motor “Vehicles. “Rules 
(1963), ‘R. 216 (2) (as ‘amended in- 1969) 
— Validity. — Rule making power: con- 
ferréd on the’State by Section 70 of the 
Motor. Vehicles Act in the. matter of 
regulation of the- construction of 
Public Service Vehicles being very: vide, 
the tule- cannot be said to be in ‘excess 
of the. rule-making power for the. manner 
in:: which ‘it seeks to regulate the seating 


arrangements in. the’':Public. Service 
Vehicles.. (X-Ref: Motor Vehicles ` Act. 
ee na re 70). aor ‘(Para 4) 


(B). My: sore. Motor Vehicles Rules 
(1963), R.- 216° (2) (as amended “in. 1969)’. 
Constitutionality — The rule, in so 
far as it: requires .a person holding permit 
for a Public Service Vehicle to increse the. 
number of seats and thus alter the: condi~ 
tion of permit. while seeking’ replacement 
of his vehicle and in - consequence. pay 
-additional ‘tax and ‘prohibits introduction 
of. luxury coaches, ‘imposes unreasonable 
restrictions on the freedom of trade and, 
hence, is violative of Art. 19 (1) (g): of 
the - Constitution. | (X-Ref: Constitution 
of India,-Art. 19: 0. (z)). - ` (Paras: 13; 14) 


Cases |). Réferred: ‘Chronological “Paras 


(1952). AIR 1952. ‘sc 196 (V 39). = 0: , 
1952 Cri LJ: 966, ‘State of “Madras A 
E § 


v. V. G. Row 
(1951). AIR. 1951 sc’ ie Ww Eo À 
+1950, “SCR. 759, - Chintamanrao Veo 
_ State, of Madhya, Pradesh .. 4 


oM. ‘Rangaswamy; . for: Petitioner; 
K. .S. Puttaswamy, High Court “Govt. 
- Pleader, ‘for Respondents: - A 


GOVINDA ‘BHAT,’ J.:— The ~ Peti. 
tioner who is a stage carriage ‘operator: 


HO/I10/D821/71/SNV - - aadi gors Cuero 


— 


5 


sè 
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has challenged in this writ. petition the 
validity: of Rule 216 (2) of -the -Mysore 
Motor - Vehicles Rules, 1963, hereinafter 
called the: “Rules” -on twa grounds: (1) 
that it is ultra vires:of Section.70: 02 the 
Motor Vehicles Act:.-1939,. ‘hereinafter 
called the “Act” and (2) that it vialates 


his fundamental rights guaranteed under. 
‘Article 19 -(1)-(g).:of the Constitutior = or 


India and therefore. void.. 


> 72. Rule 216--as it stood ‘pricr to 
ifs’ substitution by notification No. GSR 
360 dated 7th October, 1969 (HD 42 TMR 
68) -had provided only for limiting the 
maximum: seating accommodation -of 
public service vehicles other than naotor 
cabs. Rule’ 216 as .substituted- by the 
said notification. reads as: follows:” 


“216. Limit of Seating Cäpaċity; — (1) 
Subject to` the provisions’ of 
Rule 214 regarding seating * accomroda= 
tion, the number of- passéngers excluding 
the driver ånd conductcr that a Piblic 
Servicé Véhicle other: than a Motor cab, 
may be permitted to -carry,. ‘shall ` not 
exceed the number determined by divid- 
ing by 59 Kilograms the ‘difference ‘in 
Kilograms between the registered laden 
weight less 109 Kilograms and. -the un- 
laden weight ofthe vehicle ` _ 

(2) The minimum seating capacity of 
the public service vehicle shall be. direct- 
ly proportionate to the wheel ‘base oz the 
vehicle. ` In all Public Service.’ Vericlés 
other that motor - cabs the minimum 
number of seats to’ be provided shal be 
specified in, column .. (2)' ‘of ae Table 
below: 

: Provided that the operator; ‘may in- 
crease the capacity consistent ‘with -the 
-other rules relating ;to seating: capacity and 
with due regard.: to,. the type. of the 
chassis, on. een .the body: is Fitted:— a 





‘TABLE 0 7S 
O N ac, No: of Seats’ 
` Wheel base -. (Minimum seating 
~o capacity? 
mar OM OP ost ae © Ye 
‘254 to 203 em. =- a. 16" 
~> 294 to 305 cm. |. boe 20 
-306 to 343 cm.” * a 25 
344 to 407 cm, © > >te 30 
408 to` 432 em © -et 7s 35 - 
433 to 496 cms. - a 45: 
497-.to 534 cm. bas ae 
above 535 cm. a z. “55 


(3) | Nothing ‘in Sub-rale™ (2) shall 
apply to, : : 

(i) stage carriages ad. to be 
operated exclusively. in. towns and ue 
an: Pa 
o (iid stage carriages: ‘registered prior to 
the coming into force” of° the Mrsore 
Motor Vehicles . (V Amendment) Rules; 


pe 
9 
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=~ Provided that when- the body of-a 
stage carriage specified: in . item’ (ii) -is 
reconstructed, the seats shall-be so srrang- 
ed as. to:face the: front and maximum 
number of seats to the - satisfacticn- of 
ao Toone A Authority. Shall be pro- 
vide 


“' 3s Sub- Rule, a @ ' provides ae 
limiting the maximum seating accommoda- 
tion and “that sub-rule’. has: not been 
challenged before us. What- has been 
challenged ‘ig sub-rule (2) ‘which fixes 
the minimum number of seats. tobe’ pro- 
vided in Public Service Vehicles on the 
basis of the wheelbase of their chassis. 
Sub-rule (3)’- exempts stage carriages 
proposed to be operated exclusively in 
towns. and cities and stage . carriages re- 
gistered prior .to. the coming into force 
of.the Mysore Motor ‘Vehicles (V Amend- . 
ment) Rules,- 1099, from the operation: of 

aa (2). 


“The ` first “question is whether 
the: Se Rule is beyond the ‘rule 
making authority of-the State Govern- 
ment as contended’ by the learned coun- 
sel for the petitioner, Chaptar V of the 
Act has made provision ‘for construction, 
equipment and maintenance © of motor 
vehicles. “Section 70. (i) of the Act which 
comes. „under ” Chapter .. V confers on a 
State Government a ‘general, power to 
make rules regarding. the ~ constriction, 
equipment. and’ maintenance of motor 
vehicles: Clause (b) of Sub-séction- (2) 
of Section 70: states that Rules made 
under Section 70 may provide for regula- 
tion of seating arrangements. in Public 
Service Vehicles. -The power conferred 
on a State Government’ under Sec. 70 for 
regulating the construction ` of Sees 
Service Vehicles is very wide. was 
not- contended ‘before us that ee the 


- Act, State Government ‘has no power bs 


limit the’ maximum number of seats | 

Public Service ‘Vehicles. -What ‘has beeni 
sought: to be done by the impugned’ sub- 
rule is the’ regiilation of construction of 
Public’ Service Vehicles and particularly 
their seating ‘arrangements and’ therefore 


the impugned sub-rule, in our opinion; 
is not ultra vires of. the Act. 
5. The main ‘question however 


ae is, whether the impugned - ‘sub-rule, is a 


reasonable ` restriction , imposed in, the 
interest. of the. general public so as not 
to be violative ‘of the freedom guaranteed 
under Article 19 (1) (g)-of the Consiitu- 
tion which guarantees the freedom to 
practise any profession, or-.to carry on 
any occupation, trade or business. The 
State; “however, ° may-make. any law im- 
posing in the, interest of general public 
reasonable restrictions ‘on the exercise 
a T, right conferred. tader Article.. 19 
1). Ag : 


No abstract 
pattern of reasonableness > zean -be 


adi or™: ea 
laid 
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down as: applicable. -to-all cases. The 
test of reasonableness _depends. on-- the 
nature of the right alleged to-havé . been 
infringed, the underlying :purpose: of .the 
restrictions imposed, -the extent : and 
- urgency of the evil sought :to: be - remedied 
thereby, the disproportion of the imposi- 
tion, and prevailing conditions at that 
time. “All. these factors should ‘enter into 
consideration ` “while deciding. the question 
of ‘the reasonableness of: the’. restrictions 
when the matter comes before thë ‘court: 
(Vide. State of Madras” y. V.. 
AIR 1952. SC’ 196).- “In Chintaman "Rao v 


State of Madhya Pradesh. ‘AIR” 1951 -SC 


118. Mahajan, J. as: he then was, said that 
réasonable. restriction . ‘means: | 


yee eed that : the: ‘limitation: - impos~ ° 


sad on a person in enjoyment of the ‘right 
should not be arbitrary or of:.an’ exces- 
sive: ‘nature, beyond what’ is required: in 
the interests of the public. ‘The. . word 
‘reasonable’ implies intelligent ‘care. and 
deliberation, that is, „the, choice of. a 
course .which;.reasoń ` dictates. ;  Legisla- 
tion ` which. arbitrarily, . Or, excessively 
invades the. right cannot ‘be said to cori- 
-tain the’ quality. of reasonableness and un- 
less it strikés a ‘proper. balance , between 
the freedom _Suaranteed in. Article, 19°.(1) 
(gy and the’ social-control/ “permitted, “by 
clause (6) of Article| 19,’ ‘it’ must. ‘be. held 


27 


t be: wanting in. that. quality”. fe Aaen 


‘> Applying ` the above Prindipiės xto. the 
a and: circlmstances ofthe case; tuwe 
- have to: test the: precipi gpa oe = te 
impugned : sub-rule. « 


“holds J 


6. n The petitioner ‘seven 
permits. “for operating . stage a 
along: the. several- routes -mentioned .. 


‘paragraph (2). of -his additional. atidave 
Under the „conditions. . „of. the ; permits 


i carriages in respect of. four- permits «has ` 


‘been fixed at-30 besides the. driver - and 
“the. conductor; in, respect of “two. permits 
‘seating capacity of each vehicle is 33; an 
“in. respect - ~ of-one.. --permit.. ‘the: seating 
capacity is only., J5.. ~ The -petitioner has 
alleged. that che. wants to: replace. some. of 
his vehicles as.they are -old „models. 
the year 1960 and 1961.  .His permit Pi 
_the’ route Doddaballapur to, Tumkut is 
valid upto ` 30-10- “1975: and the vehicle that 
he is operating:‘on. the: “Said” route is -a 


1960 model. ` -Under the’ conditions’ of the 
pérmit © which: he “holds ~ the - seating 
capacity of “the” Vehicle ‘is 730 plùs - 2. 


With a view to’ replace the: said -vehicle 
the pétitioner purchased“ “a~ Leyland 
velicle:* bearing ` registration’ ~ number 


MYK. 4526 which ‘had " been” registered - 


with a seating capacity - of! 40’ plus ‘2: On 
2-11-1970 the. petitioner - applied’ to’ * the 
Regional Transport Officer, **’ Bangalore 
Region. (Respondent No. 2) for transfer 


< of ownership and-for permission. to-alter 


the: seating . : capacity . from -40 plus 2.to 


_K: G. Jagannath :v. State (Govinda Bhat’ J.) 


` Row: 


- alleged‘'that ‘there ‘is no. need: ‘for- 


ALR: 


30- plus 2. -The.second respondent- -by 
his order-dated 3-11-1970. rejected: the 
request: for alteration of the seating 
capacity:. apparently: relying- on- the.- im: 
punged: sub-rule.. -On’. 16-12-70 the: peti- 
tioner ‘preferred -the: above: ‘writ «= peti-« 
tion challenging the validity of R:.216 (2) 


of the Rules..and.for a writ‘in-the : nature” 


of mandamus. directing the: second respon- 
dent to grant permission. .for’ alteration 
of the seating -capacity of the stage 
Carriage. MYK 4526, as prayed.. for an his 
application. - an 


Teao The petitioner. contenda s ‘that 


“the impugned . sub-rule imposes anm un= 


reasonable restriction on -his’ fundamen- 
tal-right tò carry on his trade ‘or business 
as a stage-carriage operator, -that the 
real object. or purpose . of ‘the; Rule is 
not making: provision for the: better con~ 
venience and comfort of:the .. travelling 
public, -büt is -to ‘exact more. „tax- from 
stage; carriage “operators. by” indirectly 
compelling ‘them.-to increase the number 
of seats in their’ vehicles. Jt is. further 
contended’ that Wheel Base. of the small- 
est bus: ‘chassis ‘manufactured: in- India is 
165 inches. or. 419 centimetres; that, under 
Rule 216 (2) ‘the... minimum . ‘number. of 
seats to be provided” in a vehicle with. a 
wheel base ‘of. 419 centimetres- is 35. 

Theréforé ‘it is: alleged that it is impossi-~ 
ble for ‘thé: petitioner to replace any of 
his .éxisting .vehicles without ` increasing 
the number of seats’ under the existing 
permits” and'the: number of seats could 
be, increased only -by obtaining variation of 
the? conditions . Gf: the” permits to which 
other operators. may object. „It is further 
in- 
creasing’ the’ number of - seats for" “his 
vehicles as: there’‘is not ‘adequate ‘number’ 
of passengers and: that if he. is- compelled 
by reason. of! the impugned Rulé' to” in- 
crease the number of. seats, he will be 
burdened with additional taxes. For all 
thesé réasons,- it is contended that “the 


ae impugned Rule is violative of Article. 19 
D EF, OF ‘the: ‘Constitution, €- 


8. ` There was no provision in T the 
Rule prior. to 7-10-69 fixing. the. minimum 
numberiof seats to be provided in a public 
service; vehicle. We have ‘been: told by 
the learned counsel for, :the- petitioner 
and the learned High Court- Government 
Pleader: ‘that to the best. of their: informa- - 
tion no:other State except: .. Kerala.. has 
made a:rule similar to the impugned Rule. 
According to the stand---taken by. the 
State, the impugned Rule- was framed to 
eliminate’ the: evil: of stage’ carriage opera- 
tors carrying passengers in excess of the © 
seating capacity ‘specified:in the registra~ 
tion ‘certificate “and ` the “permit; to ‘the 
serious inconvenience ‘and discomfort of 
the travelling *~public, in: -addition to 
causing loss of revenueito.the State, Vide 
para’5 of the. counter, affidavit filed::~by 
Sri K. M. Rama Swamy, Headquarters 
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Assistant to. the TEPON, Commissioner 
in Myšore.- ~, : Be airing 


- It. was however. rightly oat carted by 
the learned ` “High . Court’ Government 
. Pleader in the course of his , arguments 
that ‘the impugned Rule cannot’ altoge- 
ther eliminate the evil of’ over-loadir.g of 
passengers.. 
it- was submitted that there: is adecuate 
provision in' the Act to check the carrying 
of passengers in excess of. the permitted 
number. The. maximum -number -.of 
passengers that may. be- carried in- „any 
Public Service Vehiclé is- one of thé con- 
ditions of the permit under Sec. 48 (€ (vi) 
of the Act.: - Form- No. -'58,' prescribed 
under the Rules shows that the permit 
should, provide for. the maximum number 
of passengers to be carried ‘seated, and 
the maximum number of passengers to 
be “carried standing, in a“ “Public \-Sezvice 
Vehicle. Section 60 of thé: Act provides 
that the “permit may be ‘cancelled or sus~ 
pended for breach of any condition’ atiach- 
ed to it.’ Section ‘193 ‘of the Act’ provides 
for. prosecution’ and punishment for coh- 
travention of , any _ condition òf the 
permit. ` f; wt 


The Act has. made, in .our opinion, 
adequate provision to. _ ettectively.- deal 
and check .. ‘the evil -over-loeding 
passengers . in ‘Public. Seeuice ‘Vehicles. -Jf 
the evil exists. on a large- scale- or. has 
grown significantly it is not for wart of 
adequate. provision in the..Act tọ- check 
the evil, but May, be ° ascribed to. the 
deficiencies in the enforcement :machin- 
ery. “Intsead ; ‘of - attempting. ‘to’ strictly 
enforce the provisions of the Act and 
check .the. evil: of over-loading of passen- 
gers, the State las:come forward’ with a 
‘novel.and uncommon: measure.-.We "are 
aware ‘of limiting: the. maximum. ntimbér 
of: seats in. railway carriages, : ‘taxies, 
steamers, ‘boats, aeroplanes: etc.. for the 
safety and’ convenience -of: -paşsengers, So 
also there vare™. regulations’ made: for 
limiting the ‘maximum ` number” of séats 
in cinema house :and! ‘other “places of 
public entertainment;. but. we are -un- 
aware of any regulatory ‘measure to pro+ 
vide -x minimum ‘number: ‘of seats ‘in 
public conveyances: ‘or ‘places’ of --pablic 
entertainment: “In view of-the uncommon 
character of the - “regulation, the “court 
has to be satisfied that it is.. Pepronable 
in public: interest. 


9. It- was donenda the ‘the 
learned. counsel for, the: petitioner - that 
the. minimum number ‘of ‘Seats ' required 
to be -provided under.. the impugned sub- 
rule is rather high -and rç that. ‘gome 
cases there: is very little or. Hee sehen 
between: the maximum: fixed under sub- 
rule (1)- and.;the minimum fixed cunder 
sub-rule (2). and that if-sub-rule : (21 is 


enforced the operator. has to contravene 


Rule .214 which. makes: provision for the 


On behalf-of:the petitioner, ` 
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minimum’ space* to. be provided - foreach 
seat. The parties havé not. placed reli- 
able. data. either for acceptance or rejec- 
tion’ of, thése. Contentions and _tharefore 
we, do not express , any Spittion on „these o 
contentions, oi 


; “The petitioner as > wall. aS hee State 
hace furnished the ‘particulars .'of “bus 
chassis'‘manufactured - in ` India: There 
are four manufacturers. . The-particulars 
of .Wheel Bases of different tus chassis 
manufactured by different manufazturers 
and-the: minimum number of seats requir- 
ed to. ‘be. provided under. Rulz. 216. (2) 
can- be: seen from: the : following - Table 
supplied by the learned: couneel for the 
parties; 








` TABLE 
Name Wheel Base. Minimum ‘number 
SNR aE vin - of seets tC-be'pro- 
“inches ems, _ vided under 
: ` Rale 216 (2) - 
Hindusthan. 179: 455 .-- - 45 
n-. .. +» 216° 5497 55 
Tata-Mercedes 166. 422. | 35 
a h weg 1807 482 x 45 
a OEC 205 520 - 50 
Fargo 165 419 35 
“oy > .— I85 469. 45 
DE T re 212 : 588 ix 55 
Leyland ;. 163 414 85 
aes ~,- 176, ` 447 45 
“wpe ey. 2101, 588 50 


at s fae 





~ 10. ... It will be seen from, the above 
tabular - statement ‘that. the’ ‘smallest bus 
chassis’ available in. the. market are; 
: (1)- Leyland. of the | wheel . base of 
aia centimetres, - 
(2) Fargo: of’ the: “wheel base -af 419 


centimetres and ' 


(8) Tata “Mercedes ‘with, ‘a shes] base 


“of 422 ‘centimetres, | 
Tt the impugned Rule. ; 


enforced : the 
smallest: vehicles Available in the’ Indian 
market are-required +o-provide a mini- 
mum: number. of 35 seats.. If --anyone 
wants to put a-vehicle with, a seating 
capacity of less than 35, he cannot obtain 
such a vehicle in India. If ary citizen 
wants to operate a Public Service Vehi- 
¢lé‘in Mysore’ State, he has to put a 
vehicle with: ‘the seating capacity : zo? 35 or 
above. ~ 


The PENTE -permit holders” "like the 


: petitioner if they want to replace - their 


‘old vehicles; have-to either.” stop. -their 
business. ‘or increase the seating capacity 
of the ivehicles - after: obtaining variation 
of the -conditions -of ‘their permits. Even 
where. there: jis. not adequate nurber-:of 
passengers, to provide . : Stage - carriages. 
with a seating capacity, of 35° and. above, 
operators -have-to putevehicles, with larger 
seating-capacity. «.Then.they have to bear 
the- additional -burden‘.of taxation under 
the Mysore Motor Vehicles. (Taxation on 
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Passengers arid: Goods). Act, 1961 (MiyPore 
Act. No. 10. of 1961), 


ee) > Although under ' ' the: condi- 
tions ae ‘his existirig’ permits,’ the * peti- 
- tioner has a right to carry on his“ trade 
according to the conditions of his per- 
mits, hevis. indirectly: prevented . from 


doing | so by : reason: of ‘the ` impugned i 


Rule: Under Section 59.-(2). of. the Act 
the petitioner ‘is entitled:-with the: pers 
mission of-the authority preetne permit 
to replace any :vehicle ~~ of- the .:-same 
nature. «It is -clear that if the. impugned 
sub-rule ` is.-enforced,. the petitionėr. can- 
. not. replace any new vehicles - with ‘seat: 
- ing capacities in -accordance -~ with’, . the 
conditions of his permits; 


It was however contended by the 
learned High \Court Government- Pleader 
that ‘Sectisn 59 (2) of the Act has been 
amended -by Central.Act No. 56 of 1969 
on 2-3-1970; and it is now permissible 
for - the -stage -carriage - operators --- to 
replace-.an existing vehicle of . smaller 
seating. capacity with a larger 
capacity’ vehicle. Sub-section’“(2) of Sec~ 
tion 59. before the amendment Tead 
thus: -- 


` “59 (2). The hölder of a permit 1 may 
with permission of` the’ authority. by 
which the permit was granted, 
by another vehicle of the . 
and capacity any Vehicle’ ‘covered by: the 
f permit”. 


‘By the’ ‘amending ‘Act No: 56 ot: “1969 i: 


the word ‘capacity’ has been’ deleted: The 
effect of the* said amendment ‘according 
to the learned High Court. Government 
Pleader is that the holder.of a permit, 
with the permission of, the, authority 
which had granted the permit, “may 
replace another vehicle of. the same 
_ nature with even a higher seating... cap- 
city and that the only condition of 
replacement is that’ the ‘stage-carriage 
-could- be replaced. only by- a’ stage- carti- 
age. In our opinion the ‘deletion ‘of -the 
word ‘capacity’ in sub-section’ (2) óf: Séc- 


tion 59 has not made. any mbterial altèra- 


tion in the- law. 


‘As stated - earlier he: Tämber ‘of 
passengers permitted to be’ carried. in-a 
stage carriage is condition, of. the _pérmit 
under Section 48 (3) (vi) ‘of ‘the Act, 
Clause xxi of sub-section (3) of Séc. ` 48 
‘provides that: ‘the conditions of the. per~ 
mit may -be varied -by ''thė ~ Regional 
‘Transport “Officer after- giving: ‘Aotice -of 
not: less than.. one month: ‘Whe. the 


number’ of “passengers that -may ‘be carri-’ 


ed: in any stage-carriage “is'a- condition of 
the permit, the.said condition -can © be 
varied only in:- accordance with the pro- 
visions of Section’ 48 (3) xxi.: ‘Before 


according variations of the’ condition “of 


- the: permit, the: ‘Regional - 
‘Officer has to follow - the~ 


‘Transport 
“procedure 


prescribed: under. -the Act.. Any“ other 
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seating | 


replace - 
same nature. 


A. LR. 


operatoron :the-. route that may: be | 
adversely affected by the variation is 
entitled. to, object.to the grant of varia- 
tion. The’ Regional. Transport Officer is 
required , ‘to consider. those objections 
before pranting variation -of the, -condi i 
tions of. a permit, n 


If the argument of the learned “High 
Court Government Pleader is correct, any 
permit.-holder by replacing -his ‘vehicle 
with another vehicle of a. larger seating 
capacity; may ~prejudicially affect: the 
rights of the other -operators on: the same 
route” ‘The contention -of the learned 
High: Court - Govèrnment ` Pleader in- our 
opinion is clearly untenable ` being oppos- 
ed. to the scheme ofthe Act. <. a 


I2 “The” - „petitionėr “cannot | S 
coriipelled -to ‘increase ‘the _ number of 
seats attached as condition ‘of “his pèr- 
mits.” -The ‘number of. seats in “respect 
of ‘each of, the permits, was fixed’at the 


_ time ‘of the ‘grantor issue of the. permits, 


The effect: ‘af thé impugned, Rule is. that 
he shall increase the “number... of- seats 
when he wants ‘to replace his old. ‘yehi- 
cles and bear the burden ‘of additional 
taxation. 


13. ° 7 


w 


~The State while making the 


‘impugned™ Rule, in’ our “opinion, has not 


taken into“account the prevailing condi- 
tions in the country: with regard “to the 
manufacture “and availability of - bus 
chassis:. It has also not bestowed the 
necessary ‘Care and: deliberation while 
framing the: rule. The State has not con- 
sidered ’.the ‘case’ of “Luxury: Coaches “and 
treated all- Public- Service Vehicles alike, 


. 14. The case of the “petitioner. in 
Writ: Petition No.:4814. of 1970 which has 
been heard: along with. this writ. ‘petition 
furnishes, the. instance. of -a contract carri- 
age operator who wants to run a luxury 


. coach- from Mangalore to Bombay.. He 


proposed to construct the--body» on. a 
chassis having a. wheel base..of -205' inches 


with push back seats, fans, arm: rests for 


each -passenger and more- leg. space. with 
a seating capacity’ of 32... Under the.im- 
pugned Rule, a vehicle with- a wheel 
base of: -205. inches is required to provide 
a minimum number of 50-seats.: There- - 
fore, the: request -for construction: of- a 

luxury coach :was rejected: . gees os 


That’ luxury éoaches catiriot ba’ pro-} 
vided if the impugned Rule’ is enforced 
is: virtually ‘conceded, - Therefore: in 
paragraph 8 of- the: counter : ‘affidavit. -filed 
om: behalf of.the State, it is‘ stated ‘that if 
the petitioner intends: to constrict ‘luxury 
coaches, it is open:to him tò'mòve the 
Government for exemption under. R. 213 
which will be considered --.on - ‘its own 
merits, -The grant :of exemption cannot 
be claimed as á matter of right. It would 
depend: on the discretion of the Govèrn- 
ment.. The :fact that. luxury coaches have| 


1971 `. 
not been exempted as in the case of.a 
stage carriage proposed. to. be -oper ated 


exclusively in cities and. towns, demonst- 
rates that the State: has not. bestowed 
sufficient care and deliberation. -~vhen 
making the Rules... Legislation. which 
arbitrarily or. excessively invades. the 
rights .-cannot be said -to -contain - the 
quality of reasonableness. -'Therefore, .we 
are of the opinion ‘that the ` restrictions 
imposed by the impugned: sub-rule can- 
not pass the test ‘of reasoriableriéss ‘and: 
consequently the said sub-rule has tobe 
struck down as unconstitutional. being 
violative of Article 19 (1) (g) of the .Con- 
stitution. of India. . Accordingly the said 
sub-rule is struck down... . 
1 “Since the petitioner's. applica: 
tion. for alteration of seating capacizy of 
his vehicle. has been rejected in. view. of 
Rule 216 (2)-which we. have struck-down 
as void, we. direct. the second respondent 
to consider the said. application. in accord- 
ance with law.: In:the circumstances, the 
parties are directed to: -bear -their own 
costs. 
Oe EN S Order accordingly. 


‘Je 
y 





"AIR 1971 MYSORE 347- (V 58 © 37) - 
HB. DATAR, J. i 
Umamaheshwar Cotton Ginning . and 

Pressing Factory and others, Petiticners, 

v. Rama Rao, ‘Shroff anes others, Res- 

pondents, 7 
Civil Revn. Petn, No. 45 of 197C, "DI: 


. 46: “3-1971; from:order of “Civil Jr -Reichur,- 


a 


D/-.5-1-1970. 

“Civil -P. C. (1908), ‘Ss. 96, ‘2 (2), 115 
and O. 20 R. 15 —-An adjudication’ with 
revard to ` the- right-of the plaintiff 
to the assets: of. the - ‘partnership made 


- after -passing of the’ preliminary ` decree 


under O. 20 R. 15 determining his share 
is a supplementary ‘preliminary. : decree: 
It is: appéalable: and -nöt ‘révisable.: AIR 
1967 SC 1470°and -AIR 1957 Bom. 5€ and 
(1947) 2 Mad LJ 523 Followed: 5 
‘(Paras 5, ô, aid 8) 
When ‘ hère is a determinatioa ` of 
rights of, parties, ‘it ‘is the duty | of: the 
court to formally. draw up a. decree and 
even if it is not drawn. up, it is the duty 
of the party”to point out such omt ssion 
and request the Court for drawing ` up 
the formal decree... But the 6missior will 
not make the decree non-appealable, as 
it ‘is the substance and not the form that 


determines the ‘appealability. .The pass“ 


ing of more than one preliminary d=cree 
is not ‘prohibited. -(Paras 6 and 7) 


Cases Referred: Chorónólogical ’ ` Paras 
(1967) AIR 1967 SC 1470 (V 54) =. 
-(1967) 3 SCR- 153 Phodlchand v 


~“.Gopal Lal: 4: T 


HO/EO/C96/71/AKI/K ; naa 


U.C.G.&P. Factory :v:.Rama Rao. (Datar J.) (Prs. 14-15)-[Prs. 1-3] M7s. 347: 


(1961) AIR 1961 SC-832 (V 48) =. . 
- (1961). 2: SCR.: 918 -Jagat- Dhish `. 
t PE v. Jawaharlal . i ta 
- Bharg -4 
1987 Aik 1957 Bom 59 (v Aay = =! 


59°: Bom. "74 . Parashurarr. . 
Rajaram diel v. . Hirakaiz ~ ý 
Rajaram Tiw 5 
(1947) -1947-2 Mad. -LJ 523 Kasi- v. se 
Ramanathan. Chettiar : 7448 


- B. Ramachandra Rao for Petitioners; 
V. Krishna- Murthy and . Murlidhar Rao 
for Respondents. : 


“ORDER:— The. ‘Mord question $ 
arises in‘ this; revision. petition is -as 
whether a revision is maintainable before 
this court against. the ‘order, of the Court 
below? 


"2. ~The few- facts which ar2 rele- 
BS for purposes of- deciding this ques- 
tion are these. The plaintiffs filed 
original suit No. 51/1. of -1959-60 in the 
court..of the Subordinate. fudge at 
Raichur,. and the - court- declared the 
shares of the plaintiffs and passed a 
preliminary decree’ under. Order 20 Rule 
15 P. C: on 29-2-1964. As against the 
iat judgment and, decree, an appeal. was 
filed before. the.’ District . Judge, at 
Raichur, being Civil. Appeal No, 34/4 of 
1955 and cross_objections were also filed 
by the respondents. : 

- The. learned appellate ` Judge con- 
sidered three points. that he framed for 
decision and modified the order of the 
trial court by his judgment dated 21-7- 
1966. Thereafter, ..a commissioner... was 
“appointed zand on: the réport of the .com- 
missioner being given, the question arose 
as.to whether the plaintiffs have a right 
regarding the assets of the. partrérship. 
The. learned: District Judge- by the order 
dated 5-1-1970 -determined that. having 
regard: to; the principles governirg the 
partnership, the plaintiffs have an in- 
terest in. the assets, and after determining 
: such a- question, -he ordered that it was 
necessary- to--appoint a commissioner for 
winding, up,.of the. firm by . arranging 
"sale of the -assets by. public auctior or by 
private ‘arrangement, if.. both parties 


` agree to. it and for that purpose tke com- 


missioner shall give facility to the 
defendants to withdraw- work on band, 
if any. It is this order that. i is ‘challenged 
before ‘this court. $ 


3.0. Sri V.o Krishna. ‘Murthy, learn< 
ed: ‘counsel , for .the: respondents, coentend- 
ed.that bythe. present order- there has 
been first a determination of the right of 
the plaintiffs -to claim a share. -n the, 
assets, of the-partnership, and when there: 
is. such ,determination of the right of the 
plaintiffs. to- the assets, ofthe partrership,' 
it amounts to_a decree and the. : defend~. 
ants are not- entitled-to file. the revision. 
petition..before this court: It was also: 
submitted that the further. order. passed. 
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by the:lower appellate: court appoiriting 
a commissioner and giving; direction . to 
him to sell the. property, are only. ..con- 
sequential upon the determination of ‘the 
first question, viz:, determination. of- the 
rights of the „parties to the assets of - the 
partnership, ‘ ee eal, 
$ 4.. In support’ of his? 3 sabaian 


the learned counsel for the ‘respondents, , 


submitted that in the: present: case the 
. determination is a determination. of the - 
rights .of the, parties. with regard: to. some- 
of the matters’ in controversy: in. the-suit, 


and, therefore, it comes within ‘the pro- 
“visions cf Sec: 2 -(2)-of the Act, ‘(defini- 
tion of decree).’ It was: ‘also ‘submitted 


that, ‘the ‘principles - “which -apply with 
regard to décrées' in ‘suits: filed for parti- 
tion apply also to the suits relating to 
partnership. -As long- as the suit was not 
finally disposéd of and the court is-asked ` 
to determine any one of the matters and 
dispose of -the rights. of the parties con- 
clusively, the remedy.of the - 


only to challenge such- final: determiná- 


tion. by means of.‘an-appeal and. e this 
is. 


filing ` a. ‘revision ` petition. before 
court.: ths ae aan) ea 

> Tne eee of hig submission, ellae 
is placed. onthe ’.-judgment.-of . thë 
Supreme ` Court “in Phoolcharid v. : Gopal 
Lal, (ATR 1967 SC* 1470). In ‘that case, 
their Lordships of. the ` ‘Supreme “Gourt 
‘were considering two matters,” 
whether without a formal- decree: ‘being 
drawn a-party’is entitled tò: file’ -an 
appeal and: secondly'-whether thete can 
be more-ithan. one _ preliminary. decrees, 
In ‘paragraph: (5)- of the judgment; their 
Lordships: dealt with the first. question’ as 
to -whether an appeal. could: be: preferred 
even if:a -formal decree being’ not ‘drawn 
up-by the court,- and held: ‘that a- -person 
preferring ah appeal has ‘to ‘file: “ae “decree ` 
along withsit:and the provisions’ ‘of“O;.41 
Rule r Ce P.iC. arë mandatory. Still, ‘as 
pointed. cut in! AIR 1961 SC --832,° 
may be:cases where it is competent | ‘for ` 
the court -to’ entertain ‘an ‘appeal even: 
without formal decree: being: produced 
before - the” court. ‘This is- what Their” 
Lordships ‘in paragraph” 1, of the judg- 
ment observed: . : : 


"(5),....... learned ‘counsel’ for; “Bhool 
chand, appellant: has. “attacked. the ‘find= 
ings of the’ High Court on ‘all. ‘the three . 
points. He first contends that, as a copy. 
of. the decree.‘was ‘not filed. ‘along - with 
the -memorandum ^ of appeal;- ‘the -appeak- 


was incompetent and: relies‘in“ this -con~ : - 


nection on: the decision of this Court “in. 
Jagat . Dhish Bhargava y, -’ Jawaharlal 
Bharvaga, (1961) 2 SCR.918 2=?-(ATR: 196% 
SC 832). ::In that. case - it was.“ observed: 





that every -memorandum: of: appeal ` thas: - 


to be accompanied : bya copy” òf- “thé 
. decree. appealed: nom ‘that ‘this require- 
ment of O. 41. R. 1 C. PiC is’ mandatory | 
and -in the. “absence ` ‘of ‘a copy’ -of°” 


U. C: G. & P. Factory v.. Rama. Rao (Datar J3- 


party ais . 


“one was . 


` defect would have been:-cured. 
. not think it was necessary for Gopal Lal 


theré f 


-Gopal Lal of his right to’ appeal 


TALR. 


detree, the filing of the. -appeal ` would: 


be incomplete, defective ~ and‘: incompe~ 
tent,: That. no . doubt is “the. correct “posi~ 
tion.:in law but as: was pointed.. out ~in 
that- case; there -may ” be «circumstances: 
where an appeal may be “competent even, 
though ~a.‘copy. of ‘the. decree may not 
have been filed ‘along with the.memoran- 
dum :of: appeal. .-One’:'‘such ` exceptional: 
case .was’ dealt ‘with <in -Jagat ‘Dhish 
Bhargava’s. case, (1961) 2 SCR «918: = 
(AIR 1961.:SC 832). We consider- that 
the present’ case is‘.another exceptional 
case. where in: the absence of..the . 
of the decree: the: appeal could: be main- 


tained.... We. have already vindicated that 


the. trial court did not frame a -formal 
decree:: when it::varied’ the - shares’ and 
naturally Gopal-Lal -was-not in a posi- 
tion-toò fileta copy. of-the .decreé. when 
he ‘presented:-- the memorandum .. of 
appeal. to :the..High. Court.’ Even. ‘when 
time was: granted’: by the..:‘High ::Court 
and Gopal:-Lal sAr the- -trial -+ court 


COPY: 


for. framing: formal decree, : ‘the . 
trial court enee to. do -so. 

te vuthose: . circumstances, it was 
impossible’ for Gopal Lal to file a 
copy of the formal-decree, It is unfor- 
tunate that when the matter was 


brought to the *-knowledge “af. “the: High 

Court, it did not order the trial court to 

frame a formal decreé; if it had done so, 

thie: appellant could: havé’ obtained a ‘copy 

of: the-formal ‘decree and? filéd it ne e 
e 


Court in. that. appeal. to. frame. -a decree 
-. enable `. „Gopal. 


and... cure.. .the `, defecto In „such 


f circumstances, : i Wes fail, to see. ~ what. ‘more l 


Gopal Lal; could have.,done -in -the matter 
. of filing a- copy- of the decree; : The fact 
‘that the trial. -Court- refused. to. frame a 
formal decree-cannot in law one 

e 
defect in’ the. filing ‘of the’ appeal, in. the 
circumstances, was not due’ to any fault 
of Gopal’ Lal arid: ‘it cannot. be held that 
he ‘should “be deprived, of the: right- ‘to 
appeal. if he had it, simply because’ the 
court, did -not do’ its duty.’ We” ‘therefore 


‘agree with: the High. Court, that“in”, the 


circumstances, the -absence. ‘of. the `. . Copy 
: of; decree. would: not . deprive ‘Gopal. ‘Lal 
of his right to appea! 
Then. in. paragraph (7) ‘of, the- judgment 
Their “Lordships laid ; -down as. under: 


KvA) We: are “of. ‘opinion ‘that there is 
nothing in the Code of Civil- Procedure 
which prohibits the- passing, of’ more 
than--one preliminary decree if circums- 





` tances justify the same~and: that ` it- may, 


to ‘file a revision -against the — order . of 

- the. -triaf- court ~--refusing.“*: tov2frame -- ~“: 
a formal decree, for ‘Gopal: :‘Lal’s 
appeal. was pending -. in --the ‘High 
Court... and’ the s High | Court should 
and `. ‘could « “have. - directed’. . the trial 


“ual - to, file- i8. 


~ 


1971 ` 


be necessary ‘to do so’ ‘particularly in 
partition suits‘ when after`the prelimizary 
decree some parties*die and-: shares -of 
other parties, are. o DEER ene 


» Ber “In my “view, “the ' Sepi 
laid down: by Their- “Lordships of the 
Supreme -Court - would. apply ‘=ven 
like _the present :- one 
-after-" a ` preliminary. .dezree 
en - passed, the question is 
Taiseda and- the rights of the parties are 
conclusively determined, such determina- 
tion would . Amount to ` drawing ug of 
another -decree and in that ‘event, the 
party has a right under:Section. 96 of the 
Code to file an appeal.. As stated by the 
Bombay . High Court : tin: - Parashuram 
Rajaram Tiwari v. Hirabai “Rajaram 
Tiwari, (AIR 1957 Bom: 59); until _: there 
is final decree, a suit is pending “and if 
the`court determines- the ‘rights of the 
parties, then such’ determinatién ‘would 
amount to.a decree and the: party: tas a 
right of appeal:.. 
in..the -present case, after. the -preliminary 
decree. was passed}: a ‘question. arose, as 
to whether. ‘the: plaintifis were “.enttled 
to assets of the partnership and the 
learned Judge has by. his . order cated 
5-1-1970 -determined that. the.. plaimtiffs 
have. got a right än the. assets. of the 
partnership. If ‘such a. “determinatica is 
thade, I am. of the; view that: the party 
has a: right of appeal. sea 
6. “The: ryiew that:I am: akra in 
this case “finds: pest at support: "from 
a judgment of- the High Court of: ziad- 
ras in..a--case. Zéported.. in- (1947) 2. Mad. 


LJ ‘523 Kasi. ‘Alias Alagappa Che-tiar 
v. Rm. A. Rm..V.. Ramanathan Che<tiar 
alias Srinivasan’ ~ Chettiar) wherein 


it, is, held as follows: oar 


$ Where’ in. a- suit for iter ‘ees of 
dane aċcounts the court had adju- 


dicated on:the -substantive rights oi the. 


parties with’ regard to the several me-ters 
in.a -controversy “in the, suit -and -the 
determination. of „those, matters is cl ay 
intended to be final and -conclusive ` 
far“as that court is concerned, the “feck: 
sion: operates. as a preliminary. decree -and 
is -appealable. -The mere: fact that the 
court. which passed the decree took the 
view that only findings ‘and ~ ‘directions 
had‘béen given and that no’final dissosal 
was made--will not. affect the. quetion 
of ‘appealability. The.-question. -whether 
an adjudication is a‘ décree-or not‘ must 
be determined with'-referencé to - Sec- 
tion 2 (2) of the. Code-of Civil Procedure 
and not with reference to~: simplicatons, 
true or supposed, arising :from the’ gane- 
ral provisions- relating- to judgments and 
decrees -or to: disposals’ of..suits.-~-Nor carn 
any. considerations -of policy. as to the 
expeditious administration: of justices.. or 
the avoidance -of: expense : and delaz. be 
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I am of the -view that. 


_ the - -High ‘Court-‘of Madras, 
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imported into. the determination of © ‘the 
question, i 

There is Aahar: in “the Code which 
can be construed. as a „prohibition against 
the Court in a proper: cdse passing more 
than one preliminary © decree, . On . the 
other hand, there are indications “that the 
Code ‘contemplates’ more than one’ pre- 
lirninary decree and one final executable 
decree in a suit.” ; 
The observations particularly ` at’ page 
525° fully support: the’ ‘view. , that I have 
taken. - 
i "Tf ‘an. ' occasion” ‘arises, as it has arisen 
in ‘the present case, for’ taking ‘such an 
order after ‘preliminary decree has been 
passed, we’ fail to see why it should not 
fall -under Order 20, Rule 15 itself as a 
supplementary preliminary decree unless 
there: is clear indication’ in the prdvisions 
of the Code that. ‘io .more than one pre- 
liminary’ decree ‘can "be passed in a suit 
in which such a decree is provided, for.” 

‘In the’ „presènt ° case the Court- has 
adjudicated“ upon the” substantive ‘right 
bf the parties with ‘regard to one of 
the matters in’ the controversy‘‘and the 
determination in so far as that question 


_ is concerned is inférided.to- be final. «That 


it has not: been. expressed ‘by «any ; for- 
mal order.. will not make it. _non-zppeal- 
able, as,it:is:the. ‘.substance. and -noti 


. the form that determines the app2zalabi- 


lity. If occasion arises, for- making an 
order after the preliminary- decre> -has 
been passed, I do.-not- see.as.to, why. it 
should not itself be called as supplemen- 
tary preliminary decree,’ as ‘stated by 


=As~ pointed-cout—by—their tans = 
ships ofthe: Supreme Court’ir < . case, 
reported: in AIR 1967.SC 1470: referred 
to earlier; when ‘there is a determ:nation 
of -rights ,of.parties, it is -the duty:of 
the .court to ‘formally draw up a décree 
and -even.:.if it is not drawn -up, it is the 
duty - of- the <:party. to point out. such 
omission and. request the’ court for draw- 
ing up. the» formal decree, J'am sure 
that-the-.-party will take- appropriate 
steps:-to make such.. prayer ana: get for- 


mal decree- drawn up.. 


. «8. : - Having. regard. to the - view 
that I have taken it is clear that the 
preserit ' revisién” ‘application is not main~ 
tainable and -the only femedy available 
to the party is tö prefér-an appeal befare 
the appropriate’ court, and: if. such an 
appeal preferred and the condonation of 
delay .is: asked: for under Section 14 of 
the Limitation Act; I have-no doubt ‘that 
the: appropriate ' Court will ‘consider the 
question, and’ dispose‘ of ihe ‘same’ in 
accordance with. law.: 


“9. ‘+ For. these -TéASons, “Enis - revis 
sion application is- ‘dismissed. No ccsts. 
Eee oat MOTEO A Revision angen oie 


ETN 
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‘AIR 1971 MYSORE 350 (V 58. c ue. 


C. HONNIAH AND E. S. 
VENKATARAMAIAH JJ. 


- M: L. Manjappa and others, Appel- 
Jants v. ‘Kalyani: Pujarthy « and others, 
: Respondents. DA 

First Appeal. “No. ‘45 ‘of ‘1969 D, 202 
1-1971. from Ordėr of. Civil ` J, > Uae: 
D/- 20-1- page 

Civil P. (1908) - o. 30 R. 18 no 
Decree — ‘When ina suit for partition 


the court makes a final order allotting 
shares to, respective parties, the. order is 
"a. decree aŭd hencé appealable notwith- 
standing the fact, that it is not. engrossed 


<- on ‘non-judicial ” stamp " paper: (X-Ref: “Ss. 


2 (2):and 96). `- _.. (Para; 4) 
. Arn’ order is. appeslable.- “when. it 
amounts to a decree’ ‘arid. the, fact, that 
it is termed as an order. or. a” deéretal 
order, does not make’ it. non-appealable: 
; $ : (Para 4) 

E “the drawing. up. of. a decree 


bing only a; formal ‘affair, äny..orission - fop, hearing ‘before me regarding the dis- 


therein cannot affect -the rights. of: the 
porie in the. mmatter of- filing „appeal. , 
(Para 5) 


Pi “Referred: | 


1955-2" Mad LJ 635, (EB); Board’ 
“of Revenue: Madras v. Moideen | 
“Rowther ” -' 

11938) ‘AIR 1938 Mad 307 (v 5) = ; 
“47 -Mad ‘LW 51, Satyanandam ve a 
ee Nammayya ee 72 


ole Narayana Rao: and B: eee 


iene. ve Appellants; -B, P. Holia,. for Res- 





__...-pondents..Nos.>-1:: and ~2er— pe Gr ges 


HONNIAH, J:— This. appeal: arises 
’ out of an order « passed = by. ^the- Civil 
Judge, Udipi; on I- A;: Nox F in: Original 
Suit: No. -2 ‘of .1966. .The plaintiffss. had 
-obtained a. _preliminary. ‘decree for’ parti* 
tion. and- possession of ‘their share -in ‘the 
suit schedule . properties.” ‘They. filed” ‘an 
application: «(I~ A: No..:I):- for. -passing àa 
‘final decree and determination’ of the 
income of .the suit ‘properties: ‘ete.’ ‘as per 
the terms. of. the. preliminary: ‘decree 
passed on 31-1-1968. ‘ Pursuant. ‘to. this 
application, a, Commissioner. was appoint- 


ed by:the court below to: idivide the-im: ` 


moveable: properties by metes and bounds 
with reference to the respective shares of 
the parties: Accordingly; - the Com- 
missioner prepared 7 lists and ; submitted 
the lists along with his - report.. tó. .the 
court. Some.of the parties including. the 
appellants, „filed -objections to the. Com- 


missioner’s report and- to .the: division:of ` 


properties as: contained in. the.. said lists: 


The court below“ without #ding “into 
the merits of the case and without apply- 


ing its mind ‘to the question. whether the: 


properties had. been divided in proportion 
DO/GO/B712/71/MVI =-= 


- M. L. Manjappa- v. Kalyani: (Honniah J.). 


ere ee “Paras - 
l . (1956) AIR 1956-Mad 207 - (V 43) = + 





A. I. R. 


to the shares-:of the parties with refer- 
ence. to: their value, passed-an- order on 
20-1- 1969. as follows:—. n 


Los are cast in open“ court in the 
presence of the counsel for the parties 
by Sri Y. C. S. Hegde. Advocate and the 
lots allotted or indicated’:to- each.: of the 
* Below: are as -per list- shown against each, 

elow: ś RAE 


1: Plaintiff; “List, Vit in -the. Commis. 3 
-z sioner’s report. 

x -7 -for division .of` 
Beant miai * EET noppa d sated: 
2: Plaintiff-2 =‘ List ‘II s S hee we 
8. Defendent-1".- List VI -Awa ~do-- =” 
A: Defendant-2 ~List-IV'. > ‘—do— 

5. -Defendant-3 “List V -~ —do— 
6. Defèndarit-4 ` List:II +` —dom= 
T. Defendant 5: - List. I do” 


h pursuance öf this order, a derei 
was drawn. up,- which reads as. follows:— 


> . "This..dpplication -coming -on` this day 


puted possession ‘and allotment $f .share. 
in consideration of- the - aspect ‘of ‘the 
claim;:thereof this - court: eae ‘hereby 
order’ and decree:—~. SAS 


“2° L That Lots’ cast iñ. opén ‘court’ in 


the presence wt the counsels for the- per-. 
ties, by, Sri Y Cr ‘S. Hegde; Advocate: 

. IL That as” ‘per. lots. cast, each ‘of the 
party viz., plaintiffs . Tand 2’and deféen- 
dants 1 to 5 be arid are hereby allotted 
to their’ 'share,-the. properties. as per lists 
mentioned: ‘against. each: below: =. = 

1: Plaintiff’ No. | 






= -missioner’s report - 

l for division of pro 
ene ` perty’ dated 7- U- 
re a “1968. 





2. Plaintiff No. 2 List It ia thé ‘Còmi 

oone Lito 37 „missioners ». ` -report 

hae -division- of: pro- 

m- 7%: » perty dated: 

Pa DA -7-11-1968 =or. 

3: Defendant’ ers ‘List VI Sap yi 

`å. Defendant Noz 2° ; List IV. —do> 

5. Defendant No..3 `- List V- d>- 

6.. Defendant No. 4, : List- IH. dor 
T: ' Defendant No.5. > List I : 





Giver under my ‘hand and ‘the oy of the 
Court. this 20th day of January 1969.’ td 


“ It could be gathered from:.the . “res. 
cords. that the decree was: actually- pre- 
pared ‘on 13-2-1969, but it has been dated . 
as- having been prepared om.20th day of 
January 1969; which was ‘the date on 
which the .order “was - passed: in -confor= 
mity with the provisions of O. 20, R. 18 of 
the Code’ of Civil Procedure. It.is submit- 
ted during the course.of the arguments that 


-after ‘the :decree.. was- so passed: the. plain- 


tiffs have been püt:in possession of. the 
‘properties ‘allotteds:to.. them under. the 


‘List yi in the ‘Com~ a 


+ [Prs, 1-6] 
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decree.. Aggrieved by this- decree deten- ing committed ‘that mistake ` the court 
dant 2 had filed::this appeal. - :-i was wrong 'in saying: that the document 
“S28 At the’ ‘hearing ` of the. ae should -be impounded.: .This: decision- is 
appeal, Mr. ‘Holla, the ‘learned - counsel - of'no assistance as it is beside the point. 
appearing for the: -plaintiffs;. raisec a 4,8 The question whether an ad- 


preliminary objection: and that objection 
is that no ‘appeal lies in this.:case. -It is 
urged by him that no appeal could.. lie 
against an: order passed by*-the Icwer 


court accepting the report. of the; Com“. 


missioner and allotting shares. om the 
basis of that report: by drawing lots, as 
had: been done in. this,, case. ... According 
to him; the decree in question - was not 
a decree-in. the first. instance. and even if 
we construe it: to be.a decree, as-it had 
not been engrossed ‘on non-judicial- stamp 
paper, no decree in law existsand hence 
the ‘appeal is.. not maintainable. In 
support of his contention, he relied Lpon 
number of decisions. The- first case is 
reported in ‘Satyanandam., v. Param- 
kusam Nammayya, (AIR 1938 Mad 307). 


In that. case. the . question was whe- 
ther a final- decree, which had ‘not been 
engrossed on.” non-judicial’.. stamp-paper 
could be executed.. Dealing with that 
Teon this is. what ‘the ‘court observ- 
ei — 


for partition has no. existence as a 
decree until” it is engrossed on the ro- 
per non-judicial” stamp paper; aL that 
is done the. suit is pending.” ' 

The. ‘court. furthér ` observed that 
where a decree in a‘suit for™partition is 
not engrossed on proper non-judicial 
stamp paper. there ‘is nė vaild decré2 in 
existence, ` It therefore held: that`it could 
not be given’ effect to and everything donè 
pursuant- tö the same was’ invalid. - -That 
was hot a case in which quéstion - was 
whether an ‘appeal could be filed, ageinst 
a decree, which is- not engrossed ` on’ aon: 
judicial stamp paper. 

3. The next case relied upon ‘By 
Mr. Holla is the decision in. the Board of 
Revenue, Madras v. Moideen Rowther, 
(1955-2 Mad LJ, 635)’ = : (ATR 1956 Mad 
207 FB). That: was a case which arose 
on a.reference by the Board of Revenue 
' under Section -57,of the Stamp Act and 
the: questions . that were. referred . -to 
were: š 
AE ST “Whether the learned Subordinate 
Judge’ of South Malabar,.on the faflire 
of ‘the parties in. this: casé to furnish the 
requisite -stamps had -the power : “to 
draw up the’ decree for partition? . -` 

2. Where '. the: learnedi Subordi- 
nate Judge*can impound the decree for 
partition’ drawn up by’ him “under ~ Sec- 
tion 33 of the Stamp Act?: ; - 
Dealing.-with. these two ~ ` questions the 
court held ‘that the. Subordinate Judge 
was precludėd from drawing up a’ final 
decree for-’partition on unstamped paper 
and if it was so drawn up the court. was 


obviously. doing a wrong. thing and hav- 


“It is well settled that a final decree 


jadication is'a decree: or not. must be 
determined with reference to Section 2 
(2) of the Code of '‘Civil:Procedure and 
not- with ‘reference tò implications; true 
or supposed, or with referance to other 
laws. Section 2 (2): defines -the expres= 
sion ‘Decreé’ as follows: 


S ‘Decree’ means the’ formal expres- 
sion of an adjudication. which, so far “as 
regards the court expressing it, conclu- 
sively. determines the right of the parties 
with regard- to all or any of the mattefs 
in controversy:.in the suit and may. be 
either. preliminary or final. It-shall be 
deemed to include the rejection of..a 
plaint and the determination of any ques- 
tion within Section 47 or Sec. 144......... 


The sub-clauses and -the Explanation 
are not relevant for the purpcse cf this 
case: '‘Thé answer to- the ‘question whe- 
ther the.‘order_in. question -İs a decrée or 
not ` depends: upon its . contents. The 
deécree.extracted above, -we have no 
doubt, decides finally the rights of par- 
ties in. respect” of, those. properties which 
are mentioned in the lists. That fact is 
not ‘disputed by, Mr..-Holla.. If in subst- 
ance, the order in a suit is a decree as 
defined: by. the Code mere fact that the 
court’ which. passed the same styles if 
an order or a decretal orcer will not 
make it: non-appealable. . Prima facie 
then. ifthe -decision under. appeal’ satis- 
fies all the. requirements of the definition 
of a decree:as -defined in Section 2 (2) 
of the. Code of Civil. Procedure determin- 
ing the rights of thè parties in the’ suit, 
we ‘should hold that.an appeal lies. : 


- 5: ‘In this case, the- plaintiffs them- 
ecives had made.-an application request- 
ing the court to draw up a final decree. 
Accordingly, the court’ allotted shares of 
immoveable’- “properties in -pursuance of 
the report of-the“Commiss‘oner ard the 
lots drawn by it. In’ pursuance ‘of’ the 
same, ' some of the parties have taken 
possession. of the properties allotted - to 
them. The drawing. up. of a decre2 was 
only a formal affair- and even if there is 
some omission, that cannot affect the 
rights of the parties either by wey to 
file an appeal and for a . mistake .com- 
mitted by the court for not drawing up| ` 
a decree on non-judicial stamp paper, 
the party’ should ‘not :-be visited with the 
consequences | ofhis ‘appeal not. being 
competent. On the facts of this- case, we 
must hold that’ the ‘objection is .no> well 
founded and the same mus: be rejected.|. 
We, therefore; hold that the eppeal lies 
and “overrule the preliminary. ‘objection. 


6... On the facts we are satisfied 
that the method adopted by the court 
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below in drawing lots . without - concur- 
rence of all: thé parties - and.. allotting 
shares without going into the objections, 
was not proper. 
the order and-decree and send back the 
records to the lower court. with a:direc; 
tion that: the lower. court may. pass a 
‘final decree. in. ‘accordance with. law. We 
‘are told. that some of. the parties: , have 
‘taken Possession. of their shares. in pursu- 
ance of the decree, which is. now-set aside.. 
We direct that they. should continue `| in 
possession of the properties. until . and 
subject to the-final : ‘decree to be’. passed 
by the Court ‘below, ` 


e -7 Tn. the result, hen eee is 
allowed and ‘the case is’ remanded to the 


lower court with a. direction ‘to ‘dispose of. 


the same “in accordance with `> law..: “No 
costs, 


ae la inept Cace Femanided. 





ATR 1971- ‘MYSORE 352. iv 58. c 99): 
_ Dy M+ CHANDRASHEKHAR; J. 
` Shivappa - Satyappa Mudakannavat 
Petitioner v. Satyappa: Yellappa- ‘Muttapa- 
gòl, and’ others, + ‘Respondents. , 
„Civil. Revn. Pètn.t. No; 607. of. 1969, 
D/-. ‘2-3-1971, from. Order,” ote. “Munsiff, 
Jamkhaidi, D/-” 24- 321969. | 


: Court-fees and ‘Suits » “Valuations: — 
Mysore Court-fees. and- Suits . -Valuation 
‘Act (16 of- 1958), Ss, 38- (1), 29 — Ina 
suit by .;.reversioner . to- set aside the 
alienation- made by a Hindu ‘widow. ‘and 


for- possession of that: property, :the’ court: . 


fee is payable under Section <29: on the 
market value- of the suit .property and 
not- únder- Section. 38 (1). on the amount 
of consideration mentioned: in .-sale-deed 


executed by the widow.. AIR 1932 All 485 - 
329 | (PC) : 


(FB) | and” (i907) ILR 34` Cal. - 
Rel. on. i (Paras 7, 10, 17, » 
x, ‘The substantial’ ‘relief : sought “for” 
_ the’ suit. is: recovery ot- - possession, - The 
market. value.. obviously - should. bè- -as - -on 
a date of. institution of the ‘suit. ||: 
, - (Paras 17,21) 
' Sal: "Referred: 
(0933) AIR 1933 Mad “231 (2) (V 20) ` 
== "64 Mad LJ 127, :°Thangachi 
Ammal v Mokiammad Moidéen’ 
eee AIR 1932 All ‘485° (V 19) = ia 
“TER 54 ent 812, (FB), Kalu Ram. oe 
‘vy. Babu OT 
(1927) 5- vee LJ! 08: (FB; Iù ` re — 
Bale’ Chikka ‘Yadoora , Sefty”. 
(1907) ILR 34'Cal 329 =’ 34 Ind ` 
App `87; (PC), Bijoy: Gopal Mükerit. 
a BA Kristina “Mahishi Debi, 


g K. Joshi.: fr. Petitioner: oN: 
Venkatachila. “High “Court - Govt: Pleader, 
‘for Respondents. | 


£0/GO/C95/71/MBR/C:- goa Se 








7 -S S. Mudakannavar :v. Sdtyappa <t 


We therefore, set aside ` 


adopted: ‘son of one. 


: Chronological > Paras : 


G 14, 16: 


A. LR. . 


:- ORDER.—: What: ‘is the court-fee 
payable in a suit by-!a.réversioner ‘onthe 


death of. a Hindu Widow..to set aside the 


alienation by her, of: the property of. her 
husband- and for possession’ -of that pro~- 
perty? -That is the question ` that arises 
for. -determination in. this. revision s Peti- 
tion.. k 

o2. " Defendant- 3. Tapas to e the 
Madawa ‘who :died 
asia widow. The plaintiff claims to -be a 
reversioner after her death. -!She < and 
defendant-3 sold: the suit house tó- ‘defen~ 
dant-2. under ‘the sale. ‘deed dated: 12-7- 
1950 for Rs: :500/-;.: Deft. 2-in turn ‘gifted 
the suit’. house ‘to: defendant-1. under the 
deed of gift ‘dated 8-5-1957: . 

-$. The. plaintiff has" ‘leaded: ‘that 
the adoption” of: ‘defendant- :3. by “Madawa 
was ‘illegal and that'*there-‘was -no legal 


` necessity ‘for Her! to sell- the’ suit ‘house: 
The ‘reliefs prayed. for ‘in ‘the suit are: 


dD Setting. aside the alienation. of the 
suit house - by" “deceased - “Madawa and 
dëfendañt-3 in favour of “défendant-2; 

ii) ‘Setting ` aside: ‘the : further aliena- 
tion of the suit‘ house by defendant- 2 in. 
favour of defendant-1;` and” 

ii), Recovery, of. possession of the: suit 
ae eke 

i “ihe plaintiff valuéd’ the * suit 
at, He. cae tinder ‘Sub-sec. “(1) of Sec. 
38 ‘of “the Mysore‘ Court-fees ` and ‘Suits 
Valuation Act, 1958, (hereinafter referred . 
to ‘as. the Act). and” “paid, the court=fee ace 


_cordirigly., ee J 
5.: -The ` “question whether F the 
. court-fee paid on the plaint- was.. suffi- 


- cient.: came. up : for. consideration before 


the-Munsiff. at. Jamkhandi. He: held. that 
separate court-fee thas to be.paid on each 
of.‘the above- three reliefs and that for 
the . relief -of.--possession the  court-fee 
has to be paid on the market value, -of 
the suit. house. .-.- - 

< -6..0° Feeling: aggrieved ° by the: ‘deci- 
sion of ae learned Munsiff; .:the-. , laity 
tiff has.. come up in-revision... © <% 

wu I, toMy, W. K; Joshi, learned. coun- 
él for’ the petitioner-plaintiff, contend- 
ed :that. the main’ relief sought’ for- by ' 
the plaintiff is: setting “aside the: alieña- 
tion effected by Madawa and defendant- 
3 in. favour of. defendant-2. and. -that the. 
relief,-of setting aside.the gift effected-by- 
defendant-2 in favour of defendant-1: and 


-the relief of-.recovery of possession. of 


the suit, property.::are: merely: ` ancillary 
to the main relief of setting aside’ the 
first alienation. Mr,- Joshi added:-that the 
court-fee is payable only on the. main relief 
and not: on the. two . consequential: -re- 
liefs and -that the:main.-relief has to be 
valued under. -subrsec,:.(1) of : Section -38 


` of: the: Act on the ‘amount of- sored 


tion. T -in the deed- of. sale. 


In ‘support :of ~his aeto $ 
Mr. ashi relied on: “the decision’ “of: the 


1971 © 


Madras High Court in Thangachi Ammal 
v. Mohammed Moideen, (AIR 1933 Mad 
231), There, the suit was for. cancellation 
of. the deed. of sale executed by the 
plaintiff and: for recovery of possession 
of the land, and the plaintiff had. paid 
Court-fee on-the amount of consideration 
spécified in‘the sale’ deed, under “clause 
4-A of Section 7 of the Court-fees Act 
1870. .That clause is in `- pari materia 
with sub-s. (1) of S. 38 of the Act. Dealing 
with the question whether the plaintiff 
was ‘bound to-pay court-fee’ in respect 
of the. claim for possession, Madhavan 
Nair, J. said-that the claim with r2gard 
to possession, - was only ancillary to the 
imain claim, namely, setting aside - the 
sale deed and that the plaintiff need -not 
pay court-fee on the relief of recovery 
of possession. 

9. Mr. Joshi next relied on ‘the 
decision of’ the Full Bench of the former 
Mysore High Court in're: Bale Caikka 
Yadoora Setty. ((1927) 5 Mys LJ 293). 
There, the plaintiffs instituted _a suit 
for a declaration that under a deel of 
gift executed by. them and defendants 2 
to 9. in favour of ‘deferdant .1; the latter 
did not. acquire any ‘interest in the pro- 
perties cotapriséd in the said deed for the 
cancellation thereof and. for delivery of 
possession of those properties. “Para iv 
(a) to Sec. 4 of the Mysore. Court Fees 
Regulation, 1900, is in pari materia with 
sub-sec. (1) of Section 38 of the. Act.. The 
Full Bench held that in a suit for cencel- 
lation and possession, the plaintiffs main 
relief is cancellation of the deed, that 
court-fee must be computed ad valorem 
on the amount for which the - doccment 
had been executed -and .that separate 
court-fee need not be paid on the conse- 
quential menes of possession: of property. 


10. ` On the other hand, the learn- 
ed Government Pleader to whom ‘notice 
had been issued, contended that in order 
to determine the proper. court-fee pay- 
able on the’ plaint; the: substantial relief 
sought ‘for’ in'the plaint should be escer- 
tained -and that in the present. suit the 
substantial relief is recovery: of ` posses- 
sion of the suit property and not can- 
cellation of the sale deed or the gift deed 
nor setting aside the sale. or gift. 


11t.. | The Jearnad - Goverrment 
Pleader referred to the following observa- 
tions of the Full Bench of the Allahabad 
High’ Court in Kalu Ram’v. Babu Lal 
(1932) ILR 54 All. 812°at p. 822. = (AIR 
1932 All. 485 at p. 487).. 


“The Court has: to see hak is the 
nature -of the. suit and --of the . - reliefs 
claimed, having regard to.the prov-sions 
of Section 7 of the. Court-fees-Act. if -a 
substantive relief is. claimed, though 
clothed in the garb of. a. declaratory 
decree with a -consequential relief, the 
court is entitled to see what.is the real 
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therefore; - 


S. S. Mudakannawar v.’ Satyappa: (Chandrashekhar J.) [Prs, 8-16] Mys.: 353, 


nature -of the relief, and if satisfied that 
it is not a mere consequential relief but 
a substantive relief it can demand the 
proper court-fee-on that relief. irrespec- 
tive of the arbitrary valuation put. by 
the plaintiff-in the plaint. on the osten- 
sible. consequential relief.” 

- 42. I am in respectful argeement 
with the above observations. 

13... .The ‘learned Government 
Pleader next contended ‘that -where a 
limited owner alienates a coparcénary 
property. it is not. necessary for the 
reversioner who “wants to avoid such 
alienation, to ask for a declaration that 
such alienation is not binding on . him 
and that he can straightway file a suit 


for recovery of possession of the’ pro- 
perty. so alienated, ` ` K 
14. `The. . learned Government 


Pleader relied on the following observa- 
tions of, the.. Privy Cour-cil in. Bijoy 
Gopal’ Mukerji v.. Krishna Mahishi Debi 
(1907).ILR 34 Cal 329 (PC) at.p: 333: 


“Her | (the. widow’ s) alienation is not, 
absolutely -. void, -but it. -is 
‘prima facie’ voidable. at che election of 
the, reversionary heir. He may think 
fit to affirm it, or he may at his ‘pleasure 
treat Jit - as... a: ‘nullity without 
the intervention of any court, and he 
shows his election to. do the latter by 
commencing an action to recover posses- 
sion .of the property. Thare is, in. fact, 
nothing for-the court either to set aside 
or cancel as-a condition precedent to the 
right of. action of the reversicnary heir.” 
-| 15. -It was-also cortenced by the 
learned Government Pleader that as the 
plaintiff was not a-party-to the sale deed 
and: the. gift deed referred to in the suit, 
there is: no need’ for‘ the ‘plaintiff to ask 
for cancellation of the sale deed and 
the said. gift deed and that the -substan- 
tial prayer in the suit is for recovery of 
possession. The learned Government 
pleader added that the. two decisions 
relied on by-Mr. J oshi are distinguish- 
able on facts because in‘ those: cases the 
plaintiff. had dsked:. for cancellation’ of 
the deeds ‘to which ‘they were parties. 


_. .16.., In Bijoy Gopal. Mukerji’s 
case (1907). ILR 34. Cal 329 (PC) the 
plaintiffs . who were reversionary 
heirs, had .prayed for a declara- 
tion that the deed under. which 
the widow alienated properties of her 
husband was, inoperative against . them 
and had also ` prayed for delivery of 
possession of: those properties.. . Their 
Lordships. of the Privy Council pointed 
out that it. was not necessary fort.. the 
plaintiffs to have asked for such declara- 
tion and that they. could have’ merely 
claimed ‘possession leaving it to defen- 
dants to- plead and (if they could) prove 
the circumstances on which they relied 
for showing that the said alienation was 
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not voidable but.was . 
reversionary ‘heirs. . 

17. . In view of- the alorem pro: 
nouncement of. the Privy. Council, it is 
clear. that in the present suit:also the 
plaintiff. need not ‘have asked ‘for either 
cancellation of the. sale deed or the gift 
deed. or. for a declaration. that the- said 
sale and the gift were’ not. binding on 
him, .He. could. straightway ask. for 
possession. The Government. Pleadeér, is 
in, my. opinion; right in contending that 
the substantial relief sought for. in. the 
suit is recovery of possession and — that 
court-fee is payable on the’ market value 
of the suit property. : 
. Thus, I. am ‘unable tó accept 
the contention of. Mr. J oshi that court- 
fee is payable undex Section .38 (1) ‘of. the 
Act on the amount of the consideration 
mentioned in thé sale deed executed by 
Madawa er defendant 3 and - “that ` no 
court-fee is ‘payable for ‘relief of posses- 
sion. ‘At’ the samè”time, the’ view taken 
_ by the learned -Munsiff ` that: separate 
court-fee is payablé for’ all: the three 
reliefs, mentioned in: “the: _.Plaint, is 
Pona unsustainable, > 

19.: In modification: of: ithe iia 
of the learned Munsiff, the plaintiff is 
directed to- pay couri teg: on ue relief 
is possession..." - `: 

However, Mr.: Joshi: f argued 
that subsequent tø: the - alienation’ ‘by 
Madawa and defendant 3:. defendants ` 1 
and 2 had effected substantial ` ‘improve- 
ments to the. suit- housezand -that such 
improvements. should not be: taken into 
account -in:.determining: the value.of the 
suit oe for purpose of court-fee. 
court-fee, is payable on the market value 
of the suit property. Such. -market value 


binding ~ -omw the 


obviously should. be „zas. -on the 
date of ` institution -.-of - the.. . suit. 
Mr. Joshi. was .not able ~ to state 
on what principle ` the value. - of 


. improvements to the suit property should 
be excluded from. the market value :-of 
such property on.the date of :the- suit. 
Hence, the value of the suit house includ- 
ing the improvements -should „be the 
basis for determining the court-fee, 

` 22. The plaintiff: has -not. “stated 
what ‘the’ market ‘value of the suit prö- 
perty is. After he stated such value, the 
‘learned Munsiff is directed to consider 
the objections if’ any, of ‘the ‘defendants 
to such valuation ` and © determine ‘such 


market value and ‘the court-fee Bayable 


on the’ plaint. The learned: Munsiff ` 
further directed to give to the- ‘plaintiff 
two-months’ time fromthe date of such 
determination,” for ‘payment; of the defici- 
ent court-fee, if any. ` - 
23. ` In this, petition, . parties f 
directed to bear, their own ‘costs. 
oe es Petition” dismissed. 
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Mysore Silkworm. ‘Seed ar Cocoon 
(Regulation, of - Production, Supply. . .and 
Distribution) Act; 1959 (5: .of. 1960), S. 7 
(as substituted in 1969) and Ss..-10 (i), (a) 
and. 10 (i) (c)-— S...7 prohibiting. - -sale 
and. purchase ., of | cocoons *-is . applicable 
only where a cocoon market is establish- 
ed: under.S. 10. (i). (a) and an- area, is 
attached- thereto under S. 10.. G) (c). 


, i (Para, 4) 
Thus, where “ihe: ‘villages of 
Devanhalli, Taluk stand deleted from 
the sericultural. area ofa cocoon market 
described in’ -the. notification ; under S. 10 
(i).(c),. the rearers - in’ villages” Solur ‘and 
Byadarhalli .- situated © in.’ Devanhalli 
Taluk do not come within the prohibition ` 
contained “in S. 7... They are, ‘therefore, 
not obliged.‘to sale- their cocoons” only 
in. the. markets established under. S;'. 10 
G) (a),,.even. though those’ villages; have 
not been’ specifically deleted in notifica- 
tion under Section. ‘10 (i) (ce) 
Bae. 5. 6 and 7) 
Cases’ ‘Referred: ' Chronological: Paras 
(1971) - Writ Petn. i Now ‘45 of 
-1971 (Mys) i P Lan 2 
-M.e N. Venkatachaliah, or Peti- 
tioners: R. N „Byra Reddy, High. Court, i 
Govt:. Advocate, for- Respondents. ae 


AL ‘NARAYANA PAI, C. J:— The 
prayers in this Writ petition : are -fot 
declaration ʻ-of ‘invalidity. of -the -Mysore 
Silkworm Seed -and -Cocoon.:.' (Regulation ` 
‘of Production.. -Supply and . Distribution) 
Act., 1959, as amended by -the - -Mysore 
Silkworm Seed.. and.. Cocoon . - (Regulation 
of Production, Supply and Distribution 
(Amendment) Act; 1969,- . with a. con- 
sequential direction : preventing the 
enforcement .thereof, and -for declaration 
of -invalidity of, two Notifications mae 
thereunder. 


2. - So far as. “he first | “prayer. is 
concerned. Mr, -Venkatachaliah ~ ` appear- 
ing for. the petitioners explains that the 
prayer; is limited to the . declaration. of 
invalidity ‘of’ the - Amending’ , Act. This 
matter has’ been’ dealt ‘with in our order 
in. Writ Petn. 45 of 1971. (Mys) pronoune- 
ed today. “wherein ‘we have. upheld: the 
vai, of the .said™Act. - 

38: The * Notifications “impugned 
are those tharked ‘as-Exs: D and. F annex- 
ed to the Writ petitions, “which are Nos. 
S.- O. 799 and*-800 “dated Ist May 
1968. The former‘has to be’ related to 
clause, (a) of, sub-section (i) of Section 10 


Bore) Sees E 


1971 


and the latter to Clause 
clauses read:-— 

` “10 - (i). The- Government may, 
time to time, by notification (a) specify 
the places at which cocoon. ma-kets, 
cocoon ‘market yards and : - cocoon stores 
shall be. located. 


(c):. . These 


RE ¥* 

(c) neers iie seeulu areas in 

the. State to be served by each cocoon 
market where silkworm cocoon produced 
within such areas shall be sold.”...- 
The same is a machinery for giving 
effect. to the control imposed by Sec., 7 
of the. Act. The new Section 7. substitut- 
ed by the _Amending Act states that- — 
in- any -area in which a cocoon marxet. is 
established under the. Act, no. -ferson 
shall sell or agree to sell and- no person 
shall purchase or agree to pürchase silk- 
worm cocoons except in ` such ‘cocoon 
market and" except in accordance’ with 
such conditions and in such manner ‘as 
may be prescribed. f ; 

4. - The clear meaning of ‘Section 
is that if-a cocoon market is established 
and an area is attached thereto, the pro- 
hibitions contained therein come into 
operation. .If no market is established or 
no area is attached to any market esta- 
blished any rearer. within such area 
does. not come within the scope cf the 
‘control under Section- T., 

5. Now, one of the petitioners 
is a rearer in a village called Solu” and 
.the other: a rearer in: a village : zalled 
Byaderhalli, both of which are -situated 
in Devanahalli Taluk. -It is stated in 
the affidavit filed on behalf of the State 
Government (Para. 21) that Byadarahalli 
and Solur have been denotified from the 
purview of the seed zone and that there- 
fore they | ‘are free to dispose of their 
cocoons in any one of the 45  nctified 
cocoon markets established in the ross- 
breed .. cocoon producing zone. The 
reference ' obviously is to the deletion of 
these ‘and other villages of Devanahalli 
Taluk from ‘the “Schedule -annexed to 
Notification No. CI-61-SAD 60 dated’ 14- 
7-1960 issued under sub-section (2) of 
Section 4 of the Act fixing an area for 
breeding or cultivating: what is called 
pure Mysore Race silk-worm. In __ the 
notifications under: -Section °-10 (i) 
establishing cocoon markéts. and: attach- 
ing areas thereto describing -the areas as 
sericultural areas (sic).. -It is apparently 
on this basis that the contention-is put 
forward that the villages of ‘Devanahalli 
including Solur and Byadarahalli stand 
deleted from the sericultural area describ- 
ed in column 2..of Notification. No. 
S. O. 800 dated 1st May 1968. 5 
, 6... We accept the . argumeat as 
correctly representing the understanding 
of the Prpathnent in this regard, 
although . would: be ` conducive 
dto r understanding of . ~ the 


t 
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from - 
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position if separate steps are taken to 
delete the paa villages from Notifica- 
tion No. 8. 800 also. : 

Te Proda on. tke ‘said ‘state~ 
ment of fact, viz that Solur and Byader- 
halli are now placed beyond the scope 
of S. O. No. 800. the result is that they 
cannot. be held as obliged by law to sell 
their cocoons only in the. markets speci- 
o in S.-Ọ. 799 and ‘repeated in S. O. 





8. - We find that: in another , noti- 
fication No. S. O. 1535, -there is a- -village 
by name Byadarahalli in the lorg list 
of villages attached to 45 named cocoon 
markets one of which is Devenahalli 
which: is according to -the avermants in 
the affidavit within the’ walking distance 
of ‘Byaderahalli. a 

9. On these facts, both the ‘peti- 
tioners who are residing in Soltr and 
Byaderhalli must be held to be beyond 
the control of Notifications of S. D; Nos. ` 
799 and 800 of- Ist'May 1968 mentioned 
above, but that the petitioner in Byadar- 
halli may come within the scope cf S, O. 
No. 1535 and cannot on the distances 
mentioned above have any grievance, 

10. The Writ petition is there- 
ee dismissed, . 

eon dismissed. 


CAIR 1971 oe 355 
(V258 C 101). 
D. M. CHANDRASHEKHAR: AND 
. S. R. RANGE GOWDA, JJ. 
State of. Mysore, Petitioner v. = 
Basavalingappa, Respondent. 
C..R: No. 7 of 1969, D/- 9-8-1¢71. 
Civil P. C. (1908), S. 113, Proviso — 
No reference can be made under the 
proviso where a suit involves a question 
not as to the validity of an Act, Ordin- 
ance or Regulation but as to the validity 
of a rule, bye-law, - notification o> order 
issued under an enactment. A rule made 
in exercise. of: the powers conferred by 
an enactment’ cannot be treated as a pro- 
vision of an Act.. :: Hence a` reference as 
to the validity ‘of such a rule cannot be 


entertained.. Subordinate Courts can 
pronounce upon their validity. AIR 
1954 Raj 233, Rel. on. (Paras 5, 7. 8) 


Cases Referred:. : Chronological Paras 
ere ATR 1954 Raj 233. (V. 41) = 
. 1954.Raj, LW. 287, Sher Singh v. 
; Ghansiram i 
N. Venkatachala, High Court Govt. 
Pleader, for: Petitioner: . B. . Raikote 
and M. M. Jagirdar, for Respondent. 
CHANDRASHEKHAR. J.u— . “This: 
reference is purported: to have been made 
under’ Section 113,-C.-P.‘C. ‘by: the Second 
Additional :: First © Munsiff..” Bamgalore,. 
before whom the Suit, O. 5. No: or of 
1968: was- pending; - 
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2. The learned Munsiff has stated 
a case, formulated the question referred 
for the opinion of this Court, and has 
also set out his opinion on that question. 
That question reads: 


“Whether rules 5 (1) and 5 (2) of the 


Mysore Residences of the Deputy 
Ministers (Furnishing) Rules, 1956, are 
invalid and inoperative.” a 
The Mysore Residences of Deputy 


` Ministers (Furnishing) Rules, 1956, (here- 

inafter referred to as the Rules) were 
made by the Government of Mysore in 
exercise of the rule-making power 
under Section 15 of the Mysore Minis- 
ters Salaries and Allowances Act, 1956 
(hereinafter referred to as the Act.) 


3. In the course of his reference, 
the learned Munsiff has observed that 
the suit involves a question as to the 
validity of sub-rule (1) of Clause (b) of 
sub-rule (2) of Rule 5 which in his 
opinion, are ultra-vires of. the Act and 
invalid. The learned -Munsiff has also 
stated that it was not competent for him 
to declare any rule as invalid and. that 
therefore it became necessary for him 
to make this reference. 


4, Both the learned Government 
Pleaders who appeared for the State of 
Myosore and Mr. Manohar Rao Jagirdar, 
learned counsel appearing in this Court 
for the defendant, submitted that this 
reference is incompetent because it does 
not relate to the validity -of any Act, 
Ordinance, or Regulation: or any provi- 
sion contained therein. The proviso to 
Section 113 C.. P. C. reads: . i 


“Provided that where the Court is 
satisfied that a case pending, before it 
involves a question as to the validity of 
any Act, Ordinance or Regulation or of 
any provision contained therein, .. that 
Ordinance or Regulation the determina- 
tion of which is necessary for the dis- 
posal of the case, and is of opinion that 
such Act, Ordinance, Regulation or. pro- 
vision is invalid or inoperative, but has 
not been.so declared by the “High Court 
to which that Court is subordinate or by 
the Supreme Court, the Court shall state 
a case setting out its opinion and the 
reasons therefor, and refer the same for 
the. opinion of the High Court.” 


5. It is seen from the above pro- 
viso that it empowers the Court to make 
a reference where a case pending before 
it, involves a question as to the validity 
of any Act, Ordinance or Regulation or 
of any provision contained. therein. The 
proviso does not empower the Court to 
make such a reference where-a case. in- 
volves a question as -to the validity of 
any rule, bye-law or notification or 
order’ issued under any Act, Ordinance 
or Regulation. The view we have taken 
receives support from the decision in 
Shersingh v, Ghansiram, AIR 1954 Raj 


C. P. C. Co. v. R. T. Authority 


A.L R. 


233. There, the Munsiff referred to the 
High Court under Section 113, C. P; C. 
two questions as to the validity of a 
notification issued under an enactment. 
In rejecting the reference, Wanchoo, 
C. J., who spoke for the Bench said 
that a notification is obviously very 
different from an Act, Ordinance or 
Regulation and that a reference under 
Section 113 C, P. C., can only be made 
as to the validity of-an Act, Ordinance or 
Regulation. 


6. ‘However, the learned Munsiff 
took the view that a rule made under an 
Act, becomes a part of the Act, and that 
therefore even a question as to. the 
validity of a rule, can be peta under 
the proviso to Section 113, C. 


: Te Both in Section 3 oe = the 
General Clauses Act, 1897 (Central Act 
No. 10 of 1897) and Section 3 (34) of the 
Mysore General Clauses Act, 1899, the 
word “Rule” has been defined as a rule 
made in exercise of power conferred by 
any enactment and shall include a regula- 
tion made as a rule under any enact- 
ment. There is a clear distinction be- 
tween a rule made in exercise of the 
power conferred by an enactment and a 
provision inan enactment. Hence we 
are unable to agree with the view taken 
by the learned Munsiff that a rule can 
be regarded as a provision in an enact- 
ment; : 

8» We may point out here that it 
is not incompetent for subordinate 
courts to pronounce upon the validity of 
any rule, bye-law, notification, or order 
made under any enactment. : 


9. . ‘Hence we reject this ` refer- 
ence and decline to express any opinion 
on the question formulated therein, In 
this reference there will be no order as 
to costs. 

f 10. The learned Munsiff is direc-~ 
ed to dispose of the suit expeditiously, 
Let a copy: of this order be-communicat- 
ed to the learned. Munsiff within 5 days 
from this. cate: 
“ Reference rejected, 


(AIR 1971 MYSORE 356 (V 58 C 102) 
- A, NARAYANA PAT. C. J. AND 
- M.S. NESARGI, J. 

M/s. The Canara Public Conveyance 
Co., Ltd., Mangalore, Petitioner v. The 
Regional. -Transport Authority, South 
Kanara, Mangalore and others. Respon- 
dents. . : 
<a a ‘Petn. No. “904 of 1967, D/- 15- 
-1971 
f Motor. Vehicles ‘Act (1939), Sec. 63 
(6). — Grant of special permit — Resolu- 
tion of RTA disqualifying ‘a mel per- 
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mit holder from. obtaining..any - further 
special permits. in pursuance ‘of the 
declaration made in -the --.application - in 
form No. 53- PCOSPA prescribed under 
the. rules, is illegal. The proper way ‘toe 
deal with the matter: would have been to 
depend upon. the: declaration: and the 
principle of Section 47 (1). (e) for refusing 
to grant permit when applied’ for by the 
petitioner, - (X-Ref:-Sec. 47 (1) `- (e) — 
‘Mysore Motor: Vehicles and Road ‘Traffic 
Rules: (1957), Rr. 103 and 127. ) - 

: (Para- 14) 


‘ In such. an`- event, the argument “of 
disqualification for an unlimited or in- 
‘definite period of time becomes ‘unavail- 
able and the exercise: of discrétion br the 
original authority being open to exansina- 
tion ‘and correction. if- necessary, by -. an 
appellate authority,.also.makes it impos- 
‘gible to allege: ‘or. attribute any ‘unreeson- 
ableness. in: the exercise of power or dis- 
cretion: by. the- original" authority. ` Pye 

: (Para 14) 

T. Krishna Rao ‘and M.. ‘Gopalakrishna 


Setty. for Petitioner; `T. R. ‘Subbanna for . 


s Shanthamallappa, ‘for’. “Respor-dent 
o. i 

A. NARAYANA” PAI, c E Ja The 
petitionér is’ a -company engaged in -the 
business: of ‘public’ transport - with: its 
Headquarters at Mangalore, -For -3ome 
time during .the ‘year ‘1966-67, the Regio- 
. nal Transport ‘Officer:- Mangalore, » used 
to issue spécial permits undér Sub-£. : (6) 
ofS, 63 of the Motor Vehicles Act for 
transporting - passengers’ 'from* Mangalore 
in Mysore State to ‘Bombay in the: State 
of Maharashtra. By virtue of the’stecial 
provisions of ‘thé ‘said sub-section, it is 
not necessary to secure the counter-signa- 
ture of any Regional ‘Transport Authority 
in the Maharashtra State. although. the 
route is'an' inter-State: one. It- would 
appear ‘that the ‘grantees of. such” srecial 
permits were ‘guilty of several charges of 
abuse and some: of. their , servants. also 
prosecuted . or , convicted by. -the Stare. of 
Maharashtra. The State’ Government-of 
Maharashtra addressed a letter ‘to the 
State Government of Mysore bringirg to 
its ‘notice ‘what it considered to be. an 
unsatisfactory- state of affairs arising out 
of ane grant. of special permits as. afore: 
Sail 


2. -In the light of: rules. 103 and 
127 of the Motor Vehicles -Rules.. ar ap- 
plication’: for. such’ special- permits “is 
required to be made in, Form -No. (53 
PCOSPA | appended. to the, ‘rulés.' ‘The. 
Form then in. force contained. the fo low- 
ing declaration, (in paragraph 11 thereof) 
to be signed: ‘by. the’ applicant:— , 1.. 

ey. thereby declare that the eee 
statements are true and: further - cgree 
that they and the conditions laid. down: 
under. sub-section (3) of Section 59 and 
such other provisions of- gis Act: and the 
rules made thereunder. relating -to 
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permits ‘and: the conditions . of .. permit 


‘stated at item No. 8 and that for’. any 


breaches thereof, I may be disqualified 
from ` ‘obtaining: - further. any special 
permit or in: lieu. thereof. to pay a sum 
area upon. ee 

‘We: may. note . in. passing, ` that 
tha are ‘declaration has since been delet- 
ed from the Form.. 4 
> 4. Obviously, :in the PET 
of the declaration, the Regional Transport 
Authority initiated proceedings: against 
the petitioner. and bya resolution adopt- 
ed at its meeting held on 3-4th April 1967, 
disqualified the. petitioner. “rom taking or 
being :granted ~‘special: permits. The 
operative portion -of the resolution, after 
stating that the! petitioner. or. authorities 
thereof. had. declined to. compound the 
alleged conditions: of the permit by pay- 
ment of Rs. 100/- in-:respect:of. each ‘of 
the convictions „entered. against them 
concludes : as follows:=- te 


“In view -of this,’ ‘the: Authority tas 
no other alternative except ‘to disquali- 
fy C. P, C. and M. M. S. Mysore and -its 
proprietors. -either jointly or individually 
from’ obtaining any further “special pefr- 
mits for breach of conditions as embodied 
in: their: applications“ for special permiits 
in form 53 prescribed under the Rule 127 
for ` the route’ Mangalote to` ‘Bombay and 
fied Accordingly. they ; „are disquàli- 

e 


"K. As the order is ‘not’ appealable, 
the “petitioner filed “a - revision petition 


before the Mysore ` State’ ` Transport 
Appellate Tribunal. The. Tribunal by’ its 
order. dated the 20th of May, ` 1967; Has 


confirmed the. ‘esqlution cf the’ original 
authority. - eas 

- 6 Tn.- this wit ` Petition. two 
points- have been. argued, one :of: fact ‘and 
the other of law or- jurisd: ction. 


ay fo i The question. : ‘of fact’ süpgêst-. 
ed is "that the case of alleged breach of 
any of “the * conditions of’:the> permit or 
any other type ‘of misuse‘ or abuse of 
pèrmit- has not’ been madé-out-at all by 
any acceptablé material: placed before- the 
Regional Transport Aùŭthority. In” fur- 
ther support; of. this’ coritention, it is 
also pointed: out ‘that’. the: appellate tri- 
bunal--has stated that the-zdpies of ‘the 
judgments of’ criminal courts: looked’ into 
by. the- Regional ‘Transport’ Authority 
could’ not have been looked-into because 
they ‘are ‘not signed: or certified by; any- 
body. 

“8° We do- not“ ‘think that- it is 
necéssary ‘for- us- -tò scrutinise this con- 
tention ' ati- any‘ ‘length. -One-thing that’ is 
clear ‘is that. the actual “allegations: or 
Gases of-abuse or misuse of the permits 
were made known‘ to ‘the’ »étitioner -who 
was represented” ‘by «a counsel- before 
the. Regional Transport Authority. ‘There 
is-nothing. to: show ‘that either the  peti~ 
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tioner or its counsel made‘.any. denial of 
the allegations or case souight.to be made 
against © the petitioner. `. The:: Regional 
Transport Authority cannot therefore be 
found fault with. for proceeding on ‘the 
footing that there is a casé of: breach 
sufficient’ to- bring into . operation: the 
declaration in~the application ‘form or 
other similar provision of lawi .. 24 


9.. : ‘In any event; there-is no case 


` for interference! -under Article 227 of the 
Constitution: .'.- 

10.. . The . question < “of. law. “or 
jurisdiction cannot, however;: be: disposed 
of so. lightly. : The question is formulated 
as follows: - The ‘statute or any rule 
does not: specify in any ‘of its: provisions 
the: consequences or.penal. consequences 
with which breach of:-any: of. the: condi- 
tions of the permit may .be visited: ` The 
appellate tribunal also says that there is 
no ‘such rule.’ It however ‘takes:the view 
that because the form. prescribed -under 
the rules actually forms part. of the rules 
and the declaration on the strength, of 
which action, has been: taken is part, of 
the form, it may be taken -äs equivalent 
to. the existence of an actual,- provision 


in the rules thernselves for. : imposing. a. 


disqualification. of. the type: set, out in, the 
bse Phau a 

late Tribunal cannot be-said to be wholly 
without support for two reasons. -- The 
„special permits granted under 
tion (6) of section: 63° ‘are for such’ short 
‘periods or’ ‘for a single journey ‘that the 
cancellation of. the. permits “is” . neither 
possible” in ‘ordinary . circumstances, nor 
is of such .. a: nature as to bet effective 
deterrent against the’-operator.- Hence, 
the. provision of subsequent disqualifica- 
tion ‘or disentitlement from - ‘taking out 
similar -permits . may‘ be --fegarded as a 


reasonable” way‘ of controlling. operations ` 


and. obviating breaches. of conditions of 
‘the permits. It-also has sufficient siatu- 
tory background. because we -have pro- 
visions like sections 15 and 21-G provid- 
ing. for disqualification : for, a...specified 
period .in the case of ‘driving licences’ and 
permits. Under: clause... (e) . of 
sub-section (1) of section ` 47, . the. opèra- 
tion by the applicant of ‘other transport 
services including. those in.. respect, .. of 
which applications from ` ‘for permits 
are pending is .one ‘of the. relevant: con: 
siderations bearing. upon the- question 
whether to grant or, refuse. the. Permit. in 
a given case. 

. 12. The-only -legal difficulty howe 
ever is that the. disqualification -contem- 
plated’ or suggested | by the. declaration 


appears to. be -a disqualification.. for; .all | 


time. to come; secondly, . ‘the proceedings 
of the type now. taken. conclude , aby» an 
order which. Gs not ‘appealable. ~ A 
18. .': -Both:, these - “ circumstänces 
make it posible tọ argue: -that the. restric- 
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int which 


The view taken ‘by the Appel: 


sub-sec-. 


_ Officer “Mysore, S. T 


A. LR 


tion sought:io.be: imposed * on normal 
fundamental right of carrying on a busi- 
ness is so unreasonable that it cannot be 
upheld, `. In other cases, where disqualifi< . 
cation is -prescribed by the statute, any 
case of- unconstitutionality is. not pos- 
sible, because . the’ disqualification is for 
a specified’ period ` commensurate. . with 
the reason therefor and.the order is: open 
to. scrutiny end correction- on appeal.’ 

1, :: Having regard ‘to . these- com 
siderations, “it appears” to us that:: the way. 
the declaration in the applica- 
tion is-sought to. be enforced. by’ the 
Reginal Transport Authority in: this’ case 
cannot be sustained. “The proper way to 
deal with: the. matter would have ..: been 
to depend upon: the, declaration and- the 
principle of- Cl. (e) of sitb-section:; (1) of 
Section 47 for refusing, if. such a case is 
made: out, to - grànt: a special permit 
when-applied for: by the ‘petitioner. In 
such an event, thè argument of disquali- 
fication for an unlimited or indefinite] 
period-‘of.time -becomes unavailable and 
the exercise ‘of -discretion by ‘the original 
authority -being .open -to.examination and 


‘correction, if necessary, by an appellate 


authority, also makes: it impossible to 
allege. or. “attribute any unreasonableness 
in. the exercise of power or discretion by 
the original authority. - - 

. 15. .; The; resolution . of the Regio- 
nal ‘Transport Authority dated the 3rd/4th 
of. April, 1967 ‘so far as. it relates to. the 
petitioner.and the order dated the ‘20th 
of May .1967 of the. ‘Mysore. State Trans~. 
port- Appellate - Tribunal are therefore 
quashed... ty f 

-i Order, accordingly. 
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(fo oB. VENKATASWAMI AND. 


E, S. VENKATARAMIAH. JJ,- 

`- Mysoré ‘State. Road Transport’ Cor- 
poration, Bangalore, ` Petitioner v. P; V. 
Motor: Service, Mangalore. pand » others, 
Respondents, - 

-Writ Petns. Nos. 3518, 3835). 3536; 
3653 ie .3655° of. 1970. D/= 28- “68-1971 to 
quash ‘the’ Order Uc by’ Presiding 
AD. Bangalore, 
D/- 27-2-1970. 

: (A)~Motor -Vehicles Act (1939), S. 45. 
(1) — jurisdiction of R. T. A.. in respect 
of grant of contract carriage ’ permits’ L 


- Whenever it is proposed ‘to use the: trans: 


port. vehicle on. routes ‘or ‘area lying ~ in. 
more‘ than one region the application has. 
to be" made to ‘that region within ‘which 
the major portion” of the: route ` ‘or area 
lies.: => - (Para 4) 

< vWhere:- the applications for contract: 
carriage. permits weré made in ` téspect: 
of the whole of State as Mysôre. the 


HO/10/D820/7 Ì/GDÈ ` 


1971 


R. T. A: which has jurisdiction over. only 
the ‘District .of South Kanara had 
no jurisdiction to grant ‘permits since 
the areas lying in-. some: other: regions 
are larger than the area over. which the 
R. T. A. had jurisdiction. On the basis 
of the area of a District; it cannot~ ‘be 
said that the District of South Kanara 
is the largést.. ... . (Para -8) 

(B) Motor Vehicles Act (1939), S. 49 
(b) — Specific area for which the con- 
tract carriage permit is required has to 
be furnished in an application seeking a 
permit — Application for contract carri- 
age permit. to operate ee all Scheculed 
routes in Mysore State” vague and 
cannot form. foundation for issue of per- 
mit. (Para 11) 

(C) Motor Vehicles Act (1939), S. .50 

— Need to consider desirability of addi- 
tional contract carriages in the region — 
In case of applications seeking permits 
in respect of the whole State the R. T. A. 
has to consider the need of the whole 
State and not only the -need of the 
region over - which he. has jurisdiction.. 

(Para 12) 

Appa. Rao, for Petit: oner (In all Writ 
Petns); M. Gopalakrishna Shetty, for Res- 
pondent No. 1 (In WP No. 3518 of 1970) 
K. N. Hegde, for Respondent No. 1 (in 
W. Ps. 3536 ‘and 3653 of 1970 and 3654 
of 1970) and M. R, Venkatanarasimhazhar, 
for Respondent No. 1 (in W. P. No. 3655 
of 1970). 

VENKATARAMIAH, Ie— “The: above 
six writ petitions are filed under Arti- 
cles 226 and 227 of the Constitutior. of 
India by the Mysore State Road T-ans- 
port Corporation (hereinafter referred to 
as. the Corporation) praying for the issue 
of a writ in the nature of certiorari or 
such other appropriate order or Cirec- 
tion quashing the orders dated 27-2-1970 
passed .by the Mysore State Transport 
` Appellate Tribunal (hereinafter referred 
to as M. S. T. A. T) in Appeals Nos. 568 
to 573 .of 1969 on its file and also the 
resolutions dated 9-6-1959 passed by the 
Regional Transport ` Authority, South 
Kanara (hereinafter referred to as the 
R. T. A.). in subject Nos. 156, 158, 159 
and 200 of 1968 against which the afore- 
said appeals ‘before the M. S. T. A. T. 
had been filed, -on the ground that the 
said resolutions and appellate orders ‘are 
wholly without jurisdiction and ozher- 
wise illegal. . 

- 2.. Since common questions of law 
and fact arise for consideration in all 
Ee eee and the resolutions of the 

. T. A. and the orders of. the M. S. 
a A. T. in question are common, these 
writ petitions are disposed of. by this 
common order. roan 

3..- The undisputed facts in all 
thesé cases are briefly -these: Respon- 
dent 1 in each of the above writ petitions 
is a person: engaged in-the business’ of 
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providing transport: facilities. All these 
respondents made applications tc -the 
R. T. A. South Kanara, ‘which has juris- 
diction over the District of South Eanara 
for the: grant of contract . carriage per- 
mits “ta operate on . all the schaduled 
routes. in Mysore :State”. The Ccrpora- 
tion which was interested in opposing 
the said applications - -appeared - before 
the R. T. A.; through its representative 
and submitted; inter’ alia, (i) that the 
R. T. A. had no jurisdiction to grant the 
contract carriage permits for the entire 
State of Mysore; (ii}).that the applications 
in which the prayer was made for grant- 
ing permits ' tto operate on all sch2duled 
routes in Mysore State’ were vague in 
respect. of the area. or route in. respect 
of which the permits were sought, and 
(iii) that the R. T. A..was not jtstified 
in. issuing the permits without ascertain- 
ing whether there was anv need zo do 
so. Overruling the objections .of the 
Corporation, the R. T..A. granted the per- 
mits as per its resolution dated 9-6-1969 
passed in subject- Nos. 156, 158, 159 end 200 
of 1968 annexing some "conditions to the 
permits. In all fourteen contract carri- 
age permits were issued to the six appli- 
cants. Against the resolution of the 
R. T. A. granting the permits, the Cor- 
poration filed Appeals Nos. 568 to 573 of 
1969 and four of, the grantees’ filed 
Appeals Nos. 613, 635, 636 and 651 of 1969 
before the M. S. T. A. T: wherees the 
Corporation .questioned the, grani of 
permits in its appeals. the grantees 
questioned the imposition of certain 
conditions in: the © permits, The 
M. S T. A. T. disposed ofal 
the -above appeals ` by its ccmmon 
judgment dated 27-2-1970. dismissing the 
appeals filed - by: the ‘Corporatior and 
partly allowing the appeals filed by.the 
grantees. “Aggrieved:‘by the orders of 
the M. S. T. A. T.. dismissing its abpeals, 
the Corporation. has filed these six writ 
petitions. i 

4 Section - 2 (3) of the Motor 
Vehicles Act ` (hereinafter referred to as 
the .Act) defines the expression’ "contract 
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carriage”? as follows:— 
“2(3) ‘contract carriage’ means a 
motor vehicle which. carries ¢ pas: 


senger for hire or reward under a con- 
tract expressed or implied for the use of 
the vehicle as a whole at or for g é fixed 
or agréed -rate or sum— : 

(i) on a time basis whether cr not 
with reference to any route or distance, 
or > 
>: G) from one point: tò another -and ' 
in either case without stopping to pick 
up, % 
“or set down along the line of route 
passengers not included in the: cor-tract;’ 

‘and: includes a motor car notwith- 
standing that the passengers. maz. pay. 
separate fares.” - 
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No person can use or permit. the use of 
a motor vehicle as a- contract. -carriage 
without:a permit granted by a competent 
R. T. A; Section 45-of: the Act: which 
defines. the jurisdiction. of the:R:-T. A. 
in respect of: ‘grant of: permits -under : any 


of ‘the. provisions in: ‘Chapter: ay of- the f 


Act,.reads:— ~ `: 

>52 "45 (1) Every ápplication. ‘tor a per- 

mit shall be made to the- Regional Trans- 

port Authority of the ‘region in which ‘it 

is proposed: to usë“thė vehiclėʻor vehicles: 
. Provided ‘that: if it is, ‘proposed: to use 


the ‘vehicle or’ vehicles in twoor: ‘more. 


regions: lying within the’ same State, the 
application’ shall be made to the ‘Regional 
Transport Authority of ‘the’ -region “in 
which’ the: major „portion“ of: “the: propòsed 
route ‘or area lies, and ‘in case “the: portion 
of. the proposed route or area‘in each’ of 
- the regions is approximately ‘equal, -to the 
Regional Transport Authority: -of the 
. region ‘in which it is* ‘proposed. to keep 
the vehicle: = vehicles:’ a> 


ary for. the Surpass. of rhon, a 
It. is clear froin. thé., first proviso to be 
section (1).’of Section..45 5f, the Act that 
whenever it, is , proposed ta’ ‘use. ‘the trans- 
port vehicle on... routes” or; aréa “lying. in 
more than one. region- ‘the ` -application 
has to be made to: that “region within 
which the major portion: of the. route. or 
area lies, and when the’ portions “` of ‘the 
route’ or area lying in each of the.regions 
is approximately. equal to- the Regional 
Transport. Authority. - of ‘the ` tegion .. in 
which it is- proposed, to keep the. ‘vehicle 
or ‘vehicles. .” 


,:.5e.; Sections 49. to. “51 of: the Act 
deal with: what. the: application. for a: con- 
tract carriage „permit ‘should -contain,- the 
procedure to ‘be: followéd in. disposing of 
an application: for--contract .carriage. per- 
mit and -the conditiéns ‘subject to which 
a .contract, carriage: permit ` -should -be 
issued. They are set out below: . e 

- "49. -Application for contract carriage 
permit.— An application: for :a- permit: to 
use one or more „motor --vehicles ^as ʻa 
contract carriage or :: carriages. 
Chapter - referred to. as;.a,.contract .carri- 
age. permit) shall © contain ‘the’, . following 
parean .namely:— 7 

(a) the type-.and . seating. capacity. of 
the vehicle or each. of the -vehicles; `. 

(b) the area’ for which the „permit. is 
required; — -~ : i 

(c) in the: ‘case OEA . mótor. veliidle 
other than a motor cab. the manner in 
which .it:is claimed that the publie con- 
wenience will ‘be served -by- the.. yele; 


ad 
(d)-any other particulars which may 
be ‘prescribed. ra, DR EETA 


50. Précedure of Regional: Transport 


Authority in- ‘eöhbidering” ‘application: “for - 


contract carriage permit—- A Régional 
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(in. this- 
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Transport Authority. shall, in considering 
an application for ‘a contract carriage 
permit, - have regard to the“. extent -to 
which” additional - contract: carriages: may 
Þe necessary. or. desirable in the. public 
interest;* and shall also take into ton- 
sideration any representation :which ‘may 
then: be made-or which. may: previously 
have: ‘been made by person already hold- 
ing, contract -carriage, permits in, the 
region -or by any local. authority or police 
authority--in. the- region. to the effect that 
the number of. contract carriage for which 
‘permits - have - -already been granted is 
sufficient for or. in excess of the -needs of 
the region or any. area within the region. 
” 51. Grant of Contract Carriage Per- 
mie ‘Subject to the provisions of Sec- 
tion 50::a Regional ‘Transport “Authority 
may, on ‘an application made to it “under 
Section 49; grant-a contract -carriage:per= 
mit.in: accordance with the application or 
with such‘ modifications as it. deems + fit 
‘or refuse.:to:grant-such a permit: : ~ 
* Provided that. no“such. permit ‘shall 
be: granted.. in respect of- any. area: not 
specified in the application.” _ 


(Rest of this section: is © _unriecessary 
for the ‘purposes of “these cases)... ~./"7 
‘As already ‘stated ‘above;. it was ` eon 
tended. ‘on behalf" of -the: Corporation. that 
the ' „applications ` ‘for’ contract carriage 
permits- were, made in ‘respect’ of* the 
whole ‘of State of Mysore and that. the 
R. T. A. which has, jurisdiction. over. “only 
the District of South Kanara which was 


not: by.. any’ chance. the biggést- district ‘in 


area’ in -the ‘State ‘of Mysore - ‘could . not 


` entertain’ applications’. for’ permits’ cover- 


ing the entire: State.’ It’ is-not ‘disputed 
that there‘are -several ‘other ‘Regional 
Transport Authorities in Mysore State 
having areas:larger than - the. area“ ‘of 
South Kanara District, ünder ‘théir' juris- 
diction, -In that- view ‘of: the..matter, the 
applications were’ not- maintainable, It 
was: further ` ‘contended that. if Section 49 
(b) and’ proviso +o’ Section 51 (1) are’ read 
together.’ it would mean ‘that applications 
in question: by’ which “permits. had’ ‘been 
prayed, for, to run. contract carriages'‘on 
"Scheduled routes”: without any 6xplana- 
tion as to what the ‘expression “Scheduled 
routes” ‘méant, were. defective” and ` in 
view of ‘the. “provisS to Section 51 (1) of 
the. Act,;no permit’ could _be granted. Tt 
was ‘also’ urged’ that’ thefirst part `` of 
“Section 50 of the Act required: the: R. T. 
A> tò consider to what extent the: addi- 
tional” contract” carriages may be necess- 
ary ór désirable iñ, ‘the ` public’ interèst 
before ` issuing any `’ ‘such’ permit. - It- was 
contended ‘that since the R.-T.-A. and the 
M: S. "T. A-T. have transgressed material 
provisions of the Act in not conforming 
to any of-the ‘requirements “referred to 
above,. the“ ‘impugned: resolutions.. of the 
Re. TA” and the ‘order of ‘the M. S. T. 
A. T. were. liable: to beset asides. & - - 
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6. . vIn order to examine the validity 
of the contentions. urged by the Corpora- 
tion, we have carefully gone througk the 
resolutions ‘of the R, T. A. and the appel- 
late orders: of the M. S. T. - T. we 
shall hereafter deal with ene conitentions 
one by. one. 


%. The first contention’ nes to 
the jurisdiction of the R.T: A. to entectain 
the application for contract carriage per- 
mit to run a motor vehicle, throughot- the 
State of Mysore. In’ this case the pemnits 
have been issued in respect of the entire 
State of Mysore. ‘The objection to the 
enon of the R; T. A. was repelled 
by the R. T. A. and the- relevant pat of 
the resolution of thè R, T. A.- is extrac- 
ted below:— 


"These subjects were in the agenda 
of this R. T. A..since August. 1968. On 
the earlier occasion- when this R.. A. 
attempted to „consider these applications 
the representative of M. S, R, C. rais- 
ed objection questioning the ica 
of this Authority for considering -hese 
applications and he further stated that 
the similar grant made. by the R. T. A, 
Bangalore Were challenged ` in. “appeal 
before: the M. S. T. A. T.. Bangalore and 
requested to defer the ‘subjects cH a 
verdict is given by the said authorit=.-At 
the time of the meeting held on“ 19-5- 
-1969 the representative of M. S. R..T. C. 
produced a copy of the judgment o: the 
Appellate Authority wherein it coum be 
seen that the contention of the M. R. 
T, C. regarding the jurisdiction of ‘the 
authorities . was negatived, There2ore,. 
we feel: that, there is no legal bar to con- 
sider the applications on its own marits. 
In spite of this verdict of the appellate 
authority, the representative of-M. £.. R. 
T. C. requested to -defer the sut jects 
stating that they have moved the E. R 

T., ie, ‘the second appellate aufori- 

ty on the same point, “He further ple idéd 
that before' considering these applications, 
this authority had to collect all the data 
required under Section 50 of the-N. V. 
; After perusing the 
judgment of the M. S. T. A. T. produced by 
the reprėsentative of M. S, R. T. C we 
are of the opinion that this authority ‘has 
jurisdiction to dispose of these applica- 
tions; and therefore; the ~-prelim-nary 
‘objection of the M. S. B. T. C. was ver- 
ruled and we proceeded’: to hear the 
applicants and the objectors.” 
Since there was: no discussion. on the 
merits of the said objection in the reolu- 
tion of the R. T. ma we looked inte the 
order of the M. T. A T. to find out 
what reasons. tag “been given. in that 
-order, the_ relevant pa of whieh reads 
as follows: >- ey 


“Sri S. Se ` the teprëænta- 
tive of the M. S.-R.. T: C~ vehemzntly 
argues that:the permits that were scaght 


> 
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by the present. applicants were to cperate 
contract carriages throughout Mysore 
State; under Section 45 of- the . Indian 
Motor Vehicles: Act, .those applizations 
ought to have been presented befcré the 
R. T; A. in: whose jurisdiczion the major 
portion of ‘the region or area lies, those 
applications -ought:to: have been present- 
ed to the R. T. A, Bijapur -where . the 
major portion of the’ region :lies ‘and as 


such. the Mangalore -had no 
jurisdiction to dinoe. .of thè- present 
applications, Such a contention was 


raised for the M. S. R, T. Ç. béfcre the 
Tribunal in -Appeal Nos., Pa and 
403/69 in the case. of M. S. R. T. C. 
R. T. A.. Bangalore and C. P, C. Co., Lid, 
Bangalore and M. §,,R..T. C. v. R. T. 
A., Kolar and M. S. Sadananda and was 
negatived, The M. S. R. C. filed 
appeals Nos. 956/69 and 1024/60" (MV) 
before: the Mysore Revenue ` Appellate 
‘Tribunal as against. the order of this 
Tribunal, but. those appeals . were, dis- 
missed: . When `this Tribunal has ` taken 
a particular. view on the question of 
jurisdiction ‘to give a disposal to the 
carriage per- 
mits and. the same view has been con- 
firmed by, the Mysore Revenue Appel- 
late Tribunal, it is needléss to staze that 
it is’ fe for the representative of. the 
3 . T. C. now to ċontend. that the 
R. T A.„ Mangalore hač no 
jurisdiction: to`- consider the present 
applications and give.a disposal to them.” 
Even in this order: we: were unable to 
find out the reasons for holding that the 
eee could be validly made to the 
R. T. A. The M, S. T. A, T: rejected the 
Ra ‘contention observing that sirce in 
Appeals Nos. 956/69 and 1024/69 before the 
Mysore ‘Revenue Appellate Tribural an 
earlier order passed by the M. S. T. A. T. 
holding that: Bangalore ‘Regional Trans- 
port: Authority ‘had jurisdiction tc grant 
contract carriage permits in respect of the 
whole’ of State ‘of Mysore had been con- 
firmed, it was futile ‘to raise the same 
contention -again. Since we were unable 
to know the reasons in support ‘cf the 
above view, we called upcn the parties 
to produce ‘before usa copy of the order 
in Appeals Nos. ‘956/69: and 1024/6¢ on the 
file of the Mysore Revenue Arpellate 
Tribunal and ‘the order of the M. S. T. 
A. T; against which that appeal. had been 
filed. -On reading the order ‘of the 
Mysore Revenue Appellate Tribural, we ’ 
found that the said- ‘Tribunal dii not 
permit that question of jurisdiction to be 
raised at all” ae it had not been raised 
before the R. T."A. Hence. it hed not 
expressed any cain: In the order of 
the -M. S: T-A. T. in Appeal No. 525 of 
1968 against which ‘the appeal had ‘been 
filed before the Mysore Revenue Appel- 
late Tribunal. it was“ observed - -by oe 


M. S T.A T. as follows:— 
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- ` “A similar question :was in issue. be- 
fore this Tribunal in Appeal No: 220/64 
in ‘which: appeal, a contract carriage’ per 
mit was granted to one.M..Rama Reddy 
by the R: T. A:,:Kolar-to ply throughout 
Mysore. State. (Except. ‘Belgaum District) 
was ‘challenged by one C; T. ‘Venkataswa- 
my: Reddy. That appeal.. AE with the 
appeal filed by M.. Reddy‘. in 
Appeal”: .No. 203/64;-was s disposed of by 


this Tribunal, on 29-5-1964. The relevant, 


portion of -the : Judgment reads:— =- a 


“© “Byery” application. for `a “permit 
under that.Section shall be made to the 
R T. A. of the region in*which it is: pro~ 
posed to use the vehicle or vehicles. 
Primarily, it is in the District of Kolar 
that ‘the applicant’ proposes ‘to © use’ the 
wehicle or vehicles and` even under.’ the 
first proviso to that Section, where ` ‘the 
‘proposed routes ‘or area are equal, it is 
the R. T. A.’ of the Région in which. it 
is proposed to’ keep the vehicle or vehi- 
cles that has got jurisdiction’ to hear the 

application for a permit, In the case ‘of 
` a contract carriage, it is: not’ possible to 
say. in. which - District or'area the vehicle 


is going’ to cover the largest. number of | 


miles, Therefore, ‘the R T. A. where 
the applicant proposes to keep the vehi- 
cle has -got jurisdiction. to hear and diş- 
pose’ of an. application’ for a” “contract 
carriage permit. 

It was: also contended ‘that. the R` T A, 
_ Kolar. ‘who..made_ the grant of a contract 
carriage permit ‘to v Toa Reddy,- had 
no jurisdiction;. the R A., Bijapur. in 
whose jurisdiction the eee area lies, 
were the only: competent authorities: who 
had jurisdiction to - ‘entertain. an ‘applica~ 
tion for the’ grant of ‘a: contract carriage 
permit to ply a vehicle in the,:-whole.-of 
the. Mysore State and. make an. order of 
grant. Such ‘a- contention ‘was - negatived 
by this Tribunal as per the passage referr~ 
ed above, It is admitted that..this find- 
ing of this Tribunal is -not reversed by 
any appellate . authorities. -` Since .. the 
firiding of.this .Tribunal on the. pointin 
issue is not yet disturbed. by any. appel- 
late authority, there are nò. additional 
reasons to take a view different from. the 
one that has already been taken by my 
learned prédecessor in Appeal No. 203/64. 
Admittedly, the second. respondent is a 
resident of Bangalore, -who: has- given his 
address. in;, his. application cas “59 
Madhavanagar.. : Vishwanath . Rao. Road, 
Bangalore-1.” _...Therefore ‘the contention 
for the appellant - that the R. T.. A, 
Bangalore had no -jurisdiction to ‘consider 
the applications of respondent-2 and-.to 
make’ an Ordér of grant. of contract 
carriage permits will have. to- be negativ- 
ed in view of the finding, of this Tribunal 
in Appeal Nos. 203 and 220 of 1964, The 
appellant,’ therefore, “has to fail” - 

A reading of: the’ above ` extract would 
show that ultimately .the. ground: on 


Mysore. S.. R. l T. Corpn.` v.. P.. V. Motor Service ' 


is surprising that .no attempt has 


A.I. R. 


whiċh`the above contention was negatiy= 
ed was that it: was not possible to say in 
which: District or area the vehicle was 
going to cover the. largest:. number :of 
miles, and, therefore, that. R. T, A. where 
the. applicant ‘proposes to keep the vehi-= 
cle has got jurisdiction to hear and dis- 
Pose of an application for .. a contvast 


carriage permit, 


8. The.. least that can be’ guid 
about the. aries in, which the R. T. A. 
and M. S. T. have dealt with the 
above matter H Peer it is highly. perfunc- 
tory. .It..looks.as though they have not 
read the orders on which they relied. It 
been 
made. by-any of ‘them to give reasons.in 
support of their view they have taken with 
reference to Section 45 of the Act... The 
onë reason we were able- to find in the 
order: of the Mysore” Revenue -Appellate 
Tribunal which is extracted inthe order 
of the M. S, T. A: T. in appeal No 525/68, 
namely, that it- isnot possible to say in 
which région the contract ‘carriage is 
going to: cover largest number of ‘miles, 


_is‘only-to“be stated to be rejected; -Thè 


acceptance ‘of this view will make’ the 
first part of proviso to Section 45 (1) of 
the Act: cnugatory and will lead to -con~ 
ferment. of ‘power: ‘on every Regional 
‘Transport ‘Authority in the, ‘State to issue 
permits in respect of the ‘whole’ State. 
‘On the basis of the area of a District, it 
cannot be said that the District öf: South 
Kanara is-the «largest, “Therefore, ` the 
R. had -no jurisdiction to grant -thè 


‘permits ‘prayed’ for since the ‘areas lying’ 


in‘some -of the other regions are -larger 
than the ‘area’ ‘over ‘which ' the R,- T.-A. 
had. jurisdiction. The R.: T. A has in 
these cases only tried to clutch at- ‘a: juris- 
diction: which’ it -did not possess ‘relying 
upon an, untenablè” ‘ground, 


9.. The. Regional ‘Transport ‘Autho- 
rities ‘and, the- M: S. 'T. ‘A; .. should .re« 
member that they are authorities ; con~ 
stituted. under . the Act ` and: they. are 
bounded ; by ‘the’, law governing ` the 
matters. which | come up before- , them. 
Sooner they- shed- their indifference: as 
they ; have shown.” to >.the provi- 
sions of law in these cases, it would be 
better for all concerned, ‘Tf statutory 
authorities, either by ignorance ` or delibe- 
rately, go on: disobeying “law, albeit ~in 
individual ` cases. its. effect on the ‘body 
politic is bound. to-be highly. deleterious 
and ultimately. the . whole (edifice of 
democracy which’ we can hope to. sustain 
only. ‘by rule of law is bound to crumble. 


10. © Be that. -as-it may, we’ “are 
‘satisfied that .in the circumstances’ `of 
these cases, the R. -T. A. -had:no- jurisdie- 
tion to grant contract carriage - permits 
for oi entire -State, of _Mysore. 


-The next contention urged. on 
behalf’ of. the Corporation was that- the 
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applications were vague regarding the 
area for which the: permits were requir- 
ed. The expression “all the schedule 


routes, in Mysore State” does not co—vey 
any meaning. The said expressicn is 
not defined in the Act or the Rules . It 
was argued for the grantees that the said 
expression meant to include all mctor~ 
able roads in the State of Mysore during 
the period when the permit would . be 
in force. According to them, the said 
expression included , not merely the 
motorable- roads ‘in existence at the -ime 
of the application, but also those which 
would be opened for traffic in the Etate 
till the permits expired. In other words, 
the petitioners contended that the =pli- 


cations were made ‘by’ them for the 
entire area covered by the State of 
Mysore, It is difficult to .accept. the 


above argument, Section 49 (b) of the 
Act requires the applicant to furnisk the 
area for which the permit is requirec and 
the proviso to’Section 51 (1) of the Act 
prohibits the issue of a contract ‘carciage 
permit in respect of any area not speci- 
fied in the application. ..Even’ though 
clause (i) of .sub-section (2) of Sectica 51 
of the Act authorises the imposition of a 
condition on the permit authorising the 
user of: the contract carriage vehicle in 
a specified area or on specified rou or 
routes, the emphasis in Sections 49 (bì 
and 51 (1) of the Act appears to ke on 
the ‘area’ in which such~.‘a vehicle can 
operate and not on ‘the ‘routes’. Cader, 
Sec. 50 of the Act, it is the need ož the 
region or any area that had to be ccid~ 
ed, Having regard- to the nature: of busi 
ness carried on by holders of perm#s to 
ply contract carriages, it is -reasonab/s’ to 
hold that such permits are to be-issuéd 
area-wise and- not route-wise. It “may 
not be necessary to express any opinion 
on this point in these petitions, šinčə in 
the instant cases even the routes have 
not been particularised 'and they are 
couched in vague language.: The applica- 
tions -which were defective in .ma-arial 
respects could not therefore form ‘the 
foundation for the grant of permits. 


12. -> On the question of neec for 
the issue of permits; the A. has 
mainly dealt with the ‘need in. South 
Kanara District and it has not disccssed 
about the.need for: the. issue of permits 
for the whole State: The M. S. T. 5. T. 
has. only referred to -the presence ~ of 
some papers in the ‘file which according 
to it contained ` material . favourabde to 
the -grantees, but it 'has- not referred -to 
the. contents. of these". papers. It . held 
that ‘since the resolution:.of the R. 7: A. 
fixing the ceiling. of ‘contract’ .cartiage 
permits -at 25 had not been challenged. by 
the .Corporation. the question of -need 
could. not be agitated before the- M. S. 
T A. T. ine the appeals. We'.are not. 


. Bagalkot Udyog v. Union of India .~.` 


[Prs. 11-15] M:7s. 363 


satisfied that it is ai tenable ground in| 
the case of contract carriage permits. 

13.. Lastly. it was urged. that 
while several other Regional Trensport = 
Authorities in the State have: issu2d. the 
permits to ply. contract carriage permits 
contrary to law, the. grantees ir these 
cases would be made to suffer if the per- 
mits are set aside. This may `e an 
argument. to urge the concerned autho- 
rities to take. appropriate action against 
such, illegal grants but cannot. be. availed 
of to sustain the permits in ` question. 

. 14, In the result, these peti- 
tions succeed. In exercise of our juris- 
diction- under Articles 226 and 227. of the 
Constitution of India, we quash the 
orders passed on 27-2-1970 by the M. S. 
T. A. T.-in appeals Nos, 568 to 573 of 
1969 and the resolution of the R. T. 
A., South Kanara -passed on. 9-6-1969 in 
subject Nos. 156, 158, 159 and 200 of 1968 
in so far ‘as it relates to the grent of 
fourteen. contract carriages permits to the 
applicants concerned, The permits issu- 
ed pursuant to the said -Tesolution are 
also hereby quashed. 

. 15. Respondent 1 in each cf the 
above petitions will pay costs of the peti- 
tioner. -Advocate’s fee Rs, 100/- in each 
case, 

Petitions allowed. 
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B. VENKATASWAMI. AND 
E: S: VENKATARAMIAR, Ja, 
“ Bagalkot Udyog Ltd.. Bombay; Petis © 
tioner v. The Union of India, New Delhi 
and others, Respondents. 


oe Petn, No, 3181 of 1970 D/- 26- 
Mines - and; Minerals (Regulatien and 
Development) Act. (1957), Sec. 9 (3, Pro- 
viso (b) — Royalties in. respect of mining 
leases — ena variation. in the rate of 
royalty” vans m respect ‘of lim2-stone 
is made by the Central Governm2nt by 
a notification a subsequent ` notification 
within a period of 4 years to vary the 
rate ‘is invalid: -and unenferceable, 

(Para 5) 


‘The power conferred - -on the Central 
Government by S. 9°:(3) ‘is controlled by 
the proviso thereto. C1. (b) of the Proviso 
prohibits the enhancement of. the rate of 
royalty in respect of any mineral more 
than once during any ‘Dering of four 
years. (Para 5) 
< KR Karanth and P, R. Srinivasan, 
for Petitioner; S. G, Doddakale Gowda, 
High Court Govt :Pleader, for Govt. 
Advocate (for Nos, 2 and: 3) ‘and B. Rama- 
chandra ‘Rao; Sr. ‘Counsel: for (Central 
Govt; and M. Papanria, Jr, _Couns2l for 
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Central ‘Govt, ‘(for No. -1),. for - Peeper: 
dents. RA 


-"VÉNKATARAMIAH.. I— The Peti- 


Sina is da-company `: engaged” in’ the 


A 


business -of mänufacture ' of :: cement 
Bagalkot. - 
it-had obtained `i ‘a mining lease over cer- 
tain areas in’ the “District of Bijapur “to 
win limestone under ‘a mining lease deed: 
dated :27-10-1955 -grarited by the Govern- 
ment:.of Bombay:- Under’ the- lease the 
petitioner had':to- pay a: certain sum” `of 
money ‘by: way of” royalty. - ‘over me 
quantity .of limèë-stone -won by it. 

said. rate of royalty. was varied’ Tota 
time to” . time by. the : Government.: of 
India -in: exercise of ‘its powers. ‘under 
Section 9 of: the’ Mines: and. -Minerals 
(Regulation arid Development) ‘Act. 1957 


(hereinafter referred to.as the. Act), One. . ~ 


such variation. was made'-by a <notifica- 
tion dated. 29-6-1968 ‘bearing -No. ~- GSR 
1263, -which-;is markeėđ..as -Exhibit ‘B? in 
the case:. Under: that notification- the 
royalty. payable: on limestone Was: noti- 
fied as: follows:—:°- oa 
“8. Limestone: ~ 0 9 2008 V Fr ee 


~s{a) Superior :grade . with. “One. “rupee 
Ta 45 % or more - “of: Ca. 0. sand.“ 
Ph : “twenty-five 
__ Paise. per. 
wt . tonne. . 
a) interion grade with Seventy-five 
less than 45 % Ca, 9.. paise per 
EATE -tonne. 


The rate of royalty xed ‘tinder the above 


notification. was. again’ modified by the 


Government: of India by -a .. Notification 


bearing ` No.. GSR, 200' ated 29-1-1970. - 
The.. -said ‘notification | “reads . as” ` follows:— 


* “In exercise of- the” powers | conferred 
by. sub-section (3)-of Section ‘9 ‘of. the 
Mines ~ and -Minerals ‘(Regillation and 
Development) Act, 1957 r, of Por iha 

e 


wetge "a 


In. the’ said’: ‘Schedule, for” item 8. and 


the entries relating:: ‘thereto, “the follows ` 


ing item and entries shall. be. Substituted, 
namely— 5 
ADB Limesténe:, ‘One’ Fupee. and twenty, 
five paise per ‘tonne’, ` 
This. ‘notification - shall 
force. con’ the ‘date. of its publication in 
the, official gazette.” EATA 
Aggrieved. by.. ‘the © iotification 





IALL m 


this writ betition. oati 

<8. SAK R. Karanth, ‘the arnet 
counsel. for the: petitioner, 
inter ala, hee 


vires, -of section: 9 ‘of the. “Act: > 

», Gi) that the. ‘variation. of ‘the “Tate. of 
royalty to the: _Misadvantaze ‘of the lessee 
‘was: -opposed: - - principles ~ sae _patural 
justice; area 


vat: 
For- the ‘purpose’ of its factory, . 


come. into 


contended, 
G) that the. notification” was ultra 


‘the’. royalty payable. 


ALR. 


-> (iii) the power -conferred. on. the 
Central Government. by. Section 9. of the 
Act to vary. . the second schedule” of the 
Act in which the ‘rates of ‘royalty’ had 
been fixed by the Parliament, was unguid~ 
éd and’ “arbitrary, and, ' . therefore, - Sec~ 
tion 9 of the’ Act suffered from the’ vice 
of excessive delegation ` of . Legislative 
power; and ~ 
(iv) that ` ‘the ¢ impügned notification 
was violative of ‘Articles 14, 245 ‘and 265 
of srt ‘Constitution, uk 
‘`z It is unnecessary ` for us to 
deal: ith points (ii), (iii) - ‘and: (iv) -© men~ 
tioned above, since -we are’ of -the opinion 
that this petition: has’ to, ‘succeed | on; the 
first EE Le “4 
' Section 9, “of the’ ‘Act’ “reads ag 
fellows: — `! 

Qe (1) The holder of * ‘a mining. lease 
granted ~.before , the. commencement of 
this- -Act "shall, . notwithstanding’. ‘anything 
contained in thé instrument of “lease or 
in.any law in force at’ such commence 
ment, pay’ royalty in’ ‘respect’ of any 
mineral | removed, by him from the leased 
area aftér such cornmencement, at -the 
rate for, the time’ being. ‘specified, in “the 


. Second’: ` Schedule®. in’ -Tespeçt.. oi , that 


imineral. 

(2) ‘The’ holder ‘of La. mining | “lease 
granted” ‘on. of after the’ ‘commencement 
of this. Act, ‘shall pay. royalty. in. respect 


-öf any mineral removed by him ‘from the 
- . léase ‘area at the rate for thè time ' , being 


specified’.in the Second. ‘Schedule in, ress 


: pect. ‘of. that: mineral. ' 


(3) Fhe Central - Coe a ` may, 
by notification . in the Official ., ‘Gazette, 
amend. the’ Second.. ‘Schedule, SO „as. to 
enhance.,or..reduce the’ . -Tate atr- which 
royalty- shall be payable in, respect ‘of any 
mineral. with - effect Írom such ,date....as 
may.be specified. in the notification: . 

“Provided :that..the. Central. Govern: 


. Mient shall not—- 
Sar eehedule? to? Brine Said 2 “Ack, Tah j 


(a) fix the rate. of ‘royalty: in. “respect 
of - any. ‘mineral. SO -aS . to. exceed. “twenty 


- per. cent of. the. salé ` price. of the mineral 


at the -pit’s head, or ..; i 

(b) :enhance the rate of. sorar av 
respect of any mineral more than once 
during any period: of four years.” ~” : 
Sub-section (1) of Section-.9 of the . Act: 
prescribes that. the>.holder of ar. mining’ 
lease granted before “the jcommeéncement: 


. of, the.. Act -~ shallsx notwithstanding . the: 


agreemént:-\or lease, pay:thè royalty: -in 


‘respect of-any mineral at.the rate speci- 


fied.in the- Second: Schedule of the -Act.. 
Sub-section::(2) of: the Act->.deals:. with 
by. a: person::whd 
obtains a mining ‘lease after.the commence+ 
ment of the Act::: Sub-section (3) ofthe 
Act: confers, .power ón the Central Gov- 
ernment- to. amend -the -Second ‘Schedule 
ót the Act, either -by. erihancing or reduc- 
ing the.rdte of royalty in-.respect..of:any . 
mineral:.with effect: from such _ date. as 
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may be mentioned in the the notificat.on, 
The impugned notification has` been 
issued in: exercise of the power conferr- 
ed on the Central ‘Government by sub- 
section (3) of Section 9 of the Act. It 
is-to be. seen that the -power-.. conferred 
on the Central. Government by sub-3ec- 
tion (3) of Section: 9 of the Act is - con- 
trolled by the proviso thereto, The 
relevant part of the proviso is-to be found 
in clause (b) of the proviso which. pro- 
hibits the enhancement of the rate of 
royalty in respect of. any. mineral more 
than once daring any: period ot.. four. 
Ten 
“In this case admittedly ` by.a 

E Ea dated 29-6-1968, the rates of 
royalty ‘payable on limestone were fixed 
having -in view two classifications, 
namely, limestone with the Ca. O con- 
tent of 45% and.above and limestone 
having Ca, O content less than 45%. ‘In 
respect of the first category, Rs. :_~25 
was fixed. as the royalty per’ tonne is 
in respect ‘of the’ second category i. 
inferior quality of limestone, 0-75. - es 
tonne was fixed’as. royalty. We: are in- 
formed that the petitioner.: is .-winning 
only inferior kind of Jimestone, ‘namely, 
limestone ‘having Ca. O content less: than 
45%. The said statement is to be fcund 
in paragraph’ 12 of the affidavit of: the 
petitioner ‘and that -statement remains 
uncontroverted, The ‘contention of ‘Sri 
Karanth is that by the impugned. ncatifi- 
cation which was issued on 29-1-1970, a 
uniform rate of Rs. 1-25 per.tonne was 
fixed. as royalty. payable im. respect of 
limestone. irrespective. of its quality, The 
resulting position, according: to the’ eti- 
tioner, was that’in. respect’ of the “Lme- 
stone’ of inferior quality © which «it was 
winning, it.-had- to pay: at:enhanced. rate 
of Rs, 1-25. per tonne. We are informed 
that a demand was mad2 by the Etate 
Government against the. petitioner. on 
the basis of “the notification -dated. 29-1- 
1970 asking the petitioner to-pay at the 
rate of Rs. 1-25 per tonne- irrespective of 
the quality of limestone wor by it. ©” 

“The demand made ‘an the petiticner, 
appears to us, is unenforceable in ` view 
of clause (b} of the’ proviso‘ to ~ sub: -sec= 
tion (3). of Section 9 of the Act, since the 
jrnpugned notification dated 29-1-1970 
enhancing the`rate of royalty in respect 
of inferior quality of limestone has “deen 
issued. within four years form the 
date of. the last notification ‘which was 
issued on‘ 29-6-1968... We are ‘of the opi- 
niori that theCentral-Government hai-no 
power to issue the notification - datec. 29- 
1-1970 and any demand ‘made ‘6n the 
basis “Of ‘that notification is liable to ‘be 
set aside, In our opinion, it is sufficient 
in this case to make.an order. directing the 
respondents not to enforce the notifica- 
tion dated :29-1-1970- against. the - Dėti- 
tioner-in:so far as limestone: containing. less 
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than 45% ‘Ca. O. is ‘concerned. It is 
ordered accordingly. The demand 


already made on that basis is also: here- 


by quashed. . We however make it clear _ 


that it is open to the State Government 
to demand and collect: royalty. from the 
petitioner on the basis of the nozifica~ 
tion issued on 29-6-1968, 
7 Tbe writ petition- 
of accordingly., 
as to'costs, a 


5 disposed 
There will be no order 


` Order accordingly. 
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: , H. B. DATAR, J. 
. ` John Augustine Peter Mirande ‘gad 
another, Petitioners v. N. Datha Naik, 
Respondent, ` 

Civil Revn, Petn. No. 683 of 1970, 
D/- 2-6-1971; against order of Dis:. J. 
Mangalore, ‘D/- 9-2-1970. 


; Transfer -of Property Act- 11882), 
Section 106 — Lease for manufacturing 
purpose — Notice for terminating tena- 
ney has to be of six months duration... 
Where the tenant was ‘carrying on 
bakery: `: business and subsequently in- 
stalled. a-saw-: mill-in: the premises with 
the. consent ofthe .:landlord .the lease 
must be held. to be-one. for a manufactur- 
ing purpose and notice for -terminating 
such lease must be of.six months dura- 
tion and.not of.. fifteen days duration. 
Case law. discussed: - l ‘(Para 9) 
Czses . Referred: ‘ Chronological Paras 
(1962) AIR. -1962 Cal. 608 (V :49) = gai 
66 Cal WN 414, Rupéswari ` 
oe v. M/s. Lokenath Hosiery 


Mills 
ere ATR 1959 Cal 181 (V 46) = 
Cal WN: 29, Krishna Das v 
iaka Chandra ` ; 
(1957). AIR .1957 Cal 198: (V 44) -= 
* 97 Gal LJ 1, Ramesh Chandra. f 
` Dutta ‘v. Surya, Properties Ltd: 7 
(1954)- ATR 1954 ‘Cal. 224 (V. 41) 
Brahmananda . Das’ y. Nagendra; 
Chandra’ Sarkar 
(1946) AIR 1946 Cal 317: (V 33) = 
50 Cal WN ‘441, Joyanti ‘Hosiery 


_ Mills v. Upendra Chandra ‘Das 7 
' Pädubidri -Raghavenrdra.. Rao, for 
Petitioners; B. P..-Holla, fór Respandent. 


ORDER:— Petitioners in’ the revi- 
ston. petition are the: tenants. - Respon- 
dent is the-‘landlord: -Respondent ‘ filed 
an application for eviction of the peti- 
tioners under’ Section221 (1). (c), (h) Pand 
(i) of the Mysore- Rent :Control Act, 1961, 
(hereinafter called the Act) for ‘eviction 
of the tenants, - The-:case -of the landlord 
was that: the premises are redsonably and 
bona. fide required for his own’. “occupa 
tion, for _ reconstruction. - and ` also 
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on the ground: that the - tenants 
without the consent. .of the land- 


lord has erected -a permanent structure. 
The claim. arising under: Section .21 (1) 
(c} and: (i) does not-arise for- considéra- 
tion before this Court,- inasmućh as, that 
even in the trial court the claim made 
under Section 21 (1)-(c) has been given 
up and before this.-Court -the learned 
counsel appearing -for >the- hala toga 
landlord has _ clearly stated’ that. he.. 
not making any: case based under ou 
toñ 21 (1) G) of the Act. The only 
claim that he is making is that he wants 
the premises .for':his, réasonable and 
bona fide need- and. he will occupy it 
after reconstructing ‘the „building. There- 
fore, the. question that. arises . for. - con- 
sideration. is the: claitn “made by the 
landlord’ under ‘section. 21° (1) (h) of. “thé 
Ach 


2.. - Several ‘contentions have. been 
veiked bý the ténants and I’ do not”, pró- 
pose to consider any one of the ‘other 
contentions’ excepting -the one i. €., as to 
whether the notice issued -in the present 
ease’ ‘is ` valid: -or not.: - Before: in- 
stituting: the proceedings ` for eviction, 


the landlord gave a ‘notice’ dated ` 17-3- ` 


1966 which“ is: marked _ as- Exhibit- A-3 
terminating the. tenancy of the petitioners 
with effect from’ 15-5-1966 :on-the ground 
that the tenancy: was a'monthly tenancy 
and’ ape given was-d valid notice. --/ 
‘The learned: ‘trial Judge upheld 
the ‘Gah of -the landlord: and passed an 
orded for eviction. ...This:‘order passed by. 
the learned trial Judge has “been con- 
ee by: the, lower appellate’, Court, - 


Tt is the correctnéss ‘of these 
aiee ‘that are challenged in this revision 
petition. . 

5. As already stated: T. have heard 

the learned advocate for the: “parties only 
‘on the_aspect of the: question relating to 
the validity of the notice as in my, view 
the entire proceedings are liable to be 
.set aside on the ground: The: relevant 
provisions „with which.-wé ‘are ‘concerned 
are Sections 106 and 107° of the Transfer 
of Proper Act 

Sesion 106 ‘of. ‘the T P.“ “Act 
side. as under: |”. 

* "106. In the absence”. of a. contract or 
local law or usage. to’ the contrary, a 
lease’ of immoveable property for agricul- 
tural or manufacturing purposes shall be 
deemed to: be'a, lease from year: to, year, 
terminable,. on the part_.of:. either lessor 


or .lessee,, notice .expiring with-the end. 


of a yeary, of the :tenancy,: and. a: lease: of 
immoveable. property: for .any: other pur- 
pose shall ‘be deemed to. þe: a. lease. from 
morth- to month, :terminable,- on : the ‘part 
of either lessor or lessee; aby: fifteen; days 
notice -expiring , with „fbe _end.. ‘of; à 
month ‘of the- tenancy. 

pg 107- of the- oS " Act: provides 

at: en - ae a 
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A.I. R: 


"107. A lease ‘of : immoveable~ pro- 
perty from year. to year, or: for..any term 
exceeding: one. year, or reserving a yearly 
rent, can be made only by a registered 
instrument: 3 


“AIF” zoka Jesds: oe ‘imimoveable 
property may be made either-by a regi- 
stered instrument or by oral agreement 
accompanied by delivery of possession.” 
It. is ecessary to note that the provisions 
of Section 107 of-the -T. P, Act does not 
control Section -106 of the Act. Notwith~ 
standing ‘what is contained in Section: 107, 
the provisions: of Se¢tion-:106 will- apply 
to manufacturing lease whether - the. 
lease deed. is registered or: unregistered 
So as.to make*it a lease from a year’: to 
year for:the. purpose of that section: i. -e:, 
ta control. duration of -the «period: of 
notice.. This is: also ‘the view-taken by. the 
High «Court of Calcutta in: the “case. of 
Krishna, Das v. Bidhanchandra (AIR 1959 
Cal. Pu 
: “an The word. “manufacture”. has 
a explained in Wharton’s Law Lexicon 
as “Anything made:by art”. . The diction- 
ary meaning of the: word and the : very 
provision which. J..am considering - in 
this revision petition. were- considered by: 
a Division:-Bench ‘of.-the Calcutta . High 
Court in Joyanti. Hosiery Mills y, Upen- 
dra Chandra Das, (AIR 1946 Cal..-:31'7). 
In: that case: the question was.as -towhe- 
ther the termination of “tenancy. was 
valid. Dealing. with'that question that is 
what B.' K. Mukherjea, J, (as: : he then 


was) has. stated: 

‘learned ` ‘Subordinate 
Fudge seems to. be: of. opinion: that.as the 
raw materials are not worked. up into 
hosiery. articles” in the disputed. premises, 
it-cannot;bé. said that:the lease-was taken 
for manufacturing -purposes even“ though 
the knitting and cutting: were done. in 
that. building: We- do ~-not.”, think... that 
we can: accept this: viewas sound, :. To 
manufacture, according toj its -Dictionary 
meaning means- “to :work up materials i in- 
to forms: suitable.-.for use”.: The word 
“Material” does not: “necessarily: mean the 
original raw ‘material... for -.a:. finished 
article may have- to, “gO through several 
manufacturing . processes before ` it is fit 
and -made-ready for the. market, ‘What 
is itself” a manufactured commodity. maY 


constitute a. ‘material” for . <: working - 
up ‘into a different product, “Thus, ae 
example for the tanner, the.. material 


would “he the raw. hide, but ‘the leather 

itself .. “manufactured ` ‘article. would 

constitute ‘the: material © ifor.. the- -shoe- 

maker's, ‘businéss,: and .. owe, ,cannot say 

that ‘the shoe-makérs are. not. manifac- ; 

hues because they, o Bee Work: on .raw 
es. `. 


Sovfar as. the: hoel ES 
is concerned, -undoubtedly articles": have 
got: to be! made. from’ raw cotton ‘as it is 
picked -from the bush.:: From the ‘cotton, - 
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certain yarn or sheets. are prepared, and 
they are’ knitted -~ into- hosiery goods. It 
is immaterial that the. yarn is not : pro- 
duced in - the premises ‘in -suit I: is 
enough- to make the house à manufactur- 
ing‘ house'-if knitting and cutting ` opera- 
tions are gone: through.in this premises, 
and that is-an “essential part of the 


manufacturing business; We are, there- 
fore, of the opinion that the < lease 
was really taken’ for ‘ manufacturing 


purposes, and ‘consequently, it must be 
deemed ‘to be a lease from year to year 
‘terminable by six months’ notice expir- 
ing with the end of year of the tenancy. 
The result, ‘therefore, is that we allow 
this appeal............... 

It may be seen that ie court has fally 
explainéd in that case as tó: what would 
constitute manufacture., 

- The question again ` scame ~ up for 
consideration before the Calcutta High 
Court: .in Rupeswari “Debi. v. M/s. 
Lokenath Hosiery Mills (AIR :.1962 Cal 
608) and the Court-held that “where the 
lessee is running a-hosiery factory in the 
premises the mere fact that one of the 
rooms is being: occupied by one of his 
officers for residence would not - make 
the purpose of the tenancy a residential 
purpose. It would still be a manufactur- 
ing purpose.” It was further stated that 
“though the original purpose may not 
be a manufacturing purpose, if the pre- 
mises are required and used for man ifa- 
cturing purposes to the knowledge of the 


landlord or the lessor six months’ netice 


would be necessary.” 


In common parlance “to manufacture 
goods” means “to bring goods into being”. 
The essence of manufacture is the chang- 
ing of one object into another for the 
purposes of making it marketable. There- 
fore, the proper approach for ascertaining 
the meaning or expression of the word 
“manufacture” is to see in the context 
in which it is used. 


The learned counsel appearing for 
the respondent cited before me two 
judgments of the Calcutta High Court; one 
is the judgment reported in Brakma- 
nanda Das v. Nagendra Chandra Sarkar 
(AIR 1954 Cal 224), in that case the cues- 
tion was as to whether the premises ised 
for the purpose of running sweetmeat 
shop to. sell sweets by manufacture either 
at the spot or brought elsewhere would 
be manufacturing purposes. It was held by 
the Calcutta High Court in the said case 
that whatever the meaning of the word 
“manufacture” may be, the lease in 
question was at least as such for sale of 
sweets as for preparing the same, and 
therefore, it was not solely for manwfac- 
turing purposes, and therefore, lease was 
brought in the category of a lease for any 
other purpose. I am of the view: that 
Bin decision does not help the reson- 

ent. 
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` Similarly, «the. decision -sf the -Cal- 
cutta High -Court in. Rameshchandra 
Dutta..v. Surya Properties Ltd. CATR 1957 
Cal 198):is-not of much assistance ia the 
present case, as-in. that case, the lease 
was‘ for a multiple. purpose and. there- 
fore,. the court held that the benefit. of 
notice. of. six months’ was not. available. 


TA. For’ ‘deciding | the question- it is 
necessary to determine whether the lease ` 
in the’ present case‘is- for a manufacturing 
purpose,’ whether the notice given in’ the 
present | ‘case is valid.’ 


. 8. ‘In the present case, it aes: 
be disputed. that. the . petitioners -have 
been carrying on Bakery ard Saw mill 
business .and it is. their. case that the 
lease is. for manufacturing purpose. The 
learned trial Judge has stated as under:— 

“In this. case; a bakery is being run. 
Of late, they have installed a saw mill. 
The installation of a. saw. mill is not 
covered under the. lease deed executed 
by the respondents in favour of the pre- 
vious landlord, ` But permission has been 
granted for ‘them ‘to install a “motor 
pump for’ the purpose ‘of running a saw 
mill. : But that by itself is not sufficient 
to conie to the conclusion that the pre- 
mises is used for manufacturing. pur 
poses.” 

The learned appellate judge also discuss- 
ed this question in paragraph 7 oł his 
judgment and held as under:— 

“The onus of proving it to bea 
tenant. 
Whether it is for a manufacturing pur- 
pose or not, it must be ascertained in the 
usual way. In the case on hard, it 
has been in evidence that the premises 
were taken on lease for the purpose of 
running of bakery shop and a fire wood 
depot. All that is meaning by running a 
bakery shop is that bread and other 
articles of confectionery are sod in 
that particular premises. The running 
of a firewood depot in the ordinary 
sense means that some firewood is stored 
in that particular place and sold to the 
customers. The running of a fir2wood 
depot or a bakery shop would not in the 
ordinary course suggest that there is 
any process of manufacturing.” ' 


8A. Therefore, what is requized to 
be found out is as to whether the lease 
in the present case, as on the date of its 
termination was admitted to be a lease 
for a manufacturing purpose was carried 
on with the consent of the landlord and 
if it is found that the manufacturing was 
by consent of the landlord, then is has 
to be held that the lease in the present 
case is for a manufacturing purpos2, and 
therefore notice is invalid. 


9. The evidence on record dis- 
closes that the lease is for a manufae- 
turing purpose and that licenses for the 
said purposes were obtained and that 
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was done with. the::permission of ‘the pre- 
eee of -the «present landlord. 
This isi clear from: Exhibits A-18 and B2. 
Exhibit- B-l-is a letter of consent: by the 
previous owner- to- the::Commissioner of 
the Mangalore Municipality as far back 
as 27th December 1957 saying that he 
has permitted Mrs, *-Prescy Machade : for 
installation. of 5-H, P, forthe purpose of 
- Bench Saw in T. S. ' No- :208/B of. 20th 
Ward -and Door No... 621, ‘The. Commis- 
sioner was also appointed in the ‘present 
case to report whether. the. saw ‘mill 
building. in the petition premises is. “only 
an, open shed of stone pillars and sagging 
bamboo, roof, and whether’ the bakery 
shop building has walls of mud and tiles, 
The report, has been. given’ by ` ‘the Cóm- 
missioner ` ‘stating that. “the ‘saw mill 
building in the ` petition” premises is’ añ 


open shed. ` The roof of ` ‘the shed . 

supported by stone - pillars, *..They.” ane 
altogether -11 pillars supporting the 
roof....:....” Similarly: the Commissioner 


has noticed that the walls of the bakery 
building have been constructed ‘with the 
mud and tiles, ` The’ Commissioner. has 
also clarified by” ‘his further. report ‘that 
he is not in a position to say'as to’ waster 
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it.is a pakka-one.or-an old one, Photogra--..” A 
-Court `- 


oes is allowed 
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phs have: been filed before the. 
showing the saw mill and the. . bakery 
building and they. are marked as Exhibits 
A-6. A:7, A-8 and A-9:: Having regard to 
the: material. on record, Iam of the., view 
that -im . the premises in : dispute the 
petitioners are carrying. on. manufacturing 
of bakery- -products and also saw-mill, If 
such work is carried on-in the premises, 
it would amount, . according to me, manu- 
facturing purpose: In view of my find- 
ing that the lease is for a manufacturing 
purpose that notice required was .of six 
months duration, -In the. present case the 
notice given is for co 15° days: oS 


fore it is invalid. 


The. result siete: is, “this n revision 
and orders of the 
courts below. set aside and.the applica- 
tion for- eviction filed. by the respondent- 


-landlord is dismissed,- -In the circumst- 
‘ances. of -this case, the parties. are. diréct- 


ed to bear their ‘costs. -- 
-Revision Application | allowed, 
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rity is of quasi-judicial nature (Jan) 25A 
——§, 85 — See Constitution of India, 
Art. 226 (Jan) 25B 
C. P. Tenancy Act (4i of 41898) 
See under Tenancy Laws. 
Central Salas Tax Act (74 of 1956) 
See under Sales Tax. 
Gentral Sales fax (Orissa) Rules (1937) 
See under Sales Tax. 
ivil Proasdaura Code (5 of 1908), S. 9 — 
See also 
(J) Orissa Hindu Religious Endow- 
ments Act (1952), S. 41 (Mar) 80D 
(2) Orissa Hindu Religious Endow. 
ments Act (1952), S. 41 (i) (e) 
(June) 155B 


2 tty 


EX 


Civil P, ©. (contd.) 
(3) Tenancy Laws — Orissa Estates 
Abolition Act (1952), S. 39 
(June) 140B 
——S. 9, O. 1, R. 10, O. 22, R. 3 — Deity 
— Right to sue — Representation by she» 
baits — Suit in interest of deity by some 
of the shebaits — Maintainable in special 
circumstances (Jan) 15A 
——S. 9—Reference under S. 19 — Land 
Acquisition Act to Court not having in- 
herent jurisdiction — Disposal by trans- 
feree court also lacking inherent jurisdic- 
tion is void—Such decision can be ques- 
tioned at any stage of proceeding 
, (Mar) 71F (FB) 
-——S. 9 — Dispute regarding sebayati 
right—Deity cannot finally decide—It is 
cognizable by civil Court (June) 155A 
———-5. 9 — Act of State_What is—Grant 
of lease under Municipal law in ex-State 
of Nayagarh not an act of State — A suit 
to set aside not barred from cognizance 
of Civil Court (Nov) 246F (KB) | 
——.5, 11 — Res judicata — Civil suit for 
title possession and recovery of arrears 
of rent — Finding that there is no rela- 
tionship of landlord and tenant — It con- 
stitutes as res judicata in eviction pro- 
ceedings under Rent Control Act (Feb) 57 
——S, 11—Plea could have been but has 
not been taken—Party cannot take that 
plea against the same party in a subse- 
quent proceeding (Aug) 207A 
——S. 11 — Any finding in a suit which 
was held to be incompetent does not ope. 
rate as res judicata (Sep) 218A 
———Ss, 16,:150—Court in seisin of validly 
instituted suit is not divested of its juris-- 
diction even if area containing disputed 
property is subsequently transferred from 
out of its local jurisdiction 
(Apr) 89 (FB) 
———5. 37 (b) — Transferor Court does not 
cease to have jurisdiction to execute 
decree, after itis transferred (Mar) 77A 
——S. 42 and O. 21, R, 29—Power to order 
stay of execution under R. 29 is not power 
to carry out execution as contemplated 


by S. 42 (Mar) 77C 
——S,. 47 — See also Ibid, O. 21, R.90 
(Orissa) (Feb) 38 


__—5S. 47—Sub-. lessee though not party to 
eviction proceeding must also be evicted 
while executing eviction order passed 
against tenant (Aug) 202 
——-5. 47 — Objection that decree sought 
to be executed was a nullity for want of 
proper substitution of one of the respon- 
dents must be decided by executing Court 
and not by a separate suit (Nov) 265 
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Civil P. C. (contd.) 

S. 80 — Identity between the pe-son 
giving a notice and the plaintiff has t> be 
established only at the trial and not ear- 


lier (Sep) 221. 


___S. 80 — Plea as to absence of nctice 
though raised in written statement- zan- 
not be permitted to be argued for first 
time in second appeal if no issue was 
raised in Courts below . (Oct) 227 
——S,. 100 — Finding of fact ae phain- 
tifs were in cultivating possession cf an 
Anabadi land — No inference in second 
appeal (Feb) 41B 
-——S, 100 — Finding that there was no 
partition by metes and bounds is one of 
fact — Cannot be agitated in second ap- 

(May) _27B 
——5, 100 — No interference with a ind- 
ing of lower appellate Court merely be- 
cause on reappreciation of evidence it 
may reach a different conclusion 

(June) 147D 
—S. 100—Plea that defendant was żem- 
porary tenant and as such had statutory 
protection from eviction cannot be allow. 
ed to be raised for first time in second 
appeal (Nov) 246G FB) 
——S. 103 — Lower Appellate Court not 
recording finding on question of fact — 
Second Appellate Court can go through 
evidence on record (May) =18B 
—~S, 115- Revision against order allow- 
ing parties to lead evidence on an addi- 
tional issue not maintainable 

(July) 191B 
——S, 115— Trial Court exercising juris- 
diction with material irregularity in 
coming to finding of fact that applicant 
under S. 28 (1), Arbitration Act was ill 
and not doing contract work ata certain 
place (Dec) 288A 
———§,115—Court acts with material irre. 
gularity in recalling its order to sead a 
document to Government Examiner when 
party fails to produce the Special Certi- 
ficate under Orissa High Court Geaeral 
Letter No, 8 of 1964 because of the Trea- 
sury Officer’s refusal to issue it 


(Dec, 290 
——S,. 150 — See Ibid, S. 16 
(Apr) 89 (FB) 
S. 151—See 


(1) Ibid, O. 21, R. 90 (Orissa) (Fed) 38 
(2) Ibid, O. 21, R. 29 (Mar? 77B 
(8) Ibid, O. 9, R. 4 ` (July) 192 
(4) Ibid, O. 39, R. 1 — Proviso 


(Ser) 222 

—— 0O. 1, R. 8—See T, P. Act (1882). A 53 

, (June) 156 
——O. 1, R. 10—See ales ibid, S. 9 

- (Jani 15A 


Civil P. : Penta) 
10 — Addition of parties in 
appeal — ees not a party in original 
forum cannot be added as a.party <0 ap- 
peal for first time - (Dec) 274A 
-—0O. 1, R.10 and O.6, R. 17 — Mis- 
description of parties—Plaint describing 
defendant as councillors of Puri Munici-' 
pality through its Chairman— Prayer for 
amendment to describe defendant in its 
corporate name (Dec} 291B 
—-~0O.1,R. 10 (2)—Partition suit—Third 
person claiming title to property adverse 
to plaintiff and defendant is a necessary 
party can be joined in suit (F2b) 44 
— QO. 1,R. 18 — Objection as to non- 
joinder of parties to be taken at the 
earliest opportunity — Objection not al- 
lowed at the stage of second appeal 
(Jan) 15B 

——0. 6, R. 2—See- Evidence Act (1672), 
S. 18 (Nov; 267A 
——O, 6, R. 17— See ibid, 0,1, R. 19 

(Dec 291B 
——O. 7, R. 7—See T, P. Act (1882), S. 44 


(Aug) 198E 
—0O. 7, R. 9 (1-A) 


—See ibid, T 9,R.4 
(Juky) 192 
—— Q. 8, R. 2 — Alternative dees of 
adverse possession — Plea should be 
specifically raised (May! 115B 
——O. 8, R. 5 ~- Plaintiff’s status as settled 
ryots not specifically denied in written 
statement— Assertion need not be proved 
(Fed) 41A 

——O. 9, R. 2 — See ibid, O. 9, R. 4 

(July) 192 
— 0.9, Rr. 4 and 2 -Court has jurisdic. 
tion to restore suit even where plaist was 
not admitted for non-filing of requisites 
for processes uy) 192 
——-O. 14, R. 1—See ibid, S. 80 (Oct) 227 
-—0O. 14, R.5 (1) — Court can frame 
additional issue and allow parties zo lead 
evidence even after commencement of 


arguments (July) 191A 
——O,. 18, R. 2— Explanation (Ori3sa) — 
See ibid, O. 14, R. 5 (1) (july) 191A 
——O. 21, R. 26 (1) -- See ibid, O, 21, R. 29 

(Mar) 77B 
—o. 215k. 28- See ibid, O. 21, R. 29 

(Mer) 77B- 
—— O. 21, R. 29 —See also ibid, S. 42 


(Mer) 77C 
——O. 21, Rr. 29, 26 (1), 28 and S. “151 — 
Power to grant stay vests absoluiely in 
transferor Court and only to limited ex- . 
tent in transferee Court (Mer) 77B 
— 0O. 21, R. 54—Attachment whea com. 
plete — Service of prohibitory order to 
judgment.debtor is not contemplated 

(an) 28 
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Divil P. O, (contd.) , 
— O, 21, Rr. 58 and 90 — Third party 
objecting to sale of, his property for judg- 
ment-debt of another — Must proceed 
under R. 58 and not apply after sale under 


3. 90 (Mar) 75A 
——O. 21, R. 90—See also O. 21, R. 58 
: (Mar) 75A 


——O. 2], R, 90 (Orissa) — Limitation Act 
(1908), Art. 166 — Non-compliance with 
provisions of O, 21, R. 66 — Application 
io set aside sale — Limitation (Feb) 88 
——O, 21, R. 90 — “Any person whose 
interests are affected by sale” — Person 
claiming title paramount to that of judg- 
ment-debtor is not such person (Mar) 75B 
— 0O. 21, R. 90 — Non-specification of 
]. D’s interest in joint-family property 
does not invalidate sale (Mar) 75C 
——O, 22, R. 8—See also ibid, S. 9 
. (Jan) 15A 
—— 0O. 22, R. 3 — Suit by marfatdars of a 
ceity does not abate on ground of non- 
substitution of certain marfatdars on their 
ceath (June) 147A 
—— 0O. 23, R. 1—See Succession Act (1925), 
£, 266 , (Apr) 103 
——O, 39, R. 1—Temporary injunction — 
Grant of — Principles — Award under 
E, 18, Land Acquisition Act — Suit to set 
it aside on ground of fraud—Not sufficient 
ground to grant injunction restraining 
cther party from withdrawing amount 
(Feb) 34 
——O. 39, R. 1, Proviso, O, 89, R.2 and 
£, 151—Suit by tenant for specific per- 
formance of a contract forsale of property 
—Injunction cannot be granted for res- 
training subsequent purchaser from pro- 
ceeding with eviction proceedings against 


, Elaintiff (Sep} 222 
——O. 89, R. 2 — See ibid, O. 39, R. 1, 
Froviso (Sep) 222 


——O. 89, R. 2 (8) — Disobedience of In- 
jonction Order — Court concerned not 
with ultimate decision but as to whether 
impugned act was committed in violation 
of existing restraint order to the know. 
ledge of violators (Jan) 10 
——O, 41, R. 25 — Appellate Court con- 
sidering further material necessary for 
doing proper justice it should frame addi- 
t:onal issues and call upon trial Court to 
return findings on them Vacating trial 
Court’s judgment and remanding entire 
litigation for fresh determination un- 
warranted (Dec) 303 
——O., 41, R. 27—No prejudice caused if 
iater partes public documents forming 
basis of a case are received by way of 
_ additional] evidence in appeal (June) 140 

+——O. 44, R. 1 (2)—Application for leave 


Civil P. C. (contd.) 
to prosecute appeal as pauper admitted 
and notice issued—At hearing stage court 
cannot go into question of requirement of 
O. 44, R. 1 (2) (Jan) 11 (FB) 
CIVIL SERVICES 
—Orissa Service Code, R. 71 (a), Proviso— 
Bus driver in empləy ment of State Trans- 
port Service is an artisan and, therefore, 
a workman (May) 125 
——-R. 90 (1) (a) (ii)— Suspension — Sub- 
sistence allowance— When can be reduced 
(Feb) 48 


ee eet 


Commissions of Inquiry Act (60 of 1952), 
S. 8—Formation of opinion of State Gov- 
ernment which is subjective when justi- 
ciable (July) 175C 
— -S, 3 — Satisfaction of State Govern- 
ment is subjective — Government can 
re-examine same conclusion from time to 
time and arrive at a different conclusion 
(July) 175G 
Constitution of India, Art. 13 — Law in 
force — Order of the Ruling Chief of the 
ex-State of Nayagarh dated 6.1.1947 was 
law in force (Nov) 246E (FB) 
~— Art. 14—See also Orissa Hindu Religi- 
ous Endowments Act (1952), S. 78 (2) 
(Nov) 246B (EB) 
—— Art. 14—State Government resolution 
raising age of compulsory retirement of 
its employees from 55 to 58 years without 
assigning any reasons not discriminatory 
. (July) 170D 
—Art. 14—Equal protection—Denial— 
Enforcement of a contractual obligation 
against one and waiver of a similar obli- 
gation under an independent contract in 
the case of another does not amount to 
denial (Aug) 207B 
——Art. 16—Equality in employment — 
Selection for promotion by unempowered 
authority is violative (Jan) 6 
~— Art, 16— Equality of opportunity 
in employment — Orissa Government's 
Rationalisation of High School Scheme— 
—Directions in regarding pension and 
seniority of teachers in ‘B’ type schools 
not discriminatory (June) 150B 
——Art. 16 (2) — Madras Hereditary 
Village Offices Act (8 of 1895), S. 12 — 
Section 12 is violative of Art. 16 (2) 
(May) LI8A 
——Art. 31:— See Orissa Act (18 of 1948), 
S,7 (1), First Proviso (Jan) 1B 
«— Art, 162—See Ibid, Art. 309 


(July) 170B, C 

---—Art, 226—See also 
(1) Evidence Act (1872), S. 115 
(July) 170E 


Subject Index, A. 


Constitution of India (contd.) 

. (2) Panchayats — Orissa Gram Pan- 

chayat Act (1985), S. 31 (2) 
(Dec) 302 
——Art, 226 — Alternative remedy — As- 
sessment of excise duty — Assessee not 
‘availing remedy under the Act — Writ 
petition is still maintainable—Central Ex- 
cises and Salt Act (1944), S. 35 (Jan) 25B 


——-Arts, 226, 227 — Penalty for non-pay- 
ment of sales tax pending appeal — Revi- 
sion dismissed by Commissioner— Susse- 
quently Assistant Commissioner’ setting 
aside assessment and remanding proc2ed- 
ings for reassessment — Writ petition — 
High Court had power to interfere | 
(Apr) 39B 
——~Art. 226 — Power to issue writ — 
Personal rights and interests of petiticner 
not affected—No writ will issue 
, -© (June) 150A 
——Art, 226—Certiorari and Mandamts— 
Auction sale for grant of licence for.retail 
vend of liquor concluded by Collector — 
State Government directing Collecto-> to 
withhold grant and to reauction — O-der 
of State Government without jurisdic-ion 
— But relief of mandamus directing Col- 
lector to issue license to him canno: be 
granted as process of auctioning was- 
ultra vires (June) 158E 
~——Art, 226—Mala fide—Previous litiga- 
tion between Government and its’ 2m- 
ployee by itself not enough to establish 
mala fides on part of Government. 
(July) 170F 
——Art, 226— Mala fides — Case of mala 
fide against Government must be made 
out in petition itself. Absence of counter- 
affidavit on part of Government does not 
prove petitioner’s case (July) 170G 
——Art, 226 — Certiorari — Writ cam be 
issued to non-statutory body provided 
other conditions for issue of such writ are 
satisfied - (July) 175A 
——Art, 226 — Certiorari — Authority 
created under statute or administracive 
order must act judicially — Such power 
need not be conferred expressly but can 
be inferred (July) 175B 


——Art. 226'— Certiorari against non- 
statutory body — Appointment of retired 
Judge of Supreme Court to make pre- 
liminary inquiry to enable State Govern-- 
ment to come to its own satisfaction for 
appointment of a Commission — Enquiry 
conducted held to be purely adminis- 
trative and not quasi-judicial — V/rit 
refused (July) 175D 
—— Art. 226— Administrative order wich 
adversely affects rights of subject mus: be. 
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Constitution of India (contd.}. 
based on principles of natural justice — 
‘Rights’—Meaning of (July) 175E 
——Art, 226—Rules of natural justice and 
fundamental rights— Principle of natural 
justice to be considered with reference to 
facts and circumstances of each case 
(July) 175F 
—Art, 226 — Error apparent on fece of- 
record— What is (Aug) 196A 
——Art. 226—Writ when futile 
f (Aug) 207G. 
=— Art, 226—Writs— Mandamus against 
educational. ‘institution — When lies ~. 
Hence writ of mandamus would lie 
. - (Sep) 212A 
——Art. 226 — Writs — Principlss of 
natural justice, stated—-Educational insti- 
tution — Enquiry for mal-practices by 
student in examination—Candidate should 
not be condemned without giving full 
opportunity (Sep) 212B 
——Art. 226 — Maintainability of writ 
petition — Government taking over man- 
agement of a private school for the time 
being, teacher in that school cannot 
maintain a writ petition to enforce his 
rights under contract of service ertered 
into by him with previous employer 





Oct) 232 (KB 
—— Art. 227— See ae) at 
(1) Ibid, Art, 226 (Apr) 99B 
(2) Ibid, Art. 226 (Aug) 207C 


——Art. 299 (1) — Article is restricted to 
contracts entered into “in exercise of 
executive power of Union or Staze” it 
cannot be invoked if contract is made in 
exercise of statutory power (June) 158A 


——Art. 309 — State Government raising 
or reducing age of compulsory retirement 
—Are executive instructions and not rules 
framed under Art. 809 (July) 170B 
——Art. 809 — Executive instructions 
issued by State Government under Art. 162 
as supplementary to rules framed under 
Art. 309 must be consistent with those 


tules ; (July) 170C 
—— Art. 311 (2) — Reversion when does 
not amount to punishment - (Sep) 217° 


——Sch. 7, List II, Entry 51 — See Bihar 
and Orissa Excise Act (1915), S. 38 
f (June) 158D 
CO-OPERATIVE SOCIETIES 
—Orissa Co-operative Societies Act (2 of 
4963), S. 112 (1) — Revisicnal power of 
Registrar (Nor) 254 
Court.fees Act (7 of 1870) - 
See under Court-fees and Suits Valua- 
tions, ` 
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COURT-FEES AND SUITS 
VALUATIONS — 


—Court-fees Act (7 of 1870), Ss. 7 (vi) (a) 
and 7 (iv) (c) and Sch. II, Art. i7. A (both 
Sections and Article as amended in Orissa) 
—Claim for partition and allotment of 
share— Exclusion from joint property not 
alleged — Court. fees payable would be 
under Sch. I], Art. 17-A (åpr) 108 
—Sch, IJ, Art. 17A — See ibid, S. 7 
(vi) (a) ; 


Criminal Procedure Coda G of 1508), S. 10 
— See ibid; S. 515 (Apr) 91 (FB) 
Ss. 85, 397 — Substantive sentence 
passed against accused under ‘Ss, 471, 
477-A and 465, Penal Code in earlier trial 
—Accused held guilty under S. 409, Penal 


Code in subsequent trial ~ Appellate Court 


can order that substantive sentence of 
imprisonment passed in subsequent trial 
will run concurrently (June) 189 


——S, 169 — Insufficiency of evidence — 
Opinion of Officer in-charge of Police 
Station —His is final report— Superinten- 
dent of Police cannot change — His en- 
dorsement on the. final report that there 
appears prima facie evidence and Sub- 
Inspector be directed to submit charge- 
shéet — Magistrate, cannot act on this 
endorsement and direct the police to 
submit a chai ge-sheet against the accused 
(Jan) 9A 
—S, 169 — Investing machinery not 
satisfied with evidence collected and not 
prepared to charge.sheet a person— Prose- 
cutor cannot ask the Magistrate without 
further evidence being placed before him 
to summon some body who had not been 
charge-sheeted (Jan) SB 
—S. 897—See ibid, S. 35 (June) 189 
— S, 439— See also Probation of Ofen- 
ders Act (1958), S. 11 (2) (Aug) 198A 
S. 4! so Suo motu revisional jurisdic- 
tion must be exercised sparingly and not 
where appeal is not resorted to. 
g) 198B 


(Au 
——S. 476—Sce ibid, S. 479.A “(Feb) 52 


—Ss, 479.A.(6), (1) and 476—Offence of 
perjury in judicial proceeding— Proceed- 
ings under S. 476, after disposal of case— 
Bar of S. 479. A (6), when applicable 


(Feb) 52 

——S, 514 — See ibid, S. 515 
(Apr) 91 (EB) 
——Ss. 515,514, 10—Additional District 
Magistrate invested with all powers of 
District Magistrate—He is not subordi- 
nate to District Magistrate (Apr) 91 (FB) 


(Apr) 108 


DEBT LAWS 
—Orissea Money Lenders Act (3 of 1939), 
S. 17—Applicability —Section 17 does not 
apply to an oral mortgage (Feb) 58B 


Deed— Construction — If the term of the - 
deed is clear, oral evidence cannot be 
looked into — Intention of the deed must 
be gathered from document itself 
.(June) 147B 
Dhenkanal State (Orissa) Succeesion Rules, 
Chap. V—Rule relating to adoption does. 
not avoid performance of formalities: re- 
quired by Hindu. Law (Dec) 299B 
assnients Act (5 of 4888), ‘Pre,—Seée ibid, 
(May) 115A 
a 18 — Customary right of pasturage 
over waste lands — From a time imme- 
morial villagers are entitled to a decree 
declaring their rigħt of pasturage í 
(Sep) 219 
—S. 28 (a) — Right of way—-Owner of 
house abutting road. has right of access 
to the road over the.roadside land 
(Nov) 272 
——S. 60 and Preamble—Though S. 60 has 
no application in Cuttack, its principles 
apply—License—When can be revoked— 
Mere licence or licence, coupled with 
grant—Test of (May) LI5A 


. EDUCATION 
— Orissa Education Act (18 of 1969), S. 7— 


Members of the public have no rightio ` 


constitute a managing committee of a 
private institution in that locality 
(Nov) 259A 
—S. Il (1) — Supersession of School 
Committee — All actions must be taken 
under S. 11 (1) — No action can be taken 
under Art, 41 of Orissa Education Code 
(Oct) 287 
——S, 11 (1) — Dissolution of existing 
managing commiitee of educational insti- 
tution and reconstitution of other by 
District Inspector of Schools is without 
jurisdiction (Nov) 259B 
— Orissa Education Code (1958), Art. 41 — 
See Education — Orissa Education Act 
(1969), S. 11 (1) (Nov) 259B 
——Art. 306 — See Education — Orissa 
Education Act (1969), S.7 (Nov) 259A 


—Utkal University Act (20 of 1966), S. 10 


(4) (E) — Candidate failing in English and 


general knowledge, deficiency in English 
being 5% — Reference to Board under 
Hard Case Rules— Candidate assigned 30 
marks in English on re-valuation by 
Board and declared as pass in English — 
Held, case net covered by Hard Case 
Rules—However, Board did not lack inhe.-. 
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Education—Utkal University Act (contd) - 
rent jurisdiction to re-value papers and 


so the case was one of irregular exercise. 


of jurisdiction (Dec) 276A 
— Utkal University Hard Case Rules, R. I 
—See Education — Utkal University Act 
(1966), S. 10 (4) (£). 
——R. II (b) — See Education — Utkal 
University Act (1966), S. 10 (4) (f) 

(Dec) 276A 
—Utkal University Statute, Ch. 23, Sta- 


tute 203 —See Education — Utkal Univer-- 


sity Act (1966), S. 10 (4) (f) (Dec) 276A 


Evidence Aot (1 of 1872), S. 18—Admission 
‘in pleading of former. litigation is alsc an 
admission available for all purposes and 
for all times and in all other suits 
ot (Nov) 237A 
——S, 82 — Statement of dead persor as 
to existence of relationship — Ques-ion 
whether A is wife of B—Statement by A 
in gift deed toB which is untainted by 
undue influence, that the latter is his 
wife, is entitled to proper weight 
; a (Feb) 49A 
——S, 35'— Entry in Hat Chitha Fook 
showing. the birth of a child cannot be 
ignored merely because name of the child 
has not been given (Oct) 230A 
——S, 35 — Entry in Hat Chita Book of 
Choukidar showing birth of a child is not 


`- admissible if it is not in the hands of the 


choukidar (Oct) 280B 
——S. 50—Opinion expressed by conduct 


on relationship — Marriage— Eye-witnes- 


ses deposing to performance of the mar- 
riage — Conduct evidence may not be 
necessary and standard set by section 
may not have to be applied (Feb) 49C 
—— 5,92, First Proviso—A usufructuary 
mortgagee has a.right to show that he has 
not been put into possession of the mort- 
gaged property (Sep) 218B: 
Ss, 101-104—See i : 

` (1) Bindu Law ` : (Sep) 224 

(2) Hindu Law—Adoption (Dec) £99A: 
——S, 114—Presumptions of fact — Mar- 
riage — A and B living continuous_y as 
man and wife and having cohabitaticn — 
B described as wife of A in contempo- 
raneous document and also bearing child- 
ren through A— Held fact of B’s marriage 
with A was established (Feb) 49B 
S, 115 — See also Education — Utkal 
University Act (1866), S. 10 (4) (£) 


——S, 115 — In writ petition by a State 
employee Government is not bound by 
any statement made by it in previous 


(Dec) 276A: 


Evidence Act (contd.) _ , 

writ proceedings between same parties 
if such statement does not cause change 
of jurai relationship (July) 170E 
—§, 115—Principle of iestoppel applies. 
to representatioa made under mistake —. 
—Fraudulent intention not necessary to 
create estoppel `: ©. (Dec) 276B 





General Clauses Act (40 of 1890), S.27—. 


See Motor Vehicles Act (1989), S. 8311)(b) 
” (May) 120 
Government of India Act (1915), (5 and 6 
Geo. Y, Ch 61), S. 81A—See Madras Hindu 
Religious Endowments Act (1925), S. I 
f i (Mar: 80A 
HIGH COURT RULES AND ORDERS 


— Orissa Hish Court General Letter No. 3 
of 1954 (Civil) — See Civil P. C. (1908), , 
S. 115 TR {Dec) 290. 


Hindu Adoptions and Maintenance Act 
(4986), S. 11 (vi) — -Where adoption is 
only 28 year old and evidence is let in to 
prove the giving and taking, it has to be 
examined in the same manner as proof of 
existence of any other fact relied on 
a. RS as (Oct) 240 
——S, 18 — Maintenance ordered should 
neither be that much as would keep the 
wife in luxury nor in p:nury . (Dec) 295B 
——S, 18 (1) (b) Husband's conduct caus- 
ing disgrace to wife and subjecting her to 
annoyance and indignity amounts to legal 
cruelty = = - (Dec) 295A 
Hindu Law — Adoption — See Dhenkanal 
State (Orissa) Succession Rules, Chap. V 
(Dec) 299B 
——Adoption—A sister’s son in a regene- 
rate class like Karans in Orissa canrot be 
adopted (Sep) 211A 
———Adoption—Principle of factum valet: 
is inapplicable in case of adoption 
l (Sep) 211B 
——Adoption—Burden to establish 
(Dez) 299A 


Alienation —Legal necessity — Guar- 


dian alienating minor’s property—Burden 
lies on buyer to show. that sale was justi- 
fied by legal necessity — (X-Ref. — Evi-: 
dence Act (1872), Ss. 101-104) (Sep) 22 
——Joint family — Business or venture 
embarked upon by any member of family 
in his own name does not ipso facto con-. 
stitute a joiut family venture (Auz) 204 
———-Joint family—Even a semblance of a 


. claim oa ground of affection can be a 
- (Dec) 27647 


basis for a family settlement — Claim for 
maintenance by widow can also be a 
basis for family settlement (Nov) 242A 
——Joint family property—Partition of— 
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Hindu Law (contd.) 
Liability of son for post-partition debt 
of father (Dec) 281 
——Partition—Property with coparcener 
— Presumption of property being joint has 
to be raised by establishing existence of 
sufficient nucleus (Dec) 299C 
——Religious endowment—Debotter pro- 
perty in ex.State of Nayagarh is governed 
by general principles ‘of Hindu Law—A 
permanent lease of temple land rent free 
for a premium or at fixed rent is valid 
only if made for necessity 
(Nov) 246H (FB) 
——Religious endowment — Distinction 
between a “Dharmakarta” and “Shebait” 
(Dec) 274B 
——Religious endowment—Founder of a 
religious endowment laying line of suc- 
cession of shebaits, founder or another 
Dharmakarta in succession can alter it 
(Dec) 274G 
Hindu Succession Act (80 of 1958), S. 14(2) 
—A widow.acquiring a life estate in pro- 
perty in lieu of her maintenance under 
- family settlement takes property accord- 
ing to terms of deed and not as full 
owner ` (Nov) 242B 
' —_——§, 22 — Intention of section was to 
confer preferential rights on Class I co- 
heirs (Sch.) — Right is personal; not run- 
ning with land — Transferor must give 
notice of intention of transfer—On failure 
of notice Class I co-heirs can challenge 
transfer even after it is effected (Mar) 65B 
——S, 22—Notice of proposed transfer to 
father, how far binds his children depends 
on facts of each case (Mar) 65C 
HOUSES AND RENTS 
—Orissa House Rent Control. Act (34 of 
4958), Ss, 5(1) and 11—Orissa House Rent 
Control Rules (1959), R. 8 — Application 
for fixation of Fair Rent—Rule 8 requires 
Rent Controller to take evidence and 
record it in full—Local inspection made 
in absence of tenant cannot be substituted 
for evidence (Au 
——S, 11—See ibid, S. 5 (1) (Aug) 196B 
fee House Rent Control Act (4 of 
1988), S. 7—Direction to pay arrears 
(Oct) 235 
—Orissa House Rent Control Rules (1959), 
R. 8 — See Houses and Rents — Orissa 
House Rent Control Act (1958), S, 5 (1) 
(Aug) 196B 
Interpretation of Statutes—State whether 
bound by statute — See Bihar and Orissa 
Excise Act (1915), S. 38 (Jun) 1588 
——Effect of oa eae speciali- 
bus non derogant Mar) 80C 


g) 196B 


Interpretation of Statutes (contd.) 
-— Interpretation should be such as gives 
effect to true intention of legislature 
(Mar) 65A 
——Language of Section capable of bear- 
ing two interpretations — One furthering 
object of Act should be preferred 
(May) 127E 
Land Acquisition Act (4 of 4894), Ss. 3 (d) 
and 19—Notification appointing principal 
subordinate judges as “Courts” — After 
issue of notification District Judge does 
not function as ‘Court’ under Act and 
cannot entertain reference under S; 19 
(Mar) 71A (EB) 


——S..8 (d) — Prior to Notification No. 
7655, D/- 14.11-61 (Orissa Govt) District 
Judge being principal Civil Court of 
original -jurisdiction was “Court” — He 
could transfer cases to his subordinates 
(Mar) 71C (FB) 
——S. 8.(d)— Notification by Orissa Gov- 
ernment appointing all subordinate judges 
as “Court?” in respective jurisdiction — 
Such Courts act in their capacity as sub- 
ordinate judges and are not ‘persona de- 


signata’ (Mar) 71D (EB) 
a 18 — See Civil P, C, (1908), O. 3% 
R. 1 ' (Feb) 34 
— S, 19—See also 


(1) Civil P. C. (1908), S. 9 

(Mar) 71F (FB) 
ae Ibid, S. 3 (d) (Mar) 71A (FB) 
——S. 19 — District Judge not “Court” 
within S. 3 (d) — District Judge transfer- 
ring case to subordinate judge who was 
“Court? within S. 3 (d) — Transfer not 
permissible and is mere irregularity and 
not illegality—Subordinate judge being— 
“Court” can dispose of reference, (Point 
conceded) (Mar) 71E (EB) 
Limitation Aot (9 of 4908), Art, 134-B — 
Suit by transferee of math properties {rom 
previous mahant for recovery of posses- 
sion delivered to successor — Alienor im- 
pleaded as defendant — Suit held not 
-barred by limitation (Mar) 80E 
— Art. 144 — Suit for partition by auc- 
tion-purchaser of undivided share—Limi- 
tation runs from date of delivery of sym- 
bolical possession and not from’'the date 
of confirmation of sale (Nov) 263 
—-Art. 166 — See Civil P. C. (1908), 
O. 21, R. 90 (Orissa) i (Feb) 38 
Limitation Act (36 of 1968), S. 14— Exclu- 
sion of time is limited to civil proceed- 
ings and is not available in criminal pro- 
ceedings (June) 138 
Arts. 64, 65 — See also Civil P. C. 
(1908), O. 8, R. 2 (May) 115B 





Subject Index, A. L R. 1971 Orissa 11 


Limitation Act (4968) (contd.) 

——-Arts. 64, 65 — Permissive possession 
does not become adverse unless there is 
some positive overt act indicating thet it 
became adverse (Aug) 195 
———Art. 65 — Madras Hereditary Village 
Offices Act (3 of 1895),.S. 12 — Plaintiff 
failing to establish his case of succession 
to village office by customary law of pri- 
mogeniture — Concurrent finding chat 
defendant is-in continuous peaceful pos- 
session of lands rendering service for over 
12 years — Defendant acquired title by 
adverse possession (May) 118C 
~— Art, 123— Date of knowledge of decree 
—To bind down defendant by his own 
admission regarding date of knowledge of 
ex parte decree admission should be clear 
and unequivocal —When parties are Hari- 
jans their statements should not be con- 
strued mathematically (Nov) 262 


Madras General Clauses Act (4 of 4€94), 
S,8—See ` 
(1) Interpretation of Statutes 
(Mar) 30C 
(2) Madras Hindu Religious Endow- 
ments Act (1927), S.6 (Mar) 30B 
Madras Hereditary Village Offices Acs (8 
of 1895), S. 12—See ; 
` (1) Constitution of India, Art. 16 (2) 
May) 118A 
(2) Limitation Act (1963), Art. 65 
(May) 118C 
Madras Hindu Religious Endowments Act 
(4 of 1925), S. 1— Constitutional validity 
—Act was ultra vires S, 81-A, Govern. 
ment of India Act, 1915, because of the 
defective procedure followed in submit- 
ting Bill for reconsideration to council 
different from one which passed it 
(Mar) 30A 
——S, 72 (1) — See Madras Hindu Feli- 
gious Endowments Act (1927), S. 6 
(Mar) 30B 
Madras Hindu Religious Endowments Act 
(2 of 1927), Ss.6,7 and 76 — Effect of 
repeal of Madras Act 1 of 1925 — Aliena- 
tion of math property without Board’s 
sanction when Act of 1925 in force— 
Embargo put by S. 72 (1) of Act of 1925 
is not saved by S. 7 of Act of 1927 or S. 8, 
Madras General Clauses Act (1891)— 
Board constituted under Act of 1927 can- 
not sanction such alienation retrospec- 


tively (Mar) 30B 
——S, 7— See Ibid, S. 6 (Mar) 30B 
~——S, 76—See Ibid, S. 6 (Mar) 30B 


Mineral Concession Rules (1960), R. F4— 
Revision to Central Government—Fenc- 
tions quasi-judicial — Order must be 
speaking Order — Rejection of renewal 


Mineral Concession Rules (contd.) s 
application by State Government for non 
filing of Income tax clearance certilicate 
is a speaking-order (Jan) 7A 
——R. 54— Mining lease—Renewal eppli- 
cation — Filing I. T, C. C. about 2 years 
later cannot cure defect — Open to State 
Government not to condone laches 

. (Jan) 7B 
Motor Vehicles Act (4 of 1989), S. 33 (1) 
(b)— Suspension of registration ~ Notice 
to owner — Registered notice returned 
with remark “addressee not known and 
not traceable’’—Before suspending .-egis. 
tration Department must prove that 
notice was refused or owner gave ficti- 
tious address — Section 27 of General.. 
Clauses Act not applicable — General 
Clauses Act (1890), S. 27 (May) 120 


——S. 88 (1):(b) (as amended by Act 56 
of 1969)—Mere plying of vehicle on route 
without valid permit. does not aztract 
liability under S. 33 (1) (b) — It must be 
so used for hire or reward (June) 158 
— S. 44 (3) (b) — Orissa Motor Vehicle 
Rules (1940) Rule 52-A—Grant of pərmit 
in respect of route which is pari of inter 
regional route — R, T, A, has jurisdiction 
provided route is within its jurisdiction 
(Feb) 68 
——S. 45 (8) and (4) — Manner of paying 
security deposit — Government cannot 
direct making of security deposit in shape 
of National Savings Certificates instead 
of cash (Nov) 255 
MUNICIPALITIES 


—Orissa Municipal Act (23 of 1950), S. 349 
()—Notice of suit—Suit against menici- 
pality for declaration of title and recovery 
of possession on cause.of action of alleged 
trespass—Notice unnecessary (Dec) 291A 


Natural Justice —See 

(1) Constitution of India, Art, 226 

(July) 175E 

(2) Sales Tax — Central Sales Tax Act 

(1956), S. 10-A (1) (May) 122B 
Orissa Co-operative Societies. Act (2 of 

4963) i . 

See under Co-operative Societies. - 
Orissa Development of Industries, Irriga- 
tion Agriculture, Capital Construction and 
Resettlement of Displaced Persons (Land 
Acquisition) Act (48 of 1948), S. 7 (1) (e). 
first and second provisos— Gounti Raiyati 
land—Acquisition of — Land being sale- 
able, compensation payable under first 
proviso and not second . (Jan) 1A (FB) 
— S. 7 (1) (e), first Provisc—Validity— 
Only latter part of First Proviso is un- 
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Orissa Davelopment of Industries, [rriga- 
tion Eto. Act (contd.) 
constitutional and not whole of the pro. 
-viso . (Jan) 1B (8B) 
Orissa Education Act (45 of 1969) 
See under Education, 


Orissa Education Code (4353) 
_See under Education. 
Orissa Estates Abolition Act (4 of 1952) 
See under Tenancy Laws. 
Orissa Gram Panchayat Act (4 of 1965) 
See under Panchayats. 


Orissa Gram Panchayats Election Rules 
(4965) . 
See under Panchayats. 

Orissa High Court General Letter (No. 3 of 
4964) 
See under High Court Rules and Orders, 


Orissa Hinda Religious Endowment Act 
(2 of 1982), S. 3 (vi) and (viii) — See Ibid, 
S. 73 (2) f (Nov) 246A (8B) 
—Ss. 41, 68 and 73 — Suit challenging 
legality of order under S, 68 and for reco- 
very of possession—Civil Court has juris- 
diction — Sections 41 and 73 do not 
operate as.a bar to such suit (Mar) 80D 


——Ss. 41 (1) (e), 73 — Suit for ejectment 
of defendants from property belonging to 
deity — Allegations that defendants are 
trespassers — Suit is not covered by S, 41 
(1) (e) — Jurisdiction of Civil Court is, 
not barred (June) 155B 
—S. 68 — See Ibid, S. 41 (Mar) 80D 
——5.75 — See also : 
(1) Ibid, S. 14 (1) (e) (June) 155B 
(2) Ibid, S. 41 (Mar) 80D 
——S, 78 (1) and (2) — Suits to enforce 
three types of rights enumerated in S. 73 
(2) are matters covered by S. 78 (i). In 
respect of trustees appointed under Act 
the special provision in S. 78 (2) being 
ultra vires recourse to the provisions of 
Ss. 25, 41 (d), (£) and (g) ard 68 shuld be 
had before filing a suit (Nov) 246C (FB) 
—S, 73 (1) — Applicability — Suit 
Challenging validity of lease of debotter 
property granted on 30-12. 1947 under the 
rules then in force in the Ex-State of 
Nayagarh has to be determined without 
reference to the provisions of Orissa Act 
(4 of 1939) which came into force in 
Nayagarh from 1-1-1948 or without refer- 
ence to subsequent Orissa Act 2 of 1952 
; ‘ (Nov) 246D (#B) 
——S. 73 (2) — “Trustee appointed under 
the Act’? — The expression is confined 
only to non-hereditary trustees 
. (Nov) 246A CEB) 
—S. 78 (2) — Constitutional validity — 


Orissa Hindu Religious Endowment Act 
(contd.) 
Section 73 (2) is hit by Art. 14 of the 
Constitution aud is ultra vires - 
j (Nov) 246B (FB) 
Orissa House Rent Control Aot (81 of 1458) 
See under Houses and Rents. 
Orissa House Rent Control Act (4 of 1968) 
See under Houses and Rents. 
Orissa House Rent Control Rules (1959) 
See under Houses and Rents, : 
Orissa Motor Vehicle Rules (1933), R. 524 
— See Motor Vehicles Act (1939), S. 44 
(3) (b) (Feb) 63 
Orissa Money Lenders Act (8 of i9239) 
See under Debt Laws. 
Orissa Municipal Act (23 of 1%50) 
See under Municipalities. f 
Orissa Panchayat Samitis and Zilla 
Parishad Act (7 of 1960) 
See under Panchayats. 
Orissa Sales Tax Kot (44 of 4947) 
See under Sales Tax. 
Orissa Sales Tax Rules (41947) 
See under Seles Tax. 


Orisea Scheduled Areas Tramfer of Im- 
movable Proparty (vy Scheduled Tribes) 
Regulation (1958), Regn. 2 (f)— Licence of 
house site by scheduled tribe member to 
non-scheduled tribe member on payment 
of Rs. 30/- per month is transfer within 
Regn. 2 if) (Dec) 287B 
—— Regn. 3 (2) — Jurisdiction of com- 
petent Authority (Dec) 287A 
— Regn. 3 (2) — On eviction of licensee 
from a co-sharer of house-site, all co- 
sharers will be entitled to possession 

' ` (Dec) 287C 
Ovissa Service Code 

See under Civil Services. 


Orissa Tenancy Act (2 of 1843) 
See under Tenancy Laws. 
PANCHAYATS 


—Oritsa Gram Panchayat Act (i of 1965) 
S. 31 (2)—Power of Ccurt to grant injunc- 
tion debarring elected candidate from 
holding office during pendency of elec- 
tion petition against his election 

(Dec) 802 
—Orissa Gram Panchayats Election Rules 
(4985), Rule 29—Rejection of nomination 
paper — Candidate duly qualified under 
S. 11 and not disqualified under S. 25 — 
Nomination paper cannot be rejected 
merely on ground that nomination paper 
mentions ward serial number in a column 
meant for Assembly electoral roll num- 
ber in application form (Nov) 257 


—Orissa Panchayat Samitis and Zilla 
Parishad Act (7 of 1260), S. 16 (3), Pro- 
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Panchayats — Orissa Panchayat Samitis 
. and Zilla Parishad Act (contd.) 

viso (a) — Word “term” occurring in the 
section includes part of a term also 


: (Dec) 233A 
—S. 16 (3), Proviso (a) — Expression 
‘Consecutive. terms” — Meaning 


(Dec) 233B 

——S, 46-C—See ibid, S. 16 (8), Provis» (a) 
j (Dec) 283a; B 

—S. 46D, Proviso (d) — See ibid, 5ec- 
tion 16 (3), Proviso (a) - (Dec) 283B 


Partition Act (4 of 4893), S. 4 — See alsó ` 
(Aug) 198B; C- 


T. P. Act (1882), S. 44 
— S. 4 — Suit for partition by member 
of undivided family against stranger 


transferee—S, 4 applies — It is not neces-. 


sary that transferee should have filed suit 
or being defendant he should have specifi- 
cally claimed share in residential house 
2 3% ` (May) 127A 
——S, 4:— Application of — Four candi- 
tions necessary—House should be owned 
by undivided family—Share of co-sharer 
therein should have been transferred to 
stranger —Transferee should have sued for 
partition — Member of family being stare- 
holder should claim and undertake to buy 
transferee’s share (May) 127C 
——S, 4—Transfer of Property Act (1382), 
S. 44 — Object of S. 4 — Principle urder- 
lying S. 44—S. 4 is logical sequel to 5. 44 
and is only extension of privilege given 
to share-holder by S. 44 (May) 127D 
—S, 4 — Term ‘family’ in S., 4 includes 
co-sharer’s son-in.law who frequently 
used to come and stay with his father-in- 
law (Dec) 284A 
——S. 4— Expression “such transzeree 
sues for partition” can as well apply toa 
` transferee defending a suit for partition 

; (Dec) 284B 
Penal Gode (45 of 1860), Ss. 141, 143 — In 
cases of assembly consisting of only iden- 
tified members, if some are acquitted 
leaving remainder to be less than five, 
the conviction of those less than five can- 
not be sustained (June) 132 
— S, 148—See ibid, S, 141 (June) 132 
Precedents —Single Judge is bound ta fol- 
low previous decision of Single, Division 
or Full Bench of same High Court—If he 


differs from previous Single Bench Jëci-- 


sion: he should refer question to larger 
Bench instead of deciding it himself - 

i = (May) 127F 
——When later Division Bench of High 
‘Court does not agree with decision of 
earlier Division Bench -öf same High 


Court on certain point of law, reference 


Precedents (contd,) -. 

to larger Bench is not’ necessary when 
there is a pronouncement of Supreme 
Court on that point (July) 170A 
Probation of Offenders Hot (20 of 1958), 
S. 8—See ibid, S.-11 (2) (Aug) 193A 
—— S. 4- See ibid, S, 11 (2) (Aug) 198A 
——S..11 (2)—The accused, ‘the prosecu- 
tion and even a private complainant in 
State prosecution can appeal but only 
against propriety of order undar Ss. 8 
and/or 4 and not against substantive 
conviction or acquittal (Aug) 193A 
Provincial Small Causa Courts Act (9 of 
4887), S. 25—Revision — Objection as to 
jurisdiction not taken at earliest sitage— 
Non-existence of jurisdiction ex facie ap- 
parent from plaint itself — Objection can 
validly be taken (Jan) 8B 
——Sch. IJ, Art. 35 (ii) — Suits excepted 
from cognisance— Question of jurisdiction 
has to be decided on basis of averments 
made in plaint and not on the ullimate 
ecnsequences of complaint made — Suit 
for recovery of damages for forcible re- 
moval of crops grown by plaintiff is not 
cognizable by Court of Small Causes 


(Jan) 8A 
SALES TAX _- 


— Central Sales Tax Act (74 of 1956), Ss. 3 
and 4-- Contract for sale of jute -n Orissa’ 
to mill in West Bengal—Jute to be moved 
to West Bengal for approval and appro- 
priation towards contract accarding to 
covenant — Title passing in-West Bengal 
—Held transaction was in course of inter- 
State trade or commerce — Movement of 
goods from Orissa was direct and neces- 
sary consequence of important covenant 
— The completed sale in West Bengal 
occasioned movement of goods {Apr) 111 
——-S. 4 — See ibid, S. 3 Apr) 111 
——S.-8 (4,—See ibid, S. 18(8) (Apr) 107 
Ss, 10 (b) and 10A (1) — Imposition 
of penalty — Finding that persor pur- 
chasing goods was guilty of offence under 
S. 10 (b) essential — Mens rea is essential 

. (May) 122A 
——S, 10A (1) — See also S. 10 {b) 

; Sauer (May) 122A 
~— S, 10A (1) — Purchase on false repre- 
sentation— Period for which peralty was 
imposed not specified in show cause notice 
— Principles of natural justice violated 

(May) 122B 
——S.10A (1) — Penalty that zould be 
imposed under — One and. half times 


. normal rate and not one and hali times. 


concessional rate - - (May) 122C 


-— Ss. 18 (8), 8 (4) = Central Sales Tax 


(Orissa) Rules (1957), R. 12 (11) (as added 
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Sales Tax—Contral Sales Tax Act (contd.) 
in 1966) — Validity—Rule 12 (11) is ultra 
vires (Apr) 107 
— Central Sales Tax (Orissa) Rules (1957), 
R. 12 (11) (as added in 1566) — See Sales 
Tax — Central Sales Tax Act (1956), S. 13 
(3). (Apr) 107 
—— R. 16 (2) — Assessment set aside in 
appeal — Penalty already imposed does 
_ not subsist (Apr) 99A 


— Orissa Sales Tax Act (14 of 1947), S. 29 
(2) (nn) — Rules under — Rule 42A of 
Orissa Sales Tax Rules (1947) — Validity 
—Rule is not ultra vires the Act (Feb) 86 


— Orissa Sales Tax Rules (1937), R. 32 (2) 
— See Sales Tax — Central Sales Tax 
(Orissa) Rules (1957), R. 16 (2) (Apr)99A 
——R. 42A — See Sales Tax — Orissa 
Sales Tax Act (1947), S. 29 (2) (nn) 
(Feb) 36 
Specific Relief Act (4 of 1877), S. 9—~Prior 
possession even without semblance of 
title in plaintiff as against trespasser 
would be lawful and suit can be filed 
independently of S.9. i.e., even after a 
period of six months from dispossession 
(June) 185 
Succession Act (89 of 1925), S. 222 — Pro- 
- bate proceedings —Caveator cannot chal- 
lenge title of testator to disputed property 
(Apr) 95A 
——S, 222 — Caveators questioning title 
of testator in probate proceedings but 
abandoning that plea on knowing its legal 
untenability - Caveats need not be reject- 
ed — Caveators can sustain caveats on 
other grounds (Apr) 95B 
——Ss, 268, 283 (1) (c) — Creditors of 
heirs at law can ask for revocation of 
probate and enter caveat during probate 
proceeding in response to general citation 
(Apr) 95C 
——§s, 266 and 268 — Applicant for pro- 
bate seeking withdrawal of his petition 
and his contest application in another 
case — Court cannot refuse permission— 
In matters of procedure Civil P.C., applies 
(Apr) 103 
——S, 268 — See ibid, S, 266 (Apr) 108 
——S, 283 (1) (c) — See ibid, S. 268 
(Apr) 95C 
TENANCY LAWS 
—C. P. Tenancy Act (44 of 1898), S. 46-(8) 
— See Orissa Development Act (1948), 
S. 7 (1) (e), First and Second Provisos 
(Jan) 1A (FB) 
~——§, 47 — See Orissa Development Act 
(1948), S. 7 (1) (e), First and Second Pro- 
visos (Jan) 1A (£B) 


Tenancy Laws (eontd.) 
— Orissa Estates Abolition Zet (4 of (952), 
Ss. 6, 8A — See ibid, S. 39 (June) 140B 
—S, 8 (1) — Determination of tenancy 
rights—Powers of Tahsildar are adminis- 
trative and he cannot exercise a judicial 
power to determine tenancy right 

(Nov) 271 - 
——S, 39 —Finding by Collector that cer- 
tain person was in possession of home- 
stead land as intermediary on the material 


- date cannot be questioned in Civil Court 


even where the findings are not expressly 
recorded `` (June) 140B 
— Orissa Tenancy Act (2 of 4918), Ss. 4, 22 
and 28 — Occupancy right — Tenant at 
will cannot acquire it on his possession 
for 12 continous years — Hence bhag 
tenant with such cultivating possession 
will not getit . (Nov) 267B 
—S, 22 — See Ibid, S. 4 (Nov) 267B 
—S, 23—See Ibid, S. 4 (Nov) 2678 


Transfer of Property Act (4 of 1883), S. 8— 
For identity of the land sold normal rule 
is description of plot or survey number 
yields to boundary when there is discre- 
pancy between the two (Sep) 215 
——5S, 44— See also Partition Act (1898), 
S.4 (May) 127D 
—S.44— For granting - relief under 
second part of S. 44, Court has to ascer. 
tain (i) whether disputed property consti- 
tuted a-dwelling. house (ii) whether it be- 
longed to undivided family and (iii) 
whether transferees are or are not mem- 
bers of that undivided family (Aug) 198A 
— 5. 44--Undivided family, what is—It 
includes a group of persons who live in 
one house under one head or management 
— Undivided family ceases to exist on 
partition (Aug) 198B 
— S. 44 — Undivided family — Essence 
of—There must be only one house—Even 
if undivided members raised independent 
structures on undivided homestead it con- 
stitutes dwelling house of undivided 
family (Aug) 198C 
S. 44—Section prevents intrusion of 
strangers in spite of transfer of share 
therein to stranger — Stranger transferees 
should therefore be kept out (Aug) 198D 
——S, 44 — Stranger purchasers are liable 
to be restrained from claiming joint pos- 
session — Even if they are put in posses- 
sion they can be kept. out by injunction 
therefore a decree for ejectment in a suit 
for injunction is sustainable (Aug) 198E 


—~-§, 58—A suit under should be insti- 





tuted in representative character— Failure 
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Transfer of Property Act (contd.) 
to so institute a suit disentitles the plain- 
tiff to claim benefit of 8.53 (June) 156 


——~5,58-A — Doctrine of part perfor- 
mance — Availability (Feb) 41C 


——S.54—Where the parties agree that 
the title would pass even though the pay- 
ment is deferred, the title must be deam- 
ed to have passed even without passing 
of consideration (June) 147C 


——S, 60—Right of mortgagor to redeem 
Usufructuary mortgage for Rs, 100/- not 
registered but oral — Suit for redemp-ion 
— Not maintainable (Feb) 58A 


——-S, 122 — Gift — Donor and dcnee 
closely related and living together — 
Making over deed of gift and its accspt- 
ance may be sufficient for acceptance — 
Delivery of possession may not be nezes- 
sary ` (Feb) 49D 


Utkal University Act (20 of 1866} 

See under Education. 
Utkal University Hard Case Rules 

See under Education. 
Utkal University Statate 

See under Education. 
Wealth Tax Act (27 of 1987), S. 2 (m)-— 
See Ibid, S. 7 (2) (a) (June) 188 
——Ss. 7 (2) (a) and 2 (m)—Net weelth— 


Assessee maintaining accounts regularly . . 


and preparing balance sheet on cash basis 


. and not on mercantile system of account. 
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AIR 1971 ORISSA 1 (V 58 C 1) 
FULL BENCH 


G. K. MISRA, C.J, S. K. RAY A 
R. N. MISRA, JJ. 


Gajaraj Sahu, Appellant v. State of 
Orissa and another, Respondents. ` 


Miscellaneous Appeal No. 25 of, 1964, 
D/-13-2-1970, from order of Arbitrator, 
Hirakud Land Organisation, Sambalpur 
D/-31-8-1963. E ; 
». (A) Orissa Development of Industries, 
‘Irrigation, Agriculture, Capital Construc- 
tion and Resettlement of Displaced Per- 
sons (Land Acquisition) Act (18 of 1548), 
S. 7 (1) (e), first and second provisos — 


Gounti Raiyati land — Acquisition of — - 


Land ‘being saleable, compensation ‘is 
payable as under first proviso and not 
second. ' 


Gounti raiyati lands in Sambalpur dis- 


trict are saleable under the provisions of 
the C. P. Tenancy Act (11 of 189E as 
stood prior to amendment: by Orissa Act 
10 of 1953). Therefore, on acquisition of 
Gounti raiyati lands under Orissa Land 
Acquisition Act 18 of 1948, compensation 
is payable at market value as under the 
First Proviso to S. 7 (1) (e) of the 1948 
Act and not under the second proviso. 


(Para 13} 
Gounti raiyati lands are Raiyati lands. 
Raiyati lands in Sambalpur dis- 


trict were freely transferable to certain 
classes of persons as referred to in the 
first proviso to S. 46 (1) of C. P. Tenancy 
Act. Those lands were also transferable 
În favour of other persons, but the trans- 
fer so affected was voidable; _ 
transfer was not avoided during the 
.period of limitation of two years ore- 
scribed under S. 47 by certain classes of 
persons, then the transfer was valid. 
Raiyati lands in Sambalpur district cculd 
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if such | 


not, therefore, be said fo be non-scleable 
within the meaning of S. 7 (1) (e). second 
proviso, of the 1948 Acquisition Act. 
(1965) 31 Cut LT 683, Overruled. Case 
law discussed. (Paras 10, i3} 


(B) Orissa Development of Industries, 
Irrigation, Agriculture, Capital Construc- 
tion and Resettlement of Displaced Per- 
sons (Land Acquisition). Act (18 of 1948), 
S. |7 (1) (e), First Proviso — Validity — 
Only latter part of First Proviso is un- 
constitutional and not whole of the pro- 
viso — Constitution of India, Art. 31. 
AIR 1955 Orissa 97 and (1951) 27 Cut LT 
126, Overruled. 

(Fara 3) 


Cases Referred: * Chronological Paras 
(1969) 1969 SCD 438 = 35 Cut LT 


535, State of Orissa v. Baishnab 


Sahu . 

(1965) 31 Cut LT 683 = ILR (1965} 
Cut 243, State of. Orissa v. 
Banamali Babu 5 a 

(1964) AIR 1964 Orissa 222 (V 51). 
= ILR (1964) Cut 120, State of 
Orissa v. Baishnab Sahu 11, 12 

(1961) 27 Cut LT 126 = ILR .(1961) 
Cut 443, Banamali Babu v. State 
of Orissa i 

(1955) AIR 1955 Orissa 97 (V 42) 
= ILR (1956) Cut 113, State of 
Orissa v. Bharat Chandra 

(1954) AIR 1954 SC 170 (V 4D) = 
1954 SCR 558, State of West 
Bengal v. Mrs. Bela Banerjee 

(1913) 17 Cal LJ 646 = 17 Cal WN 
621, Baikunthnath Misra. v. 
Laboo Nag 1r 


G. B. Patnaik and D. P. Mohapatra, for 
Appellant; Advocate General and K. C.J. 
Roy, for Respondents. 

G. K. MISRA, C. J.:— This eppeat 
is confined to Khunti No. 6 ‘in Village 
Patrapalli in Sambalpur district, in 
which the disputed: lands of about 10.39 


3, IL 


3. iL 


< acres are situate. They were acauired 


wi 
wee 
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on 15-11-1951. They have been recorded 
as Gounti Raiyati lands. The arbitrator 
granted compensation at 500 times the 
deduced rent under Section 7 (1) (e) 
second proviso, of the Orissa Develop- 
ment of Industries, Irrigation, Agri- 
culture, Capital Construction, and Re- 
settlement of Displaced Persons (Land 
Acquisition) Act, 1948 (Orissa Act 18 of 
1948) — (hereinafter to be referred to as 
the Act). The correctness of some of 
the decisions of this Court was challeng- 
ed while the case was heard by one of 
us. Some of those decisions are conflict- 
ing. To resolve this conflict, the matter 
has been referred to the Full Bench. 

2. Mr. Patnaik for the appellant con- 
tends that raiyati lands in Sambalpur dis- 
trict cannot be said to be saleable under 
the Central Provinces Tenancy Act, 
1898 (herein after to be referred to as 
the Tenancy Act) and as such the second 
proviso to Section 7 (1) (e) of the Act 
does not apply and the appellant is‘en- 
titled to compensation on the market 
value of the land under the first proviso 
— which would be 16 times the net 
yield. 

3. To appreciate the aforesaid conten- 
tion, Section 7 (1) of the Act — which 
prescribes the method of determining 
compensation — may, so far as material, 
be quoted :— 

“7 (1) Where any land has been acquix- 
ed under this Act, there shall be paid 
compensation, the amount of. which shall 
be determined in the manner and in ac- 
cordance with the principles hereinafter 
set out, that it so say — : E 


(e) The Arbitrator ia making his 
Award, shall have due regard to the 
provisions of sub-section (1) of Sec. 23 
of the Land Acquisition Act, 1894. 

Provided that the market value re- 
ferred to in the first clause of sub-sec~ 
tion (1) of Section 23 of the Act shall be 
deemed to be the market value of such 
land on the date of publication of the 
notice under Section 3 or as the case 
may be, the preliminary | notification 
under sub-section (1) of Section 4 of the 
Land Acquisition Act, 1894. referred to 
under sub-section (2) of Section 3 or on 
the first day of September, 1939, with an 
addition of 50 per cent, whichever is 
less: 

Provided further that where under 
any law or custom having the force of 
law, the lands are not saleable, the mar- 
ket value of such lands shall be such 
multiple as may be prescribed of the de- 
duced rent to be calculated in the pre- 
scribed manner, with addition of 50 per 
cent.” 

In AIR 1955 Orissa 97 (State of 
Orissa v. Bharat Chandra) a Division 
Bench of this Court struck down the 
|first proviso to Section 7 (1) (e) as uncon- 


(G@. K. Misra €. Fy ALB. 


stitutional. The whole of the first pro- 
viso is not unconstitutional. Only the 
last sentence of the proviso to the effect 
“market value...... on the first day of 
September 1939 with addition cf 50 per 
cent whichever is less” was unconstitu- 
tional. By giving the 1939 price the 
market value of the land which was the 
just equivalent was not given and so, on 
the authority of AIR 1954 SC 170 (State 
of West Bengal v. Mrs. Bela Banerjee) 3 
was observed, by inadvertence, that the 
whole of the first proviso was unconsti- 
tutional. A similar erroneous observa- 
tion was made in (1961) 27 Cut LT 126 
{Banamali Babu v. State of Orissa). 

4. The disputed lands have been re- 
corded as “Gounti Rayati” lands. Gounté 
raiyati means raiyati lands held by the 
Gounti during his tenure of office. 
Gounti raiyati lands are therefore raiyati 
lands. 

5. The second proviso to Section 7 @} 
{e) of the Act prescribes that if the lands 
are not saleable, then the market value 


' shall be determined as laid down therein. 


If the-lands cannot be described to be 
not saleable, then the market value 
would be determined in. accordance with 
the first proviso. 


6. The question for consideration i 
whether raiyati lands in Sambalpur dis- 
trict were not saleable prior to the com- 
ing into force of the Central Province 
Tenancy (Orissa Amendment of C. P. 
Act 11 of 1898) Act, 1953 (Orissa Act 10 
of 1953 — hereinafter to be referred to 
as the Amending Act). By the Amend- 
ing Act, Section 46 (3) of the Tenancy 
Act was substituted and Sections 47 and 
48 were omitted. 

7. The relevant provisions of the. 
Tenancy Act and the Amending Act may 
now be set out. : 
= Section 47° (3) of the Tenancy Act, so 
far as material ran thus :— 

“No occupancy tenant shall be entitled 
to sell, make a gift of, mortgage, sub-let 
(except for a period not exceeding one 
year) or otherwise transfer his right in 
his holding or in any portion thereof, 
and every such sale, gift, mortgage, sub- 
lease (other than that for a period not 
exceeding one year) or transfer shall be 
voidable in the manner and to the extent 
provided by the two next following see- 
tions: 

Provided that an occupancy tenant 
may transfer his right of occupancy to 
any person who, if he survived the ten~ 
ant, would inherit the right to occu- 
pancy, or to any person in favour of 
whom as a co-sharer, the right of occu- 
pancy originally arose, or who has be- 
come by succession a cosharer therein: 


Section 47 (1) and (2) ran thus :— 
“47 (1) if an occupancy tenant trans- 
fers any portion of his right in any land 
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in contravention of the provisions of the 
last foregoing section, any such person 
as would be entitled to inherit his right 
in his holding in the event of his ceath 
without nearer heirs, or -the lanclord 
from whom the tenant held the land 
may, on application to the revenue offi- 
cer, made within two years from the 
date on which in pursuance of the trans- 
fer the tenant parted with possession 
of the land be placed in possession, sub- 
ject, so far as the Revenue Officer may, 
in accordance with the rules made by 
the local Government, determine, tc his 
acceptance of the liabilities of the tians- 
ferring tenant, for arrears of rent and 
for advances made by the landlord or 
‘other persons for the necessary expenses 
of cultivation. 
k * * * * 

(2) As among. several persons so entiti- 
ed and being desirous of being placed 
in possession, the right to be so placed 
shall accrue in the order in which such 
persons would have inherited the right 
of the tenant in the subject-matter of the 
transfer if the tenant had died. Failing 
any such persons the right shall accrue te 
the landlord.” 

Section 48 prescribes the procedure 
on application, and reads thus :— 


“When any such application, as afore+ 
said is made, the Revenue officer shall 
issue a notice to all persons who reem 
to him prima facie to have a right equal 
or prior to that of the applicant and 
shall also cause local proclamation te 
issue in the village in or from which the 
holding was cultivated, inviting all per- 
sons claiming to be the heirs of the ten- 
ant who made the transfer, to appear be- 
fore him on a date to be fixed and saall, 
after hearing such of the persons to 
whom notice was issued to appear, and 
any other persons who may apply to be 
heard in the matter, decide whom trom 
among such of them as desire to be 
placed in possession is first entitled tə be 
so placed. 


Provided that in the case of a 
lease if the tenant who made the sub- 
lease appears and pays within such 
period as the Revenue Officer may de- 
termine the amount of the consideracion,, 
if any has passed, for which the sub- 
lease was made and the costs of the ap- 
plicant if he would otherwise have been 
successful, the revenue officer may re- 
place the tenant himself in possession 
of the land if he is satisfied that the 
tenant made the sub-lease in ignorance 
of the law and is able and willing to 
cultivate the holding.” 

8 Section 46 (3) of the Tenancy Acf, 
as amended by the Amending Act 
runs :— 

“46 (3). The holding of an occupency 
tenant shall be saleable by Court in 


sub- 
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execution of a rent decree or any other 
decree, 


Provided that if the holding belongs 
to a member of a Scheduled Tribe, the 
sale other than a sale held for recovery 
of the dues of a society registered under 
any Co-operative Society Act or for re- 
covery of an advance made to him under 
the Land Improvement Loans Act, 
1883, or the Agriculturists Loans Act, 
1884, shallnotbe held unless the decree- 
holder obtains the previous permission in 
writing of the Deputy Commissioner.” 

A new sub-section (4) ta Section 46 
was introduced by the Amending Act 
a omitting the old sub-sections (4) and 

). 


(4) If any transfer is made in contra- 
vention of the provisions of this section, 
the Deputy Commissioner may, either 
on his own motion, or on application by 
the transferor or his successor in 
interest, declare the transfar voice and 
evict the transferee from the holdinz or a 
Part of the holding, as the case mey be: 


Provided that no such transfer shall 
be declared void or such trarsferee 
liable to eviction after the expiry of 
twelve years from the date of his com- 
ing into possession of the holding or a 
part of the holding in pursuance of such 
transfer”, 


_ 9% As the acquisition was made on 
45-11-51, the scope of the Ameniment 
Act does not directly arise for considera- 
tion. The point is whether raiyati lands 
in Sambalpur district were not saleable 
within the ambit of the second proviso to 
Section 7 (1) (e) of the Act, prior zo the 
coming into force of the Amending Act. 


10. We would now make an elemen- 
fary analysis of the scope and ambit of 
Section 46 (3) and Section 47 of the Ten- 
ancy Act. 


Section 46 (3) lays down that no occu- 
pancy tenant shall be entitled to sell his 
right in his holding and such transfer 
Shall be voidable as indicated in Sec- 
tion 47. The first proviso to Section 46 
(3) however gives legal sanction tc the 
transfer ofthe right of occupancy -o two 
classes of persons. They are: (@ the 
next preferential heir of the occupancy 
tenant on the date of transfer and (ii) a 
person who was a co-sharer in respact of 
the occupancy right or became a cosharer 
by succession. If the transfers are 
made in favour of the two classes o? per- 
sons mentioned in the first-proviso, then 
the transfer is valid and nct voidable as 
mentioned in the main part of Section 46 


(3). 


Thus transfers to a particular class of 
persons are valid and are voidabie if 
made to persons other than those re- 
a to in the first proviso to Ser 46 
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Section 47 lays down the (who?) could 
avoid such a sale, if transfer is made in 


contravention of Section 46. The right - 


of avoiding sale vests first in the persons 
who would be entitled to inherit the óc- 
cupancy right in the event of the death 


of the occupancy tenant without nearer. 


heirs. If there are no ‘such heirs the 
landlord would be-entitled to avoid the 
sale. There is, however, a “further re- 


striction that the transfers cannot be. 


avoided until an application to that effect 


fis made within two years from the date. 


on which the tenant parted with posses- 
sion of the land in pursuance of the 
transfer. : 
Section 2 (g) and (i) of the Indian Con- 
tract Act define ‘void’ and ‘voidable’ 
agreement.. An agreement not enforce- 
able by law is said to be void. An agree- 
ment which is enforceable by law at the 
_ option of one or more’ of :the parties 


thereto, but not at the option: of others, ° 


ig a voidable contract. 


Thus, raiyati lands in Sambalpur dis- 
Jtrict in which the tenants claim occu- 
pancy right are freely transferable in. 
favour of the classes of persons . enu- 
merated in ‘the first proviso to Sec. 46 
(3). If the transfers are made beyond 
this periphery, they are voidable. If the 
transfers are not avoided within a period 
lof two years by the persons entitled to 
avoid them, as enumerated in Section 46 
(1) then the transfers become valid. If 
the transfers are avoided within the pre~ 
scribed period of limitation, the transfers 
would be void. l i 


These are the unassailable conclusions 
arrived at on the plain language of the 
statùte, It is difficult to accept the wide 
construction that occupancy rights are 
not transferable or saleable in the dis- 
trict. of Sambalpur prior to the. coming 
into force of the Amending Act. -It 
would be more accurate to say that there 
lwere certain -restrictions on the right. of 
transfer prior to the coming into force 
of the Amending Act; that is to say, the 
lands were freely saleable to particular 
classes of persons, but not to, others, 
The transfers were -also valid if they 
were not avoided under Section 47 with- 
in the prescribed period of limitation.. 

11. We would now examine the vari- 
ous decisions cited before us. a 

The earliest decision on the point 
reported in (1913) 17 Cal LJ 646 
kunthnath Misra.v. Laboo Nag) where a 


Division Bench of the Calcutta High- 


Court consisting of Chitty J. and Teunon 
J, made the following observations with 
regard to the scope of Section 46 (3) of 
the Tenancy Act: . ae : 


‘In our opinion, the words of the Act — 


are too plain to admit of any doubt. 
Under Section 46 (3) an occupancy ten- 


ant is _prohibited from making certain 


‘tation. 
-ports our conclusion. 


-negatived, 


(Bai- - 
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transfers and it is enacted that “every 
such sale, gift, mortgage, sub-lease (other. 
than for a period not exceeding one 
year) or transfer shall be voidable in the 
manner and to the extent provided by 
the next two following sections’: that- 
must be taken to mean that an occupancy 
right is transferable, but the transfers 
may be avoided by- the landlord in a 
particular way.” i 

_ In our opinion this decision correctly 
interprets the scope of Sections 46 and 
47. In that particular case, ‘the land~ 
lord challenged the transfer made in 
favour of persons not covered by the 
first proviso to Section 46 (3), but his 
application was dismissed as it had been 
filed after the prescribed period of limi- 
The aforesaid Caleutta case sup- 


No contrary decision of the Patna High 
Court which -was the.successor of the 
Calcutta High Court has been brought to 
our notice. ; ; ee a 

The first Orissa decision dealing with 
this question is to be found in AIR 1955 
Orissa 97. In paragraph ‘111, their: Lord- 
ships Panigrahi C. J. and Mohapatra J. 
observed thus: - - 7 


“The contention on` the’ part of tha . 
respondent is that it is only “the occu- 


-pancy right which is made non-transfer- 


able under the provisions of Section 46 
(3) of the Central Provinces Tenancy Act 
and the Land in question not being an oc- 
cupancy right, isnot hit by the said pro- 


„visions and therefore be deemed: as trans- - 


ferable.” 


` The contention was rejected: In that 
case the lands, iñ respect of. which com- 
pensation was being claimed; related -to 
Gounti raiyati lands. A point was made 
out that Gounti Raiyeti lands were dif-. 
ferent from raiyati lands. With regard te 
raiyati lands, it was conceded that they 
were non-transferable. The contention 
advanced was that Gounti Raiyati lands 
were different from Raiyati. lands and 
were transferable. This contention: was 
there being no distinction 
between Gounti Raiyati ahd Raivati 
lands. This decision is, therefore. no» 
authority on. the question whether occu- 
pancy rights in the district of Sambalpur 
prior to the ‘Amending Act were not 
saleable. The conclusion reached in that 
case that.occupancy rights were not 
transferable, was based on the conces- 
sion made ky the Advocate for the res- 
pondent. : f ` 

The next Orissa decision on the point 
is (1961) 27 Cut LT 126. In paragraph 7 
their Lordships (Narasimham C. J. and 
Das J.) expressed their view thus on the 


~ aforesaid two sections :— 


The learned Arbitrator rightly point- 
ed out that the raiyati lands in Sambal- 
pur district, though not saleable. freely, 
were not, wholly unsaleable inasmuch as 
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sub-section (3) of Section 46 of the Cn- 
tral Provinces Tenancy Act, 1898, auth- 


orised the free sale of raiyati lands to- 


certain classes of people. Moreover, 
that sub-section does not -render sales to 
other. persons wholly void, but only vcid- 
able to the limited extent “permitted by 


Section 47. These-raiyati lands in Sem- | 


balpur district are of a peculiar type 
neither wholly non-saleable nor freely 
saleable, The Arbitrator, however, as- 
sumed such lands to be non-saleable for 
the purpose of applying the proviso to 
clause (e) of sub-section (1) of Section 7 
of the Act. Mr. G. K. Misra for the ap- 
pellant. has challenged the view of the 
Arbitrator. It is, however unnecessary 
to decide that point here because- I ac- 
cept Mr. Misra’s contention that-the said 
proviso has no application to the pre- 
sent case.” i 


The view expressed in the first yarf 


of the aforesaid observations conforms to 
our conclusion and we ‘are of opinion 
that the point ‘was correctly analysed. 
This decision, however, cannot be taken 
as an authoritative - pronouncement as 
_ their Lordships did not decide the matter, 
finally. wo 

In (1965) 31 Cut LT .683 (State of 
Orissa v. Banamali Babu) the same ques- 
tion came up for consideration again be- 
fore a Division Bench of this Court con- 
sisting of Ahmad C. J. and Barman J. 
(as he then was). In paragraph 4 of the 
judgment their Lordships observed 
referring to 27 Cut LT 126:— 

“While remanding the case to the saç- 
cessor Arbitrator, this irdi- 
cated that the character of these raiyati 
lands in Sambalpur district, governed by 
the Central Provinces Tenancy Act 1£98, 
fis somewhat peculiar, without being 


amet 


either wholly -non-saleable ‘or freely. . 


saleable”... 

.The above. extract does not. state ihe 
position correctly. As has been poinled 
out already, though in (1961) 27 Cut LT 
126 such a view was expressed, it was 
not finally so decided in that case. This 
is clear from the last sentence in para- 
graph 7 of the judgment to the effect. i 

“It is however unnecessary to decide 
that point now because. I ‘accept Mr. 
Misra’s contention that the said proviso 


has no application to the present case.” . 


Their Lordships in (1965) 31 Cut LT 
683 overlooked this last sentence. That 
decision therefore cannot be taken tu be 
an authority in its exposition on 
scope and ambit of Section 46 (3) 
Section 47 of the Tenancy Act. . 


In paragraph 21 of (1965) 31 Cut LT- 


683. their Lordships further obserwed 
thus: 33 : : : 

“In fact, in -estimating the ` marsxet 
value of the land, the element of. non- 
transferability should not be consider- 


‘passage does not represent the 


-this case 


222, (State of Orissa v. 


Court had irdi- 


the. 
end 
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ed. In the case of raiyati lands als the 
capitalised value of the net ircome 
should be taken as the market value, and 
the’ restriction on the right of transfer of 
Taiyati land is not at all material. -We 
have already: pointed out the somewhat 
peculiar character of the lands in ques- 
tion governed by the provisions of the - 


‘Central Provinces Tenancy Act, as then 


fn force.” 


With respect, we must say that this 
À € ccrrect 
There is no final determination m . 
as to whether raiyati lands in 
Sambalpur district are not saleable. If 
they are not saleable the second proviso 
to Section 7 (1) (e) of the Act, would 
have full application, and the element of 
non-transferability cannot be ignored, 
Their Lordships however observed -just 
the contrary, in the first sentence of the 
aforesaid extract. So far as: the last 
sentence in the aforesaid extract is con-, 


law. 


. cerned, it was taken to have been esta- 


blished on the basis’ of (1961) 27 Cut LT 
126, but as already pointed cut, (1961) 27 
Cut LT 126 did not finally decide the 
Point. (1965). 31 Cut LT 683 cannot. 
therefore be taken to be an authoritative 
pronouncement that’ raiyati lands in 
Sambalpur district are: not saleable. 
ILR (1964) Cut: 120 = AIF 1964 Qrissa 
i Baishnab Sahu) 
dealt with a case in respect of lands 
which were acquired subsequent to the 
Amending Act. It is therefore no auth- 
ority regarding the scope and ambit of 
Section 46 (3) and -Section 47 of the Ten- 
ancy Act, as they ‘stood prior to the 
amendment, ‘There,’ a Bench of this- 
Court consisting of Narasimham C. J. and 
Das J. made certain observations which 
were not relevant to the questior and 
also not ‘based on any discussion. In bara- 
graph 2, their Lordships observed thus :— 
“Under the old Section 46 of the Act, 
there-were restrictions on the sale of 
lands of an occupancy tenant, and in esti- 
mating the market value of such lancs the 


-rules made by the Government: of Orissa 


under Orissa Act 18 of 1948,in exercise of . 
the powers conferred by the seconc pro- 
viso to cl. (e) of sub-section (1).of Sec. 7 
of that Act would undoubtedly have 
prevailed.” 


This isa bald statement of law and was 
not based on discussion; nor was it based 
on any earlier pronouncement of this 
Court. In fact as we have indizated 
above, there was no previous pronounce- 
ment of this Court on this point. In all 
those cases, either the fact of non-trans- 
ferability was assumed or the .case was 
disposed of on other grounds. The chove 
observations, therefore, not being based 
on a considerable analysis, must be taken 
to be obiter. i : 

12. There is no controversy that after 
the Amending Act came into force this 
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Court held in ILR (1964) Cut 120 & ATR 
1964 Orissa 222 that all the restrictions 
imposed under Section 46 disappeared and 
the raiyati lands in Sambalpur district 
were freely saleable. This decision was 
affirmed in 1969 SCD 438 (State of Orissa 
v. Baishnab Sahu). In the Supreme Court 
decision, -there is no observation which 
runs counter to our conclusion as to the 
scope and ambit of Section 46 (3) and 
Section 47 of the Tenancy Act. f 

13. Our conclusions may, therefore, be 
summed up as follows :— f 

(i) Gounti raiyati lands are Raiyati 
Lands. ; T 

(ii) Raiyati lands in Sambalpur district 
were freely transferable to certain classes 
of- persons as referred to in the first pro- 
viso to Section 46 (1) of Tenancy Act. 

Gii) Those lands were also transfer- 
able in favour of other persons, but the 
transfer so effected ‘was voidable; if such 
transfer is not avoided during the period 
of limitation of. two years prescribed 
under Section 47 by certain classes of per- 
sons, then the transfer was valid. — 

(iv) Raiyati: lands in Sambalpur district 
cannot, therefore, be said. to be ncn- 
saleable within the meaning of Section 7 
(L) (e) second proviso, of the Act. | 

(v) If the raiyati lands cannot be said 
to be non-saleable, then the second pro- 
viso has no.application and compensation 
is to be paid under the first proviso | to 
‘Section 7 (1) (e) excluding the unconstitu- 
tional part thereof. 

14. In the result the impugned award 
of the Arbitrator is set aside and the case 
is sent back to him a Aeran the com- 

ensation as indicated above. A 
The appeal is allowed, but in the 
circumstances without costs. 

BAN MSR 16: : et agree 
ats ae Appeal allowed. 
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C. K. MISRA, C. J. AND R. N. MISRA, y. 
Sachidananda Mohanty, Petitioner v. Union 
of India and others, Opposite Parties. 
O. J. C. No, 120 of 1967, D/- 16-9-1969. 
Constitution of India, oe g — Ean 
ity in employment — Selection tor promo- 
Hee by eaae authority is violative 
of equal opportunity — Preliminary screening 
defeated equal opportunity. (Para 2) 
L. Rath, for Petitioner; Govt. Advocate, for 
Opposite Parties. : 
G. K. MISRA, C. J.:— Shorn of details 
the simple facts are that the petitioner and 
opposite parties 4 and 5 were confirmed as 
District Organisers, Naticnal Savings, in 
the Orissa region. In the gradation list the 
petitioner was senior to both opposite par- 
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ties 4&5. The petitioner’s caseis that the 
selecting authority for promotion to 
the post. of Assistant Regional 
Director is the Departmental Pro- - 
motion Committee, and that his case 
was screened out by the Regional Director, 
National Savings, Orissa, Cuttack and was not 
considered by the Departmental Promotion 
Committee. Though the petitioner has no 
right to promotion, he has the right to be 
considered for promotion. and as his case 
was not considered by the proper authority, 
the order not promoting him and promoting 
others causes discrimination and must be 
quashed. Opposite Parties 4 and 5 are ex 
parte. -Counter has been filed on behalf of 
opposite parties 1 to 8. They take the stand 
that the petitioner’s case was considered along 
with others and as he has no right to promo- 
tion the impugned order promoting opposite 
parties 4 and 5 to the exclusion of the peti- 
tioner who is senior to them is not without 
jurisdiction and cannot be quashed. 


2. The Ministry of Home Affiairs in its 
letter No. O.M.N. 1/4/55-RPS dated 16-5-57 
laid down the principles for promotion to 
selection posts. It was made clear therein 
that it is the Departmental Promotion Com- 
mittee’ which would make the selection for 
promotion. 


Opposite party No. 2 issued a letter on 
28-11-1964 to the Regional Director, National 
Savings, Orissa,.Cuttack that the Regional 
Director himself in the first instance would 
examine the cases of persons fit for promo- 
tion and send only those names which he 
considers to be fit. He also made the 
classification as prescribed in that letter. 
There is no denial of the assertion of the 
petitioner that his name was not sent by op- 
posite party No, 3 to the Departmental Pro- 
motion Committee. In fact Annexure III 
dated 11-12-1964 fully supports the conten- 
tion of the petitioner that his name was 
screened out. and excluded, The result, 
therefore, was that the case of the petitioner 
did not come up for consideration before 
the Departmental Promotion Committee. It 


‘is well settled that it is only the authority 


vested with the power and jurisdiction who 
would make the selection. If the selection 
is made by’ any othér authority, then that 
would be without jurisdiction and void. We 
are, therefore, clearly of opinion that the 
screening out of the petitioner so as to dep- 
rive him of his right to be considered for 
promotion by the concerned authority was 
without jurisdiction. . The entire selection 
must accordingly be quashed as it has re- 
sulted in discrimination under Article 16 of 
the Constitution. 





8. We accordingly quash the order pro- ` 
moting opposite parties 4 and 5 and issue a 
mandamus commanding opposite parties 1 to 
8 that the case of the petitioner be consi- 
dered for promotion in accordance with the 
Home Ministry’s circular in Annexure I, 


m, 
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4, In the result, the writ application suc- 
ceeds and is allowed with costs. Hearng 
fee of Rs. 100/- (one hundred). 

R. N. MISRA, J.:— 5. I agree, É 

Petition allowed. 
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G. K. MISRA, C. J. AND R. N. MISRA, J. 

Sm. Deo Kuar Bai Pandya, Petitioner v. 
The Union of India and another, Oppozite 
Parties. 

Original Jurisdiction Case No. 20 of 1£36, 
D/- 28-10-1969. ' i 

(A) Mineral Concession Rules (1980), R. 54 
— Revision to Central Government — Func- 
tions quasi-judicial — Order must be speak- 
ing Order -—— Rejection of renewal appl za- 
tion by State Government on the ground of 
non-filing of Income-tax clearance certificate 
is a speaking order. (1969) 1 SCA 601 & 
AIR 1967 SC 1606, Rel. on. (Para 8) 

(B) Mineral Concession Rules (1980), 
Rule 54 — Mining Lease — Renewal appli- 
cation — Filing I, T. C. C. about 2 years 
later cannot cure the defect — Open to Siate 
Government not to condone laches. 


(Para 8) 
Cases Referred: Chronological Pizzas 
(1969) 1969-1 SCA 601 = (1969) 2 

SCWR 844, State of Madhya Pra- 

desh v. S. N. J. Mehta 
(1967) AIR 1967 SC 1606 (V 54) = 

1967-8 SCR 302, Bhagat Raja v. 

Union of India 2 

R. Mohanty, for Petitioner; S. Mohanty zad 
Addl. Standing Counsel, for Opposite Ear- 
ties. : 

G. K. MISRA, C. J.:— The point arismg 
in this writ application lies within a narrow 
compass. Facts relevant thereto may only be 
referred to. There was a lease in favour of 
the petitioner granted by the ex-Ruler of 
Bonai on 30-9-1943 in respect of 438.47 
acres for extracting manganese ore. On 16-3- 
1968 the petitioner exercised his option Jor 
renewal for a further period of twenty’ yeers. 
On 80-3-1965 the Government of Orissa in 
the Mining and Geology Department rejec=d 
the application for renewal by their order, zhe 
relevant portion of which runs thus: 

“Whereas no J. T. C. C. (Income Tax 
Clearance Certificate) which is statutory re- 
quirement has been furnished by the party 
along with the application, 

Now therefore the State Government zre 
pleased to reject the said application.” 

On 1-4-1965 the petitioner submitted to zhe 
Government of Orissa an attested copy of 
the J. T. C. C. stating, in the accompany_ag 
letter, that it was in continuation of tkair 
renewal application in respect of the disput- 
ed area as per clause (VII) of the application 
Form J, and prayed for reconsideration of 
their previous order, The prayer was zot 
accepted and on 25-5-1965 the petitioner was 
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intimated that she might file a revision before 
the Government of India, under Rule 54 of 
the Mineral Concession Rules 1960. The 
petitioner filed a revision application before 
the Central Government. On 80-10-1965 the 
Government of India rejected the revision 
application, as intimated to her by the Under- 
Secretary to the Government of India in’ the 
Ministry of Steel and Mines (Department of 
Mines and Metals). The letter runs thus: 
“I am directed to refer to your revision 
application dated 26-5-1965 and letter dated 
1-10-1965 on the above subject and to say 
that after careful consideration of the grounds 
stated therein, the Central Government have 
come to the conclusion that there is no valid 
ground for interfering with the decision of 
the Government of Orissa, rejecting your ap- 
plication for renewal of miring lease for 
manganese ore over an area of 488-47 acres 
in district Sundergarh. Your epplication for 
revision is, therefore, rejected.” 
Against this order the writ application bas, 
been filed. 
2. The only contention raised by Mr. 
Mohanty is that the revisional order assigns 
no reason for rejecting the revision applica- 
tion and as it is a quasi-judicial proceeding 
the revisional order of the Central Govern- 
ment should be quashed. Reliance is placed 
on (1969) 1 SCA 601 (State of Madhya Pra- 
desh v. S. N. J. Mehta) and AIR 1967 SG 


2 1606, (Bhagat Raja v. Union of India). 


3. Legal position is now settled that in 
exercising its revisional powers under Rule 54, 
the Central Government discharges its func- 
tions which are quasi-judicial and as the deci- 
sions of Tribunals are subject to the super- 
visory power of the High Court under Arti- 
cle 227 of the Constitution, it is incumbent 
on the revisional authority to assign reasons 
in ee of its order. It has, however, 
been Jaid down that if the State Government 
itself gives reasons and the Central Govern- 
ment’s order confirms the same the revisional 
order should not be interfered with merely 
because it is not a speaking order. 


In this case the State Government gave a 
clear reasoning that the application for re- 
newal was not in order inasmuch as the I. T. 
C. C. was not attached thereto. It is the 
common .case of both parties that Form ‘f 
prescribes a column to be filled up showing 
whether ineome-tax has been cleared or not 
and that the certificate must accompany the 
application, On the admitted position that 


‘I. T. C. C. had not been filed along with the 


renewal application, it was open to the State 
Government to reject the renewal applica- 
tion. The subsequent filing of the certifi- 
cate about two years later carnot cure the 
defect and it was open to the State Govern- 
ment, in exercise of its discretion, not to 
condone the laches. This being the only 
ground on which the renewal application was 
rejected and the reasoning being very clear 
on the face of the order of the State Gov- 
ernment, the laconic character of the reyi- 
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sional order of the Central Government does 
not affect the situation, In the context of 
the facts and circumstances of the case, 
though the revisional order does not clearly 
specify the reasons for dismissing the revi- 
sion application, there is no error apparent on 
the face of the record as the revisional order 
merely confirms the reasoning given by the 
State Government. This is not a fit case for 
interference on the principles laid down by 
the Supreme Court. 

The writ application is accordingly dis- 
missed but in the circumstances there will 
be no order as to costs. ‘ 


R. N. MISRA, J.:— 4. I agree. 
Writ application dismissed. 


emaan 
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G. K. MISRA, C. J. 


. Hadubandhu_ Singh, Petitioner v. Sudha- 
"kar Paikara and another, Opposite Parties. 

Civil Revn. No, 185 of 1967, D/- 2-l- 
1970 against order of Munsif, D/- 20-4- 
1967. 

(A) Provincial Small Cause Courts Act 
(1920), Sch. II, Article 35 (ii) — Suits ex- 
cepted from cognisance of Court of Small 
Causes — Question of jurisdiction has to be 
decided on basis of averments made in 
plaint and not on the ultimate consequences 
of complaint made — Suit for recovery of 
damages for forcible removal of crops grown 
by plaintiff is not cognizable by Court of 
Small Causes. (Para 3) 

(B) Provincial Small Cause Courts Act 
(1920), Section 25 — Revision — Objection 
as to jurisdiction not taken at earliest stage 
— Non-existence of jurisdiction ex facie ap- 
parent from plaint itself — Objection can 
validly be taken. (Para 4) 

R. C. Ram, for Petitioner; R. C. Patnaik 
and H. Mohapatra, for Opposite Parties. 

ORDER: The plaintiff sued beiore the 
Small Cause Court for recovery of damages 
from defendant no. 1, on the allegation that 
he forcibly removed the crops grown by the 
plaintiff for which the plaintiff lodged F.I-R. 
in the Bolgarh P. S. under Section 879, 
I. P. C. Admittedly, defendant no, 2 is the 
landlord under whom plaintiff claims 
tenancy. The case of defendant no. 1 is 
that he is the tenant in respect of the dis- 
puted land and grew the crop and plaintiff 
has been falsely set up by defendant no. 2. 
The learned Small Causes Court Judge 
decreed the plaintiffs suit. Against that 
decree this civil revision has been filed under 
Section 25 of the Provincial Small Cause 
Courts Act. 


@. Mr. Ram on behalf of the petitioner 
raised a number of contentions. It is not 
necessary to examine all. It would be suffi- 
cient for the disposal of this civil revision to 
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examine his contention that the Small Cause 
Court had no jurisdiction to try the suit as 
it was barred under Art. 85 (ii) of Sche- 
dule II to the Provincial Small Cause Courts. 
Act. Article 85 (ii) lays down that a suit 
for compensation for an act which would 
be an offence punishable under Chap.. XVII 
of the Indian Penal Code is excluded from 
the jurisdiction of the Small Cause Court. 
The question for consideration is whether 
in the plairt a case was made out in res- 
pect of an offence under Section 379, I. P. C. 
which occurs in Chapter XVII. Paragraph 5 
of the plaint runs: 


“That in the year 1965 defendant No. 1 
being instigated by his partymen illegally 
entered the suit lands and forcibly removed 
the crops grown by the plaintiff for which 
the plaintiff lodged F. I. R. in Bolgarh P. S. ` 
under Secticn 879 I. P. C.” 

All the elements of Section 879 I. P. C. have 
been fulfilled by the averments in this para- 
graph. An offence of theft is committed 
when a person removes moveable property 
of another person without his consent dis- 
honestly. An act is said to have been done 
dishonestly if it is done with a view to cause 
wrongful loss to the other person or wrong- 
ful gain to oneself. The averments made in 
the plaint are that defendant No. 1 cut and 
removed paddy without the consent of the 
plaintiff with a view to make wrongful gain 
to himself and wrongful loss to the plaintiff. 


8. Mr. Patnaik however contended that 
the F. I. R. lodged ultimately fizzled out and 
no charge-sheet was submitted and as such 
the avermert would not make out an offence 
under Section 379 I. P. C. The contention 
has no forcs. The ultimate result in which 
a criminal proceeding terminated is no test 
as to whether an averment of theft was made 
out or not, In order to get jurisdiction, a 
Court has to look into the averments in the 
plaint and would not be guided by the ulti- 
mate consequence of the complaint made, 
in respect of which there was an averment. 
So far as defendant No. 1 is concerned, it 
was always open to him to assert that the 
removal was not dishonest and as such he 
committed no offence of theft. The fact 
that the defendant is either acquitted or is 
likely to be acquitted is no ground to 
construe the plaint differently. In other 
words, the conferment of jurisdiction must 
be determined with reference'to the plead- 
ings in the plaint. Judged in the context 
of the aforesaid analysis, there is no escape 


from the conclusion that the suit was not 


cognizable by the Court of Small Causes. 


4, It is however to be noticed that this 
objection regarding absence of, jurisdiction 
was not taken in the court below, but as 
the non-existence of jurisdiction is ex facie 
apparent from the plaint itself, the absence 
of objection at the earliest stage need not 
stand in the way of this Court upholding 
that objection. 


Loa 


1971 


¥. In the result, the civil revision s al- 
lowed, the decree of the Small Cause Court 
Judge is set aside and the plaint be return- 
ed to be filed before the proper court. ‘As 
no objection regarding jurisdiction was zaken 
at the earliest- stage parties will bear. their 
own costs throughout. 


` 
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R. N. MISRA, J.. 
Anam Padhan, Petitioner v. State, Opposite 





arty. . 
Criminal Reference No. 47 of 1968. D/- 
£0-1-1970. . 

(A) Criminal P. C. (1898), Sec. 169 — In- 
sufficiency of evidence — Opinion of Officer- 
in-charge of Police Station that accused 


should not be sent for trial — His is final - 


report — Superintendent of Police cannot 
change it, though it is open to him t ask 
Sub-Inspector, if necessary to send charge- 
sheet — His endorsement on the final -eport 
that there appears prima facie evidence for 
trial and Sub-Inspector be directed ta sub- 
mit charge-sheet — Magistrate, cannot act on 
this endorsement and direct the polte to 
submit a charge-sheet against the accused — 
Magistrate cannot impinge upon jurisciction 
of police and compel them to change their 
opinion — Order held was without ju-isdic- 
tion and vitiated entire subsequent preceed- 
ings. AIR 1968 SC 117 (Pr. 18), Aprlied. 
(Para 2) 
(B) Criminal P. C. (1898), Section 139 — 
Investigating machinery not satisfied with evi- 
dence collected and not prepared to charge- 
sheet a person — Prosecutor cannot ask the 
Magistrate without further evidence being 
placed before him to summon somebody 
who had not been charge-sheeted. AIR 1967, 


_ SC 1167 and AIR 1968 SC 117, Relied on. 


: (Paras 3, 4) 

Cases Referred : Chronological Paras 
(1968) AIR 1968 SC 117 (V 55) = 

1968 Cri LJ 97, Abhinendan Jha v. 

Dinesh: Mishra . 
(1967) AIR 1967 SC 1167 (V 54) = 

` 1967 Cri LJ 1081, Raghubans Dubey 

v. State of Bihar 

B. Harichandan, for Petitioner; J. B. Pat- 
naik and Standing Counsel, for Opposite 
Party. f 

ORDER: This is a reference made by the 
learned Additional Sessions Judge, Puri, 
recommending the quashing of the order 
dated 15-9-67 in a pending G. R. case en the 


- file of the Sub-Divisional Magistrate, Kaurda. 


By the impugned order the learned Magis- 
trate directed, 

“The C. S. I. applies that one Anam 
Padhan who has been named in the F. I. R. 
and by the witnesses before the police, but 
has not been charge-sheeted be summoned. 
Summon this accused to next date.” 


FN/FN/C667/70/HGP/D 


‘Anam Padhan v. State R. N. Misra J.) 


Revision allcwed. 
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2. Two contentions were raised before 
the learned Additional Sessions Judge. They 


are:— 
(1) The order of the Magistrate directing 


‘the police to submit chargesheet upon a 


final report is contrary to léw and without 
jurisdiction; so the subsequent orders pass- 
ed including the order directing the peti- 


„tioner to appear as an accused are illegal and 
. liable to be set aside. 


(2) The leamed S. D, M. while directing 
issue of summons to the petitioner to appear 
as an accused has not applied his mind and 


. as such the order is illegal and cannot be 


sustained. 


In the present case the final report after 
investigation was sent to the Ccurt with an 
endorsement therein from the Superifitendent 
of Police, Puri, dated 5-7-67 to the follow- 
ing effect: i . PINa 

“Forwarded to the S. D. O.. Khurda. 
There appears to be prima facie evidence 
for trial. The S. I. may be directed to sub- 
mit charge-sheet.” ° 
On this report on 7-7-67, the S. D. O. and 
Magistrate, First Class passed the following 
order: 

_ “S. I. Banpur 

Please submit charge-sheet in the case.” 
It has been held by their Lordships of the 
Supreme Court in AIR 1968 SC 117, Abhi- 
nandan Jha v. Dinesh Mishra that there is 
no power, expressly or impliedly conferred, 
under the Code, on a Magistrate to call 
upon the police to submit a charge-sheet, 
when they have sent a report under Sec- 
tion 169 of the Code, that there is no case 
made out for sending up an accused for 
trial. The functions of the Magistracy and 
the Police are entirely differant, and though, 
the Magistrate may or may not accept the 
report, and take suitable action, according to 
law, he cannot impinge upon the jurisdiction 
of the police, by compelling them to change 
their opinion, so as to accord with his view. 
In paragraph 18 of the judgment, Vaidia- 
lingam, J., speaking on behalf of the Court, 
sai . 


_ “We have already pointed out that the 
investigation, under the Codz, takes in seve- 
ral aspects, and stages, ending ultimately 


- with the formation of an opinion by the 


police as to whether, on the material cover- 
ed and collected a case is ‘made out to place 
the accused before the Magistrate for trial, 
and the submission of either a charge-sheet, 
or a final report is dependent on the nature 
of the opinion, so formed. The formation 
of the said opinion, by the polic2, as pointed 
out earlier, is the final step in the investiga- 
tion, and that. final step is to be taken only 
by the police and by no other authority,” 

Investigation in this case was carried on by 
the Officer-in-charge of the police station and 
he formed the opinion that it was not a case 
where the accused should be placed before 
the Magistrate for trial. The endorsement 
made by the Superintendent of Police can- 
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not change the position. As the superior of 
the venae machinery it was open to 
the Superintendent of Police to require the 
investigating officer, in case it was so neces- 
sary on the facts, to send a charge-sheet, 
but when the final report was being placed 
before the court it was not open to the 
Superintendent of Police to make the en- 
dorsement in the manner indicated and there- 


by allow the learned Magistrate to compel . 


the investigating officer to accord with his 
view. The dictum laid down by their Lord- 
ships of the Supreme Court in the afore- 
said decision would equally apply to the 
facts of the present case notwithstanding the 
endorsement of the Superintendent of Police. 
In the circumstances, I overrule the objec- 
tion raised by Mr. Patnaik appearing on be- 
half of the informant and accept the view 
adopted by the learned Additional Sessions 
udge.: 


3. This leads to the examination of. the 
correctness of the second popoio Nor- 
mally such a question need not be examined 
as on the conclusion of mine on the first 
aspect, the prosecution is to fail. But since 
that matter has arisen, I am prepared to in- 
dicate my views. The petitioner was not 
charge-sheeted by the police. No evidence 
has been led in the court as yet. If the in- 
vestigating machinery having not been satis- 
fied with whatever evidence was collected 
was not prepared to charge-sheet the peti- 
tioner, it was not open to the prosecutor to 
ask the learned Magistrate without any fur- 
ther evidence being pace before the court 
to summon somebody who had not been 
charge-sheeted. There has been no improve- 
ment in the position between the date when 
the charge-sheet was submitted and the date 
of the impugned order. The Magistrate’s 
power to summon a person to stand trial 
when there is prima facie evidence before 
him during examination of witnesses for the 
prosecution is undisputed. But in the pre- 
sent case where no evidence had been led 
and the learned Magistrate had no other 
papers before him than the charge-sheet or 
the case diary, on the analogy of the Supreme 
Court decision indicated above I must hold 
that the learned Magistrate had no jurisdic- 
tion to direct summons to be issued to 
-the petitioner. The decision of their Lord- 
ships of the’ Supreme Court in AIR 1967 SC 
1167, Raghubans Dubey v. State of Bihar 
would also be applicable as indicated by the 
Jearned Additional Sessions Judge. In the 
circumstances the impugned order is also 
bad on that account. - 

4. The petitioner in this revision is only 
one against whom summons was ordered to 
be issued on 15-9-G7. Charge-sheet had 
been submitted pursuant to the order of the 
learned Magistrate against 28 other persons. 
In consideration of the conclusions reached. 
by me that the direction to submit a charge- 
sheet was wrong I am bound to hold that 
the prosecution in the court below. is with- 


Gobinda v. Chakradhara (R. N. Misra J.) 


ALR. 


out jurisdiction. Therefore, while accepting 
the reference of the learned Additional Ses- 
sions Judge, for the reasons indicated above 
I also assume jurisdiction under Section 439, 
Cr. P. C. and direct that the entire proceed- 
ing forming the subject matter of G. R. 564 
of 1966 on the file of the S. D. M., Khurda 
be quashed. The reference is accepted. 


Reference accepted, 


AIR 1971 ORISSA 10 (V 58 C 6): 
R. N. MISRA, &. 

Gobinda Parida and others, Petitioners ¥. 
Chakradhara Routray and others, Opposite 
Parties. ` 7 

Civil Revn. No. 196 of 1967, D/- 1382-1- 
1970 against order of Sub J., Kendrapara, 
D/- 13-5-1967. ae 

Civil P. C. (1908), Order 39, Rule 2 (3) — 
Disobedience of Injunction Order — Court 
is concerned not with ultimate decision in 
the matter but as to whether impugned act 
‘was committed in violation of an existing 
restraint order to the knowledge of violators. 

. i (Para 8) 
Cases Referred : Chronological Paras 
(1960) AIR 1960 All 281 (V 47) = 
1960 Cri LJ 442, Manoharlal v. 
Prem Shankar Tondon 


D. P. Mohepatra-and G. B. Patnaik, for 


` Petitioners; P. K. Dhal and S. C. Sahu, for 


Opposite Parties. . 

ORDER : This is an application under sec- 
tion 115, C., P. C. against the appellate 
order passed _by the learned Subordinate 
Judge of Kencrapara reversing the action of 
the learned Munsif on an application under 
Order 39, Rule 2 (8), Civil P. C.: There was 
ad interim injunction against the petitioners 
who were defendants in a pending suit (T. $. 
No. 185 of 1965) in the court of the Munsif, 
Kendrapara restraining them from cutting 
away the paddy. It is alleged that in spite 
of the service of the order of. injunction on 
20-8-65 the petitioners cut and removed the 
paddy crop. Evidence was taken and the 
earned Munsif found that there had been 
a violation of the order of injunction in spite 
of service of notice, but he did not give 
any punishment. The lower appellate court 
on the findings recorded by the learned Mun- 
sif came to hold that this was a case where 
the violators should be punished for viola- 
tion of injunction. It, therefore, directed 
that movable properties valued at Rs. 100 
of the petitioners be kept under attachment. 
Jt is against this order that the present civil 
Revision has been filed. 

2. Mr. Patnaik, learned counsel for the 
petitioners, raised a contention that the in- 
panhon having ultimately been dissolved the 
earned Subordinate Judge should not have 
visited the petitioners with an 
In support of his contention 


FN/FN/C650/70/VSS/B 


punishment. 
e placed re- 


1971 L. Mahalakshmi v. D. 


lance on a decision repcrted in AIR 1960 
All 231, Moncharlal v. Prem Shankar Ton- 
don. I find it difficult to accept the con- 
tention of Mr. Patnaik in view of the fact 
that on the date of the impugned ection 
there was injunction in force.’ In such a 
matter what the Court is concerned with 
is not the ultimate decision in the matter, 
but as to whether on the date the impugned 
act was committed it was in violation of an 
existing restraint order to the knowledge 
of the violators. In the circumstances, — can- 
mot interfere with the findings recorded by 
the courts below that there has been viola- 
tion, nor do I propose tc interfere with the 
finding of the ine appellate court that it 
is a case where there should be punishment. 


8. Coming, however, to the question of 


punishment I find that the learned Suvordi- 
nate Judge has not indicated the pericd for 
which the attachment would be effective. 
I would Rive direction taking an over-all 
picture of the entire matter that mcvable 
properties worth Rs. 100 belonging t the 
violators who were opposite parties 4 to 10 
in the original proceeding. would be kept 
under attachment for a period of three 
months. Subject to this clarification in the 
order the Civil Revision is dismissed. I do 


not direct any costs of this proceeding, 


Revision dismissed 
with clarification. 


k s 2 í 


HR 1971 ORISSA 11 (V 58 C 3 
FULL BENCH 


@. K. MISRA, C. J., S. K. RAY AND 
R. N. MISRA, JJ. 


Lalchetty Mahalakshmi and another, 


Plaintiffs, Petitioners v. Devala_ Naga- 
mani and others, Defendants Op2osilte 
Parties. 


M. J. C. No. 37 of 1967, D/- 27-2-1970, 
from order of Sub-J. Berhampur, D/- 31- 
3-1967. 


Civil P. C. (1908), 0O. 44, Rule 1 (2) 
— Application for leave to prosecute ap- 
peal as pauper admitted and notice to op- 
posite party issued — At hearing stage 
court cannot go into question of reguire- 
ments of Order 44, Rule 1 (2). AIR 1931 
Pat 183 (FB), Held not correctly decided. 


An appellate Court which has received 


. an applicaton for leave to file an eppeal 


in “forma pauperis” and has admitted it 
and issued notice to the opposite party to 
show cause against the grant of permis- 
sion cannot at the hearing stage of the ap- 
plication go into the question as to tie re- 
quirement of Order 44, R. 1 (2) and re- 
ject the application on the ground that 
those requirements are not satisfied. 

‘ - (Para 9) 





_ IN/IN/E294/70/BDB/T 
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A decision admitting the application to 
file an appeal as pauper though taken þe- 
hind the back of the other party does not 
affect any of his vested rights and is not 
open to challenge. AIR 193i Pat 183 (FB), 
ATR 1931 Pat 183 (FB) Held rot correct- 
ly decided. ATR 1929 Lah 514 & AIR 1933 
Lah 256 & AIR 1934 Lah T2 & AIR 1934 
All 424 & ATR 1937 Nag 150 & AIR 1958 
Raj 133 & AIR 1939 All 715 & AIR 1951 
Punj 173 & AIR 1960 Guj 40, Dissented 
from. Case law relied on. (Para 9) 


The matter covered by sub-rule (2) is 
outside the scope of Order 33, Rule 5 be- 
cause otherwise the enactment of sub- 
rule (2) would be redundent and super- 
fluous. (Para 6) 


Nagamani (FB) 


Cases referred: Chronological Paras 
(1968) ATR 1968 Mad 390 (V 55) 57 

ILR (1968) 3 Mad 497, Kanni v. | 

Vishwanatha Chettiar 7 
(1962) 1962-1 Mad LJ 420 = 74 

Mad LW 766, Sundaram Iyer v. 

Swaminatha Pillai ‘ 
(1962) 1962 Mys LJ 423, Channappa v. 

Syed Ahmed Raza 
(1961) AIR 1961 Andh Pra 65 (V 48) 

é (1960) 2 Andh WR 303, Muho- 

med Abdul Azeem v. Syed Miram 2 
(1961) AIR 1961 Cal 346 (V 48) %ë 

65 Cal WN 576 (FB), Shib Krishna 

Das v. Panchanan Ganguly 2 
(1961) ATR 1961 Ker 309 (V 48) == 

ILR (1960) Ker 1482, Xrishna 

Bhatta v. Ananta Bhatta 2 
(1960) AIR 1960 Guj 40 (V 47) 

(FB), Anand Municipality v. Union 

of India 2 
(1959) AIR 1959 Bom 67 (V 46) = 

ILR (1959) Bom 502, Abdul Majid 

v. Bhaurao 2 
(1958) AIR 1958 Raj 133 (V 45) = 

ILR (1958) 8 Raj 44, Narsingh 

Dass v. Mool Raj 2 


(1956) AIR 1956 Cal 530 (V 43) == 
60 Cal WN 835, Panchu Bala 
Dasi v. Nikhil Ranjan Pal 2 


(1951) AIR 1951 Punj 173 (V 38) 
Hanuman Chamber of Commerce 
Ltd. v. Parmeshri Lal & Co. 2 


(1939) AIR 1939 All 715 (V 28) @®@ 
ILR (1939) All 917, Mt. Ram 
Kailash v. Ishwar Saran 2 


(1937) ATR 1937 Nag 150 (V 24) Se 
ILR, (1937) Nag 463, Bkairavlal 
Harakchand v. Ambikaprasad i 
Ramratan 2 

(1936) ATR 1936 Mad 661 (V 23) @ 
163 Ind Cas 755, Balaram Chow- 
dhari v. Harikrishna Chowchari 


(1934) ATR 1934 All 424 (V 21) = 


ILR 56 All 895, Secy. of State v, 
Mt. Son Kali g 


w 


iw) 
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(1934) AIR 1934 Lah 72 (V 21) @ 
TLR 15 Lah 132, Benarsi Das v. 
Munshi Ram es 

(1933) AIR 1933 Lah 256 (V 20) Ba 
34 Pun LR 516, Shamasuddin-v. l 
Sant Ram 2 

(1933) AIR 1933 Mad 658 (V 20) m 
65 Mad LJ 362, Nagarattamma vV. 
Nagayya i 2 

(1931) AIR 1931 Pat 183 (V 18) = 
ILR 10 Pat 606 (FB), Tilak Mahto A 
v. Akhil Kishore PSEA 1, 2, 3,9 

(1929) AIR 1929 Lah 514 (V 16) = 
114 Ind Cas 325, Basant Kuar v. 

- Chandulal 

(1917) AIR 1917 PC 179 (V 4) = 
‘45 Ind App 25, Krishnasami v. 
Ramasami 


C. V. Murty, for Petitioners; Y. S. N. 
- Murty, for Opposite Parties. 7 

RAY, J.:— The facts. leading to this 
reference are these: ` . 


The unsuccessful plaintiffs filed an ap- 
plication for permission to prefer an ap- 
peal in forma pauperis under Order 44, 
Rule 1, C. P. C., from the judgment and 
decree of the Subordinate Judge Berham- 
pur, dated 1-5-67. They had been per- 
mitted to sue in forma pauperis in the 
court below. On 25-8-67, the Division 
Bench before which the petition came up 
for admission, passed the following order i 


"Admit. Issue Notice.” _ 


This means that the Court was 
satisfied prima facie about the 
erroneous. character of the de- 


cree under appeal after hearing the appli- 
cant or his pleader under Order 44, R. 1 
(2), and then admitted: the. application. 
In accordance with this order, notice’ was 
issued to the State and the opposite par- 
ties. The notice was in the following 
form :— 
* x a Ld : w 

“Take notice that an application, a copy 
whereof is annexed herewith, . has - been 
made to. this Court by the above-named 
petitioner and you are hereby directed to 
appear before this Court in person or by 
Advocate on 22-11-67, and show cause 
why the application should not be grant- 
ed or such other order be passed as this 
Honourable Court may deem fit. 


After service of the notice, this. case 
was listed for hearing. “The opposite par- 
ties resisted the prayer for- leave to 
appeal as paupers. Thereupon, a point 
was raised whether. at this stage, the 
Court had -jurisdiction to go into the ques- 
tion whether the petition satisfied the 
requirements of sub-rule (2) of Rule 1 of 
Order 44, C. P. C., or it is to be confined 
to the question of pauperism of the peti- 
tioners only. The Division Bench finding 
conflict of opinion on this question pre- 
vailing in different High Courts in India, 
referred the following questions to the 
Full Bench: 


3, 8. 


ALE, 


(i) Whether when a Court before which 
the applicaticn to file an appeal in forma 


3 . pauperis under Order 44, Rule 1, C. P. Cu 


(has been presented), does not reject the 
application under sub-rule (2) of R. 1 of 
Order 44, but passes an order admitting 
the same, and issues notice on the oppo- 
site parties to. show cause, why the ap- 
plicant should not be allowed to prose- 
cute the appeal as a pauper, it is open to 
the Court at the hearing stage of the ap- 
plication to go into the question as to the 
requirements of Order 44, Rule 1 (2) and 


`- reject the application.on the ground that 


the requirements mentioned therein are 
not satisfied, and 

(ii) Whether the Full Bench decision of 
the Patna High Court -reported in AIR 
1931 Pat 183 (FB) is binding.” 

2. The view which holds that the. 
Court, after admission of an application 
under Order 44, R. 1, is still competent, 


.. at the hearing stage of that application, 


on-notice to the respondent, to go into the 
question whether the requirements of 
Order 44, Rule 1 (2), C. P. C., are satisfied 
or not,-is represented in the following 
decisions:— AIR 1929 Lah, 514; AIR - 
1931 Pat 183 (FB); AIR 1933 Lah 256; 
AIR 1934 Lah 72; AIR 1934 All 424; AIR 
1937 Nag 150; AIR 1958 Raj 133; AIR 
1939 All 715; AIR 1951 Punj 173; AIR 
11960 Guj 40 (FB). 

The contrary view is subscribed to by 
an equal number of High Courts. They 
are to be found in the following deci- 
sions: AIR 1933 Mad 658; AIR 1936 Mad 
661; AIR 1956 Cal 530; AIR 1959 Bom 67; 
AIR 1961 Andh Pra 65; AIR 1961 Cal 346 
(FB); AIR 1961 Ker 309; (1962) 1 Mad LJ 
ta 1962 Mys LJ 423 and AIR 1968 Mad 

90. . 5 


3. The reasons on which the view 
that the respondent to a pauper appeal 
(who is also designated as opposite party 
in the application to file an appeal) in 
forma pauperis accompanying the memo 
of appeal, is entitled to be heard on 
the question as to whether the conditions 
of Order 44, Rule 1 (2), C. P. C., have been 
Satisfied or not at the hearing stage of the 
application, is based are— . 

(a) Order 44, Rule 1, C. P. C., imports 
the procedure laid down in respect of pau- 
per suits and Rules 5 and 7 of Order 33, 
C. P. C, read conjointly support this 
view; i 

(b) Form No. 11, appendix G of C. P. C. 
which isa prescribed form of notice of 
appeal informa pauperis, entitles the res- 
pondent to impeach the tentative satisfac- 
tion ofthe appellate court reached under 
Order 44, Rule 1 (2), that the decree under 


` appeal is erroneous; and 


(c) The tentative decision under O. 44, 
R. 1- (2) that the decree is erroneous hav- 
ing been made to the prejudice of the 
respondent and behind hisback is open 
to challenge by the respondent when he 


1971 


appears in response to the notice issued 
Inthe pauper matteras tnesaid decis-cn 
affects his vested right. This is based on 
the analogy of the decision of the Privy 
Council rendered in the case of Krishna- 
swami v. Ramaswami, AIR 1917 PC 179 
with regard to the procedure to be follcw- 
ed in dealing with an _  applicat.on 
under Section 5 of the Limitation Act. 


The Patna -Full Bench decision AIR 


1931 Pat 183 referred to in the order of 


reference is founded on these reasons. 

The contrary view repels these rea- 
sons on the following grounds: : 

(a) The main body of Order 44, Rul2 1 
does not attract all the provisions of O. 33, 
but only those portiors which are 
applicable to appeals, Order 44, Rule 1 
(2) is not a circumstance enumerated in 
any of the five clauses of Rule 5 of O. 33 
which may be considered twice under 
Order 33, Rule 7 (2). 

(b) Form 11 of Schedule 1 of Appendix 
G. C. P. C.,.is to be issued after the frst 
duty of the Court to consider whether the 
decree is contrary to:law or to usage hav- 
fing the force of law or is otherwise erro- 
neous or unjust has been discharged. 
Therefore, the respondent is to show cause 
in respect of matters confined to 
clauses a, b, c and e of Order 33, Rule 5, 
as cause of action referred to in clause (d). 
has merged in the decree; and _ 

(c) There is no vested right in the res~ 
pendent to prevent his adversary from 
preferring an appeal as a pauper on the 
ground that the decree is erroneous, in- 
asmuch -as he could not have preverted 
the applicant to file his appeal on pay- 
ment of court-fees and get it admitted. by 
showing that decree is contrary to -aw 


and otherwise erroneous and unjust. At 


the most, the responden; may claim to 
contest the disputed facts enumerated in 
clauses a, b, c and.e of Order 33, Rule 5 
` on proof of which the application to file 
an appeal in forma pauperis is to be re~ 
jected. 

4. Order 44, R. 1; C. P. C., now com- 
prises two sub-rules, sub-rules (1) and (2). 
Originally Order 44 had no sub-rule (2), 
but there was a proviso -to sub-rule (1). 
This proviso to sub-rule (1) was, by the 
Civil Procedure Code Amendment Act, 
1956, omitted and it was renumbered with 
some little modification as sub-rule (2). 

Before amendment, Order 44, was in 
the following terms:— . : x 

“Any person entitled to prefer an ap- 


peal, who is unable to pay the fee requir- . 


ed for the memorandum of appeal, may 
present an application accompanied by -a 
memorandum of appeal ‘as a pauper, sub- 
ject, in all matters; including the presenta- 
tion of such application to the pro- 
visions relating to suits by paupers, Im so 
far as those provisions are applicable; 
Provided that the Court shall reject the 
application unless, upon a perusal thereof 


-obviously, the applicant had a 
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and of the judgment and decree appealed 
from it sees reason to think that the de~. 
cree is contrary to law or tc some usage” 
having the force of law, or-is otherwise 
erroneous or unjust.” 

By the amendment this proviso has been 
deleted and the sub-rule has been intre- 


-duced which- rims as follows; 


(2) The appellate court, after fixing a 
day for hearing the applicant or his 
leader and hearing him accordingly if 
e appears on that day, and upon a peru- 
sal of the application and of the judgment 
and decree appealed from, shall reject 
the application, unless it sees reason to 
think that the decree is contrary to law 
or to some usage having the force of law. 

or is- otherwise erroneous or unjust.” 


It is clear that the proviso is substan- 
tially re-enacted as sub-rule (2) to R. lof 
Order 44, C. P. C.. except that a right to 
be heard is expressly conferred on the 
pauper applicant on the question whe- 
ther the judgment and decree sought to 
be appealed from are contrary tolawor 
tosome usage having the force of law, or 
are otherwise erroneous or unjust. It is 
also clear that in deciding the only ques- 
tion open at that stage, namely, whether 
toreject the pauper applicationin limine 


- or to issue notice to the respondent on the 


question of pauperism. the appellate 
court is not to launch into an elaborate 


- finquiry' and to travel beyond the judg- 


ment, the decree, and the pauper appli- 
cation. : 


5. It isclear, ona perusalof Order 44, 
Rule 1, C. P. C., that an application ac- 
companied by a memorandum of appeal 
has to be presented, and after the ap- 


` plication praying for permission to appeal 


as a pauper is allowed that the accom- 
panying memorandum of appeal is to be 
registered as a regular appeal, and that 
the provisions of Order 33 shall apply, 
mutatis mutandis, to pauper appeals in all 
matters including the preser-tation. of the 
application under Order 44, Rule 1. Sub- 
rule (2) casts a duty upon the appellate 
court, after hearing the applicant or his 
pleader on a day posted for hearing of 
the application, to satisfy itself that the 
decree is contrary to law or usage having 
the force of law, or is otherwise errone~ 
ous or unjust and to reject the applica~ 
tion in limine, if such satisfaction is not 
reached. Before amendment, even the 
pauper applicant had not a right to be 
heard at the stage when the- Court dis- 
charged its duty under the proviso. But 
stake aft 
that stage. The amendment, therefore, 
gave him a right to address the Court at 
that preliminary stage, betause any ex 
parte determination by the Court would 
prejudice him. Similar right was not 
given to the respondent patently because, 
at the final-hearing of the appeal, when it 
was properly constituted, he would have 
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full scope to address the Court on that 
question. The implication is clear that 
the respondent is not to be heard on the 
erroneous character of the decree at any 
stage before final hearing of the appeal. 
If the legislative intention was otherwise, 
then there should have been express 
_ terms in the rule itself conferring upon 
the respondent a right to be heard while 
investing the applicant with such a right. 


6. Rule lof O. 44 in providing that the 
application for leave to appeal as a pau- 
per shall be, subject in all matters, includ- 
ing the presentation of such application, 
to the provisions relating to suit by pau- 
pers, incorporates O. 33, Rules 5, 6 and 
7 into it. The procedure that is contem- 
plated under Rules 5, 6 and 7 of Order 33 
ig also to be followed under O. 44, in so 
far as they can be made applicable to the 
appeal. i . 

Jt is relevant, for the purpose of ap- 
preciating the scope and import of O. 44, 
Rules 1 and 2, to refer to Rules 5, 6 and 7 
of Order 33. Rule 5 of Order 33 says: 


“The Court shall reject an application 
for permission to sue as a pauper :— 

(a) Where it is not framed and present- 
ed in the manner prescribed by Rules 2 
and 3, or, 

(b) Where the applicant is not a pauper, 
or, ; 

(93 Where he has, within two months 
next before the presentation of the ap- 
plication, disposed of any property 
fraudulently or in order to be able to ap- 
ply for permission to sue as a pauper, or, 

(d) Where his allegations do not show 
a cause of action, or 

(e) Where he has entered into any 
agreement with reference to the subject- 
matter of the proposed suit under which 
any other person has obtained an interest 
in such subject-matter.” 

Rule 6 runs as follows: 

“Where the Court sees no reason to re- 
ject the application on any of the grounds 
stated in Rule 5, it shall fix a day (of 
which at least ten days’ clear notice shall 
be given to the opposite party and the 
Government pleader) for receiving such 
evidence as the applicant may adduce in 
proof of his pauperism, and for hearing 
any evidence which may be adduced in 
disproof thereof.” 

Rule 7, sub-rule (2) says: 

“The Court shall also hear any argu- 
ment which the parties may desire to 
offer on the question whether, on the 


face of the application and of the evi-. 


dence (if any) taken by the Court as 
herein provided, the applicant is or is 
not subject to any of the prohibitions 
specified in Rule 5.” 


Sub-rule (3) of Rule 7 provides: 


“The Court shall then either allow or 


refuse to allow the applicant to sue as 
a pauper.” : 
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_ It -will be seen that the Court may re- 
ject an application for permission to sue 
as a pauper if the allegations in the 
plaint do not show a cause of action as 
provided ir. Clause (d) of Rule 5. If the 
Court does not reject the application on 
that ground and issues notice to the de- 
fendant to come and object to the ap- 
plication fcr permission to sue as a pau- 
per, he is still entitled to dispute the 
tentative conclusion of the Court in re- 
gard to the matter covered by clause (d) 
of Rule 5, and the Court is bound to 
hear that matter over again in the pre- 
sence of the deferidant. It is argued that 
Order 44, Rule 1 imports the procedure 
relating to pauper suits, set out above 
which entitles the respondent to raise 
the contention that the decree is not 
erronecus in nature when he appears in 
response to the notice in the pauper 
matter. On reading the quoted Rule 7 
(2) of Order 33, it is clear that the res- 
pondent may offer any argument with 
regard to any of the prohibitions specifi- 
ed in Rule 5, after he receives notice of 
the pauper application, but the matter 
under Order 44, Rule 1(2) is not a prohi- 
bition specified in any of the clauses of 
Rule 5, Order 33 and is, therefore, not 
open to be canvassed by the respondent 
at the final hearing of the pauper ap- 
plication. The very insertion of the 
proviso to Order 44, Rule 1 and the i- 
enactment of the same as sub-rule (2) in 
face of the provision in Rule 1. (i) — of 
Order 44 that :— . 


“Any person...... may be allowed 
to appeal as a. pauper, subject, in all 
matters ....,... to the provisions re- 


lating to suits by paupers, in so. far as 
those provisions are applicable .. .” 
clearly indicates that the matter covered 
by sub-rule (2) is outside the scope of 
Rule 5, Order 33, because otherwise 
enactment of sub-rule 2 would be re- 
dundant and superfluous. 


7. It is next to be seen if there is 
anything in form No. 11, appendix G of 
the C. P. C. under which the respondent 
would acquire a right to show that the 
decree is nct contrary to law or to usage 
having the force of lew or is not other- 
wise erroneous or unjust. The material 
portions of the form are as follows: 


“Notice is hereby given ‘to you that 
if you desire to show cause why the ap- 
plicant should not be allowed to appeal 
as a pauper an opportunity will be piven 
to you for doing so...... = 


It appears to me that the respondent 
is noticed to show cause against paupe- 
rism only at the final hearing of the ap- 
plication and has no reference to the 
date of hearing fixed under sub-rule (2) 
of Order 44, Rule 1. The form express- 
ly indicates on its body that it is to be 
issued under sub-rule (1) which means 
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a stage subsequent to sub-rule (2) stage. 
As already indicated earlier, by he 
legislative enactment of sub-rule (2) 
right to be heard is conferred exclusive- 
ly on the pauper applicant, not on zhe 
respondent, when the Court is consider- 
ing the question whether the decree is 
erroneous or not in order to decide whe- 
ther to reject the pauper application or 
to entertain it. After he decides to 2n- 
tertain the application, a notice in form 
11 is issued. That makes it abundarily 
clear that that notice is issued with re- 
ference to pauperism only. 

8 Another argument advanced on che 
analogy of the decision of the Privy 
Council reported in AIR 1917 PC 179 al- 
ready referred to, was that an order 
cannot be passed against a party behind 
his back. It is said that like a successful 
party in a time-barred appeal, the ies- 
pondent (opposite party) here has acquir- 
ed a valuable right of a final decree, on 
account of pauperism of the applicent, 
and he is, therefore, entitled to be heard 
at the time of admission of pauper ap- 
plication. This argument is impossible 
to sustain. Firstly, there is no vesied 
right in the respondent as is found in 
the case of a successful party who nas 
the benefit of his opponent’s claim being 
barred by limitation. 
case the application for permission to ap- 
peal as a pauper having been filed, the 
matter is sub judice and the merits are 
yet to be adjudicated by the superior 
Court. As already stated, sub-r. 2, casts 
a duty on the Court. Performance of 
that duty is a condition precedent for 
entertaining the application and for 
proceeding with further. There is thus 
no question of any vested right of the 
respondent being affected by an order 
made by the Court under sub-rule 1 (2) 
entertaining the application. 


9. On a consideration of the provi- 
sions of law on the point and the vari- 
ous decisions having `a bearing thereon, 
we are clearly of opinion that the frst 
question referred to the Ful Bench 
must be answered in the negative, that 
is to say, the Court which has received 
an application for leave to file an appeal 
in forma pauperis under Order 44, A 
C. P. C. and has not rejected it under 
Order 44, Rule 1 (2) and has passed an 
order admitting it and has issued notice 
to the respondent’ (opposite party) to 
show cause against grant of permission 
to prosecute the appeal as a pauper, can- 
not, — at the hearing stage of the apli- 
cation, go into the question as to the re- 
quirements of Order 44, Rule 1 (2) and 
reject the application on the ground that 
those requirements are nct satisfied. The 
case in AIR 1931 Pat, 183 (FB), in my 
opinion, has been wrongly decided. 


10. In view of our answer to the Ist 
question referred, it would be academic 
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to express any opinion on the sezond 
question. These two points have been 
referred to the Full Bench in’ accordance 
with Rules 1 and 2 of Chapter V oi the 
Rules of High Court of Orissa. Rule 6 of 
that Chapter provides that one Full 
Bench decision may be reversed by a 
subsequent Full Bench. Assuming that 
the Patna Full Bench decision repcrted 
in AIR.1931 Pat, 183 was binding, it 
stands reversed by our answer to the first 
question. It is, therefore, unnecessary to 
express any opinion on the second cues- 
tion referred. 

11. This case arises out of an applisa- 
tion for permission to appeal in forma 
pauperis and only two questions of law 
have been referred to the Full Bench. 
The case must now be placed before the 
appropriate Division Bench Zor disposal 
in the light of the opinion expressed by 
us. 

In view of the conflictinz decixions 
prevailing, we do not propose to make 
any order as to costs of the hearing 
before us. 

G. K. MISRA, €. J.:12. I agree. 

R. N. MISRA, J.:13. I agree. 

Reference enswsred. 





AIR 1971 ORISSA 15 (V 58 € 8: 
S. K. RAY AND R. N. MISRA, JJ. 
Guru Charan Jena, Appellent v. Satya- 
narayan Jew Thakur and others, Respom- 
ents. i 


Second Appeal No. 476 of 1963, D/- 9-4- 
1970, from order of 3rd Additicnal Sub- 
judge, Cuttack, D/- 6-7-1963. : 

(A) Civil P. C. (1908), Section 9, D. I, 
Rule 10, Order 22, Rule 3 — Deity — 
Right to sue — —Representation by she- 
baits — Suit in interest of deity by some 
of the shebaits — Maintainable in special 
circumstances. 


_ A deity is entitled to sue and be sued 
in law.. Normally the deity has to ba re- 
presented bythe entire body of shedaits, 
but a suit by some of the shebaits, if it is 
in the interests of the deity, can be main- 
tained in certain special circumstances. 
If the suit at its inception had been pro- 
perly constituted by the deity being re- 
presented by all the shebaits, there can 
be no abatement particularly because the 
consent of all shebaits to the institution 
of the suit can be presumed from the 
fact that they had all come to repr2sent 
the deity when the suit was filed. It is 
open to the plaintiff, if dispute is raised 
about maintainability of the suit on the 
ground that all shebaits had not been im- 
pleaded to represent the deity, to prove 
that the suit as filed was with the con- 
sent or approval of all and if the court is 
satisfied that the claim made in the suit 
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- fs with the consent of all, the suit must 
be held to be perfectly in order. As to 
whether the deity represented by some 
of its shebaits is adequately represented 
ər as to whether the suit proceeds with 
the consent and approval of the entire 
body of shebaits is in the final analysis 
a mere question of procedure and ex- 
pediency and is meant more to protect 
the interest of the shebaits than of the 
deity itself. Therefore, if the court is 
satisfied keeping in view the facts of the 
particular case before it that the deity 
is adequately represented and on account 
of non-impletion of some of the co-she~ 
baits the deity is not affected, the suit 

- cannot be thrown out. Case law dis- 
cussed. AIR.1942 Pat 181, (1911) ILR 33 
All 735 (EB), Rel. on. (Para 19) 


(B) Civil P. C. (1908), Order'1, Rule 13 
»— Objection as to non-joinder of parties 
as plaintiffs to be taken at the earliest 
opportunity — Objection not taken in 
written statement — Defendant being an 
advocate having sufficient knowledge 
about legal position — Objection not al- 
lowed at the stage of second appeal. : 

. (Para 13) 


Cases Referred: 
(1957) AIR 1957 Cal 117 (V 44) = 

60 Cal WN 197, Probir Chandra v. 

Panchanan ‘13, 19 
(1945) AIR 1945 PC 23 (V 32) = 

72 Ind App 39, Man Mohan Das 

v. Janki Prasad 9. 45 
(1945) AIR 1945 Cal 268 (V 32) =. 

49 Cal WN 37, Sri Sri Iswar Sri- 

dhar Jieu Thakur v. Jahor Lal 


(1942) AIR 1942 Cal 99 (V 29) = 
ILR (1941) 2 Cal 477, Tarit 
Bhusan v. Sridhar Salagram - £6 

(1942) AIR 1942 Pat 181 (V 29) = i 
23 Pat LT 457, Sadhu Charan 
v. Krishnamani Dei 

(1940) AIR 1940 PC 116 (V 27) = 
67 Ind App 251, Masjid Shahid 
Ganj, Mosque v. Shiromani Gur- 
dwara Prabandhak Committee, 
Amritsar’ 16 

(1938) AIR 1938 Cal 709 (V_ 25) = 
42 Cal WN 1138, Nirmal Chandra 
v. Jyoti Prosad 18 

(1934) AIR 1934 PC_58 (V 21) = 
ILR 61 Cal 313, Baraboni Coal 
Concern Ltd. v. Gokulananda 
Mohanta Thakur : i4 

(1930) AIR 1930 Mad 881 (V 17) = 
ILR 53 Mad 790, Veliapulli 
Sekhara Menon v. Narayanan i4 

(1927) AIR 1927 PC 128 (V 14) == 
54 Ind App 238, Radha Benode 
Mandal v.- Gopal Jiu Thakur 16 

(1925) AIR 1925 PC 139 (V 12) = 
52 Ind App 245, Pramatha Nath 


16, 18 


v. Pradyumna 10, 16 
(1922) AIR 1922 Mad 317 (V 9) = 
70 Ind Cas 645, Thina Shan- 


mugha Moopanar v. Mona Chuna 4 


Nath Roy v. 


Chronological Paras 


4 


‘A. LR. 


(1915) AIR 1915 Cal 33 (V 2) = 

24 Ind Cas 266, Abdul Gafur v. nae 

Umakanta 14 
(1911) ILR 33 All 735 = 8 All LJ 

817 (FB), Jodhi Rai v. Basdeo ia 

10, 1 

(1911) ILR 34 Mad 406 = 20 Mad 

LJ 951, Kunhan v. Moorthi 44 
(1907) 5 Cal LJ 527, Kokilasaril 

Dasi v. Mohunt Rudranand ' 

Goswami i4 
(1904) 31 Ind App 203 = ILR 32 

Cal 129 (PC), Maharaja Jagindra 
Rani Hemanta 

Kumari- 10. 14. 16, 17 
(1897) ILR 19 All 330 = 1897 All 

WN 75, Thakur Raghunathji v, 

Shah Lal Chand 10 
(1885) ILR 11 Cal 338, Bechu Lal 

v. Oliullah ‘ 14 
(1882) ILR 8 Cal 42 = 8 Ind App 

135 (PC), Nagendranath Dutt v. : 

Shaikh Mohamed Lal . 4 

B. Mohapatra, ‘for . Appellant, N. 
Mukherji, for Respondents. 

R. N. MISRA, J.:— This appeal was 
referred to a Division Bench for disposal 


by a learned Single Judge and that is © 


how it has come before this Bench. 


2. The defendant is the appellant 
against a reversing judgment of the 
learned. Third Additional Subordinate 
Judge, Cuttack, in a suit for ejectment 
and for recovery of rent until the termi- 
nation of the tenancy and damages for 
use and occupation until delivery of pos- 
session, ` 


3. The disputed property is a resi- 
dential house within the town of Cuttack 
and the plaintiff, a deity, admittedly 
owned it. It has now been. found that 
there was previously a suit between the 
parties (T. S. No. 98 of 1949) and had 
ended in a compromise. As per the 
terms of the said compromise a monthly 
rent of Rs. 60/- was payable. The de- 
fendant happens to. be an Advocate of 
this Court. He failed to pay the rent and 
fell into arrears. The suit was institut- 
ed after notice under Section 106 of the 
Transfer of Property Act was given. It 
was filed on 11-2-58, but during the 
pendency of the suit the Orissa House 
Rent Control Act, 1958 was enforced 


` and the jurisdiction in respect of eviction 


was taken away from the civil court. 
The suit, therefore, proceeded on the 
basis that the defendant continued as a 
tenant. and was confined to the claim for 
recovery of rent only. 


4. Several defences were taken with 
which the present. appeal is not concern- 
ed. No objection was taken in the 
written statement about the defect in the 
frame of the suit on.. account of some 
shebaits of the deity not having joined. 
It, however, transpired during the 
trial from the cross-examination of some 


om 


>r 


- plaintiffs 4 and 6. 
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of the witnesses for the plaintifi-deity 
that the two. sebaits who had been- im- 
pleaded as plaintiffs 4.and-6 had already 
died during the pendency of the suit. An 
attempt was made to delete them on the 
basis that the deity was the actual plain- 
tiff and the others were only sebaits re- 
presenting it. By an order dated H-7- 
61 the learned Munsif directed the ex- 
punging of plaintiffs 4 and 6 from the re- 
cord and subsequently allowed the 
amendment of the plaint which was to 
the ‘effect that the deity was to be the 


_ sole plaintiff and was to be represented 


by a set of sebaits..On 17-7-61, the 
order directing the amendment was re- 
called and on the following day the ‘ap- 
plication for amendment was rejected. 
5. The trial court found that the 
monthly rent was Rs. 60/- and the de- 
fendant was in arrear for the period 
between 1-1-55 and 3-12-57. It, kow- 
ever, found against the plaintiffs on ac- 
count of the fact that the legal- repre- 
sentatives of the deceased plaintiffs 4 and 
6 had not been duly substituted and on 


account of the abatement of the suit as. 


against the said two sebaits the suit was 
not competent. 


6. Before the lower appellate court 
an application was made on 16-9-61 by 
the deity appellant who was being re- 
presented by plaintiff no. 2 alone -to kring 
the legal representatives of the deceas- 
ed plaintiffs 4 and- 6 and certain cther 
legal representatives -of one Banwarilal 
Moda whose son plaintiff no. 2 was on 
record, as pro forma respondents. . The 
other plaintiffs who had joined in the 
suit in the court below were also im- 
pleaded as pro forma respondents in 
the -memorandum of the appeal. The 
learned District Judge by his order 
dated 16-9-61 directed as follows :— 


“The appellant puts in a petition stat- 
ing that the appellant no. 2’s father hav- 
ing died his legal representatives being 
respondents nos. 14 to. 16 and plairtiffs 
no. 6’s being respondents 8 to'12 be made 
respondents in this appeal for further 
litigation as they relinquished the 
marfatdarship of the deity. Put up on 
26-9-61 in presence of lawyers.” 

On 30-10-61, further order was: passed 
fo the following effect :— 


“Heard Advocate for appellant. He 
states that Respondents 3 to 6. 8 to 12 
and 14 to 16 are legal representatives of 
Let notice along with 
appeal notice go to these ` new - resdon- 
dents for such objections as they may 
put forward ” 


As it appears, respondents 3 ro 6 and 8 
to 12 were added as legal repre- 
sentatives of plaintiff mo 4 and 
plaintiff no. 6. respectively and res- 
pondents 14 to 16 were sought to be add- 
ed as the other heirs cf the deceased 
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‘managing trustee, 


. dents, he was 
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Banwarilal Moda. In the application 
dated 16-9-61 it was indicated that before 
Banwarilal was dead he had given up the 
marfatdarship of the deity and it was 
only plaintiff no. 2 who was looking 
after the affairs of the deity on behalf 
of Banwarilal and his heirs. Similarly, 
the legal representatives of plaintiffs 2 
and 4 were not interested in the deity’s 
affairs and did’ not take any interest in 
the affairs of the deity or claim any in~ 
terest in the marfatdari right. 


7 The appeal, in due course, was 
made ready and on 22-6-63 the lower ap- 
ap court passed the following 
order ;— 


- “Respondents 2 to 16 file a petition to 
the effect that they have full consent 10 
the appellant no. 2 to represent the deity 
appellant no. 1 for filing the appeal as 
For objection of res- 
pondent no. 1 and appellants 1 and 2 if 
any.” . 

The material portion of the petition 
filed by. respondents 2 to 16 was to the 
following effect :— 


“That during the lifetime of Banwari- 
lal Moda at his last illness the appellant 
no. 2 became the marfatdar and was 
managing the affairs of day to day and 
Sri “‘Banwarilal Moda - relinquished his 
marfatdari right shortly before his 
death and appellant no. 2 continuéd as 
managing marfatdar of the deity also 
thereafter and with the consent of all 
the then marfatdars and these respon- 
the managing marfatdar 
and the respondents 14 to 16 did not 
become the marfatdars and relinquished 
whatever right they had agreeing appel- 
lant no. 2 to act as marfatdar of the 
deity. 


That at the time of filing of the suit 
in the trial court plaintiff no. 2, Gouri 
Sankarlal Moda, 3. Baridas Moda, 4. 
Gopiram Moda, 5. Gangaram, 6. Man- 
danlal, 7. Brahmananda were the 16 
annas marfatdars who all joined in fil- 
ing the suit and all of them had their 
consent, . 


That during the pendency of the sut 
plaintiff no. 4 Gopiram Mcda and plain- 
tiff no. 6 Mandanlal died and sometimes 
after the institution of the suit and be- 
fore their death they during their last 
illness relinquished their marfatdari 
rights and their heirs, namely, respon- 
dents nos. 3 to 6 and respondents 8 to 12 
refused to act as marfatdars and cut off 
all connections with the deity and agreed 
that appellant no. 2 shall be managing 
marfatdar. ; 


That these respondents aver- that what- 
ever decree would. be passed in this 
case would bind the deity and conceding 
that these respondents have any interest 
in the same the decree would also bind 
the said interest of these respondents.” 
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The prayer was to the following 
effect :— 

“It be ordered that the suit was -pro- 
perly instituted with all the 16 annas 
marfatdars and with their consent ‘and 
the decree in this suit shall bind all 
these respondents who have got full con- 
sent for the appellant No. 2-to represent 
the deity appellant no. 1 alone.” 


The learned Appellate Judge ultimate- 
ly held that the suit was properly con- 
stituted and, therefore. passed, a decree. 
The defendant has come in appeal against 
the said judgment and decree of the 
lower appellate court. 

8 Mr. Mohapatra, 
appearing for the appellant, contends 
that the lower - appellate court went 
wrong in holding that the suit was 
maintainable and had not been affected 
on account of the non-substitution of the 
legal representatives of plaintiffs 4:and 6. 
He also contends that the non-inclusion 
of one Masudilal who was admittedly a 
co-sebait and respondents 14 to 16 who 
were admittedly the legal representatives 
_of Banwarilal, father of plaintiff no. 2, 
affected the maintainability of the. suit. 
On the submissions made’ by Mr. Moha- 
patra, the point that arises . for . deter- 
mination is as to whether the suit in the 
instant case was not. maintainable for 
non-inclusion: of one Masudilal and the 
present respondents 14 to 16 who were 
the other legal representatives of the de- 
ceased Banwarilal. It has also to be de- 
termined as to whether on account of the 
abatement of the suit as against plain- 
tiffs 4 and 6 the suit ceased to.be a pro- 
perly constituted one. 


9. The main plank for the- support i is 
drawn by Mr. Mohapatra from the ob- 
servations of the Judicial Committee in 
AIR 1945 PC 23 (Man Mohan Das v. 
Janki Prasad). Sir 
speaking for the Board, came to hold, 


“The position in 1926 with regard to 
the trustees was this:— Lalta Bibi had 
under her ‘will’ of 1907 appointed three 
trustees, respondent 1, Gopi Nath and 
Jugal Kishore to manage the affairs of 
the idol. Of these, Jugal Kishore had 
died during the pendency of suit no. 141 
of 1919, and Gopi- Nath had ‘apparently 
ceased to act’ — as mentioned: by - the 
High Court — though he remained a 
trustee. Thus, only respondent 1 conti- 
nued to interest himself in the suit pro- 
perty in 1926. So far, their Lordships 
have been testing with reference to the 
evidence of the correctness of the High 
Court’s finding that he did not represent 
the trustee in the suit transaction and 
was acting only for himself. This find- 
ing, if correct, would show that he can- 
not by his execution of the document 
convey the property of the idol to’ the 
appellant. Even if their Lordships ac- 
cept the finding of the Subordinate 


learned. counsel 
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Madhavan ‘Nair, 


A.I. R. 
Judge that respondent 1 was the de facto 
manager and trustee entitled as such to 
act in emergency, still in law, the execu- 
tion by him alone of the deed would be 
ineffective in conveying a valid claim to 
the suit property. In this connection 
attention may be drawn to the following 
statement of the law from Lewin on 
Trusts, Edn. 14, page 196: 

‘In the case of co-trustees the office is 
a joint one. Where the administration 
of the trust is vested in co-trustees, they 
all form as it were but one collective 
trustee, and therefore must execute the 
duties of the office in their joint capa- 
city. It is not uncommon to hear one of 
several trustees spoken of as the acting 
trustee, but the Court knows no such 
distinction; all who accept the office are 
in the eye of the law acting trustees. 
If any one refuses or be incapable to 
join, it is not competent for the others 


to proceed without him, but the ad- 
ministration of the trust must in that 
case devolve upon the Court. However, 


the act of one trustee done with the 
sanction and approval of a  co-trustee 
may be regarded as the act of both. 
But such sanction or approval must be 
strictly proved.’ 

Their Lordships consider this to be 
a correct statement of the law applicable 
in England and that the same doctrine 
applies in India also.” 


This view of the Judicial Committee 
has been referred as the basis for the 
views of -the learned Author of the Hindu 
Law of Religious and Charitable Trust 
by Dr. Mukherjea. After quoting the 
views of the Judicial Committee, the 
learned Author at page 232 of the book 
states :— ; 


“Thus the act of a majority of Shebaits 
cannot bind the dissenting minority, nor 
the Debutter estate. In the Privy Coun- 
cil case quoted above the property be- 
longing to an idol was mortgaged by a 
number of persons who claimed it as 
their personal property and one of the 
mortgagors was one of the trustees and 
managers of the deity; in fact, he was 
the sole de facto manager. On behalf of 
the mortgagee a contention was raised 
that the idol was bound by the mortgage 
inasmuch as the sole Shebait and trustee 
joined in it and purported to alienate 
whatever interest he had in the pro- 
perty. This contention was negatived 
and it was held that even if the mortgage 
was executed by one of the trustees as 
such, it would not pass a valid title un- 
less the act was done with the sanction 
and approval of his co-trustees. As all 
the Shebaits form one body in the eye 
of law, the deity is represented by all 
of them acting together and no one She- 
bait can .be said to represent the deity 
in part or to possess interest as such 
Shebait in any particular portion of the 


hi 
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idol’s property. Consequently, when one 
of the Shebaits purported to alienate the 
Debutter property to the extent of the 
share which he had as Shebait in respect 
of the same, the alienation was held to 
be void.” 

10. e The principles of other decisions 
have been referred to by Mr. Mukherjee 
in his book and after referring to these 
cases he has come to conclude. 


“The position, therefore, is that ordi- 
narily all the Shebaits must figure as 
plaintifis in a suit brought on behalf of 
the deity. If some of them refuse to 
join as plaintiffs or had done some act 
precluding them from being plaintiffs, 
one or more of the Shebaits can main- 
tain a suit without joining the others as 
plaintiffs, but making them parties de- 
fendants. The nature of the suit or the 
allegations made therein may also fur- 
nish exceptions to the general rule that 
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all the Shebaits must appear as pain- 
tiffs.” 
Mr. Mohapatra thereafter contends 


that the right of suit in respect of the 
property of the deity vests in the sevaits 
alone. He draws.support for his prov osi- 
tion from another portion of the - said 
book. At page 237, Dr. Mukherjea has 
stated : 

“An idol is certainly, a juristic person 
and as the Judicial Committee observed 
in Pramatha Nath v. Pradyumna, 52 Ind 
App 245 = AIR 1925 PC 139: ‘It has a 
judicial status with the power of suing 
and being sued.’ An idol can hold pro- 
perty and obviously it can sue and be 
sued in respect of it. But the idol is 
the owner of the Debutier property only 
in an ideal sense; its ideal personalizy is 
always -linked up with the natural per- 
sonality of the Shebait. The Privy 
Council held in Maharaja Jagidindra 
Nath Roy v. Rani Hemanta Kumari, 
(1904) 31 Ind App 203 (PC), that the 
possession and management of the dedi- 
cated property belong to the Shebait; 
and this carries with it the right to 
bring whatever suits are necessary for 
the protection of the property. Every 
such right of suit is vested in the She- 
bait and not in the idol.’ This right is a 
personal right of the Shebait and tepa- 
rate from any right which the deity may 
have of instituting a suit as a juristic 
person through a proper representative.” 

At page 238 of the said book, Dr. 
Mukherjea refers to a 

“Bench decision of the Allahabad 
High Court in the case of Thakur Razhu- 
nathji v. Shah Lalchand, (1897) ILR 19 
AH 330 where the Allahabad High Court 
held that a suit relating to property al- 
leged to belong to a temple cannot be 
brought in the name of the idol of the 
temple. The plaintiff in such suit must 
be the manager of the temple. This deci- 
sion was overruled by a Full Bench 
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decision of the said High Court in Jodhi 
Rai v. Basdeo, (1911) ILR 33 All 375 (FB) 
and it was held that inasmuch as an idol 
is a juristic person capable o? holding 
property, a suit respecting the property 
in which an idol is interested is properly 
brought or defended in the name of the 
idol, although ex necessitate rei th2 pro- 
ceedings in the suit must be carried on 
by some persons who represent th2 idol. 
usually the manager of the temrle in 
which the idol is installed. It seers that 
the attention of the learned Judges was 
not drawn to the pronouncament of the 
Judicial Committee in (1904) 31 Ind 
App 203 (PC) and in view of that deci- 
sion the proposition of law laid dcwn in 
such broad form cannot possibly b2 sup- 
ported.” 


On the aforesaid view of the 
matter Mr. Mohapatra cortends that it 
is the entire body of sebaits who could be 
the plaintiffs and the moment the suit 
abated against two of them, the irresisti- 
ble conclusion that follows is that _the 
suit is no more maintainable. 


11. The learned Appellate Judge, ac- 
cording to Mr. Mohapatra, examined only 
one aspect of the matter, namely, 
that the suit had been properly cor:stitut- 
ed at the time of institution as all 
the sebaits had joined. Did it become not 
maintainable on account of the fact that 
two of the sebaits died and their legal 
representatives were not brought on re- 
cord? According to Mr. Mohapatra, 
there was another aspect of the matter, 
namely, that the suit had never been pro- 
perly constituted as the other legal 
representatives of Banwarilal excepting 
plaintiff no. 2 and one Masudilal had not 
been joined as parties. This aspect of 
the matter was never discussed b the 
lower appellate ‘court. He, thezefore, 
canvasses these two questions and wants 
us to hold that the suit was not properly 
constituted at the time of instituticn and 
became further affected on account of the 
fact that two of the plaintiffs died and 
there was no substitution thougn ad- 
mittedly these two plaintiffs left >ehind 
legal representatives. 


12. It has already been noticed that 
no objection was raised in the written 
statement that the suit was not properly 
constituted on account of the fact that 
some sebaits had been left out. The fact 
that Masudilal was one of the marzatdars 
was to the knowledge of the defendant. 
As a matter of fact, the decree cf the 
earlier suit (T. S. 98 of 1949) clearly indi- 
cates the name Masudilal. It has already 
been stated earlier that the defendant is 
an advocate of this Court. We must im- 
pute sufficient knowledge about the 
legal position in the matter to him. In 
view of the fact that he was aware of 
the fact that Masudilal who was one of 
the sebaits had not been added. it was 
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open to‘him to raise that objection. We 
further find that on the’ earlier oc- 
casion Banwarilal was one of the mar- 
fatdars to represent: the deity. When 
Banwarilal died during the pendency 
-of that suit, it was only plaintiff no. 2 
alone who was substituted. No objection 
was raised on that occasion on the 
ground that certain other persons had 
- been left out, nor was any objection 
taken in the written statement of the 
present suit that Banwarilal had left be- 
hind other heirs who were also marfat- 
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dars of the deity. It is a well-known rule’ 


that objection regarding mnon-impletion 
of parties should be taken’ at the earliest 
opportunity. In fact as Order 1, Rule 13, 
C. P. C. prescribes it has- to. be done at 
a time prior to.the raising of issues. If 
this objection had been raised’ in the 
written statement, it was quite possible 
that an explanation. could have come on 
the record as to why and-under what 
circumstances these persons. had not been 
added. It is difficult to find any mate- 


rial on record that Masudilal is alive -and ` 


continues to be a marfatdar. If this ob- 
jection-had been'raised, it is quite possi- 


-ble that the plaintiffs would have placed. 
materials on record to show that Masudi- . 
Jal and the other legal siete E 

S 2 


were no more’ continuing - as sebaits 
Dr. Mukherjea puts it in bis; 
page: 290. : 


“A shebait, it seéms, is not ‘bound to 
continue to act.as shebait once he has 
accepted the office. He can, if he so 
chooses, resign his office voluntarily and 
give up the trust. In English law: a 
trustee can retire when there is a pro- 
vision to that effect in the trust deed, or 
if his retirement is consented to by ` all 
the beneficiaries or sanctioned by the 
court. There is no such restriction. in 
the Indian law fettering the right of the 
Shebait to resign or relinquish his office 
and the word “resignation” 


book at 


134-C in Schedule 1 of the. 
Act makes it clear that the Legislature 
contemplates the cessation. of office of 
shebait or mohunt by voluntary resigna- 
tion. When a shebait relinquishes his 
office, the result is that he thereby. ac- 
celerates the succession to the office -of 
the next shebait.” 

In another portion of the said book it 
has also been indicated, _ 

“If the right of a co-shebait is denied 
he need not be joined as a party.” 

It is not .difficult to conceive of such 


similar explanations to have been made” 


available on the record in case objection 
on such score had been taken in one 
written statement. ` 


13. The interest of the plaintiff would 
not have also been affected if timely ob- 
jection had been raised on this score. 
The court could have proceeded to 


occurring in. 
the third column of Articles 134-B and’ 
Limitation . 


do. 
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what was indicated as a proper measure 
by a Division Bench of the Calcutta High 
Court in AIR 1957 Cal 117 (Probir 
Chandra v. Panchanan). Das Gupta Ja 
as he then was, statéd: ` 


“The proper view to take in such a 
case. would in my view be that the 
known shebaits are competent to bring 
‘the suit in the name of the deity and for 
the purpose of the particulars suit must 
be held to represent the deity complete- 
ly, but that would not affect the interest 
of any other person who may be shebait. 
Where a dispute arises on the question 
whether or not there are other shebaits 
in addition to those mentioned in the 
plaint, it may sometimes be. proper for 
the court to appoint at the outset some. 
person or persons as the. next friend of 
the deity to carry on the litigation, in-. 
stead of allowing the delay in deciding 
the. dispute on the question who-are the 
shebaits, -to defeat the deity’s interest.” 

On account of absence of objection in 
the written statement on the ground that 
Masudilal and the other legal representa- 
tives of Banwarilal had not been. im- 
pleaded and, therefore,, the suit was de- 
fective, we do not propose to entertain 
-that- ‘objection ` in second appeal. We 
would, - therefore, hold that the suit as 
instituted was by the entire body - of 


 marfatdars and was properly constituted 


when it was filed. 


14. The only other question that re- 
mains for consideration is as to whether 
though properly constituted at the time 
of institution, the suit became non-main- 
tainable on account of non-substitution 
of the legal representatives of plaintiffs 4 
and 6 who died during the pendency of 
the suit. The learned Appellate Judge 
relied upon a Bench Decision of the 
Patna High Court in AIR 1942 -Pat 
181 (Sadhu Charan v. Krishnamani Dei). 
As the report shows, a money decree 
had been obtained by a deity.. There ap- 
-peared to be 23 marfatdars and -the suit 
had abated against one,-but the decree 
had been passed. An objection was 
taken during the execution proceeding 
that the decree was a nullity the. suit 
having abated on account of the death 
of one of the shebaits. The question that 
engaged the attention of the . Division 
Bench in the said case was as to whether 
in the facts-of the case the decree was 
not a valid one. Meredith, J. spoke 
thus ;— 


“The question as to the effect of the 
death of one of the shebaits before- the 
trial has been argued at great length. 
The contention on behalf of the ap- 
pellants is that the shebaits form a cor- 
porate body, and can act only as a whole; 
every one of them is a_ necessary 
party to the suit, if not as plaintiff. at 
least as defendant. In support of this 
contention a number of rulings have. been 
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Mohamed Lal, (1882) ILR 8 Cal 42 (PC). 
‘Of the, remaining rulings cited, it will 
suffice to notice Bechu Lal. v. Oliullah, 
(1885) ILR 11 Cal 338, where it was held 
that all the mutwallis of the endowment 
should be made parties to a suit for re- 
covery of property; Kokilasari Dasi v. 
Mohunt Rundranand Goswami, (1907) 5 
Cal LJ 527, where it was-held that where 
the administration of a trust is vested in 
several trustees, they all form, as it were, 
but one collective trustee and their in- 
terest and authority being equal and 
undivided they cannot act separately, but 
all must join;- Abdul Gafur v. Umakanta, 
24 Ind Cas 266 = AIR 1915 Cal 33, 
where it was held that joint shebaits are, 
in some respects, joint trustees, in crder 
to succeed in the suit both shedaits 
should have joined as-plaintiffs, or p-ain- 
tiff should have made out a case thet he 
was authorised by- his co-shebaits to 
maintain the suit on her behalf; "Thina 
Shanmugha Mooppana v. Mona” Ckuna, 
70 Ind Cas 645 = (AIR 1922 Mad 317), 


where it was held that if sevéral persons - 


have a joint right of action all must join 


in suing, if any will not come ir as 


plaintiffs, they must be joined as defend- 


ants, and co-trustees:' form one, collective - 


trustees, and cannot: act separately; 
Baraboni Coal Concern Ltd: v. Gokula- 
nanda Mohanta: Thakur, ILR 61 Cal 313 
= (AIR 1934 PC 58), where the Frivy 
Council held that one of several co-she- 
baits cannot sue for his own 
rent. Lastly it is pointed out, on the 
authority of the. Privy Council in (2905) 
ILR 32 Cal 129 that; however the plaint 
may be worded, actually the right tc sue 
for the” protection of the dedicated pro- 
perty vests in the Shebaits, and not “in 
the idol.” 7 


The Court thereafter referred to the 


application for substitution and express- ` 


ed the view that as the suit was alr2zady 
disposed of there could be no substitu- 
tion in the execution proceeding so as to 
remove the defect of the decree in the 
suit, and thereafter formulated the ques- 
tion thus :— 

“The crucial question is, what is the 
effect of the death upon the suit, must 
it be held to have abated as'a wholes, or 
can the deity be regarded as having been 

substantially and sufficiently represent- 
' ed by the remaining awenkyriwe she- 
baits.” 

The answer came in the following 
way :— 


“In my opinion, that can be Hone: It 
must be noted that this is not a case of 
a suit improperly constituted at its ircep- 
tion. At the time the plaint was tiled 
all the shebaits were parties, and the 
suit was properly constituted. Had the 
deceased shebait never joined in the suit, 
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cited, going. back to the Privy Coun-. 
cil case of Rajendranath Dutta v. Shaikh 


share of - 


. point, we think it proper to notice 
‘feature in the present case. An applica- 
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then the rulings cited would be strictly 
applicable. But what we have to consi- 
der is not the effect of any improperly 
constituted suit, but the result .of >ne of 
the plaintiffs dropping out in a ‘properly 
constituted suit. The case is more close- 
ly analogous to one where after consul- 
tation amongst themselves ‘it is arrang- 
ed among. the shebaits that some should 
act on behalf of all; for we know from 
the fact that the deceased: shebait joined 
in the. plaint he must have approved of 
the suit,.and we know also’ from his son’s 
application to, be joined as plaintif that 
he also approves of the suis and would 
support the claim on behal? of the deity. 
Hence this is a case -where the Court 
can be satisfied that all the sheba:ts are 
of the same mind.. There are rulings in 
which it has been held that in such cases 
the interest of the deity can be keld to 
have been sufficiently represented For 
example, in Kunhan v. Moorthi, (1911) 
ILR 34 Mad 406 it was Jaid down that 
the rule that in the case of.. charitable 
trusts, the act of the majcrity will be 
binding on the minority only applies. 
when such act is done after full orportu- 
nity given for mutual discussion. Where 
the act is.done after mutual discussion, by 
all the members when the minoriiy had 
an opportunity to record their dissent it 
will be the act of the whole body.” 


‘Examining the facts of another case in 
ILR 53 Mad 790 = (AIR 1930 Mad 881) 
(Veliapalli Sekhara Menon v. Narayanan) 
his Lordship said: 


“A distinction was drawn between a 
suit not properly constituted at ics. in- 
ception owing to the absence of some 
of the uralans and a case originally pro- 


_perly constituted ‘where on the death of 


one of the trustees his successor had not 
been substituted in his plece, and auth- 
orities were quoted for the proposition 
that in order that.a decree may bind 
the devaswam it is not necessary to have 
all the trustees or uralans as - parties, 
provided that. the litigation was canduct- 
ed bona fide in the interests of the devo- 
swom by those uralans who were parties. 


. The ratio decidendi in these cases seems 


to be that the deity can be held to be 
substantially and sufficiently represented 
by the majority of the shebait where 
there are materials to show that they are 
acting with the approval of all, bora fide, 
in the interests of the ‘deity and 
there is no possibility of any conflict of. 
decrees.” 


15. Before we proceed with the other 
cases and further examination cf the 
one 


tion was made by respondents: 2 to 16 
before the lower appellate court which 
has been extracted in extenso a “ready. 
It purported to say that plaintiff no. 2 
had their consent to continue the litiga- 
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tion and they further unequivocally stat- 
ed before the court that taey would be 
bound by the decree to be passed. We 
refer to this feature in the present Hti- 
gation on account of.¢wo reasons. In the 
Patna decision their Lordships utilised the 
fact that the son -of the non-joining 
shebait had.come up with an application 
to be added as.a party during the exe- 
cution proceeding and therefrom it was 


available that. he- aecepted the represen- ` 


tation of the deity by the other. shebaits. 
If that was permitted at the execution 
stage, it must certainly be held that the 
consent available tae the lower appellate 
court is a just basis. for concluding that 
all the shebaits had consented .fo the im- 
stitution of the :suit. -We must also hold 
applying: the principle indicated in the 
decision of the. Privy Council’ in AIR 
1945 PC 23 that approval which was re- 
quired to he strictly proved: has beem 
proved by the said application made to 
the court. Afterall, for proving such a 


fact there can be no better mode than the’ 


shebaits appearing in a hady and making 
a statement to the court. The manner 


of proof is not prescribed and satisfac- 


tion of the court. being the real purpose, 
in the absence of any material to hold 
that such. approval or consent is not 


tainted or collusive, it has got.to be found _- 


that such approval has also been 
established by: the application made ‘to 
the lower appellate court. It has- not 
been indicated to us that what is requir-. 
ed is approval prior to the suit as a 
condition precedent. Even if objection 
had been taken in the written statement 
it was open to the plaintiff to prove con- 
sent or approval and, therefore, in: that 
background the application made to the 


lower appellate .court must be taken to. 


be a sufficient. compliance squarely com- 
ing within the dictum indicated by the 
Judicial Committee in the aforesaid deci- 
I6. We next proceed to find out whe- 
ther the right of suit is in the shehait or 
in the deity. It is true that the learned 
Author in his book referred to above has 
stated that that right inheres in the she- 
baits. 
(Tarit Bhusan v. Sridhar Salagram) has 
stated thus :— . 

“Before proceeding further it would b 
advisable to keep in mind that as the 
rule of law now stands, there are several 
‘distinct rights of suit in respect of the 
endowed property, viz. :— 


(1) the idol itself as a juristie person 
‘has the right of suit Jike all other 


_ owners; 


_ {2} the shebait, the recognised human 
agency through which the idol must, 
from its very nature, act, has a distinct 
right, distinct from, and, in normal cases 
in supersession of the idols right of 


3 


shippers. 
and 52 Ind App 245 & (AIR 1925 PC 139). 


Dr. Pal, J. in AIR 1942 Cal 99- 


ALR 


_ (3) the prospective shebaits as persons 
interested in the endowment have a right 
of suit; . . f 

(4) worshippers. and members of the 
family have right of suit.” 

Nasim Ali,- J., who was the other learn- 
ed Judge of the Division Bench, in the 
aforesaid Calcutta case in his judgment 
indicated the difference between a 


Hindw idol as a juristie or artificial per- 


son and'a-natural person who is a minor. 
Explaining the sense in which the Judi- 
cial Committee referred to the right of 
suit fo vest: in the shebait in the case of 


. (1904) ILR 32 Cal 129. the Jearned Judge 


stated, 


_ “From the above itis clear that there 
is some analogy between. a minor and a 


Hindu idol but the latter is neither a 


minor nor a perpetual minor. Although 


in Jaw: an idol has the power of suing, 


it has no physical capacity to sue. This 
absence of -physical capacity is perhaps 
referred" to by the Judicial Committee 
when they said in (1904) 31 Ind App 203 
(PC) that the right.of suit is not vésted 
in the idol,: 


ze-n the analogy of the power of the 


legal guardian of an infant, the shebait 
of a Hindu idol has the right to-sue on 
behalf of the idol, for the protection of 
its. Interests. In this sense it may be 
said, as was said by the Judicial Com- 
miftee in (1904) 31 Ind App 203 (PC) that 
the right. of suit vests im the shebait: It 
has been held by this Court that a suit 


_for a declaration. that illegal alienations 


of private debutter properties by a she- 
bait. are invalid is maintainable at the 
Instance of a prospective shebait or any 
member of the founder’s family who is 
entitled to worship the idol. A» Hindu 
idol, as has been already stated, is a 
juristic person having its own interests 
apart from the interests of its wor- 
(1904) 31 Ind App 203 (PC) 


are authorities for the proposition that 
its power of suing for protecting its own 
interests is to be exercised by it through 
its de jure or de. facto shebait.” 

This question received further consi- 
deration in the hands of another Divi- 
sion Bench cf the Calcutta High Court in 
AIR 1945 Cal 268. (Sri Sri Iswar Sridhar 
Jieu Thakur v. Jahor Lal). Examining 
this aspect of the question Biswas, J. 
spoke thus: : 


“The appellant's sheet-anchor is the 
dictum. of Sir Arthur Wilson in the 
Privy Council case in (1904) 31 Ind App 
203 (PC) that the right of suit is vested 
in the shebait, and not im the idol, but 
as has been explained in various deci- 
sions this does not and cannot mean that 
a Hindu idol is incapable of suing. The 
power of suing (as also of being sued) 
undoubtedly resides in the idol, though 
ex necessitate rei the power must be 
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exercised by and through a sentient be- 
ing representing the idol. As was point- 
ed out by Pai J. in ILR (1941) 2 Cal 477 
at p. 531 = (ATR 1941 Cal 99 at p. 119), 
where this question is discussed, the suit 
in (1904) 31 Ind App 203 (PC) was not 
by the idol represented by its shabait 
but by the shebait himself as such to 
enforce the proprietary right of the idol 
in certain properties. The High Court 
had dismissed the suit as barred by limi- 
tation on the ground that as the inter- 
est was admitted to be in the idol, there 
was nothing to prevent a suit. being 
brought on behalf of the idol by the 
plaintiff’s mother during his minority. 
but the Judicial Committee reversec the 
decision, holding that as the possession 
and management of the dedicated pro- 
perty belonged to the shebait. and this 
carried with it the right to bring what- 
ever suits were necessary for the protec- 
tion of the property. the right to su2 ac- 
cfued to the plaintiffs and as he was a 
minor at the time, he could bring ‘the 
suit within three years after he attained 
majority under See. 7 of Act 15 of 1877 
(corresponding to Section 6 of the pre- 
sent Limitation Act.) Tt is in this con- 
nexion that Sir Arthur Wilson made the 
oo ear on which the appellants 
T ly.” 


Examining the question further his 
Lordship said : 


“In 52 Ind App 245 = {ATR 1925 PC 
139) dwelling on the nature of a Findu 
idol, Lord Shaw, delivering the judgment 
of the Judicial Committee, expressly re- 
cCognised it as a *juristic entity’, and ob- 
served that “it has a juridical status with 
the power of suing and being sued’. in 
54 Ind App 238 = (ATR 1927 PC 128), 
again, their Lordships of the Judicial 
Committee drew a clear distinction be- 
tween a suit in which the idol itself is 
the plaintiff anda suit in which the 
plaintiffs are shebaits of the idol It is 
quite true that a Hindu idol is a juridi- 
cal person capable of holding legal rights 
only in an ideal sense, and it may also 
be, as was indicated by Sir George Ran- 
kin in the Privy Council decision in 67 
Ind App 251 at p. 264 = (AIR 194) PC 
116 at pp. 121-122) that the procedure of 
our Courts only allows for a suit in the 
name of an idol, but nevertheless the 
position remains incontestable that a 
Hindu idol may be a competent pleintiff 
in a suit in respect of property held’ or 
claimed by it, and that this is a right 
quite distinct from that which belongs 
to its shebait or shebaits to sue an its 
behalf. In our opinion, the law was cor- 
rectly laid down by a Full Bench af the 
Allahabad High Court in (1911) ILR 33 
All 735: 


‘An idol has been held to be a juris- 
tic person who ean hold property. 
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Therefore where a suit is brought in 
respect of property held by an idol, it 
is the idol who is the person bringing 
the suit or against’ whom the suit is 
brought the idol being the person benefi- 
cially interested in the suit. No doubt, 
in every suit the party kLringing it or 
the party against whom it is trough? 
must, when he is suffering from an 
incapacity, be represented by some other 
person, as in the case of an infart ora 
lunatic, Therefore when a uit is 
brought on behalf of or against an idol, 
there must be on the record a person 
who represents the idol’. 


` Discussing the matter further his 
Lordship concluded : 
“In our opinion, therefere, the only 


reasonable interpretation which can be 
placed on the statement that the right of 
suit is vested in .the shebait ard not 
in’ the idol, is that the idol is ineapable 
of suing except through a person entitled 
to represent it, and such person is nor- 
mally the shebait.” 


_ 17. Having examined the law on this 
aspect of the matter, we are led to hold 
that the view expressed by their Lord- 
ships of the Allahabad High Court in the 
Full Bench decision referred to above 
seems to correctly state the lawi The 
criticism advanced by Dr. Mukherjea 
against the ratio decidendi of the afore- 
said Full Bench decision on the suyposi- 
tion that it runs counter tc the dictum of 
Sir Arthur Wilson in (1904) $1 Ind App 
203 (PC) does not seem to be justified. 
The right of suit actually vests în the 
idol and the idol has always been accept- 
ed in this country as a legal entity.. Be- 
cause it suffers from an incapacity it has 
always been required to be represented 
by a person to act on its behalf. If the 
right of management of the deity’s af 
fairs vests in more than cone person, the 
entire body of such persons has been re- 


- quired to represent the deity more for 


convenience and expediency than on ac- 


‚count of any legal requirement. We 


will presently examine this aspect of the 
matter further. 


. 18. The view expressed by the Divi~ 
sion Bench of the Patna High Court in 
the reported decision referred to above, 
in our opinion, has sized up the legal 
position correctly. and in view of the fact 
that the right of suit vests in the deity, 
if there is adequate representation there 
can be no scope for abatement. “his as- 
pect of the matter from a little different 
angle also.came to be examined by the . 
Division Bench of the Calcutte High 


- Court in the case just referred to (AIR 


1945 Cal 268). The facts of that zase, as 
far as relevant for consideration of this 
point, were as follows: The suit was by 
the deity represented by shebaits. but it 
was brought by only two of the shebaits 
the third 
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one Harimohan being joined as pro forma 
defendant on the allegation that by his 
conduct he had forfeited his shebaitship. 
In point of fact Harimohan also gave up 
his office and appointed Jyoti Prasad~in 
. his place by the Niyogapatra of 11-8-1925 
and as Jyoti Prasad’s appointment was 
ultimately upheld as valid by the judg- 
ment .of the High Court 42 Cal WN 1138 
== (AIR 1938 Cal 709) he was deemed to 
have been a competent shebait at the 
date of the suit. He had, however. not 
been brought on record till 3-2-38 which 
was admittedly long after the claim and 
it became barred by limitation. The 
question that arose was whether the 
suit instituted by two out of the three 
shebaits as representing the deity was a 
suit by the deity. The question that 
arose for determination before - the Cal- 
cutta High Court is the very same ques- 
tion that has come before this Court 
though with slight ` variation, namely, ` 
while in the said suit one of the she- 
baits had not joined, in the present suit 
the shebait having joined has now ceas- 
ed to continue on account of death and 
consequent abatement. The line of ap- 
proach that appealed to the learned 
Judges of the Patna High Court answer- 
ed the point in one way. The manner 
of examination of the question in a 
little different setting by the Calcutta 
High Court was yet from another angle. 
The Court held: : 


“It is well settled that where there are 
. more trustees than one, none of them 
can, save in exceptional ċases, act other- 
wise than jointly with the others, for 
the authority of trustees .is a joint and 
not a several. authority. -..... Shebaits 
are not trustees in the strict sense of the 
term as understood in English law, but 
the same principle of unity among co- 
trustees has been extended to the case 
of co-shebaits, and it has -accordingly 
been held that where there are several 
shebaits, they are deemed to -constitute 
one body, as it were, in the eye of law, 
and none of, them can claim to-represent 
the deity in part or to possess any speci- 
fic share or interest in the deity’s pro- 
perty. Ordinarily, ‘therefore, all the 
shebaits should, if possible, join in a suit 
on behalf of the deity, and only:such of 
them should be made defendants as are 
unwilling to be joined as co-plaintiffs or 
have done some act precluding them 
from being plaintiffs. ..... As is, how- 
ever, recognised, in many of those cases, 
and is in fact implied in the statement of 
the rule, it cannot be maintained as an 
absolute rule of law that all the co-she- 
baits must join in representing the deity. 
The rule is subject to exceptions, and 
circumstances may exist in which the 
deity may be validly represented by 
some only of the shebaits, and even by a 
person who is not a shebait. Where a. 


-not, having regard to all the 


. deity. There may be 


A.L R. 


suit is a suit by the deity represented 
by some of its shebaits, the -question 
whether or not the other shebaits should 
be joined as parties is often, in the last 
analysis, a mere question of procedure 
and expediency; the test is whether or 
circum- 
stances of the case, the interest of the 
deity may be said to be sufficiently re- 
presented.” 


As would appear from the judgment of 
their Lordships, the interest of the deity ` 
was considered to be paramount and it 
was indicated that the requirement- of 
procedure must be subservient to the 
interest of the deity which was of the 
paramount consideration. 


19. The legal position that emerges 
out of the discussion can now be stated 
thus. A deity is entitled to sue and be 
sued in law. Normally the deity has to 
be represented by the entire body of 
shebaits, but a. suit by some of the she- 
baits, if it is in the interests of the deity, 
can be maintained in certain special cir- 
cumstances. If the suit at its inception 
had been properly constituted ‘by. the 
deity being represented by all the she- 
baits, there can be no: abatement parti- 
cularly because the consent of all she- 
baits to the institution of the suit can 
be presumed from the fact that they had 
all come. to represent the deity when the 
suit was filed. It is open to the plaintiff, 
if dispute is raised about maintainability 
of the suit on the ground that all she- 
baits had not been impleaded to represent 
the deity, to prove that the suit as filed 
was with the consent or approval of all 
and if the court is satisfied that the claim 
made in the suit is with the consent of 
all, the suit must be held to be perfectly 
in order. As to whether-the deity re- 
presented by some of its shebaits is ade- 
quately represented or as to. whether the 
suit proceeds with the consent and appro- 
val of the entire body of shebaits is in 
the final analysis a mere question of pro- 
cedure and expediency .and is meant 
more to. protect the interest of the she- 
baits than of the deity itself. Therefore, 
if the court is satisfied keeping in view 
the facts of the particular case before 
it that the deity is adequately represent- 
ed and on account of non-impletion of 
some of. the co-shebaits the deity is not 
affected, the suit cannot be thrown out.} . 
Wherever such a dispute is raised, it is. 
convenient to follow the rule indicated in 
AIR 1957 Cal 117 than to enter 
into an unnecessary battle as to who 
should be the proper representatives of 
the deity. After all, the court would be 
more interestedin protecting the interest 
of the deity than in determining colla- 
terally as to who should represent the 
disputes where 
the rights of the shebaits inter se would 
arise for determination. There the scope 
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of enquiry would be different and what 
the court would be called upon to de-ide 
would not be the interest of the deity, 
but the interest of the shebaits in the 
deity’s properties. 

20. Keeping the aforesaid position of 
law in view, we would hold that the suit 
in question has been properly constizut- 
ed. It did not abate on account of the 
death of plaintiffs 4 and 6 and non-cub- 
stitution of their legal representatives; 
the suit was not affected on accoun: of 
non-impletion of certain other _ shebsits; 
the interest of the deity had been ade- 
quately represented and there was 
enough material on record for the Court 
to be satisfied that the claim laid in the 


suit was with the approval of all the ahe- 


baits. - j 

21. The only conclusion that can fol- 
low out of these findings is that the suit 
has been rightly decreed by the Icwer 
appellate court and the appeal is liable 
to be dismissed. We would, therefore, 
dismiss this Second Appeal and direct 
that the plaintiffs are entitled to 
throughout. 


RAY, J.: 





22. I agree.. ; 


Appeal dismissed. 





AIR 1971 ORISSA 25 (V 58 C 9) 

G. K. MISRA, C. J. and R. N. MISRA, J. 

Orient Paper Mills Ltd., Petitioner v. 
Deputy Collector, Central Excise and 
other, Opposite Parties. ` 

O. J. C. No. 307 of 1965, D/- 28-10-1969. 

(A) Central Excises and Salt Act (1944), 
Section 3 — Assessment of excise duty — 
Assessing authority must observe princi- 
ples of natural justice — Jurisdiction of 
authority is of quasi-judicial nature. 


The function of the assessing authcrity 
under the Act is of quasi-judicial nature. 
The authority is not absolved of the ob- 
ligation of complying with the rule of 
natural justice of according adequate 
hearing to the assessee before firally 
disposing of a matter relating to assass- 
ment. The fundamental rule of natural 
justice that “a man has a right to be 
heard” expressing in final analysis, és- it 
does, respect enforced by : law for the 
feeling of just treatment, evo-ved 
_ through centuries of British and Areri- 
can Constitutional history and ado dted 
and developed in this country represents 
a profound attitude of fairness between 
man and man and particularly between 
individual and the Government. As this 
-rule embraces the whole notion of fair 
procedure; it is not confined only to the 
Courts strictly so-called, but takes with- 
in its sweep all quasi-judicial functions 
and to an extent even administretive 
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costs 


Orient Paper Mills v. Deputy: Collector C. E. (Prs. 19-22)[Prs. 1-2] Ori. 25 


acts, for, to give every citizen a fair 
hearing is just as much a canon of good 
administration as a good legal proc2dure. 
: . ‘(Para 5) 
Therefore, if a party has not been 
given an opportunity of. hearing before 
the actual demand for  add:tional 
differential duty is raised, the demand 
cannot be sustained for failure of natu- 
ral justice. (Para 5) 


(B) Constitution of India, Article 226 — 
Alternative remedy — Assessment pf ex- 
cise duty — Violation of rules of ratural 
Justice — -Assessee not availing remedy 
under the Act — Writ petition is still 
maintainable -— Central Excises ani Salt 
Act (1944), Section 35. (Fara 7) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC-48 (V 56) = 

(1969) 1 SCR 245, Orient Paper 

Mills Ltd. v. Union of India 

Govind Das, for Petitioner; 
for Opposite Parties. 

R. N. MISRA, J.:— This is an appli- 
cation under Artice 226 of the Constitu- 
tion of India asking for a writ of 2ertio- 
rari against the demands raised bv the 
Deputy Superintendent of Central Ex- 
cise at Brajarajanagar under the provi- 
sions of the Central Excise: Rules, 1944. 


2. The petitioner is a Publie L:mited 
Company incorporated under the [Indian 
Companies Act, 1913 and carries on busi- 
ness, inter alia, of manufacturing and 
sale of various kinds of paper at its fac- 
tory at Brajarajanagar.in the district of 
Sambalpur. Among other varieties . of 
paper it manufactures.a type of paper 
which is named as “Creame Wove 
paper”... Under the provisions o= the 
Central Excises and Salt Act, 1944 (Cen- 
tral Act I of 1944) (hereinafter referred 
to as the Act), a Schedule has been in- 
serted under Section 2 of tne Act zo the 
Statute. providing the different races of 
duty payable in respect of different 
items of goods. Item No. 17 of th=2 said 
Schedule reads as follows :— : 


(For Item 17 see page 26) 


The petitioner’s contention-is that it 
manufactures printing and writing 
paper, namely, “White printing. paper” 
and has been paying excise duty on such 
paper for some time past. Since 1955 till 
some time in 1961 the said paper which 
was being manufacturing by “he Com- 
pany was duly classified by the Central 
Excise Authorities as “Writing and Print- 
ing paper” irrespective of substance and 
excise duty was levied thereon or such 
basis, Upon an analysis duly made by 
the .chemical process the Central Excise 
Authorities were Satisfied that the classi- 
fication was proper. Th: quality of 
production and the raw - materiale used 
for such production particularly in res- 
pect of this class of paper have ccntinu- 


G. Rath, 


A.L R 





26 Ori. [Prs. 2-3] Orient Paper Mills v. Deputy Collector C. E. 
oe : Description of goods. Rate of duty - 


17. Paper, all sorts (including paste board, mill board, straw- 


Basic special excise. _ 


board and Cardboard) i in or in relation to the manufac. - 
ture of which any process is ordinarily carried on with 


the aid of power. 
(1) Cigarette tissue. 


(2) Blotting, toilet, target tissue other than cigarette 


tissue, teleprinter, type-writing, maidfeld, benk, bond, 


art, paper, chrome paper, tubsized papez, 


‘paper, stamp paper, cartridge paper, parchment and 
coated board (including art board, chrome board and 


board for plying cards). 


(3) Printing and writing paper, packing and wrapping 


paper, straw board ano pulp board, including grey 


board, corrogated board, duplex and triplex ‘boards, 


other sorts. 


(4) All other kinds of paper ad paper board, not REE 


` wise specified. 


ed to be the same and as such there can 
be no basis for any alteration in the‘ 
- classification. ` Between January and 
July 1965, samples of , the said paper 
manufactured by the Company were- 
drawn by the Central’ Excise Authorities 
and in August 1965 the petitioner was 
communicated the decision of the Cen- 
tral Excise Authorities that the 
which has hitherto been classified as 

“writing and printing paper” was akin 
to “Creame wove paper” and was, there- 
fore, to be classified not under the third 
category of Entry No. 17 of the Schedule, 
but under the second category, and as 
such there would be an. additional duty 
of 15 paise per kg. as’ indicated in the 
said entry. `- 


3. Soon heretter a. enna. was 
raised against the petitioner on 16-9-65 
of a sum of Rs. 42,491.90 paise ‘said to 
be the differential duty as per state- 
ment enclosed. For convenience the con- 
tents of the said notice of | demand 
are extracted : f 

“Demands for differential duty. 


Central Excise Series No. 56-A. . 
Serial No. E 236317/61. 


60 i 
Range M/s. O.-P. Mills 
Brajrajnagar Circle, 
Sambalpur. 

Form D .D. 2. 


NOTICE OF MISCELLANEOUS DE- 
MAND FOR PAYMENT OF 
DUTY | 


(Rules 9 (2), 10, 10-A. 13, 14. 14-A.19, 
37-A, 40, 48, 49, 140, 144, 153, 154, 156-B 
160, 164, 191, °191-A, 191-B, 196 and 


223-A. 
$ i 16-9-1965. 


paper | 


_aforesaid Act. 


‘of. differential duty on 


Rs. 1.00 20% of the basia 
per Kg. duty chargeable, 
cheque 
50.P.” Do. 
35 P. 20% of the basia 
per Kg. duty chargeable. 
50 P. 20% of-the basio 
per Kg. ‘duty chargeable, 


“MIs. Orient Paper Mills Ltd:, 

Brajrajnagar : 

Dt. Sambalpur , (Orissa) L. 4 No. 40/ 

Paper/55. 

Take notice that on behalf of the Cen~ 
tral Gcvernment, I hereby demand under 
bond/Rules 10 and 10-A. 


Reference (if any) vide order No. V/ 
17/22/1/65/16545/ Dt. -28-8-65 of. D/C 
Cuttack payment by you of the sum of 
Rs.  42,491-90 (Rupees forty two 
thousand four hundred .ninety-one and 
ps. 90 only) within ten days from the 
date hereof 

Particulars of Demand 4 

Quaritity of 236066.55 kilograms 

No. of packages 10364 Reams 

Variety Cream wove ; 

Tariff classification .17 (2) 

Rate of duty O. 15 p. (Fifteen paise dif- 
ferential duty as per statement enclosed) 

Sd/. Illegible Signature 
16-9-65 
Central Excise 
Orient Paper Mills 
. Brajrajnagar.” 

Subsequently on 16-11-65, a fresh in- 
timation was sent to the petitioner 
wherein the demand in question was 
classified under Rules 10 and 10-A of the 
Central Excise Rules (hereinafter re- 
ferred to as the Rules) framed under the 
The relevant portion of 
the said letter may also be extracted: 


‘Iam to inform you that the des 
mand DD2 E 236317/61 - 





60 . : 
dated 16-9-65 was issued for payment 
cream wove 
paper cleared as white printing paper, 


‘ in all amounting to Rs. 35409.92 paise 


‘on 


+ 


1971 
(basic} and Rs. 7081.98 paise on 


excise) under. Rules 10 and 10-A of the 
Central Excise Rules 1944. 


x x x x x 
This addendum bears specifically the 


abstract of the detailed statement enclos- 
Sl. Under rules Central Quantity 
No, Excise Rules 1944 involved. 
il. Rule 10 | 68120.70 Egs. 
2, Rule 104, 167945.80_kgs. 


236066.50 kgs. 


3 days thereafter, on 19-11-65.. the 
petitioner received another commurica- 
tion. on the self- -same subject which reads 
as follows :— 

“Sub : — Paper classification of. 


In this connection I am to ere you 
that the Rule 10 of C. E. Rules 1944 as 
noted on the body of the demand N> E 


60 
236317/61 dated 16-9-66 may please be 
treated as deleted as the claim falls under 
Rule 10-A only; that’ stands. 

Further this office’ C. No. PR-4-OMP-~ 
65/ 2320-22 dated 15-11-65 may. also kind- 
ly be treated as cancelled.” 

4. Mr. Govind Das, appearing for the 
petitioner, raises the following conten- 
tions :— 

(1) “Cream. Wove” is not a brand of 
manufactured paper described under the 
different classifications in Item No. 17 of 

‘the First Schedule of the Act. It is, 
therefore, not. open to the authorities 
charged with the administration of the 
Act and the Rules to add to the classifi- 
cation a new item and bring it under one 
of the ‘four categories occurring in 
Item No. 17 of the Schedule. According 
to him, such action is in excess of juris- 
diction vested in the authorities under 
the Act 


(2) The basis for the present classi- 
_ fication is a departmental instruction 
issued by the Collector of Central Ex- 
cise and is not the result of independent 
determination by the statutory autho- 
rity on whom the duty to assess has 
been imposed by law. 


(3) There has been no application of 
mind by the assessing authority in rais- 
ing the demand and as such the impugn- 
ed demand cannot be sustained. 


(4) The statutory authority was bound 
to act as a quasi-judicial Tribunal in 
making the assessment and raising the 
demand. The petitioner was, there“ore, 
entitled to hearing before the additional 
demand was raised and it was not epen 
to the opposite parties to have acted in 
such high-handed and arbitrary manner 
in raising a demand without hearing the 
petitioner. The impugned demand is, 
therefore, vitiated for non-compliance of 
the principles of natural justice, 


Orient Paper Mills v. Deputy Collector C. E. 
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ed with . this office letter under re- 
ference, in respect of quantity of paper 
cleared and differential duty involved 
under Rules 10 and 10-A of Central Ex- 


cise Rules 1944 respectively as given 
below : i 
Differentia] duty 
Basie Spl. excise 


Rs, 10218.11 Rs. 2043.62 
Rs, 25191.81 Rs. 5038.36 


Rs. 35409.92 Rs. 7081.98.” 


. (5) If the demand comes under R. 10 
of the Rules, there is a statutory limita- 
tion of 3 months while if it comes under 
Rule 10-A as a residuary demand there 
is.no limitation prescribed. According 
to Mr. Das, bulk of the demand must be 
held to be beyond limitation and as such 
no snd for the same could have been 
raise 


5. .We propose to examine the Fourth 
contention of Mr. Das first. It is not dis 
puted before us that the petitioner was 
not given any hearing before the addi- 
tional demand was raised. It is undis- 
puted that the jurisdiction which the as- 
sessing authority under the Act exercis- 

ed, apart from being statutory is also 
quasi-judicial. There can be no scope 
for dispute in view of the settled posi- 
tion in law that in such cases the asses- 
see is entitled to a reasonable hzaring 
before any decision can be taken or a de- 
mand against him can be raised and sus- 
tained. As has been held in various 
cases, a Tribunal of this type is nct ab- 
solved of the obligation of complying 
with the rule of natural justice œ@ ac- 
cording copa hae hearing to the assessee 
before finally disposing of a matter re- 
lating to assessment. The fundamental 
rule of natural justice that “a man has a 
right to: be heard” expressing in final 
analysis,. as it does, respect enforced by 
law for the feeling of just treatment, 
evolved through centuries of British and 
American Constitutional history and 
adopted and developed in this country 
represents a profound attitcde of fairness 
between man and man and particularly 
between individual and the Government. 
As this rule. embraces the whole notion 
of fair procedure; it is not confined only 
to the Courts strictly so-called, but takes 
within its sweep all quasi-judicial func- 
tions and to an extent even administra- 


, tive acts, for, to give every citizen a fair 


hearing is just as much a zanon of good 
administration as a good legal procedure. 
In this background, nothing is, in our 
view, more likely to conduce to just and 
right decision than the habit. of first 
giving a hearing to any- affected party 
and this element of fair procedure, it 
may be remembered, has its due place 
even in administrative justice. In a 
few cases of the Supreme Court very re- 
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cently decided their Lordships of. the 
Supreme Court have also reiterated this 
principle. Therefore, in ‘view of the 
admitted position that the petitioner had 
not been given an opportunity of hearing 
before the’ actual’ demand for additional 
differential duty was raised, the impugn- 
ed demand must be vacated and the peti- 
tioner should be afforded an opportunity 
of being heard fully before any : demand 
is raised. . On this sole ground the im- 
pugned: demand is’-liable to be. vacated. 
We, therefore, do not propose to exa- 
mine the four other points of Mr. Das 


which have. been referred ‘to . above, as. 


we think that the petitioner would be 
entitled to raise these objections before 
the statutory authority for a determina- 


tion on these questions in the:said forum.. 
6. Mr. Das brought to our notice ‘a 
recent decision of the Supreme Court in ` 


a case where the petitioner before us. 
was the appellant before the Supreme 
Court reported in AIR 1969: SC 48 Orient 
Paper Mills Ltd. v. . Union .of India, 
In the said case a similar dispute had 
been raised as to classification of printing 
paper under. different categories.. Their 
‘Lordships of the Supreme Court, while 
dealing with the direction of the ‘supe- 


rior authority in. the matter” of classifi- - 


cation of paper, observed, — 


“It is clear that at any rate the correct~ 


ness of the direction issued by the Board 


was put in issue during the hearing of. 


the revision’. applications. That apart, 
we are clearly. of the opinion. that even 
if the question of the legality of the 
directions issued .by the Board had not 
been taken before the authorities under 
- the Act, as that direction completely 
vitiates ~- the proceedings 
. mockery . of the judicial process, 
think we ought to consider the legality 


of that . direction. - For the reasons al- ` 


>- ready mentioned, ~we- hold that that 


. direction was invalid and the ‘same has :: 
- vitiated - the’. proceedings ` 


before the 
Collector as well as the. Government.” *- 
‘In the counter affidavit filed -in this 
` case the opposite partiés have. also taken 
the stand that the classification has been 


made on the basis -of the trade notice: 


~- issued by the ‘Collector of Central , Ex- 
cise in 1963..We, however, do not proceed 
to examine this point at length in “the 


present application as we are - directing - 


the matter to be remitted back to the 


assessing authority for a fresh deter-, 
mination. We -are sure that. the. peti- =- 


tioner would raise. this contention before 
the assessing authority on the basis of 
_ the view expressed by their -Lordships 


of the Supreme Court. and the matter .. 


would be examined in its proper per- 
spective at that stage. 


. T.. Mr. Rath, learned counsel for thé 
opposite parties, raised a preliminary ob- 
jection that the petitioner had a statutory. 


Puri Bank Ltd. v. Titaghur Paper Mills 


and makes: 
we. 


right of appeal under Section 35 of the 


Act ard it had also a right of revision: 


under Section 36 thereof. It was the 
duty .of the. petitioner to have exhausted 
the statutory remedies before it 
ed the ‘extraordinary jurisdiction of ‘this 


Court, and on this submission, he con~ 
. tended that we should not exercise our 


jurisdiction. We, however,-do not ac- 


cept tkis contention of Mr. Rath in view]. 
of -the fact that there has been a viola-|- 


tion of the rules of. natural justice and 
it has now been authoritatively - laid 
down .by the Supreme Court that if rules 
of natural justice are violated, the ag- 
grieved party is entitled to: invoke -the 
extraordinary jurisdiction under the Con- 


stitution instead of availing -the re-l- 


medy under the relevant. statute. In 
the circumstances; the.’ preliminary ob- 
jection is not entertained, >. - ~ . 


. 8 Cn the aforesaid analysis,’ we’ 
issue a. writ of certiorari and quash the ` 


demand in question, and we further 
direct ħat the assessing authority would 


give a reasonable opportunity `of being - 


heard žo. the petitioner and.-go int». the 


various contentions raised by. the ‘peti- - 


tioner:>efore any fresh demand for. dif- 
ferentic] duty ‘is..raised. This writ ap- 
plication is allowed with costs. Hearing 
fee of Rs, 200/- (two hundred). cant 


|G. K. MISRA; C. J.: 9. I agree. p 
: . Petition allowed. 
‘(AIR 1971 ORISSA 28 (V 58 C 10) 
B.K: PATRA, J. 


Official Liquidator, Puri Bank Ltd., 
(in Licuidation), Petitioner v. 


Original Suit No. 6 of 1964, D/- 19-1- 
1970. ` i - : 


Civil P. C. (1908), Order 21: Rule 54` 


—-.Attzchment when complete — Ser- 
vice of.prohibitory order to judgment- 


‘debtor is not contemplated. - 


_ It-cannot be said'that an attachment 
is not complete until the notice of. the 
prohibitory order is served on the owner 


of the property. since there is no direc-. 
tion in Order 21, Rule 54, Civil P. C. 


to that effect, and an-attachment is com- 


-plete and valid when a prohibitory order 


is proclaimed and affixed. AIR 1941-All 
41, Rel. on. (1965) 6 Guj LR 328, Diss. 
: (Para 11) 


Cases ` Referred : : Chronological Paras 


- (1965) 1965-6. Guj LR 328 = ILR 


(1965; Guj 899, Bai Kailas Gouri- 

v. Patel Shanabhai Nathabhai ` 1T 
(1958) AIR 1958 Orissa 187 (V 45) =. 

24 Cut LT 191, Satrughana Sahu A 

wv. State of Orissa- : 2, 9, 14, 15 
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A.LE. 


Invok- - 


Titaghur 
- Paper Mills and others, Defendants. - 


MITE 


(1941) AIR 1941 All 41 (V: 28) = 
ILR (1941) All 39, Karan a 


v. Ram Sahai 11 


J. Rath, for Plaintiff; D..P. Mohanty, 
`B. Mohapatra and .P. y. Ramdas, Addi- 
tional Standing Counsel and K. M. Swain, 
for “Defendants. 


PATRA, J.:— The 
Bank, now under. liquidation has filed 
this suit (a) for declaration’ that the sale 


deeds dated. 20-7-1959 (Ext. 7) and 31-7- 


1959 (Ext. A) executed by defendants ‘2 
and 3 in favour of defendant no. 1 are 
iva and inoperative against the plain- 
_ tiff} (b) for partition of the ‘suit lands 
measuring 32.10 acres into” two 
shares and.for recovery of possession of 


one such share; and (c) for recovery of- 


Rs. 1280/-.as past mesne profits for dam- 
ages for the period commencing from 
13-7-1960, the date when the plaintiff 
purchased. the half share of the disputed 
property in Court auction till 20-3-1964, 
the date of institution cf. the suit in res- 
pect of 8.23} acres out -of the disputed 
land with pendente me and .future mesne 
profits. 


2. The sthitiban Khata No. 51 i 


mouza Sultanpur has a total area of: A.- 


36.51 decimals. Out of ‘the above, -A. 
32.10 decimals of land are the properties 
comprised in the present suit. The dis- 
puted properties originally belonged to 
one Chapala Sundari Dei` from whom 
defendants 2 and 3 purchased the same 
on 11-6-1943. Defendants 2 and 3 had 
each an eéight annas’ undivided interest 
in. the suit property. It is not disputed 
that by notification dated 27-6-1953 issu- 
ed by Government under Section 2 ‘c) of 
Orissa Act 18 of 1948 (hereinafter re- 
ferred to as the Act), the project Paper 
Mill at Chowdwar was included in .the 
expression “development of .Industries”. 

Land was required for the paper mill 
for construction of the mill-proper and 
for railway siding. On 19th: August, 
1955,. Government: issued a notification 
under Section 3 of the Act for '- acquisi- 
tion of 541.05 acres of land for construc- 
tion of the mill proper. On 11-10-55, a 
similar notification was issued for ac- 
quiring 17.64 acres of land for the Rail- 
way siding. Admittedly the later noti- 
fication includes 4.33 acres of land Zorm- 
ing part-of the disputed land in the pre- 
sent suit. It is also not disputed. that ac- 
tion under Section 4 of the Act was also 
taken in respect of the-lands notified for 
acquisition, Section 5 of the Act pro- 
vides that when a notification of ac juisi- 
tion is served or published under Sec: 4, 
the land 
Provincial Government free from all 
éncumbrances on the date the notce is 
so served or. published in the gazette. 
Satrughna Sahu defendant. No. 3 here- 
after filed a writ application in this 


Court under Article 226 of the Corstitu- ` 


plaintiff Puri. 


equal - 


_It may be 
- 16.47 acres of land conveyed under the 


shall vest _ absolutely in’ the ` 
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tion challenging the validity of the noti- 
fications above-mentioned. and a Bench 
of this Court held -by its judgment 
dated 11-4-1958 that notification dated ` 
27-6-1953 is not only ultra vires the Con- 


‘stitution as offending Art..31° (2° but is 


also outside the scope of clause (c) of 
Section 2 of:the Act and that all proceed- 
ings taken in pursuance of: the notifica- 
tion are invalid (see Satrughana Sahu v. 
State of Orissa, (1958) 24 Cut LT 191 = 
(AIR 1958 Orissa 187)). Thereafter en 
8-4-1959, the Puri Bank in execution of a 
money decree it had obtained against 
defendant no. 3 Satrughana Sahu, attach- 


‘ed his eight annas interest in the dis- 


puted properties measuring 32-10 acres. 
Three months thereafter, defendants 2 
and 3 sold to defendant no. 1 the Tita- 
ghur Paper -Mills 16.47 acres of land out 
of the disputed lands by tke two 
Kabalas exhibit 7 dated 20-7-1959 and 
exhibit A. dated 31-8-59; and delivered 
possession of the lands to defendart no. 1. 
stated: here - that ‘the 


two Kabalas included -the 4.33 acres of 


land already referred to which formed 


a:portion of the properties in respect of 
which land acquisition notification dated 
11-10-1955 was issued under the Act. It 
was at this stage that Government enact- 
ed the ‘Land Acquisition Orissa Amend- 


`;ment and Validation Act 19 of 1959 


(hereafter referred to as the : Validation 
Act) which received the. assent of the 
President on 17th October, 1959 and was 
published.. in the gazette an 4-11-1959. It 
is unnecessary to refer at length to Sec- 
tion 4 of-the Validation Act. It žs suffi- 
cient to say that thereby the notifications ` 
which were impugned ' in the previous 


_ writ proceedings had been validated. In 


due course, “the land acquisition proceed- 


- ings which: started with the issue of the 


notifications dated 19-8-19§5 and 1l- 10- 
1955 culminated in the passing of an 


award on 18-8-1963. Meanwhile. zhe dis- 


puted lands which had been. previously 
attached in execution of the decree ob- . 
tained by the Puri Bank against Satru- 
ghna Sahu were. put up for. sale and on 
13-7-1960 the Puri. Bank purchas2d_ the 
attached undivided half share of 16.06 
acres of Satrughna. Sahu in the proper- 
ties: On 19-2-1962, the sale wes con- 
firmed and sale certificate was obtained 
by the plaintiff . who took delivery of 
possession of the purchased properties 
through Court on als 3-1952. 


2. Iti is the ¢ case of the plaintiff , that 
as defendant No. 1 had purchased 16.06 


acres of land-‘out öf the disputed pro- 


perties. measuring 32.10 acres at a. time 
when an eight annas Shere-in the pro- 
perties had already -been attached in 
execution of the decree which the plain- 
tiff “had. obtained against Satrughna 
Sahu, the sales evidenced by the two 
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Kabalas Exts. 7 and A are not binding 
on the plaintiff to the. extent of Satru- 
ghna’s half share therein measuring 8.03 
acres of land and that as from 13-7-1960, 
the date when the plaintiff purchased 
the property ` in Court. Auction defen- 
dant No. 1 is in unlawful possession of 
8.03 -acres of land; the Bank is entitled 
to claim. mesne profits from defendant 
No. 1. That apart, the plaintiff is entitl- 


ed to get the disputed lands measuring’ 


32.10 acres partitioned into. two equal 
shares and to obtain possession. of’ one 
such share. * ` 


4. The suit poked ‘ex parte Aalst 
defendants Nos. 4 and 5. 


5. Defendant > No. 1 pE the 
plaintiffs claim: that there . was 
ever any attachment of eight annas 


share in the. disputed . property .at the 
instance of the plaintiff. . Consequently 
defendant No. 1, being. a purchaser for 
value of the 16.47 acres of land without 
notice of any attachment thereon has 
acquired a valid title to the properties. 
In any event, 4.33 acres of land out .of 
the above, having been the. subject- 
matter of land acquisition ‘proceedings 
started in the year 1955, which has been 
validated with retrospective effect by 
the Validation Act in 1959, the plaintiff 
cannot claim any interest therein. It is 


ties. 


6. Defendant No. 2 in his written 
statement did not admit that there was 
ever any attachment of eight annas 
interest of defendant No. 3 in the suit 
properties, that these attached proper- 
ties were. ever put up for sale and pur- 


chased by the plaintiff and that the latter - 
ever got possession of the same through . 


Court. He contended that on. some of 
the disputed plots of land there were 
under-rayats who were in Khas posses- 
sion thereof and as these 
interests were neither attached nor sold, 
` the plaintiff cannot be deemed to have 
purchased those interests. To his 
written statement he appended a sche- 
dule giving a list of such. lands. 
contended by . him ‘that -during ‘the 
years 1961 and 1962, he had purchased 
the under-rayati interests in such lands 
from the sikmi tenants and claims that 
those plots should not form the subject- 
matter of partition. 


7. After the .written statements were 
filed, the plaintiff by an amendment of 
the *plaint contended that he came: to 
-learn that defendant“ No. 1 having pur- 


chased an area. of 16.47 acres under the - 


Khabalas .: Exhibits 7 and A including 
8.05 acres ‘which were attached by the 
Court at the instance. of the plaintiff put 
forth a claim: for compensation before 
the Land Acquisition Officer in respect 


‘No. 2 
also contended that the suit is barred -by. - 


limitation’ and is bar for defect of par. 


under-rayati ` 


It is. 


Ae L È. 
of the lands purchased by him (defen- 


dant No. 1) and obtained compensation. 
It is, therefore, prayed in the alterna- 


tive by the plaintiff that. if for any poe f 


son his prayer for partition and.. 
covery of possession in respect of ay 
portion of his share in the disputed 
ds is not allowed on the ground ‘that 
the land has already been acquired in 
the land acquisition proceedings, he 
should. be entitled to.a proportionate 
share in the compensation received by 
defendant No.1 in respect of those 


_ lands, Defendant No. 1 in the additional 


written statement filed by him ~ denied 
these `~ allegations and the plaintiffs 


alternative claim based thereon. 


8. On the -pleadings . 
following. issues 
determined : 


“I. -Is the suit as laid maintainable? 
2.:Has the plaintiff any cause of action 
against the defendants in view of the 


aforesaid, the 


provisions: of the Orissa Act No. 19 of- 
1959? - 


3. Is the suit barred by limitation?: $ 
4. Is the suit bad for defect of parties? 
5. - Has: the plaintiff acquired the 


under-tenancy right in respect of: A.7.87 


decimals mentioned in Schedule A of 
the aoe statement of - defendant 


6. te the plaintiff entitled to Hek Khas 
possession by: partition of the. lands men- 
tioned in Schedule A of the written 
statement of defendant No. 2? ` 

7. Is the plaintiffs purchased land to 
the extent of eight annas share of the 
disputed property .measuring A. 32.10 in 
auction sale, of Ex. C. No. 54/58 as given 
in schedule of the plaint valid as against 
the defendants Nos. 1 to 3? 

8. Is the transfer by sale. deeds dated 
20-7-59 and 31-7-59 executed by the 
defendants 2 and 3 in favour of the de- 


fendant No. 1 valid and binding on the - 
‘plaintiff and, if so, to what extent? 


9. Is the plaintiff entitled to mesne 
profits, if any, from defendant No.1 in 
respect of the area measuring more or 
less than A. 7.985 as noted in the sengs 
dule of the plaint? 

10. Is the plaintiff entitled to compen- 
sation money which is payable in res- 
pect of the plaintiffs eight annas share 
of a'part thereof which would be found 


‘to -have been acquired by the defen- ` 


dants Nos. 4 and 5 for defendant No. 17 


11. Is the plaintiff entitled to his ‘eight 
annas share partitioned of with defen- 


. dants Nos..1 to 3, the balance area of 


plaintiff's purchased land after deduct- 
ing the aréa acquired for defendant 
No. 1 under the Land Acquisition Act? 


12. Has the defendant No. 1 received 
_on first occasion compensation money: of 
‘Rs. 1507-27 paise from -defendants Nos, 4 


were framed to ` be 


k] 
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and 5 on 21-8-63 on account of the ac- 
quisition of some of the disputed: lands 
for the Railway siding in the Lanc Ac- 
quisition Case No. 1 (C) of 1954-55. If 
so is the plaintiff entitled to the same 
from defendant No. 1? 


13. To what relief if any, is the plan- 
tiff entitled?” 


9. Issues 7, 8 and u:— These issues 
may be taken up together. As already 
indicated, out of the disputed lands 
measuring 32.10 acres, an extent of land 
measuring 4.33 acres was included in 
the land acquisition notification issued 
in the year 1955. Although these noti- 
fications were declared illegal and ultra 
vires the Constitution by a Bench of 
this Court in the case reported in 24 Cut 
‘LT 191 = (AIR 1958 Orissa 187), these 
notifications. were subsequently .validat- 
ed under the Validation Act. The posi- 
tion prima facie therefore is that the 
4.33 acres of land. were validly acquired 
in the year 1955 and the lands vested 
absolutely in the State Government free 
from all encumbrances. These 4.33 acres 
were no more the property of efen- 
dants 2 and 3 by April 1959 when in 
execution of the decree the plaintif had 
obtained against Satrughna Sahu Cefen- 
dant No. 3 his: half share in the disput- 
ed properties was sought to be atteched. 
Assuming that the attachment and, the 
. subsequent sale were.all true, it must 
follow that what was validly attacked is 
not Satrughna Sahu’s eight annas share 
in the entire disputed land of 32.10 acres 
but only his half share.in 27.67 acres 
(the balance remaining: after deducting 
4.33 acres from 32.10 acres). 

10. This leads me to a consideration 
of the question whether the attackment 
said to have been. effected in execution 
of the decree which the plaintiff had 
obtained against Satrughna Sahu is true 
and valid. Ext. 1 is the writ of attach- 
ment and it purports to have been exe- 
cuted by Bhaskar Chandra Das P. W. 1, 
a process-server of the Civil Courts, 
Cuttack, He deposed that he executed 
the writ of attachment in respect cf the 
lands mentioned in the schedule artach- 
ed to the writ and that the lands were 
identified to him by one Uli Mohammad 
and that Kunjabehari Mangaraj P. W. 4 
an employee. of the plaintiff was also 
present at the time of.execution cf the 
writ. Ext 1/1 is his report which shows 
that he got the proclamation abort the 
fact of attachment made by beat of 
drum, that he himself. read ovt- the 
writ in presence of the persons who had 
’ gathered at the spot and that he affixed 
a copy of the writ of attachment on a 
pole fixed on one of the attached plots 
and that subsequently he affixed a .copy 
of the writ of attachment on the notice 
board of the Court. His evidence regard- 
ing attachment is corroborated by that 


‘in which the land is 
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of P. W. 4 from whom it was elicited 
that the pole was fixed in token of 
attachment on plot No: 301; which, as 
the schedule of attached property shows, 
is the biggest plot with an area cf 13.85 
acres. Uli Mohammed who, according 
to the process-server had identified the 
lands is dead. It was zommented on 
behalf of. the contesting defendants that 
neither of the two persons who. signed as 
attesting witnesses in the writ of attach- 
ment has been examined. But I am nof 
prepared to draw any adverse inference 
from such non-examination. when the 
peon who actually executed the writ 
and who is a disinterested] witness has 
stated that the writ in fact was 2>xecut- 
ed. Neither of the two contesting defen- 
dants has categorically stated that the 
attachment is not true. All thet they 
state is that they are not aware of any 
such attachment. If it is their cease that 
the two attesting witnesses, had they 
been examined, would not have support- 
ed the plaintiff’s -case it was open to the 
defendants to examine those two wit- 
nesses themselves. But this’ has not 
been done. In the circumstances. I ac- 
cept the plaintiffs case and. hold - that 
the writ of attachment was actually 
executed in the locality and that a copy 
of the writ of attachment was also affix- 
ed on the notice board of the. Court 
house. 


11. Mr. B. Mohapatra, learned Advo- 
cate appearing for defendant No. 1 con- 
tended that in the, “absencé of any evi- 
dence to show that a copy of the writ of 
attachment was served on the judgment- 


. debtor. defendant No. 3, the attechment 


must be held to be invalid. Rul= 54 of 
Order 21 of the Code of Civil Procedure 
deals - with attachment cf immoveable 
property made in execution cf a decree 
and it runs as follows: 


“54. Attachment of immoveab-_e pro~ 
perty.—(1) Where the property is im- 
moveable, the attachment shall be made 
by an order prohibiting the judgment- 
debtor from. transferring or charging the 
property in any way, and all persons 
from taking any benefit from such trans- 
fer or charge. 


(2) The order shall be proclaimed af 
some place on or adjacent to such pro- 
perty by beat of drum or other custo- 
mary mode, and a copy of the order 
shall be affixed on a conspicuous part of 
the property and then upon a ccnspicu- 


ous part of the court-house, ani also, 
where the property is land paying 
revenue to the Government, in the 


the office of the. Collector of the district 
situate and also 
where the property is situate within 
Cantonment | limits, in the office of the 
Local Cantonment Board and tha Mili- 
tary Estates Officer concerned.” 
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It would thus be seen’ that theré is no 
direction in Order 21, Rule 54, C. P. C. 
that a copy of the: prohibitory order shall 
be served upon the judgment-debtor. All 
that is enjoined is that an order should 
be passed by the-Court prohibiting the 
judgment-debtor from transferring or 
charging the property in any way, and 
all persons from taking any benefit from 
such transfer or charge. After such an 
order is passed. by the Court, the ` rule 
enjoins that it should be proclaimed and 
affixed in the manner prescribed in’ sub- 
tule (2). Mr. Mohapatra relies on a deci- 
sion of a learned Single Judge of Guja- 
rat High Court in Bai Kailas Gouri v. 
Patel Shanabhai Nathabhai, (1965) 6 Guj 
LR 328. The learned Judge is of opinion 
that the first sub-rule of Order 21, R. 54 
deals with judgment-debtor and second 
sub-rule deals with informing the gene- 
ral public regarding the attachment, and 
while the second sub-rule deals with the 
mode of informing the public in general 
the first sub-rule requires the judgment- 
debtor to be prohibited.. His ` Lordship 
has taken the view that the judgment- 
debtor cannot be prohibited unless he is 
informed of the order of ` prohibition. 


This decision is in direct conflict with ʻa 


Bench decision of the- Allahabad High 
Court in Karan.Singh v. Ram Sahai, AIR 
1941 All 41, where’ their Lordships have 


expressed the view that the proposition: 


that an attachment is not complete until 
the notice of the prohibitory order is 
served on the owner of the property” is 
unwarranted since there is no direction 
in Order 21, Rule 54, Civil P. C. to 
that effect, and that an attachment is 
complete and valid when a . prohibitory 
order is proclaimed and affixed. This 
view appears to me to be in accordance 
with the language of the rule and I 
would accept it in ` preference to the 
view expressed by the learned ‘Single 
Judge of the 
would, therefore, hold that the eight 
annas share of defendant No. 3 in 27.67 
acres out of the disputed lands as re- 


` ferred to already has been validly 
attached under Ext. 1. nae 
12. P. W. 4 has deposed that the 


lands attached were subsequently put to 
auction sale and purchased by the Bank 
and after purchase, the sale certificate 
was obtained and possession was deliver- 
ed to the Bank through Court. The 
delivery of possession is evidenced . by 
the: writ of delivery Ext. 5/a- P.W. 5 
Balaram Singh who was a process-server 
of the Civil Courts executed the writ 
and deposes that he delivered possession 


of the properties mentioned in the sche-- 


dule attached -to the writ to- Kunja- 
bihari Mangaraj P. W: 4, who is the law 
agent of the plaintiff. The property 
purchased by the Bank being an undivid- 
ed share in certain properties, only 


“to have vested in the 


Gujarat High Court. I 


symbolic possession was given. Nothing 
has been elicited in the- cross-examina- 
tion of P. W. 4 or P. W. 5 to throw any 
doubt on -the truth of the statements 
made by them on this point. 


13. It, is not disputed before me thaf 
apart from the 4.33 acres of land out of 
the disputed 32.10 acres the balance 27.67 
acres of land did not form the subject- 


-matter of the. land acquisition proceed- 


ings. By the time attachment took place, 
these’ 27.67 acres of land ‘belonged to 
defendants 2 and 3 jointly each having 
an eight annas interest therein. The 
eight annas share of defendant No. 3 in 
these 27.67 acres of land had been valid- 
ly attached on 8-4-1959. Thereafter, by 
the two sale deeds Exhibit 7 and Exhi- 
bit ‘A’, defendant No: 1 purchased from 
defendants 2 and 3, 16.47 acres of land. 
The land so purchased--included 4.33 
acres of land referred to above, the title 
to which, as a result of the subsequent 
validation -proceedings, must be deemed 
State in .1955 
before the attachment took place.:So far 


.as the balance 12.14 acres (16.47 — 4.33) 


are concerned; the ` purchase of defen- 
dant No. 1 is clearly subject to the prior 
attachment made under Exhibit 1, in 
respect of eight annas share therein. 
Since the .attachment is- a valid one, 
defendant No. 1 would not be heard to 
say that he is a bona fide purchaser for 
value. without notice of attachment. 
These issues are accordingly answered. 


. 14. Issues 5 and 6. Defendant No. 2 
contends that on some of the disputed 
plots,. there are sikmi tenants when the 
attachment took place and that any right 
which the plaintiff has acquired in res- 
pect of the eight annas share in the dis- 
puted property will be subject to .the 
rights of the sikmi tenants. He has. fur- 
ther averred that he has since purchased 
the sikmi right from some of the tenants 
and that consequently when effecting a 
partition of the disputed properties, the 
few plots. the sikmi right in- which has 
been purchased by defendant No. 2 
should be set apart to be- allotted to -hiš 
share. But the. plaintiff and defendant 
No. 1 state on the other hand that there 
were no sikmi tenants at any time over 
any portion of the disputed -properties. 
None of the alleged Sikmi tenants has 
been examined by defendant No. 2, nor 
have the..sikmi khatas been produced in 
Court. In support of his contention, 
defendant No. 2 filed only the current 
settlement khatian in respect of khata 
No. 51 which in its ‘remarks’ column 
shows that some of the plots were in 
possession of tenants. The purchase of . 
disputed lands by defendants 2 and 3 
from Chapala Sundari Dei was long 
after the current settlement operations | 
were over. Although the sale deed is 
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not produced in Court, it is admitted by 
defendant No. 2in cross-examination that 
it was not- mentiohed ‘in. the sale deed 
that some of the plots conveyed under 
that kabala were in occupation of sikmi 
tenants. It is admitted by defendant 
No. 2 that khas possession of the lands 


covered by land acquisition notifications. 


was made over to the mill and that khas 
possession of the lands covered by the 
two sale deeds Ext.-7 and Ext. A was 
also made over to the defendant No. 1 
after execution of the kabalas. If by 
that time some of the-disputed plcts of 
land were in occupation of sikmi tenants, 
it is not understood how defendants 2 
and 3 could have made over khas 
possession of the lands to- cefen- 
dant No. 1: In O. J. C. No. 
of 1956 = 24 Cut LT 191 = (AIR 
1958 Orissa 187), Satrughna Sahu had 
filed an affidavit in Court which is now 
marked as Ext. 4. He had categorically 
stated in paragraph 3 of his affdavit 
that none of the lands forming the sub- 
ject-matter of the writ proceedings was 
ever in possession of any sikmi tenant. 
Defendant No. 2 himself has filed Ext. G 
which is a certified copy -of an order 
raia in a proceeding-.under Sec. 145, 
riminal P. C. in which Anadi Swain 
and four others were the first part” and 
Sidha Sahu, 
No. 2 and -others were the. second party. 
The subject-matter of the S. 145 prcceed- 
_ ings were certain plots of land which in 
the current settlement khatian Ezt. H 


were shown as tenanted. The first party ` 


claimed to be in khas possession of the 
lands. and' this was ‘contested by the 
second party members who claim zo be 
in khas possession themselves. The 
proceedings terminated in favour af the 
second party, that is, the predecessors-in 
interest of deferidants 2 and 3. 
nothing on -record to show that when 
some lands appertaining to the dissuted 
khata were acquired under the land ac- 
quisition proceedings, any of the sikmi 
tenants preferred any claim for com- 
pensation on the ground that they were 
in possession of the same. On the other 
hand, the award Ext. 2° shows that no 
‘part of the compensation was paid to 
any of these so-called sikmi tenants. In 


these circumstances, I am not presared_ 


to accept the claim of ` defendant No. 2 
that any sikmi tenant was in possession 
of any of the disputed lands or had any 
right over the same when ‘attackment 
took place. In the circumstances I must 
also hold that the Kabalas Ext. F series 
alleged to have been executed by some 
sikmi tenants in ‘favour of defendant 
No.°2 are not valid and: genuine. In 
view of this finding, it is unnecessary to 
consider the further question of whe- 
ther sikmi right is at all alienable. I 
would, therefore, hold that the clam of 
ee a wo 4% 


- tions. 


the father of defendant” 


There is - 


. claim any proportionate 
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the plaintiff for partition has to be 
decided on the footing. that no sikmi 
tenant had ever any right over amy of 
the disputed plots of land, 


15. Issues 10 and 12.—It has already 
been stated that after this Court zender- 
ed its decision in O. J.C. No. 252 of 1956=: 
24 Cut LT-191° = (AIR 1958 Orissa 187), 
declaring the land acquisition notifica- 
tions invalid, defendant No. 1 purchased 


` under the kabalas Ext. 7 and Ext. A 


16.47 acres of land out of the properties 
in dispute in the suit and that this pur- 
chase included 4.33 acres which were in- 
cluded in the land acquisition notifica- 
It is stated on the plaintif’s side 
that when . subsequently the lard ac- 
quisition notifications were velidated 
and the land- acquisition proceedings 
were continued, defendant No. 1 as pur- 
chaser of 16.47 acres of land claimed the 


~: compensation payable for the acquisi- 
-tion of these 


lands. On the basis of 
these facts, two contentiors are put for~ 
ward on the plaintiffs side:-— 


(1) So far as the 4.33 acres of land are 
concerned, plaintiff claims title not on 
the basis of the land acquisition pro- 
ceedings, but on the basis of his pur- 
chase which admittedly was subsequent 
to the attachment and that therefore 
even in respect of eight annas share in 
these 4.33 acres of land, the plaintiff has 
acquired valid title by his Court auction 


_ purchase; and 


(2) even otherwise, he is entisled to 
recover from defendant No. 1 >ropor- 
tionate compensation in respect of the 
4.33 acres of land. 


Neither of these two contentions ap- 
pears to me to be acceptable. Th= effect 
of the Validation’ Act is to validate the 
land acquisition proceedings started in 
1955. When, therefore, in 195& itself, 
the notified lands including the 4.33 
acres of land vested in the Government 
free from all - encumbrances, thet legal 
position is not in any way affected if 
subsequently defendant No. 1 purported 
to purchase that very same property by 
a private sale. Whether in the circum- 
stances, defendant No. 1 was at all en- 
titled to receive any compensation from 
the Land Acquisition Officer is a dif- 
ferént matter and in this case is of no 
consequence because Governmert after 
all were acquiring property for tne mill 
and: at the - mill’s expense. If, in the 
circumstances explained above,. the 
plaintiff -has “not acquired any title to an 
eight annas share in 4.33 acres of land, 
he would not certainly be entifled to- 
share in the 
compensation. i g 


-16. Issues 1 to ia Not pressed. 


17. Issues 9 and 13.—-It follows from 
the findings above that although in 
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execution of the money decree which 
the plaintiff had obtained against defen- 
dant No. 3, attachment was effected in 
respect of defendant No. 3’s eight annas 
share in the disputed lands measuring 
32.10 acres, the attachment is valid only 
in respect of the eight annas share of 
defendant No. 3 in 27.67 acres of land 
because title in respect -of the balance 
4.33 acres of land had already vested in 


the State as a result of the land acquisi-__ 


tion proceedings. These 4.33 acres can- 
not therefore be the subject-matter of 
partition. In the Court sale that follow- 
ed, plaintiff purchased an eight annas 
share in the 27.67 acres of land. There- 
fore, the plaintiff is entitled to obtain 
possession of this eight annas share in 
27.67 acres of land after getting the 
same partitioned by metes*‘and bounds.: 


18. These 27.67 acres of land includes 


sequent to the attachment, had purchas~ 
ed from defendants 3 and 4. Along with 
other disputed lands, these 12.14 acres 
would normally be partitioned: into 
metes and bounds and possession of 6.07 
acres out of this land has to be given to 
the plaintiff. It is not disputed before 
me that over the entire 1647 acres of 
land which the defendant No. 1 got from 
defendants 1 and 2, a part through land 
acquisition proceedings and. the rest by, 
private sale, Railway lines have been 
laid and the entire land is being used as 
Railway siding for defendant No. Ts 
factory. If the decree for partition is to 
be enforced, the Railway lines are to be 
dismantled thereby causing great loss 
and inconvenience to defendant No. 1. 
The plaintiff Puri Bank is now under 
liquidation and it is not interested in the 
lands as such. Even if the Bank now 
gets possession of the lands, the lands in 
due course will have to be sold. In the 
circumstances, Mr. J. Rath learned Ad- 
vocate appearing for the plaintiff con- 
ceded — and in my opinion it is a well- 
founded concession having regard to the 
circumstances ' stated above — that in 


lieu of getting a half share out of 12.14 . 


acres of land referred to above which is 
now in possession of defendant No. 1, 
the plaintiff is prepared to accept from 
defendant No. 1 the value thereof as 
determined in the final decree proceed- 
ings. S 


19. There then remains the question 
relating to mesne profits to which the 
plaintiff is entitled in respect of his share 
of the disputed lands from’ the date of 
his purchase till the date of the suit. 
Mesne profits in respect of the lands 
which would actually be allotted to the 
plaintiff in partition would be determin- 
ed in the final decree proceedings. In 
respect of the half share of the 12.14 
acres of land which is now in possession 
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_above, 12.14 acres of land 
12.14 acres which defendant No. 1, sub-~ 
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of the Company and in respect of which 
the plaintiff is prepared to receive its 
value, the mesne profits would be in the 
shape of interest at the rate of six per 
cent per annum.. , 


20. In the result, the suit is decreed 
preliminarily in part on contest against 
defendants 1 to 3 and ex parte 
against defendants 4 and 5, with costs, 
payable by defendants 1 to 3 alone. Out 
measuring 32.10 
acres, an area 4.33 acres in extent and 
which formed the subject-matter of land 
acquisition proceedings should be ex- 
cluded from partition. The right of the 
plaintiff to get the remaining 27.67 acres 
of land partitioned into two equal shares 
and to recover possession: of one such 
share is declared, but in-view of what 
has been stated. in- paragraph No. 18 
out of the 
above which is now in possession of 
defendant No. 1 shall be excluded from 
partition, in lieu thereof, the plaintiff 
would recover from defendant No. 1 
half of the value of these 12.14 acres of 
land to be determined. in final decree 
proceedings, and “compensation at six 
per cent per annum thereon from 19-2- 
1962 till the date of the institution of 


the suit.and pendente lite: compensation 


of 6% per ‘annum till’ payment. The 
remaining 15.33 acres of land shall be 
divided by metes and bounds into two 
equal shares and -possession ‘of one such 
share shall be ‘delivered to the plaintiff. 
The plaintiff shall also be entitled to 
mesne profits on the share so delivered 
to-him from 19-2-1962 till delivery of 
possession. Let a preliminary decree be 
drawn up accordingly. Advocate’s fee 
shall be on contested scale. 


a Order ‘accordingly. 
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- Hemanta Kumar Das and others, Ap- 


pellants v. Lilabati Bewa and others,- 


Respondents. 


Misc. Appeal No. 31 of 1969, D/- 18-2- 
1970, from order of Sub-J., Cuttack, D/- 
4-12-1968. f . 


Civil P.. C. (1908), O. 39, Rule 1 — 
Temporary injunction — Grant of — 
Principles — Award under S. 18, Land 
Acquisition Act apportioning compensa- 
tion amount — Suit to set it aside on 
ground of fraud — Not sufficient ground 
to grant injunction restraining other party 
from withdrawing amount — Land Ac- 
quisition Act (1894), S. 18. 


IN/IN/E306/70/DVT/B 
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The well-settled principles which 
govern exercise of the discretion con- 
ferred under Order 39, Rule 1 in the 
grant of injunction are (1) the parson 
seeking a temporary injurction 
must satisfy the court that there 
is a serious question to be tried 
in the suit and that on the facts before 
the Court there is a probability o his 
being entitled to the relief asked for; 
(2) court’s interference is necessary to 
protect the applicant from the species of 
injury which is described as irreparable 
before his legal right can be established 
on trial and (3) the comparative mis- 
chief or inconvenience whichis likely to 
occur from, withholding the injurction 
will be greater than that which is -ikely 
to arise from granting it. (Para 4) 


Where an award apportioning the 
compensation amount ` between the res- 
pective parties in land acquisition pro- 
ceedings is passed and has become final, 
the mere fact that one of the parties 
seeks to set aside the award, on giound 
of fraud is not sufficient for granting 
injunction restraining another arty 
from receiving the amcunt of compensa- 
tion. It must further vrove that it will 
be put to irreparable loss unless inijunc- 
tion is granted. Grant of temporary 
injunction, held, was not justified when 
the other party offered to furnish ad- 
equate security. (Paras 5, 6) 


D. P. Rath, for Appellants; B. B. Sahu 
and R. N. Mohanty (2), for Respondents. 


A. MISRA, J.—This appeal has been- 


preferred against an order granting 
temporary injunction restraining the 
appellants from withdrawing the com- 
pensation money awarded to their share 
in a land acquisition proceeding. 


2. The facts, in brief, are that 1.294 
acres of land were acquired by the State 
in 1952 in Land Acquisition Case No. 3 
of 1952-53. In the course of the said 
proceeding, the Land Acquisition CoHec- 
tor made a reference u/s. 18 of the 
Land Acquisition Act to the District 
Judge, Cuttack which was registered as 
Misc. Case No. 64 of 1956 (L.A.) In 
the said proceeding before the Land 
Acquisition Court, it was held that res- 
pondents Nos. 1 to 8 were entitled to 
one-third interest in the acquired pro- 
perty and the court passed orders ap- 
portioning the compensation awerded 
between the different parties. Respon- 
dents Nos. 1 to 8 filed .T. S. No. 73 of 
1968 to set aside the aforementioned 
award on grounds of fraud and claimed 
that they alone are entitled to the entire 
compensation money amounting to 
about Rs. 85,000/-. They also filed a 
petition under Order 3¢, Rules 1 and 2, 
Civil P. C. for grant of a temporary 
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injunction restraining the pres2nt appel- 
lants from withdrawing the compensa- 
tion money awarded to their share by 
the Land Acquisition Court.. The learn- 
ed Subordinate Judge allowec this pra- 
yer and issued a temporary injunction 
restraining the appellants from with- 
drawing their share of the compensation 
money till disposal of the suit. The said 
order is under challenge in this appeal. 


3. For the appellants, it is contended 
that in the circumstances prored, there 
is no valid ground for issue cf a tem- 
porary injunction, particularly when 
they are prepared to furnish adequate 
security for the amount to be with- 
drawn, they will be put to ccnsiderable 
loss as the compensation money already 
in deposit will not earn any interest 
during the.period payment is not made 
to them in accordance with te injunc- 
tion: order. On the other hand, learned 
counsel for respondents Nos. 1 to 8 con- 
tends that though the Land Acquisition 
Court has passed an award declaring 
the share to which the appellants are 
entitled, the said award having been 
brought about by fraud committed by 
the appellants, they should not be allow- 
ed to withdraw the amount, and in case 
such withdrawal is permitted, plaintiffs 
will be put to considerable hardship in 
recovering the same . when ultimately 
they succeed in the suit. It is also argu- 
ed that when the validity of the award 
is being’ challenged on grounds of fraud, 
it is necessary that the status quo as it 
was on the date of the suit should be 
maintained. 


4. The well-settled principles which 
govern exercise of the discrection con- 
ferred under Order 39, R. 1, Civil P. C. 
inthe grant of injunction are (I) the per- 
son seeking a temporary injunction 
must satisfy the Court that “here is a 
serious question to be tried in the suit 
and that on the facts before the Court 
there is a probability of his being entitl- 
ed to the relief asked for; (2) Court’s}. 
interference is necessary to protect the 
applicant from the species of injury 
which is described as irreparable before 
his legal right can be established on 
trial and (3) the comparative mischief 
or inconvenience which is likely to oc- 
cur from withholding the -njunction 
will be greater than that whick. is likely 
to arise from granting it. 


5. In the present case, there is no 
dispute that the award passed by the 
Land Acquisition Court arportioning the 
compensation amount between the res- 
pective parties has the force of a decree. 
No appeal was filed against the said 
decision of the Land Acquisition Court, 
and as such, so long it stands, she appel- 
lants are entitled to the share of money 
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awarded to them. Plaintiffs in the title 
suit have sought to set aside the -deci- 
Sion of the Land Acquisition Court on 
grounds of fraud. To succeed in such 
a suit, the onus necessarily is on the 
plaintiffs to establish.. positively the 
Species of fraud: on which the. award of 
the Land Acquisition Court is sought to 
be set aside. This-will depend on the 
evidence and other material produced 
before the court at the trial. In such 
circumstances, at best it can. be said that 


there is a point to be decided on merits. 


about the alleged fraud having been 
perpetuated. The court below has 
observed that the principle of granting 
injunction is to maintain the status quo. 
Strictly, this is not a correct enuncia- 
tion of the principle. As already stated, 
even if it is‘held’ tbat, plaintiffs have 
got a prima, facie case or a point to be 


decided in the suit, that by -itself will, 


` mot be sufficient to grant an injunction: 
The applicants must further show that 


in the event of withholding the relief. 
for temporary injunction; they will suf- > 


fer irreparable injury, that balance: of 
comparative mischief or . inconveniencé 
‘Iwill justify -grant of such temporary 
injunction and the existence of a clear 
necessity ` for affording - immediate: pro- 
tection. - 


6. In the ia “case; , the appre- 
hension -of plaintiffs is that -unless- such 
a.temporary injunction is granted and 
appellants are allowed to withdraw. 
their share of the compensation, plain- 
tiffs will be unable to’ recover. the 
amount when ultimately they - succeed. 
This apprehended injury, in our opinion, 


cannot be considered irreparable or even . 
have all along 


substantial. - Appellarits 
offered to furnish adequate security for 
the amount to be withdrawn by them. 
Therefore, even if plaintiffs- respondents 


Nos. 1 to 8 ultimately succeed in the’ 


suit, the decision of the Land Acquisi- 
tion Court is set aside and they are 
found entitled to the entire: compensa- 
tion money, there will be no difficulty 


in their recovering. the amount from the 


security furnished’ by the - ‘appellants. 
The balance of convenience, in our 
opinion, also does not justify grant of 
the temporary injunction. Admittedly, 
the entire compensation money which is 
a heavy amount is already in depo- 
sit and will.not earn any interest so 
long it continues īn deposit, 
ing the appellants from withdrawing 
their share will mean nothing else than 
allowing the amount of compensation to 
remain in idle deposit. On the other 
hand,.if appellants are allowed to with- 
draw their share of the money,. they will 
derive benefit by earning interest or 


utilising it. otherwise instead -of its con- ` 


tinuing as dead capital. The present 
case is not one where refusal of- the 
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Restrain- . 
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injunction will result in injury or 
damage to the property which would 
necessitate immediate protection. . All 
that the plaintiffs can achieve by con- 
tinuance of the injunction is to prevent 
the appellants from taking their share 
of the money granted under the award 
of the Land Acquisition . Court. Thus, 
considered from any point of view, in 
our opinion, it is not a fit case for grant 
of a temporary. injunction, : particularly 
when. appellants offer to furnish ade- 
quate security for the amount before 
withdrawing their share. - 


7. Hence, we allow the. appeal, set 
aside the order of the court’ bélow ana 
order that appellants be entitled ` 
withdraw their share of the a 
tion money as 
suff- 
cient security inimmoveable properties 
to the satisfaction of the learned Sub- 
ordinate Judge.” In the cee 
there will be no order as. to costs, 

PATRA, J—8. I agree. | oa 
` i ` Appeal allowed. 
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Shivaratan Inderchand Munda, Peti- 


tioner 
Orissa, ° Opposite Party. . 
- O. J. C..19 of 1968, D/- 6- 4-1970. 


Sales Tax — Orissa Sales Tax Act (14 i 


of 1947), S. 29(2) (nn) — Rules under — 
R. 42A of Orissa Sales Tax Rules (1947) 


— Validity — Rule is not ultra vires the. 
Act — AIR 1969 Mad 91, Dissented from, © 


S. 15(b) ` 


It would appear both from `S 

of the Central Sales Tax Act and 8S, 14-B 
of the Orissa Sales Tax Act that refund 
would: be granted “in such manner and 
subject to such conditions” as may be 
prescribed. The prescribed manner would 
not take within its ambit the question of 
limitation. The word “manner” refers to 
the mode and form in which the applica- 
tion is to be made.- But the word “condi- 
tion” would include within its ambit any 
rule prescribing a period of limitation 
within which the application is to be 
made. Hence R. 42A prescribing a period 
of limitation is not ultra vires the’ Orissa 
Sales Tax Act. AIR 1969 Mad ‘91, Dis- 
sented from. AIR.1967 SC 1823, Rel. on. 
‘(Para 3) 


Cases Referred : Chronological Paras 


(1969) ATR 1969:Mad 91 (V 56) =. 
21 STC 489, Thirumurthy Chet- 
tiar v. ‘State of Madras - 

(1967) AIR 1967 SC 1823 (V 54) = 


20 STC 367, Sales Tax Officer, 
Ponkunnam v. K. I. Abraham TER- 
IN/IN/E315/70/DHZ/M 


-awarded--by the Land _. 


v. Commissioner of Sales Tax, 


Ja 
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S. C. Roy, for Petitioner; S. |C. Mcha- 
patra (Standing Counsel, S. T), for Oppo- 
site Party. ` 


‘G. K. MISRA, C. J. :— The petitioner 
fs a registered dealer both under the 
Orissa Sales Tax Act and the Central 
Sales Tax Act. His business consists in 
purchase of jute and hemp and his place 
of business is Berhampur. The petiticner 
purchases jute from cultivators and ex- 
ports them to places outside Orissa: Jute 
and hemp are declared cammodities under 
Section 14 of the Central Sales:..Tax Act. 
The petitioner did not pay purchase tax 
on hemp inasmuch as it was a commodity 
not taxable under the Orissa Sales. Tax 


Act. The petitioner was, however, assess-_ 
ed to tax by the Sales Tax. Officer, -Ber~. 


hampur. His appeal against the levy of 
purchase tax on hemp was dismissed by 
the Assistant Commissioner, with an ob- 
servation that if purchase tax had been 
paid under the Central Sales Tax Ac: he 
was entitled to’ get a refund of the tax 
paid under the Orissa Sales Tax Act. 


The petitioner filed an application for 
refund of the Sales Tax, but as the same 


was filed beyond 12 months of the pay- ` 


ment of the Central Sales Tax, the sales 
tax -authorities held that the application 
was barred by limitation. The writ ap- 
plication has been filed under Articles 226 
and 227 of the Constitution, alleging zhat 
Rule 42-A prescribing a period of lirrita~ 
tion is ultra vires. 


2. To appreciate this ‘contention if - 
is necessary to examine the provisions of. 


Section 15(b) of the Central Sales Tax 
Act, Section 14-B of the Orissa Sales Tax 


` Act. and Rule- 42-A’ of ‘the Orissa Sales, 


Tax Rules. 


Tax Act 


“I5: Era sales tax law of a- State - 


shall, in so far as it impcses or authorises 
the imposition. of, a tax on the sale or 
. purchase of declared goods be subject tò 


the following. restrictions and conditions, 7 


namely: — 
: ; + * 

(b) Where a tax has been levied under 
that law in respect of the sale or vur- 
chase inside the State of any declared 
goods and such goods are sold in the 
course of inter-State trade or commerce, 
the tax so levied 
‘such person in such manner and sulject 
to such conditions as may be provided in 
any law in force in that State.” 

Section 14-B of the Orissa Sales Tax 
Act, 1947. 


*14-B. Refund in case of inter-State 
trade or commerce:— The Commissioner 
may refund to such person, in such man- 
ner and subject to such conditions as may 
be prescribed, any amount of tax levied 
-on sales or purchases of goods which are 
declared under Section 14 of the Certral 
REIS Tax Act. 74 of 1956, when such 
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shall be refunded to 
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goods are subsequently sold in the course 
of inter-State trade or commerce.” 

Rule 42-A of the Orisse Sales Tax 
Rules, 1947. 
> 490A. Refund of tax in. certain cases? 
(1) The tax levied. and realised under 
Section 5 in respect of sale or purchase 


‘inside the State of any goods which are 


declared under Section 14 of the Central _ 
Sales Tax -Act, 1956 (74 of 1956) skall, if 
such goods are sold in the ccurse of inter- 
State trade or commerce be refunced in 
the manner and subject to the concitions 
prescribed in this rule to the dealer who 
has made the inter-State sale anë has 
paid tax under the aforesaid Act in res- 
pect-of such sale. 


(2)- Every ‘such dealer who claims re- 
fund under this rule, shall, within twelve 
months from the date on which tke tax 
was paid on the sale of. such goods in 
course of inter-State trade or commerce, 
submit to- the Assistant Sales Tax Officer 
or the Sales Tax Officer, as the | case may ` 
be, a ‘statement in Form XII-A. ' 

(3) The burden of proving -the claim 
preferred shall be on the dealer. - 
- (4) On receipt of the statement in 
form XII-A the. Assistant Sales Tax Offi- 


‘cer, or the Sales Tax Officer as the case 


may be, shall, if he is satisfied after such 
scrutiny, of the accounts..and after such 
enquiry as he considers necessary that 
the ‘claim is- admissible, pass an order 
refunding the tax jublet to the rovi- 
sions under Rule 4 


(5) (i) In case aie an order is pass- 
ed for refund in cash a Refund Payment 
Order shall be issued in Form XIII-A and 
made .over to the dealer for encashment 
at the Government Treasury. A ecpy of 
the Refund Payment Order shail also be 
forwarded simultaneously to- the Treasury 
Officer concerned. 


- (i) In case where an order is passed 
for refund by adjustment, a Refund Ad- 
justment Order in Form XIV-A arcom- 
panied by a chalan for adjustment shall 
be issued. 

(6) If the. statement submitted is 
found to be incorrect, incomplete or »ther- 
wise not in order, the Assistant Sales 
Tax Officer or the Sales Tax Officer, as 
the case may be, after-making such en- 
quiry as he considers necessary and after 
giving the dealer an opportunity of being . 
heard, pass such orders thereon, as he 
thinks fit.” 


3. It would appear both from Sec-[’ 
tion 15(6) of the Central Sales Tax “Act 
and Section 14-B of the Orissa Sales Tax 
Act that refund would be granted “in such 
manner and subject to such conditions” 
as may be prescribed. ` 

In 20 STC 367 = (AIR 1967 SC i 
(Sales Tax Officer, Ponkunnam v. K. I 
Abraham) it was held that the preszribed 


-manner would not take within its ambit 


the question of limitation. The word 
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“manner” refers to the mode and form in 
which the application is to be made. An 
identical argument was advanced by Mr. 
Roy with reference to the expression 
“such conditions’ occurring in both the 
Sections. We are however unable ta 
accept this argument. The word “condi- 
tion” is a word of wide import and would 
include within its ambit any rule pres- 
cribing a period of limitation within which 
the application is to be made. Under 
Section 29(2) (nn) the State Government 
has been invested with powers to make 
rules to carry out the purposes of: the 
Sales Tax Act and in particular, -without 
prejudice to the generality of the powers 
under sub-section (1), it may prescribe 
the person to whom, the manner in which 
and the conditions subject to which re- 
fund under Section 14-B may be made. 
It is in exercise of this power that Rule 
42-A has been made. That. rule lays 
down in clearest terms that. the period 
of limitation shall be 12 months from the 
date on which the tax was paid on. the 
sale of such goods in the course of inter- 
State trade and commerce.. As we are 


of opinion that the conditions prescribed . 


would take within their sweep the ques- 
tion of limitation also, the impugned Rule 
is not ultra vires the. Orissa Sales Tax 
Act. On the statement made by Mr. Roy 
that the application for refund was made 
beyond the period of 12 months, 
barred by limitation. ~ 


4, Reliance was placed by Mr. Roy 
on 21 STC 489 = (AIR 1969 Mad 91) 
(Thirumurthy Chettiar v. State of Mad- 
ras), a single Judge decision of the Mad- 
tas High Court — where. on similar lan- 
guage, a different view was’ taken. “For 
reasons already discussed we are unable 
to accept the Madras view as laying down 
correct law. 


5. The application has no merit 
and is dismissed, but in the circumstances 
there will be no order as to costs. 

ACHARYA, J.— 6. I agree. 


Application dismissed. 
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Kasinadha Sahu, Appellant v. G. 
Gurunadha Rao and others, Respondents. 


M. A. No. 101 of 1965, D/- 2-2-1970, 
from order of Sub-J., Berhampur, D/- 
13-3-1965. ` i 


Civil P. C. (1908), O. 21, R. 90 (Orissa) 
=- Limitation Act (1908), Art. 166 — Non- 
compliance with provisions of O. 21. R. 66 
-- Application to set aside sale under O. 
21, R. 90 — Limitation is under Art. 166 
Limitation Act — Application under S. 47 
read with S. 151, C. P. C. beyond limita- 


HN/JN/D901/70/MVJ/D 


it is. 


A.I.R. 


tion not maintainable. AIR 1958 SC 725 
& AIR 1956 SC 87, Followed. (Para 12) 
Cases Referred: Chronological 
(1958) AIR 1958 SC 725 (V 45) = 

1959 SCR 333, Kanhaiyalal v. Dr. 

D. R. Banaii ` 6, 7, 9, 12 
(1957) AIR 1957 Orissa 14 (V 44) = ` 

ILR (1956) Cut. 630, Kangali Maha- 

rana v. Shyamsundar Mohanty 10 
(1956) AIR 1956,SC 87 (V 43) = 

ee Te 938, Ramanna v. Nalla- 

6, 11, 12 

(1952) AIR 1952 SC 170 (V 39) = 

oe. SCR 544, Pannalal v. Mt. 


Nar: 
(1947) “ATR. 1947 Pat 461 (V, 34) = 
ILR 26 Pat 201 (FB), Baldihwer 
“Chaubey v. Ram Ranavijaya . 10 
(1945) AIR 1945 PC 67 (V 32) =’ i 
72 Ind App 104, Marudanayagam 
v. Manickavasakam 
(1913) ILR 40 Cal 635 = 40 Ind App 
140 (PC). Krishna Petshad Singh 
v.- Moti Chand 


D. Mohanty and P. V. Ramdas, 
Appellant; R. Mohanty and Y. 
Murty, for Respondents. 

JUDGMENT :—— This is a Miscellane- 
ous First Appeal against the judgment of 
the learned Subordinate Judge, Berham- 
pur, who has rejected an application pur- 
porting to be under. Section 47 read with 
Section 151, C.P.C. 


2. That application was filed on 
18-2-64 before the learned Subordinate 
Judge. The appellant who was the appli- 
cant before the learned Subordinate Judge 
happens to be judgment-debtor No. 2, 
in Execution Case No. 234 of 1956. The 
application which was filed on 18-2-64 
called in question the validity of the sale 
of a building located in the town of Ber- 
hampur on various grounds. The grounds 
were specifically stated in paragraph 2 
of the application under sub-paragraphs 
(a) to (t). The reliefs asked for.in the 
application were to set aside the confir- 
mation of the sale on the basis that the 
entire proceeding was void, alternatively 
to review the order of confirmation and 
thereafter to set aside the sale and pend- 
ing disposal of the application to stay 
delivery of. possession. The learned Sub- 
ordinate Judge disposed of the matter on 
13-3-65. In his order he noticed three 
contentions mainly, namely, 


(a) That the valuation of the pro- 
perty has been deliberately made grossly 
low and that there was no division: into’ 
lots of the property. a portion of which 
would -have been sufficient to satisfy the 
decretal dues. 


(b) That there has been no due ser- 
vice of notice under Order 21, Rule 22, 
C.P.C. upon all the judgment-debtors and 
that there was suppression of valuation 
notices upon the judgment-debtors. 

- (c) That the sale proclamation was 
not made in conformity with law in force. 


for 
S. N. 


Paras . 


1971 


These three contentions were taken into 
consideration by the learned Subordinate 
Judge who discarded them and held that 
there was no merit in the application. 
He further found that the application was 
grossly barred by limitation. 


3. Certain facts which are not dis- 
puted at the Bar may be stated, parti- 
cularly because in the present Paper 
Book all the facts have not been avail- 
able. A suit was filed in 1943 being T. S. 
No. 23 of 1943 by the vresent appellant 
who was a member of the Sahu family 
for partition of the family properties in- 
cluding the building in question. In the 
said suit there was a compromise pet-tion 
and a decree was passed in terms of the 
said compromise on 19-4-51. According 
to the terms of the compromise some pro- 
perties including the suis property other- 
wise known as Sahu’s Bungalow were set 
apart for payment of the family debts. 
Dasarathi and 4 others who were all 
members of the family were appointed as 
receivers to arrange sale of the properties 
including the Bungalow for discharging 
the debts of the family including come 
debts of the appellant. Accordingly re- 
ceiver Dasarathi with permission of the 
Court sold a portion cf the bungalow 
under a registered sale d2ed dated 28-5-53 
and the Court also directed delivery of 
S of the same by its order dated 

~4-56§, $ 


4. By then the entire bungalow 
along with its vacant site was already 
subjected to a mortgage. Respondent No. 
l in this appeal was the mortgagee who 
on 10-7-66, obtained a decree for sale in 
T. M. S. No. 50 of 1946. On the bass of 
the said decree Execution Case No. 234 
of 1956 was levied and the decree-hclder 
himself purchased the bungalow on 4-7- 
58 for a consideration of Rs, 26,030/-. 
The sale was confirmed on 6-12-58. 


5. On 1-8-58, an application under 
Section 47, C.P.C. had been filed by some 
of the judgment-debtors including the 
wife of the present appellant. Many of 
the present contentions which have Deen 
raised by the appellant were raised in the 
said application. That application was 
registered as M. J. C. No. 72 of 1958 and 
was ultimately rejected. An appeal was 
carried against the judgment of the learn- 
ed Subordinate Judge to this Court and 
was registered as Miscellaneous Appeal 
No. 65 of 1959. That appeal was even- 
tually disposed of by a Bench of this 
Court and the learned Judges upheld the 
order of the learned Subordinate Jwndge 
and negatived the various contentions 
raised on behalf of the judgment-debzors. 

6. Mr. D. Mohanty, learned coun- 
sel for the appellant, raised the following 
contentions— 

(1) The sale had been attacked on 
various grounds. Each of the reasons 
indicated in grounds (a) to (t) in para- 
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graph 2 of the application before th2 exe- 
cuting Court was sufficient by itself to 
have the sale annulled. The learned 
Subordinate Judge without considering 
them specifically in a cursory manner 
dealt with three of the grounds. fuch a 
disposal cannot be considered to be pro- 
per in the facts of the present case. 

(2) The application cannot be taken 
to be barred by limitation, because ac- 
cording to Mr. Mohanty ta the present 
case the three-year rule of limitation pro- 
vided under Article 181 of the Limitation 
Act of 1908 would apply. In this connec- 
tion he placed reliance on the decision of 
their Lordships of the Supreme Court in 
AIR 1956 SC 87 (Ramanna v. Nellapa- 
raju). He further contended that there 
having been no dispossession in this case 
the cause of action actually cannot be 
taken to be barred by limitation. This 
contention of his was on the basis that 
the sale was a nullity having been carried 
on without the leave of the court. 

(3) The building along with certain 
other properties had been completely set 
apart for the purpose of payment of the 
family debts. As there was a genuine 
arrangement made in the family of the 
debtors for the purpose of paying the 
decree-holder and the decree-holder fully 
knew about the matter, the building in 
question should not have been sold by the 
decree-holder. Though the decree-nolder 
is not a party to the transaction (namely, 
the compromise decree) since that was a 
bona fide arrangement he must be bound 


by it. He relied upon a decision of the 
Supreme Court in AIR 1952 SC 170 


(Pannalal v. Mt. Naraini). 

(4) The decree-hclder having not ob- 
tained the leave of the court for the 
purpose of having the property so_d the 
sale is not binding. For that purpose Mr, 
Mohanty sought to place reliance on a 
decision of their Lordships of the Supreme 
Court in AIR 1958 SC 725 (Kanhaiyalal | 
v. Dr. D. R. Banaji). 


(5) The notice on the judgment-deb- 
tors under Order 21, Rule 22, C.P.C. was 
mandatory and since it had not been dis- 
pensed with by the Court until the judg- 
ment-debtors were served, the execution 
case could not continue. Fer the purpose 
of this proposition he relied upcn the 
principles indicated in (1913) ILR +0 Cal 
635 (PC) (Krishna Pershad Singh v. Moti 
Chand). 


(6) The confirmation of sale by the 
executing court is not a formal act since 
it dealt with the parties’ rizhts and the 
parties were entitled to a hearing. [In the 
present case the confirmation was not 
on the date fixed, but on a date advanced 
on the application of the decree-nolder 
and without notice to tke judgement- 
debtors. 


{D The waiver by one of the judg- 
ment-debtors to a fresh sale proclamation 
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is not a waiver by all and as such the 
other judgment-debtors were not bound 
by such waiver. 


(8) The building was actually valued 
at more than Rs. 1,00,000/- and its valua- 
tion was grossly low. The court had a 
duty under Order 21. Rule 66, C.P.C. -to 
fix the proper price and since that has 
not been done the sale is vitiated and is 
` liable to be annulled.. In. this connection 
he relied upon AIR 1945 PC 67-(Maruda- 
nayagam v. Manickavasakam). 


T. He further contended that the 
Division Bench decision in M. A. No. 65 
of 1959 is not binding on me in the pre- 
sent appeal on account of the fact that 
the said decision is contrary to the 
Supreme Court decision in AIR 1958 SC 
725 referred to .above. He ultimately 
contended that since these are serious 
aspects of the case which have not been 
taken into account by the learned Trial 
Judge and seems to have disposed of the 
matter more on first impression and in a 
somewhat summary process, the case 
should go back for a fresh determination 
by him. An opportunity should be given 
to the parties to substantiate these allega-~ 
tions some of which can only be esta~ 
blished by leading evidence and, there- 
fore, unless a fresh 
the appellant would be prejudiced. 

8 - Mr. R. Mohanty, appearing for 
the respondents, contended that the ap- 
plication under Section 47, C.P.C. at the 
instance of judgment-debtor No; 2 in the 
present case is not maintainable. For 
this he relied upon Order 21, Rule 90, 
sub-rule (1), C.P.C. as amended in this 
Court. The proviso to that Rule reads as 
follows:— 

“Provided that no application to sef 
aside a sale shall be admitted, 

(a) upon any ground which could 
have been, but was not put forward by 
the PPU before the Sale was con~ 
cluded, and ae 

(b) cteveaees 
He contends that these grounds were all 
available to the appellant at a time prior 
to 6-12-58 when the sale was confirmed, 
and as such at his instance the -present 
enquiry is not entertainable. 

9. He next contended that the 
receivers in this case were appointed for 
the purpose of sale only and the strict 
principle of custodia legis would not 
apply to the facts of the case. He dis- 
tinguished the decision indicated in AIR 


1958 SC 725 by saying that it was a case” 


which dealt with the vesting of property 
in the receiver while in the present case 
the property did not vest in the receiver, 
‘but the only duty cast on the receiver 
was to arrange for disposal of the same. 
10. His next contention was that 
under Order 21, Rule 69, sub-rule (2) 
proviso as amended in this Court, the 
Court. may dispense with the consent of 


Kasinadha v. Gurunadha Rao (R. N. Misra J.) 


“1956 SC 87 referred to above. 


enquiry is ordered’ 
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any judgment-debtor who has not appear- 
ed in the proceedings. In the circum- 
stances the objection of Mr. D. Mohan- 
ty on the ground that on behalf of the 
non-appearing judgment-debtors there 
could be no dispensing of fresh proclama- 


‘tion is not warranted. He relied upon a 


decision of this Court in ILR (1956) Cut 
630 (Kangali Maharana v. Shyamsundar 
Mohanty) and a -decision of, the Patna 


High Court in AIR 1947 Pat 461 (FB) ` 


(Baleshwar Chaubey v. Ram Ranavijaya) 
in support of his propositions. 


11. . As.I. find, the application of 
the judgment-debtor appellant is barred 
by limitation. This is not a case which 


-can be covered by the decision of their 


Lordships of the Supreme Court in AIR 
In that 
case the property which was sold was not 
covered by the decree and ‘as such there 
was no scope for any sale. Possession 
was continuing with the aggrieved party, 
but only when he got dispossessed a cause 
of action for him arose. Their Lordships 
of the Supreme Court came to hold in 
that background that an application under 
Order 21, Rule 89, 90 or 91, C.P.C. need 
not be made where the sale was inope~ 
rative and void. They, therefore, came 
to hold that to the facts of that case 
Article 166 of the First Schedule of the 
Limitation Act of 1908 had no application 
and that Article 181 was applicable and 
the thrée-year period prescribed under 
the Article commenced to run from the 


“date of dispossession. 


12. The sale in. the present ‘case 


cannot be held to be void; at best it is a 


voidable - one. Respondent No. 1 obtain- 
ed a decree in this case which he levied 
execution of, and in the execution case 
this property was sought to be sold. In 
the circumstances, there is a material dis~ 
tinction between the facts of the case 


‘before their Lordships | of the Supreme 


Court and the present case. Once it is 
held that the sale is voidable and not void, 
the position in law would be materially 


‘changed. In AIR 1958 SC 725, Sinha, J., 
_as he then was, speaking: for the Court 


stated : 


“So far as the Indian TRN are con- 
cerned, it is settled law that a sale held 
without making ‘attachment of the pro- 
perty, or without duly complying with 
the provisions of the law relating to at- 
tachment of property is not void but 
only voidable.. Rule 52 of Order 21 of 
the Code of Civil Procedure, requires that 
where the property is in the custody of 
any court or public officer. attachment 
shall be made by a notice to such court or 
officer. But the absence of such a notice 
would not render the sale void ab initio 
because the jurisdiction of the Court or 
the authority ordering the sale, does not 
depend upon the issue of the notice of 


af) 
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attachment. It is also settled law that 
proceedings taken in respect of. a pro- 
perty which is in the - possession and 
management of a Receiver appointed - by 
Court under Order 40, Rule 1 of the Code 
of Civil Procedure, without the leave of 
that Court are illegal in the sense that 
the party proceeding agzeinst the property 
without the leave of the Court concerned, 


is liable to be committed: for contempt 


of the Court, and that the proceedings so 
held, -do not affect the interest in the 
hands of the Receiver who holds the pro- 
perty for the benefit of the party who, 
ultimately, may be adjudged by the 
Court to be entitled to the same............ 
In the instant.case, we do not think- it 


necessary-to go into the question raised 


by the learned counsel for the respon- 


dents that a sale of a property in the 


hands of the Court through its Receiver, 
without the leave of the Court, is a nul- 
lity. The American Courts appear to 
. have taken the view that such a sal2 is 
void. In our opinion, it is enougk to 
point out that the High Court took the 
view that the sale was voidable and could 
be declared illegal in a proper preceed- 
ing or by suit. We shall assume for the 
purposes of this case that such a sale is 
only voidable and not void’ ab initio” 

No other, authority has been paced 
before me on the point. The authoricy of 
the aforesaid decision is binding on this 
Court, but on the basis that their Lord- 
ships did not examine the point and did 
not express a final view and no authority 
has been placed before me to take a dif- 


ferent view. .On the authority. of the ~ 


aforesaid decision I would. also hold that 
the sale in the present case can only be 
taken to be voidable and not a void one. 
On the aforesaid premises an application 
under Order 21, Rule 89, 90 or 91, C.P.C. 
was tenable and that having not been 
filed within the period prescribed under 
Article 166 of Schedule 1 of the Limita- 
tion Act, on the authority of the eerlier 
decision of their Lordships of the 
Supreme Court in AIR 1956 SC 87, the 
present application must be held tc be 
barred by limitation. Once it is held 
that the application is barred by limita- 
tion and is not maintainable on that count 
it is not necessary to go into the other 
contentions raised by- Mr. D. Mohanty. 
I would therefore, conclude that the ap- 


plication in the court below was barred. 


by limitation and as such no. relief is 
available in the present appeal to “udg- 
ment-debtor No. 2 whosé application was 
rejected inter alia on the ground of limi- 
tation also. . - 

13. - The appeal fails and is dis- 
missed. I would, however, direci no 
costs to be paid by the appellant. 

Appeal dismissed. 
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AIR 1971 ORISSA 41 (V 58 C 14) 
R. N. MISRA, J. 


Chaitan Das and others, Appellants 
v. Murali Dalai and others, Respondents. . 

Second Appeal No, 48€ of 1964, D/- 
23-12-1969, from order of 3rd Addl. Sub- 
J.. Cuttack, D/- 11-8-1964. 

(A) Civil P. C. (1908), O. 8, R. 5 — 
Plaintiff’s status as settled ryots not spe- 
cifically denied in written statement — 
Assertion not denied need not be proved. 

i (Para 7) 

(B) Civil P. C. (1908), S. 100 — Find- 
ing of fact that plaintiffs were in cultivat- 
ing possession of an Anabadi land — No 
interference in second appeal. (Para 11) 

(C) Transfer of Property Act (1882), 
S. 53-A — Doctrine of part performance 
— Availability. 

Where the plaintiff reclaimed certain 
land of Anabadi khata, remained in its 
cultivating possession for four years, 
applied to the management of the Estate 
for its lease and deposited salami towards 
the same but before the formal patta was 
issued, the management of the Estate was 
terminated and the plaintiff's possession 
was disturbed, , : 

_ Held that the protection under Sec- 
tion 53-A. was available tc the plaintiff. 
AIR 1950 SC 1 & AIR 1954 SC 165, Dis- 
tinguished; AIR 1957 Andh Pra 859, Ap- 
sce z ; ae. (Para 12) 

ases eferred: Chronological Paras 

(1957) AIR 1957 Andh Pra 859 (V 44) - 

' = (1957) 1 Andh WR 135, Akram 
Mea v. Secunderabad Municipal 
Corporation 12 

(1954) AIR 1954 SC 165 (V 41) = 
1954 SCR 958, Kalyanpur Lime 
Works Ltd. v. -State of Bihar 12 

(1950) AIR 1950 SC 1 (V 37) = : 
1950 ‘SCR 75, Maneklal Mansukh- 
bhai v. Hormusiji Jamshedji Gin- 
wala & Sons 12 

D: Mohanty and P. K. Pal, for Appel- 
Iants; J. Rath, for Respondents. i 
7 JUDGMENT :— The defendants are 
in appeal against a-confirming judgment 
of the.Jearned Additional Subordinate 
Judge,‘ Cuttack in a suit for declaration 
of tenancy right. recovery of possession 
and mesne profits both past and future. . 

2 The plaintiffs came to court 
with the case that the suit lands which 
are locally known as Maneipat, a water- 
logged area are in an Anabadi Khata of 
the ex-State of ‘Sukinda. It is said that 
the plaintiffs dug a channel some time in 
1938 and after the water was drained out 
some lands became fit for cultivation and 
they have been in possession of the said 
lands. The Sukinda estate was under the 
management of Court of Wards by then 
and they applied to the Court for lease 
and the manager of the Wards Estate re- 
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commended it to the Collector of Cuttack. 
The Additional District Magistrate con- 
sidered the recommendation of the mana- 
ger and directed the plaintiffs to deposit 
' the salami. The plaintiffs deposited the 
salami on 8-8-51 and received delivery of 
possession of the property. But before a 
formal patta could be issued, the manage- 
ment of the estate by the Court of Wards 
terminated and soon thereafter the ex- 
estate of Sukinda came to’ vest in the 
State of Orissa under the Orissa Act I of 
1952. The plaintiffs were in possession 
and were raising crops on the suit lands 
year after year. The defendants disturb- 
ed their possession and it led to the initia- 
tion of a proceeding under Section 145, 
Cr. P. C. wherein the possession of the 
defendants was upheld. The plaintiffs 
therefore brought the suit. 


3. The defendants contended that. 


they had approached the ex-intermediary 
(Zamindar of Sukinda) about 18 years 
before the suit and with his consent had 
reclaimed the land. They have been in 
possession and have acquired occupancy 
status. 

4, The learned trial Judge came 
to find that the suit was not hit under 
Section 39 of. Orissa Act I of 1952; plain- 
tiffs had reclaimed the land and were in 
possession until attachment was effected 
in the criminal proceeding and the plain- 
tiffs have also acquired the tenancy right 
as alleged. 


5. The ` lower appellate court af- 
firmed the findings of the learned ` trial 


Judge and dismissed the defendant’s 
appeal. ; 
6. Mr. Mohanty, learned counsel 


for the defendants raises three conten- 
tions: (1) The plaintiffs are bound to fail 
as they have not acquired any tenancy 
right. The provisions of Section 6l of 
the Orissa Tenancy Act, according to Mr. 
Mohanty’s submission, cannot be applied 
to the facts of the case; (2) There was 
only an offer to grant the lease by the 
Court of Wards and there has yet been 
no lease. In the circumstances, the plain- 
tiffs are not entitled to avail the benefit 
of Section 53-A of the Transfer of Pro- 
perty Act in support of their case and 


(3) he also contends that there are. cer-— 


tain errors of record in the judgment of 
the lower appellate court and the same 
is therefore vitiated. It is submitted by 
Mr. Mohanty that there is no allegation 
that the plaintiffs were the settled ryots 
of the village and in view of the fact that 
they were landless people and there was 
no evidence of reclamation it was not 
open to the courts below to proceed on 
the basis that they must be taken to have 
made the reclamation and became entitled 
to the benefit of Section 61 of the Orissa 
Tenancy Act. 

T. In paragraph 1 of the plaint it 
was stated: 
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“The plaintiffs are fishermen by 
caste and they are settled royats of the 
village. As they had no cultivable lands 
they wanted to take lease of the disputed 
lands which appertained to the Anabadi 
khata of the landlord.” 

In paragraph 5 it was further asserted: 

“That as the plaintiffs already acquir- 
ed good and indefeasible royati title to 
the disputed land by reclaiming the 
Anabadi lands and making them fit for 
cultivation and were growing crops for 
more than 4 years therein, the plaintiffs 
with a view to make their title safe and 
secure applied for a formal settlement of 
the lands with them to the Court of 
Wards which was in management of the 
estate at the time.” 


These assertions of the plaintiffs do not 
seem to have been specifically denied in 
the written statement. As it appears. the 
assertion in paragraph 1 of the plaint as 
extracted above has nowhere been re- 
pelled in the written statement.. With 
reference to paragraph 5 of the plaint, the 
following was stated 


“That the plaintiffs already acquired 
good and indefeasible title to the disputed 
land by. reclaiming the Anabadi lands 
and making them fit- for cultivation and 
growing crops for four years after recla- 
mation as alleged in: paragraph 5 of the 
plaint, is maliciously | false and a mistake 
of real facts..... re 
Mr. Rath, learned counsel for the plain- 
tiffs, therefore, contends that as there 
was no dénial of the assertion made in 
paragraph 1 of the plaint, it must be held 


_that the parties did not raise issue about 


the status of the plaintiffs and on the 
principle “what is not denied need not be 
proved” the courts below were not called 
upon to decide the status of the plain- 
tiffs. I have examined the written state- 
ment at length and I do not find there is 
any other denial of the plaintiff’s asser- 
tion. In the circumstances I would hold 
agreeing with Mr. Rath’s contention that 
the status of the plaintiffs as being that 
of settled royats of the village is to be 
accepted. 


8. The next question for examina- 
tion is as to whether the plaintiffs had 
really reclaimed the land and have been 
in possession after reclamation. It is an 
admitted event in the litigation that the 
entire estate of Sukinda was under the 
management of the Court of Wards at the 
Ext. 1 is the recommenda- 
tion of the Manager of the Court of 
Wards. Therein it is stated: ‘ 


"Sri Gopal Dalei and 17 others of 
Atta have also prayed for taking lease 
of the above Pat lands on royati basis. 
They are fishermen by caste and profes- 
sion. They have got no lands which are 
homestead purposes. 
They use to catch fish from the above 
Pat land and earn their living. They 
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have dug out a channel to drain ou^ the 
water from the Pat land at a huge cost 
in shape of their labour for facility of 
catching fish as a result of which some 
portions of the said area has dried up 
and become fit for growing crops thereon. 
So they have applied for settlemen. of 
the lands in question with them for the 
purposes of cultivation and fishing etc. 
tE So I would suggest that ouz of 
the above lands now available for settle- 
ment as stated above, an extent o= Ac. 
10.00 may be settled with the bove 
fishermen concerned or payment o? Rs. 
20/- as salami per acre in view of their 
above claim and the rest may be settled 
with the highest bidders as stated ebove 
if thought necessary.” 


Ext. 2 is a note to the Additional District 


Magistrate wherein 
stated : 


"The entire block of Ac. 19.36 may 
therefore be leased to these fishermen at 
the usual salami of Rs. 20/- per acre al- 
though the Manager suggests that 10 
acres may be settled with them at that 
Tate ..cccressees 


By an order dated 19-7-51, the Additional 
District Magistrate accepted the aforesaid 
recommendation. As it appears, Ac. 19.36 
seem to have been covered by 3 plots 
being plot No. 163, 192 of holding Ne. 165 
and plot No. 1781 of holding No. 390 The 
total area was Ac. 21.90 decimals. But 
Ac. 2.40 decimals had already been l2ased 
out, out of plot No. 1731 to one S. S. 
Singhdeo and 14 decimals more had been 
set apart for the purpose of a channel 
after deducting Ac. 2.54 decimals oat of 
the total area of Ac. 21.90 decimals, the 
balance was found out to be Ac. 19.36 
decimals. The suit proverty as described 
in Schedule A is thus Ac. 19.36 decimals. 
The plaintiffs have produced Ext. 4 which 
is a receipt granted by the Court of Wards 
for a sum of Rs. 388/-. Therein it is spe- 
cifically stated that it is on account of 
salami for Ac. 19.36 decimals at the rate 
of Rs. 20/- per acre. 


9. On the side of the defendants 
certain rent receipts have been produced 
which have been marked as Ext. A series 
and Ext. C series. In Ext. A series there 
is no indication as to whether it relaces to 
the suit lands. The courts below have 
not relied upon these documents giving 
various reasons including the one that it 
is quite possible that these receipts relat- 
ed to the Ac. 2.40 decimals whick had 
been leased out to another person out of 
plot No. 1781. 


10. Mr. Mohanty contends that 
adverse inference should be drawn 
against the plaintiffs for their failure to 
produce any rent or ‘kuta’ receipts to 
support their -possession for all these years 
and he asserts that the fact that receipts 
have been produced on the side of the 
defendants goes to show that they must 


the following is 
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have been in possession and nut the plain- 
tiffs. The plaintiffs contended that they 
had been in possession until the proceed- 
ings under Section 145, Cr. P. C. had 
been initiated. No rent had ever been 
collected from them, and as such_ they 
have not been in a position to obtain any 
rent receipts. Both the courts below 


- have taken these aspects into account and 


have ultimately come to find for the plain- 
tiffs. The oral evidence in the case has 
been taken into account and the learned 
Appellate Judge in paragraph 4 of his 
judgment after discussion of the oral 
evidence has ‘accepted the same to be 
supporting the plaintiff's claim. 

11. These findings of the lower 
appellate court must ke taken to be on 
questions of fact and in‘ second appeal I 
cannot interfere with such findings. 

12. The only question of law that 
is raised by Mr. Mohanty is that it is well 
settled that the provisions cf Section 53-A 
of the Transfer of Property Act zan be 
used as a shield and not as a sword. 
Therefore the plaintiffs cannot come to 
court to establish title on the basis of the 
Court of Wards records agreeing to lease 
out the land to the plaintiffs on the pay- 
ment of salami to the Cour: of Wards. He 
contends that the two decisions which 
have been relied upon in the courts below 
being AIR 1950 SC 1 (Maneklal Mansukh- 
bhai v. Hormusji Jamshedji Ginwalla & 
Sons) and AIR 1954 SC 165 (Kalyanpur 
Lime Works Ltd. v. State of Bihar) are 
both suits for specific performance. The 
courts below have lost sight of this fact 
and have imported the principle enunciat- 
ed in those two decisions to the facts of 
the present case which is not cne for 
enforcement of a contract. Mr. Rath, 
however, seeks to rely upon a decision in 
the case of Akram Mea v. Secuncerabad 
Municipal Corporation, AIR 195% Andh 
Pra 859. Subba Rao C. J. (as he then was) 
analysed the true position cf Section 53-A 
of the Transfer of Property Act ard stat- 
ed thus:— 


“Whether the transferee occupies the 
position of a plaintiff or a-defendant, he 
can resist the transferor’s claim against 
the property. Conversely, whether the 
transferor is the plaintiff or the defen- 
dant, he cannot enforce his rights in res- 
pect of the property against the trans- 
feree. The utility of the Section or the 
rights conferred thereunder should not be 
made to depend on the manoenvering for 
positions in a Court of law; otherwise a 
powerful transferor can always def2at the 
salutary provisions of the section by dis- 
possessing the transferee by force and 
ARE him to go to a court as plain- 


Doubtless, the right conveyed under 
the section can be relied uvon onl” as a 
shield and not as a sword but prctection 
is available to the transferee both as a 
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plaintiff and as a defendant so long as he 
uses it as shield.” 

The aforesaid position seems to have stated 
law very properly in my view and can 
fully applied to the present case. I would, 
therefore, hold that the plaintiffs are en- 
titled to lay their claim in the suit on the 
basis of their arrangement made with the 
ex-proprietor of the Sukinda Estate 
while that estate was under the manage- 
ment of the Court of Wards. : 

13. The. apparent errors of record 
which were pointed out by Mr, Mohanty 
to have vitiated the judgment of the 
lower appellate court were examined also 


at length and I do-not find any of them | 


is a serious error of record or that- the 
judgment has at all been vitiated on 
account of such mistakes. As Mr. Mohanty 
alleged that there were certain errors of 
record ĮI referred to the original’ docu- 
ments and I have proceeded to dispose of 
the case on the basis of the original docu- 
ments which have been exhibited in this 
case, On the aforesaid analysis I would 
hold that the courts below were right 
when they gave a decree to the plaintiffs 
in the suit. After analysis there is no 
substance left which can be utilised 
against the plaintiffs and in- favour of the 
appellants. 

14. In the circumstances I would 
conclude that the second appeal has a 
merit and is liable to be ‘dismissed. 
would, therefore, dismiss the ad 
appeal, but I would give a direction that 
the respondents should not be paid any 


costs of this. appeal. 
Appeal dismissed, 
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Daitari Prasad Naik and others, Peti-. 


tioners v. Umakanta Nayak and others, 
Opposite Parties. 
Civil Revn. No. 341 of 1968, D/- 11-2- 


1970, from order of Sub-J., Balasore, D/-. 


10-9-1968. 

. Civil P. C. (1908). O . 1, R. 10(2) — 
Addition of parties — Partition suit — 
Necessary party — Third person claiming 
title to property adverse to plaintiff and 
defendant is a necessary party and is 
entitled to be joined in the suit ` — AR 
1927 Mad 834, Diss. from. . 

The expression “question involved in 
the suit” in O. 1, R. 10(2) need not be 
confined only to questions as between the 
parties to the litigation. Third parties 
are also entitled to be impleaded under 
the rule, as parties to the suit provided 
(i) there must be a right to some relief 
against the party not joined and (ii) the 
presence of the absentee -party should be 
necessary in order to enable the court to 
TSE Naa are E a 
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- however,. washed 
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effectually adjudicate upon and settle all 

questions involved in the suit. It cannot 

therefore be said that a triangular duel 

is wholly out of the purview of O. 4, 
R. 10. AIR 1927 Mad 834, Diss. from. 

(Paras 6,,7 and 10) 

Thus, a third person who, in a suit 

for partition of property. claims title to 

property . adverse to plaintiff and .defen~ 

dant -is a necessary party and is entitled 


to be impleaded in the suit. Case law 
discussed. (Para 12) 
Cases ` Referred:: Chronological Paras 


(1968) 34 Cut LT 956 = ILR (1968) 
Cut 358, Damodar Mohapatra v. 
State of Orissa ; 

(1968) 34 Cut LT 1410 = ILÈ (1968). 

Cut 778, Kartik’ Chandra Mohanty 
v. State of Orissa y 

(1963) AIR 1963 -Orissa 186 (V 50) = . 

ILR (1963) Cut 841, Narahari 


_ Mohanty v. Ghanashyam Bal: 6. 12 
(1958) AIR 1958 SC 886 (V 45) = 2 
_ 1959 SCR pe Razia Begum v. 
- Anwar Beg . FÉ 
11300) 1956- T ‘All ER 273 = 1956-1 pe 
` R DN Amon vV. Raphael Tuck ii 


(1950) “1950- 2 All ER 605 = 1951 
Ch 33,. Dollfus Mieg ‘et Compagnie i ‘ 
v. Bank of- England ` LL 
(1940) AIR 1940 Mad 225 (V 27) =. 
1939-2 Mad LJ 872, Mangachan” 
yulu v. Balarama. Krishnamachar- 


yulu 
udan AIR 1927 Mad 934 (V 14) = 
53 Mad LJ 269, Chidambaram 


Chettiar v. Subramaniam rea Lo. 


(1878) 9 Ch D 351 = 39 LT 437 
Vavasseur v. Krupp AL 
R. K. Mohapatra, R. = eines for 
Petitioners; A. K. Misra, P. K. Sengupta, 
S. C. Adhikari and Advocate- General, for 
Opposite Parties. 
ORDER :— The plaintiffs are the 
petitioners. They filed Original Suit No. 
24 of 1968 in the Court of the Subordinate 


. Judge, Balasore, for partition of the dis- 


puted property consisting of 2.30 acres. 
The plaint allegation was that the dis- 


puted property belonged to late Narayan - 


Sahu who died leaving behind a son (de- 
fendant No. 4) and two daughters (de- 
fendants 5 and 6). He is said to have 
acquired this land by a patta and about 
11 years before the’ suit he entered into 
a contract with the plaintiff No. 1 for 
selling the northern half of the suit pro- 
perty. He took’ an advance of Rs. 200/- 
and delivered possession of the northern 
half but died before he could execute the 
sale deed. Plaintiff No. 1 (petitioner No. 
1) built a house on the northern part of 
the suit plot after possession was deliver- 
ed to him and was residing and carrying 
on ‘his business there. The. house was, 
away in the unprece- 
dented floods of 1961 and the petitioner 


- received compensation for’ the loss of the 


s% 
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house from Government. After the dzath 
of Narayan Sahu plaintiff No. 1 made 
repeated requésts for execution of sale 
deed by defendants 4° to 6. Defendant 


No. 4 did not execute any sale deed. De-. 


fendants 5 and 6 however -executec a 
registered sale deed in favour of the 
plaintiffs in respect of their two-tkirds 
share of the suit property from the ncrth- 
ern side of the suit lands, on 30-12-6" on 
receipt of proper consideration. Thus, the 
plaintiffs acquired title and are in posses- 
sion of: two-thirds. Defendant No. 4 sold 
his one-third share to defendants 1 io 3 
by a registered sale deed on 4-18-61. 
That sale is collusive, fraudulent and 
without consideration. Defendants 1 to 3 
had notice of the prior contract executed 
by Narayan Sahu in favour of the pain- 
tiff. 


2. Defendants T to 3 contested 
the suit alleging denial of notice of the 
previous contract. They claimed that the 
disputed land was Anabadi and. belorged 
to them as a part of their ancestral estate 
and had fallen to their share in a parti- 
tion of the estate. After vesting. of the 
estate they came to know that the pro- 
perty has been leased out in favour of 
Narayan Sahu, though the property was 
in their possession and enjoyment. They 
stated that ‘in good faith they purchased 
the suit land except for 0.024 acre zrom 
defendant No. 4, and continued in posses- 
sion. Plaintiffs’ title and Possession “yere 
denied. 

3. ` Gouri Bewa ïs the aunt of 

. Amulya Ch. Mohapatra and they are 
members of a joint family. They filed a 
petition under Order 1, Rule 10(2), CP.C. 
for being impleaded as parties alleging that 
the late Upendra, father of Amulya, had 
acquired the suit property from the land- 
lords by virtue of a patta and was in 
possession of the same. The petiticners 
were in possession in their own right 
after the death of Upendra and were >ay~ 
ing rents in respect thereof. ' 


4, The learned Subordinate Taia 
alowed the application. Against that 
order the plaintiffs havə filed this rivil 
revision. 

5. Mr. R. K. Mohapatra contends 
that the learned Subordinate Judge exer- 
cised his jurisdiction illegally and with 
material irregularity in allowing the 
prayer of third party interveners te be 
impleaded, on the only ground that multi- 
plicity of suits will be avoided əven 
though the title claimed by the third- 
party interveners is adverse to, and quite 
distinct from, the title claimed by both 
the plaintiffs and the defendants, 
that the effect of the order impleading 
them would be to compel the plaintifs to 
proceed against a party in respect of a 
question of title foreign to that between 
the plaintiffs and the defendants nean 
their wishes. . 
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6. This contention requires careful 
examination. On either side, a large many 
authorities of different High Courts 
in India have been cited. It is rot neces- 
sary to go through them as the idantical 
question has been traversed in a series 
of decisions of this Court. 


In ILR (1963) Cut 841 = (AIR 1963 
Orissa 186) (Narahari. Mohanty v. Ghana- 
shyam Bal) this Court observed as follows: 

“Two conditions must, however, be 
satisfied before a party is considered to 
be a necessary party. ‘They are: (© there 
must be a right to some relief against the 
party not joined. This means that no 
decree can be passed without af-ecting 
the rights of the absentee-party and (ii) 
the presence of the absentee-party should 
be necessary in order to enable the court 
to effectually adjudicate upon end settle 
all questions involved in the suit. This 


concept includes the idea that no decree 


should be passed by a court which would 
be rendered infructuous or would become 
ultimately inexecutable. If a case satis- 
fies these tests, then. the absentee-party is 
a necessary party and the suit cannot be 
effectually and completely acjudicated 
upon in respect of all queszions involved, 
es that party kidi impleaced in the 
sui 


_ The question i in issue would b2 exa- 
mined in the light of these tests. 


7. In (1968) 34 Cut LT 926 (Damo- 
oz Orissa) the 
‘question was examined irom another 
point of view. It was contended therein 


-that the plaintiff being generally dominus 


litis there was:no principie of justice 
upon which he can be comvelled to fight 
against some other litigant not of his own 
choice, unless such a person is required 
by positive rule of law.’ The expzession 
“all the questions involved in tha sait” in 
Order 1, Rule 19 (2) C.P.C. was cenvass- 
ed to be confined only to questions as be~- 
tween -the parties to the litigation. This 
narrow view of the powers conferred on 
the Court under Order 1, Rule 102) was 
not accepted in that case. It was laid 
down therein that in a suit relating to 
property, in order that a person may be 
added as a party he should have a direct 
interest as distinct from a commercial 
interest in the subject-matter o- the liti- 
gation. Some of, the decisions cited now 
by the learned Advocates were cr-tically 
examined in that case. 


In (1968) 34 Cut LT 1410 (Kartick 
Chandra Mohanty v. State of Orissa) both 
the aforesaid decisions were noticed and 
this Court accepted the wider view. It 
was held that the expression “questions 
involved in the suit” in O. 1, Rule 10 (2) 
need not be confined only to questions as 
between the parties to the litigation. 
Third parties are also entitled =o be im- 
pleaded under the rule, as parties to the 
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suit provided the two tests laid down in 
ILR 1963 Cut 841 are fulfilled. 

It is needless to add that the conclu- 
sion in each individual case would follow 
according to the facts’ and circumstances 
of that case. 


8. Before, however, applying the 
aforesaid two tests, it would be appropri- 
ate to critically examine the question to 
be determined in between the plaintiffs 
and the defendants in this litigation. 
Plaintiffs asked for partition on the as- 
sumption that they have a valid. title to 
.two-thirds of the disputed’ property. De- 
fendants 1 to 3 contest the plaintiffs’ case 
for partition alleging that they~ have no 
title at all. Thus, before the relief of 
partition can be granted, plaintiffs’ title 
must be gone into. If the’ plaintiffs fail 
to establish the title of their vendor, the 
suit for partition must fail. 


9. In this context, the question for- 


consideration is. whether the title set up 
by the interveners should be gone into, to 
effectually and completely adjudicate 
upon and settle the question of title in- 
volved in the suit. 


In my view the plaintiffs have a . right 
to the relief against the interveners if 
their case of title is ultimately accepted 
to be true. Thus. no decree can be pass- 
ed in favour of the plaintiffs without 
affecting the rights of the absentee- 
parties. : 

10. The second test is also appli- 
cable. If the interveners are not added 
as parties, the decree passed by the Court 
in favour of the plaintiffs would be ren- 
dered infructuous as the interveners claim 
possession in the land also, and the decree 
would become ultimately inexecutable. 
When the question of title would be gone 
into, no confusion would be introduced 
in allowing the interveners to get their 
title canvassed, in the same litigation. 

10A: As has already been stated, 
it is unnecessary to refer to the various 
authorities cited by Mr. Mohapatra which 
can be distinguished on the ground that 
they are based on a narrow construction 
of Order 1. Rule 10(2) which has been 
rejected by this Court. 


: It would, however, be instructive to 
refer to AIR 1927 Mad 834 (Chidambaram 
Chettiar v. Subramaniam Chettiar), where 
the following passage occurs:— 


“The Code does not contemplate a 
triangular duel of this sort in which one 
plaintiff shoots at the other. and both at 
the defendants. And if joinder of plain- 
tiffs is impossible under Order 1, Rule 1, 
it does not become possible under Order 1, 
Rule 10.” 

That case is distingulchatie as the inter- 
veners wanted to be added-as plaintiffs 
and the provision that came in for con- 


sideration was Order 1, Rule 10(2) read. 


with Order 1, Rule 1, C.P.C. But the real 
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Point is whether a triangular duel is 
wholly out of the purview of Order 1, 
Rule 10. I am not inclined to accept the 
bread proposition laid down in the afore- 
said passage. In fact, in AIR 1940 Mad 
225 (Mangacharyulu v. Balarama Krishna- 
macharyulu) such an argument was raised 
and it was contended that allowing such . 
an application (by the sister of the plain- 
tiff) will lead to a triangular fight about 
title and the effect of including her as a 
party would be to convert the suit, which 
was one in ejectment toa suit based on 
title. The contention was rejected. 


11. In AIR 1958 SC 886 (Razia 
Begum v. Anwar Begum) the majority 
held that it has been firmly established— 
as a result of judicial decisions that, in 
order that a person may be added as a 
party to a suit, he should have a direct 
interest in the subject-matter of the liti- 
gation, whether it raises questions relat- 
ing to ‘moveable or immoveable property 
and that he should not have merely com- 
mercial or indirect interest. The posi- 
tion of law is the same in England. Order 
XVI, Rule 11, R.S.C. corresponds to 
Order 1, Rule 10(2) C.P.C. It has been 
consistently held in English law that a 
proprietary right of the intervener in the 
subject-matter of the action, is sufficient 
to entitle him to be impleaded as a party 
to the suit. The law has been further 
extended to cover cases where the right 
is akin to property right. 


In (1878) 9 Ch D 351 (Vavasseur v. 
Krupp) an intervener was allowed to be 
impleaded as a party defendant as he 
claimed proprietary right in the subject- 
matter of the action. 

This principle was consistently fol- 
lowed as would appear from two recent 
decisions of the English courts. 

. In (1950) 2 All ER 605, Dollfus Mieg 
et Compagnie v. Bank of England, the 
facts were as follows. A French company 
was the owner of 64 identifiable gold bars 
which were looted by the Germans during 
their occupation of France and were later 
found and seized by the Allied Armies. 
The custody of the bars was acquired by 
a tripartite Commission consisting of- the 
representatives of the Governments of 
the United Kingdom, United States of 
America and France which was. set up 
under treaty arrangements between the 
United Nations for the purpose of acquir- 
ing and eventually distributing, in accord- 
ance with the provisions of the treaty. the 
gold and treasure looted by the Germans. 
The 64 gold bars were conveyed to England 
and deposited by the Commission with the 
Bank of England; on learning this, the 
French Company asserted its claim to 
them. On 18-10-48 the company. issued 
the writ in an action against the bank 
claiming delivery up of the bars or dam- 
ages for their detention. The bank 
applied for an order to set aside the writ 


a 
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and all subsequent proceedings on the 
ground that the bars were in possesion 
or under the control of the three Govern- 
ments and that the action impleaded two 
foreign sovereign States who declined to 
submit to the jurisdiction. The case oro- 
ceeded on the basis that the bars were 
returnable in specie to the three Govern- 
ments on demand and the learned Judge 
made the order which was asked for. 
The company appealed. At the appe-late 
stage the Governments of the United 
States of America and France aprlied 
under R.S.C. XVI, Rule 11 to be acded 
as defendants to the action. For the pur- 


_ pose of the application they did not assert 


title to the bars, but contended that if 
they could establish that they had posses- 
sion and control over them, through the 
bank, the company would fail to obtain 
from the court an order in its favour by 
reason of the doctrine of immunity waich 
applied to foreign sovereign States and 
therefore the applicants would retain 30s- 
session and control over the bars and be 
able to dispose of them, Wynn-Parry, J., 
held that in determining whether or not 
the applicants had proprietary rights in 
the subject-matter of the action suffident 
to entitle them to be joined as defendents, 
the test lay, not so much in an analysis 
of what were the constituents of their 
rights, but rather in what would be the 
result on the subject-matter of the action 
if their rights could be established.- Al- 
though the applicants did not assert litle 
to the bars the result of a successful irter- 
vention by them would be that as betvveen 
the company and themselves they wculd, 
for all practical purposes, be the czrue 
owners and therefore although their right 
arose indirectly, viz., by - the invocation 
of the doctrine of immunity and thrcugh’ 
the bank as bailee. they had a dtrect 
interest in the subject-matter of the action 
which was similar to a proprietary right 
and was of such a nature as would entitle 
them to an order that they be joined as 
defendants, if it could be shown that in 
their absence, their claim could not effec- 
tually be put forward. 


In (1956) 1 All ER 273 (Amon v. 
Raphael Tuck & Sons) the facts were as 
follows. Plaintiff alleged that he was 
the inventor of a new design of adhesive 
dispenser in the shape of a pen known 
as the Fastik pen; that he disclosed the 


“know how” of the pen to the defendants 


during negotiations for an agreement 
whereby the defendants were to ma-ket 
the pen; that in February 1954 the nago- 
tiations broke down; that there was an 
implied contract that the defendants 
would treat as confidential the informa- 
tion given to them during the negotiations; 
and that the defendants were in breach 
of that contract in that they had made 
use of the information by manufacturing 
an adhesive dispenser called the S-ixit 
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pen which contained three distinctive fea- 
tures of the Fastic pen. The plaintiff 
claimed damages against the defendant 
and an injunction to restrain them from 
disclosing to other persons or making use 
of the information disclosed by the plain- 
tiff without his consent. The defendants 
before filing a defence applied by sum- 
mons under B.S.C. Order XVI, Rule 11, 
for leave to join as a defendant. The 
intervener filed an affidavit alleging that 
he was the inventor of the Stixit pen. 
Subsequently he filed another afidavit 
alleging that the defendants were under 
contractual obligation to him to manu- 
facture and distribute the Stixit pen in 
certain territories. 


Delvin J. held that the test whether 
the Court had jurisdiction to add as a 
defendant a person whom the plaintiff 
did not wish to sue, was whether the 
order for which the plaintiff was asking 
in the action might directly affect the 
intervener by curtailing the enjoymant of 
his legal rights. In that case, the’ plain- 
tiff claimed that he was the owner, while 
the intervener alleged that he wes the 
owner of the right, and both disputes 
should be tried at the same time. 


12. In the present case, ther2 was 
a contest regarding title between the 
plaintiffs and ‘defendants 1 to 3. The 


interveners set up a title challengirg the 
title of both the plaintiffs and defendants 
1 to 3. If the interveners have a title, 
the plaintiff’s case for partition as azainst 
defendants 1 to 3 is liable to be rejected. 
The interveners directly claim a proprie- 
tary title in the subject-matter of the 
action. If their claim is accepted, then 
the decree to be passed in favour of the 
plaintiffs would be rendered infructuous 
unless the interveners are added as parties 
to the suit. The two tests laid down in 
ILR (1963) Cut 841 = (AIR 1963 Orissa 
186) apply to this case, inasmuch zs the 
plaintiffs claim relief as regards their 
title and no decree can be passed in their 
favour without affecting the rights of the 
interveners. In the absence of the inter- 
veners, any decree passed would ulti- 
mately become inexecutable as the inter- 
veners would not be bound by the decree 
unless they are impleadec as parties. 
The interveners also have a direct inte- 
rest in the subject-matter of the ection. 
Thus all the tests are applicable ard the 





interveners should be impleaded ‘as 
parties. 
13. Further, as was laid down In 


the Supreme Court case the question of 
addition of parties under Order i, Rule 
10 C.P.C. is generally not one of initial 
jurisdiction of the court, but of judicial 
discretion which is to be exercised ir view 
of the facts and circumstances of a parti- 
cular case, though in some cases if may 
raise a controversy as to the power of 
the court in contradistinction to its in- 
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herent jurisdiction, or in other words, of 
jurisdiction in the limited sense in which 
it is used in Section 115 of the Code. 

’ For reasons .analysed above, 


the learned Subordinate Judge did not 


exercise his jurisdiction illegally or with’ 


material irregularity. Neither was there 
improper exercise ‘of. discretion on his 

part. ms me a 
15. In the result, the civil revi- 
sion fails and is dismissed, but in the cir- 
cumstances without costs. 
- Revision dismissed, 





AIR 1971 ORISSA 48 (V 58 C 16) 
G. K. MISRA, C. J. AND R. N. MISRA, J. 
Bhubanananda Panda, Petitioner v. 
Jaipur Municipality and another, Opposite 
Parties. j 
O. J. C. No. 1059 of 1969, D/- 27-4- 
1970. 


Civil Services — Orissa Service Code. 


Vol. I, Rule 90(1) (a) (ii) — Suspension — 
Subsistence allowance — Can be reduced 
only when delay in enquiry is attribut- 
able to the servant against whom enquiry 
is pending — When greater delay is attri- 


butable to the department and only. a. 


small portion to the servant, subsistence 
allowance cannot be reduced. - (Para 2) 


L. Rath, for Petitioner; 
for Opposite Parties. 


G. K. MISRA, C. J. :— The Petitioner 
is a servant under the Jajpur - Municipa- 
lity. He was suspended on 4-4-68. 
Charges were served on him'on 24-8-68. 
There was a sitting of the Enquiry Offi- 
cer on 9-9-68. The Petitioner was. given 
time till 23-9-68 to file his explanation. 
On 23-9-68 the Petitioner filed his expla- 
` nation. On 2-11-68 he asked for produc- 
tion of certain documents by the Muni- 
cipality. The matter was posted to 16-11- 


68. The Municipality did not produce the. 


records till 14-12-68. The case was post- 
ed for. hearing to 31-12-68. On that day 
the Petitioner was present but the Muni- 
cipality took time till 10-1-69. On that 
day the petitioner took time and the case 
was adjourned to 2-2-69. Again the 
Petitioner took time till 23-2-69. On 23- 
3-69 the Municipality wanted time to pro- 
duce the remaining records. On 20-4-69 
the records were not produced and the 
Municipality again took time till 2-5-69. 
The case was posted for hearing to 28-5- 
69. On 17-6-69 the Municipality filed a 
list of witnesses and summons were issu- 
ed for 6-7-69. The enquiry officer was 
busy otherwise on that day and the case 


was posted to 28-7-69. It was adjourned ` 


to 30-8-69 and again to 8-9-69. On 10-10- 
: 69 the Municipality passed a resolution 
reducing the subsistence allowance of the 
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P. K. Dhal,- 


‘of 24 months. 
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petitioner. The writ application has been 
filed against this resolution on the ground 
that it is in contravention of Rule 90(1) 
(a) (ii) of the Orissa Service Code, 


Volume ‘I. . 
2. . Rule 90(1) (a) (ii) reads thus: 
. “90(1) A government servant under 
suspension shall:be entitled to the follow- 
ing payments; namely:— 

(a) a subsistence allowance at an 
amount equal to the leave salary which 
the Government -servant would have 
drawn if he had been on leave on half 
average pay, or on half pay, and in addi- 
tion dearness allowance based on such 
leave salary. i 

Provided that where the period of 
suspension: exceeds twelve months, the 


-authority which made or is deemed to 


have made the order of suspension shall 
be competent to vary the. amount of sub- 
sisterice allowance for any period subse- 
quent to the period of the first twelve 
months as follows:— i 
- $ $ * * 
_ i) The amount of ‘subsistence may 
be reduced by a suitable amount not ex- 
ceeding 50 per cent of the subsistence 
allowance admissible during the period 
of the first twelve months if in the 


-opinion of the said authority, the period 


of suspension has been prolonged due to 
reasons to be recorded in writing directly 


attributable to the Government servant”. 


It would thus appear from the afore- 
said rule that the amount of subsistence 
allowance may be reduced if in the' opin- 
ion of the authority the period of sus- 
pension has been prolonged due to rea- 
sons to be recorded in writing directly 
attributable to the Government servant. 
Some reasons have been recorded in writ- 
ing and that part of the rule has been 
complied with. ‘The sole. question for 
consideration is whether the prolongation 
of the period. of suspension is directly 
attributable to the- petitioner. . 


-- 8 © The word “directly” in the con- 
text means that the petitioner would 
be solely responsible 


the authority under whom he ‘is serving, 
then the prolongation cannot be ‘said to 
be directly attributable to the petitioner. 


In this case a chart was supplied to us 
showing the delay caused by the Munici- 
pality and the Petitioner -respectively. 
The Municipality was responsible for a 
delay of six months and 10 days while 
the petitioner was responsible for. a delay 
Mr. Dhal, for the opposite 
parties, questioned the correctness of the 
chart regarding the delay of 64 months 
caused by the Municipality. Even assum- 
ing that there is some inaccuracy, the 
Municipality was clearly more responsible 
for the delay than the petitioner.. At any 
rate on the aforesaid facts it cannot be 
said that the delay was directly attribut- 


for the delay. If - 
-any part of the delay is attributable to 


vY 
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able to the petitioner. The petitioner is 
doubtless responsible for some ož the 
delay but the Municipality is no less res- 
ponsible. In these’ circumstances, ‘the 
requisite conditions for reduction of the 
subsistence allowance, prescribed in the 
aforesaid rule, have not been fu filled. 
The resolution reducing the subsistence 
allowance of the petitioner cannot there- 
fore stand. 


4. We would accordingly quash 


. the impugned resolution of the Munici- 


pality. dated 10-10-69. A writ of certi- 
orari be issued. We hope that th2 pro- 
ceeding against the petitioner would be 
brought to an end without delay. 


The writ application is allowed, but 
fn the circumstances there will ke no 
order as to costs. . 

R. N. MISRA, J.:—~ 5. I agree. 

Petition alowed, 


ee ir eae 


` AIR 1971. ORISSA 49 (V 58 C 17) 
R. N. MISRA, J. 
Vaikuntam Mamikyamma, 
v. Puppala, Respondenż. 
Second Appeal No. 536 of 1965, Dj/- 
24-12-1969, oe order of Dist. J., Jeypore, 
D/- 10-12-1963 


(A) Evidence Act (1872), S. 32 —_ 
Statement of dead person as to existence 
of relationship — Question whether A is 
wife of B — Statement by A in gift deed 
to B. which is untainted by undue influ- 
ence, that the latter is his wife, is entitled 
to proper weight in deciding the question. 

; (Fara 9) 

(B) Evidence Act (1872), S. 114 — 
Presumptions of fact — Marriage — A 
and- B living continucusly as man and 
wife and admittedly having cohabitation 
—— B described as wife of A in ccntem- 
poraneous document and also kearing 
children through A — Plaintiff, first wife, 
denying lawful relationship between A 
and B kept away from court without ex- 
planation — Held fact of B’s marriage 


Appellant 


_ with A was established . by these facts 


which were germane and material to the 
question. {Fara 9) 


(C) Evidence Act (1872), - S. 50 — 
Opinion expressed by conduct on rela- 
tionship — Marriage — Eye-witnesses de- 
posing to performance of the marriage — 
Conduct evidence may not be necessary 
and standard set by section may not have 
to be applied. (Fara 9) 


(D) T. P. Act (1882), S. 122 — Gift — 
‘Acceptance by donee — Donor and donee 
closely related and living together — 
Making over deed of gift and its <eccept- 
ance may be sufficient for acceptance of 
gift and delivery of possession may not 
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be necessary. AIR 1964 Orissa 212, Rel. 
on. S Para 10) 
Cases Referred : ehsonploe ret Paras 
(1964) AIR 1964 Orissa 212 (V 5I), 
Narayanamma v. Thabitinaidu 
(1959) AIR 1959 SC 914 {V 46) = 
(1958) Supp (2) SCR 814, Dol- 
gobinda Paricha v. Nimai Charen 8 
(1952) AIR 1952 SC 231 (V 39) = 
1952 SCR 825, Gokal Chand v, 
Parvin Kumari ñ 


N. V. Ramdas, for Appellant; Y. S5. N. 
Murty, for Respondent. 

JUDGMENT :— The plaintifz is in 
appeal against a reversing judgment of 
the learned District Judge of Koraput. 


2. She filed the suit for declara- 
tion that she was the sole heir of her 
deceased husband Ramamurty ard was 
entitled to the properties left by him. 
She also prayed for recovery of possession 
in respect of his properties upon a decla- 
ration that the gift by Ramamurty in 
favour of the defendant was invalid. She 
also made a claim for mesne profits. 


Her case was that on 1-10-65 Rama- 
murty died issueless at Vizagapatam. The 
defendant was the wife of one Adinara- 
yana of Jagadalpur, had left her husband 
and was living with Ramemurty, but was 
not his married wife. The suit properties 
were the self-acquisitions of Ramamurty 
and after him the plaintiff as the widow 
became entitled to succeed to such pro- 
perties. 


On 26-3-62, the defendant obtained 
the gift deed Ext. A in respect-of the 
house located in Jeypore town. The nar- 
ration in the deed of gift Ext. A was that 
the plaintiff had consented to the marri- 
age of Ramamurty with the defendant; 
the defendant was the wife of Ramamurty 
and the house in question which was the 
subject-matter of the gift had been con- 
structed with the money of the defendant. 
All these allegations were false. The 
house was in possession of Ramamurty. 
The alleged gift had never beer. acted 
upon and possession had never been made 
over to the defendant. There -was no 
acceptance of the gift within the lifetime 
of Ramamurty. It was further alleged 
that the consideration for the giit being 
illicit cohabitation the gift was illegal and 
could not be given effect to. 


3. The defendant contended that 
she was not the wife of one Adinarayana 
and was the legally wedded wife of Rama- 
murty, and she (sic) had lived together 
as man and wife for more than 12 years 
until Ramamurty died on 1-10-62 leaving 
3 sons and 2 daughters born ouz of the 
said wedlock and the plaintiff cannot be 
said to be the sole heir. The g:ft was 
valid and as admittedly the subject-matter 
of the gift was the self-acquisition of 
Ramamurty the husband was competent 
to make a gift of the same. 
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It was tes natively contended that 
Ramamurty had no ancestral property 
and was a bus conductor receiving a salary 
of Rs. 60/- per month. His earning was 
insufficient even to maintain the family. 
The defendant had 25 Tolas of gold. The 
house in question was constructed during 
the years 1960-61 out of the sale proceeds 
of the major portion of the gold and was 
thus really the Stridhan of the defendant. 
The deed of gift accepted the said fact. 
The gift was also accepted in fulfilment 
of a marriage promise which was to the 
effect that Ramamurty would provide a 
suitable residential accommodation for the 
defendant. The gift had been accepted 
and was acted upon. Thus the defendant 
scare’ valid title in respect of the suit 

ouse. 


4. The trial court found "that the 
defendant had failed to prove that she 
was the wife of Ramamurty; consideration 
for the gift was illicit cohabitation; this 
being an illegal consideration the gift was 
invalid and inoperative and the suit pro~ 
perties belonged to Ramamurty and the 
plaintiff being his widow was entitled to 
the same on his death. On the aforesaid 
findings the suit was decreed. 


5. The learned ` District Judge, 
however, did not agree with the trial 
court and came to find that the defendant 
was the wife of Ramamurty; the gift 
under Ext. A was valid and had been 
acted upon; there was absolutely no un- 
due influence and in natural circumstan- 
ces the gift had been made; the defen- 
dant had contributed for the construction 
of the suit house and the averments in 
the deed of gift were also correct. On 
these findings the learned District Judge 
directed the suit to be dismissed indicat- 
ing therein that it was open to the plain- 
tiff to file a separate suit for her share in 
respect of certain movables. It is against 
this reversing judgment of the learned 
Appellate Judge that the present Second 
Appeal has been brought before this 
Court. 


6. The fact that the ‘plaintiff Is 
the first wife of Ramamurty is undisput- 
ed. Two questions arise for determina- 
tion in this appeal, namely, (1) whether 
the defendant was the second wife of 
Ramamurty, and (2) Whether the deed of 
gift Ext. 1 is valid. The invalidity of the 
deed of gift is on the basis that the con- 
sideration for it was an illegal purpose 
and, therefore, the sift would be incpe- 
tative. Once it is held that there was a 
valid marriage between the defendant 
and Ramamurty it can no more be held 
that Ext. A was tainted with illegality 


and was against public policy. The only. 


point about the claim of the defendant 
under the deed of gift thereafter would 
be to determine whether the gift had been 
acted upon. 
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7. Therefore, it would be proper 
first to find out as to whether the defen- 
dant has been rightly held to be the wife 
of Ramamurty by the lower appellate 
court. The learned Appellate Judge reli- 
ed on the evidence of D. Ws. 1 and 2 to 
accept the claim of marriage. He also 
relied upon the admission of Ramamurty 
in the deed of gift. 


Certain circumstances weighed- with 
the lower appellate court in coming to 
its conclusions. These circumstances are 
(a) continuous living of Ramamurty and 
the defendant as man and wife and the 
admitted position that they were having 
cohabitation, (b) the description of the 
defendant in the Postal Savings Bank 
Account as the wife of Ramamurty, and 
(c) bearing of 5 children — 3 sons and 2 
daughters — by the defendant through 
Ramamurty. The lower appellate court 
further found that the plaintiff had been 
withheld from the witness box and her 
father had been examined as a witness 
for her. In view of the fact that pecu- 
liar allegations had been made in this 
case, the plaintiff would have been more 
competent to support them than any other 
even including her father. In the absence 
of any explanation as to why the plaintiff 
had been kept away from the court, the 
learned Appellate Judge drew adverse 
inference against the plaintiff. 


8. Mr. Ramdas contends that the 
evidence of D. Ws. 1 and 2 could not have 
been accepted by the courts below in view 
of the fact that they were not competent 
to depose about the fact of marriage and 
the standard laid down regarding admis- 
sibility of evidence to show such relation- 
ship with reference to the provisions of 
Section 50 of the Evidence Act has been 
lost sight of by the lower appellate court. 
He emphasised on the principles indicat- 
ed by their Lordships of the Supreme 
Court in AIR 1959 SC 914 (Dolgobinda 
Paricha v. Nimai Charan) and also con- 
tended that the presumption arising out 
of continuous living was a rebuttable one 
as has been held by the Supreme Court 
in AIR 1952 SC 231 (Gokal-Chand v. Par- 
vin Kumari). 


He offered the criticism against the 
view of the lower appellate court that the 
learned Appellate Judge should have 
found that the inference of presumption 
arising out of continuous living . was a 
rebuttable one and in the facts of the 
case it must be taken to have been re~ 
butted. He further contended that the 
narration in Ext. A is palpably false. A 
portion of the contents of the said docu- 
ment may be translated in the following 
way:— 


"As no issue has been born to me 
through my first wife, I have accepted 
you Adilakshmi as my second wife with 
the consent of my first wife. At that 
time I had bound myself by a solemn 
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promise to give you some immoveable 
property. But I have not executed any 


-document as yet. The house in Sambar 


Tota Sahi in Jeypore town has been con- 
structed with your money on a piot of 


. land -purchased by me and the municipal 


records stand in my name. In k=eping 
with the promise ‘made earlier I now 
make this deed of gift in your favour and 
put you into possession so that fran to- 
day you would be the owner of th2 pro- 
one and enjoy the same in your own 
right ess... ‘a 

According to Mr. Ramdas, on the basis of 
the defence taken it can be said that the 
second marriage took place sometime in 
1950-51. By then the age of the plaintiff 
must have been about 11 to 12 years. The 
prospect of the plaintiff bearing a child 
through Ramamurty at that point of time 
must have been a physical impossibility, 
and as such the reason indicated for the 
second marriage must have been non- 
existent. 


He further contends that the question 
of taking the consent of the first wife, 
who would have been a minor child then, 
would also be an impossible proposition 
and in any event not a legal act. In the 
circumstances, according to Mr. Remdas, 
these allegations are false and have been 
intentionally made by Ramamurfy on 
being prevailed upon by the defendant. 
He also challenges that the admisston of 
the marriage with the defendant must be 
equally false and as such no impo-tance 
should be given to the narration in Ext. 
A and should not be held to tantamount 


to an admission of Ramamurty to the . 


effect that the defendant was his married 
wife. 


9. To counteract the submiss-on of 
Mr. Ramdas, Mr. Murty’s submission is 
that the age of the plaintiff has not been 
correctly indicated in the plaint and no 
issue was ever framed to find out as to 
what was the age of the plaintiff. In 
the circumstances. the basis upon which 
the argument in relation to.the admission 
in Ext. A about the status of the defen- 
dant is advanced cannot be accepted. In- 
disputably the statement in Ext. A :s en- 
titled to great weight. It comes from the 
husband and is the statement of a dead 
person. As such, it is directly admissible 
under the provisions of Section 32 of the 
Evidence Act. Unless it can be held to be 
a document obtained by undue influence, 
the importance of the statement, cannot 
be belittled. 

It has already been found by the 
lower appellate court that there was no 
undue influence in obtaining the docu- 
ment. The trial court has also no: dis- 
carded Ext. A as being a document zreat- 
ed under undue influence. In the cir- 
cumstances, I find it difficult to throw out 
Ext. A as a document obtained under 
undue influence and would hold tha: Ext. 
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A is not tainted with undue influence. 
The admission contained in the document 
is, therefore, entitled to proper weight in 
the matter of finding out whether the 
defendant was the married wif of Rama- 
murty. The other features whick weigh- 


.ed with the lower appellate court are 


also germane and material. . 


D. W. 2 is a witness why Eas ‘been 
accepted by both the courts- and the 
other witness is one who attended the 
marriage function. In respect of a wit- 
ness who saw something being performed 
and deposes about his seeing the perform- 
ance conduct evidence may nob b2 neces- 
sary and the standard indiceted in Sec- 
tion 50 of the Evidence Act mey not have 
to be applied. In the circumstances, the 
evidence of D. Ws. 1 and 2 must also be 
accepted to support the case of marriage. 
All the circumstances which hav2 been - 
referred to by the learned District Judge 
are validly applicable to the facts of the 
case and I would hold relying cn them 
that the marriage of the defendant 
with Ramamurty has been established. I 
concur with the finding of the lower ap- 
pellate court that the defendant was the 
married wife of Ramamurty. 


10. This leads to the examination 
of the remaining point as to whether the 


. gift has been acted upon. The courts 


below have found that the deed of gift 
was in the custody of the defendant and 
has been produced by her. Thae trial 
court found against the defendent for 
want of mutation. The time-lag between 
the gift and the institution of the suit is 
very short. The document is of March 
1962 and the suit is of January 1963. Ad- 
mittedly Ramamurty died only in Octo- 
ber 1962. In the circumstances, want of 
mutation within the gap of about 3 
months that intervened between Rama- 
murty’s death and the institution of the 
suit cannot be at all an important feature. 


Courts in India have taken tke view 
that where the donor and the donee live 
together under the same roof anc where 
they are closely related_ delivery of posses- 
sion may not be necessary and making 
over of the document and its acceptance 
may tantamount to acceptance of the 
gift. Reference may be made o the 
ease in AIR 1964 Orissa 212 (Narayana- 
mma v. Thabitinaidu) for the purpose. 
In that view of the matter, I would also 
hold that that the gift had been accepted 
during the lifetime of FPamamucty and 
as such was complete and objection can- 
not be taken by the plaintiff that the gift 
had not been acted upon. 


11.- On the aforesaid analysis, the 
irresistible conclusions are that the defen- 
dant was the married wife of Ramamurty 
and the gift Ext. A had been validly made 
and was duly accepted. The Second 
Appeal has no merit and is dismissed. 
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The judgment of the learned District 
Judge stands confirmed. In view of the 
fact that the plaintiff and the defendant 
are co-widows, I would direct that both 
parties would bear their own costs 
throughout, 


‘Appeal. dismissed, 
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Sm. Parbatimoni Mohapatra, Peti- 

tioner v. Jagannath Dalai, Opposite Party. 

Civil Criminal Revn. No. 1 of 1967, 

D/- 10-9-1969, from order of Addl. Dist, 
J.. Balasore, D/- 1-5-1967. 

Criminal P. C. (1898), Ss. 479-A(6), 

(1) and 476 — Offence of perjury in judi- 

cial proceeding — Proceedings under Sec- 


tion 476 after disposal of case — Bar of 


Section 479-A (6), when applicable. | 
Where an application is filed under 
S. 476 for proceedings against a witness 


for committing perjury in a judicial pro~. 


ceeding, after disposal of the case, it can- 
not be said that Section 479-A (1) Cr. P: C. 
alone can apply and the provisions of Sec- 
tion 476 Cr. P. C. would not and sub- 
section (6) of Section 479-A would act as 
bar to proceedings under. Section 476, 
irrespective of the consideration whether 
or not the prosecution is sought to be sus- 
tained on the basis of the materials which 
were before the original Court or on the 
basis of materials freshly brought to 
light in the subsequent proceeding. AIR 
1966 SC 1863, Foll. (Para 6) 

In a controversy of this nature, three 
types of cases can be envisaged. The 
first type would cover cases where all the 
materials on the basis of which the Court 
concerned could have formed an opinion 
that a particular witness has given false 
evidence before it, were beforé the Court 
at the time of disposing of that case, but 
the Court did not form an opinion that 
the witness had intentionally given false 
evidence and that it was expedient that 
he should be prosecuted. If later on, on 
the basis of very same materials, an ap- 
plication under Section 476 Cr..P. C. is 
filed to prosecute the witness, sub-section 
(6) of Section 479-A Cr. P. C. would be 
a definite bar to a proceeding under Sec- 
tion 476 Cr. P. C. being initiated against 
the witness. AIR 1963 SC 816, Foll. 

: : (Para 6) 

The second type of cases are those 
where no materials were’-available before 
the Court which decided the original case 


to enable it to form an opinion that the’ 


witness had given false evidence before 
it and such materials were only later on 
brought to the notice of the Court for a 
proceeding’ under Section 476 Cr. P. C. 
The bar of S. 479-A (6) does not apply to 
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this type of cases and proceedings under 
S. 476 are maintainable. AIR 1966 SC 
1863, Foll. (Para 6) 

The third type of cases are those 
where before the Judge deciding the ori- 
ginal case there might be some materials 
but not in any way clinching or decisive 
to indicate that a particular witness has 
given false evidence and the Judge at the 
time of the case has not expressed any 


‘opinion that the witness has given false 


evidence and that he should be prosecut- 
ed, but later on material is placed before 

from which it would be manifest 
that the witness has given false evidence 
and he is askeé to take proceedings against 
the witness under Section 476 Cr. P. C. 
In such cases, unless the Courts are satis- 
fied that there were materials before the 
Judge who decided the original suit on 
the basis of which he could form the 
necessary opinion and despite that the 
Court did not express the opinion and did 
not consider it expedient to prosecute the 
witness, the bar in sub-clause (6) of Sec- 
tion 479-A Cr. P. C. would not come into 
operation and in that event an application 
under Section 476. Cr. P. C. would be 
maintainable, But, as Section 476 Cr. P. 
C. itself requires that the Court in consi- 
dering the application should not only be 
prima’ facie satisfied that false evidence 
had been given by the witness but also 
that it is expedient in- the interest of 
justice that he should be prosecuted, the 
Court has also to take into consideration 
such complaint of the witness as would 


-show that the application under Sec. 476 


is not. bona, fide but is meant to harass 
the . witness. (Para 7) 


Cases Referred: Chronological Paras 


` (1966) AIR 1966 SC 1863 (V 53) = 


1966 Cri LJ 1503, Kuppa Goun- 

dan v. M. S. P. Rajesh i 
{1963) AIR 1963 SC 816 (V 50) = 

1963 (1) Cri LJ 803, Shabir Hussain 

Bholu v. State of Maharashtra 6 
(1958) AIR 1958 All 364 (V 45) = > 

1958 Cri LJ ‘591, Jai Bir Singh v. 

Malkhan Singh 

P. Roy, for Petitioner; G. Rath and 
R. K. Patra, for Opposite Party. 

ORDER :— This application” in revi- 
sion is directed against an appellate order 
of the Additional District Judge, Balasore 
upholding the order of the Subordinate 
Judge,: Balasore dismissing an application 
under Section 476 Cr. P. C. filed by the 
petitioner to prosecute the opposite party 
for giving false evidence in T. S. No. 25 
of 1962 in the Court of the Subordinate 


_ Judge. 


2. The petitioner Parbatimoni 
Mohapatra and her sister Haramoni Mo- 
hanty filed T. S. No. 25 of 1962 in the 


Court of the Subordinate Judge, Balasore. 


against the opposite party Jagannath Dalai 
claiming partition of certain lands on the 
ground that ihey are the sisters of the 
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opposite party. The latter contested the 
suit on the allegation that the plaintiffs 
therein are not his sisters but are the 
daughters of his uncle. The Subordinate 
Judge however accepted the case of the 
petitioner and her sister that they ere 
the sisters of the opposite party and 
granted a decree on 19-11-1963. ; 


3. On 22-3-1966, the petitioner fil- 
ed an application under Sections 476 and 
479-A Cr. P. C. before the Subordinate 
Judge praying that a ° complaint should 
be filed against the opposite party <or 
intentionally giving false evidence in the 
suit. The-petitioner also filed an appli- 
cation before the Subordinate Judge <or 
calling for the original of a mortgage 
bond No. 13384 dated 8-11-1962 said to 
have been executed by the opposite party 
on the ground that in the mortgage bond 
the opposite party had stated that the 
petitioner and her sister Haramoni are 
the daughters and the opposite party is 
the son of one Dinabandhu Dalai and 
that consequently it would follow there- 
from that the opposite party gave false 
evidence in Court in the 
- when he stated that the petitioner was 
not his sister. The Subordinate Jucge 
refused to call for the mortgage band 
observing that the petitioner, if so advis- 
ed, might file a certified copy thereof. 
No certified copy of the mortgage bond 
appears to have been filed in the Court 
of.the Subordinate Judge. Ultimately, 
the learned Judge rejected the petitioner’s 
application under Section 476 Cr. P. C. 
holding that in view of the provisions of 
Section 479-A’ Cr. P. C. that application 
was not maintainable. ` ; 7 


The petitioner. then filed an appzal 
against that order before the District 
Judge, Balasore and at the time of hear- 
ing, the certified copy of the mortgage 
bond referred to -above was filed before 
that Court. The learned District Judge 
did not place any reliance on the recitals 
in the certified copy on the ground that 
it had not been filed’ in the suit and he 
dismissed the appeal holding that Sect:on 
479-A Cr. P. C. is a bar inasmuch as zhe 
learned Subordinate Judge while dispəs- 
ing of the suit did not give any specific 


finding that the opposite party has given - 


false evidence and for the purpose of 
eradication of the evils of perjury end 
‘fabrication of false evidence and that in 
the interest of justice, a complaint should 
be filed against him. 


4. The only point for considera- 


tion in this revision application is whether 


Section 479-A Cr. P. C. is applicable to 
the facts of the present case in which 
case sub-section (6) thereof would act as 
a definite bar to the maintainability of 
the present application. under Section 476 
Cr. P. C. Section 479-A Cr. P. C. in so 
far as is material may be quoted :— 
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.  “479-A. (1) Notwithstanding ‘anything 
contained in Sections 476 to 479 inclusive, 
Revenue or Criminal 
Court is of opinion that any person ap- 
pearing before it as a witness has inten~ 
tionally given false evidence in eny stage 
of the judicial proceeding or. has inten- 
tionally fabricated false evidence for the 
purpose of being used in any stage o= the 
judicial proceeding, and that, for the era- 
dication of the evils of perjury and fabri- 
cation of false evidence and in the inte- 
rests of justice, it is expedient that such 
witness should be prosecuted for the 
offence which appears to have been zom- 
mitted by him, the Court shall, at the 
time of the delivery of the judgmen- or 
final order disposing of such proceeding, 
record a finding to that effect, stating its 
reasons therefor, and may, if it so thinks 
fit, after giving the witness’ an oppor- 
tunity of being heard, make a complaint 
thereof in writing signed by the presid- 


-ing officer of the Court setting forth the 


evidence which, in the opirion of the 
Court, is false or. fabricated and forward 
the same to a Magistrate of the first class 
having jurisdiction, and may, if the azcus- 
ed is present before the Court take suffi- 
cient security for his appearance b=2fore 
such Magistrate and may bind over any 
person to appear and give evidence b2fore 
such Magistrate, 


xx xx xx 

(6) No proceeding shall be taken 
under Sections 476 to 479 inclusive for 
the prosecution of a person for giving or 
fabricating false evidence, if in respect of 
such a person proceedings may be iaken 
under this section.” 


5. It is contended by Mr. R. K. 
Patra appearing for the opposite party 
that having regard to the provisions of 
Section 479-A Cr. P. C. and particularly 
sub-section (6) thereof, the provisions of 
sub-section (1) of Section 479-A Cr. P. C., 
alone can be resorted to by the Court for 
the purpose of making a complaint against 
the person for intentionally giving false 
evidence at any stage of the judicial pro- 
ceeding before it and if at the time of 
disposal of the said proceeding the Court 
had not formed an opinion that the wit- 
ness has.given -intentionally false evi~ 
dence, no question of making a subse- 
quent complaint against him under Sec- 
tion 476 Cr. P. C. can arise in view of 
the specifie prohibition contained in sub-~ 
section (6) thereof. 


He argues that in-the present case 
the opposite party took the specific plea 
that it is not true that the petitioner is 
his sister. The evidence let in on behalf 
of the petitioner is that she is the sister . 
of opposite party. The Court considered 
the evidence and accepted the petitimer’s 
plea thereby disbelieving the statement 
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made by the latter. Thus there were 
materials before the Subordinate Judge 
on the basis of which he could form an 
opinion that the opposite party had given 
false evidence. But if, despite this, the 
Court at the time of disposing of the suit 
did not form any such. opinion much less 
did he consider that the nature of the 
perjury committed by the opposite party 
is such as to make it expedient in the 
interests of justice to make a complaint 
against him, the Court cannot having 
regard to sub-section (6) of Section 479-A 
Cr. P. C. subsequently proceed against 
sg Aa party under Section 476 
r PC. 


6. In a controversy of this nature, 
three types of cases can be envisaged. 
The first type would cover cases ‘where 
all the materials on the basis of which 
the Court concerned could have formed 
an opinion that a particular witness has 
given false evidence before it, were before 
the Court at the time of disposing of that 
case, but the Court did not form an 
opinion that the witness had intentionally 
given false evidence and that it was ex- 
pedient that he should be prosecuted. If 
later on, on the basis of very same mate- 
rials, an application under Section 476 
Cr. P. C. is filed to prosecute the witness, 
sub-section (6) of Section 479-A Cr. P. C. 
would be a definite bar to a proceeding 
under Section 476 Cr. P. C. being initiat- 
ed against the witness. Such cases, in 
my opinion, are covered by the decision 
of their Lordships of the Supreme Court 
in Shabir Hussain Bholu v. State of Maha- 
rashtra, AIR 1963 SC 816. 


In that case, the appellant Shabir 
Hussain was a witness for the prosecu- 
tion at the trial of one Rafique Ahmed 
for the offence of murder. Shabir Hus- 
sain when examined in the Court of the 
committing Magistrate : deposed that in 
his presence Rafique Ahmed had stabbed 
the deceased. In the Court of Session 
he went back on his statement and said 
that it is not true that he actually saw 
Rafique Ahmed stabbing the deceased. 
Admittedly at the time of -disposing of 
the case, the Sessions Judge did not 
record his opinion that the appellant had 
intentionally given false evidence and 
that he should be prosecuted. But after 
the trial was over, proceedings were 
taken against him under Section 476 Cr. 
P. C. and he was- asked to show cause 
why he should not be prosecuted under 
Section 193 LP.C. Objection was taken 
on behalf of the appellant before the 
Chief Presidency Magistrate that the pro- 
visions of Section 479-A having not been 
complied with the Chief Presidency 
Magistrate could not take cognizance of 
the offence. This objection was upheld 
by the Chief Presidency Magistrate, but 
in revision, the High Court rejected it. 
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On appeal before the Supreme Court, 
their Lordships held that— 


“Bearing in mind the non obstante 
clause at the commencement of S. 479-A 
and the provisions of sub-section (6) it 
would follow that only the provisions of 
sub-section (1) of Section 479-A must be 
resorted to by the Court for the purpose 
of making a complaint against a person 
for intentionally giving false evidence or 
for intentionally fabricating false evi- 
dence at any stage of ne proceeding 
before it. x x x xX. 
It is not as if the Court baë an option to 
proceed either under Section 479-A or 
under Section 476 and that if it does not 
take action under Section 479-A it can 
do so under Section 476. Whereas Sec- 
tion 476 is a general provision dealing 
with. the procedure to be followed in res- 
pect of a variety of offences affecting the 
administration of justice, in so far as 
certain offences falling under Sections 193 
to 195 and Section 471, I.P.C. are concern- 
ed the Court before which that person 
has appeared as a witness and which dis- 
posed of tke case can alone make a com- 
plaint. The provisions of Section 476 to 
Section 479 are totally excluded where 
an offence is of the kind specified in See- ` 
tion 479-A(1).” 


It may be noticed that in that case, the 
very materials on the basis of which 
Shabir Hussain was sought to be prose- 
cuted subsequently were before the Court 
which disposed of the case in which he is 
alleged to have given false evidence. 
Their Lordships while disposing of Shabir 
Hussain’s case, AIR 1963 SC 816 approved 
a decision of the Allahabad High Court in 
Ja E Singh v. Malkhan Singh, AIR 1958 


In that case, one Malkhan Singh was 
prosecuted under Section 382 I-P.C. and 
Jai Bir Singh was examined in that case 
as a. prosecution witness. In  cross-exa- 
mination, he was asked to state whether 
or not he had been convicted under the 
Martial Law and sentenced to imprison- 
ment for 18 months and lodged in Agra 
Central Jail. Jai Bir Singh denied that 
he was ever convicted or confined in Agra 
Jail. Malkhan Singh was. acquitted. 
Thereafter he moved under Section 476 
Cr. P. C. requesting the Court to make a 
preliminary enquiry and file a complaint 
for the prosecution of Jai Bir Singh. Evi- 
dence was let in in that proceeding to 
prove that Jai Bir Singh was convicted 
and confined in Agra Central Jail. The 
Magistrate did not file a complaint but 
dismissed the application under Section 
476 Cr. P. C. on the ground that Section 
479-A (6) Cr. P. C. was a bar. Malkhan 
Singh filed an appeal and the Sessions 
Judge allowed the appeal but the High 
Court in revision set aside that order 
inter alia with the. observation:— 


1971 


“The provisions of Section 47-A 
Cr. P. C. will apply to all cases of per- 
jury. There is no justification for hdd- 
ing that this section applies to one class 
of perjury and not to the other. The 
section itself does not express any such 
distinction. Ordinarily when a section 
deals with a class, it would be deemed 
to apply to the whole of that class and 
not only to a part or division of that class 
unless there is something in that section 
or some other section from which it is 
gathered that it applies to a sub-division 
of that class alone. i 

xx XX XxX 


The effect of Section 479-A is that 
for the prosecution of a person who 
appears as a witness and gives false evi- 
dence or fabricates false evidence the 
provisions of that section alone will apoly 
and the provisions of Sections 476 to 479 
inclusive will not apply.” 


In that case also, all the materials on the 
basis of which Jai Bir Singh was souzht 
to be prosecuted were before the origmal 
Court which disposed of the case against 
Malkhan Singh and no new mater-als 
were sought to be placed before the learn- 
ed Magistrate in support of the applica- 
tion under Section 476 Cr. P. C. Mr. 
R. K. Patra however has invited my 
attention to the observation of the leern- 
ed Judge of the Allahabad High Ccurt 
extracted above and contended that this 
observation which must be deemed to 
have’ been approved by their Lordskips 
of the Supreme Court in Shabir Hussa_n’s 
case, AIR 1963 SC 816 lays down that 
if it is a case of perjury committed in the 
course of a judicial proceeding, Section 
479-A (1) Cr. P. C. alone can apply and 
the provisions of Section 476 Cr. P. C. 
would not, irrespective of the considera- 
tion whether or not the prosecution is 
sought to be sustained on the basis of 
the materials which were before the ori- 
ginal Court or on the basis of mater-als 
freshly brought to light in the subsequent 
proceeding. 


An effective answer to this conten- 
tion is contained in the decision of their 
Lordships of the Supreme Court in Kuppa 
Goundan v. M. S. P. Rajesh, AIR 1966 SC 
1863. In that case, one Kuppuswami 
Jodged a complaint alleging that the res- 
pondent M. S. P. Rajesh and others had 
formed an unlawful assembly and com- 
mitted offences of house trespass, mis- 
chief etc. at 10 P.M. on October 11, 1£63. 
The police after investization did aot 
present a charge-sheet against respondent 
M. S. P. Rajesh but filed a charge-sheet 
against four other persons in the Court 
of the Sub-Magistrate. Salem, who uti- 
mately acquitted all the accused. In 
course of evidence at that trial the peti- 
tioner Kuppu Swami Goundan was exa- 
mined as a witness and he gave evidence 
to the effect that respondent Rajesh was 
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also among the trespassers and assail- 


ants and that he was armed with a gun. 


After the conclusion of the trial, the 
respondent filed a petition in the Court 
of the Magistrate under Section 476(1), 
Cr. P. C. alleging that on October 11, 1963, 
he along with certain other Directors had 
attended a meeting of the Board of Direc- 
tors of a certain company from 4-30 P.M. 
to 5-15 P.M. at Bangalore and that he . 
was not at Yareaud (place of occurrence) 
on October 11, 1963, and prayed for the 
prosecution of the petitioners for giving 
false evidence under Section 193 I.P.C. 
The respondent produced a cory of the 
Draft Minutes of the Board meeting and 
also cited certain witnesses in support of 
his case. After considering the matter, 
the Sub-Magistrate of Salem held that he 
was satisfied that the respondent could 
not have been present at the alleged place 
of occurrence Yarcaud on October 11, 1963 
and that the petitioner had deliberately 
committed perjury and implicated Rajesh 
as among the assailants, and directed pro- 
secution of the petitioner under Section 
193 I.P.C. The petitioner contended that 
Section 479-A was a bar to the prosecu- 
tion being taken against him. Following 
the decision in Shabir Hussain’s case, 
AIR 1963 SC 816 the Magistrate upheld 
the objection. 


But in revision, the Madras High 
Court reversed the order of the Magis- 
trate and against that order an appeal 
was filed in the Supreme Court. Their 
Lordships in dismissing the appeal ob- 
served in paragraph 5 of their Judgment: 


“The scheme of Section 479-A is to 
enact a special procedure for the more 
expeditious and effective manner of deal- 
ing with certain cases of perjury and fab- 
rication of false evidence by witnesses in 
the course of judicial proceedings. There 
is, however a necessary concition for the 
application of Section 479-A, Cr. P. C. 
The condition is that the Court before it 
delivers its judgment or at anv rate at 
the time of delivering the judgment 
must form an opinion that a particular 
witness or witnesses, is, or, are giving 
false evidence; if the Court could not 
form any opinion about the falsity of the 
evidence of the witness appearing before 
it, then certainly the Court cannot at the 
time of delivering its judgmeri, record 
any finding about the same. It is mani- 
fest that a Court can come to a conclusion 
that a witness is false only when there 
are materials placed before it to justify 
that opinion. If no materials are placed 
before the Court to enable the Court to 
form an opinion that a witness is giving 
false evidence. then certainly it could not 
form that opinion. In the resent case, 
the respondent produced material before 
the trial Court on December 23, 1963, 
after the conclusion of the trial that the 
petitioners had given false evicence in 
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the case and the respondent produced the 
necessary documents along with an appli- 
cation for proceeding against the peti- 


tioners under Section 476 Cr. P. C. Till 


those documents were produced there was 
no opportunity or occasion for the Magis- 


trate to form an opinion about the falsity . 


of the evidence adduced by the petition- 
ers. It is, therefore, manifest that at 
the time when the judgment was deliver- 
ed, the Magistrate had no material before 

im to form an opinion that the peti- 
tioners had given false evidence. It is 
only after the respondent had made his 
application on December 23, 1963 and 
brought the necessary material to the 


notice of the Court that the falsity of the’ 


evidence of the petitioners became appa- 
rent and the Magistrate was in a position 
to form an opinion about the falsity of 
the evidence given by the petitioners. 
It is, therefore, clear that Section 479-A 
will not be applicable on the facts of this 


case, and if the provisions of Section. 


479-A will not apply. on the facts of this 


case it -follows that the bar contemplated . 


by clause (6) of that section will not be 
applicable. 


This decision would, therefore, cover 
the second type of cases where no mate- 
rials were available before the Court which 
decided the original case to enable it to 
form an opinion that a particular witness 


had given false evidence before it and 


such materials were only later on brought 
to the notice of the Court for a proceed- 
ing under Section 476 Cr. P. C. It may 
also be noticed that their Lordships de- 
ciding the case in AIR 1966 SC 1863 re- 
ferred to above have disapproved the 
view of Sahai, J. in Jai Bir Singh’s case, 
AIR 1958 All 364 that the bar of Section 
479-A (6} applies to all cases of perjury, 
namely, (1) those where the perjury or 
the fabrication of false evidence has been 
detected by the Court when the judg- 
ment is pronounced, and (2) cases where 
the perjury or fabrication of false evi- 
dence does not come to light till after the 


judgment has been pronounced, and that- 


it was not open to the Court to proceed 
under Section 476 Cr. P. C. for prosecu~ 
tion in the latter class of cases, 


T. The difficulty, however, arises 
in the third type of cases where before 
the Judge deciding the original case there 
might be some materials but not in any 
way clinching or. decisive to indicate that 
a particular witness has given: false evi- 
dence and the Judge at the time of dis- 
posing of the case has not expressed any 
opinion that ‘the witness has given false 
evidence and that he should be prosecut- 
ed, but later on material is placed before 
him from which it would be manifest 
that the witness has given false evidence 
and he is asked to take proceedings 
against Pg witness under Section 476 
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The question that arises’ for consi- 
deration is whether in such type of cases, 
Section 479-A (6) would be a bar. It is 
stated on behalf of the opposite party 
that the present:case falls in this cate- 
gory because apart from the mortgage 
bond on which the petitioner relies there 
were other materials on record in the 
original suit No. 25 of 1962 on the basis 
of which the Court could have formed an 
opinion that the opposite party Jagannath 
Dalai had given false evidence but the 
Court did not form any such opinion. 
The records of the original suit are not 
before me and it is therefore not possible 
to test the correctness of the contention 


raised on behalf of the opposite party 


that had the petitioner been’ diligent she 
could .have filed the mortgage bond in 
the original suit itself and that the pre~- 
sent application presented three years 
after the disposal’ of the original suit is 
not bona fide and is meant only to harass 
the opposite -party. Both the Courts 
below have proceeded on the footing that 
Section 479-A Cr. P.-C: applies to the 
facts of the present case. and that the 
Subordinate Judge disposing of Original 
Suit No. 25 of 1962 having failed to ex- 
press his opinion that the opposite party 
has given false evidence and that for the 
purpose of eradication of perjury and in 
the interest of justice a complaint should 
be filed, the present proceeding under 
Section 476 Cr. P. C. is not ‘maintainable. 


_ Neither of- them has applied his mind 
to the further question whether there 
were materials before the Subordinate 
Judge who decided the original suit on 
the basis of which he ‘could form the 
necessary opinion. Unless the Courts are 
satisfied that such materials were avail- 
able and despite- that the Court did not 
express the opinion and did not consider 
it expedient to prosecute ‘the opposite 
party, the bar in sub-clause (6) of Sec- 
tion 479-A Cr. P. C. would not come into 
operation and in that event an applica- 
tion under Section 476 Cr. P. C. would 
be maintainable. 


. This case must therefore be remitted 
back to the learned Subordinate Judge 
for disposal. according to law. In the 
light of the observations made above: he 
should first determine with reference to 
the materials which were on record in the 
original suit whether the Court which 
decided the suit could on the basis of 
those’ materials form an opinion that the 
opposite party had given false evidence. 
If the answer to this question is in the 
affirmative, then necessarily the bar in 
sub-section (6) of Section 479-A Cr. P. C. 
would apply and a further application 
under Section 476 Cr. P. C. would not be 
maintainable. If however, the answer is 
in the negative Section 476 Cr. P. C. 
would come into operation. But Section 
476 Cr. P. C. itself requires that the 
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considering the application 
should not only be prima. facie sétisfied 
'‘|that false evidence had been given by the 
opposite party but also that it is expedi- 
ent in the--interest of Justice taat he 


fide but is meant to harass him. 


8. In the result, I would allow 
this application, set aside the orders 
passed by the Courts below, and remand 
the case back to the Subordinate Judge 
for disposal according to law and in the 
light of the observations made above. 


Order accordingly, ` 
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‘AIR 1971 ORISSA 57 (V 58 C 19) 
G. K. MISRA, C. J. AND S. K. RaY, J. 
Ramchandra Mohapatra, Petitioner v. 
Santhinath Choudhury and another, Oppo- 
site Parties, 
O. J. C. No. 230 of 1965, D/- 3 
1969. 
Civil P. C. (1908), S. 11 — Res judi- 
cata — Civil suit for title and posession 
of house and: for recovery of arrears of 


3-12 


rent — Finding by Civil Court thai there 


is no relationship of landlord and tenant 
between parties — It constitutes as res 
judicata in eviction proceedings under 
Rent Control Act. AIR 1965 SC 1153, 

‘oll. (Para 7) 


Cases Referred: Chronological Paray 
(1965) ATR 1965 SC 1153 (V 52) = 
(1966) 2 SCR 845, Gulabchand v: 
State of Gujarat 5 


R. C. Patnaik and S. P. Mohapatra, 
for Petitioner; B. K. Pal, B. Pal, and A, 
Mohanty, for Opposite Parties. 


G. K. MISRA, C. J.:— Plots Nos. 217 
and 218, having an area of 50 and £0 deci- 
mals respectively are situated in holding 
No. 1147 in Khata No. 56 in Mouza Bali- 
sahi within the. municipal limits cf Puri 
town. A residential house located there- 
on is the subject-matter of this litigation. 
Opposite party No. 1 filed Title Suit No. 
150 of 1960 in the Court of the Llunsif, 
Puri, for eviction of the petitioner on the 
allegation that he was the owner of the 
disputed house and that’ the petitioner 
(defendant in the suit) had been irducted 
as a-tenant therein and was also liable to 
pay arrears of the rent to the tune of 
Rs. 152/- and damages for use-anc occu- 
pation. The petitioner took the defence 
that he had purchased one-fourth interest 
of the co-sharer in the disputed plots and 
the room in question on 7-11-58. He also 
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landlord and 
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denied the existence of the relationship 
of landlord and tenant and asserted that 
he was not liable to pay rent. The case 
was ultimately tried by the Additional 
Munsif, Puri. Issues 3 to 5 were the 
main issues in the suit. They were: 

Issue No. 3: Is the defendant a 
tenant under the plainti?f in respect of 
the suit house as alleged? 

‘Issue No. 4: Is the plaintiff entitled 
to arrears of rent and damages as claim- 
ed? : 

Issue No. 5: Is the plaintiff to re- 
cover possession of the suit land from the 
defendant? 


-In the judgment passed on October 12, 


1961 (Annexure A) the learned Munsif 
held that the plaintiff failed to establish 
his title and possession within twelve 
years of the suit and also failed to esta- 
blish the relationship of landlord and 
tenant between himself and the peti- 
tioner, He accordingly dismissed the suit 
for eviction as well as for recovery of 
arrears of rent. An appeal carried by 
opposite party No. 1 (Plaintiff) was dis- 
missed by the Additional District Magis- 
trate (Judicial), Puri (see Annexure B), 
on 26-8-63. Opposite party No. 1 there- 
after filed an application under Section 7 
of the Orissa House Rent Control Act, 
1958, for eviction of the petitioner on the 
ground that he had fallen into arrears of 
rent. The House Rent Controller, by his 
order dated 26-12-64 (Annexure C) dis- 
missed the application hclding that there 
was no relationship: of landlord and 
tenant. In appeal. the Additional Dis- . 
trict Magistrate (Executive) Puri, remand- 
ed the case to the House Rent Controller 


- holding that there was clear documentary 


evidence to show that opposite party No. 
1 was the owner of the disputed room and 
that the petitioner was a tenant under 
him and that there was relationship of 
| tenant (Annexure D). 
Against this order the writ application 
has been filed under Articles 226 and 227 
of the Constitution. 


2. Mr. Patnaik on behalf of the 
petitioner contends that the judgment of 
the civil court that there was no relation- 
ship of landlord and tenant between the 
petitioner and opposite party No. 1 ope- 
rates as res judicata and the impugned 
order is contrary to law. 


3. Before examining the question 
whether the application before the House 


- Rent Controller is barred by the general 


principles of res judicata it would be 
appropriate to clarify the grounds. There 
is no dispute that an app-ication for evic- 
tion of a tenant by the landlord is enter- 
tainable only by the House Rent Control- 
ler, and the civil Court has no jurisdic- 
tion to decide such a question. On the 
other hand, the claim fcr recovery of 
arrears of rent in respect of the very 
house lies within the jurisdiction of the 
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civil Court and the House Rent Control- 
ler cannot decree the same. In the civil 
suit, eviction was claimed by the opposite 
party No. 1 on the basis of title. He 
claimed arrears of rent on the footing 
that there was relationship of landlord 
and tenant. In ‘order to determine the 
issue whether the petitioner was in 
arrears of rent it was necessary for the 
Civil Court to decide whether there was 
relationship of landlord and tenant be- 
tween opposite party No. 1 and the peti- 
tioner. If the determination of both these 
questions were within the jurisdiction of 
the Civil Court, there cannot be any dis- 
pute that the decision that the petitioner 
was not liable to pay arrears of rent be- 
cause there was no relationship of land- 


lord and tenant between the parties would _ 


constitute res judicata under Section 11, 
Civil Procedure Code, in respect of any 
subsequent suit for eviction of the peti- 
tioner on the same ground. 


4, Difficulty however arises in this. 
case on account of the fact that an appli- 
cation. for eviction does not lie within the 
jurisdiction of the Civil Court ‘while a 
claim for recovery of arrears of rent lies 
within the exclusive jurisdiction of the 
Civil Court. An application before the 
House Rent Controller is not a suit and 
accordingly Section 11 Civil Procedure 
Code, in terms does not apply. . It is only 
on the general principles of res judicata 
that an application for eviction filed be- 
fore the House Rent Controller will. be 
barred, if at all. 


The question came up directly 


in AR 1965 SC 1153 (Gulabchand v. State, 


of Gujarat). Subba Rao, J.,. (as he then 
was) in his dissenting judgment held that 
in such a case there would be no res judi- 
cata. The majority of the learned Judges, 
however, took the contrary view. Raghu- 
bar Dayal, J. speaking for the majority 
laid down that the provisions of Section 
11, Civil Procedure Code, are not exhaus- 
tive with respect to an earlier decision 
operating as res judicata between the 
same parties on the same matter in con- 
troversy, in a subsequent regular suit 
and on the general principles of res judi- 
cata any previous decision on a matter in 
controversy, decided after full contest or 
after affording fair opportunity to the 
parties to prove their case by a court 
competent to decide it will operate as res 
judicata in a subsequent regular suit. 


Their Lordships further held that it is not - 


necessary that the Court deciding the 
matter formerly be competent to decide 
the subsequent suit or that the former 
proceeding and the subsequent suit have 
the same subject-matter, and that the 
nature of the former proceeding is im- 
material. 

In that case, on the matters in -con- 
troversy a writ application had already 
been decided. On the same matter between 
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the same parties a subsequent suit was 
filed for the same relief.. Their Lord- 
ships held that the subsequent suit was 
barred by res judicata. 

6. The identical principles apply 
to the present case. A number of deci- 
sions have been referred to in the majo- 
rity judgment wherein a title once decid- 
ed between the parties in a land acquisi- 
tion proceeding constituted res judicata 
in a subsequent suit. 


7. In this case, as already ‘stated, 
in the civil suit it was necessary to decide’ 
whether there was relationship of land- 
Jord and tenant between the parties, with 
a view to allow or dismiss the claim for 
recovery of arrears of rent. Evidence 
was given, trial was contested and the 
matter was finally heard and decided. 
That being the position the finding in the 
civil suit that there was no relationship 
of landlord and tenant constitutes res 
jucicata in the eviction proceeding before 
the House Rent Controller. If the appli- 
cation for eviction is barred by the gene- 
ral principle of res judicata, it would be 
wholly superfluous to go into evidence as 
to. whether there was any such relation- 
ship. A 

There is thus an error of law appa- 
rent on the face of the impugned order 
and it is accordingly liable to be quashed. 

8. In the result, the writ applica- 
tion is allowed. A writ of certiorari be 
issued quashing the impugned order. The 
application for eviction is liable to be dis- 
missed. In the circumstances parties to 


-bear their own costs. 


AY, J.:— 9. I agree. 


Petition allowed. 


AIR 1971 ORISSA 58 (V 58 C 20) 
R. N. MISRA, J. 


Boddu Ramulu, Appellant v. Gokarla 
Ramaswamy and others, Respondents. 

Second Appeal No. 259 of 1965, D/- 
3-12-1969; from order of Sub-J., Berham- 
pur, D/- 27-2-1965. 

(A) Transfer of Property Act (1882), 
S. 60 — Right of mortgagor to redeem — 
Usufructuary mortgage for Rs. 100/- not 
registered but oral — Suit for redemption 
— Suit is not maintainable. Case law 
discussed. (Paras 14, 16) 
. (B) Debt Laws -— Orissa Money 
Lenders Act (3 of 1939), S. 17 — Applica- 
bility — Section 17 does not apply to an 
oral mortgage. AIR 1953 Orissa 17, Rel. 
on. i - | (Para 18) 
Cases Referred: Chronological Paras 
(1953) AIR 1953 Orissa 17 (V 40) = 

18 Cut LT 362, Sheo Balak Misra 

v. Suraj Pr asad 17 

(1953) AIR 1953 Pat 134 (V 40), 
Sonua Kumhar v. Chamtu Pahan 13 
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(1951) AIR 1951 Pat 137 (V 38) (FB), 
Kameshwar Prasad Singh v. 
Meghan Garain = '’ 

(1950) ATR 1950 Orissa 213 (V 37) = 
ILR (1950) Cut 50, Purusottam 
Das v. S. M. Desouza 15. 16 

(1947) AIR 1947 Bom 206 (V 34) = 
48 Bom LR 800, Ningappa 
Awwappa v. Danappa Sharnanna 10 

(1947) AIR 1947 Pat 110 (V 34) = 
925 Ind Cas 275, Bishun Singh v. 
Sheodhari Das 11 

(1940) AIR 1940 Rang 11 (V 27) = 
186 Ind Cas 69, Lu Pe Maung v. 
Maung San Mya 9 

(1938) AIR 1938 Pat 479 (V 25) = 
19 Pat LT 489, Sk. Bhukan Mian 
v. Smt. Radhika Kumari Debi 15 

(1935) AIR 1935 Rang 230 (V 22) = 
157 Ind Cas 565 (FB), Ma Kyi v. 
Maung Thon i 

(Contd. on Col. 2) 
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(1931) AIR 1931 PC 79 (V 18) = 
58 Ind App 91, G. H. C. Ariff v. f 
Jadunath Majumdar 9, UL 
(1925) AIR 1925 Rang 291 (V 12) = 
94 Ind Cas 567, San Min Maung 
v. Maung Po Hlaing 8 
(1917) AIR 1917 Low Bur 128 (V 4) 
= 33 Ind Cas 163 (FB), Ma Ht-we 
v. Maung Lun i 8 
Y. S. N. Murty, for Appellant; G. 
Rath and D. P. Rath, for Respondents. 
JUDGMENT :— The defendant No. 1 
has come in appeal against a ccnfirming 
judgment of the learned Subordinate 
Judge, Berhampur in a suit for redemp- 
tion of mortgage and for mesne >rofits. 
2. One Kamaya was the admitted 
owner of the property in suit. Tae plain- 
tiffs are his heirs. The genealogy ap- 
pended below would show the relation- 
ship of the plaintiffs inter se amd their 
relationship with Kamayz. 


oti Nasik 





| | 
Pappana Ramaswami (P. 1) ` 


| 
Krishnamurty (P. 4) 


In 1942 Kamaya fs alleged fo have mort- 
gaged the suit property measuring 37 
decimals. to defendanz No. 1 to secure a 
loan of Rs. 100/-- The mortgage is said 
to be usufructuary and it was stipulated 
that the usufructs should be enjoyed for 
liquidation of the loan and the cist had 
to be paid out of it. It is alleged that 
in 1962, plaintiff No. 1 offered repayment 
of the loan and demanded release of the 
land and delivery of possession. It was 
refused and thereupon the suit hes been 
filed. ; 

3. The defendant No. 1 alone con- 
tested. According to him, the land was 
sold by Kamaya about 25 years back 
under an oral sale and possession was 
conveyed. Plaintiffs have absolutely no 
interest and the defendant No. 1 hes been 
in possession as full owner for akout 25 
years. The defendant No. 2 did not enter 
appearance and became ex parte. 


4, The learned trial Judge found 
that the suit property was mortgazed by 
Kamaya to defendant No. 1 and he fur- 
ther found that as the defendant No. 1 
was in possession for more than 15 years, 
under the provisions of Section 17 of the 
Orissa Money Lenders Act, the mortgage 
must be taken to have been satisfizd. He, 
therefore, decreed the suit. 

5. The lower Appellate Ccurt on 
a reassessment of the materials, affirmed 
the decree. It is against this concurrent 





| 
Balaji Pottudu (D. 2) 


(daughter) == Paramma (P. 2) 
Matyalu(P. 5) . 


a 


Rajulu (P. 3) 


judgment of the lower Appellaze Court 
that the second appeal has now been 


filed. 


6. Mr. Murty, learned counsel for 
the defendant No. l-appellant, raises one 
single question, namely, that ths princi- 
pal money accrued being Rs. 100/-, the 
mortgage would have been effected only 
by a registered instrument signed by the 
mortgagor and attested at least by two 
witnesses and since no such document has 
never been executed, a suit for redemp- 
tion is not maintainable. 

T. Section 59 of the Transfer of 
Property Act prescribes :— 

“Where the principal money secured 
is one hundred rupees or upwards, a 
mortgage other than a mortgage by depo- 
sit of title deeds can be effected only by 
a registered instrument signed by the 
mortgagor and attested by at ləast two 
witnesses. ; 

Where the principal money secured 
is less than one hundred rupees, a mort- 
gage may be effected either by a regis- 
tered instrument signed and atiested as 
aforesaid, or (except in case of a simple 
mortgage) by delivery of the property.” 
The contention raised by Mr. Murty is to 
the effect that if a statute prescribed a 
particular act to be done in a specified 
way, that act cannot be done in any other 
way and yet avail in lew. Before exa- 
mining the legal aspect, it would be pro~ 
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per to refer to the respective cases made 
out in the pleadings. In paragraph 2 of 
the plaint, it is averred as follows: 

*(2) Late Gokarla Kamayya had ac- 
quired some landed properties during his 


lifetime and he was in khas Possession © 
of the same for some period.. That in or ` 


about 1942, the said Kamayya had mort- 
gaged with possession about 37 cents of 
his land to the Defendant No. 1 for a 
sum of Rs. 100/~ and delivered: possession 
of the mortgaged property to. 


ase woe eee eee eee (sa oog 


(3) The understanding between late 
Gokarla Kamayya and the defendant No. 
1 was that the latter should enjoy the 
usufruct of the suit property till the prin- 
cipal amount of Rs. 100/- is paid back and 
that the latter alone should pay the rent, 
that is land revenue, due to the then 
Zamindar of Parlakimedi.” 

The defendant No. 1 in his written state- 
ment stated: 


3. The recitals in para 3 of the plaint 
are wholly incorrect and false. It is not 
true to say that late Kamayya mortgaged 
the land with possession to this defen- 
dant; the lands were sold to this defen- 
dant’s father by late: Gokarla Kamayya 
for himself and his sons more than 25 
years ago, since the lands are in enjoy- 
ment of the family of the- defendant No. 1 
in their own right. 
family thus remained in open enjoyment 
as purchasers and not as mortgagees; the 
Jands are dry lands; field ridges were 
erected by this defendant’s father and 
mother; the assessment for these lands is 
paid by this defendant and his father 
before him in their right as purchasers 
and not as mortgagees. These lands were 
selling for at Rs, 2/- to Rs. 3/- per cent 
then: the money paid was the sale price. 
The plaintiffs have now come forward 
with this false claim the | value of the 
lands having risen up since.’ 


8. The point for examination is 


as to whether in view of the legal provi- ` 
sions, it is open to the plaintiffs to sue 


for redemption on the basis of an orali 
mortgage. Such a question has become 
the subject-matter of: judicial considera- 
tion in several cases and as it appears, 
courts in this country have taken the 
view that redemption cannot be granted 
on the basis of an oral mortgage. The 
earliest case in point of time that could 
be noticed is the case of Ma’ Htwe v. 


Maung Lun, AIR 1917 Low Bur 128 (FB). - 
The facts of the case asare available from. 


the order of Reference of Fox, C. J. are 
almost similar to the facts of the present 
case, -For convenience, I proceed to ex- 
tract the facts of that case here: 

“This is one of numerous ` cases in 
which a plaintiff sues a defendant in pos- 
session seeking to redeem land on the 
ground of its having been mortgaged only 
and the defendant resists the suit on the 


B. Ramulu v. G. Ramaswamy (R. N. Misra J. J 


- ATR 1925 Rang 291. 


The 1st defendant's ` 


A.LR. 
ground ‘that the land had been sold out 
right to him. The transaction took place 
long after Ss. 54 and 59 of the Transfer 
of Property Act had been brought into 
force in lower Burma. The amount ad=- 
vanced on mortgage or according to the 
defendant’s version of the transaction the 
price paid was Rs. 150/-. No instrument 
in- writing embodying the terms of the 
transaction was executed and registered: 
consequently the plaintiff could not prove 
the mortgage nor could the defendant 
prove a sale to him.” 
Mr. Fox, C. J. referred the following. ques 
tion to the Full Bench 

“In a suit for redemption in which 
the defendant denies the mortgage alleg- 
ed by the plaintiff and sets up a sale to 
him. can ‘the plaintiff recover possession 
when by reason of the provisions of the 
Transfer cf Property Act the plaintiff 


“cannot prove the mortgage sued on and 


the defendant cannot prove the sale relied 


_on by him.” 


The Full Bench held that relief could not 
be given. The same point again came up 
for consideration before another Full 
Bench of the same High Court in the case 
of Maung San Min v. Maung Po Hlaing, 
The question that 
the Full Bench was called upon to answer 
was: 


“When a plaintiff alleges that posses« 
sion of immoveable property has been 
given to the defendant as security for a 
loan of Rs. 100/- or upwards, but without 
the execution of any registered: instru- 
ment, is oral evidence adimissible to prove 
the transaction.” i 
While giving the answer to the said ques~ 
tion, Robinson, C. J. indicated : 

“The reason why different principles 
apply to the admissibility of evidence to 
prove a contract to mortgage and a con- 
tract to sell is that in the latter the-de- 
fendant is entitled to claim specific per- 
formance and in former case, he is not, 
The answer to the question referred is in 
the negative......... 

9% CA similar. question again came 
before. another Full Bench of the Rangoon 
High Court in the case of Ma Kvi v. 
Maung Thon, AIR 1935 Rang 230 (FB): 

“Where a person has been put into 
possession of land as; usufructuary mort- 
gagee, and the mortgage is invalid for 


want of a registered document, is the true 


owner of the land in a suit for possession 
entitled to recover possession without 
payment of the amount of the debt?” 

Page, C. J, speaking for the Court quòted 


Pages appreval Lord Russell in 58 Ind App 


(AIR 1931 PC 79):- 

Meas .„ an English equitable doctrine 
affecting the provisions of an English 
statute relating to the right to sue upon 
a contract, should be applied by analogy 
to such a statute as the Transfer of Pro- 
perty Act.and with sucha result as to 


wy 


A 


1971 
create without any writing an interest 


which the statute says can only be creat- ` 


ed by means of a registered instrum=nt, 
appears to their Lordships, in the absence 
of some binding authority to that effect 
to be impossible ....0....". 

and proceeded to conclude that relief 


could not be given to.the plaintiff. It.. 


appears, this type of disputes have keen 
frequent in Burma and 
again came up. for consideration: betore 
another Full. Bench of the Rangoon Eigh 
Court in the case of Maung Lu Pe v. 
Maung San Mya, .AIR 1940 Rang 11. 
Roberts, C. J. speaking for the Court 
held that the plaintiff who sued for re- 
demption in similar circumstances was 
bound to lose, : 


- 10. This question has also come 


up before many other High Courts in 
India. Mr. Justice Lokur, in the case of 
Ningappa Awwappa v. Danappa Shar- 
nanna, AIR 1947 Bom 206 followed the 
cases of the Rangoon High Court referred 
to above and held that where a usufruc- 
tuary mortgage for more than Rs. 100/- 
is not registered, the owners of the land 
cannot file a suit for redemption.. But 
they may be entitled’ to treat the mørt- 
gagee as a trespasser and evict him with- 
out repaying the loans advanced by him. 


11. _ An interesting. case came up 
before a single Judge of the Patna High 


- Court in the case of Bishun Singh v. ‘Sheo- 


dhari Das, AIR 1947 Pat 110. That wasa 
case where the mortgagee 
under an oral mortgage for a consid=ra- 
tion of over Rs. 100/- as the defendant.in 
the suit admitted the transaction. Yet 
Agarwala, J. held: 

“The suit is in effect one. to jetem 
the oral mortgage. It is necessary, there- 
fore, for the plaintiffs to establish that 
they are mortgagors and that they are 
entitled to redeem ......... If an admission 
is sufficient to create. a mortgage, hen 
this admission must have that result. But 


_ since the decision of the Privy Counc] in 
Ariff’s case, 58 Ind App 91 = (AIR 1931 - 


PC 79) that the requirements of a statute 
cannot be got over by application of the 
doctrine of part performance, it is idle to 
contend that the requirements of Sec. 59, 
T. P. Act, can be evaded in this way. 
Section 59 declares that a mortgage for 
a consideration of Rs. 100/- or more’ must 
be by a registered instrument. Admit- 
tedly, in this case, there was no instru- 
ment either registered or otherwise. There 
‘could, therefore, be no mortgage and the 
defendant’s admission is a umeni to 
create what the statute prevents.........”. 
12. In the case of Kameswar Pra- 
sad Singh v. Meghan Garain, AIR 1951 
Pat 137 (FB), Mr. Rameswami, J. (as he 
then was), speaking for the Court heli: 
I am of opinion that the 


eseas one 


plaintiff in the present case ought not to- 


be granted a decree for redemption on the 
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ground that the defendants continued in 
possession of the land asserting them- - 
selves to be mortgagees for the period re- 
quired by the statute s.s.s.” 


13.. Chief Justice Jha, in the case 


- of Sonua Kumhar v. Chamtu Pahan, AIR 
. 1953 Pat 134 considered a case cf an 
. oral usufructuary mortgage for a sum of 


above Rs. 100/- as void and possession of 
the creditor was held not to be legzl and 
the mortgagee was not given the relief 
of redemption on the basis that a debtor’s 
suit for recovery of possession wes not 
tenable. 


14. The weight of authority seems 
to be in support of the proposition that 
on the basis of an oral mortgage, a suit 
for redemption is not maintainable 


15. Mr. Rath, learned counsel for 
the plaintiffs-respondents contends that 
even on the footing that the mortgage is 
illegal the plaintiffs are entitled to ask 
for redemption as the possession o2 the 
defendant No. 1- would be only that of a 
mortgagee. He. seeks support for hi 
proposition from the decisior. of this Court 
in the. case of Purusottam Das v. S. M 


. Desouza, ILR (1950) Cut 50 = (AIR 1950 


Orissa 213). The Division Bench of this 
Court in the said decision did not agree 
with the principle laid down in th2° case 
of Sk. Bhukhan Mian `v. Smt. Radhika 
Kumari Debi, AIR 1938 Pat 479 and held 
that in that case the creditar who was in 
possession of the property given as secu- 
rity prescribed only a limited interest of 
a mortgagee after lapse of 12 years as in 
the absence of registration the mortgage 
bond was not admissible and the mort- 
gage document did not create any inte~ 
rest in immoveable property. 


16. The facts of that case, how- 
ever, are very different from the present 
case. In the reported decision, the mort- 
gagee-defendant accepted the placntiff's 
(mortgagor’s) plea of possession having 
been parted with under a mortgage. At 
several places in the judgment, this aspect 
was emphasised. For instance, ‘it was 
indicated : 


“The case of the defendants is that 
between the years 1927 and 1930, the 
father of plaintiffs Nos. 2 to 4 borrowed 
from time to time various sums of money 
aggregating to Rs. 1,061-12-0 from defen- 
dant No. 2 on the security of the suit 
lands; that the plaintiffs are fully aware 
of the said mortgages and of the posses~ 
sion of the defendants for over. iwelve 
Years ssressess a 


“There can be no doubt on these 
pleadings that the defendants themselves 
have admitted that they have got into 
occupatién by an arrangément as alleged 
by the plaintiffs in their plaint, and that 
they set out the details of that arrange- 
ment as alleged by tihe  pleintiffs 
in their plaint in paragraph 3 of 
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their written statement by referring to 
the borrowing from 1927 to 1930 on secu- 
rity — the mortgages, exhibits 2 to 2-E 
being of dates ranging from 1927 to 1930 
wtsdevaeeeee Exhibits 2 to 2-E though un- 
registered, are admissible to show the 
nature of the possession and there is no 


evidence at all to show that the defen- 


dants were at any time asserting that they 
. were holding possession on any title 
other than as mortgagees.” 


In the present case. however, as has al- 


ready been indicated earlier, the defence. 


plea was categorically the .case of pur- 
chase and possession on the basis of title. 
To the facts of such a case now under 
examination, the principle in Desouza’s 
ease, ILR (1950) Cut 50 = (AIR 1950 
Orissa 213) cannot be applied and on the 
facts, it is difficult to uphold the conten- 
tion of Mr. Rath that the defendant No.1 
prescribed an interest of a usufructuary 
mortgagee only. I would, therefore, hold 
that a suit for redemption on the basis of 
an oral mortgage is not maintainable and 
in the facts of the present case, it cannot 
be held that the defendant No. 1 prescrib- 


ed to the limited interest of a mortgagee. . 


The plaintiffs are, therefore. not entitled 
either to redemption nor could they have 
been entitled to the relief of possession 
on the basis of their anterior title in view 
of the fact that the suit has been brought 
more than 12 years after possession -waS 
parted in favour of the defendant No. 1. 


17. Mr. Murty contends that the 
provisions of Section 17 of the Orissa 
Money Lenders Act cannot be applied to 
the facts of the present case as has been 
done by the courts below and relief for 
redemption should not have been granted 
merely on the basis that 15 years from 
the date of mortgage had already elapsed. 
Section 17 of the Orissa Money Lenders 
Act reads thus:— , 


“17. Discharge of possessory mort- 
gages: (1) Notwithstanding anything to 
the contrary contained in any other law 
or anything having the force of law or 
in any contract, any possessory mortgage, 
which is executed either before or after 
the commencement of this Act. shall, 
unless discharged previously, be deemed 
to stand discharged after the expiration 
of fifteen years from the date of the mort- 
gage and the mortgagee shall deliver up 
to the mortgagor all documents in his 
possession or power relating to the mort- 
‘gaged property and shall. if so required, 
retransfer. the property to the mortgagor 
at his cost free from the mortgage and 
from all encumbrances created by him or 
those claiming under him and shall put 
the mortgagor in possession of the pro- 
perty.” 


x x x 
Emphasis is laid on the word “executed” 
and Mr. Murty contends that in the pre- 
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sent case where the mortgage is said to 
be oral there is no execution of any mort- 
gage and therefore, sub-section (1) of 
Section 17 of the Orissa Money Lenders 
Act cannot be applied. Such a matter 
came up for decision before this Court in 
the case of Sheobalak Misra v. Suraj Pra- 
sad, 18 Cut LT 362 = (AIR 1953 Orissa 
17) Panigrahi, J. (as he then was), speak- 


‘ing for the Division Bench stated: 


“That takes us to the question as to 
whether such a mortgage could be creat- 
ed- orally, as seems to have happened in 
the case before us, and yet would be 
governed by the provisions of the Orissa 
Money Lenders Act. Section 17 of the 
Act expressly makes: reference to a mort- 
gage which is ‘executed’. “Execute” in 
legal parlance means to go through the 
forms necessary for the validity of a 
mortgage. It assumes that the mortgage 
should have been properly signed and 
attested. “Executed” literally means “com- 
pleted” and’ in reference to a mortgage 
includes the act or series of acts culmi- 
nating in the completion of the signing, 
attesting and delivery of the mortgage 
deed. f 

Now, S. 59 of the Transfer of Property 
Act provides that where the principal 
money secured is Rs. 100/- or up- 
wards, a mortgage can be effected only 
by a registered document signed by the 
mortgagor and attested by at least two 
witnesses. As soon as the signing by the 
mortgagor and the attesting by the wit- 
nesses is completed, the mortgage may 
be said to have been “executed”. It pre- 
supposes that the person who derives a 
benefit or incurs an obligation under the 
instrument should have signed or caused 
his signature to be put on it...... PRE 
On. a plain reading of Sec. 17, therefore, 
I am inclined to hold that it applies only 
to cases-of usufructuary mortgage creat- 
ed by writing.” 


As such on the aforesaid authority, it 
would necessarily follow that the benefit 
of Section 17 of the Money Lenders Act 
cannot be given in the case of an oral 
mortgage. 

18. On. the aforesaid analysis I 
would hold that the plaintiff's suit for 
redemption was not maintainable and the 
courts below acted contrary to law in 
decreeing the suit for redemption on the 
basis that the defendant No. 1 had been 
put in possession in 1942 under a usu- 
fructuary mortgage. I would add that 
provisions of Section 17 of the Orissa 
Money Lenders Act also did not apply to 
an oral mortgage, 


19. The appeal is allowed. The 
Judgment and decree of the courts below 
are vacated and the suit is ordered to be 
dismissed with costs throughout. 

au allowed. 
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AIR 1971 ORISSA 63 (V 58 C 21: 
A. MISRA AND S. ACHARYA, JJ. 


Jagannath Sahu, Petitioner v. Regon- 
al Transport Authority and another, 
Opposite Parties. 

. J. C. No. 867 of 1969, D/- 13-2- 
1970. 


Motor Vehicles Act (1939), S. 44 (3) 
(b) — Orissa Motor Vehicle Rules (1540), 
Rule 52-A — Grant of permit in resect 
of route which is part of inter regienal 
route — R. T. A. has jurisdiction provid- 
ed the route is within its jurisdiction. 

On reading S. 44(3) (b) together vith 
Rule 52-A. it becomes abundantly c-ear 
that it is the S. T. A. who shall have to 
dispose of matters which relate to the 
of more than one Regional 
Transport Authority. There is, nothing 
in the Act or in the Rules to show hat 
merely because the S. T. A. performed 
the duties and functions of the R.T.A. 
in respect of a route common to twc or 
more regions, in accordance with the >ro- 
visions in the Act and the Rules, the 
R.T.A.’s of the different regions through 
which this route passes, lose all their 
powers and jurisdiction to perform their 
own duties and functions within their ves- 
pective regions. (Para 6) 

The crucial test in regard to the 
power of a R.T.A. to grant a permit is 
whether the entire route notified is ex- 
clusively within its own jurisdiction. So, 
therefore, if both the sterting and desti- 
nation points and the entire route fall 
within the jurisdiction of the R.T.A. it 
can, not only entertain applications for 
a stage carriage permit as provided for 
under the first paragrapa of S. 45, but 
has also the power as per Ss. 47 ane 48 
to independently deal with the matter 
and grant permit for such a route within 
its own jurisdiction. AIR 1962 Mad 198, 
Rel. on; AIR 1951 Ori 81 & ILR (1867) 
Cut 643 & AIR 1962 SC 1135 & AIR 1969 
SC 273, Distinguished. (Para 8) 


Cases Referred: Chronological Paras 
(1969) ATR 1969 SC 273 (V 56) = 
(1969) 1 Um N P 44, M/s. Stand- 
ard Motor Union Pvt. Ltd. v. i 
State of Kerala 9 
(1967) ILR (1967) Cut 643, Cuttack 
Motor Association v. District 
Transport, Manager. Cuttack Zone, 
State Transport Service 
(1962) AIR 1962 SC 1135 (V 49) = 
1962 Supp (1) SCR 728, Nilkanth 
Prasad v. The Secy., Chhota- 
nagpur Regional Transport Autho- 
rity, Ranchi 9 
(1962) ATR 1962 Mad 198 (V 49) = 
1962-1 Mad LJ 111, Kannan Lorry 
Service, Pollachi v. Natraja Motor 
Service, Pollachi 8 
(1951) ATR 1951 Orissa 81 (V 38) = 
16 Cut LT 202, Raghunath Pat- 
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naik v. State Transport Autho- 


rity, Orissa 


S. C. Parija and N. C. Mohanty, for 
Petitioner; D. P. Mohapatra, M. M. Sahu 
and R. N. Panigrahi, for Opposite Parties 
(for intervener). 


ACHARYA, J.:— The petitioner, a 
partner of Messrs. Sahu Transport Corpo- 
ration, Jajpur, filed this petition under 
Article 226 of the Constitution of India 
praying, in effect, for the issue of a writ 
of certiorari quashing the notice dated 
15-5-69 (Annexure H) inviting applica- 
tions for the grant of three permanent 
stage carriage permits on the route be- 
tween Khalpal and Bhuban via Kama- 
kshyanagar in the District of Dienkanal. 
A writ of mandamus is also prayed for 
against the Regional Transpert Authority, 
Dhenkanal, prohibiting it from proceed- 
ing further in the matter. 


2. The Sahu Transport Corpora- 
tion (hereinafter referred tc as Corpora- 
tion) of which the petitioner is a partner, 
is plying buses on the route between 
Khalpal and Jajpur-Keonjhar Road on 
the strength of the permanent permit 
granted to the Corporation by the Orissa 
State Transport Authority (hereinafter re- 
ferred to as S. T. A.). Thereafter, the Re- 
gional Transport Authority (hereinafter 
referred to as R.T.A.), Dhenkanal, invited 
applications for three permanant stage 
carriage permits on the route between 
Khalpal and Bhuban via Kamakshyanagar, 
by issuing a notice dated 15-5-69 as at 
Annexure H. The Corporation, through 
the petitioner, preferred an objection on 
6-8-69 before the Chairman, R.T.A. Dhen- 
kanal. challenging, amongst other things, 
the R.T.A.’s jurisdiction to issue the said 
notice inviting applications for permits, 
and/or to grant any permit in favour of 
anybody else on any portion of the said 
route on which the Corporation has been 
operating on the basis of a permanent 
permit issued by the S.T.A. It was stat- 
ed by Mr. Parija, the learned counsel for 
the petitioner, that the above objection 
was rejected on 30-8-69, and the revision 
preferred on the said rejection was also 
dismissed on 20-9-1969. 


3. In the counter filed on behalf 
of the R.T.A. on 6-10-69 it is contended 
that this petition is premature since the 
R.T.A. has not considered the above ob- 
jection raised by the petitioner, nor pass- 
ed any final orders thereupon. We, how- 
ever, are not very much concerned with 
the rejection or otherwise of the peti- 
tioner’s above mentioned objection before 
the R.T.A. as by this petition the R.T.A.’s 
jurisdiction and authority either to invite 
applications for stage carriage permits 
and/or to grant any such permit on any 
portion of the route between Khelpal and 
Jajpur-Keonjhar Road is challenged by 
the petitioner. 
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4, Mr. Parija contended that the 
S.T.A. assumed to itself all the powers of 
the R.T.A. with regard to the entire route 
between Khalpal and Jajpur-Keonjhar 
Road by taking over the said route under 
the prévisions of Section 44(3) (b) of the 
Motor Vehicles Act, and thereafter issued 
permanent permits in favour of the peti- 
tioner to operate on the said route. That 
being so, the R.T.A. is not left with any 
power or jurisdiction to act or to per- 


form its duties in any manner whatsoever . 


with respect to any portion of the said 
route, and as such the R.T.A., Dhenkanal, 
acted illegally and in éxcess of its juris- 
diction to issue the impugned notice dated 
15-5-69 in respect of the route between 
Khalpal and Bhuban, which is only a 
portion of the above mentioned bigger 
route, 

5. Mr. Mohapatra, the learned 
Standing Counsel for the Transport De- 
partment, contended that the Khalpal- 
Bhuban route, though a portion of the 
bigger route between Khalpal and Jajpur- 


Keonjhar Road, is entirely within the: 


region of the R.T.A., Dhenkanal, who, 
under the provisions of the .M. V. Act, 
has the jurisdiction and authority to call 
for such applications and also to grant 
permits in respect of a route within its 
_ own jurisdiction. Mr. Mohapatra asserts 
that both the points between Khalpal 
and Bhuban being within the jurisdiction 
of the Dhankanal R.T.A., it is immaterial 
if it is a part of the bigger route common 
to two or more regions on which the 
S.T.A. previously exercised power to 
grant permit; and only because of such 
exercise of power by the S.T.A. under 
Section 44(3) (b) of the M. V. Act, the 
R.T.A. of the region does not become 
powerless to act and funciion in accord- 
ance with the provisions of the Act with- 
in its own jurisdiction. - 


6. On hearing the counsel for both 


the parties we are satisfied that the con-- 


tentions put forward on behalf of the 
petitioner are without any. weight or 
force. Sub-section 3(b) of Section 44 of 
M. V. Act is as follows: 


"(3) A State Transport Authority 
shall give effect to any directions issue 
under Section 43, and subject to such 


directions and save as otherwise provided . 


by or under this Act shall exercise and 
discharge throughout the State the fol- 
lowing powers and functions, namely:— 

(a) XX XX 

(b) to perform the duties of a Re- 
gional Transport Authority where there 
is no such Authority and, if it thinks fit 
or if so required by a Regional Transport 
Authority, to perform those duties in res- 
- pect of any route common to two or more 
regions;” 


Rule 52-A framed under`the M. V. Act 
provides: 
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“When the disposal of any matter 
relates to the business of more than one 
Regional Transport Authority such ‘ dis- 
posal shall be made by the State Frani- 
port Authority. 


` Provided that with the eneral or 
specific direction of the State Transport 
Authority, a Regional Transport Autho- 
rity may issue a permit for- two regions 
and such permit shall be deemed as per- 
mit issued by the State Transport Autho- 
rity and shall not require counter-signa~ 
ture by the Second Regional Transport 


Authority. 
% ; * 


On reading Section 44(3) (b) ‘of the M. V. 

Act together - with Rule 52-A quoted 
above, it becomes abundantly clear that 
it is-the S.T.A. who shall have to dispose 
of matters which relate to the business 
of more than one Regional Transport 
Authority. In the present case, the 
S.T.A. therefore in exercise of its. power 
under Section 44(3) (b) read with Rule 
52-A granted the permit in favour of the 
petitioner in respect of the Khalpal Jaj- 
pur-Keonjhar Road route which is an 
inter-regional route passing through the 
local A aion of more than one R.T.A.|- 
The S.T.A. in so exercising its. power 
merely performed the duties of the R.T.A. 

in respect of the route common to two 
or more regions, and there is no support 
for Mr. Parija’s contention that the S.T.A. 

by acting in such a manner, took over the 
entire route for all intents and purposes, 

and none other than the S.T.A. could exer- 
cise any power over any portion of the 
same. There is nothing in the Act or in 
the Rules to show that merely because 
the S.T.A. performed the duties and func- 
tions of the R.T.A. in respect of a route 
common to two or more regions, in ac- 
cordance: with the provisions in the Act 
and the Rules, the R.T.As. of the -diffe- 
rent regions through which this route 
passes, lose all their powers and jurisdic- 
tion to perform their own duties and 
functions within their respective regions. 


7. Under Section 45 of the M. V. 


“Act every application for a permit has to 


be made to the R.T.A. of the region in 
which it is proposed to use the vehicle. 
In accordance with the provisos to the 


. said section, an application for a permit 


to use a vehicle on two or more regions 
lying within the same State or lying ‘in 
two different States has also to be made 
to the R.T.A. of’the respective regions as 


_ specifically provided therein. But as per 


Rule 52-A; quoted above, it is the S.T.A. 
alone who can dispose of any matter 
which relates to the -business of more 
than one R.T.A. and as such the S.T.A. 
alone can deal with and dispose of an ap- 
plication for permit relating to a route 
running through two or more regions, and 
as per the proviso to the said Rule, the 
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R.T.As. of any of the regions through 
which such a route passes cannot exer- 
cise the power to grant a permit for such 
a route unless such an authority is speci- 


‘fically vested in any one of them by a 


general or specific direction of the S.T.A. 
From this it is clear that while the S.T.A. 
can deal with and dispose of mac-ters 
relating to a route running through two 
or more regions, the R.T.A.’s power to. 
deal with matters relating to a route 
which is entirely within its own jurisdic- 
tion is left intact and is not affected in 
any manner. Section 47 of the Act lays 
down the procedure to be adopted by the 
R.T.A. in considering an application for a 
stage carriage permit, and Section 48 lays 
down the power of the R.T.A; to grant 
a stage carriage permit. So, therefore, 
merely because the S.T.A. deals wich a 
common route running through two or 
more regions, the R.T.A.’s power and 
jurisdiction to function within its own 
region, as expressly provided in the M. V.. 
Act, is not taken away either expressly’ 
or by implication by any provision ir the 


Act or the Rules framed thereunder.. 


8. The crucial test in regarc to 
the power of a R.T.A. to grant a permit 
is whether the entire route notifiel. is 
exclusively within its own jurisdiction, 
AIR 1962 Mad 198, Kannan Lorry Ser- 
vice, Pollachi v. Nataraja Motor Service, 
Pollachi. The word ‘route’ has not been 
defined in the Act; but its meaning, 
according to the Oxford Dictionary, is 
“Way taken in getting from starting point 
to destination”. So, therefore, if. both 
the starting and destination points and 
the entire route fall within the jurisdic- 
tion of the R.T.A., it cannot only enter- 
tain applications for a stage carriage per- 
mit as provided for under the first para- 
graph of Section 45, but has also the 
power as per Sections 47 and 48 of M. V. 
Act to independently deal with the mat- 
ter and grant permit for such a route 
within its own jurisdiction. Rule 60 
makes provision for the grant of tempo- 
rary permit and authorises the State or 
Regional Transport Authority to grant 
such a permit as and when they think fit. 
In the present case before us, the R.T.A. 
Dhenkanal, invited applications for stage 
carriage permits by the issue of a notice 
(Annexure H) dated 15-5-69 for the route 
between Bhuban and Khalpal via Kema- 
kshyanagar. As the entire route and 
both the starting and the destination 
points of this particular route fall exclu- 
sively within the jurisdiction of the R.T.A. 
Dhenkanal, it acted in due exercise of the 
powers vested in it under the law, and is 
therefore legally competent to issue the 
above notice (Annexure H). On the azove 
considerations, there is no weight or 
substance in the above contention raised 
by Mr. Parija. 


9. The two decisions reported in 
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ILR 1967 Cut 643, Cuttack Motor Associa- 
tion v. District Transport Manazer Cut- 
tack Zone, State Transport Service and 
AIR 1951 Orissa 81, Raghunath Patnaik 
v. State Transport Authority, Orissa, cited 
by Mr. Parija in support of his above 
contention are entirely on differen: facts 
and do not deal with the questicns under 
consideration in the present case, and are 
not helpful for a decision of this matter. 
The other two decisions reported in AIR 
1962 SC 1135, Nilkanth Prasad ». The 
Secretary, Chhotanagpur Regional Trans- 
port Authority, Ranchi and AIR 1969 SC 
273, M/s. Standard Motor Union Pvz. Ltd. 
v. State of Kerala cited by Mr. Parija are 
eases of routes nationalised as ser noti- 
fications issued under Section 68-C of the 
Act, for being operated upon dizec:ly by 
the State Transport undertakings. 4J1 the 
above decisions therefore will noz be rele- 
vant, and/or helpful for a decisicn of this 
case. 

10. © We are therefore satisfied that 
R.T.A. Dhenkanal. acted within :ts power 
and jurisdiction in issuing the notice 
dated 15-5-69 inviting applications for 
permanent stage carriage permits for the 
route between Bhuban and Khalpal via 
Kamakshyanagar. That being so. this 
writ petition is liable to be dismissed as 
being without any merit. 

11. Messrs. Pragati Private Limit- 
ed filed applications in this court to be 
impleaded as an intervener anc to con- 
test this writ petition. Mr. Sahu, their 
learned ‘counsel, in moving these petitions 
challenged the maintainability of-the writ 
petition on certain grounds. In: view of 
our finding that the writ petitior. is with- 
out any merit and is liable to be dismiss- 
ed, it is not necessary for us to deal with 
Mr. Sahu’s submissions. Mor¢over, at 
present it is immaterial either to allow 
or not M/s. Pragati Private Limited to be 

impleaded as an intervener in chis case. 

12. In the result, this pevition be- 
ing without any merit is accordingly dis- 
missed. Hearing fee of Rs. 100/- b2 paid 
by the petitioner to each of the opposite 
parties. 

A. MISRA, J.:— 13. I agrze. 

. Petition dismissed. 
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. Ganesh Chandra Pradhan, Pet-tioner 
v. Rukmani Mohanty and others, Oppo- 
site Parties. 

Civil Revn. No. 175 of 1969, D/- 31-3- 
1970, from order of Munsif, Balasore, D/- 
22-3-1969. 

-~ (A) Interpretation `of 
Interpretation should be: such as gives 
effect to true intention cf legislature. 
(1940) 3 All ER 549 & AIR 1959 SC 352 
& AIR 1963 SC 1062 & AIR 19£5 SC 666 


HN/IN/D915/70/BDB/T 


Statutes — 
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& AIR 1967 SC 986 & AIR 1968 SC 697, 
Rel. on. (Para 9) 


(B) Hindu Succession Act (1956), = 
22 — Section not happily worded — In- 
tention was to confer preferential Tights, 
on Class I co-heirs (Sch.) — Right is per- 
sonal; does not run with the land — 
Transferor must give notice of intention 
of transfer — On failure of notice Class I 
eo-heirs can challenge the transfer even 
after the transfer is effected. 


Provisions in S. 22 are indeed not 
very happy and the purpose of the legis- 
lation is likely to be frustrated on that 
account. (Para 7) 

There can however be no doubt that 
a right is conferred on Class I co-heirs to 
exercise a claim of preference and this 
intention must be given effect to. 

(Paras 8, 9) 

The right is personal and does not 
run with the land. (Para 11) 

Transferor heir must propose or noti- 
fy his intention to transfer to other 
Class I co-heirs; a transfer made without 
it would be vulnerable ‘even after it is 
completed on proof by co-heirs who have 
the preferential right, that the transfer 
‘was made without notice of the proposal 
of transfer to them. (Para 14) 


(Amendment to S. 22 suggested) (Mulla’s 
Hindu Law; Commentary of Hindu Law 
by Raghawachariar referred to.) 


(C) Hindu Succession Act (1956), 
S. 22 — Notice of proposed transfer to 
father, how far binds his children will 
depend on facts of each case. (Para 18) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 986 (V 54) = 

1967-1 SCR 138, Shivnarayan v. 

State of Madras 0 
(1968) AIR 1968 SC 697 (V 55) =»; 

eg 2 SCR 360, Seventilal v, 

L.-T. Commr. . 10 
(1965) AIR 1965 SC 666 (V 52) = 

1965 (1) Cri LJ 605, Avtar Singh 

v. State of Punjab t0 
(1963) AIR 1963 SC 1062 (V 50) = 

1963-1 SCJ 149. Gursahai v. I.-T. 

Commr. 10 
(1959) AIR 1959 SC 352 (V ri 

(1959) Supp (1) SCR 394, L.-T. 

Commr. v. S. Teja Singh 10 
(1955) AIR 1955 SC 661 (V 42) = 

1955-2 SCR 603, Bengal Immunity 

Co. Ltd. v. State of Bihar t0 
(1954) AIR 1954 SC 417 (V 41) = 

1955 SCR 70, Audh Behari v. 

Gajadhar Jaipuria 6 
(1940) 1940-3 All ER 549 = ‘109 

LJKB 865, Nokes v. Doncaster 


Amalgamated Collieries 10 
(1889) 22 QBD 513 = 58 LJQB 174, 

Curtis v. Stovin - £0 
(1554) 76 ER 637 = 3 WR 16, Hey- 

don’s Case 10 


R. Das, for Petitioner; R. N. Sinha 
and S. N. Sinha, for Opposite Parties, 


Ganesh Chandra v. Rukmani (R. N. Misra J.) 


-a miscellaneous case. 


A.I R. 


JUDGMENT :— An application was 
made before the learned Munsif at Bala- 
sore purporting to be under Section 22 
of the Hindu Succession Act, 1956 (here- 
inafter referred to as the Act). The ap- 
Plicant being a minor, the application was 
made through his father. A short genea- 
logy is appended below to indicate the 
relationship of the parties inter se. 


MAHESWAR = GANGAMANI 


PRLE 
(0. P. 2) 





| ; 
Rukmani 
(O. P. 1) 


| 
Ganesh 
(Petitioner) 


Gangamani received the property in ques- ° 


tion under a registered deed of gift dated 
1-12-55 from her father. She died in the 
early part of 1960 leaving behind the peti- 
tioner and opposite parties 1 and 2 to 
succeed to the said property. Admittedly 
these persons are class I heirs in respect 
of the estate of Gangamani. Rukmani 


‘is already married. Gayamani who is not 


married and who has asserted in her 
written statement that she has ‘already 
attained majority lives with Rukmani, the 
elder sister. 


2. An application was made before 
the learned Munsif on 16-2-68 on the 
allegation that on 30-1-68 opposite parties 
1 and 2 had sold away their share in the 
property to a stranger opposite party No. 
3 in violation of the preferential right. 
conferred on the petitioner under Section 
22(1) of the Act. In that application it 
was stated that opposite parties 1 and 2 
did not propose to sell, or offer for sale 


of the land in question to the petitioner . 


and with a view to depriving him of the 
benefit of the land they have executed a 
sale deed in favour of opposite party No. 
3 putting an imaginary consideration 
which is very much higher than what is 
the market value of the land. The peti- 
tioner indicated his willingness to pay 
nse rate as may be determined by the 
court. 


3. That application was resisted 
by all the three opposite parties in a joint 
objection. Apart from denying some of 
the allegations in the application it was 
stated that the sale in question was nego- 
tiated by Maheswar, the father of the 
petitioner and opposite parties Nos. 1 and 
2. Since Maheswar had knowledge ` of 
the alienation the present application is 
mala fide and cannot be entertained. The 
consideration money out of the sale deed 
was meant to be utilised for the marriage 
of opposite party No. 2 when it would 
take place. 


4, This application was registered 
as a Miscellaneous Proceeding by the 
Tearned Munsif. Initially there was an 
objection raised regarding the frame of 
the application and its maintainability as 

But by order No. 5- 
dated 29-3-68 the learned Munsif held 


w 
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that such an application was maintainable 
and proceeded to dispose of the case on 
merit. Two witnesses for the petitioner 
including father were examined, while 
on behalf of the opposite parties the son 
of the purchaser was examined. The 
learned Munsif dismissed the application. 
He gave the following reasons:— 

:. "Undisputedly- petitioner and oppo- 
_site parties Nos. 1 and 2 are Class I Feirs 
of the schedule and out of them one can 
claim preferential right to purchase the 
land while the other is proposing to sell 
-the same. But the said right being the 
-personal right of the heirs it is very much 
doubtful if the same can be enforcec by 
the petitioner through his father who has 
no such right. Further the sale has been 
concluded and the title passed to the hends 
of the vendee and the transaction is now 
past the stage of mere proposal. There is 
no specific provision in the Act regarding 
the procedure and the manner in waich 
the right is to be asserted and in this 
regard the procedure under Mohamedan 
Law cannot be applied here. But it ap- 
pears to me that this right has got to be 
asserted by the petitioner himself and 
that before the sale was concluded, That 
having been done I hold that the petition 
is not maintainable.” 

5. As this proceeding in the court 
_below was registered as a miscellaneous 
one and there is no clear indication in the 
law of procedure as to whether this order 
is appealable or not, a revision app_ica- 
tion under Section 115, C.P.C., has been 
filed in this Court. No objection has been 
taken regarding its maintainability eicher 
from the Stamp Reporter or on behaH of 
the opposite parties. I, therefore, ro- 
ceed on the footing that the revision ap- 
plication in this court is maintainabl= to 
impugn the order of the learned Munsif. 

6. Section 22 of the Act makes the 
following provision:— 

“22. Preferential right to acquire ro- 
perty in certain cases:— 

(1) Where, after the commencement 
of this Act, an interest in any immoveable 
property of an intestate, or in any kusi- 
ness carried on by him or her, whecher 
solely .or in conjunction with others, de- 
volves upon two or more heirs specified 
in Class I of the Schedule and any on2 of 
such heirs proposes to transfer his or her 
interest in the property or business, 
other heirs shall heve a_preferntial right 
to acquire the interest proposed tc be 
transferred. 


(2) The consideration for which any 
interest in the property of the deceased 
may be transferred under this section 
shall, in the absence of any agreement 
between the parties, be determined by the 
court on application being made to i in 





this behalf, and if any person proposing’ 


to acquire the interest is not willing to 
acquire it for the consideration so deter- 
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mined such person shall be liable to pay 
all costs of or incident to the application. 

(3) If there are two or more heirs 
specified in class I of the Schedule pro- 
posing to acquire any interest under this 
section that heir who offers the highest 
consideration tor the transfer shall be 
ae 


xplanation costes 
It T been stated by a Th udicial Com- 
mittee of the Privy Council as also the 
Supreme Court that pre-emption was not 
known to Hindu Law. In AIR 1954 SC 
417, Audh Behari v. Gajadher, Mukherjea, 
J., as he then was, stated, 


“The Privy Council has said in more 
cases than one, vide— ‘Jadulal v. Janki 
Koer’ 39 Ind App 101 at p. 106 (PC) (A) 
‘Digambar Singh v. Ahmad Sayeed Khan’, 
AIR 1914 PC 11 at p. 14 (B) that the 
law of pre-emption was introduced in this 
country by the Muhammadans.- There is 
no .indication of any such conception in 
the Hindu Law and the subject has not 
been noticed or discussed either in the 
writings of the Smriti writers or in those 
of later commentators. Sir William Mac- 
naghten in his Principles and Precedents 
of Mahomedan Law, vide page 14, has re- 
ferred to a passage in the ‘Makanirvana 
Tantra’ which, according to the learned 
author, implies that pre-emption was re- 
cognised as a legal provision according 
to the notion of the Hindus. But the 
treatise itself is one of mythology, not on 
law and is admittedly a recent produc- 
tion. No value can be attached to a 
stray passage of this character the authen- 
ticity of which is not beyond doubt.” 
Section 22 of the Act also does not refer 
to a peremptory right, but describes the 
right as a preferential one. The learned 
counsel at the Bar on either side could 
not place a precedent dealing with the 
provisions of Section 22 af the Act. I 
have also not been able to find any pre- 
cedent in the matter. 


7. Commentators have expressed 
their dissatisfaction about the provision. 
The Editor of Mulla’s Hindu Law has 
stated: 

“The section requires more explicit 
and stringent language. It does not say 
how and when the right of pref2rence is 
to be exercised. It is loosely worded and 
the expression ‘transfer’ itself is likely to 
create some difficulty. It cculd not have 
been intended to apply, for instance, to 
transfer of interest by way of mortgage. 
Probably the operation of the rule was 
meant to apply to an out and ott sale of 
the interest or a gift of the same to an 
outsider. Sub-section (2) would seem to 
indicate such intention. Mcreover there 
js the danger of subtle devices being re 
sorted to for defeating the object under- 
lying the section.” ; 

Raghavachariar in his Commertary on 
Hindu Law has stated that the provisions 
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contained in this section are full of ano- 
malies and the right that has been confer- 
red by the Parliament on the heirs in 
Class I of the Schedule is likely to be 
affected by the dog-in-the-manger policy 
and a co-heir who. is not amicably dispos- 
ed towards another heir would possibly 
-find it convenient to thwart the enjoy- 
_ ment of the land by the co-heir. Certain 
` other authors have also indicated that the 
right that has been conferred under Sec- 
tion 22 of the Act is either deceptive or 
is likely not to fulfil the purpose for 
which provision has been sought to be 
made. Some authors have taken the view 
that it is not a peremptory .. right and 
since it is a personal oné and is not avail- 
able to be exercised against the transferor 
co-heir, the said right has to be exercised 
before the transfer is complete. The act 
does not make any provision for making 
of any rules, and therefore should have 
made all provisions necessary for giving 
effect to the provisions contained therein. 
There is little scope to doubt the conten- 
tion raised at the Bar that the provisions 
contained in Section 22 of the Act are 
indeed not very happy and the purpose of 
the legislation is likely to be frustrated 
on that account. ; 

l 8. There ïs, however, no doubt 
that a right which has been described as 
preferential right “to acquire the pro- 
perty” has been conferred on the non- 
transferee co-heirs. Though a statutory 
duty has not been cast on the transferor 
co-heir to notify his intention of transfer 
to the other class I co-heirs and though 
it is not indicated at what point of time 
the provisions, of Section 22 of the Act 
are to be enforced, that there is a right 
conferred under Section 22 on the other 
class I co-heirs to exercise a claim of pre- 
ference cannot be ruled out. 


9. Courts have always- leaned in 
favour of supporting a right when a right 
is indisputably conferred by a statute. 
Once the true intention of a legislation is 
apparent, by adopting various doctrines 
of interpretation the courts have given 
efiect to such intention. In the present 
case the legislative intention is apparent. 
Clause 24 of the Joint Committee Report 
had stated, 


“The Joint Committee have come to 
the conclusion that it would be just and 
proper to provide that in case any heir 
desires to transfer his or her interest in 
the property inherited under the provi- 
sions of this Act, the right of pre-emption 
should be given to the others.” 

In fact the original Bill had contained a 
more specific provision. Section 37 of the 
Original Bill read, 

“Where, after the commencement of 
this Act a share in any immoveable pro- 
perty of an intestate or in any business 
carried on by such intestate. whether 
- solely or in conjunction with others,— 
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(a) devolves upon one or more of the 
intestate’s son, son’s son, son’s son’s son, 
together with other relatives, and one of 
the latter sues for partition, or 

(b) devolves upon a female heir, tox 

gether with any of the male relatives 
specified in Class I of the Schedule and 
any one of such male relatives compels 
the female heir to’ take her share of the 
Property of the ‘intestate for separate 
enjoyment (which he is hereby empower- 
ed to do), the provisions of the. Partition 
Act, 1893 (IV of 1893) shall apply as if 
there was a partition and as if he or she 
were the transferee of a share of a dwel- 
ling house end the’ intestate family were 
an_undivided one.” 
Ultimatély when the eion came to be 
treated by the Parliament the language 
was, however, altered and it has been 
expressed in the. manner already indicat- 
ed by extracting the section. 


10. There is, however, no dispute 
that a beneficial provision so far as the 
remaining class I heirs were concerned 
was meant to be provided in this section. 
It was held by Viscount Simon; L.C. in 
1940-3 All ER 549, Nokes v, Doncaster 
Amalgamated Collieries: 


“Judges are not called upon to apply 

their opinions of sound policy so as to 
modify the plain’ meaning of statutory 
words, but, where in construing general. 
words the meaning of which is not entire- 
Iy plain, there are adequate reasons for 
doubting whether the legislature could 
have been intending so wide an interpre- 
tation as would disregard fundamental 
principles, then we may be justified in 
adopting a narrower construction. At 
the same time, if -the choice is between 
two interpretations the narrower of which 
would fail to achieve the manifest pur- 
pose of the legislation, we should avoid a 
construction which’ would reduce the 
legislation to futility, and should rather 
accept the bolder construction, based on 
the view that Parliament would legislate 
only for the purpose of bringing about an 
effective result.” 
Dealing with the same problem’ Venkata- 
rama Aiayar, J., spoke for the court in 
AIR 1959 SC 352, L-T. Commr. v. S. Teja 
Singh thus:— ; 


‘ “A construction which leads to such 
a result must, if that is possible, be 
avoided, on thé principle expressed in the 
maxim ‘ut res magis valeat quam pereat’ 
Vide Curtis v. Stovin (1889) 22 QBD 513 
and in particular the following observa- 
tions of Fry L. J. at page 519: 


The only alternative construction 
offered to us would lead to this result, 
that the plain intention of the Legislature 
has entirely failed by reason of a slight 
inexactitude in the language of the sec- 
tion. If we were to adopt this construc- 
tion, we should be construing. the Act in 
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order to defeat its object rather than with 
a view to carry its object into effect’.” 
Maxwell on the Interpretation of Statutes 
was also quoted with approval in the 
same decision of their Lordships of the 
Supreme Court. The relevant portion 
runs to the following effect:— 


“A statute is designed, observed Lord 
Dunedin in Whitney v. Commissioner of 
Inland Revenue, 1925-10 Tax Case 88 at p. 
110, to be workable, and the interpreta- 
tion thereof by a court should be to 
secure that object, unless crucial omission 
or clear direction makes that end un- 
attainable.” 

In similar terms Sarkar J.. as he chen 
was, spoke in AIR.1963 SC 1062, Gursahi 
v. I-T. Commr. He said, 

“The proper way to deal with such 
a provision is to give it an interpretetion 
which, to use the words of the Pzivy 
Council in Mahaliram Ramjidas’s case, 
AIR 1940 PC 124, ‘makes the machinery 
workable, ut res valeat potius qiam 
pereat. We, therefore, think that we 
should read sub-section (6), according to 
the provisions of which interest has to be 
calculated as provided in sub-sectior (8) 
in a manner which makes it workable and 
thereby prevent the clear intention of 
sub-section (8) being defeated.” 

Sarkar J., as he then was, in AIR 1965 
pe aee, Avtar Singh v. State of Purjab, 
stated, 


“Such an ïnterpretation 
mitted for ‘the words of an Act of Paclia- 
ment must -be construec so as to zive 
sensible meaning to them. The words 
ought to be construed ut res magis veleat 
quam pereat’.” 


Quoting the authority of Heydon’s case, 
(1554) 76 ER 637 which was approvec by 
their Lordships of the Supreme Court in 
the Bengal Immunity Case, AIR 1955 SC 
661, Ramaswamy J. stated in AIR :967 
SC 986, Shivanarayan v. State of Macras. 


“It is a sound rule of interpretztion 
that a statute should be so construed as 
to prevent the mischief and to advance 
remedy according to the true intertion 
of the makers of the statute. In constru- 
ing, therefore, Section 2(c) of the Act and 
in determining its true scope it is permis- 
sible to have regard to all such factors as 
can legitimately be taken into accourt in 
ascertaining the intention of the leg sla- 
ture, such as the history of the stavute, 
the reason which led to its being passed, 
the ‘mischief which it intended to sup- 
press and the remedy provided by the 
statute for curing the mischief.” 


A similar view was also expressed by the 
Supreme Court in AIR 1968 SC 697, 
ae v. L-T. Commr.. where it was 
said, 

“It is a sound rule of interpretetion 
that a statute should be so construed as 
to prevent the mischief and to advance 
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the remedy according to the true inten- 
tion of the makers ‘of the statute.” 


11. The history of the statute and 
the reason which led to the incorporation 
of the provisions in Section 22 and the 
mischief which it intended to stppress 
and the remedy it sought -to provide clear- 
ly go to show that what was indeed 
contemplated was that strangers must be 
kept out and the integrity of the property 
may be maintained. With that end in 
view a preferential right in the remaining 
class I heirs was conferred. There is no 
doubt that this right is personal anid pos- 
sibly it does not run with the land. But 
a burden should have clearly been cast on 
the intending transferor heir to pat the 
remaining class I co-heirs on notice of 
his intention to make the transfer and if 
there was no compliance with such notice 
the limitation or burden cast by th2 pro- 
vision should have disappeared ard the 
transferor should have been let frze to 
give effect to his intention. Similarly a 
clear provision should have been made 
that if without giving notice of his inten- 
tion to transfer an heir made the transfer 
of his interest, the transfer would be open 
to be impugned by the other class I co- 
heirs even after the transfer hac been 
completed. Apart from making the afore- 
said two provisions, the procedura for 
giving effect to the right conferred under 
the section should also have been rrovid- 
ed so that a complete machinery for the 
purpose would be found in the siatute. 
To that extent certainly there seems to 
be some. ambiguity. 


12. But in the words “proposes to 
transfer” appearing in sub-section (1) of 
the section, to my mind, there -ndeed 
appears to be a requirement that the 


-transferor-heirs and it is orly when they 


do not exercise their preferential right 
conferred under the section that he would 
be free to make the transfer to strangers 
not coming within the fold of the saction. 
Once it is held that such a statutory duty 
is cast on the transferor he‘r, where it is 
shown that the transferee has purchased 
the property without notice having been 
given to the remaining class I co-heirs, 
the transfer could still be impugned after 
it was completed. Such an interpretation 
would not only be in keeping wich the 
true legislative intention,” but it would 
also not work inequitably. Thereby the 
preferential right would be kept up, the 
transferor would not have an undue im- 
pediment. on his right to transfer and the 
transferee should after being setisfied 
that the class I co-heirs have in spite of 
notice failed to exercise their preferen- 
tial right of acquisition purchase the pro- 
perty and obtain the same free frcm the 
liability under Section 22 of the Acż. 


13. Expressed in other words, ff 
would mean, when an heir proposed to 
transfer his or her interest in the property 
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fnherited the legal consequences which 
would necessarily emerge would be these: 


(a) In the remaining co-heirs a right 
of preference to acquire such interest 
proposed to be transferred in preference 
to any other person accrues. Such right 
may be availed of or may be given up. 

(b) A corresponding legal obligation 
on the intending transferor would: stand 
imposed not to transfer . the interest in 
violation of the preferential right of the 
other Class I co-heirs. 


(c) A statutory notice is given to all 
intending transferees that class I co-heirs 
have a preferential right and until that 
is exhausted either by its exercise or by 
its non-exercise in spite of notice they are 
not free to take the transfer. 


14. Unless such an interpretation 
fs given to the provsions of Section 22(1) 
of the Act, the preferential right contem- 
plated therein would really be an airy one 
and the true legislative intention cannot 
be given effect to. I would, therefore 
interpret sub-section (1) of Section 22 in 
the aforesaid manner and would hold that 
the transferor heir must propose or notify 
his intention to transfer to the other class 
I co-heirs and a transfer made without 
following that procedure would be vulne- 
rable even after it is completed on proof 
{by the co-heir who has the preferential 
right that the transfer was made without 
notice of the proposal of transfer to him. 


15. Such an interpretation of the 
section may be sufficient for the purposes 
of meeting the present problem in this 
case. But I think it proper to also indi- 
cate that such an interpretation could not 
soive the entire problem that arises on 
account of an imperfect provision in the 
section of the Act. I would recall the 
criticism offered by the commentator in 
Mulla’s Hindu Law. If the intention is to 
put an embargo on strangers getting into 
possession what would be the justification 
to prohibit a simple mortgage? It is, 
therefore. proper that clarification be 


- made by amendment clearly circumscrib- 


ing the limit of the exercise of the pre- 
ferential right. It may cover cases of 
sale, gift, or other forms of transfer which 
involve transfer of possession. 


16.. It is equally necessary that 
specific provision should be made about 
the manner of exercise of the preferen- 
tial right, namely, that the transferor heir 
must notify his intention to the other 
class I co-heirs and in- case transfer is 
made without following that procedure 
the other heirs would be entitled to chal- 
lenge the transfer. As a transfer, even 
after it is completed, may be. open to 
challenge in certain events it is proper 
that full jurisdiction should be vested in 
the court to entertain the claim and dis- 
pose of the same as a normal litigation by 
applying the provisions of the Code of 


Ganesh Chandra v. Rukmani (R. N. Misra J.) 
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Civil Procedure. In such an event a ten- 


tative valuation has to be offered by the - 


person who seeks assistance of the court 
and on that basis the forum would be 
determined and regular remedy by way of 
appeal would be available against the 
determination. 


17. Adverting to the facts of the 
present case, I find two reasons have been 
mainly given by the learned Munsif for 
refusing the claim. The first one is that 
it is a personal right and, therefore, it 
cannot be exercised through the father 
guardian. That, I think, is absolutely an 
improper’ view. The party before the 
court is the class I co-heir. The disquali- 
fication of minority having attached to 
him he has sought to act through his 
guardian. In the circumstances, that ob- 


jection of the learned Munsif must stand 


ruled out. 


18. The second objection has been 
that the transfer has been concluded and 
title has already passed into the hands of 
the vendee. On the interpretation I have 
adopted of Section 22 of the Act the right 
could also be exercised against the vendee 
if opposite parties 1 and 2 had not notified 
their intention to make the alienation to 
the petitioner. That would be a question 
of fact. There had been allegation by the 
opposite parties that it was the father, 
that is, the present guardian of the peti- 
tioner who had arranged the sale. If that 
fact is found to have been proved it is 


‘quite possible that the plaintiff may have 


to suffer in the particular case as having 
notice of the fact of alienation. To what 
extent knowledge of the father would 
take. away the right of the petitioner 
would depend upon the facts of each case 
and, therefore, a finding on that score 
would be necessary. If it is found that 
the father had no knowledge or know- 
ledge of the father does not preclude the 
petitioner scn from exercising the right, 
the application would certainly be main- 
tainable even after the completion of the 
transfer. These aspects have not been 
determined by the learned Munsif. I 
would, therefore, remit the matter to the 
learned Munsif for a fresh disposal. He 
would determine these questions and then 
dispose of the case afresh. This Civil 
Revision is allowed, the impugned order 
is vacated and the matter is remitted ‘to 
the learned Munsif for a fresh disposal. 
Both the parties would bear their own 
costs upto this’ stage and further costs 
would abide the result. 


Revision allowed. 


a 
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AIR 1971 ORISSA 71 (V 58 C 23) 
. FULL BENCH 
G. K. MISRA. C. J., B. K. PATRA AND 
R. N. MISRA, JJ. 
Land Acquisition Officer, Kalahandi, 
Appellant v. Mst. Rahin Rai, Respondent. 
First Appeal No. 96 of ae D/- 24- 
8-1970, from decision of L. . S. Deo, 
Sub-J., Bolangir, D/- 24-7- ‘gee 
(A) Land Acquisition Act (1894), Ss. 


_ 8(d) and 19 — Notification under S. 3(d) 


issued by Government of Orissa on 14-11- 
61 appointing principal subordinate judges 
as “Courts” in their respective jurisdic- 
tion — After issue of notification District 
Judge does not function as ‘Court’ under 
Act and cannot entertain reference tnder 
S. 19. (Paras 4, 15) 


(B) Bengal, Agra and Assam Civil 
Courts Act (12 of 1887), S. 14(1) — Gov- 
ernment of Orissa by Notification No. 
7024, D/- 30-10-62 fixing seat of Subordi- 
nate Judge, Kalahandi to Bhawanipatna 
from Bolangir — Reference under 5. 18 
of Land Acquisition Act (1894) — Sub- 
ordinate Judge, Bolangir will have no 
jurisdiction over Kalahandi Dist. — Sub- 
ordinate Judge, Kalahandi at Bhawani- 
patna shall have jurisdiction over entire 
district. (Paras £, 15) 


(C) Land Acquisition ‘Act (1894), S. 
3(d) — “Court”, appointment of und=r S. 
3(d) — Prior to Notification No. 7655. D/- 
14-11-61 (Orissa Govt.) District Judge 
being principal Civil Court of orizinal 
jurisdiction was “Court” within meaning 
of Section 3(d) — He could transfer zases 
to his subordinates competent to try and 
dispose of same by virtue of S. 24(1) (b) 


_ (ii), Civil P. C. — 31 Cut LT 375, Ap- 


proved. (Para 11) 


(D) Land ‘Acquisition Act (1894), S. 
3(d) — Notification by Orissa Govern- 


` ment appointing all subordinate judg=2s as 


“Court” in respective jurisdiction — Such 
Courts act in their capacity as _ subordi- 
nate judges and are not ‘persona desig- 
nata’. AIR 1961 SC 606, Rel. on. (Para 9) 


(E) Land ‘Acquisition ‘Act (1894), S. 

19 — Reference made to District Judge 
who was not “Court” within S. 3(d) — 
District Judge transferring case for dis- 
posal to subordinate judge who was 
“Court” within S. 3(d) — Transfer not 
permissible — Act of transfer, howe=ver, 
mere irregularity and not illegality — 
Subordinate judge being a “Court” can 
dispose of the reference. (Point conceded.) 
(Paras 12, 14) 


(Œ) Civil P. C. (1908), S. 9 — Juris- 
diction — Reference under S. 19, Land 
Acquisition Act made to Cant not having 
inherent jurisdiction — Disposal by trans- 
feree court also lacking inherent jurisdic- 
tion — Decision on such reference is void 
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—Such decision can be questioned at any 


stage of proceeding. (Para 13) 
Cases Referred: Chronological Paras 
(1965) 31 Cut LT 375, State of 


Orissa v. Ajoy Kumar sic Ne 
3, €, 8, EE 
(1961) AIR 1961 SC 606 (V lor = 
1961 (1) Cri. LJ 740, Central 
Talkies Ltd., Kanpur v. Dwarka ) 
Prasad 9 


Advocate-General, for Appellant; B, 
= Behura and U. N. Rath, for Respon- 
ent. 


G. K. MISRA, C. J.:— The disputed 
Jand consists of 1.75 acres in plots Nos. 
517/32 and 527/1 in village Mundazan in 
the district of Kalahandi. The Forest 
Department took possession of the fand in 
1954 for construction of quarters The 
notification under Section 4f1) ck the 
Land Acquisition Act (hereinafter to be 
referred to as the Act) was made on 25-3- 
60. The respondent claimed compensa- 
tion at Rs. 5,56, 485.00. The Land Acqui- 
sition Collector (hereinafter to ke referred 
to as the Collector) gave an award on 5-9- 
1961 for Rs. 2,328.75 nP. The respondent 
had knowledge of the award on 15-8-62 
and did not accept it. By a writt2n ap- 
plication to the Collector uncer Section 
18, she requested that the objection 
should be referred for determination to . 
the Court. The Collector made a refer- 
ence to the District Judge, Bolangir- 
Kalahandi (hereinafter to be referred to 
as the District Judge) on 23-5-63 under 
Section 19 of the Act. The District Judge 
entertained the reference on 6-7-63. On 
the 19th July, ’63 the District Judge 
transferred the case to the Subordinate 
Judge, Bolangir, who, after taking evi- 
dence disposed of the reference anc pass- 
ed the Award on 24-7-1964 holding that 
the respondent was entitled to get a total 
compensation of Rs. 1,33,902.10 P. Against 
this award, the Collector filed the appeal. 


In the memorandum of appeal, the 
challenge was both as regards the quan- 
tum of compensation and the jurisdiction 
of the Subordinate Judge of Bolargir to 
dispose of the reference. The first appeal 
was heard by a Bench of this Court con- 
sisting of A. Misra and Acharya JJ The 
Bench was of opinion that (1985) 31 Cu- 
LT 375 (State of Orissa v. Ajoy Kumar 
Padhee) was wrongly decided. Their 
Lordships accordingly formulated the 
following questions of law and d:rected 
that the matter be placed befor2 the 
Chief Justice to constitute a Full Bench 
to decide the same:— 

*(i) Whether on the facts and cir« 
cumstances of this case, the District Judge 
had powers to transfer such a maiter fo 


.be heard by the Subordinate Judge; 


(ii) Whether a special judicial offi- 
cer appointed to perform the functions of 
a Court under the said Act, continued to 
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be a Court subordinate to the District 
Court so as to be amenable to his general 
powers of transfer and withdrawal under 
Section 24, Civil Procedure Code. 


(iii) Whether, after a special Judicial 
Officer is appointed under clause (d) of 
Section 3 of the Land . Acquisition Act 
1894,- to perform the functions of the 
Court under that Act, within the speci- 
fied local limit, the Principal Civil Court 
of original jurisdiction continued to co- 
exist and can exercise the power of a 
Court under the Act, for the same speci- 
fied area; and E 


(iv) in-view of the two abovemen- 
tioned notifications dated 30-10-62, whe- 
ther the Subordinate Judge.of Bolangir 
continued to be Principal Subordinate 
Judge for the Kalahandi district, so as to 
have jurisdiction to hear the reference in 
question.” 


This is how the appeal was heard by 
this Full Bench. A 

2. The learned Advocate-General 
contended that the proper court to enter- 
tain the reference under Section 19° of 
the Act was the Subordinate Judge of 
Kalahandi sitting at Bhawanipatna and 
not the District Judge or the Subordinate 
Judge of Bolangir, and the impugned 
Award passed by the Subordinate Judge 
of Bolangir is without jurisdiction and 
therefore void, and so also the transfer 
of the reference made by the District 
Judge to the Subordinate Judge of Bolan- 


The appeal has not been argued on 
merits. 


3. The following questions arise 
for determination:— . 

(i) Did the District Judge have juris- 
diction to entertain the reference under 
Section 19? - ; 

(ii) If not, which was the proper 
court to entertain the reference? 

(iii) I£ the District Judge was not 
competent to entertain the reference, was 
the order of transfer made by him from 
his own file to that of the Subordinate 
Judge, Bolangir, valid? 

(iv) Is the decision of a court compe- 
tent to decide a reference, without juris- 
diction and void, merely because the refe- 
rence was transferred to it by the Dis- 
trict Judge 
entertain it? . 

(v) Was (1965) 31 Cut LT.375 wrong- 
Ty decided? 

4, Clause (d) of Section 3 of the 
Act, runs thus: 

*3. In this Act, unless there is some- 
thing repugnant in the subject or con- 
text— x x x x x 

(d) the expression “Court” means a 
principal Court of original jurisdiction, 
unless the appropriate Government has 
appointed (as it is hereby empowered to 
do} a special judicial officer within any, 


having no _ jurisdiction to- 
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specified local limits to perform the func- 
tions of the Court under this Act.” 


It would thus appear that if the ap- 
propriate Government has not appointed 
a special judicial officer to perform the 
functions of the “Court” under the Act, 
then the principal- Civil Court of original 
jurisdiction would function as the Court 
for the purposes of the Act. In any dis- 
trict, the District Judge is the principal 
civil court of original jurisdiction. Under 
Section 9 of the Bengal, Agra and Assam 
Civil Courts Act, 1887 (Act 12 of 1887— 
hereinafter to be referred to as the Civil 
Courts Act), the District Judge shall have 
administrative control over all the civil 
courts under this Act within the local 
limits of his jurisdiction, subject to the 
superintendence of a High Court. 


_. The Law Department issued notifica- 
tion No. 7655-III-93/60 Judl., dated 14-11- 
61 to the following effect:— 


- “In exercise of the powers conferred 
by clause (d) of Section 3.of the Land 
Acquisition Act, 1894 (Act 1. of 1894) the 
State. Government do hereby appoint all 
principal Subordinate Judges within the 
local limits of their respective jurisdic- 
tion, to perform the functions of the 
Court under ‘the said Act.” - 


Before the issue of this notification, 
the District Judge had jurisdiction to 
entertain the reference, but not subse- 
quent thereto. The reference was receiv- 
ed in 1963 when the District Judges had 
no jurisdiction to function as the Court 
under the Act. The entertainment of the 
reference by the District Judge on 6-7- 
1963 was, therefore. without jurisdiction. 
and the District Judge had no -authority 
to deal with it in any manner. 


5. The next question is; which 
was the proper court to entertain the 
reference? In this connection, the effect 
of the following two notifications issued 
by the Law Department on 30-10-1962, is 
to be considered:— 


The 30th October, 1962. 


“No. 7019-II-I-14/63 J — In exercise 
of the powers conferred by sub-section (1) 
of Section 13 of the Bengal, Agra and 
Assam Civil Courts Act 1887 (12 of 1887), 
and in supersession of all existing noti- 
fications on the subject, the State Gov- 
ernment do hereby direct that, with effect 


‘from ist November, 1962 the local. limits 


of the jurisdiction of the Court of the 
Subordinate Judge of Bolangir Patna shall 
be conterminous with the limits of the 


- districts of Bolangir and Kalahandi as re- 


constituted under the notification of the 
Government of Orissa in the Revenue De- 
partment No. 32269-R dated the lith 
July, 1962. 
By order of the Governor 
S. K. Mohapatra, 


daint Seargiary $p Govt” 


3 


ò 


ti 


Pall 


‘lof Kalahandi. 
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The 30th Octoker, 1962. 

“No. 7024-II J-14/62-J.— In exercise 
of the powers conferred by sub-section 
(1) of Section 13 and sub-section (1) of 
Section 14 of the Bengal, Agra and Assam 
Civil Courts Act, 1887 (12 of 1887) and in 
supersession of ‘all previous notificetions 
on the subject, the State Government do 
hereby declare that with effect from Ist 
November, 1962 the district of Kalabandi 
as reconstituted under the notification of 
the Government of Orissa in the Reventie 
Department, No. 32269-R dated the 1ith 
July, 1962, shall be constituted into a 
Sub-Judgeship and direct that the Sub- 
ordinate Judge of Kalahandi shall hold 
court at Bhawanipatna. 

By order of the Governor 
G. K. Mohapatra 
Joint Secretary to Go 

The first Notification No. 7013 is 
earlier in point of time. By this rotifi- 
cation, the local limits of the jurisdiction 
of the Subordinate Judge of Bolangir- 
patna were conterminous with the Hmits 
of the districts of Bolangir and Kalakandi. 
The notification was issued under Sec- 
tion 13(1) of the Civil Courts Act, which 
Jays down that the State Government 
may, by notification in the official Gezette 
fix and alter the local limits of the ‘uris- 
diction of any civil court under that Act. 
In this notification there was no refer- 


ence to Section 14(1) of the Civil Courts 


Act, whereby the State Government may, 


by notification in the official ga- 
zette, fix or alter -the place or 
places at which any Civil Court 


under that Act is to be keld. Thus, tnder 
Notification No. 7019, the place of sitting 
of the Subordinate Judge, Bolangir, in 


respect’ of Kalahandi district, was no fix-. 


ed at Bhawanipatna, the headquarters of 
Kalahandi District. 

Notification No. 7024 was in super- 
session of all previous notificatiors on 
the subject. Accordingly, it was in super- 
session of Notification No. 7019 issued 
earlier on the very same day. By this 
notification, the district of Kalahandi was 
constituted into a separate sub-judgeship 
and the place of sitting of the Subordinate 
Judge, Kalahandi, was declared t be 


Bhawanipatna, under Section 14(1) oZ the . 


Civil Courts Act. , i 

Both the aforesaid notifications read 
together lead to the irresistible conclu- 
sion that the Subordinate Judge of Bolan- 
gir had no jurisdiction over the district 
It was the ‘Subord-nate 
Judge of Kalahandi who had complete 
jurisdiction over that district and his 
place of sitting was fixed at Bhowani- 
patna. 

5A. By virtue of Notificatior No. 
7655 dated a 11-61, the Subord:nate 
Judge of Kalahandi, sitting at Bhowani- 
patna, who is the principal Subord-nate 
Judge there was conferred the powers of 
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a Court by Section 3(d) of the Act. The 
Subordinate. Judge Kalahandi was there- 
fore the proper court to entertain the 
reference made by the Collector under 
aera 19 of the Act. 


would now examine whe- 


We 
ieee (1965) 31 Cut LT 375 was correctly 


decided. The judgment in that case does 
not indicate the date on waich the refer- 
ence was received by the District Judge, 
Sambalpur, from the Co-lectar. But it 
would appear from the printed paper- 
book in First Appeal No. 62 of 1962 that 
the reference was made to the District 
Judge on 14-1-1961. Notificatior No. 7655 
appointing all the principal Subordinate 
Judges within the local limits of their 
respective jurisdiction to perčorm the 
functions of the ‘court’ under the Act, 
was issued on 14-11-1961. Therefore, the 
District Judge, Sambalpur, who was the 
principal Civil Court of original jurisdic~ 
tion on 14-1-1961 was competent to re- 
ceive and dispose of the rezerenze. Thus, 
by 14-11-61 the reference was pending 
in a court of competent jurisdiztion. The 
District Judge, Sambalpur, wat however 
competent to transfer the csse, on or 
after 14-11-61 to the Subcrdinete Judge, 


_Sambalpur who was conferred powers by 


Section 3(d) of the Act. (1965) £1 Cut LT 
375 was therefore correctly decided on its 
own facts. 

The present case is distinguishable as 
the District Judge at the time of the 
receipt of thé reference lacked initial 
jurisdiction to dispose it éf. 

T. In the order of reference, the 
learned Judges have observed:— 


“Such a special Judicial Cfficer, in~ 

vested with special powers, functions as 
a persona designata and not as a Court 
subordinate to the District Court.” 
They were accordingly of opinion that 
the District Judge had no power of trans- 
fer in respect of a reference under the 
Land Acquisition Act. 

This view is not correct. 

8. Section 24(1) (bi (ii) of the 
Civil Procedure Code, so far as material 
to this case, runs thus:— 

"24(1). On the application of any of 
the parties and after notice to tne parties 
and after hearing such.of them as are 
desired to be heard, or of its own motion 
without such notice, the High Court or 
the District Court may at any stage— 

(b) withdraw any suit, appeal or 
other proceeding pending in. eny Court 
subordinate to it, and 

Š % $ + = 

(ii) transfer the same for trial or dis- 
posal to any Court subordinate to it and 
competent to try or dispose of ihe same.” 
In (1965) 31 Cut LT 375, the District 
Judge, Sambalpur, had the initial jurisdic- 
tion to dispose of the reference. He 
could accordingly transfer the same under 
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Section 24(1) (b) (ii), Civil Procedure 
Code, to the Subordinate Judge, Sambal- 
pur, provided the Subordinate Judge, 
Sambalpur was otherwise competent to 
try and dispose of the same and was a 
Court subordinate to the District Judge. 
There is no dispute that on 6-12-61 the 
date on which the reference was trans- 
ferred to the Subordinate Judge, Sambal- 
pur, the latter was competent to try and 
dispose of the same. According to the 
view taken by the referring Bench, how- 
ever, the Subordinate Judge, Sambalpur 
would not be a “Court” subordinate to 
the District Judge, Sambalpur while hear- 
ing the reference under the Act. This 
was on the footing that the Subordinate 


Judge was-a special Judicial Officer ap-. 


Pointed to act as a “court” under the Act 
by virtue of the notification issued by the 
State Government in exercise of the 
powers conferred by clause (d) of Section 
3. that he was merely a persona designata 
and did not function as a Subordinate 
Judge. It may be stated here that the 
appointment of the principal Subordinate 
Judge, to act as a Court under Section 3 
(d) of the Act, might have been made 
either by name or by virtue of his office. 
Section 15 of the General Clauses Act, 
1897 lays down that where by any Central 
Act or Regulation a power to appoint any 
person to fill any office or exe- 


cute any function is conferred, 
then. unless it is otherwise ex- 
pressly provided, any such appoint- 


ment, if it is made after the commence- 
ment of that Act, may be made either 
by name or by virtue of office. In the 
notification dated 14-11-61 the appoint- 
ment was expressly made by virtue of 
office. Under Section 3(d) only a Judicial 
Officer can be appointed as a “Court.” 
Thus all the principal Subordinate Judges 
within their respective local jurisdiction 
were appointed to function as Court by 
virtue of their office. : 


9. In AIR 1961 SC 606 (Central 
Talkies Ltd., Kanpur v. Dwarka Prasad), 
their Lordships held that “persona desig- 
nata are persons selected to act in their 
private capacity and not in their capacity 
as Judges” and that a persona designata 
is “a person who is pointed out or des- 
cribed as an individual as opposed to a 
person ascertained as a member of a 
class, or as filling a particular character”. 
In this view of the matter, the principal 
Subordinate Judges within the local limits 
of their respective jurisdiction who were 
appointed to perform the functions of a 
“Court” under Section 3(d) were not per- 
sona designata. They were appointed to 
act as Court only in their capacity as Sub- 
ordinate Judges. 


10. There is no dispute that Sub- 
ordinate Judges are courts subordinate to 
the District Judge, who under Section 9 


ALR. 


of the Civil Courts Act, shall have admi- 
nistrative control over all Civil Courts 
under that Act, and the Court of Sub- 
ordinate Judge is a Civil Court as classis 
fied under Section 3 of that Act. 


11. The result of the aforesaid 
analysis is that a Subordinate Judge 
while functioning as a Court under’ the 
Act is a court subordinate to the District 
Judge and the latter has jurisdiction to 
E the case to the Subordinate 

udge. 


f (1965) 31 Cut LT 375 was correctly 
decided inasmuch as the District Judge, 
Sambalpur, had the initial jurisdiction to 
entertain the reference which was pend- 
ing before him. By the time it was 
transferred, the relevant notification had 
been issued empowering the Subordinate 
Judge. Sambalpur, to try and dispose of 
the reference. The Subordinate Judge 
mae accordingly competent to dispose if 
o; 

So far as the present case ïs concern- 
ed no reliance can be placed on (1965) 3% 
Cut LT 375 as the District Judge lacked 


inherent jurisdiction to entertain the re- ' 


ference. If the District Judge was not 
competent to entertain the reference, the 
order of transfer made by him was with- 
out jurisdiction and invalid. By such 
transfer the Subordinate Judge cannoť 
exercise jurisdiction not conferred on him 
under Section 3(d) of the Act, in regard 


_to the district of Kalahandi. 


12. A question which ïs academic 
arose in the course of discussion, as to 
what would be the position if the District 
Judge had transferred the reference to 
the Court of the Subordinate Judge, Kala- 
handi, sitting at Bhowanipatna, who was 
competent to dispose it of. If in fart the 
Subordinate Judge of Kalahandi had dis- 
posed of the reference then his decision 
would be within jurisdiction. In such 
ease, the fact that the Subordinate Judge 
received the reference through the Dis- 
trict Judge would have constituted a 
mere irregularity and not an illegality. 
The learned Advocate-General fairly con- 
ceded this position. : 

13. Mr. Behura further contended 
that it was not open to the Collector, 
after having himself made the reference 
to the District Judge. to question the 
jurisdiction of the District Judge, to 
transfer the reference to the Subordinate 
Judge, Bolangir. The contention has no 
substance. If the reference was .made 
initially to a Court not having inherent 
jurisdiction and is disposed of by a court 
equally having no inherent jurisdiction, 
then the decision on such a reference is 
without jurisdiction and void. At any 
stage of the proceeding, lack of inherent 
jurisdiction, if discovered, can be ques- 
tioned. 

` 14. Even though the Subordinate 
Judge functioning as a Court under the 


y 


a 
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Act is subordinate to the District Judge 
and the District Judge can exercise the 
power of transfer under Section 24, Civil 
Procedure Code, no transfer is possikle as 
each of the principal Subordinate Judges 
within his own respective jurisdiction has 
been appointed under Section 3(d) of the 
Act to function as a Court. He being 
the only officer competent to dispose of 
the reference. the power of transfer can- 
not be exercised by the District Judge 
within the district though the District 
Judge has such powers. 


15. On the aforesaid analysis, the 
questions referred by the Division Eench 
are answered as follows: 


(i) In the facts and circumstancas of 
this case, the District Judge had no 
powers to transfer the reference to the 
Subordinate Judge, Bolangir. 


(ii) Even after the appointmer-t of 
the principal Subordinate Judges to tunc- 
tion as a Court under the Act within the 
limits of their local jurisdiction, the Dis- 
trict Judge has got power of transfer 
under Section 24, Civil Procedure Code. 
That power cannot, hcwever, be exer- 
cised in view of the fact that within a 
particular jurisdiction there is only one 
such Subordinate Judge who could <unc- 
tion as a Court under the Act. 

(iii) After the issue of the not-fica- 
tion the District Judge of Bolangir-Xala- 
handi had no power to function as a 
Court under the Act. 

(iv) The Subordinate Judge of Kala- 
handi can alone function as a Court under 
the Act in respect of Kalahandi district 
and he alone is competent to hear the re- 
ference in question. 


16. Ordinarily, this case woud go 
back to the referring Bench for disposing 
of the appeal in the light of the answers 
given to the questions formulated by that 
Bench. In view however of our answers, 
we have thought it appropriate to dispose 
of the matter finally. 


17. As we have held that the Dis- 
trict Judge had no power to entertain 
the reference and the Subordinate Judge 
of Bolangir had no jurisdiction to dispose 
of the case, the decision of the Subordi- 
nate Judge of Bolangir is set aside. The 
first appeal is allowed. The reference 
made by the Collector be returned tc him 
by the District Judge and the Collector 
would make the reference to the Sub- 
ordinate Judge of Kalahandi who is com- 
petent to dispose of the same. 

In the circumstances, parties to bear 
their own costs throughout. 


B. K. PATRA, J.:— 18. I agree. 
R. N. MISRA, J.:— 19. I agree 
Order accordingly. 
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B. K. PATRA, J. 
Padmalav Das and others, Petitioners 
v. Official Liquidator, Puri Bank Ltd. (In 
Liquidation), Opposite Party. 
en Case No. 5 of 1962, D/- 3-12- 


(A) Civil P. C. (1908), Or. 21, Rr. 58 
and 90 — Third party objecting to sale 
of his property for judgment debt of an- 
other —- He must proceed under R. 58 
and not apply after sale uncer R. 90 
treating the case as one of irregulerity in 
publishing and conducting sale. AIR 1941 
PC 45, Foll. (Para 7) 


(B) Civil P. C. (1908), Or. 21, B. 99 — 
“Any person whose interests are affected 
by sale” — Person who claims title para- 
mount to that of judgment-debtor is not 
such a person. (Para 7) 


(C) Civil P. C. (1908), Or. 21, BR. 90 — 
Misdescription of property — Non-specifi- 
cation of J. D.s interest in jaint-family 
property does not invalidate sale. (Para 5) 


(D) Banking Regulation Act (1949), 
S. 45-U — Rules framed by High Court 
in exercise of powers thereunder, R. 13 
— Period of limitation — Execution of 
decree by Bank by bringing J. D.s pro- 
perties to sale — Application for setting 
aside sale — Sale not yet held — Such 
application to be treated as one under 
O. 21, R. 58, Civil P. C. and having been 
filed beyond 15 days from date of attach- 
ment is barred by limitation unde> R. 13 
of the Rules. (Para 6) 


Cases Referred: Chronclogical Paras 

(1941) ATR 1941 PC 45 (V 28) = ` 
68 Ind App 97, Jagat Narayan 
Singh v. Khartar Sah 


M. Mohanty, for Petitioners; J. Rath, 
for Opposite Party. 


ORDER :— This is an application fil~ 
ed by Padmalav Das, Madan Mohan Das 
and Gagan Behari Das, all sons cf late 
Satrughna Das praying that. in the cir- 
cumstances mentioned therein, certain 
properties attached and sold in Exacution 
Case No. 1 of 1955 in execution oł a de- 
cree brought by the Puri Bark against 
the judgment-debtor Krushna Chandra 
Das, should be excluded from attazhment 
and sale on the ground that the prcperties 
belong to them and that the said 
Krushna Chandra Das had no interest in 
those properties. One Ananda Das died 
leaving behind him two sons, namely, 
Satrughna Das and Gandharba Des and 
Mukta Dei his widow. The three peti- 
tioners and the deceased judgment-debtor 
Krushna Chandra Das are the sens of 
Satrughna Das. Krushna died leaving 
behind him his widow Bimala Dei and 
two sons, namely, Niranjan and Mano- 
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ranjan. Krushna was the original judg- 
ment-debtor in Execution Case No. 1 of 
1955. On his death on 12-10-1960, his 
mother Mukta, widow Bimala and two 
sons Niranjan and Manoranjan have been 
substituted as his legal representatives in 
the execution proceedings. Satrughna is 
now dead, The case of the petitioners is 


that sometime before the decree was ob-. 


tained against Krushna Chandra Das 
by Puri Bank, he was separated from his 
father and brothers and relinquished his 
share in the joint family properties on 
receiving Rs. 400/- from Satrughna Das 
and that thereafter he had no connection 
with the family members nor had he any 
interest in the joint family properties. 
Whatever debts he had incurred from 
Puri Bank were incurred by him after 
his separation and for his personal busi- 
ness transactions and ‘therefore the peti- 
tioners are in no way liable to discharge 
the same. In the joint family properties 
which stand in the name of Ananda Das, 
the common ancestor, Satrughna had 
eight annas interest and after the death 
of Satrughna, the entire eight annas inte- 
rest had devolved on the petitioners. But 
in execution of the decree which the Puri 
Bank had obtained against Krushna Chan- 
dra Das, the entire eight annas interest 
had been attached and put up for sale. 
It is to set aside the sale that the tas 
application has been filed. : 


2. The decree-holder Puri Bank 
has filed counter stating that the present 
petition filed by the petitioners on 14-12- 
1962 is virtually one under Order 21, Rule 
58, C.P.C. to release the disputed proper- 
ties from attachment made in Execution 
Case No. 1 of 1955 on 21-12-1955 and as 
such the petition is barred by limitation 
under the rules framed under the Bank- 
ing Companies Act, 1949.. The allegation 
of the petitioners that Krushna relin- 
quished his share in the joint family pro- 
perties on receiving Rs. 400/- from Satru- 
ghna is also denied. It is further con- 
tended that the business in connection 
with which Krushna had incurred loans 
which resulted in the decree under exe- 

' cution was a joint family business and 
all the members of the joint family in- 
cluding the petitioners are liable to dis- 
charge the debt. It is further averred 
that what was “the right. title and inte- 
rest of the judgment- debtor” in the přo- 
perties and it is this interest that has been 
put up for sale. The interest, if any, the 
petitioners may have in the properties 
had neither been attached nor put up for 
sale and as such they have no cause of 
action to file the petition which conse- 
quently is liable to be dismissed. 


3. The first question for conside- 
ration is whether Krushna had separated 
from his father Satrughna and his bro- 
thers and relinquished his share in the 
joint family properties on receiving Rs. 
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400/- from his father. In support of this 
contention, three witnesses were examin- 
ed on behalf of the petitioners including 
P. W. 1 Madan Mohan Das who is peti- 
tioner No. 2.` He stated that a document 
was executed by Krushna in that con- 
nection but that document has not been 
filed .in Court. According to him Anadi 
Swain and Gopinath Naik were present 


at the time of separation and are alive.. 


But Gopinath has not been examined. 
Anadi Swain has been examined as P.W. 
2 and he admitted that-he did not see 
the payment of Rs. 400/- by Satrughna 
to Krushna. According to him, no docu- 
ment was executed at that time to evi- 
dence relinquishment by Krushna of his 
share in the joint family properties. 
P.W. 3 Pranakrushna Barik, the family 


_barber of Satrughna’s family stated that 


he was present when Krushna separated 
from his father and the latter paid him 
money in lieu of his share. According to 
him, one Ekrarnama was executed at that 
time and was: scribed by one Alekh 
Charan Mohapatra. But Alekh has not 
been examined and no such Ekrarnama 
has been filed in Court. According to 
P.W. 3, Anadi P.W. 2 was present at the 
time of payment, but the latter admitted 
that he was not present. . Thus. the evi- 
dence let in on the petitioner’ s side is full 
of discrepancies and is so unsatisfactory 
that no reliance can be placed on the 
same. That apart. there is evidence to 
show that even after the alleged separa- 
tion, the petitioners and their sisters lived 
with Krushna at Cuttack. The school 
register produced on behalf of the oppo- 
site party shows that Krushna acted as the 
guardian of the petitioners while: the 
latter were studying at Cuttack. It is 
another circumstance which goes against 
the petitioner’s case. It may be mention- 
ed here that in Misc. Case No. 4 of 1962 
wherein the mother, wife and the minor 
sons of Krushna were the petitioners, a 
similar contention was advanced’ by them 
that Krushna had 
famiy and had no share in the joint family 
properties and that contention was also 
negatived by the learned Company Judge 
and affirmed in appeal by a Bench of this 
Court to which I was a party. In view of 


- the circumstances stated above, I must 


hold that the petitioners have failed to 
prove their contention on this point. It 
must therefore follow that Krushna Chan~ 
dra Das had a share in the joint family 
properties. 


4. The contention of the decree- 
holder that the family business in con- 
nection with which Krushna had incurred 
loan from the -Puri Bank was a joint 
family business and that as such all the 


members of the joint family including ` 


the petitioners are liable to discharge the 
debt has not been satisfactorily esta- 
blished. . 
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5. In the writ of attachment what 
has been attached is described as the in- 
terest of the judgment-debtor in certain 


properties. It is this property so avach- 
ed that has been put up for sale. In view 
of the fact that the properties arz not 


partitioned, it was not possible to give 
more precise details of the interest which 
Krushna had in the same. This therefore 
does not appear to me to be such a lacu- 
na as to invalidate the sale. But I ould 
not base my decision in this case on this 
ground, because in my opinion, the appli- 
cation is bound to fail or other grcunds. 


6. Rules under the Banking Com- 
panies Act, 1949 had b2en made by the 
High Court in exercise of the powers 
vested in them by Section 45-N read 
with Section 45-U of the Act. So iar as 


-civil proceedings are concerned, Rule 13 


with which we are concerned rurs as 
follows: 


“No claim under Rule 58 or: apolica~ 

tion under Rules 90, 91 and 100 of Order 
21 shall be entertained if not made with- 
in 15 days from the date of attackment 
or sale or delivery of property, as the 
case may be, and no such claim or appli- 
cation shall ordinarily be admitted, unless 
the Court is satisfied that prima facie it 
is a fit case for admission.” 
Section 45-N and Section 45-U occur in 
Part III-A of the Act and Section 45-A 
which also occurs in Part III-A rurs as 
follows:-—— 


“The provisions of this Part and the 
rules made thereunder shall have =ffect 
notwithstanding anything inconsistent 
therewith contained in the “Companies 
Act, 1956” or the Code of Civil Proce- 
dure, 1908 (Act V of 1908) or the Ccde of 
Criminal Procedure, 1898 (Act V of 1898) 
or any other law for the time being in force 
or any instrument having effect by vir- 
tue of any such law; but the provisicns of 
any such law or instrument in so iar as 
the same are not varied by, or incsnsis- 
tent with. the provisions of this pert or 
rules made thereunder shall apply io all 
proceedings under this Part.” 

It is true that Order 21, Rule 58, C.P.C. 
does not provide for any specific pariod 
of limitation, but even if there had been 
any specific period provided in the Civil 
Procedure Code, it is manifest from a 
reading of Section 45-A of the Act that 
Rule 13 would prevail over any corres- 
ponding provision in the Civil Procedure 
Code. The petitioners have not ind-cated 
under which provision of law the pz-2sent 
application is filed. But if it is viewed 





as under Order 21, Rule 58, C.P.C.. it is 
clear that the application is beyond time 
and is therefore liable to be dismissed. 


T: Mr. M. Mohanty appearirg for 
the petitioners contends that this s an 
application under Order 21, Rule 90 C.P. 
C. This cannot also ke treated as one 


Surendranath v. 
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under Order 21, Rule 90. not only be- 
cause by the time the application was 
filed on 14-12-1962 the sale had not taken 
place (the sale took place on 3-1-1963), 
but also because the petitioners cannot be 
said to be persons whose interests are 
affected: by the sale. The petizioners are 
persons who claim title paramount to 
that of the judgment-debtor ani they are 
therefore not persons whose interests are 
affected by the sale. Again, the peti- 
tioners were not parties to the decree. If 
they think that their properties are being 
sold -for. the judgment-debt of another 


. person, they cannot disregard Rule 58 of 
. Order 21, C.P.C. and apply after the sale 


under Rule 90 of that order, treating the 
case as one of irregularity in publishing 
or conducting the sale (vide ATR 1941 PC 
45, Jagat Narayan Singh v. Khartar Sah). 
Looked at from any point of view there- 
fore, the application is nat maintainable. 


8. In the result, the application 
fails and is dismissed with costs. Hear~ 
ing fee Rs. 50/-. 

Application dismissed, 
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Surendranath Mohanty and another, 
Petitioners v. Harihar Das and another, 
Opposite Parties. 


Civil Revn. No. 45 at 1969, D/- 27-1- 
1970 from order of R. N. Ratka, Munsif, 
Balasore, D/- 27-11-1968. 


(A) Civil P. C. (1908),. S. 37(b) — 
Transferor court does not cease to have 
jurisdiction to execute decree, after it is 
transferred, {Para 5) 


(B) Civil P. C. (1908), O. 21, Rr. 29, 
— Power to grant 
stay under O. 21, R. 29 vests absolutely 
in transferor court and only to limited 
extent in transferee court as indicated in 
O. 21, R. 26(1). Case law discussed. AIR 
1934 Cal 4, Dissented from — S. 151 ecan- 
not be invoked by transferee court to 
grant absolute stay. AIR 1934 Pat 637, 
Dissented from; AIR 1966 Orissa 24, Re- 
lied on. (Paras 7 to 8-A & 11) 
(C) Civil P. C. (1908), 5. 42 and O. 21, 
R. 29 — Power to order stay of execution 
under O. 21, R. 29 is not power to carry 
out execution as contemplated by S. 42. 
= (Para 6) 


Cases Referred: Chronological Paras 
(1966) AIR 1966 Orissa 24 (V 53) = 
31 Cut LT 769, Kunjbehari Das v, 
Chanchal Das 0 
(1964) ATR 1964 SC 993 (V 51) = 
1964-5 SCR 946, Arjun Singh v. F 
Mahendra Kumar £0 
(1963) AIR 1963 Raj 4 (V 50) = 
ILR (1962) 12 Raj 861, Sohanlal 
v. Rajmal 
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(1962) AIR 1962 SC 527 (V 49) = 

1962 Supp (1) SCR 450, Manohari~ 

lal v. Seth Hiralal 10 
{1962) AIR 1962 Mys 89 (V 49), 

e a Rao v. Laxminara« 


(19587. * AIR 1958 Madh Pra 131 

(V 45) = 1958 M.P. LJ 282, Khem- 

chand Rajmal v. Ram Babu 9 
(1936) AIR 1936 Rang 184 (V 23) = 

162 Ind Cas 865, Chettiyar Firm i 

v. Vanappa Chettiyar 9 
(1934) AIR 1934 Cal 4 (V 21) = 

ILR 60 Cal 1119, Sarada Kripa 

Lala v. Comilla Union Bank Ltd. 9 
(1934) AIR 1934 Pat 637 (V 21) = 

15 Pat LT 783, Baza’at Ahmad v. 


` Ali Hussain “0. 


(1930) AIR 1930 All 121 (V 17) = 
122 Ind Cas 182, Inayat Beg v. l 
Umrao Beg 9 


B. K. Pal, B. Pal and A. Mohanty, 
for Petitioners; A. K. Das and D. S. 
Nanda, for Opposite Parties. 


ORDER:— Opposite party No. 1 ob- 
tained an ex parte decree against the peti- 
tioners and their brother (opposite party 
No. 2) for Rs. 890/- in the Court of the 
6th Munsif, Alipore, Calcutta, on 25-4-67. 
The decree was transferred for execution 
to the Court of the Munsif of Balasore. 
Execution Case No. 9 of 1968 was levied 
by the decree-holder in the Court of the 
Munsif, Balasore. The petitioners and 
opposite party No. 2 filed O. S. No. 121 
of 1968 in the court of the Munsif, Bala- 
sore, to set aside the ex parte decree on 
various grounds including fraud, non- 
service of notice etc. In the execution 
ease the petitioners filed an application 
under Order 21, Rule 29 and Section 151, 
C.P.C. before the Munsif, Balasore, for 
staying that very execution case. The 
learned Munsif rejected the application 
and refused to grant stay, on 27-11-68. It 
is against this order the Civil Revision 
has been filed. 


2. Mr. 
urges that the learned Munsif: exercised 
his jurisdiction illegally in refusing stay, 
which the petitioners were entitled to get 
not only under Order 2], Rule 29, but 
also under Section 151, C.P.C. 


Order 21. Rule 29, runs thus:— 
“Where a suit is pending ïn any 


Court, against the holder of a decree of 


such Court, on the part of the person 
against whom the decree was ‘passed, the 
Court may, on such terms as to security 
or otherwise, as it thinks fit, stay exe- 
cution of the decree until the pending 
suit has been decided.” 

There is no dispute that a suit is 
pending in the Court of the Munsif, Bala- 
sore, for setting aside the ex parte decree 
in favour of opposite party No. 1 passed 
by the Sixth Munsif, Alipore. Order 21, 
Rule 29, however, insists that the decree- 
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horer must have a decree in his favour 
of the very court in which the subsequent 
suit is pending. As the decree is of th 
Alipore Court and the suit is pending in 
Balasore Court, Order 21, Rule 29, in 
terms, does not apply. 


3. To get over this difficulty, reli- 
ance is placed on Section 37(b), C.P.C. to 
say that the transferee execution court 
must’ be deemed to have passed the decree 
which was, in fact, passed by the trans- 
feror court, Section 37(b) is as follows:— 


“37. The expression “the Court which 
passed a decree” or words to that effect, 
shall, in relation to the execution of de~ 
cree, unless ‘there is anything repugnant 
in the subject or context, be deemed to 
include— 

* * - 

(b) Where the court of first instance 
has ceased to exist or to have jurisdiction 
to execute it, the Court which, if the suit 
wherein the decree was passed was insti- 
tuted at the time of making the applica- 
tion for execution of the decree, would 
have ‘jurisdiction to try such a suit.” 


4.’ A bare scrutiny of the sub-sec+ 
tion would show that it is hedged in with 
certain limitations. In this case, the court 
of first instance, Le, the Alipore Court, 
has not ceased to exist. Neither it has 
ceased to have jurisdiction to execute the 
decree. So, either of the two conditions 
does not apply. Consequently, the Mun- 
si?s Court, Balasore, in which the appli- 
cation was filed for execution of the de- 
cree, cannot be taken to be a court which 
passed the decree within the meaning of 
Section 37(b). 


5. There was some conflict of au~ 
thority as to whether the transferor 
ccurt ceases to have jurisdiction to exe- 
cute the decree, after the decree is trans- 
ferred. The concensus of judicial opin- 
ion. however, is that the transferor court 
does not cease to have such jurisdiction. 
The transferor court can withdraw the 
execution by recalling the decree. It 
may pass an order for simultaneous exe- 
cution or may make the order for ratable 
distribution. It would also have juris- 
diction to decide an objection to limita- 
tion. In case of assignment of the de- 
cree after transfer the assignee is to 
apply for execution to the original court. 
If the judgment-debtor dies after the 
decree has been transferred for execution, 
an application for proceeding against the 
legal representatives of the deceased is 
to be made to the transferor court and 
not to the transferee court under Section 
50, C.P.C. These various illustrations 
establish that the transferor court is not 
divested of its power to execute the de- 
cree after transfer. 


Thus the Alipore Munsif’s Court has 
not either “ceased to exist” or “ceased to 
have jurisdiction to execute the degree” A 


d 


y 
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In the circumstances, the Munsif’s Court, 
Balasore, cannot be a court passing the 
decree in relation to execution of decrees 
within the meaning of Section 37(b), 
C.P.C. 

6. Reliance was also placed on 
Section 42, C.P.C. which, so far as rele- 
vant, runs thus:— 

“The court executing a decree sent 

to it shall have the same powers.in exe- 
cuting such decree as if it had been pass- 
ed by itself.” . 
The question for consideration is whether 
in granting stay of execution, the trans- 
feree court would be taken as exercising 
powers in execution of a decree. 
The expression “powers in, executing 
such decree” means powers in carrying 
out the purpose of executing such decrees, 
Though an order staying execution may 
be passed in the course of execution of 
a decree it would be difficult to hole that 
the.power to order stay is a power to 
carry out the execution of a decree: Sec- 
tion 42, therefore, does not authorise the 
transferee execution court to stay execu- 
tion of a decree. 

7. This conclusion ïs reinforced by 
a reference to Order 21, Rule 26(1). 

“R. 26(1). The court to which a de- 


‘cree has been sent for execution shall, 


upon sufficient cause being shown, stay 
the execution of such decree for a reason- 
able time to enable the judgment-debtor 
to apply to the Court by which the decree 
was passed or to any court having appel- 
late jurisdiction in respect of the decree 
or the execution thereof, for an order to 
stay execution, or for any other order 
relating to the decree or execution which 
might have been made by such covrt of 
first instance or appellate court if exe- 
cution had been issued thereby, or if 
application for execution had been made 
thereto.” 


This rule makes a distinction between 
the court to which the decree is sert for 
execution, and the court by which the 
decree was passed, i.e., between the trans- 
feror and the transferee (executing) 
court. The transferee court has no juris- 
diction to grant an absolute order of stay. 


_ {It -can stay the execution of the decree 


only for a reasonable time as denoted by 
the underlined expression. The fact that 
the powers of the transferee court have 
been limited to grant of stay for a rea- 
sonable time is decisive of the matter. 
It cannot grant stay until the decision of 
the court in seisin of the suit for setting 
aside the ex parte decree. Further such 
reasonable time is to be granted only to 
enable the judgment-debtor to apply to 
the transferor court or the appellate 
court having jurisdiction to grant reces- 
sary orders of stay of execution. 

8. Order 21, Rule 28 also supports 
the aforesaid view. It says that— 
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“Any order of the Court by which 
the decree was passed, or of suck Court 
of appeal as aforesaid, in relation to the 
execution of such decree. shall be bind- 
ing upon the Court to which the decree 


. was sent for execution.” 


Thus, when the Court of first instance 
passing the decree passes certain orders 
in course of execution of such decree, 
those orders would be binding on the 
transferee execution court. That means 
that the transferor court ‘s not Civested 
of its powers in the matter of exscution 
of the decree which it had passed and 
necessarily if it exercises the power to 
grant stay, the transferee court is bound 
to honour the same. 

8-A. Al the aforesaid provisions 
would lead to the only irresistible zonclu- 
sion that the power to grant stay of exe- 
cution vests absolutely in the transferor 
court and only to a limited extent in the 
transferee court as indicated in Order 21, 
Rule 26(1). 

9. On this point there is conflict 
of authority. AIR 1934 Cal 4, Sarada 
Kripa Lala v. Comilla Union Bank Ltd, 
is in support of the view that the trans- 
feree court has got the power to grant 
stay of execution without any limitation. 
On the contrary, AIR 1930 All 121, Inayet 
Beg v. Umrao Beg; AIR 1936 Rang.184, 
Chettiyar Firm v. Vanappa Choettivar; 
AIR 1958 Madh Pra 131. Knemchand Raj- 
mal v. Ram Babu; AIR 1962 Mys 89, 
Raghavender Rao v. lLaxminarasayya; 
AIR 1963 Raj 4, Sohanlal v. Rajmal take 
the contrary view. On the analysis indi- 
cated above, I am of opinion that the 
majority view is in consonance with the 
different provisions as discussed above. 
If I may say so with respect. AIR 1934 
Cal 4 does not lay down the correct law. 

10. The next question for consi- 
deration is whether the transferee exe- 
cution court can grant stay under Sec- 
tion 151, C. P. C. That section lays down 
that— 

“nothing in this Code shall be deem- 
ed to limit or otherwise affect zhe in- 
herent power of the Court to make such 
orders as may-be necessary for tke ends 
of justice or to prevent abuse of the pro- 
cess of court.” 


In AIR 1934 Pat 637, Baza’at Ahmad v. 
Ali Hussain, a learned single Judge held 
that though a case may not come within 
the purview of Order 21, Rule 2€. stay 
can be granted under Section 151. With 
respect I must say that this decision has 
not laid down the law correctly. 


In (1965) 31 Cut LT 769 = (ATR 1966 
Orissa 24), Kunjabehari Das v. Chanchala 
Das, this Court pointed out that the in= 
herent powers of the Court are in addi- 
tion to the powers specifically conferred 
on the Court by the Code. They are 
supplementary to those powers - and, 
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therefore, it must be held that the court 
is free to exercise them ‘for the purposes 
mentioned in Section 151, C.P.C. when 
the exercise of these powers is not in any 
way in conflict with what has been ex- 
pressly provided in the Code or against 
the intention of the Legislature. The in- 
herent powers are to be exercised by the 
Court in very exceptional circumstances, 
_for which the Code lays down no proce- 
dure. Reliance was placed on AIR 1962 
SC 527, Manoharilal v. Seth Hiralal and 
AIR 1964 SC 993, Arjun Singh v. Mahen- 
dra Kumar in support of this view. 

11. As has been analysed already, 
Order 21, Rule 26(1) specifically provides 
that the transferee court can grant stay 
only for a reasonable time for particular 
purposes. There is thus a provision in 
the Code expressly providing for limited 
exercise of powers in the matter of stay 


by the transferee execution court. Sec-. 
tion 151 cannot therefore be invoked to 


say that the transferee court has got ab- 
solute power of stay. Such a view would 
be in conflict with what has been express- 
ly provided in the Code and against the 
intention of the Legislature. Section 151 
cannot therefore be resorted to by the 
transferee execution court for granting 
absolute stay of the execution pending 
before it. 

12. The learned Munsif took the 
correct view. The revision is according- 
ly dismissed, but in the circumstances 
without costs, 

Revision dismissed, 





AIR 1971 ORISSA 80 (V 58 C 26) 

S. K. RAY AND R. N. MISRA, JJ. 

Nityananda Panigrahi, Appellant v. 
Basudeb Patra and others, Respondents. 

Second Appeals Nos. 584 to 590 of 
1964, D/- 13-2-1970 against order of S. K. 
. Mohanty, Addl. Sub-J.. Berhampur, D/- 
12-3-1964. N 

(A) Madras Hindu Religious Endow- 
ments Act (1 of 1925), S. 1 — Constitu- 
tional validity — Act had come into force 
but was ultra vires S. 81-A, Government 
of India Act, 1915, because of the defec- 
tive procedure followed in submitting the 


Bill for reconsideration to a council dif- - 


ferent from the one which passed it. AIR 
1936 Mad 223, Dissented from. AIR 1928 
Mad 1272 & AIR 1933 Mad 57 & AIR 1928 
Mad 905 & AIR 1926 Mad 162, Ref. to. 
(Government of India Act (1915). S. 81-A). 
- (Paras 15, 16, 17 & 31) 

(B) Madras Hindu Religious Endow- 
ments Act (2 of 1927), Ss. 6, 7 and 76 — 
Effect of repeal of Madras Act 1 of 1925 
— Alienation of math property without 
sanction of Board when Act of 1925 was 
in force — Embargo put by S. 72(1) of 


JN/KN/F33/70/KSB/T 


Nityananda v.: Basudeb 
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Act of 1925 is not saved by application 


of S. 7 of Act 2 of 1927 or S. 8, Madras ` 


General Clauses Act (1891) — Board con- 
stituted under Act 2 of 1927 has no power 
to sanction such alienation retrospec- 
tively. 


Where an alienation of math pro- 
perty was made without sanction of the 
Board as required by S. 72(1) of Madras 
Act 1 of 1925 before the -coming into 
force of the Madras Act 2 of 1927, the 
Board: constituted or continued under the 
later Act had no jurisdiction to give sanc- 
tion for such alienation retrospectively. 
The embargo put by S. 72(1) of Madras 
Act 1 of 1925 on alienation of math pro- 
perty being in the nature of penal restric- 
tion is not saved by subsequent legisla- 
tion. Excepting what has been expressly 
saved. or validated under Section 7(1) 
of Madras Act 2 of 1927 any provision of 
Madras Act 1 of 1925 cannot be deemed 
to have been saved or continued under 
the repealing Act. None of the three 
sub-sections of Section 7 can govern the 
case in question, that is, to validate an 


` alienation without the sanction of the 


Board. - f ; (Paras 21, 24) 

Section 8 .of the Madras General 
Clauses Act has no application to the pre- 
sent case and as a consequence of repéal 
made by Section 6 of Madras Act 2 of 


1927, provisions of Madras Act 1 of 1925- 


are only to be saved by virtue of Section 
7 of Madras Act 2 of 1927. Nothing more 
of the Repealed Act can be taken ‘into 
account by virtue of the Madras General 
Clauses. Act. (Paras 22, 23) 


(C) Interpretation of Statutes — Ef- 
fect of repeal — Generalia specialibus 
non derogant — (Madras General Clauses 
‘Act (1 of 1891), S. 8 — Absence of words 

“unless a different intention appears” — 
Effect.) 


One of the cardinal rules of interpre- 
tation is generalia specialibus non dero- 
gant. On that principle even in the ab- 
sence of the normal words “unless a dif- 
ferent intention appears” where a special 
Statute makes special provision about the 
effect of repeal the provisions in the 
General Clauses Act must ‘stand excluded 
from application. 


(D) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Ss. 41, 68 and 73 
— Suit challenging legality -of order 
under S. 68 and for recovery of posses- 
sion -— -Civil Court has jurisdiction to 
entertain it — Ss. 41 and 73 do not ope- 
rate as a bar to such suit — (Civil P. C. 
(1908), S. 9 — Matter dealt with by spe- 
cial Tribunal under Statute — Jurisdic- 
tion of Civil Court not barred if action 
taken is in violation of its provisions). 


A suit in a civil court will always lie 


to question the order of a tribunal creat- 
ed-by a statute, even if its order is, ex- 
pressly or by necessary implication, made 


(Para 22) l 
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final if the said tribunal abuses its power 
or does not act under the Act bu: in 
violation of its provisions. AIR 1963 SC 
1547 & AIR 1968 SC 271, Relied on 
(Para 28) 


A suit for declaration that the order 
_of the Assistant Commissioner of Ejindu 
Religious Endowments under Section 38 of 
the Orissa Hindu Religious Endowments 
Act was illegal’ and not binding on the 
plaintiff and for recovery of possession of 
the lands delivered to the President of the 
Board of Trustees appointed for the math 
fs not hit by provisions of-Sections 41 and 
68 of the Act. The remedy under Sez. 41 
is not the remedy meant for such redress 
in the suit and the Civil Court has juris- 
diction to deal with the reliefs claimed. 
(Pare 29) 


_ Hence the bar under Section 7E of 

_ the Act to civil court’s jurisdiction cannot 
be raised to question the maintainability 
of the suit. It is too well known thaf 
the civil court has jurisciction to examine 
whether it has jurisdiction and on that 
principle collateral facts necessary for 
determination to confer jurisdiction are 
allowed to be determined by the co À 
(Parz 27) 


(E) Limitation Act (1908), Art. 134-B 


‘ — Suit by transferee of math properties’ 


from previous mahant for recovery of 
possession delivered to successor under 
order passed under S. 68, Orissa Hindu 
Religious Endowments Act — Alienor im- 
pleaded as defendant — Suit held not 
barred by limitation, (Para 30) 


Cases 1 Referred: Chronological Paras 


1968) AIR 1968 SC 271 (V 55) = 
1968-1 SCR 260, Pabhojan Tea 
Ltd. v. Dy. Commr., Lakhimpur 28 
1963) AIR 1963 SC 1547 (V 50) = 
1964-2 SCR 273, Firm, Seth Radha 
Kishan v. Municipal Committee, 


Ludhiana 28- 


6 Mad WN 127, Kuttikrishna 
Menon Vv. Purushothaman Nam- 


ua AIR 1936 Mad 223 (V 23) = 
193 


budiri - H6 
uah an 1933 Mad 57 (V 20) = 
d LJ 780, Chengayya v. 

ora u6 


(1929) AIR 1929 Mad 322 (V 16) = 
115 Ind Cas 54, Chinnan v. Sun- 
daresa 24 
(1928) AIR 1928 Mad 905 (V 15) = 
108 Ind Cas 793, Gangadhara v. 
Ramanujja Pedda Jeeyangar Tiru- 


malai t6. 


{1928) AIR 1928 Mad 1272 (V 15) = 
55 Mad LJ 605, Vythilinga Pan- 
dara Sannadhi v. T. S. Aiyar 16 
(1926) AIR 1926 Mad 162 (V 13) = A 
ILR 48 Mad 688, Arumuga Tham- 
biran v. Namasivaya Pandara 
Sannadhi 16, 24 
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(1912) 1912 AC 400 = 81 LJPC 173, 
Lemm v. Mitchell 


_ §. Mohanty and Mrs, A. K. Pachi, for 
Appellant; S. C. Roy, Y. S. N. Murty and 
A. K. B. G. Tilak, for Respondents. 


R. N. MISRA, J.:— These sevan ap-. 
peals have been directed at the instance 
of defendant No. 1 agains; a rewersing 
judgment and separate decrees passed by 
the learned Additional Subordinate Judge 
of Berhampur in suits for a declaration 
that the order of the Assistant Ccommis- 
sioner of Hindu Religious Endowments 
was illegal and not binding on the plain- 
tiff and for recovery of the disputed pro- 
perties, 


2. Seven separate sults were filed, 


- but in view of the fact that the defen- 


dants were common and common ques- 
tions of fact and law arose, the suits were 
made analogous in the original and the 
lower appellate courts. One ccmmon 
judgment was delivered in the apoellate 
court and in this Court the Second Ap- 
peals have been made analogous also. 


3. One Basudeb Patra purchased 
certain properties under a registered sale 
deed dated 11-8-26 (Ext. 1) from the ori- 
ginal defendant No. 2 who happenzd to 
be the Mahant of Srichaitanya Math. In 
the family of Basudeb the properties ac- 
quired under Ext. 1 came to be parti- 
tioned subsequently and the memkers of 
his family along with him were allotted 
shares in such properties. Basudeb him- 
self is the plaintiff in T. S, No. 148 of 


‘1959 and the other members of his family. 


who acquired absolute interest in por- 
tions of such properties are each the 
paintiff in the remaining suits, The case 
made out by the paintiff in each suit was 
that the suit lands located in village Hati-° 
otto being a part of what is locally xncwn 
as “Dutia Chakada” or second blcck of 
the Inam lands of the village originally 
belonged to Gopabandhu Misra and others 
of Jamadevipur. Subsequently these 
lands which came to he later known as 
“Hanumantha Tangiri” were purchased 
by one Mahant Radhakrishna Das and 
out of his own personal funds and conti- 
nued to be treated as his personal pro- 


perty separate from the assets 
of the math. After Radhakrishna 
Das, defendant No. succeeded 
to the properties and in order to 
meet personal liabilities as also certain 


math expenses defendant No. 2 wko had 
earlier borrowed money from one Dasa- . 
rathi Patra, elder brother of Basudeb, by 
mortgaging the suit properties along with 
other lands sold the disputed lands for 
a sum of Rs. 8000/- on 11-8-26 and there- 
by obtained release of the remeinin23 pro- 
perty and liquidated the mortgage debt. 
In partition different portions o2 the pro- 
perty came to be allotted to the different 
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members of the family and each of the 
plaintiffs came to possess his specific por- 
tion shown in the schedule in each of the 
suits. In the recent record-of-rights the 
respective suit lands were shown in the 
Pattas issued to each of the respondents 
plaintiffs 

Defendant No. I came to be appoint- 
ed as the President of the Board of Trust- 
ees of Srichaitanya Math some years be- 
fore the suit and after his appointment 
he moved under Section 68 of the Orissa 
Hindu Religious Endowments Act (2 of 
1952) and obtained an order from the 
Assistant Commissioner of Endowments 
for delivery of possession of the lands. 
Before the Assistant Commissioner the 
plaintiffs had resisted the application on 
various grounds including the one’ that. 
they were in possession bona fide on their 
‘own account. Possession was, however, 
illegally ordered to be delivered and such 
delivery was effected. The plaintiffs fil- 
ed a writ application before this Court: in 
O. J. C. No. 326 of 1956 which, however, 
was disposed of by indicating that it was 
open to the plaintiffs ‘to file a suit if they 
were so advised. Thereafter the present 
suits were filed. 


4. Defendant No. 2 did not enter 
appearance. Defendant No. 1 who alone 
contested the suit took the stand that the 
lands in question belonged to the math 
and the transfer was subsequent to the 
coming into force of the Madras Hindu 
Religious Endowments Act (Act 1 of 1925). 
As the alienation was without the sanc- 


tion of the Board constituted under the. 


Madras Act 1 of 1925 the alienation was 
invalid. The property belonged to the 
math and was, therefore, not transfer- 
able. It was also contended that there 
was no legal necessity to justify the trans- 
fer. Defendant No. 1 further took the 
stand that the proceeding under Section 
68 of the Orissa Hindu Religious Endow- 
ments Act was maintainable and posses- 
sion has been properly taken. Subse- 
(Contd. on Col. 2) 
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auent to the proceeding under the En- 
dowments Act there was a dispute relat- 
ing to possession under Section 145, Cr. 
P. C. in respect of the properties and the 
said dispute terminated during the pen- 
dency of the suit in favour of defendant 
No. 1. A stand was also taken that the. 
suit in the civil court was not maintain- 
able and the present dispute was only cog- 
nizable under Section 41 of the Endow- 
ments Act, (Orissa Act 2 of 1952) and as 
such the present suits were not maintain- 
able in law in the civil court. With re- 
ference to 87 cents of land covered by 
survey No. 1575 it transpired that that 
vas not an alienation under Ext. 1 and 
no claim thereto was made. Therefore,” 
the determination in the present second 
Appeals would not be in relation to that 


- property and the appellate decree in res- 


pect of that property is not challenged. 


5. Originally the seven suits were 
dismissed on 28-4-62 after trial. In ap- 
peal the suits were remanded for a find- 
ing on the question of acquisition of title 
by adverse possession by the plaintiffs. 
The learned Munsif upon remand found 
that issue in favour of the plaintiffs. 
Ultimately the learned Additional Sub- 
ordinate Judge who disposed of the ap- 


.peals came to hold that each of the plain- 


tiffs had proved his title and possession, 
and as such was entitled to a decree. On 
his aforesaid finding, the learned Appel- 
late Judge allowed each of the appeals 
and gave a decree for declaration of title 
and recovery of possession. During the 
pendency of these Second Appeals, it 
appears, possession has already been taken 
by the plaintiffs and they are now in pos- 
session. 


6. Before proceeding to notice the 
various contentions raised by the parties 
and discussing their merits it would be 
proper to indicate the relationship of the 
parties by extracting the genealogy ap- 
pearing in the judgment of the lower ap- 
pellate court. 








ge 
| l 
Dasarathi Basudeb . 
| (Pif. in T. S. 148 & 
| : Respdt. in 8. A, 584) 
Dandapani Maheswar 
(PIF. in T. S. 147 & (PI. in T. S. 144 
His L. R. Baikoli and Respdé. in 
Respdt. in S. A. 586) S. A. 588) 
| | l I 
‘Lingaraj Nilakantha Magiti Narasingha 


(PIF. in T. 8. 143 & (PIF. in T. S. 145 & (PIF. in T. S. 146 & 
Respdt. in 8. A. 589) Respdt in S. A. 585) Respdt, in 8. A. 587) 


(PIff. in T. S. 24 of 1960 
and Respdt. in S. A. 590) 
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7. These appeals originally zame 
up for hearing before a learned Single 
Judge of this Court. By order dated 31- 
10-66 the learned Single Judge gave the 
following direction:— 

“As there is no direct decision of this 
Court under Section 41 of the Crissa 
Hindu Religious Endowments Act, this 
may be placed before a Division Eench 
for hearing.” 

That is how these appeals have now 2zome 
before us for final hearing. 


8. Mr. S. Mohanty, learned coun- 
sel for the appellant, contended tha: the 
alienation under Ext. 1 was subsequent 
to the enforcement of Madras Act i of 
1925 under which alienation of endow- 
ment property without the sancticn of 
the Endowment Board was illegal. He, 
therefore, contended that ‘no title ceuld 
be acquired by the vendee under the said 


_ alienation. The property in questior be- 


longed to the math and, therefore, the 
proceeding under Section 68 of Crissa 
Act 2 of 1952 was valid and the dispesses- 
sion made by a lawful order under that 
Act was not open to question in the civil 
court. He contended that the present 
suits were not maintainable in the civil 
court on account of the provisions con- 
tained in Sections 41 and 73 of Orissa Act 
2 of 1952. His next contention was that 
the plaintiff in each of 
not acquire title by adverse possession and 
the possession could not become adverse 
on account of the fact that the alienor 
defendant No. 2 was alive until the suits 
came to be filed and in the circumstances 
by necessary implication the right to re- 
cover possession would indeed aecrue 
only upon his death to the succeeding 
Mahant or Manager. 


9. On his submissions befor= us, 
according to him, the following six points 
arose for determination:— 

(1) Whether Madras Act 1 of 1925 
was intra vires or not? 

(2) Whether that Act had ever zome 
into force? 

(3) What was the effect of repeal of 
the said Act by Madras Act 2 of 192°? 

(4) Whether the jurisdiction of the 
Civil Court to decide as to whetker a 
particular property belongs to the religi- 
ous endowment or not could be decided 
by the civil court in view of the provi- 
sions contained in Sections 41 and 73 of 
Orissa Act 2 of 1952? 


(5) Whether the Assistant Commis- 


Sioner had jurisdiction to deliver posses- 


sion under Section 68 of the Act or his 
action was without jurisdiction; and 

(6) Whether the plaintiffs can be 
taken to have acquired title by adverse 
possession in the present case. 


10. The Madras Hindu Relizious 


_ Endowments Act 1 of 1925 seems to have 
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been brought into force sometime in 
course of that year. But soon after it 
was passed doubts were throvm on the 
validity of the enactment mainly on the 
basis that the Governor of Madras had no 
authority under the Government of India 
Act, 1915 to remit the Bill to a Council 
other than the one that passed it. The 
validity of the Act passed by the subse- 
quent Council on the rerritting of ihe 
Bill by the Governor was directly raised 
in a number. of cases before the Madras 
High Court. 


11. In the meantime legal opinion 
was taken. The matter was agitated in 
different forms. Jurists opined that ihe 
Act was invalid. The main plank of ihe 
challenge was that with the dissolution 
of the previous Council which had passed 
the Bill there was an automatic cessation 
of every business before the House irres- 
pective of the stage of that business. That 
principle, it was contended. was manifest 
from the provisions under Section 81-A 
of the Government of India Act, 1915. 
The relevant portion of thet section is as 
follows:— 


*81-A(1). Where a Bil has been 

passed by a local legislative council, the 
Governor, Lieutenant-Governor or Chief 
Commissioner may, instead of declaring 
that he assents to or withholds his assent 
from the Bill, return the Bill to the coun- 
cil for reconsideration. either in whoie 
or in part, together with amy amendments 
which he may recommend, or, in cases 
prescribed by rules under this Act, may, 
and if the rules so require, shall, reserve 
the Bill for the consideration of the Gov- 
ernor-General.” 
“The Council” occurring in Section 81-A 
(1) has been interpreted to. mean the 
council that passed the Bill. This prin- 
ciple of course has been well recognised 
in the Government of India Act, 1935 in 
Section 73 of that Act where it has been 
provided:— 

73. (1) Subject to the special provi- 
sions of this part of this Act with respect 
to financial Bills, a Bill may originate in 
either Chamber of the Legislature of a 
Province which has a Legislative Council. 


(2) A Bill pending in the Legislature 
of a Province shall not lapse by reasons of 
the prorogation of the Chamber or Cham- . 
bers thereof. . 

(3) A Bill pending in the Legislative 
Council of a Province which has not been 
passed by the Legislative Assembly shall 
ror lapse on a dissolution of the Assem- 


y. 

(4) A Bill which is pending in the 
Legislative Assembly of a Province, er 
which having been passed by the Legisla- 
tive Assembly is pending in the Legisla- 
shall lapse on a dissolution 
of the Assembly.” 

A clear provision has also been made to 
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that effect in Article 196 of the Constitu- 
tion of India, 1950. 


12. While the suits were pending 
before the Madras High Court and other 
suits similarly questioning the validity of 
the Act were also instituted -in other 
courts, the Government of Madras seem 
to have thought that the constitutional 
issue raised in those suits was not altoge- 
ther free from doubt; and in order to 
avoid the risk of taking an adverse deci- 
sion and also actuated by a desire to 
avoid the long delay and the great ex- 
„pense to all parties concerned in allowing 
these suits to be fought out in courts, and 
being satisfied that there was force in the 
technical objection relating to procedure 
‘in the passing of the Bill, applied to the 
Central Government for permission to jn- 
troduce a Bill validating the provisions 
of Madras Act 1 of 1925. 


13. The Government of India, 
however, took the view that a validating 
Statute as such could only be passed by 
the Imperial Parliament, and the local 
Legislative Council as then constituted 
did not have authority to validate-a Sta- 
tute purporting to have been passed by 
a local Council. Therefore, re-enacting 
the Bill in the nature of an introducticn 
of a new measure into the new council 
was found more convenient. As such a 
Bill repealing Madras Act 1 of 1925 and 
re-enacting its provisions in another Code 
with a validating clause was introduced 
into the Council in 1926 and emerged out 
of anvils of the legislating process as what 
has ultimately been known as Madras 
as aman Endowments Act (Act 2 
C4) Th 


14. At this point if would be apa 
propriate to find out and give a determi- 
nation as to whether Madras Act 1 of 
1925 was ultra vires. It-is not disputed 
that if the legislative process indicated 
fn the Government of India Act, 1915 was 
not satisfied the Act would not be a valid 
one. “The Council” occurring in Section 
81-A of the Government of India Act, 
1915, seems to have no ambiguity and 
must have reference to the council that 
passed the Bill The statute making pro- 
cess in countries like New Zealand, Aus- 
tralia and elsewhere the constitution 
whereof had been indicated almost in the 
self-same language had adopted the same 
process, and even subsequently in 1935 
the Government of India Act made clear 
-provisions to that effect. That also ap- 
pears to be the spirit of the Act. A Bill 
which had been shaped, processed and 
was in some stage before it had really 
been finally passed by one particular 
council could not be imposed on the suc- 
ceeding council. If it had become a Sta- 
tute the position was different, but if it 
was somewhere half way it was consider- 
ed befitting to have it dropped by allow- 
fing it to lapse and permit the new coun= 
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cl to think of its own legislation unfetter- 
ed by any measure undertaken by its pre« 
ceding council and left in an incomplete 
stage. The succeeding Council which 
passed Madras Act 2 of 1927 seems also 
to have accepted the position. The pre- 
amble of that Act stated, 


“An Act to provide for the better 
administration and governance of ‘certain 
Hindu religious endowments and to re- 





move certain doubts as to the legality of 





the action taken and things done wnder 
the Madras Hindu Religious Endowme 
Act 1923.” i 7 a 
This Act was, however, not a validating 
Act, but was absolutely a new measure of 
re-enacting the entire previous law. 


15. In this background and on thel 
aforesaid analysis of the provision: in 


the Government of India Act and the 


defective process adopted for bringing] - 


Madras Act 1 of 1925 into the Statute 
Book, we think the only conclusion that 
can emerge is to hold Madras Act 1 af 
1925 was ultra vires the Government of 
India Act, 1915, 


16. 
some decisions, of the Madras High Court 
where the legality or otherwise of that 
Act came for consideration. According to 
him the case directly on the point is in 


v. Purushothaman Nambudiri. The facts 
of the case which came up for considera- 
tion before Pandrang Row, J. were as 
follows: Two suits by a melcharthdar 
for redemption were filed before the 
Court of the District Munsif, Pattam.bi. 
Those melcharths were granted by tbe 
first plaintiff whose name was subse- 
quently struck off to his Anandravan the 
second plaintiff on 1-3-1925. A condi- 
tional decree had been passed by the 
trial court condition being that the decree 
for redemption would stand only if a 
certain order of the Board of Commis- 
sioners for Hindu Religious Endowments 
dated 21-4-26 was set aside by the Dis- 
trict Court. An application to set aside 
the order was actually pending in the 
District Cour: of South Malabar, but that 
application was not prosecuted. It was, 


therefore, contended in Second Appeal’ 


that the condition imposed by the trial 
Court in the decree was wiped out. The 
condition was imposed by the trial Court 
as it was of the view that the melcharths 
oifended against the provisions of Section 
72 of Madras Act 1 of 1925 and the mel- 
charths which were a type of aliena- 
tion without the sanction of the Board 
were not valid. The lower appellate 
Court did not maintain the condition as it 
was of the opinion ‘that Madras Act 1 of 
1925 was ultra vires the Madras Legis- 
lature and also on the ground that by the 
time those alienations were made the 
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Board of Commissioners had not, been 
constituted. In this background the learn- 
ed Judge came to hold, 


“The objection to the validity of this 

Act (Act 1 of 1925) is thus an objectica ta 
the procedure followed by His Excell=ncy 
the Governor in the course of the L=gis- 
lation. In my opinion no objectiors to 
the procedure followed by the Legislecure 
or any part of it in the course of an7 le- 
fislation can be entertained by Coarts, 
and even if well founded such objec-ions 
do not render the subsequent legislation 
ultra vires. What the Court has tc do, 
when it is contended that a particular 
Act of the legislature is ultra vires 3 to 
look at the subject-matter of the Act and 
to see whether that subject-matter is in- 
eluded within the provisions which de- 
fine the powers granted to that legislecure 
by the Government of India Act.” 
It is already laid down by good authcrity 
that if a particular procedure is pres-rib- 
ed by the Statute for a particular acz, it 
Is mandatory that that particular pro- 
eedure must be followed for the perfor- 
mance of the particular act and an act 
not in conformity with the proce=ure 
laid down cannot stand the protection of 
law as being a statutory act. This is more 
so in the case of law making. Therefoce if 
fn the making of the law a particular pro- 
cedure is prescribed in the Constittcion 
Act, there could be no second opinion ~hat 
that particular procedure must be folow- 
ed so that an Act made would be/a valid 
one. Inthe present case the reasoaing 
of the learned Judge, therefore, does not 
seem to be quite appealing. 


In another case reported in (1928) 
55 Mad LJ 605 = (AIR 1928 Mad e 
Vythilinga Pandara Sannadhi v. T. S. 
Aiyar some reference has been mad= to 
Act 1 of 1925. The point that had arsen 
for consideration before Kumaraswami 
Sastri J. on this occasion was as to 
whether Section 7 of Madras Act 2 .of 
1927 was ultra vires. When we com= ta 
discuss that section it will clearly apzear 
to be a section to validate certain acfiong 
under the earlier Madras Act (Act | of 
1925). The learned Judge, however, did 
not decide as to whether Madras Act = of 
1925 was an invalid piece of legisla—on. 
He noticed the contention and proceeded 
to assume that conclusion. In his -wn 
language the matter is expressed thts: 

“It is argued by Mr. Rangachari for 
the plaintiffs that Madras Act 1 of 925 
is not a valid Act as it was not passe= in 
accordance with the provisions of the 
Government of India Act of 1919 and that 
jit was not competent for the local Lezis- 
lature to validate the act or acts cone 
under that Act by any subsequent eract- 
ment as it would virtually be doing in- 
directly what the law prohibits to be cone 
directly. For the purpose of this arzu- 
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ment I shall assume that Madras Act E 
of 1925 was invalid and it is, therefore, 
not necessary for me to discuss the vari- 
ous reasons given in the plaints and the 
question is, where an Act of subordinate 
Legislature is invalid owing to the non= 
compliance of certain conditions required 
by an Act of Parliament which constituteg 
the subordinate Legislature, whether the 
passing of a fresh enactment which com- 
plies with the requirements of the Impe- 
rial Act and which is validly passed and 
which validates acts done or Boards ap- 
pointed under the provisions of the Act 
would be ultra vires of the Legislature 
and invalid.” 


The three other decisions which hava 
been cited at the Bar are: AIR 1933 Mad 
57, Chengayya v. Kottayya; AIR 1928 
Mad 905, Gangadhara v. Ramanuja Pedda 
Jeeyangar Tirumalai and AIR 1926 Mad 
162, Arumuga Thambiran v. Namasivaya 
Pandara Sannadhi. These decisions, 
however. in our opinion, do not throw 
any direct light on the point for determi-« 
nation. We do not, therefore, find any 
precedent properly taking one or the 
other view. On the aforesaid analysis we 
would, therefore, conclude that Madras|: 
Act 1 of 1925 was ultra vires the provi- 
sions of the Government of India Act 
rhe and was not a valid piece of legisla- 
on. 


17. -There does not appear to be 
any dispute that Madras Act 1 of 1925 
had already come into force. References 
to some of the contemporaneous decisions 
cited at the Bar clearly go to show that 
the provisions of Madras Act 1 of 1925 
had been brought into force. Therefore, 
the second question which Mr. Mohanty 
raised has to be disposed of in an affirma- 
tive way saying that Madras Act 1 of 
1925 had come into force, 


5 18.: That, however, does not ap- 
pear to be at all material for the present 
litigation. Once it is found that Madras 
Act 1 of 1925 was not a valid piece of 
legislation and adopting the principle of 
ex abundanti cautela that Act was repeal-, 
ed by Section 6 of Madras Act 2 of 1927, 
it has to be found out whether . any 
penalty under that invalid Act has been 
saved under the new Act. 


19. It may be necessary to indi- 
cate the relevancy of this point. Under 
Section 72 of Madras Act i of 1925 an 
embargo was put on alienation of math 
property unless that alienation was neces- 
sary or beneficial to the math and was 
sanctioned by the Board. Madras Act 2 
of 1927 admittedly received the assent of 
the Governor only in January 1927, The 
alienation in question uncer Ext. 1, as 
has already been stated, is dated 11-8- 
26. Once it is held that Madras Act 1 of 
1925 was not an operative Statute it must 
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necessarily follow that there was no inhi- 
bition against alienation of math property 
by the time of Ext. 1. Mr. Mohanty, 
however, contends that under the provi- 
sions of the Madras General Clauses Act 
and Section 7 of Madras Act 2 of 1927 
the embargo or the inhibition under Sec- 
tion 72 of Madras Act 1 of 1925 must be 
taken to have been saved. 


20. We would, therefore, proceed 
to examine the provisions of Section 7 of 
Madras Act 2 of 1927. The section may 
now be extracted:— 


"7, (i) All action taken and all things 
done including the constitution of the 
Board of Commissioners for the Hindu 
Religious Endowments, the notifications 
issued and orders made under and in pur- 
suance of the said Act shall be deemed 
to have been validly taken, done, issued 
or made. 

(ii) All proceedings taken under the 
said Act may be continued under this Act 
in so far as they are not inconsistent with 
the provisions of this Act. 

(ii) Any remedy by way of applica- 
tion, suit or appeal which is provided by 
this Act shall be available in respect of 
proceedings under the said Act pending 
at the time of the commencement of this 
Act as if the proceedings in respect of 
. which the remedy is sought had been 
instituted under this Act.” 

Under Section 76(1) of Madras Act 2 of 
1927 it has been provided:— 

“No exchange, sale or mortgage and 
no lease for a term exceeding five years 
of any immovable property belonging to 
any math, temple or specific endowment 
shall be valid or operative unless it is 
necessary or beneficial to: the mati, 
temple or specific endowment and. 
sanctioned by the Board.” 

Mr. Mohanty contends that the embargo 
put under Section 72 of Madras Act 1 of 
1925 must be taken to have been saved 
not only by application of Section 7 of 
Madras Act 2 of 1927, but also by force 
-of the provisions contained in Section 8 
of the Madras General Clauses Act (1 of 
1891). He also asks us to import into 
the provisions of sub-section (1) of Sec- 
tion 7 the words “under the correspond~ 
ing provisions of this Act”. This he seeks 
to contend to meet the objection raised 
at the hearing that if Section 7 was vali- 
dating actions taken under Madras Act 
1 of 1925 or was also making the embargo 
under Section 72 of Madras Act 1 of 1925 
enforceable the Board must be taken to 
have jurisdiction to give sanction in res- 
pect of alienations made earlier to Mad- 
ras Act 2. of 1927. Admittedly sub-section 
(3) of Section 7 cannot confer jurisdic- 
tion on the Board to entertain an apovlica- 
tion afresh in respect of such an aliena- 
tion as the proceeding was not pending 
at the time of commencement of that Act. 
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Sub-section (2) of that section would not 
cover that case. He, therefore, contends 
that we should incorporate those words 
into sub-section (1) and thereby come to 
hold that the Board constituted under 
that Act was entitled under the appro- 
priate section of this Act to deal with 
the question of sanction in respect of an 
alienation made after the enforcement of 
Madras Act 1 of 1925, and before the 
enforcement of Madras Act 2 of 1927. 
We do not think, we would be justified 
to read anything into the Statute in the 
manner suggested by Mr. Mohanty. The 
Legislature must be imputed the neces- 
sary wisdom and in its own wisdom the 
legislature has made reference to the 
provisions of this Act in sub-sections (2) 
and (3) of that Section while in sub-sec- 
tion (1) it has been omitted. 


21. Under Madras Act 1 of 1925 
an embargo alone was put and the invali- 
dity arose in a case where there was no 
sanction. Its effect is definitely penal 
and it had brought a restriction on the 
authority of a person who hitherto was 
exercising that authority. In the circum- 
stances unless we are called upon to hold 
that by. necessary implication that the 
embargo under Section 72(1) of Madras 
Act 1 of 1925 was saved by the subse- 
quest legislation we would be slow to 

o it, 


22. It is true that Section 8 of the 
Madras General Clauses Act does not 
make any provision like its sister Acts 
or the Central Act by mentioning “unless 
a different intention appears”. Section 8 
ene Madras General Clauses Act pro- 
vides:— , 


“Where any Act to which this Chap- 

ter applies, repeals any other enactment, 
then the repeal shall not..... 
But one of the cardinal rules of interpre- 
tation is generalia specialibus non dero- 
On that principle even in the ab- 
sence of the normal words “unless a dif- 
ferent intention appears” where a special 
Statute makes special provision about the 
effect of repeal the provisions in the 
General Clauses Act must stand excluded 
from application. We would, therefore, 
conclude that only what is saved under 
Section 7 of Madras Act 2 of 1927 is 
stated; nothing more of the Repealed Act 
can be taken into account by virtue of 
the Madras General Clauses Act. 


23. “The effect of repealing a Sta- 
tute”, as Tindal, C. J. said, “is to oblite- 
rate it as completely from the records of 
the Parliament as if it had never been 
passed and it must be considered as a law 
that never existed, except for the pur- 
pose of those actions which were com- 
menced, prosecuted and concluded whilst 
it was an existing law”. (See 1912 AC 
400, Lemm 1 v. Mitchell). That stated the: 
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law as it was prior to the Interpretation 
Act, 1889 which corresponds to the Gane- 
ral Clauses Act in this country. On our 
analysis noted above, Section 8 of the 
Madras General Clauses Act has no azpli- 
cation to the present case and as a con- 
sequence of repeal made by Section 6 of 
Madras Act 2 of 1927, provisions of Had- 
ras Act 1 of 1925 are only to be saved 
by virtue of Section 7 of Madras Act 2 
of 1927, 


24, It has been already held in’ 


two cases in Madras that the provisions 
of Madras Act 2 of 1927 are not retros- 
pective. A Division Bench of that Court 
in AIR 1926 Mad 162 clearly stated, 


“There is nothing in that Act (Tlad- 
ras Act 2 of-1927) which gives retrospec- 
tive effect,” 

Similar was the view expressed subse- 
quently by Srinivasa .Ayyangar, J. in 
ATR 1929 Mad 322, Chinnan v. Sundaresa. 
In the circumstances excépting what has 
been expressly saved or validated uader 
Section 7(1) of Madras Act 2 of 1927 we 
are not prepared to hold that any pzovi- 
sion of Madras Act 1 of 1925 can be 
deemed to have been saved or continued 
under the replacing Act. None of the 
three sub-sections of Section 7 can govern 
the case in question, that is, to validate 

an alienation without the sanction of the 
Board, Nor can we hold. that the Koard 
constituted or continued under Medras 
Act 2 of 1927 had jurisdiction to reros- 
pectively sanction an. alienation made 
prior to its commencement. 


25. We will now proceed to exa- 
_ mine the jurisdiction of the civil couct to 
decide whether a particular property be- 
longed to the religious endowment or not. 
We are called upon to decide this aspect 
on the rival contentions of the parties 
that the action of the Assistant Commis- 
sioner in delivering possession to defen- 
dant No. 1 appellant before us under Sec- 
tion 68 of Orissa Act 2 of 1952 was walid 
or invalid. As a matter of fact this and 
the next question relating to the juris- 
diction of the Assistant Commissioner to 
deliver possession under Section 68 oi the 
Act can be disposed of together conveni- 
ently and we propose to do so. 

26. Section 68 of Orissa Act 2 of 
11952 is to. the bee effect so far as 
material:— 

“(1) Where a person has been ap- 
pointed:— 


(a) as trustee or Executive Officer of 
a religious institution, or 

(e). and such person is res-sted 
in or prevented from, obtaining possession 
of the religious institution or of the 
record, accounts and properties thereof, 
by a trustee, office-holder or servant of 
the religious institution who has been 
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dismissed or suspended from his office or 
is otherwise not entitled to be in posses- 
sion, or by any person claiming or deriv- 
ing title from such trustee, office-holder 


or servant, other than a person claiming - 
in good faith to be in possession of” his 
own account.....the Assistant Com- 
missioner concerned shall on application 
by the person. S0 appointed, direc deli- 
very of possession of the religious insti- 
tution and its endowments .,... in the 
prescribed manner.” 


An Explanation has been appended to the 
following effect:— 


“A person claiming under an aliena- 
tion contrary to sub-section (1) of Sec- 
tion 19 and Section 24 shall not be rəgard- 
ed as a person claiming in good faith 
within the meaning of this section.”’ 


It is contended by Mr. S. C. Roy for the 
plaintiff-respondent in each case that the 
isdi Asistant 
Commissioner was in excess of what is 
vested in him under Section 68 f the 
Act. A person claiming to be in posses- 
sion of some property even though be- 
longing to an endowment in g20c faith 
on his own account does not become 
amenable to the Assistant Commiss.oner’s 
authority under Section 68(1) of the Act. 

e alienation in question was noz one 
covered by the Explanation to Section 68 
of the Act and, therefore, in a czse ‘where 
the person who resisted the. trustee in his 
attempt to obtain possession claim2d to 
be in possession in good faith or his own 
account under an alienation _ not prima 
facie indicated under the Act could not 
be forced out of possession by an order 
under Section 68 of the Act. He, there- 
fore, contends that where the Assistant 
Commissioner acts in derogation of or in 
excess of authority. vested.in him under 
Section 68 of the Act it would be not a 
dispute covered at all under any of the 
clauses of Section 41 of the Act. Accord- 
ing to him the different disputes spacified 
in the various clauses, of Section 41 do 
not cover a case of the present type and 
where the sole question for detezmination 
is as to whether the resister to the claim 
of possession by the trustee contends to 
have been in possession in good faith on 
his own account has been evicted hə can- 
not obtain relief under Section 41 pf the 
Act. In other words can the Assistant 
Commissioner entertaining a  Ccispute 


„under Section 41 of the Act hold that the 


resister was in possession bona fide on 
his own account and, therefore, can he 
restore the dispossessed resistor to pos 
session? ‘We assume that a claim by the 
resister within the limited compass can 
be maintained even if the property may 
have been of an endowmert. Therefore, 
a disposal of the dispute within the limit- 
ed forum does not require the determina- 
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tion as to whether any property is of a 
religious. endowment, 


27. In the premises the irresistible 
.,conclusion seems to be that a suit ques- 
tioning the action under Section 68 of 
the Act would be maintainable in the 
civil court and the bar under Section 73 
of the Act that a civil court shall not 
have jurisdiction to entertain a suit for 
which specific provision is made in the 
Act cannot be raised to question the 
maintainability of the suit. It is too well 
known that the civil court has jurisdic- 
tion to examine whether it has jurisdic- 
tion and on that- principle collateral facts 
necessary for determination to confer 
jurisdiction are allowed to be determined 
by the court, 


28. In a. little different back- 
ground from the one in the present case 
a question of this type was being examin- 
ed in AIR 1963 SC 1547, Firm-Seth Radha 
Kishan v. Municipal Committee, Ludhi- 
ana. In that case the Act debarred any 
authority other than that prescribed 
under the Act from deciding the question 
of liability of any person to tax or his 
right to get refund of a tax paid. In short, 
the Act contained a self-contained code 
conferring a right, imposing. a lability 
and prescribing a remedy for an aggriev~ 
` ed party. We have already indicated 
that the right on this question in the 
eventuality indicated does not appear -to 
have been prescribed by the special Act. 
Even .then when the question posed was 
as to the limit of the civil court’s juris- 
diction an answer came in the words of 
Subba Rao, J., as he then was, in the 
following paragraph:— 


_ "Under Section 9 of the Code of Civil 
Procedure the court shall have jurisdic- 
tion to try all suits of civil nature ex- 
cepting suits of which cognizance is either 
expressly or impliedly barred. A statute, 
therefore, expressly or by necessary im- 
plication.’ can bar the jurisdiction of civil 
courts in respect of a particular matter, 
The mere conferment of special jurisdic- 


tion on a tribunal in respect of the said’ 


matter does not in itself exclude the 
jurisdiction of civil courts. The statute 
may specifically provide for ousting the 


Jurisdiction of civil courts; even if there. 


was no such specific’ exclusion, if it 
creates a liability not existing before and 
fives a special and particular remedy for 
the aggrieved party, the remedy provided 
by it must be followed. The same prin- 
ciple would apply if the statute had pro- 
vided for the particular forum in which 
the remedy could be had. Even in such 
eases, the civil court’s jurisdiction is not 
completely ousted. A suit in a civil 
court will always lie to question the order 
of a tribunal created by a statute, even 


if its order is, expressly_or by necessary 
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implication, made final. if the said tribu- 
nal abuses its power or does not act under 
the Act but in violation of its provisions.” 


This conclusion of the Supreme Court has 
recently been approved by their Lord- 
ships in AIR 1968 SC 271, Pabhojan Tea 
Lid v. Dy. Commr., Lakhimpur where 
the entire principle has been rediscussed 
and the conclusion reached in the afore- 
said paragraph has been stated to repre- 
sent the law correctly. 


29. This aspect of the matter, 
therefore, must be concluded by our say- 
ing that the remedy under Section 41 of 
the Act is not the remedy meant for the 
present redress in the suit and, therefore, 
the civil court had jurisdiction to deal 
with the reliefs claimed and the present 
suits were not hit by Sections 41 and 73 
of Orissa Act 2 of 1952. 


30. The next question is one relat- 
fing to acquisition of title by adverse pos- 
session. Mr. Mohanty contended that 
with reference to the provisions of Sec- 
tion 134-B of the First Schedule of the 
Limitation Act, 1908, the cause of action 
to defendant No. 1 to obtain possession 
could arise only upon the death of the 
alienor, that is, defendant No. 2. Until 
then there could be no question of acqui~ 
sition of title by adverse possession. The 
first aspect of the proposition is beyond 
dispute. But the second aspect of the 
proposition Is open to objection and has 
been seriously challenged by Mr. Roy 
for the respondent, It is stated by Mr. 
Roy that the alienation was made at a 
time when there was‘ no statutory inhibi- | 
tion. The property passed on to the 





-hands of the original alienee and in parti- 


tion came into the hands of the different 
plaintiffs. On the finding recorded by 
the courts below it has been in exclusive 
possession of the plaintiffs for long many 
years than what Is necessary under the 
Statute for acquisition of title by adverse 
possession. We are satisfied that each of 
the suits is within the period of limitation 
and as a matter of fact issue No. 7 rais- 
ed in the suit has not been pressed in the 
courts below. We would, therefore, hold 
in respect of this question that the suits 
are within time and are not hit by Sec- 
tion 134-B of the First Schedule of the 
Limitation Act, 1908 in any manner. 

31. Our conclusions, therefore, are: 

(1) Madras Act I of 1925 was not a 
valid piece of legislation; 

(2) The liability created under Sec- 
tion 72(1) of Madras Act 1 of 1925 was 
not saved by the subsequent legislation; 

(3) The present suits were maintain- 
able in the civil court and the lower ap- 


pellate court rightly went into the matter 
and came to find that the Assistant Com- 
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missioner of Endowments had exczeded 
his jurisdiction while acting under Sec- 
tion 68 of Orissa Act 2 of 1952; 

(4) The present suits are not barred 
by limitation. 

32, On the aforesaid conclusions 
of ours, we are of the definite view that 
the lower appellate court was right when 
it decreed the suits of the plaintiffs and 
its judgment is not open to challenge in 
these appeals. These Second Appeals are, 
therefore, dismissed. In the peculiar cir- 
cumstances of the case, we think it pro~ 
per that parties would bear their own 
costs throughout. ` 

S. K. RAY, J.:— 33. I agree. 

Appeals dismissed, 


—— 
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In the matter of District Judge, Puri, 
Petitioner. 
M. J. C. No. 77 of 1968, D/- 26- 8-1970, 
reference made by Dist. J., Puri, D= 19- 
80-1968. 
Civil P. C. (1908), ‘Ss. 16, 150 — Zourt 
in seisin of validly instituted suit is not 
divested of its jurisdiction even if area 
containing disputed property is subse- 
quently transferred from ‘out of its local 
jurisdiction. AIR 1936 Pat 546, Dissented 
from. 
Compliance with ithe provisions of 
Section 16 is required at the time when 
the suit is instituted. Once a litigation 
has been brought before the proper court 
and the court is in seisin of the case, the 
provisions of Section 16 are no more ap- 
plicable on the simple ground that the 
mandatory provision contained in that 
section has already been given effect to. 
At any stage beyond the time of institu- 
tion the question of jurisdiction with re- 
ference to Section 16 would not arise for 
consideration. AIR 1925 Mad 117 & AIR 
1956 Pat 280, Rel. on; AIR 1936 Pat 546, 
Dissented from. (Paras 4, 6) 
Cases Referred: Chronological Paras 
(1956) AIR 1956 Pat 280 (V 43) = 
TLR 35 Pat 610, Ishwar Mahto v 
Naipal Singh 

{1936) AIR 1936 Pat 546 (V 23) | =i 
ILR 15 Pat 704, Dineshwari Kuer 
v. Ram Naraïn Singh 

{1925) AIR 1925 Mad 117 (V 12) = 
47 Mad LJ 448, Chokkalinga v. 
Velayudha 
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3/70 of 1968/66 has been pending in the. 


court of the Subordinate Judge, Maya- 
garh. The property in dispute is lozated 
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in village Janisahi of Jorum Praganna, 
At the time when the title suit out of 
which the appeal arose was instituted, 
the said village including the disputed 
property was' located within tke local 
jurisdiction of the learned Munsif as also 
the learned Subordinate Judge of Naya- 
garh. But during the pendency f the 
appeal on account of reconstitution of the 
revenue areas the village Janisahi along 
with the ‘disputed properties cam2 into 
the’ district of Cuttack. After such re- 
constitution the learned Subordinate 
Judge made a reference to the learned 
District Judge of Puri asking for transfer 
of the appeal from his court to th= court 
of the District Judge, Cuttack, cm the 
aforesaid ground. - 


2. The learned District Judge in 
his turn made a reference to this Court, 
The reference of the learned District 
Judge was directed to be registered as 
Miscellaneous Judicial case as it involved 
a decision on the question of trarsfer of 
an appeal and that case was directed to 
be heard by a Full Bench as a metter of 
substantial importance was involved. 


3. The short question for deter- 
mination in this case is as to whether a 
court which had territoriel jurisdiction 
to entertain a suit on the date of its insti- 
tution loses such jurisdiction on account 
of subsequent transfer of the disputed 
property out of the local area which con- 
stitutes its jurisdiction. There is no dis- 
pute that the provisions of Section 16, 
C. P. C. apply to tun case, and, therefore, 
the suit was required to be instituted in 
the court within the local limits of whose 
jurisdiction the property was situate. ' 
Admittedly the suit was instituted in the 
proper court, but during the pendency of 
the litigation on account of adjustment 
of the revenue areas, the village in which 
the disputed property was located has 
now gone to the district of Cuttack and 
is admittedly now beyond the local limits 
of the jurisdiction of the courts at Naya- 
garh. The question that arises is — Has 
the Subordinate Judge, Nayagarh who is 
in seisin of the appeal lost jurisdiccion -on 
account of such re-allocation? 


4, Section 16, C., P.C. deals with 
the place of suing in litigations involving 
-immovable property, and compliance with, 
the provisions of Section 16, C.F.C. is 
required at the time when the suit is 
instituted. Where there has been com- 
pliance with Section 16, C.P.C. ard the 
suit has gone before the proper court, 
what would be the effect if there is a sub- 
sequent change of the local jurisdiction 
and the disputed property is kept out of 
the local jurisdiction of the court? Such 
a matter was examined at a considerable 
Iength by a Division Bench of the Madras 
High Court in AIR 1925 Mad 117, (Chok- 
kalinga v. Velayudha), O. S. No. 15 of 
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1903 out of which that appeal arose was 
one to set aside the final decree in a 
„mortgage suit. The mortgaged property 
was situated’ within the jurisdiction of 
the Kumbakonam court. In 1907, the 
jurisdiction over . that particular place 
was transferred from the Kumbakonam 
court to the Mayavaram court and at the 
time of passing the final decree the 
Kumbakonam court had no jurisdiction 
over the place where the mortgaged pro- 
perty was located. The trial court ac- 
cepted the contention that the decree was 
without jurisdiction on the ground of 
loss of such jurisdiction. The question 
that arose for determination before their 
Lordships of the Madras High Court, 
therefore, involved the ` self-same ques- 
tion which now arises. On an examina- 
tion of the matter, their Lordships ulti- 
mately held, 


“The jurisdiction of a Court consists 
in its power to entertain suits, and when 
once a suit has been properly entertain- 
ed, it is difficult to understand how that 
jurisdiction is removed unless it is speci- 
fically so done by the order of a compe- 
tent authority. Once the suit has been 
entertained, the remaining proceedings 
taken therein are not taken by reason of 
any particular territorial jurisdiction, but 
In the exercise of the powers vested in 

_the Court to try suits generally and con- 

sequently the only time at which the 
territorial jurisdiction comes into opera- 
tion is at the time of filing the suit. Once 
the court has seizin of the case, it has 
jurisdiction to try it to its conclusion, 
unless there is any reason for holding 
that that jurisdiction has been removed. 
If this be the right principle and I think 
it is, it would account for the fact that 
there is no provision in the Civil Proce- 
dure Code for the trial of suits, pending 
in a Court which had territorial jurisdic- 
tion at the time of their institution, after 
such jurisdiction has been removed be- 
fore the trial is concluded.” 


Before the Patna High Court the same 
question was examined in AIR 1936 Pat 
546 (Dineshwari Kuer v. Ram Narain 
Singh). The point arose in the following 
setting. A suit had been instituted before 
the Munsif, Second Court, Gaya for pos- 
session with mesne profits in respect of 
properties situated within Arwal P. S. in 
the district of Gaya which was within 
the territorial jurisdiction of the Munsif, 


Second Court at Gaya. The trial court 


dismissed the suit, but in the- appellate 
court it was decreed along with mesne 
. profits. The appellate decree had been 
sustained in Second Appeal before the 
High Court. Sometime after the deter 
mination of the suit in the trial court, 
but before the disposal of the Second 
Appeal, a new Munsif had been establish- 
ed at Jehanabad and it had been given 
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the territorial jurisdiction over the Arwal 
P. S. After the decision in Second Appeal 
the plaintiffs applied for ascertainment of 
mesne profits before the Munsif at Jeha- 
nabad who after hearing the parties 
passed a decree for a certain amount. No 
objection as to the jurisdiction of the 
Munsif of Jehanabad in the matter of as- 
certainment of mesne profits was raised 
before that court. But dissatisfied with 
the decree the defendants preferred an 
appeal before the District Judge at Gaya. 
That appeal came to be heard by the 
Subordinate Judge. He was of the view 
that the final decree proceeding was a 
continuation of the suit and the suit was 
pending in the Second Munsif’s court at 
Gaya and the Munsif at Jehanabad had 
no jurisdiction to ascertain the - mesne 
profits. The ascertainment of the mesne 
profits by the new court was thus with- 
out jurisdiction. The Division Bench 


“Once new Court is established and 
the territorial limit of an existing Court 
is curtailed by notification of Govern- 
ment, the latter Court ceases to have 
jurisdiction over the area which is taken 
away from‘its jurisdiction and placed 
under the jurisdiction of the newly esta- 
blished: Court. Similarly, if an area is 
taken out of the. jurisdiction of one exist- 
ing Court and placed under that of an- 
other, the former Court ceases to have 
jurisdiction over the cases of the area 
so taken out of the jurisdiction and the 
pending cases automatically placed under 
the jurisdiction of the latter Court. It_is 


not enough that a Court should have 





jurisdiction over a suit at the time of its 


institution but that its jurisdiction must 


continue till the case is finally disposed 


of, subject of course to any order of 
transfer which may be passed by a com- 
petent authority. 


In order to enable a Court to pass a 
decree in a suit it-must possess the basic 
jurisdiction which comes under four 
heads: (1) Territorial, (2) pecuniary, (3) 
personal and (4) subject-matter. It is 
essential (barring those cases in which 
there are doubts about the territorial 
limits) that the. Court must possess all 
these jtirisdictions at the time of the 
passing of the decree, otherwise it is void. 
Therefore, if a Court loses the territorial 
jurisdiction it cannot proceed to pass the 
decree, though it had such jurisdiction 
when the suit was instituted.” 

(The underlining is mine) 

5. The matter again came up for 
examination before another Division 
Bench of the same High Court in ATR 
1956 Pat 280 (Ishwar Mahto v. Naipal 
Singh). The facts of the case which gave 
rise to the appeal were the following: 
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T. S. No. 17/11 of 1946/44 was instituted 
on 26-2-44 in the court of the Subordi- 
nate Judge at Arrah and wab for posses- 
sion and mesne profits in respect of lands 
situate in the Sub-division of Sasaram 
in the district of Shahabad. The prelimin- 
ary decree’ was passed on 31-8-46.- On 
6-1-48, the State Government of Bihar in 


exercise of their powers under Sections- 


13(1) and 14(1) of the Bengal, Agra and 
Assam Civil Courts Act, 1887, issued a 
notification whereby they declared that a 
Subordinate Judge’s Court shall be esta- 
blished at Sasaram in the district of 
Shahabad with effect from 19-1-48 and 
the local limits of the executive sub-divi- 
sions of Sasaram and Bhabhua ceased to 
be included in the local limits of the 
jurisdiction of the court of the Subordi- 
nate Judge at Arrah and got included in 
the local limits of the jurisdiction o7 the 
new Court. The result of this notifica- 
tion was that the territorial jurisdiction 
over the disputed property changed from 
the Subordinate Judge at Arrah to the 
Subordinate Judge at Sasaram. Despite 
the change referred to above an applica- 
tion for ascertainment of mesne profiis on 
the basis of the preliminary decree dated 


` 31-8-46 was made in the court of the Sub- 


, 


ordinate Judge, Arrah and was granted. 
In the execution proceeding that was 
taken on the basis of the ultimate dster- 
mination of mesne profits objection was 
taken to the validity of the decree om the 
basis that the Subordinate Judge at 
aren had lost jurisdiction in the litiga- 
on. 


, The Division Bench referred to the . 
earlier decision of their Court in AIR 1936 


Pat 546 and did not follow it. They re- 
ferred to Section 17 of the Bengal, Agra 
and Assam Civil Courts Act, 1887 and 
held that the Court at Arrah continued 
to have jurisdiction. Reliance was paced 
on the decision of the Madras High Court 
which has already been referred to. 


6. Section 17, of the Bengal, Agra 
and Assam Civil Courts Act (Act 12 of 
1887) is to the following effect:— 

"(1) Where any Civil Court under 
this Act has from any cause ceasec to 
have jurisdiction with respect to any 
case, any proceeding in relation to that 
case which, if that Court had not ceased 
to have jurisdiction, might have been 
had therein may be had in the Court to 
which the business of the former court 
has been transferred. 

x x n 

The use of the word “may” with rafer- 
ence to the new court seems to be incor-. 
porating only an enabling ~ provisior. It 
does not have the effect of taking away 
the jurisdiction which the Court “in seisin 
of the proceeding had, nor is the pzovi- 
sion mandatory to the effect that noz the 
old but the new court would be the pro- 
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per court for continuing the litigation, 
Jurisdiction with reference to the place of 
suing is a matter for consideration at the 
time of suing. Once a litigation has been 
brought before the proper court and the 
court is in seisin of the case, the provi- 
sions of Section 16, C.P.C. are no, more 
applicable on the simple ground that the 
mandatory provision contained in that 
section has already been given effect to, 
namely, the suit has gone before the pro- 
per court. At any stage beyond the time 
of institution the question of jurisdiction 
with reference to Section 16, C.P.C. would 
not arise for consideration. Keeping in 
view the provisions of Section 16 C. P. C. 
and Section 17 of the Bengal, Agra and 


- Assam Civil Courts Act, I am of the view 


that the principle laid down in ATR 1925 
Mad 117 and approved in AIR 1956 Pat 
280 lays down the correct position of law. 


7. It would, therefore, follow that 
the Court at Nayagarh which had juris- 
diction at the time of institution of the 
case continues to have jurisdiction to dis- 


-pose of the appeal i in accordance with law, 


and there is no need for transfer of the 
‘appeal. There has been nc loss of juris- 
diction on account of transfer of the vil- 
lage in which the disputed property is 
located from out of the local jurisdiction 
of the appellate Court, Nayagrah to the 
district of Cuttack. The request for trans- 
fer of the appeal from the learned Sub- 
ordinate Judge, Nayagarh to the Court of 
the District Judge of Cuttack is thus un- 
necessary. 

G. K. MISRA, C. J.:— 8 I agree. 

B. K. PATRA, J: — 9. I agree. 

Reference answered accordingly. 


‘AIR 1971 ORISSA 91 (V 58 C 28) 
FULL BENCH 
G. K. MISRA, C. J., B. K. PATRA AND 
R. N. MISRA, JJ. 

Haji Shaik Hyder Ali and another, 
Fetitioners v. State, Opposite Party. 

Criminal Revn. No. 63 of 1967, D/- 
26-8-1970, from order.of M. J. Rao, Addl. 
Dist. Magistrate (Judicial), Cuttack, D/- 
19-1-1965. 

Criminal P. C. (1898), Ss. 515, 514, 10 
— Additional District Magistrate ‘invested 


- with - all powers of District Magistrate —. 


He is not subordinate to District Magis- 
trate — Can hear appeal under S. 515 
against any order passed by Magistrate 
other than himself — AIR 1967 Cal 440 


’& AIR 1951 Madh B 67, Dissented from. 


An Additional District Magistrate who 
is invested with all the powers of a Dis- 
trict Magistrate under tha Code can enter- 
tain and hear an appeal under S. 515 


_ AO/AO/A41/71/DVT/G 
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against any order passed by a Magistrate 
other than himself. Where such an Addi- 
tional Magistrate himself passes an order 
under Section 514, no appeal against such 
order can be entertained and heard by 
the District Magistrate. (Para 9) 


The power to hear an appeal confer- 
red on the District Magistrate under Sec- 
tion 515 is a judicial power. There is no~- 
thing in Section 515 to cut down the am- 
plitude of the powers conferred on the 
Additional District Magistrate under Sec- 
tion 10(2). An Additional District Magis- 
trate who is not appointed under any of 
Sections 12, 13 and 14 but is appoifited 
under Section 10 is not judicially subordi- 
nate to the District Magistrate, except to 
the extent indicated in sub-section (3) of 
Section 10. The fact that ‘under sub- 
Section (3) of Section 10 subordination of 
Additional District Magistrate is secured 
to a limited extent by a deeming clause, 
supports the view that for all other judi- 
cial purposes, the Additional District 
Magistrate exercising powers of a Dis- 
trict Magistrate under the Code is not 
subordinate to the District Magistrate. 
They exercise co-ordinate powers. 
1967 Cal 440 & AIR 1951 Madh B 67, 
Dissented from; AIR 1967 Cal 314 & AIR 
1961 SC 606, Rel. on. (Paras 6, 7, 9) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Cal 314 (V 54) = 

1967 Cri LJ 735, Narayan Chan- 


dra v. The State 7 
(1967) AIR 1967 Cal 440 (V 54) = 

1967 Cri LJ 1133, Bholanath 

Ghosh v. The State 4 


(1965) AIR 1965 Tripura 14 (V 52) 

= 1965 (1) Cri LJ 346, Ijat Ali v, 
- State 4 
(1961) ATR 1961 SC 606 (V 48) = 

1961 (1) Cri LJ 740, Central 

Talkies Ltd., Kanpur v. Dwarka 

Prasad : 8 
(1953) AIR 1953 Assam 96 (V 40) = 

1953 Cri LJ 704, M. A. Gaffur 

v. The State 4 
(1951) AIR 1951 Madh B 67 (V 38)=! 

52 Cri LJ 214, Kaluram v. State 

of Madhya Bharat 

P. Palit, for Petitioners; Govt. Advo- 

cate, for Opposite Party. 


PATRA, J.:— The petitioners were 
sureties for one Saikh Ahmed of Calcutta 
who was standing trial in G. R. Case No. 
4 of 1964 in the court of the Addl. Dis- 
trict Magistrate (Judicial), Cuttack, on. a 
charge under Section 420, I.P.C. and Sec- 
tion 27 of the Drugs Act, and executed 
bail bonds for Rs. 5,000/-. As thereafter 
the accused person failed to appear in 
the court on the date fixed, notices were 
fssued to the petitioners to show cause 
why the bail bonds executed by them 
- should not be forfeited. After they show- 
ed cause. the learned Additional District 
Magistrate (Judicial) considered the same 
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and passed an order under Section 514(5) 
Cr. P. C. forfeiting the bonds. Against this 
order of the learned Additional District 
Magistrate (Judicial), an appeal was filed 
in the court of the District Magistrate, 
Cuttack, who being of the view that the 
expression “District Magistrate” in Sec- 
tion 515, Cr. P. C. includes an “Additional 


‘District Magistrate (Judicial)", held that 


he had no jurisdiction to hear the appeal, 
It is the correctness of this view ‘of the 
District Magistrate that. is challenged in 
the present revision application. As the 
question involved in this case is of some 
fmportance, especially having regard to 
the scheme of separation of Judiciary, 
from the Executive which is in operation 
in the State and as there is some diver- 


‘pence of judicial opinion on this issue, 


this case which initially came up for — 
hearing before a learned Single Judge of 
this Court had been referred by him to a 
Division Bench which in its turn referred 
the matter to a Full Bench. This is how 
the matter has come up before us for dis- 
posal. 

2. The two questions that arise for 
determination are:— à 

(1) Where under Section 10(2) of the . 
Criminal Procedure Code (hereinafter re- 
ferred to as the Code) all the powers of a 
District Magistrate under the Code are 
conferred on a Additional District Magis- 
trate, and such Additional District Magis- 
trate passes an order under S. 514 of the 
Code. whether an appeal against such 
oe would lie to the District Magistrate, 
an * % 


(2) Where an order under Section 514. 
of. the Code is passed by a Magistrate 
other than the District: Magistrate or the 
Additional District Magistrate, whether an 
appeal against such order can be enter- 
tained and disposed of by an Additional 
District Magistrate on whom all the 
powers of the District Magistrate under 
the Code are conferred by Section 10(2) 
of the Code. 


3. Section 515 of the Code runs 
s:— 
“All orders passed under Section 514 


by any Magistrate other than a Presi-/ 
dency Magistrate or District Magistrate, 


- shall be appealable to the District Magis- 


trate, or. if not so appealed, may be revis- 
ed by him.” 


4, It is argued by Mr. Palit, learn- 
ed counsel appearing for the petitioners, 
relying on Kaluram v. State of Madhya 
Bharat. AIR 1951 Madh B 67, that the 
term “District Magistrate” occurring in 


` Section 515 does not include an “Addi- 


tional District Magistrate’. His conten= 


` tion is this:— 


The. words “Magistrate other than a 
District Magistrate” occurring in Section 
515 of the Code are significant. An Addi- 
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tional District Magistrate, though he may 
have all the powers of a District Magis- 
trate under the Code, is still “a Magis- 
trate other than a District Magistrate” 
because the Code of Criminal Procedure 
contemplates only one person as District 
Magistrate. If, therefore, the expression 
“Magistrate other than a District Magis- 
trate” in Section 515 covers an Additional 
District Magistrate and an order passed 
under Section 514 by the Additional Dis- 
trict Magistrate is appealable, then dlear- 
ly the words "District Magistrate” im the 
expression “shall be appealable to the 
District Magistrate” cannot include an 
Additional District Magistrate, because in 
that case it would be empowering an. 
Additional District Magistrate to heer an 
appeal from his own order. He. therefore, 
contends that the expression “District 
Magistrate” occurring in Section 515 can- 
not include an Additional District Magis- 
trate even though he has been conferred 
with all the powers of a District Magis- 
trate under the Code. Consequently. ac- 
cording to him, it is the District Magis- 
trate alone who is competent to hear the 
appeal under Section 515 even though 
the order under appeal is one passed by 
an Additional District Magistrate em- 
powered under Section 10(2) of the Tode 
with all the powers of a District Magis- 
trate. In support of his contention, he 
referred to two other decisions namely— 
M. A. Gaffur v. State of Assam, AIR 1953 
Assam 96; and Ijat Ali v. The State, AIR 
1965 Tripura 14. Both the learned Judges 
who decided the two cases, more or less, 
assumed that the expression “District 
- Magistrate” in Section 515, Cr. P. C. does 

not include an Additional District Magis- 
trate. The question that came up for 
consideration before a Division Bench of 
the Calcutta High Court in Bholanath 
Ghosh v. The State, AIR 1967 Cal 440, 
referred to by Mr. Palit, related to the 
question whether an appeal under 5ec- 
tion 515 of the Code can be entertained 
by an Additional District Magistrate em- 
powered under’ Section 10(2). Following 
the view expressed by the Madhya Bkarat 
High Court, the learned Judges held that 
such an appeal cannot be filed in the 
court of the Additional District Magis- 
trate, for the simple reason that it would 
lead to an anomaly inasmuch as if the 
order under Section 514 is passed by the 
Additional District Magistrate himself, an 
appeal against his own order woulc be 
filed before him. Their Lordships, how- 
ever, conceded that if an appeal is filed 
fn the court of the District Magistrate, 
he can transfer it for disposal to an Addi- 
fional District Magistrate’ who is duly 
empowered under Section 10(2) of the 
Code. : 


5. We have carefully perused the 
reasonings adopted in the Madhya Bharat 
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and the Calcutta. cases referred to above 
and find ourselves unable to adopt the 
view expressed therein. 


6. In our view, the power to hear 
an appeal conferred on the District Magis- 
trate under Section 515 of the Code is a 
judicial power, and we fail to see why an 
Additional District Magistrate on whom 
are conferred all the powers of a District 
Magistrate under the Code, which in the 
absence of any words of limitation must 
be deemed to include also the power 
under Section 515, cannot under that sec- 
tion exercise all the powers that District 
Magistrate can exercise. We find nothing 
in S. 515 to cut down the amplitude 
of the powers conferred on the Additional 
District Magistrate under Section 10(2) of 
the Code. The argument that such an 
interpretation would lead <o an anomaly 
In that an appeal against n order under 
Section 514 passed by an Additional Dis- 
trict Magistrate would lis to his very 
court, is to ignore the obvious, namely 
that such a contingency is also likely to 
arise, if instead of the Additional District 
Magistrate, it is the District Magistrate 
who passes the order under Section 514. 
The answer to this line of reasoning is 
that the same consequenzes as woul 
ensue in a case where the District Magis- 
trate has passed the order under Section 
514 would also ensue in such a case and 
in that event no appeal would lie and 
the correctness of the order would have 
$ be challenged in revision in the High! 

ourt. 


7. Section 17 of the Code deals 
with subordination of Magistrates and 
Benches to the District Magistrate and 
provides that all Magistrates appointed 
under Sections 12, 13 and 14 and all Ben- 
ches constituted under Section 15 of the 
Code shall be subordinate to the District 
Magistrate. An Additional District Ma- 
gistrate who is not appointed under any 


_of the aforesaid sections, bat under Sec- 


tion 10, is therefore not judicially sub- 
ordinate to the District Magistrate, ex- 
cept to the extent indicated in sub-section 
(3) of Section 10. Sub-section (1) of that 
section provides for appointment of a Dis- 
trict Magistrate. Sub-section (2) provides 
that the State Government may appoint 
any Magistrate of the First Class to be an 
Additional District Magistrate and such 
Additional District Magistrate shall have 
all or any of the powers of a District 
Magistrate under the Code or under any 
other law for the time being in force as 
the State Government may direct. Then 
follows sub-section (3) which says that 
for the purposes of Section 192. sub-sec- 
tion (1) and Section 528, sub-sections (2) 
and (3), such Additional District Magis- 
trate shall be deemed to be subordinate 
to the District Magistrate. That this sub- 
ordination to a limited extent has to be 
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secured by a deeming clause, supports 
the view that for all other judicial pur- 
poses, the Additional District Magistrate 
exercising powers of a District Magistrate 
under the Code is not subordinate to the 
District Magistrate. They exercise co- 
ordinate powers, the one not inferior to 
the other so far as judicial powers are 


concerned, except to the extent indicated’ 


in sub-section (3) of Section 10 of the 
Code. This circumstance strengthens our 
view that the expression “District Magis- 
trate’ occurring in Section 515 includes 
an “Additional District Magistrate” duly 
empowered under Section 10(2), and that 
consequently such an Additional District 
Magistrate cannot only entertain and hear 
an appeal under Section 515, but also that 
when such Additional District Magistrate 
passes an order under. Section 514, an 
appeal against that order would not lie to 
the District Magistrate. 
ance with this view that a learned Single 
Judge of the -Calcutta High Court in 
Narayan Chandra v. The State, AIR 1967 
Cal 314, upheld an order passed by an 
Additional District Magistrate duly em- 
powered under Section 10(2) who heard 
an appeal under Section 515 of the Code 
after rejecting the contention that he had 
no power to hear such an appeal. 


8. The question of construction to 
be placed on Section 10 of the Code 
came up before the Supreme Court in 
Central Talkies Ltd., Kanpur v. Dwaraka 
Prasad, AIR 1961 SC 606,-which is a case 
relating to Section 3 of the United Pro- 
vinces (Temporary) Control of Rent & 
ection Act, 1946, Section 3 thereof ran 

us:i— 


“No suit shall, without the permis- 

. Sion of the District Magistrate, be filed 

in any Civil Court against a tenant for 

his eviction from any accommodation ex- 

cept on one or more of the following 
E 


x” 


A landlord of eertain premises applied to 
the District Magistrate for permission to 
eject the Central Talkies Limited from 
the premises and permission was granted 
by the Additional District Magistrate who 
under Section 10(2) of the Code had been 
vested with all the powers of the District 
Magistrate under the said Code and under 
any other law for the time being in force. 
The .expression “District Magistrate” in 
the United Provinces (Temporary) Con- 
trol of Rent & Eviction Act, 1946 includ- 
ed an officer authorised by the District 
Magistrate to perform any of his func- 
tions under the Act. Admittedly, the 
Additional ‘District Magistrate had not 
been so authorised by the District Magis- 
trate and it was contended before their 
Lordships that in the absence of such 
authorisation, the permission granted by 
the Additional District Magistrate is not 
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valid. Their Lordships repelled this con~ 
tention and held that the notification 
under S. 10(2) of the Code invested the 
Additional District Magistrate with all 
the powers of a District Magistrate under 
the Code of Criminal Procedure as well 
as under any other law for the time being 
in force and the Additional District 
Magistrate was, therefore, competent to 
deal with an application under Section 3, 
of the Act for permission to file a Civil 
Suit without special authorisation from 
the District Magistrate. 

9. We would. therefore, answer 
the two questions as follows: 

_ (1) An Additional District Magistrate 
who is invested with all the powers of a 
District Magistrate under the Code - can 
entertain and hear an appeal under Sec- 
tion 515 against any order passed by a 
Magistrate other than himself; and 

(2) Wheré such an Additional Dis- 
trict Magistrate himself passes an order 
under S. 514, no appeal against such order 
can be entertained and heard by the 
District Magistrate. ‘ 

10. In the present case, however, 
we find that Shri M. J. Rao, the Addi- 
tional District Magistrate (Judicial), Cut- 
tack who passed the order under Section 
514, Cr. P. C. had not been vested with. 
any of the powers of the District Magis- 
trate under the Code. The notification 
may be extracted. 

“HOME DEPARTMENT 

NOTIFICATION: 
The 12th May, 1964. 

No. 12992-HC. — Shri M. J. Rao, Sub- 
ordinate Judge, Bolangir, on transfer, is 
posted as an Additional District Magis- 
trate (Judicial) in the District of Cuttack, 
with headquarters at Cuttack. 

In exercise of the powers conferred 
by sub-section (1) of Section 12, Cr. P. C. 
1898 (Act V of 1898), the State Govern- 
ment do hereby invest Shri M. J. Rao, 


- with powers of the Magistrate of the First 
-Class in the District of Cuttack. 


In exercise of the powers conferred 
by sub-section (2) of Section 10 of the 
said Code, the State Government do here- 
by appoint Shri M. J. Rao, Magistrate 
First Class to be an Additional District 
Magistrate in the District of Cuttack and 
direct that he shall exercise all the 
powers of the District Magistrate under 
all other laws for the time being in 
force.” 


It may be, as the trend of the notifi- 
cation shows, that. it was a sad lapse on 
the part of the Government in issuing 
the notification’ that the powers of the 
District Magistrate under the Code had 
not been conferred on Shri M. J. Rao, 
specially having regard to the fact that 
the Government have been conferring 
such powers on all those who are appoint~ 
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ed as Additional District Magistrate 
(Judicial). None-the-less, the fact re- 


mains that the powers of the District 
Magistrate under the Code had not been 
conferred on Shri Rao with the result 
that so far as the Code of Criminal Pro- 
cedure is concerned, he was only a Magis- 
trate of the First Class) That being the 
position, an appeal against an order pass- 
ed by a Magistrate, First Class, lay to the 
District Magistrate. Obviously, the learn- 
ed District Magistrate who passed the 
order, under revision was under the im- 
pressi6n that, as was usually the practice 
Shri Rao had been vested with all the 
powers of a District Magistrate and being 
under such impression, he refused to hear 
the appeal on the ground that he hed no 
jurisdiction to do so. Although his view 
on the point of law is correct, it was 
based on a wrong assumption of facts, 
and therefore, cannot be upheld. While, 
therefore, allowing this application and 
setting aside the order passed by the 
learned District Magistrate, we would 
have normally asked him to hear and dis- 
pose of the appeal. We are, however, 
conscious of the fact that for about a de- 
cade the scheme of separation of Judi- 
ciary from the Executive has been in 
force in the State. One of the objects 
of the scheme is to ensure that the Dis- 
trict Magistrate would not exercise any 
judicial control: over the Judicial Magis- 
trates including the Additional District 
Magistrate (Judicial). This is at pr2sent 
ensured by issue of Executive Instruc- 
tions by the. Government. Such Instruc- 
tions from the very nature are not statu- 
tory and cannot be legally enfarced. 
States like Maharashtra had, by necessary 
amendment of the Criminal Procedure 
Code, placed the scheme of separatim on 
a statutory footing and it is time that 

ar steps are taken by the State Gov- 
ernment here. 


1i. In the result, we would allow 
this application, set aside the order vass- 
ed by the learned District Magistrate and 
.remit the case to the learned Additional 
District Magistrate (Judicial)—(Shri M. J. 
Rao has, in the meanwhile, been trans- 
ferred and the present Additional Dis- 
trict Magistrate has been vested with all 
the powers of a District Magistrate under 
the Code)—, for disposal of the appeal 
according to law. 


G. K. MISRA, C. J.:— 12. I agree 
R. N. MISRA, J.:— 13. I agree. 


Order accordingly. 
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M/s. Rao and Sons and another, Peti- 
tioners v. Chandramoni Dei, Opposite 


Party. 


Civil Revns. Nos. 148 and 198 of 
1968, D/- 20-1-1970 from order of B. N. 


Misra, Addl. Dist. J., Cuttack, D/- 1-4- 
1968. - 

(A) Succession Act (1925), S. 222 — 
Probate proceedings — Caveator cannot 


challenge title of testator to disputed pro- 
perty. AIR 1954 SC 250, Rel. on. 
(Para 7) 


(B) Succession Act (1925), S. 222 — 
Caveators questioning title of testator in 
probate proceedings but abandoning that 
plea on knowing its legal antenability — 
Caveats need not be rejected — Caveators 
can sustain caveats on other grounds. 

(Para 8) 


(C) Succession Act (1925), Ss. 263, 
283(1) (c) — Creditors of heirs at law can 
ask for revocation of probate and enter 
caveat during probate proceedings in res- 
ponse to general citation. AIR 1944 PC 
11, Followed; AIR 1932 Pat 89 & AIR 
1932 Pat 343, Distinguished; AIR 1958 
Cal 377, Explained; AIR 1942 Pat 151 
held not good law in view of AIR 1944 

PC 11. (Paras 13, 14) 
Cases Referred: Chronological 
(1958) AIR 1958 Cal 377 (7 45) = 

62 Cal WN 444, Southern Bank 

Ltd. v. Kesar Deo 15 
(1954) AIR 1954 SC 280 (v 41) = 

1953 All LJ 691, Ishwar Deo 

Narain v. Kamta Devi 
(1944) ATR 1944 PC 11 (V 31) = 

71 Ind App 1, Sarala Sundari v. 

Dinabandhu Roy 10, 13, 15, 16 
(1941) AIR 1941 Pat 151 (V 28) = 
` ILR 20 Pat 75, In re: Mrs. Elsie 

Augusta Black 16 
(1940) ATR 1940 Cal 296 (V 27) = 

ILR (1940) 1 Cal 33, Dinabandhu 

Roy v. Sarala Sundari i 13, 14, 16 
(1932) AIR 1932 Pat 89 (V 19) = 

ILR 10 Pat 812, Ramyad Mahton 

v. Ram Bhaju 
(1932) AIR 1932 Pat 95 (V 19 = 

ILR 10 Pat:817, Ramdas v. Prem- 


das 

(1932) AIR 1932 Pat 343 (V 19) = 
13 Pat LT 597, Janki Saran v. 
Ram Bahadur Sahi 16 


(1907) n Ind App 80 = 4 Sar 449 
(PC), Raja Arihia Singh v. Uma- l 
nath Mukh 13, t4 
(1901) ILR 28 “Cal 441, Kishan Dai 
v. Satyendra Nath Dutta 
11, 12, 14 15, 18 
A. K. Rao (in C. R. No. 148 of 1968) 
and R. N. Sinha (in C. R. No, 198 of 1968), 
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for Petitioners; Sk. Rahenoma, for Oppo- 
site Party (in both the Nos.). 


' ORDER :— Iswar Lanka, the testa- 
for, died on 28-11-61 leaving behind a son 
Lingaraj and a daughter Saraju Kumari. 
Chandramoni is the wife of Lingaraj. 
- Chandramoni filed an application on 20- 
10-65 before the District Judge, Cuttack 

in Miscellaneous Case No. 12 of 1965 
- (Probate) alleging therein- that Iswar 
Lanka executed an unregistered Will in 
her favour on 15-6-61, whereunder the 
properties mentioned in schedule ‘A’ of 
the application were disposed’ of in her 
favour. Those properties covered a 
pucca double-storeyed building in Cuttack 
town and kutcha and pucca houses in vil- 
lage Kuspangi in Banki P. S. Any refer 
ence to the details of these properties 
would not be relevant. The main aver- 
ment in the application was that Chandra- 
moni was named as the executor of the 
Will which was executed by the testator 
out of his own freewill, without any 
coercion or inducement or threat by any~ 
body, and that the testator was in a 
sound: state of mind, health and under- 
standing when he executed the will, and 
that the Will was duly executed. The 
deceased was said to have left, at the 
time of his death, two near relatives 
Lingaraj and Saraju Kumari. Chandra~ 
moni prayed for grant of a probate of the 
Will, By order No. 16 dated 9-5-66, the 
District Judge directed the issue of cita- 
tions both general and special, fixing 1-7- 
66 for return. On that day, citations 
both special and general, were again 
directed to be issued fixing 3-8-66 for 
return. The order dated 3-8-66 shows 
that special citations were duly served on 
Lingaraj and the general citations were 
duly published. On 17-8-66 Lingaraj and 
Saraju Kumari filed written statements, 
fully admitting all the averments in the 
application and clearly stating that the 
properties which are the subject-matter of 
the Will belonged to the deceased. On 
19-12-66 one Banamali Behera lodged a 
caveat. He averred in the caveat that 
the Will was forged and fabricated and 
did not contain the thumb impression of 
the testator. It was said that the testa- 
tor knew to read and write very well and 
had never a shaky-hand. Furthermore, 
there was an assertion that the properties 
comprised in the Will belonged to Linga-= 
raj and not to the testator. Lingaraj was 
heavily involved in debts exceeding 2 
Jakhs of rupees and Banamali Behera the 
eaveator was one of the creditors who 
obtained a money decree for Rs. 11,000/- 
in M. S. No. 396 of 1963 in the Court of 
the Subordinate Judge, Cuttack, on 28-2- 
64. He attached some of the properties 
covered by the Will for Rs. 12,000/- in 
Execution Case No. 35 of 1966. Chandra- 
moni filed an objection under Order 21, 


- the document put forward as 


ALR. 


Rule 58, C.P.C. in Mise. Case No. 257 of 
1966 on 15-10-66. On 15-1-67, Messrs. 
Rao & Sons, Bankers of Kaligalli, Cuttack 
filed another caveat, alleging that the 
Will was forged, giving various reasons 
in support of the plea of forgery. On 24- 
7-64 they had filed Money Suit No. 244 
of 1964 in the Court of the Subordinate 
Judge, Cuttack, for recovery of Rs. 
2,00,000/~ and odd from Lingaraj and the 
same was decreed on 2-11-65. On 27-11- 
Me Paeeunpn Case No. 14 of 1965 was 
e 


Thus both Banamali Behera and 


‘Messrs. Rao & Sons who filed caveats 


are creditors of Lingaraj. 

2. On the aforesaid pleadings the 
following issues were framed:— 

1. Is the alleged Will a genuine and 
valid document? 

2. Is the Will duly executed and at- 
tested? 

3. Has the caveator any locus standi 
fo contest the Probate proceeding? 

4. To what relief, if any, is the peti- 
tioner entitled? 


The probate case had been transfer- 
red by the District Judge, to the file of 
the Addl. District Judge, Cuttack who 
heard issue.No. 3 as a preliminary issue 
and held thet the two creditors had no 
locus standi and rejected their caveats. 
It is against this order that Messrs. Rao 
& Sons have filed Civil Revision No. 148 
of 1968 and Banamali Behera has filed 
Civil Revision No. 198 of 1968. 


4, The question of law is common 
fo both the civil revisions and this is why 
both of them were analogously heard. 

5. The only point for considera- 
tion is whether the creditors of Lingaraj 
can enter caveat in respect of the Will 
executed by his deceased father. 

6. The learned Additional District 
Judge held that as both the caveators 
questioned the title of the testator and 
pleaded that the properties covered by 
the Will belonged to Lingaraj, the cave- 
ators were not entitled to maintain the 
caveats. In this view the learned Judge 
is correct. The matter is concluded by 
AIR 1954 SC 280, Ishwar Deo Narain v. 
Kamta Devi where their Lordships held 
that the Court of Probate is only con- 
cerned with the question as to whether 
the last 
Will and testament of a deceased person 
was duly executed and attested in accord- 
ance with law and whether at the time 
of such execution the testator had a 
sound disposing mind. The question whe- 
ther a particular bequest is good or bad 
is not within the purview of the probate 
court. ‘Their Lordships expressed sur- 
prise that this elementary principle of 
law was overlooked by the Courts below 
In that case, 
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7. The position, therefore, is clear 
that the caveator cannot challenge the 
title of the testator to the disputed pro- 
perty in probate proceedings. That does 
not, however, mean that in a regular suit 
before a court of competent jurisdiction 
the caveator cannot raise that question. 
It only means that the title of the testator 
cannot be challenged in a probate pro- 
ceeding which would continue on the as- 
Supphen that the title vested in the tes- 
tator. ’ 
8. Faced- with this difficulty, Mr. 
Sinha and Mr. Rao appearing for the 
petitioners in the two revisions conzeded 
that the objection raised by them that the 
property did not belong to the testator, 
but to Lingaraj cannot be gone into în the 
proceeding, 

Mr. Rahenoma, for the oposite 
party, however, contended that once the 
eaveators raised such a  questior, the 
caveats should be rejected. There is no 
substance in this contention. It is open 
to parties to abandon a particular plead- 
ing once they become aware of its legal 
untenability. The averment being aban- 
doned, it is open to the caveators tc sus- 
tain the caveats on other grounds, 

9.. It is now necessary to exemine 
whether the caveators have any locus 
standi to lodge the caveats. 

The factual position is not disputec. that 
both the caveators are creditors of Linga- 
raj who had obtained money decrees and 
attached some of the properties seperate- 
ly.. Further details are unnecessary, The 
position is also accepted that if there were 
no will then the property covered by 
the same would have been inheritec by 
Lingaraj jointly with his sister, on the 
death of their father. If the Will had 
not been executed, part of the proverty 
of the deceased would have fallen to the 
share of Lingaraj and the caveators who 
are creditors would seize those properties 
for discharge of his debts. 

10. On the aforesaid undisputed 
facts, the legal question for consideration 
is whether the creditors of the heizs at 
law of the deceased can enter ceveat. 
Reliance is placed on Section 283(1) (c) 
- of the Indian Succession Act (Act 39 of 
11925) which runs thus:— 


*283(1). In all cases the District 
Judge or District Delegate may, ii he 
thinks proper— 

* = 


(c) issue citations calling upon all 
persons claiming to have any interest in 
the estate of the deceased, to come and 
see the proceedings before the gran: of 
probate or letters of administration,’ 


It is contended by Mr. Rahenoma that 
the expression “all persons claiming to 
have any interest in the estate .of the 
deceased” does not include the creditors 
of the heirs at law of the deceased. 
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The answer to this contention is not 
free from difficulty and there appears to 
be some conflict of authority on the point. 
But to me, the matter seems concluded 
by AIR 1944 PC 11, Sarala Sundari v. 
Dinabandhu Roy which would be discuss- 
ed at a later stage after discussion of 


-other relevant authorities on the point. 


- ih (1901) ILR 28 Cal 441, Kishan 
Dai v. Satyendra Nath Dutt is a direct 
authority on the point. In that case, but 
for a will the -testator’s property would 
have passed equally to his two brothers. 
Probate was opposed by the Bankipore 
Loan Office Ltd. on the ground that the 
will was a forgery and had been set up 
for the purpose of defrauding the com- 
pany which held a decree against one of 
the said brothers. The petitioner in that 
ease urged that the company had no locus 
standi in opposing the grent of probate 
inasmuch as it had no interest in ‘the 
estate of the deceased. The objection 
was overruled and the caveat was held 
to be maintainable. ‘Their Lordships ob- 
served thus:— 


“But we think that the Pleader for 
the appellants puts too narrow a con- 
struction on the words in Section 69 
“claiming to have any interest in the 
estate of the deceased’. In our opinion, 
they mean “claiming to have an interest 
in the property left by the deceased” 
because it is clear that when a person dies 
leaving’ any property, that property must 
descend to someone else and therefore 
Strictly speaking, there could be no per- 
son claiming to have any interest in the 
estate of the deceased person. Every per- 
son who comes in to oppose the grant of 
probate must be a person claiming to 
have an interest in the estate left by the 
deceased. Now, in this case the Patna 
Loan Office would seem to us to have a 
clear-claim to an interest in the property 
left by the deceased because if it were 
not for this will it would have a right to 
seize the property or that share of the 
property which should descend to Gopi- 
chand in execution of the decree which 
it has obtained against him.” 


z f 
This case, is, therefore, a clear authority 
for the proposition that the creditors of 
the heirs-at-law of the testator can main- 
tain the caveat and are persons claiming 
to have interest in ‘the estate of the 
deceased, 


12. The matter was further exa~ 
mined in AIR 1940 Cal 298, Dinabandhu 
Roy v. Sarala Sundari. That was a case 
of revocation of a will under Section 263 
of the Indian Succession Act. That sec- 
tion lays down that the grant of probate 
or letters of administration may be re- 
voked or annulled for just cause. The 
Explanation appended to that section enu- 
merates 5 cases where the will shall be 
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revoked or annulled. 


runs thus:— 


“The Will of which probate was ob- 
tained was forged or revoked.” 
Thus, there can be a revocation of a pro- 
bate of a will which was forged. In the 
case before their Lordships. the creditors 
of the heirs at law asked for revocation 
of the probate granted on the basis of the 
will executed by the testator. The objec- 
tion against the prayer for revocation by 
the creditor was overruled and their 
Lordships concluded thus:— 


“I accordingly hold that the appel- 
lant whose case is that the probate was 
obtained in fraud of the creditors of the 
heirs at law of Haralal had the right to 
intervene in the probate proceedings 
-which were started after it has advanced 
money.to Haralal’s sons and has there- 
fore, the right to apply for revocation 
of the grant unless that right has been 
taken away from it by reason of the ad- 
judication of Haralal’s sons as insolvents.” 
(1901) ILR 28 Cal 441 was approved as 
laying down good law. 


13. ATR 1940 Cal 296 directly 
came up for consideration in appeal in 
ATR 1944 PC 11. Their Lordships dis- 
missed the appeal observing thus: 


Illustration IH 


“It is suggested that it is only those 
persons who could be cited before the 
grant of probate who are the persons 
who could apply to revoke the probate. 
In their Lordship’s view that is putting 
it on much too narrow a footing. One of 
the grounds for revoking probate is that 
the grant was obtained fraudulently by 
making a. false suggestion which obvious- 
ly covers the case of putting forward a 


forged will just as (c) would cover the- 


ease of a person putting forward a forg- 
ed will even if when he or she propound- 
ed it, he or she did not know it was a 
forged will. In dealing with the first 
point that the grant was obtained fraudu- 
lently, it appears to their Lordships to 
follow as a matter of course that if a 
person is complaining that he-has in fact 
been defrauded, he is one of the persons 
who is injured by the fraud alleged and 
, that person is entitled to have his redress 
by applying to revoke the probate and 
thereby cause the fraud to become in- 
operative. If he had not such a right 
as that, it is very difficult to know what 
right a creditor in those circumstances 
or a person injured by the fraud could 
© have. Otherwise, the probate would 
stand and he would be affected by the 
probate ‘which had been obtained ‘ex- 
hypothesi, fraudulently. That is the view 
which was taken by their Lordships in 
(1907) 10 Ind App 80 (PC), Raja Nil- 
mon Singh Deo v. Umanath Mukheriji. 
Jt has been followed since in Calcutta. 
and their Lordships feel satisfied that in 


A.L RB. 


this case the applicants for revocation 
had every ground for applying and had 
a proper locus standi to come into Court 
and ask that the probate should be re- 
voked.” 


The aforesaid Privy Council decisio 
is, therefore, a final authority in support 
of the proposition that the creditors of 
the heirs at law can ask for revocation 
of the probate on the ground that the 
will was forged. In principle it makes no 
difference whether they ask for revoca- 
tion or they lodge caveat in response to 
a general citation. / 


. 44. _. It should be made clear here 
that there is a difference between. special 
and general citation. Special citations 
are issued to near relatives who are 
known to be the nearer heirs of the 


testator and who would be deprived of 


the property if probate is granted. Such 
special citations are not to be issued to 
creditors because the legatee is not ex- 


pected to know specifically the creditors 


of the heirs at law. But when a general 
citation is issued under the law, persons 
having an interest in ‘the estate of the 
deceased might come forward to enter 
caveat. Creditors of the heirs at law 
come under the latter category and if 
they choose to file caveats, there is n 

legal justification for saying ~that the 
caveats are not entertainable and that the} 


creditors have no locus standi. The 
Privy Council approved the Calcutta 


decisions decided after (1907) 10 Ind App 
80 (PC). Obviously their Lordships were 
referring to ILR 28 Cal 441 to which 
reference was made in AIR 1940 Cal 296, 
which was under appeal before the Privy 
Council. The aforesaid Privy Council 
decision is, therefore, not only an autho- 
rity for the proposition that creditors 
have locus standi to revoke a probate, 
but also for the proposition that they can 
enter caveat during the probate pro- 
ceeding. i 


15. “AIR 1958 Cal 377. Southern 
Bank Ltd. v. Kesar Deo also takes the 
same view and the learned Additional 
District Judge erroneously thought that 
it supported the contrary position. In that 
case (1901) ILR 28 Cal 441 was comment- 
ed upon, not as to its intrinsic correct- 


“ness, but with regard to the distinction 


between general and special citation not 
being kept in view. In that case, an 
argument was advanced that as`no special 
citations were issued on the creditors it 
was open to the creditors to revoke the 
probate under Section 263 (a) on the 
ground that “the proceedings to obtain 
the grant were defective in substance.” 
Their Lordships held that no special 
citations are to be issued to the creditors 
of the heirs at law, in the probate pro- 
ceedings But in paragraph 12 their 
Lordships approved the substantive part 
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of the dictum laid down in (1901) ILR 28 
Cal 441. At any rate, after the pro- 
nouncement in AIR 1944 PC 11, if -here 
is any view to the contrary given by any 
High Court, that cannot be followed as 
good law. 


It is unnecessary to multiply autho- 
rities. I am satisfied that the caveats 
lodged in this case were maintainabls. 


16. Mr. Rahenoma placed reliance 
on AIR 1941 Pat 151, In re: Mrs. Elsie 
Augusta Black in suppcert of his argu- 
ment that creditors are not entitled to 
lodge caveats during the probate proceed= 
ing. This decision, prima facie, apdears 
to support the contention. It takes a view 
contrary to what was propounded in 
(1901) ILR 28 Cal 441 and in AIR 1940 
Cal 296, which were approved br the 
Privy Council in AIR 1944 PC 11. This 
decision cannot be taken as laying down 
good law. The decision was given prior 
to the aforesaid Privy Council dec:sion. 
It is to be noted however that even ir: this 
case their Lordships did not express any 
final view. The learned Chief Justice 
observed: 


“I do not wish in this case to lay 
down any general principles. But in my 
view Miss Salena Hector by merely glleg- 
ing that some of the debts mentioned in 
this will are not genuine, does not taere- 


by become a person interested ir the 
estate of the deceased. If this will is 


proved she would not ky that fact alone 
be materially affected. But even if she 
was, et would not in itself establish 
that sh e had an interest in the estate. It 
is sufficient in this case to confine our 
decision to the facts of the case, and in 
my view the allegations made in this 
case do not make Miss Salena Hecter’ a 
person having an interest in the estate 
and that being so, she has no right to 
object to the granting oi probate in 20m- 
mon form.” 


Despite the fact that their Lordships 
d not express any final view ir the 
matter, they directed the genuineness of 
the Will to be still gone into in the rase, 
though the caveat was rejected. “heir 
Lordships observed that the facts of that 
case were somewhat peculiar, and that 
in their view it was in the interest cf all 
parties that the courts should -decide after 
investigation, whether the will was valid 
or not. 


Mr. Rahenoma alsc placed reliance 
on. AIR 1932 Pat 89, Ramyad Mahtcn v. 
Ram Bhaju; AIR 1932 Pat 95, Ramdas v. 
Premdas and AIR 1932 Pat 343, Janki 
Saran v. Ram Bahadur. None of these 
eases supports his contention on the 
point. They merely dealt with [vases 
where the caveat was in relation to the 
title of the testator. Their Lordships 
therefore rightly held that the title of 
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the testator cannot be assailed in a pro- 
bate proceeding. 

17. On the sepia analysis, I 
am satisfied that the caveats are main- 
tainable. The learned Additional District 
Judge exercised his jurisdiction TIlegally 
in rejecting them. Moreover in a case of 
this nature where various suspicicus cir- 
cumstances enveloping the Will are men- 


‘tioned in the caveats, the learned Judge 


should not have decided the maintuinabi- 
lity of the caveats as a preliminary issue 
separately, thereby unnecessarily pro- 
longing the litigation. He should’ have 
gone into the entire matter fully and dis- 
posed of all the issues. 


» - IB. In the result, the imougned 
order of the Additional District Judge is 
set aside. The Civil Revisions are allow- 
ed with costs. Hearing fee Res. 100/- 
(Rupees one hundred only) in eaca case. 
Dr. B. N. Misra disposed of the preli- 
minary issue while he was‘ additional 
District Judge, Cuttack. He is now the 
Let this case go back to 
him, to be disposed of as early as possible. 

Records be sent back at once. 
Revisions a-lowed. 


AIR 1971 ORISSA 99 (V 58 C 30) 
G. K. MISRA, C. J. AND 
S. ACHARYA, J. 

L. K. Joshi & Co., Petitioner v. The 
Commissioner of Sales Tax, Orissa, Oppo- 
site Party. 

O. J. C. No. 154 of 1966, D/- 
1970. 

{A) Sales Tax — Central Sales Tax 
(Orissa) Rules 1957, R. 16 (2) — Assess- 
ment set aside in appeal — Penalty al- 
ready imposed does not subsist. (1965) 
16 STC 144 (Orissa), Overruled: AIR 
1964 SC 1473 & (1963) 14 STC 622 
(Orissa), Rel. on. (Para 6) 


(B) Constitution of India, Arcs. 226, 
227 — -Penalty for non-payment cf sales 
tax pending appeal against assessment — 
Revision against imposition of penalty 
dismissed by the Commissioner — Subse- 
quently Assistant Commissioner setting 
aside the assessment and remandirg the 
proceedings for reassessment — Plea of 
assessee to quash the penalty order on 
the ground that there was no assessment 
in view of the order of Assistant Com- 


12-2- 


_ missioner dismissed by the Commissioner 


— Writ petition — High Court has power 
to interfere although the writ was not 
filed against the dismissal order of Com- 
missioner in revision against imposition of 
penalty. (Para 10) 


Cases Referred: Chronalogical 
(1970) S. J. C. Nos. 58 to 62 of 1965, 
D/- 11-2-1970 (Orissa) 
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(1965) 16 STC 144 (Orissa), Dwarika, 
Prasad Sharma v. State of Orissa 


6, 

964) AIR 1964 SC 1473 (V 51) = 

(1964) 7 SCR 148, Income-tax 

Officer, Kolar v. Seghu Buchiah , 

Setty 6 
(1963) 14 STC 622 = ILR (1963) 
Cut 601, Sri Govindaram Saraf 


7, 8 


Vv. ets of Orissa 9. 


C. Ray, for Petitioner; Standing 
Counsel (Sales Tax), for Opposite Party. 


G. K. MISRA, C. J. :— The petitioner 
was assessed to sales tax on 3lst of Aug- 
ust, `1961 under Rule 10 of the Central 
Sales Tax (Orissa) Rules, 1957 (herein- 
after referred to as the Orissa Rules) 
framed under the Central Sales Tax Act. 
The assessment for quarters ending 30th 
June, 1958 to 30th of June, 1959 was to 
the tune of Rs. 1,21,500/-. Appeals were 
preferred before the Assistant Commis- 
sioner of Sales Tax, Berhampur, and an 
application for stay was filed therein. 
Stay was granted conditionally that if 
Rs. 36,000/- was paid the balance will be 
stayed. A revision before the Commis- 
sioner against the stay order was dismiss- 
ed on 26th of March. 1962. Rs. 3,000/- 
was paid and a further prayer for pay- 
ment in instalment was made before the 
Sales Tax Officer, Koraput. On 12th of 
December, 1962 penalty of Rs. 36,000/- 
was imposed under Rule 16(2):as the tax 
was not paid. Revision petitions before 
the Commissioner of Sales Tax against 
the orders imposing penalty were dis- 
missed on 22nd of June, 1963. On 28th 
of January, 1963, further penalty was 
imposed to the tune of Rs. 23,248/- under 
Rule 16(2). On 29th of September, 1963 
the Assistant Commissioner of Sales Tax 
set aside the orders of the Sales Tax Offi- 
cer and remanded the assessment proceed- 
ings for further examination and re- 
assessment. On 25th of February, 1964 
revisions were filed before the Commis- 
sioner. A prayer was made that as there 
was no re-assessment, the payment of the 
penalty should be stayed and the orders 
of: penalty should be quashed. In March, 
1966 the revisions were dismissed by the 
Commissioner. On 28th of March, 1966 
this writ application was filed for quash- 
ing the orders of penalty and for refund 
of Rs. 18,500/- paid towards tax and for 
vacating the attachment of some of the 
properties. 


2. In S. J. C. Nos. 58 to 62 of 1965 
we have delivered our judgment on 11-2- 
1970 (Orissa), in between the same par- 
ties. In paragraph 4 of our judgment 
the facts of the case have been clearly 
stated. In short, the facts are: Initially 
the Sales Tax Officer assessed the peti- 
tioner on a finding ` that’ there was an 
Inter-State sale between the petitioner 
and Jalaram “Trading Company. The 


- the Tribunal as being contrary to 


Assistant Commissioner of Sales Tax cons 
firmed the finding that there was an 
inter-State sale but remanded the case ta 
the Sales Tax Officer for re-examination 
of accounts and for re-assessment. Thus, 
though the order of the Sales Tax Officer 
was confirmed on the question whether 
there was an inter-State sale or not, 
there was no assessment. As things stand 
now, there is no assessment. The find- 


ing of the Assistant Commissioner wag 
confirmed by the Tribunal as to the 
character of the inter-State sale. The 


petitioner came up in a reference to this 
court.- This court set aside the order of 
aw 
inasmuch as it held that the transaction 
was of an inter-State character by over< 
looking certain admissible materials. 
After the High Court has answered tha 
reference in favour of the dealer, the 
position is res integra and can. be canvass- 
ed anew before the Sales. Tax Officer on 
both the points. The Sales Tax Officer 
has to determine whether at all the peti- 
tioner effected sale in favour of Jalaram 
Trading Company and if there was such 
an inter-State sale, the quantum of tax 
payable, 


3. In the context of these events 
and historical background narrated here- 
inbefore, the question for consideration is 
whether the penalty already imposed 
would stand despite the fact that there is 
no assessment, i 


4. Rules 16 and 17 of the Orissa 
Rules are relevant in this connection: 


"16. Notice of demand.— (1) In res- 
pect of any amount found payable by a 
dealer the Commissioner shall serve on 
the dealer a notice of demand in Form 
VII and shall fix a date for payment, 


‘ such date not being less than thirty days 


from the date of service of the notice 
and also a date on which the dealer shall 
produce the receipted challan in proof of 
payment of such amount: 


Provided that the E E may 
in respect of any particular dealer and 
for the reasons to be recorded in writing, 
extend the date of such payment or allow 
such dealer to pay the tax due and 
penalty, if any, by instalments. 


(2) If, on the date fixed under sub- 
rule (1) the dealer has: not paid the 
amount due or has failed to produce evi- 
dence of payment by the date fixed in 
the notice in Form VI the Commissioner 
may impose a penalty not exceeding one- 
half of the total amount due and serve 
a notice in Form VIII directing the dealer 
to pay the penalty together with sums 
previously due by a date to be fixed in 
the notice and to produce the receipted 
challan in proof of payment of such 
amount by 2 date also to be specified in 
the said notice. 
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Provided that in the cases of continu- 
ing default the penalty may be levied in 
instalments from time to time so however 
as not to exceed one-half of. the total 
amount of tax due: 


Provided further if collection cf the 
sum specified in the notice of demand in 
Form VII or any part thereof has been 
stayed on appeal or revision; penalty 
may be levied if the sum is not paid and 
proof of such payment is not produced be- 
fore the Sales Tax Officer within a fort- 
` night after the expiry of the stay period. 

Explanation:—- Where stay of col- 
lection until disposal of appeal or revi- 
sion has been ordered, the stay period 
shall be deemed to have expired or. that 
date of disposal of such appeal or revision 
and where in such cases the appesi or 
revision results in a reduction or in- 
crease in the sum demanded, a revised 
notice of demand in Form VIII will issue 
and no penalty shall be levied until ex- 
piry of the time-limit specified in the 
said revised notice. 


17. Recovery of tax from a defaulting 
dealer:— If on the date fixed under Rule 
16 the defaulting dealer has not paid the 
amount due or such instalment tkereof 
as may be due, the Commissioner shall 
apply to the District Collector having 
jurisdiction in the area in which the 
dealer’s place or places of business are 
located for the recovery of the amount 
as an arrear of land revenue. 

In areas where the Bihar and Orissa 
Public Demands Recovery Act, 1914 is 
in force the application for recovery of 
the amount may be made to the: cfficer 
exercising the power of the certizicate 
under this Act.” 

5. The corresponding provision, 
more or less of analogous character, 
occurs in Rule 32 of the Orissa Sales Tax 
Rules, 1947. 


“32. (1) Notice of Demand:— In res- 
pect of any amount found payable by a 
dealer under sub-section (4) of Section 13 
the Commissioner shall serve on the 
dealer a notice of demand in Form © and 
shall fix a date for payment. such date 
not being less than 30 days from the date 
of service of the notice and also a date 
on which the. dealer shall produce: the 
receipted challan in proot of payment of 
such amount. 


(2) If, on the date fixed under stb- 
rule (1). the dealer has not paid the 
amount due or has failed to produce evi- 
dence of payment by the date fixed in 
the notice in Form X, the Commiss.oner 
may impose a penalty under sub-section 
(5) of Section 13 and serve a notice in 
Form X-A directing the dealer to pay 
the penalty together with sums previous- 
ly due by a date to be fixed in the notice 
and to produce the receipted challan in 
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proof of payment of such amount by a 
date also to be specified in the said 
notice: - i 
Provided that in cases of continuing 
default if the penalty is levied ir instal- 
ments under the first proviso to stib- 
section (5) of Section 13, notice in Form 
X-A shall be served on the dealer in 
the manner provided in this sub-rule on 
the levy of each instalment of Denalty. 
Provided further that if colleztion of 
the sum specified in a notice of demand in 
Form X or any part thereoi has been stay~ 
ed on appeal or revision, penalty under 
Section 13(5) may be levied if the sum is 
not paid and proof of such payment is 
not produced before the Sales Tax Of- 
ficer or the Assistant Sales Tax. Officer 
as the case may be within a fortnight 
after the expiry of the stay pericd. 
Explanation: — Where stay of col- 
lection until disposal of appeal or revi- 
sion has been ordered, tne stay period 


‘will be deemed to have expired >n the 


date of disposal of such appeal cr revi- 
sion and where in such cases, the 
appeal or revision results in a reduction 
or increase in the sum damanded, a Te- 
vised notice of demand in Form x 
issue and no penalty under Secticn 13(5) 
shall be leived until expiry of the time 
limit specified in the said revised no- 
tice.” 

6. A bare comparison of the ana- 
logous provision would show that the 
scheme in both Central Sales Tax Act and 
the Orissa Sales Tax Act are same. There 
is no corresponding provision in the In- 
come Tax Act regarding the explanation. 
Mr. Mohapatra places reliance on a deci- 
sion in Dwarika Prasad Sharma w. State 
of Orissa, (1965) 16 STC 144 Orissa) 
wherein a Bench of this Court held that 
prior to the amendment oi Section 13 of 
the Orissa Sales Tax Act, 1947, by Ordi- 
nance I of 1964 the levy of penalty for 
failure to pay the amount criginally asses- 
sed within the time prescribed by law, 
which was valid at the time the crder of 
penalty was passed, could not subse- 
quently become void merely beca.se the 
order of assessment was set aside on 
appeal by the Tribunal and the proceed- 
ings were remanded for re-assessment, 
This decision clearly supports the con- 
tention of Mr. Mohapatra. 


Mr. Ray drew our attention to the 
decision in Income Tax Officer, Kolar Cir- 
cle, Kolar v. Seghu Buchiah Setty, AIR 
1964 SC 1473, decided under the Income 
Tax Act, which had been delivered about 
a month before the pronouncement of the 
judgment in (1965) 16 STC 144 (rissa). - 
An analysis. of the majority view in the 
Supreme Court case would indicate that 
their Lordships came to the Son Uon 
that when the. assessment order is ` set 
aside or the amount of dercand is reduced| 
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jor enhanced, a further demand notice 
would issue in accordance with appellate 
or revisional order. If in the appellate 
Jorder the amount assessed is set aside, 
then no penalty is payable. Their Lord- 
ships were aware of the fact that there 
was no clear provision in the Income Tax 
Act that the assessment being either set 
laside or reduced, the penalty would also 
be set aside or reduced. But the majority 
came to such a conclusion on an analysis 
of the scheme of the Income Tax Act 
and were clearly of opinion that the con- 


trary view would lead to absurd results. - 


Different illustrations were given by 
Justice Sarkar and Justice Hidayatullah 
in their judgments. Even Justice Shah 
in his minority judgment agreed with the 
majority that the penalty must be set 
aside if the entire assessment is set aside 
in appeal. We need not go into the 
points of dissensions between- the two 
views: It would be sufficient to say that 


the majority view firmly lays down that. 


despite absence of a specific provision in 
the Income Tax Act, the scheme when 
‘properly analysed would justify a con- 
struction that the penalty can no longer 
be supported where the assessment is set 
aside. decision rendérs the judg- 
ment in (1965) 16 STC 144 (Orissa) un- 
tenable. We accordingly hold that (1965) 
16 STC 144 (Orissa) cannot be taken as 
laying down good law in view of the 
Supreme Court decision. 


7. Mr. Mohapatra, however, con- 
tends that (1965) 16 STC 144 (Orissa) 
still stands as. good law inasmuch as 
there is an Explanation to Rule 32 of the 

_ Orissa Sales Tax Rules and there is no 
corresponding Explanation anywhere 
either in the Income Tax Act or Rules 
and that as the Explanation to Rule 16 
of the Orissa Rules is the same as the 
Explanation to Rule 32 of the Orissa Sales 
Tax Rules’ the principle laid down in 
(1965) 16 STC 144 (Orissa) should be ex- 
tended in its application to an imposition 
of penalty under the Orissa Rules. 


8. Apparently the contention fs 
attractive; but on a closer scrutiny it is 
without force; 
enunciates the elementary law. It says 
in the first instance that where stay is 
granted the dealer will not be deemed to 
have been in default. Even without the 
Explanation such is the legal position both 
In civil law and in any taxing statute 
Even under the Income Tax Act once 
assessment is made and demand notice is 
issued, the assessee would be in default 
if the amount is not paid on the date 
fixed unless a stay order has been pro- 
cured from the appellate authorities. Ab- 
sence of a corresponding provision in the 
Income Tax Act therefore does not make 
any difference. Under the Sales Tax Act 
if there is default, penalty would accrue. 


The Explanation merely . 


ALR. 


Same is the provision under the Income 
Tax Act. The Explanation further clari- 
fies the position- that the stay would 
stand automatically vacated on the date 
of the disposal of the appeal. 

Same is also the position in civil law 
as well as under the Income Tax Act. It 
is not also disputed that after the appeal 
or revision is disposed of, a further 
demand notice either in Form X or by 
way of a letier would issue under both 
the taxing statutes. On a close scrutiny, 
therefore, it would appear that the Ex- 
planation does not create any higher 
rights or liabilities than is conceived 
under the general law or under the’ In- 
come Tax Act. We, therefore. do not - 
think that the Explanation in the Orissa 
Sales Tax Rules or in the Orissa Rules 
brings in a different scheme from what 
is prescribed under the Income Tax Act 
or the Rules. The principle laid down in 
the majority view of the Supreme Court 
decision cannot be distinguished on the 
basis of the aforesaid Explanation. As we 
have already said, (1965) 16 STC 144 
(Orissa) can no longer be held as laying 
down good law. 

9. In Sri-Govindaram Saraf v. 
State of Orissa, (1963) 14 STC 622 
(Orissa) a Bench of this Court had clari- 
fied the position as to what is legal’ posi- 
tion when the assessment is set aside in 
appeal or revision. Their Lordships’ ob- 
served thus:— 

“The amount of -tax or penalty 
demanded has a well-known connotation, 
There can be no demand of tax or penalty 
until an assessment is made, There is no 
assessment quantifying the liability after 
the original order of assessment was set 
aside by the Assistant Commissioner, and 
consequently there ean be no demand of 
tax until further assessment, if any, is 
made in pursuance of the remand order. 
It is well known that the ability is 
already fixed and does not depend upon 
the assessment. The assessment merely 
particularises the exact sum which a per- 
son is liable to pay.” 


In this case the matter is pending 
before the Sales Tax Officer for re-assess- 
ment. The liability to pay tax besides 
the quantum is under challenge. One 
does not know whether the Sales Tax 
Officer would find that the petitioner is 
liable to pay tax. This being the posi- 
tion, it would be in consonance with the 
general scheme of the taxing statute that 
the petitioner’s liability to pay penalty 
would not arise. without re~assessment 
being made. 

10. One more point need be notic- 
ed. Mr. Mobapatra raised a preliminary 
objection that the petitioner did not come 
agairist the original order of dismissal of 
the revision by the Commissioner and 
has come at a subsequent stage. We do 
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not attach much importance to this tech- 
nical objection inasmuch as there is no 
limitation to our powers under Articles 
226 and 227 of the Constitution to inter- 
fere in a case where penalty is being 
realised without any finding that the 
petitioner is liable to pay tax. We ac- 
cordingly overrule tha preliminary ob- 
jection. 


il. In the result, the orders im- 
posing penalty are quashed. The writ 
application is allowed. A writ of certi- 
orari be issued quashing the aforesaid 
orders imposing penalty. A writ of Man- 
damus be issued directing the oposite 
party to refund whatever penalty has 
been paid. The attachment of the secu- 
rity deposit is vacated. In the circum- 
stances, there will be no order as to costs. 

S. ACHARYA, J.:— 12. I agree 


Application allawed. 
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Sakuntala Dasi, Petitioner v. Kusum 
Kumari Sarkar, Opposite Party. - 

Civil Revn. Nos. 149 and 141 of 1969, 
D/- 18-2-1970, from order of B. N. Misra, 
Dist. J., Cuttack, D/- 15-1-1969. . 

Succession Act (1925), Ss. 266 and 
268— Applicant for probate seeking with- 
drawal of his petition and his centest 
application in another case— Court can- 
not refuse permission — In matters of 
procedure Civil P. €C. applies, unless 
there is anything to the contrary in the 
Act. ATR 1917 Pat 41 (2) & ATR 1955 
Pat 126, Referred. (Paras 14, 15 ard 16) 


Cases Referred: Chronological Paras 
(1955) ATR 1955 Pat 126 (V 42), 
Babulal Mandal v. Abala Bala 13 
(1917) ATR 1917 Pat 41 (2) (V 4) = 
2 Pat LJ 535, Jugeshwar Nath v. 
Jagatdhuri Prasad 12, 


B. Mohapatra, for Petitioner; D. Mo- 
hanty and L. K. Dasgupta, for Opposite 
Party. 


ORDER :—~ These two applications 
have been filed by one Sakuntala Dasi 
who was the applicant’ and the opposite 
party respectively in two probate pro- 
ceedings registered as O. S. No. 16 of 
1965 and O. S. No. 25 of 1966 in the Court 

of the District Judge, Cuttack. 


2. One Adhar Chandra Sarkar 
owned some properties located in the 
town of Cuttack and at Sundergarh. He 


died on 5-6-62. Kusum Kumari Dasi who . 


features as the opposite party in these 
revisions was admittedly the wife of 
Adhar. Sakuntala, the petitioner, claims 
to be the second wife. Her status as 
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wife, however, is not admitted by Kusum 
Kumari. 


It is alleged that Adhar left two Wills 
—one executed on 5-4-62 which is a 
registered document and the other dated 

23-5-62 which is unregistered. Sakuntala, 
the petitioner, applied for probate of the 
registered Will. Her application has been 
registered as O. S. No. 16 of 1965. Kusum 
Kumari similarly applied for probate of 
the unregistered will and her application 
has been registered as O. S. No. 25 of 
1966. O. S. No. 16 of 1965 was filed on 
4-11-64 while O. S. 25 of 1966 on 9-8-65. 
The two Wills have already been exhi- 
bited in the proceedings. The registered 
Will is marked as Ext. 2 and the unregis- 
tered Will as Ext. C. 

3. The material difference be- 
tween the two Wills, both of which seem 
to have been executed within a period 
of two months before the death of the 
testator and with a gap of about seven 
weeks between the two documents, may 
be stated thus: Ext. 2 provides that all 
the immovable and movable properties at 
Cuttack as also the property at Sunder- 
garh acquired by Adhar in the name of 
the minor son through Sakuntala would 
go to Sakuntala and her son, and the rest 
of the immovable properties as also mov- 
ables at Sundargarh would go to Kusum 
Kumari, Ext. C, however, makes pro- 
vision that the residential. house at Jagan- 
nath Ballav in the town of Cuttack along 
with movables as also the homestead des- 
cribed in Ka schedule would go to Sakun- 
tala and her son. Provision was also 
made that they would be given a main- 
tenance of Rs, 15/- for both out of the 
income of other properties of the testa- 
tor. All the remaining properties of the 
testator are to go to Kusum Kumeri. 
There seems to have been some differ- 
ence in the manner of reference to Sakun- 
tala in the two documents. In one it is 
stated that she was in the keeping of 
Adhar while in the other there is a clear 
narration that they were living together 
as husband and wife. 


4, It appears that Sakuntala had 
made an earlier application in 1962. In due 
course she was called upon to pay the 
duty which amounted to a substantial 
sum. As she could not pay it that appli- 
cation was dismissed for default. In the 
meantime, on 27-10-64, Sakuntala alienat- 
ed lot No. 1 of Ka schedule property of 
O. S. No. 16 of 1965 in favour of one 
Srimati Shanti Devi Agarwala-for a con- 
sideration of Rs. 20,000/-. 

5. The litigation continued for 
about three years and the two cases were 
clubbed together for disposal by an order 
of the learned District Judge on 4-7-66, 
and 8 witnesses for one side and 11 for 
the other were examined. Substantial 
time was lost over the examination of the 
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hand-writing expert, but ultimately his 
evidence was ignored by the court. 

6. While the litigation was af 
such stage, on 10-9-68, the present peti- 
tioner made two applications to the learn- 
ed District Judge. Her application in 
0O. 5. No. 16 of 1965 was to the effect 
that she may be permitted unconditionally 
to withdraw her application and in the 
other case her ‘application was to with- 
draw her contest. The alienee from the 
petitioner also applied to enter caveat. 


7. By order dated 15-1-69 the 
learned District Judge rejected the two 
applications in the two suits, but did not 
dispose of the application made by the 
alienee as according to him that applica- 
tion would be properly. disposed of only 
after the final hearing of the two cases. 
The petitioner has questioned the legality 
of the order of the learned District Judge 
in rejecting her two applications in the 
two suits. These two Civil Revisions are, 
therefore, directed against the order dated 
5-1-69 whereby these two applications 
were rejected. ` 


8. Before I enter into the merits of 
thè applications, I think it convenient to 
deal with the application filed by Mr. L. K. 
Dasgupta for the alienee. By indepen- 

dent applications made in this Court the 

` alienee wanted to be added as a party. 
Her applications were contested by Mr. 
B. Mohapatra and Mr. D. Mohanty ap- 
pearing for the petitioner and the oppo- 
site party respectively. Both of them 
wanted that the alienee should not be 
added in the Civil Revision as a party. 
Mr. Dasgupta raised various contentions 
showing how the alienee is a’ person hay- 
ing an interest in the matter and, there- 
fore, should be added as a party to the 
cases. 


But the opposition was mainly on the 
point that her application to eriter caveat 
was still pending disposal before the 
Jearned District Judge. She had not 
moved this Court against the order of 
the learned District Judge in deferring 
decision on her application. Since the 
Jearned District Judge has deferred the 
matter and has not yet decided it finally, 
the learned counsel for both the sides 
in the revisions contended that I should 
not go into the matter and decide the 
question on merit and conclude as to 
whether she should or should not be im- 
pleaded in the two cases pending before 
the learned District Judge by being per- 
mitted to enter caveat. The learned Dis- 
trict Judge has clearly stated in the im- 
pugned order, 


“Therefore, If Is first necessary fo 
find out if Srimatti Sakuntala Dasi is or 
is not an executor appointed under the 
will: and only then it will be possible 
to decide if the applicant Srimati Santi 
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Devi Agarwalla can claim any interest 
in the estate of the deceased to be im~ 
pleaded as a party. The question of locus 
standi of the applicant will, therefore, be 
taken up at the final hearing of the two 
cases.’ 


I think, I should not, in the fairness 
fo all’ parties, enter into this aspect of 
the matter and decide the question which 
the learned District Judge has deferred 
decision of. I, therefore, permitted Mr. 
Dasgupta to make his submissions on the 
merit of the matter in these cases amicus 
curiae and did not permit him to argue 
as a party to the proceedings. The fact 
that Mr. Dasgupta for the alienee has 
been heard in these revisions may not be 
taken as having any bearing on the merit 
or otherwise of the pending application 
before the learned District Judge to allow 
the alienee to be impleaded in the pro- 
ceedings in his court, ` 

9. Now I will examine the legality 
of the order of the learned District Judge 
in refusing to permit the petitioner from 
withdrawing her application in one case 
and withdrawing her contest in the other. 
As has already been indicated, Adhar 
admittedly left behind a son who appears 
to be one of the legatees under either of 
the Wills. It is not disputed that the 
said minor son Ananta Kesari Sarkar is 
the son of Adhar, but there is dispute 
about the status of the petitioner through 
whom Adhar begot that son. The ulti- 
mate status of the minor is also disputed. 

10. The learned District Judge has 
taken the view that the provisions of the- 
Code of Civil Procedure have no applica- 
tion to a probate proceeding! His reasons 
ings in his own words are thus:— 


_ "In the instant case two rival wills 
have been set up under O.S. No. 16 of 1965 
and O. S. No. 25 of 1966. It is, therefore, 
all the more necessary that this Court 
must decide as to which one of the two 
wills is genuine, or whether both are not 
genuine or whether both are genuine and 
whether they have been properly execut- 
ed and attested as required under law. 
Further in both the cases, apart from 
Srimati Sakuntala Dasi herself, the inte- 
rest of her minor son Sri Ananta Kishore 
Sirear has to be protected. There is no 
doubt that if Srimati Sakuntala Dasi is 
allowed to withdraw from the two cases, 
the interests of her minor son are bound 
to be jeopardised. Moreover in both the 
cases the evidence has already been clos- 
ed on both sides and the cases are hang- 
ing on merely because the expert opinion 
has not yet been finalised. After care- 
fully considering the facts and circum- 
stances and taking into account the legal 
position - regarding the withdrawal of a 
probate application, the interest of the 
minor and the fact that the application a 
made at such a late stage, I am of 
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opinion that Srimati Sakuntala Dasi shall 
not be allowed to withdraw from the two 


_ cases,” 


11. Mr. Mohapatra for the. peti- 
tioner contends that the reasonings ad- 
vanced by the learned District Judge are 
contrary to law and cannot hold the field. 
Chapter IV of the Indian Succession Act 
makes provision regarding the practice in 
granting and revoking probates anc let- 


ters of Administration. Sections 266 and - 


268 of the Indian Succession Act as con- 
tained in that Chapter appear to have 
- relevancy in this case and those two sec- 
tions may be extracted:— 


"266. The District Judge shall have 
the like powers and authority in relation 
to the granting of probate and letters of 
administration, and all matters, connected 
therewith, as are by law vested in him 
in relation to any civil suit or proceeding 
pending in his Court. 


‘968. The proceedings of the Court of 
the District Judge in relation to the 
granting of probate and letters of ad- 
ministration shall, save as hereinafter 
-otherwise provided, be regulated, so far 
as the circumstances of the case permit, 
by the Code of Civil Procedure, 1908.” 


Mr. Mohapatra contends that it fol- 
Jows that the proceedings with reference 
to the granting of probate or letters of 
‘Administration are to be ordinarily regu- 
lated by the Code of Civil Procedure ex- 
cept where there is a contrary provision 
in the Succession Act or where the cir- 
cumstances of the case do not permis the 
application of the Code, 


. 12. According to Mr. Mohapatra 
the two decisions that have been referred 
to in the impugned order really do not 
throw much light on the point -in issue. 
The first case in AIR 1917 Pat 41 (2), 
(Jugeshwar Nath v. Jagtdhuri Prasad), 
Chapman J. with whom Atkinsm J. 
agreed stated:— 


“It is well settled by authority that 
an application for probate cannot legally 
be disposed of by a compromise, The law 
imposes on the Court itself the duty of 
determining whether the will is geruine 
or not. It is quite clear therefore that 
the Court acted improperly in permizting 
the executors to withdraw the applica- 
tion for probate merely by reason of the 
compromise which was filed. So far as 
the question of the application of Crder 
23, Rule 1, Civil Procedure Code is con- 
cerned, that question has to be determin- 
ed by reference to Section 55 of the Pro- 
bate and Administration Act, 1881. That 
section says that the proceeding of the 
Court in relation to the granting of pro~ 
bate shall be regulated, so far as the cir- 


cumstances of the case will admit, by 
the Code of Civil Procedure. Now the 


circumstances of a probate case do nof 
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properly admit of the withdrawal of an - 
application for probate by an executor, 
Order 23, Rule 1, Civil Frocedure Code, 
which says that a plaintiff may withdraw’ 
his suit or abandon a part of his claim 
therefore does not, in my opinion, apply 
to an application for probate. It is the 
duty of an applicant for probate to ob- 
tain the opinion of the Court upon the 
fenuineness or otherwise of the will. He 
fails in his duty if he does not obtain the 
finding of the court on the will; that 
being so, it is clear that the further pro- 
vision in Order 23, Rule 1, to the effect 
that if a plaintiff withdraws from a suit, 
he shall be precluded from instituting 
any fresh suit in respect of the same sub- 
ject-matter, also does not apply.” 


The facts of this case are these: An 
application for probate was made by two 
of the executors under the will on. 2-2- 
1914. On 13-7-1914, a petition of com- 
promise was filed under which the widow 
on behalf of herself and her son agreed 
to divide the properties with the three 
sons of the first wife of the testator, On 
the same day the two executors who had 
applied for probate withdrew their appli- 
cation. On 11-2-1915, a frash application 
for probate of the will was made. In 
this application one of the executors who 
had applied before joined; the other 
applicant was another executor. An ob- 
jection was taken on behalf of the sons 
of the first wife that the previous appli- 
cation for probate having bzen withdrawn 
the present application was not main- 
tainable. While deciding the point as to 
whether a second application was main- 
tainable the aforesaid observation had 
been made by the Court. 


Mr. Mohapatra contends that the 
point that was before the court for deci- 
sion was different from what is now re- 
quired to be decided. He does not quarrel 
with the proposition that the ultimate 
burden is on the court to find out whe- 
ther probate will be granted of the will 
or not, and for that purpose a duty is 
east on the court to find out whether 
there has been due execution by the tes- 
tator and proper attestation of the will in 
question. Therefore; until on merit that 
has been done an application cen be made 
for withdrawal and there would be no 
res judicata for the purpose merely be- 
cause an earlier application had not been 


. pressed or had been dismissed for default. 


Until probate is granted or refused on 
merit there would be a cause of action 
available for asking for probate and an 
application cannot be throvmn out merely 
because an earlier application had not 
been pressed, i 


. B. The second decision to which 
reference has been made in the impugn- 
ed order is reported in AIR 1955 Pat 126 
(Babulal Mandal v. Abala Bala). The 
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point that was required to be decided in 
the said case was as to whether an appli- 
cation for letters of Administration which 
had already succeeded could be permitted 
to be withdrawn while the matter was 
pending in appeal before the High Court 
at the instance of the aggrieved party. 
The Court did not ultimately decide the 
point, but rest content by observing, 


“The position today is that the will is 
not probated and -the High Court allowed 
defendant No. 1 to withdraw his appli- 
cation for letters of administration which 
was the foundation of the decree for let- 
ters of administration. When the appli- 
cation was withdrawn,,it naturally fol- 
lowed that the decree, which was found- 
ed upon that application, was also gone.” 


The other aspects which arose in the. 


second Patna case referred to above may 
not have any bearing on the present pro- 
ceeding 


14. There is no doubt that the pre- 
sent petitioner who had applied in the 
court below for probate must be equated 
with that of a plaintiff in a regular suit. 
While it is true that in such cases where 
the applicant is an executor or executrix, 
a duty is cast on such person to have the 
will probated, there is no method pre- 
scribed under the law to compel such 
person to take steps for probating the 
will. The question is once she has made 
the application, has the position so chang- 
ed that a compulsion can be attached to 
make her continue the proceeding? Ac- 
cording to the learned District Judge 
once the proceeding has commenced, on 
the principle that a duty is cast on the 
court to determine about the due execu- 
tion and attestation of the will the pro- 
ceeding cannot stop and must be continu- 
ed and the person who has initiated the 
proceeding cannot withdraw. 


I hardly find any support for such a 
proposition. If whether to apply for pro- 
bate or not was within the option of 
the petitioner, whether to continue or 
not the application would be equally 
within her option. On the principle that 
the plaintiff is dominus Hitis in a litiga- 
tion the matter must be left to his charge, 
otherwise the court would- be assuming a 
burden which it would in many cases 
find difficult to discharge. Let us consi- 
der for instance a case where an applica- 
tion for probate is made. For reasons 
best known. to the petitioner he does not 
continue the case. Normally such a case 
would go by default. But on the prin- 
ciple that the court has the burden ta 
determine the genuineness of the will if 
the court is required to proceed and the 
petitioner no more appears and nobody 
appears to oppose the proceeding by 


entering caveat, in what helpless position: 


the court would be left? 


ALR. 


Let us also visualise another case 
where the petitioner no more appears 
though once he had applied for the pro- 
bate but certain persons enter caveat. and 
oppose the probate. There may be also 
a case where the petitioner continues the 
proceeding ex parte. If without the 
assistance of any party the court is called 
upon to continue the determination 
by itself it would be an arduous job and 
on many occasions the conclusion is likely 
to be contrary to what may have appeared 
to be the truth if the case had been pro- 
perly contested. 

15. What seems to have been pro~ 
hibited is that there should be no com- 
promise on the question of the genuine- 
ness of a will. . What the court is called 
upon now to determine is not as to whe-~ 
ther the testator had properly executed 
the document and whether there is due 
compliance with other formalities of the 
law in respect of the document. - Over 


* those aspects of the matter compromise 


is not permitted and a determination is 
warranted. But in regard to the proce- 
dure, in my view, the provisions contain- 
ed in the Code of Civil Procedure have 
to be applied. The forum where those 
proceedings are to be taken is admittedly 
a civil court. The subject-matter is . ad- 
mittedly a civil dispute. A detailed pro- 
cedure is obviously not prescribed in the 
Succession Act itself, and as I have al- 
ready extracted above there is clear provi- 


` sion that the Civil Procedure Code would 


be applicable and the court in seisin of 
a matter relating to the will will have 
all the powers of a court under the Code 
of Civil Procedure. 


Once these provisions have been’ made 
the intention seems to be obvious tha 
unless there is anything contrary in the 
Act itself which expressly or impliedly 
makes it clear that the provisions of the 
Code of Civil Procedure should not be 
applied, that procedure must be applied 
for -disposal of these proceedings. 

16. If this is the test to be applied 
I do not think it is open to a court to re- 
quire the petitioner to continue the case. 
Being the petitioner her option for the 
purpose of continuing the proceeding or 
not to continue it must be taken to be 
final, and the court ‘cannot control the 
exercise of that option. unless there be 
any special feature in a particular case. 
When the petitioner does not want to 
proceed with the case where she has 
applied for probate nor does she want to 
contest the application made by the oppo- 
site party for probate of the other will it 
does not lie within the courts power to 
refuse that prayer of the ‘petitioner and 
compel her to proceed with the case. 


In the second Patna case their Lord- 
ships of the Patna High Court did not 
determine the point as it must have obvi«. 
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ously presented difficulties, Leave hav- 
fing been granted to withdraw the or-ginal 
application which had already been ceter- 
mined, they held that the proceeding was 
gone and with it the determinatior had 
also gone. In the present case there is 
no determination yet and as such there 
can be no reason not to permit the peti- 
tioner to withdraw ‘from the arena of 
contest by not propounding the will Ext. 
2. Similarly when the petitioner does 
not want to press her objection against 
Ext. C being probated the court cannot 
force her to continue her objection. She 
must be imputed with the knowledze of 
the consequences and if in her choice she 
does not want to press her application 
or her contest the same must be acc2pted 
by the court, and on the principle that 
the court has the burden of determining 
the genuineness of the will she cannot be 
compelled to continue her applicatien or 
resistance against the other application. 
On my aforesaid conclusion I would. hold 
that the two applications made b7 the 
petitioner before the learned District 
Judge should have been allowed ani the 
learned District Judge went wronz in 
rejecting those applications and directing 
the petitioner to continue her application 
as also resist the other applicatior. by 
pressing her objection. 


17. Mr. Dasgupta contended that 
this was a collusive move and; therfore, 
the same should not be permitted. Ft has 
already been indicated that the present 
petitioner is the alienor and Mr. Das- 
gupta’s -client is the alienee, and, there- 
fore, in the interest of the alienee that 
the present order of the learned ‘District 
Judge should work out. The prejudice 
to the alienee can also not be the consi- 
deration for not granting the applications 
of the petitioner. She may have other 
liabilities arising out of her present aztion. 
But once she does not want to cortinue 
the litigation she cannot be compelled 
against her choice to do so. 


18. I would, therefore, conclude 
that the impugned order of the learned 
District Judge dated 15-1-69 so far as it 
did not permit the petitioner to withdraw 
her application in O. S. No. 16 of 1965 
and her resistance in O. S. No. 25 of 
1966 must be vacated and those two appli- 
cations are bound to be accepted. The 
learned District” Judge would now pro- 
ceed with the cases on the basis that 
these two applications are allowed. The 
Civil Revisions are allowed. I do not 
propose to make any order as to zosts. 
The records will be transmitted immedi- 
ately. 


19. There are two connected Civil 
Revisions before this Court . whick are 
Civil Revision Nos. 155 and 160 of 1969 
arising out of another crder in those two 


Mahadeb Prasad v. State (MisraC. J.) 
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being sepa- 


(Prs. 16-19)-[Prs. 1-2] 


cases. ‘They are, however. 
a disposed of today. 
Petitions allowed, 


‘ATR 1971 ORISSA 107 iy 58 C 32) 
G. K. MISRA, C. 7. AND 
: . S. ACHARYA, J. 

Mahadeb Prasad Ganesh Narayan, 
Petitioners v. State of Orissa and another, 
Opposite Parties. : 

O. J. C. No. 412 of 1966, D/- 25-3- 
1970. 

Sales Tax — Central Sales Tax Act 
(1956), Ss. 13(3), 8{4) — Central Sales 
Tax (Grissa) Rules (1957), R. Fear {as 
added in 1966) — Validity — R. 12(11) 
is ultra vires. 


In order to be entitled to the benefit 

a tax at the concessional rate under 
S. 8(4) the selling dealer must obtain a 
declaration in Form ‘Œ from the purchas- 
ing dealer, who must “be a registered 
dealer entitled to purchase the gosds as 
referred to in S. 8(3) (b). R. 12(11) im- 
poses a further obligation that the decla- 
ration in Form ‘C’ issued by any other 


‘State’s appropriate authorities would not 


be acceptable except the one obtained 
from the State of delivery. Thus the 
sub-rule goes beyond tke prescriptions 
enjoined: upon in S. 8(4) and being ` jin- 
consistent with the provisions of 3. 8(4), 
is ultra vires rule making power. 

(Paras 2, 3, 4) 

R. Mohanty, M. L. Jhunjhunwala 
and R. K. Kar, for Petitioners; S. C.' 
Mohapatra. (S. C.). for Oprosite Perties. 

G. K. MISRA, C. J.:— Sub-rule (11) 
was added to Rule 12 of the Central 
Sales Tax (Orissa) Rules by Government 
of Orissa Finance Department Notifica- 
tion No. 6854/CTA/66—dated 4th May, 
1966. The sub-rule runs tħus:— 

“(11) For the purpose of claiming 
concessional rate of tax under the Act by 
a dealer, the.declaration farm issued only ` 
by the notified authority of the State 
wherein the goods are taken delivery of 
in course of inter-State trade or com- 
merce, shall be accepted.” 

The sub-rule is attacked in this Writ 
application as being -ultra vires the provi- 
sions of the Central Sales Tax Act, 1956 
(Act 74 of 1956) (hereinafter referred to 
as the Act). 


2. To appreciate this attack, it 
would be appropriate to examine some 
of the provisions of the Act. 

Section 3 lays. down that a sale or 
purchase of goods shall be deemed to 
take place in the course of inter-State 
’ trade or commerce if the sale or purchase 
(a) oecasions the movement of goods. 
from one State to another or (b) is effect- 
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ed by a transfer of document of title to 
the goods during their movement 
from one State to another. 

- Explanation 1 appended to this sec- 
tion says: 

“Where goods are delivered toa 

carrier or other bailee for transmission, 
the movement of the goods shall, for the 
purposes of clause (b) be deemed to com- 
mence at the time of such delivery, and 
terminate at the time when delivery fs 
taken from such carrier or bailee.” 
‘ If a dealer sells to a registered dealer, 
- other than Government goods of the des- 
cription referred to in sub-section (3) of 
Section 8,-then under sub-section (1) of 
that section, he shall be liable to pay tax 
under the Act, which shall be 3 per cent 
of his turnover; otherwise, the rate of 
tax would be at 10 per cent under clause 
(b) of sub-section (2) of Section 8, 


Sub-section (5) of Section 8 runs 


(4) ‘The provisions of sub-section (1) 
shall not apply to any sale in the course 
of inter-State trade or commerce, unless 
the dealer selling the goods furnishes to 


‘the prescribed authority in the prescrib- 


ed manner— 

(a) a declaration duly filled and 
signed -by the registered dealer to whom 
the goods are sold, containing the pres- 
cribed particulars in a prescribed form, 
obtained from the. prescribed authority; 
or, 

(b) if the goods are sold to the Gov- 

ernment, not being a registered dealer, a 
certificate in the prescribed form duly 
filled and signed by a duly authorised 
officer of the Government.” 
This sub-section prescribes that the pur- 
chasing dealer shall give a declaration 
duly filled and signed, containing the 
prescribed particulars, in the prescribed 
form obtained from the prescribed autho- 
rity. The prescribed form is Form C. 
Thus in order to be entitled to the bene- 
fit of tax at the concessional rate, the 
selling dealer must obtain a declaration 
in Form C from the purchasing dealer, 
who must have been a registered dealer 
entitled to purchase the goods as refer- 
red to in clause (b) of sub-section (3) of 
Section 8 of the Act. 


3. Mr. Mohanty contended that 
the impugned sub-rule (11) of Rule 12 of 
the Central Sales Tax (Orissa) Rules im- 
poses a further obligation that the decla- 
ration in Form C issued by any other 
States appropriate authorities would not 
be acceptable except: the one obtained 
from the State of delivery and as such 
is ultra vires. 


In our view, the contention is sound. 
The Orissa sub-rule goes beyond the 
prescriptions enjoined upon in Section 8 
(4) of the Act. 


` Balmakunda v. Chitrabhanu 


ALE 
An illustration would make the posi- 


tion clear. A purchasing dealer in the 
State of Kerala may purchase certain 
articles for re-sale as found it is (sic) 


certificate of registration, from a regis- 
tered dealer in Orissa, In the agreement 
for purchase the Kerala dealer may direct 
the Orissa dealer to deliver the goods in 
the State of Andhra Pradesh. Under sub- 
section (4) of Section 8 the declaration 
form furnished by the Kerala dealer ob- 
tained from the appropriate authority in 
Kerala State, would he sufficient. But 
under the impugned sub-rule such a de=- 
claration would not suffice and a further 
declaration in Form C must be obtained 
from the appropriate authority in the 
State of Andhra Pradesh where the 
Kerala dealer might not even have been 
registered, The impugned sub-rule would 
be inconsistent with the provisions of sub- 
section (4) of Section 8. 


4. Sub-section (3) of Section 13 of 
the Act prescribes that the State Govern- 
ment may make rules not inconsistent 


with the provisions of the Act and thel 


rules made under sub-section (1) to carry 
out the purposes of the Act, Since the 
impugned sub-rule is clearly inconsistent 
with the provisions of sub-section (4) of 
Section 8, it must be declared ultra vires. 


5. The writ application is allowed 
and the impugned sub-rule (11) of Rule 
12: is declared ultra vires. A writ of man- 
damus be issued directing the State Gov- 
ernment not to give effect to the impugn- 
ed rule. In the circumstances there will 
be no order as to cost. ; 

S. ACHARYA, J.:— 6.. I agree. 


Petition allowed, 





AIR 1971 ORISSA 108 (V 58 C 33) 
A. MISRA AND B. K. PATRA, JJ, 
Balmakunda Singh Rai and others, 
Petitioners v. Chitrabhanu Singh Rai and 
others, Opposite Parties, 


Civil Revn. No. 279 of 1964, D/- 20-1- 
1970, from order of Sub-J., Bolangir, Dj- 
15-9-1964. 


Court-Fees and Suits Valuations — 
Court-Fees Act (1870), Ss. 7 (vi) (a) and 
7 (iv) (ce) and Sch. II, Art. 17-A (both 
Sections and Article as amended in Orissa) 
— Claim for partition and allotment of 
share — Exclusion from joint property 
net alleged — Court-fees payable would 
be under Sch. H, Art. 17-A. 


It is the allegations in a plaint and 


_nature of a suit that determine which 


provision of Court-fees Act should govern 
a case, irrespective of the defence puf 
forth. 
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Where a plaintiff alleges that be was 
fn joint possession of properties with the 
defendant and claims partition with a 
declaration of his share. 


Held (1) as the plaintiff never alleg- 
ed exclusion from possession S. 7 (7i) (a) 
fis not attracted. 

(2) The suit being mainly for parti- 
tion and allotment of a share, inclusion 
of a prayer for declaration will not bring 
the suit under S. 7 (iv) (c). AIR 1938 
Pat 22 (FB), Rel. on. (Para 7) 

(3) In a partition suit alleging joint 
possession with the defendant, it is not 
possible to estimate tha claim in money 
value and the suit for Court~fees would 
` be governed by Sch. II, Art. 17-A. 

(Para 7) 

Cases Referred: Chronological’ Paras 
(1938) AIR 1938 Pat 22 (V 25) = 
ILR 16 Pat 766 (FB), Ramkhela- 

wan Sahu v. Bir Surendra Sahi 7 

B. Mohapatra and R. K. Mohapatra, 
for Petitioners; B. K. Pal and Govt. Advo- 
cate, for Opposite Parties. 


A. MISRA, J.:— Flaintiffs are the 
petitioners. The only point for conside- 
ration in this revision relates to the 
appropriate provision of the Court-fees 
Act which will govern the plaintiff’s suit 
for purposes of court-fees and jurisdic- 
ticn. 

2.. The suit was filed with tha fol- 
lowing prayers; (a) Properties described 
in Sch. A at the foot of the plaint be 
divided into two equal shares after decla- 
ration that the plaintiffs are entitled to 
half share out of the suit properties and 
the same be allotted to the plaintiffs and 
_(b) portion of the suit properties, if any, 
transferred by defendants without legal 
necessity be allotted to their shar2. A 
„genealogy of the family is given in the 
plaint showing that plaintiffs represent 


one branch and defendants another 
branch of.the joint family descended 
from the common ancestor Sadananda 


Singh Ray. The suit properties, it is 
alleged appertained to the zamindari and 
thikadari interest belonging to the joint 
family, but the said interest being im- 
partible in character, it devolved only on 
one heir, though the ancestral and joint 
character of the property was never lost. 


In a previous suit filed by plaintiff 
No. 1, though his claim for partitior was 
negatived on the ground that the zemin- 
dari was impartible, maintenance az the 
rate of Rs. 125/- a month out of the estate 
was decreed in his favour as a member 
of the joint family. After abolition of the 
zamindari in 1952 and thikadari interest 
in 1954, the character of impartibility 
came to an end, and es such, plaintiffs 
became entitled to partition and allot- 
ment of their share of bhogra lands 
which were converted into raiyati. 
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3. The suit: is valued at’ Rs. 
46,000/-.for the purpose of court-fee and 
jurisdiction, but a fixed zourt-fee of Rs, 
150/- has been paid. On objecticns rais- 
ed by defendants regarding the correct- 
ness of the valuation given and the court- 
fee paid, the learned Suborcinat= Judge 
assessed the value of the entire properties 
at Rs. 3,00,500/- arid the share claimed by. 
plaintiffs at Rs. 1,50,250/-. Acccrdinply, 
he directed the plaintiffs to pay ad valo- 
rem court-fee on the said amourt. 

4, Learned counsel for petitioners 
contends that the court telow has erred 
in directing the plaintiffs to pay ad valo- 
rem court-fee on the market valu2 of the 
share claimed holding that the suit is 
governed by Section 7 (vi) (a) of the 
Court-fees Act as amended in Orissa, 
According to him, a suit of the present 
nature will be governed by Art. 17-A of 
Sch. II of the Court-fees Act as emended 
in Orissa and only a fixed court-fee is 
payable. 


5. Section 7 (iv) (b) of the parent 
Act governed suits to enforce a right to 
share any property on the ground that 
it is joint family property. Under the 
Orissa amendment of the Court-fees Act, 
a specific provision has been made for 
partition suits in Section 7 (vi) fa). The 
result of the amendment is that in Orissa, 
a suit for partition and separate posses- 
sion of a share of joint family troperty 
or of joint property or to enforze such 
rights when plaintiff alleges that he has 
been excluded from possession of fhe pro- 
perty falls to be governed by the amend- 
ed. clause.’ 


Such a suit has to be valued accord- . 
ing to the market value of the share in 
respect of which the suit is instituted and 
ad valorem court-fee has to be paid on 
such valuation. It is contended by learn- 
ed counsel for petitioners and we agree 
with him that to attract the application 
of the amended provision Sectior 7 (vi) 
(a), plaintiff must allege to have been 
excluded from possession of the property 
of which he claims to be a coparcener or 
co-owner. Nowhere in the plaint, there 
is any allegation of plaintizfs having been 
excluded from possession of the suit pro- 
perties. On the other hand, their speci- 
fic case is that so long the property ‘carri~ 
ed with it its imparticle character, defen~ 
dant No. 1 held it as representing the 
entire family. In other words, plaintiffs 
allege that in the eye of law, they were 
in joint possession of the properties as 
members of the joint family. 


6. Mr. Pal, learned counsel ap- 
pearing for opposite parties, while not 
disputing that the amerded provision 
Section 7 (vi) (a) will be attracted only 
where there is an allegation of exclusion 
from possession, contends that in fact the 
properties do not constitute joint family. 
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properties and plaintiffs were never in 
possession either actually or construc- 
tively. It is not disputed that determina- 
tion of the question as to which provision 
of the Court-fees Act will govern a parti- 
cular case will depend on the allegations 
contained in the plaint and the nature 
of suit as framed by the plaintiffs irres- 
pective of the defence that may be put 
forth. If. as contended by Mr. Pal, the 
properties are not joint family properties, 
such a defence will be available to him 
and the suit may fail if the properties 
are not found to be joint family proper- 
ties. This, however, will not justify con- 
struing the plaint as one where plaintiffs 
allege to have been excluded from posses- 
sion. Therefore, the court below has 
erred in holding that the suit as framed 
is one governed by the amended Section 
7 (vi) (a) of the Court-fees Act. 


T. I£ the suit is not governed by 
the amended Section 7 (vi) (a), the next 
point for consideration is the appropriate 
provision which will govern it. No spe- 
cific provision has been made in regard 
to suits for partition where plaintiffs 
claim to be in actual or constructive 
possession of the properties. Learned 
counsel for petitioners contends that such 
suits will be governed by the residuary 
Art. 17-A of the second Schedule which 
deals with cases where it is not possible 
to estimate at a money value the sub- 
ject-matter in dispute and which is not 
otherwise provided for by the Act. It is 
well settled that in partition suits where 
plaintiff alleges to be in joint possession, 
it is not possible to estimate the subject- 
matter at a money value, because in such 
cases, what is sought is, in substance, a 
change in the mode of enjoyment and not 
recovery of possession of the property 
which plaintiff claims to be already in 
possession with his co-sharers. This view 
is not seriously disputed by Mr. Pal, but 
he contends that taking the substance of 
the plaintiff's claim in the present suit, 
it is really one for declaration of the pro- 
perties being joint family properties and 
recovery of possession of a share. In 
such a case, it is argued that even if on 
the allegations the suit is held not to be 
governed by Section 7 (vi) (a) as amend- 
ed, it will be governed by S. 7 (iv) (c) 
of the Court-fees Act. 


In this connection, he refers to para 
10 of the plaint and the prayer of plain- 
tiffs which includes a declaration that 
plaintiffs are entitled to half a share. 
Para 10 of the plaint does not lend sup- 
port to the contention advanced, inasmuch 
as, it is stated therein that certain aliena- 
tions made by defendants without legal 
necessity are liable to be taken into 
account in their half share of the suit 
properties. Thus. there is no prayer or 
[relief claimed to set aside any of the 
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alienations. So far as prayer (a) is con- 
cerned, it is couched in language which 
may appear as if plaintiffs want a decla- 
ration of their right to half share and 
partition and allotment of the same as a 
consequential relief. It is argued for 
petitioners that merely because the prayer 
makes reference to such a declaration, it 
cannot be construed as a suit for declara- 
tion of a title with consequential relief. 
Even if in the prayer portion there is a 
claim for declaration, the plaint should 
be examined to see whether it is a decla- 
ration properly so-called and whether 
such a declaration is necessary to entitle 
the plaintiffs to get the relief. 


Reliance is placed in support of this 
contention on a decision reported in AIR 
1938 Pat 22 (FB), (Ramkhelawan Sahu v. 
Bir Surendra Sahi). That was a suit for 
recovery of possession, though a claim 
for declaration of right to the property 
was also made in the plaint. It was held 
that the claim for declaration was un- 
necessary and amounted to nothing more 
than a finding of fact on the basis of 
which the relief claimed by the plaintiff 
can be granted. In the present case, a 
consideration of the entire plaint shows 
that the specific case of plaintiffs is that 
the properties are joint family properties 
and they are in joint possession of the 
same. On the basis of these allegations, 
they claim partition and allotment of 
half a share. This being the frame of 
the suit, the inclusion of a claim for a 
declaration in the prayer cannot amount 
to a declaration properly so-called, but 
refers only to a finding of fact on the 
basis of which plaintifis claim division 
and allotment of half a share to them. In 
the aforementioned Patna case, it was 
observed: 


“The distinction between the remedy 
sought and the finding of fact necessary 
to justify the granting of that remedy 
may be simply tested by considering 
whether the plaintiff obtaining an order 
for possession but having been refused 
a formal declaration in the decree could 
come to the appellate court with a com- 
plaint that he had not received the whole 
remedy for which he had asked.” 


Applying this test, if partition and allot- 
ment of their share are allowed to the 


plaintiffs, they cannot go to the appellate 


court complaining that they have not 
received the whole of the remedy which 
they had asked by not being given the 
declaration claimed. Thus, as the suit is 
framed, it cannot be construed as one for 
declaration with consequential relief, 
Necessarily, the only other provision of 
the Court-fees Act whicn will govern the 
present suit is Sch. II, Art. 17-A where- 
under fixed court-fee is payable. It is 
immaterial in this case whether the juris- 
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dictional value of the property is Rs. 
46,000/- as alleged in the plaint o? Rs. 
` 3,00,500/- as assessed by the court below, 
because the court-fee is the same. In 


either case, the same court has jurisdic- 
tion to entertain the suit. 


8. In the result, we allow tke re- 
vision, but in the circumstances without 
costs, set aside the order of the court 
below and hold that the suit has been 
property valued and proper couct-fee 
paid. 


B. K. PATRA, J.:— 9. I agree. 
Revision allowed. 


AIR 1971 ORISSA 111 (Y 58 C 4) 
G. K. MISRA. C. J. AND 
S. ACHARYA, J. 
Balabhagas Hyulaschand, Petitioner 
v. State of Orissa represented by The 
Commissioner of Sales Tax, Opposite 
Party. : 


S. J. C. No. 41 of 1968, D/- 22-4-1970. 


Sales Tax — Central Sales Tax Act 
(1958), Ss. 3 and 4—Sale in course of inter- 
State trade or commerce — Contract for 
sale of jute in Orissa to mill in West Ben- 
gal—Jute to be moved to West Bengal for 
‘approval and appropriation towards con- 
tract according to covenant — Title pass- 
ing in West Bengal — Held transection 
was in course of inter-State trade or com- 


merce under S. 3(a), as S. 4(a) is subject. 


to S. 3(a) — Movement of goods from 
Orissa was direct and necessary conse- 
quence of important covenant regarding 
weighment approved of specifications and 
final acceptance — The completed scle in 
West Bengal occasioned movement of 
goods. AIR 1961 SC 65 & (1970) 25 STC 
26 (SC) & (1970) 25 STC 60 (SC), Foll; 
AIR 1954 SC 459 & ATR 1959 SC 837 & 
AIR 1970 SC 1281, Disting; (1969) 23 STC 
86 (Mad), Dissented from. 

(Paras 8, 14, 15) 


Cases Referred : Chronological Paras 
(1970) AIR 1970 SC 1281 (V 57) = 

Civil Appeals Nos. 2105 and 2106 

of 1969, D/- 2-3-1970, Tata Engi- 

neering and Locomotive Co, Ltd. 

v. Asstt. Commr. of Commercial 

Taxes at 
(1970) 25 STC 60 = 1970 Jab LJ 49 

(SC), Hanuman g Corpn. 


Ltd, v. Commr., Sales Tax, Ma- 

dhya Pradesh, Indore LE 
(1970) 25 STC 26 = 1970 MPLJ 506 

(SC), Commr. of Sales Tax, Indore 

v. Allwyn Cooper At 
(1969) 23 STC 86 = ILR (1969) 3 

Mad 265, Cement Distributors (P) 

Lid. v. Dy. Commercial Tax Offi- ib 

cer i 
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(1961) AIR 1961 SC 65 (V 48) = 11 

STC 655, Tata Iron and Steel Co. 

Ltd. v. S. R. Sarkar 8 
(1959) AIR 1959 SC 887 (V 45) = 

10 STC 297, Commr. of Sales Tax 

v. Husenali Adamji and Co. 9 
(1954) AIR 1954 SC 459 (V 41) = 

5 STC 193, Sales Tax Officer v., 

Budh Prakash Jai Prakash 

R. Mohanty, for Petitioner; 
Mohapatra (Standing Counsel S. T.), 
Opposite Party. 

G. K. MISRA, C. J.:— The Tribunal 
was called upon to make a statement of 
the case and refer the following question 

“Whether title to the goods passed 
after approval at the site of the mills or 
in Orissa”. 

In the course of hearing we were of 
opinion that the appropriate question 
would be: 

“Whether, in the facts and circum- ' 
stances of the case, there was a sale in 
the course of inter-State trad or whe- 
ther there was only an internal sale in 
West Bengal.” 

Counsel addressed us on the basis of the 
aforesaid modified question, which of 
course was not set out in the order sheet. 

2. The relevant facts as given in 
the statement of the case, may be narrat- 
ed in brief. 


- The petitioner is a firm which carries 
on business in jute. It purchases jute in 
Orissa and sends it outside the State to 
various jute mills in West Bengal. The 
headquarters of the firm is at 161/1, 
Mahatma Gandhi Road, Calcutta-7. For 
the quarter ending 30-6-68, jute worth 
Rs. 2,43,992.71 P. and Rs. 96,756.40 P. was 
despatched from Cuttack end Dhenkanal 
railway stations respectively to West Ben- 
gal. The transaction was through a 
licensed broker “East Incia Jute and 
Hessian Exchange, Ltd.”. The procedure 
followed was that jute: was basing des- 
patched to the sidings of che jute mills. 
It would appear from a letter dated 14th 
September, 1963, written ky the Manag- 
ing Agents Kettlewellbullen & Co., Ltd., 
addressed to the petitioner — in which 
the terms and conditions cf the contract 
were set out — that the jute mills had 
no agents or branch offices in Orissa to 
make purchases of jute. After arrival of 
the jute at the mill sidings it is carefully 
inspected by the mills in respect of 
quality, moisture, etc. If it is found 
acceptable. purchase is finally; settled. 
If it is not up to the grade it is rejected. 
The jute is purchased on the basis of 
delivery at the mill sidings in Calcutta 
and accordingly the mills do nst pay any 
railway freight or other charges for” 
bringing it there. The sellers generally 
book the jute in the name of the mills 
as the railways do not accept any book- 
ing to the mills’ sidings unless the goods 
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are booked in the name of the mills. 
Payment for the value of jute is made 
fn Calcutta. Purchase is made on the 
basis of weight ascertained at the mills. 
Every responsibility in respect of quality, 
moisture, shortage in weight and risk in 
transit lies upon the seller. This letter 
was produced before the Tribunal and is 
‘a part of the, paper book. It is the com- 
mon case of the parties that the terms 
and conditions enumerated in this letter 
governed the terms and conditions under 
wnich the transactions were effected dur- 
ims the quarter ending 30-6-1960. The 
Statement of facts has been made on the 
besis of the terms mentioned in letter 
deted 1-4-60, addressed to the petitioner 
br the licensed broker, which are more 
or less to the same effect. It is mention- 
ec. therein that 90 per cent of the pay- 
ment was to be made in cash against 
documents and the rest on approval. 
a5 The assessing authorities upto 
the stage of the Tribunal were of opinion 
tkat there was sale of jute in the course 
of inter-State. Being aggrieved the peti- 
_ tioner asked for a reference. It was re- 
jected. Thereafter the petitioner moved 
this Court which in exercise of its juris- 
diction under Section 24(3) of the Orissa 
_ Sales Tax Act called upon the Tribunal 
to make a statement of the case. That 
is how this reference has been made. 


4, The points which arise for ‘con~ 
sileration in this reference are: 

(1) Did title to the goods pass in 
Ovzissa or in West Bengal?-. 

(2) Even if title in the goods passed 
in West Bengal whether in the facts and 
circumstances of this case, the transaction 
ccnstituted “sale in the course of inter- 
Sate trade”? 


5. So far as the first question is 
ecncerned, there can hardly be any doubt 
that title to the goods passed in West 
B2ngal and not in Orissa. The jute, at 
tke time of its despatch, was an unascer- 
tained goods. As per the terms and con- 
ditions of the agreement, the mills re- 
tained full liberty to reject the goods if 
they did not come up to the prescribed 
specifications. Though, for the sake of 
ccnvenience the mills themselves were 
the consignees, the goods had to be des- 
patched at seller’s risk until delivery at 
the siding of the mills, Weight was to 
ba taken at the siding of the mills and 
on the basis of that weight final payment 
was to be made. Until appropriation was 
made by the mills at the sidings there 
was no passing of title. 


6. To appreciate this point it will 
be useful to scrutinise the provisions of 
Sections 3 and 4 of the Central Sales Tax 
Act, 1956 (Act 74 of 1956). 


“3. A sale or purchase of goods shall 
be deemed to take place in the course of 
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inter- State trade or commerce if the sale, 
or purchase— 

(a) occasions the movement of. goods 
from onè State to another; or’. 

(b) is effected by a transfer of docu- 
ments of title to the goods during their 
movement from one State to another. 

Explanation 1. Where goods are de~ 
livered to a carrier or other bailee for 
transmission, the movement of the goods 
shall, for the purposes of clause (b), be 
deemed to commence at the time of such 
delivery and terminate at the time when 
delivery is taken from such carrier or 
bailee. 

Explanation 2. Where the movement 
of goods commences and terminates in 
the same State, it shall not be deemed to 
be a movement of goods from one State 
to another by reason merely of the fact 
that in the course of.such movement the 
goods pass through the territory of any 
other State. 

4. (1) Subject to the provisions con- 
tained in Section 3, when a sale or pur- 
chase of goods is determined in accord- 
ance with sub-section (2) to take place 
inside a State. such sale or purchase shall 
be deemed to have taken place outside 
all other States. 


(2) A sale or purchase of goods shall 
be deemed to take place inside a State 
if the goods are within the State— 

(a) in the case of specific or ascer~ 
tained goods at the time the contract of 
sale is made; and 


(b) in the case of umascertained or 
future goods, at the time of their appro- 


priation to the contract of sale by the > 


seller or by the buyer, whether assent of 
the other party is prior or subsequent to 
such appropriation. 

Explanation:— Whether there ïs a 
single contract of sale or purchase of 
goods situated at more places than one, 
the provisions of this sub-section shall 
apply as if there were separate contracts 
in respect of the goods at each of such 
places.” 


Section 4 (1) of the Act lays down 
the principles as to when a sale of goods 
can be said to take place outside a State. 
The prescriptions in Section 4(2) must 
first be applied, to determine whether a 
particular sale is inside a State. If it is 
inside a particular State it must be out- 
side all other States as laid down in 
Section 4(1). 

Section 4(2) (b) deals with unascer- 
tained or future goods. In the case of 
unascertained or future goods the sale 
shall be deemed to have taken place in- 
side a particular State at the time of 
their appropriation by the buyer where 
the buyer retains the condition to give 
his consent in the matter of such appro- 
priation. In the present case, the buyer 
reserved his right of appropriation of the 
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i E ‘goods and therefore title to 


the goods’ passed in West Bengal at the 
time. of appropriation. 


Such sale must -bé held to have taken i 


place outside Orissa. 


7. The: riext question for catia : 
ration is whether the completed sale in 
West Bengal after appropriation was made- 


fn the course of inter-State trade. 

Section 4(1) lays down that it is sub- 
fect to the provisions contained in Sestion 
3. In other words, even if title ta the 
property passed in West Bengal, still such 
sale would not be an internal sale in 
West Bengal but would be one in the 
course of inter-State trade if the sale 
occasioned movement of goods =rom 
Orissa to West Bengal: 


8. The meaning of the expression 
“occasions movement of goods from one 
State to another” in Section 3(a) is now 
well settled. 

In 11 -STC 655 = (AIR 1961 SC 65), 
Tata Iron and Steel Co. Ltd. v., S. R. Sar- 
kar—which has been consistently followed 
`n all subsequent Supreme Court deci- 
sions—Justice Shah, speaking for the 
majority, observed thus:— 

“A mere contract of sale which does 
not result in transfer of property occa- 
sioning movement of goods from one State 
to another does not fall within the terms 
of Séction 3(a). That transaction clone 
fn which there is “transfer of goods’ on 
the hire-purchase or other systems of 
payment by instalments is included in 
the definition of “sale” (page 666). 

“Clause (a) of Section 3 covers sales, 
other than those included in clause (b) 
fin which the movement of goods from 
one State to another is the result -c£ a 
covenant or incident of the contract of 
sale, and property in the goods passes 
In either State (page 667). 

But sub-section (1) (of Section 4) 
having been made subject to the provi- 
sions contained. in Section 3, it is evident 
that it is only those sales which were not 
fn the course of inter-State trade or com- 
merce, should be determined under sub- 
section (1) of Section 4 as having taken 
place outside a State. We are unable to 
hold that any weight can be attached to 
the argument that if it was the object of 
the Legislature by enecting sub-section 
(2) of Section 4 to explain the expression 
“where the sale is effected” as used in 
clause (ii) of the Explanation to Section 
2(a), the Legislature would have express- 
ly stated so. Nor are we able to agree 
that the contention that Section 4 only 
seeks to define “outside sales”-and is not 
Intended to locate the place where the 
sale is effected. The argument tha: by 
the application of Section 4, sub-section 
(2) in cases where the goods sold are un- 
ascertained or future goods, there would 
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force. In any event Section 4(2) may - 


-not be denied its full operation, merely 


because difficulty may be encountered in 


‘some cases in ascertaining the place where 


it is effected by the application af the , 
rules set out therein” (page 672), i 


The underlined expression in the 
passage quoted above (at page 667) shows 
that title in the goods may pass either in 
Orissa or in West Bengal, and yet the 
transaction may be an inter-State sale if - 
the conditions prescribed in Secticn 3(a) 
are fulfilled. But in order that, such sale 
would come within the ambit of inter- 
State trade or commerce, the movement 
of the goods must be the result of a co- 
venant or an incident of the contract of 
sale. In this case, if the jute mills in 
West Bengal’ would have rejected the 
goods and would not have appropriated 
them to the contract, there would be no 
transfer of title and consequently no sale, 
as “sale” within the meaning of Section 
2(g) of the Central Sales Tax Act ‘does 
not include a mere agreement to sell, 
In such a case, neither Orissa nor West 
Bengal could tax an agreement to sell. < 
But the position is different wher2 the : 
agreement to sell umnascertained goods “: 
ultimately matures into a completed sale 
which involves transfer of property. In 
this case, ultimately the goods were ap- 
proved at the siding of the mills and 
accordingly there was a completed sale. 
Even though title to the property -passed 
in West Bengal and the sale was complet- 
ed there, the transaction would be taxable 
as a “sale in the course of inter-State trade 
or commerce” because the movement of 
the jute from Orissa to West Bengal was 
the result of a covenant entered into be- 
tween the petitioner and the jute mills, 
through the licensed broker, -that the 
goods should be moved to the sidings of 
the mills for final approval. and appro- 
priation towards the contract. Thus, 
though title to the jute passed In West 
Bengal and ordinarily the transaction 
would have been an internal sale within 
the meaning of Section 4(2) (b), it would, 
In this case be a sale in the -course of 
inter-State trade or commerce under Sec- 
tion 3(a), as Section: 4(a) is subject to 
The movement of the goods} 
to West Bengal was a direct and neces- 
sary consequence of the important co- 
venant regarding weighment, approval of 
specification and final acceptance. Thus, 
the.movement was in performance of the 
terms of the contract. 


9. Mr. Mohanty , placed reliance 
on 5 STC 193 = (AIR 1954 SC 459). Sales 
Tax Officer v- Budh Prakash Jai Prakash, 
to show that an agreement to sell is nof 
taxable, After the aforesaid Supreme 
Court decision, the point has become ele- 
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ï does not assist the’ solution of the pro- 
blem arising out of Section 3(a). Similarly, 
10 STC 297 = (AIR 1959 SC 887), Commr. 
of Sales Tax v. Husenali Adamji & Co. 
merely supports the conclusion that title 
does not pass in case of unascertained 
goods until appropriation is made. That 
again does not carry the matter far. 


10. Reliance was placed on a Divi- 
sion Bench decision of the Madras High 
Court in (1969) 23 STC 86 (Mad), Cement 
Distributors (P.) Ltd. v. Dy. Commercial 
Tax Officer in support of the conclusion 
that the despatching State has no juris- 
diction to tax. the transaction as an inter- 
State sale merely because. movement of 
foods is involved. We have -carefully 
gone through the aforesaid decision and 
with great respect we are of opinion that 
{beir Lordships have not given due 
weight to Section 4(1) being subject to 
Section 3(a). Emphasis has been laid in 
the Madras case on Section 4(2) (b) as if 
it is independent of Section 3(a)- 


1i. Mr. Mohanty also placed reli- 
ance on an unreported decision of the 
v Supreme Court in Tata Engineering and 
_ Lecomotive’ Co., Lid v. Asstt. Commr. of 
Commercial Taxes, Civil Appeals Nos. 
S105 and 2106 of 1969, Di. 2-3-1970 = 
(since reported in AIR 1970 SC 1281). 
“his decision is distinguishable ` on facts. 
There the dispute related to the assess- 
ment made in respect of vehicles which 
moved from the manufacturing plant in 
-amshedpur to the stockyards in different 
States in the country. Sales tax had 
been duly paid in accordance with the 
respective State laws on the sales effect- 
ed from the stockyards there. The facts 
cf that case. were that the appellant did 
not maintain any stockyard in the State 
cf Bihar, but stockyards were maintained 
in different-States. This was done for 
the purpose of more effective distribution 
cf the vehicles particularly among the 
net-work of dealers. These stockyards 
were operated by the appellants own 
personnel and the sales of vehicles were 
effected to the dealers as well as otber 
users in the different States from the 
stockyards. There was therefore no 


“sale in’ the course inter-State trade or 


commerce.” 


12. Our conclusion is. supported 
by (1970) 25 STC 26 (SC); Commr.’ of 
Sales Tax, Indore v. Allwyn Cooper and 
(1970) 25 ‘STC 60 (SC), Hanuman Mining 
Corpn. Ltd. v. Commr., Sales Tax, Ma- 
dđhya Pradesh, Indore. ` 


In the first case, the respondent carri- 
ed on business of selling manganese or 
sold manganese ore pursuant to four con- 
tracts. Under the first two contracts, 
there was a clause to the effect that the 
price was F.O.R. Katangjhiri railway sta- 
. ae „aran 
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“first weighment at the Gondia weigh- 
bridge (which is located in Maharashtra 
State). which was en route between the 
place of despatch and the destination in 
the State of Maharashtra should be the 
basis for final account. In the other two 
contracts there was a specifice clause that 
the price would include railway freight 
from the loading station in Madhya Pra- 
desh to the port of Visakhapatnam in the 
State of Andhra Pradesh and the balance 
of 10 per cent of the price was to be paid 
in the case of one contract after loading 
weighing and despatch of the ore to the 
port, and in the case of the second after 


- acceptance of the goods in the plots of 


the buyers at the port. Their Lordships 
held that the performance of each one of 
the contracts necessarily involved move- 
ment of the goods from the State of Ma- 
dhya Pradesh to the State of Maharashtra 
or Andhra Pradesh and the sales under 
the four contracts were inter-State sales 
under Section 3(a) of the Central Sales 
Tax Act, 1956. 


In the second case, their Lordships 
held that as the first weighment at Gondia 
weigh -bridge was . the basis for fixation 
of the price of manganese ore, the parties 
necessarily contemplated movement of 
goods to the Gondia weigh-bridge and 
the weighment of the goods at Gondia in 
performance of the terms of the contract. 
The movement of the goods across the 
frontier was a direct and necessary con- 
sequence of the important covenant with 
regard to the fixation of price. Therefore, 
the sales were inter-State sales. 


13. The same principle would 
apply in the present case. Weighment, 
approval and appropriation of the jute 
were to be done at the siding of the jute 
mills under the terms of the agreement. 
On the basis of these terms, the movement 
of the jute had to take place from Orissa 
to West Bengal. Completed sales in West 
Bengal therefore -occasioned the . move- 
ment of the jute from Orissa to West 
Bengal and would come within the scope 
of Section 3(a). The sales were in the 
coursé of inter-State trade or commerce. 


14. ‘There is no dispute before us 
that if the sales were in the course of 


` Inter-State trade or commerce, the taxing 


authorities in Orissa were within their 
jurisdiction to tax the sales. 


15. We would accordingly answer 
the questions thus:— 


(i) Title to the jute passed In See 
Bengal and not in Orissa. 


(ii) Even though title. to. the jute 
passed in West Bengal the sales were in 
the course of inter-State trade or-com- 
merce, as the completed sales occasioned 
the movement of the jute from Orissa to 
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16. On the aforesaid analysis, the 
reference is discharged, but in the circum- 
stances of the case, there will be no czder 
as to costs. ot 

S. ACHARYA, J.:— 17. I agree. 

3 Answer accordingly. 
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S. K. RAY, J. 
Biswanath Panda, Appellant v. Cada- 
dhar Panda and another, Respondents. 


Second Appeal No. 643 of 1964, D/- 
19-8-1969, from decision of 5th Addl. Sub- 
J., Cuttack, D/- 19-9-1964. 


(A) Easements Act (1882), Section 60 
and Preamble — Though Section 60 hes no 
application in Cuttack, its principles app’ — 
License — When can be revoked — Here 
licence or licence coupled with grant — 
Test of. 

Though Section 60 of Easements Act is 
not applicable in Cuttack, the principles zon- 
tained therein are. (Pare 18) 

A license may be created by deel or 
by parol and in either case a mere license 
is revocable, but where it is coupled with 
a grant, it becomes irrevocable. Jn cas2 of 
a license by parol cone with a gram: of 
interest which is incapable of being grented 
otherwise than by deed, such a license >pe- 
rates as a mere licence because of the ava- 
lidity of the grant and is revocable. 

(Pare 12) 

A mere license does not create any 
estate or interest in the property to which it 
relates, It only confers legality on ar_act 
which would otherwise become unlawh_. A 
license may be purely personal, gratuitous 
or contractual. The first two ass= of 
mere licenses are revocable, the thitd class 
is revocable or not revocable accordin= to 
the express or implied terms of the contract 
between the parties. A license coupled -vith 
grant of an interest in nature of proper-y is 
not revocable. Such a license is a right to 
enter on land and enjoy a profit a preadre 
or other incorporeal hereditament. (Para 18) 

To understand the true nature of the 
relationship between the licensor and the 
licensee, the decisive consideration is the in- 
tention of the parties. Where there is no 
formal document embodying the teros of 
agreement, the intention is to be infe=red 
from surrounding circumstances and the con- 
duct of the parties. The test of exclusive 
possession is by no means decisive of xis- 
tence of a tenancy or license. A grant con- 
ferring exclusive possession may, in ¥ery 
many cases operate as a mere license. AIR 
1965 SC 610 & ATR 1959 SC 1262, Rel on. 

(Para 14) 

(B) Civil P, C. (1908), Order 8, Rube 2 
— Alternative defence of adverse possession 
— Plea should be specifically raised. AIR 
1964 SC 1254, Foll. (Limitation Act (1958) 
Articles 64-65). (Para 19 
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Cases Referred: Chronological 
(1965) AIR 1965 SC 610 (V 52) = 
(1964) 6 SCR 642,.M. N. Clubwala 
v. Fida Hussain Saheb 
(1964) AIR 1964 SC 1254 (V 51) = 
1964 SCD 910, S. M. Karim v. 
Mst. Bibi Sakina . 19 
(1959) AIR 1959 SC 1262 (V 46) = 
(1960) 1 SCR 368, Associated Ho- 
tels of India Ltd. v. R. N. Kapoor 14 
(1940) AIR 1940 PC 202 (V 27) = 
ILR (1940) Kar (PC) 406, Bishun 
Dayal v. Kesho Prasad 
(1678) Vaugh 330 = 124 ER 1098, 
omas v. Sorrol 11 


N. Mukherjee, for Appellant; L. K. 
Dasgupta, J. K. Mitra and J. M. Mitra, for 
Respondents. 


JUDGMENT :— This is the sole de- 
fendant’s second appeal from the confirmin 
decision dated 19-9-64 of Sri D. Hota, 5 
Additional Subordinate Judge, passed in 
T. A. No. 155/64. 


2. The suit was for eviction of the 
defendant from the suit-land of 0.082 deci- 
mals in extent with a house standing there- 
on, appertaining to C. S. Plot No. 149 of 
Khata No. 42 situated in Cuttack Municipa- ` 
lity Ward No. 7 bearing holding No, 944 
and for delivery of Khas possession thereof 
to the plaintiff. The plaintiff also claimed 
relief of permanent injunction restraining the 
defendants from interfering with the posses- 
sion of the plaintiff after eviction from the 
suit-land. 


Paras 


8. The plaintiffs case is that the 
suit-land ‘originally belonged to Janardan 
Panda, grandfather of plaintiff-1. One Chin- 


tamani Panda, adoptive father of defendant 
Biswanath Panda, is the sisters son of the 
said Janardan Panda, This Chitamani be- 
came an orphan at an early age His father 
had left him a destitute by selling away all 
the family properties. Janardan his mater- 

uncle, out of compassionate grounds took 
upon himself the responsibility of - rearing 
him up. He, therefore, took Chintamani 
into his house brought him up and got him 
married and allowed him to reside in the 


suit house. He was occupying the said 
house till his death on 20-11-60. He left 
his widow Radhamani and the present de- 


fendant Biswanath Panda his adopted son 
as his heirs, Janardan died in 1955. His 
son Jagaranath had predeceased him. So 
at the time of his death, his grandson, 
plaintiff-1 and his daughter-in-law, plaintiff-2, 
were alive and succeeded to his property in- 
cluding the suit-premises. The plaintiffs 
wanted the suit-land and the house standing 
thereon for themselves. So they sent a re- 
gistered notice on 1-10-60 through their 
advocate demanding that the defendant 
should vacate-the premises by the end of 
December, 1960. There was no reply to 
this notice. 

4. The original defendant was 
Radhamani Debi, the widow of Chintamani 
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she died and the present defendant the ad- 
opted son of Biswanath was, by an order of 
the Court dated 20-8-1963, substituted in 
-ace of the original defendant Radhamani 
ibya. The original defendant Radhamani 
Libya filed a written statement on 18-7-61. 
The present defendant, the adopted son of 
intamani Panda, . filed another written 
statement on 19-9-1963. : 
5. The plea of the substituted d 
fendant in substance, was that the suit-pro- 
p2tty was’ purchased by late Chintamani 
uoder an oral sale for a consideration of 
Bs. 50/- from the original owner about forty 
years ago. In pursance of that sale Chin- 
temani took delivery. of possession of the 
suit-land. Thereafter Chintamani construct- 
ed a permanent building with latrine and 
well with his own money and acquired the 
status of a permanent tenant under the land- 
lad Sri Laxminarayan Thakur. The land- 
lcd demanded exorbitant sum of money 
fcr mutating his name which he was un- 
willing and unable to pay. He did not, 
therefore, proceed any er in the mat- 
ter of mutation as he was closely related to 
tke transferor who was his maternal uncle.. 
He further says that Chitamani went on pay- 
icg the rent and getting rent-receipts in the 
name of original owner Janardan in the cur- 
rent settlement of 1931 and he was recorded 
tc be in possession as Pattadar under the 
Imdlord in the record of rights. Chinta- 
wani’s possession, therefore, was in his own 
wht. 


6. The defendant raised an alter- 
native plea of acquisition of occupancy right 
by adverse possession.. In regard to thi 
.ea, it is stated that Chintamani after him, 
Bs widow Radhamani, -and after her the 
present defendant being in continuous and 
pzaceful possession for more than last forty 
years ousting the plaintiffs and their prede- 
cessor’s an indefeasible right to the. suit-pro- 
perty has been acquired by such adverse 
possession. 

7. The main. question that was con- 
sidered by the trial Court and also by the 
Icwer appellate court is if Chintamani Panda 
was merely a licensee as asserted by the 
plaintiffs or the defendant was the owner 
o? the suit-premises by virtue of an oral sale 
ie a consideration of Rs. 50/- as alleged by 


"8. . The trial court on a thorough 
consideration of the oral and documentary 
evidence on record returned the following 


findings: 

ti) Chintamani was not the Pattadar. 
Ee was in possession of the suit-property 
o= which the real pattadar was Janardhan 


Fanda, his maternal uncle. 


(2) The rent-receipts, Ext. 1 series do not . 


indicate that Chintamani had paid rent in 
respect of the suit-holding as Pattadar. Chin- 


temani’s name appear in some of the receipts 


as the man in possession but not as the 
Pattadar. . a 
_ (S) The Zamabandi _ registers, Exts. F 


Biswanath v: Gadadhar (Ray M.Y 


: dence of the plain 
- Chintamani was allowed merely to stay in 


A.L R, 


dan as the Pattadar and the name of Chin- 
tamani Panda as holding possession. 


(4) Some of the Municipal tax re- 
ceipts are in the name of Chintamani Panda 
but that by itself will not prove title in 
Chintamani. because the Bihar and Orissa 
Municipal Act provides that the name of 
the occupier may be entered in the Munici- 
pal Assessment Register and municipal rent- 
receipts may be granted in the name of such 
occupier, Hence payment of tax in respect 
of the suit-land by Chintamani does not 
prove his title. For this he has relied upon 
a decision of this Court reported in 15 Cut 
LT 13. > 

(5) Evidence of oral sale is not in 
accordance with the defence case. He 
thereby disbelieved the oral sale in favour 
of Chintamani. 

(6) The settlement Khatian Ext. J; 
and the rent-receipts (Ext. 1 series), the 
Jamabandi registers (Exts. F and F/1) the 
Kabuliyat (Ext. E) and the advertisement in 
the newspaper Utkal Dipika dated 29-1-16 


conclusively establish that Janardan was the ` 


owner of the suit-property. The oral evi- 
i if also indicates that 


the suit-premises after he lost his parents. 

(7) The suit-land contained a house 
at the time when it was purchased by Janar- 
dan and there is no credible evidence that 
Chintamani demolished the house or 
that the old house collapsed automatically 
and Chintamani built a new house. on the 
suit-property. Chintamani lived in the house 
which was there since before the time of 
Janardan’s lease (Ext, E). Chintamani was 
permitted to stay in the suit-house only as 
a licensee and as such he could not acquire 
title by adverse possession, there being no 
evidence of any act or conduct of the lessee 
converting’ permissive character of posses- 
sion into an adverse one to the knowledge 
of the licensor. 


9. The lower appellate court found 
that there is no reliable evidence of any oral 
sale in favour of Chintamani and that the 
latter was in Poe possession of the 
suit-land as the nephew of Janardan, the 
Pattadar. He disbelieved the case of the 
defendants that Chintamani built a housé on 

e suit-land. He disbelieved the defence 
evidence that Chintamani was in possession 
of the land after, purchase in his own right. 
He said that it is impossible to hold, on the 
sole basis of entry in the assessment regis- 
ter of Municipality that Chintamani was the 
owner of the house. He also was of opinion 
that Janardan brought Chintamani to his house 
and allowed him to remain in the suit-house. 
This possession of Chintamani was there- 
fore permissive possession and he was only 
a licensee and not a purchaser of the suit- 
land with the house thereon. On these 
findings, he confirmed the decision of the 

ial court. 

10. Learned counsel for the appel- 


» 


™ 
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sale. The only question which is canvassed 
before me is that the license granted to 
Chintamani was coupled with an interest 
and therefore was irrevocable, 


11. It is necessary at the outset, in 
order to correctly decide this contention with 
reference to the facts and circumstances es- 
tablished in this case, to understand the 
true nature and legal incident of a license. 
The judicial and statutory definition of Ti- 
cense’ follows English definition of the term. 
Vaughan C. J. defined it in the case of Tho- 
mas v. Sorrol in the following way: 

. “A dispensation or _ license properly 
passeth no interest, nor alters or trarsfers 
property in anything but only makes am ac- 
tion lawful, which without it had been un- 
lawful. As a licence to go beyond the 
seas, to hunt in a man’s park, to come into 
his house, are only actions which, without 
license, had been unlawful. But a license, 
to hunt’in a man’s park and carry away 
the deer killed to his own use, to cut Cown 
a tree in a man’s ground and to cary it 
away the next day after to his own use are 
licenses as to the acts of hunting and cutt- 
ing down the tree, but as to carrying away 
of the deer killed and tree cut down, they 
are 
880 (851). 


This has been approved in the later 
English cases and has been _substan-ially 
reproduced in Section 52 of the Ixdian 
Easements Act, 1882, : 

2. A license may be created by 
deed or by parol and in either case a mere 
license is revocable, but where it is cocpled 
with a grant, it becomes irrevocable. In 
case of a license by parol ie wEh a 
grant of interest which is incapable of teing 
granted otherwise than p eed, such a 
license operates as a mere license becaure of 
the invalidity of the grant and is revocable. 


13. A mere license does not create 
any estate or interest in the property to 
which it relates. It only confers legality on 
an act which would otherwise become un- 
lawful. A license may be purely personal, 
gratuitous or contractual. The first two 
classes of mere licenses sre revocable, the 
third class is revocable or not revocable ac- 
cording to the express or implied terns of 
the contract between the parties. A license 
coupled with grant of an interest in neture 
of property is not revocable. Such a license 
has been stated in Halsbury’s Laws of Eng- 
land, Vol. 28 (@rd Edn.) page 482 tc be 
“A right to enter on land and enjoy a profit 
a prendre or other incorporeal hereditam=nt.” 


14, To understand the true neture 
of the relationship between the licensor and 
the licensee, the decisive consideration is the 
intention of the parties. ere there is no 
formal document embodying the terns of 
agreement, the intention is to be inferred 
from surrounding circumstances and the con- 
duct of the parties (vide ATR-1965 SC 610). 
In another case of the Supreme Court, 


Biswanath ‘+. Gadadhar (Ray J.) 


ants.” Vide (1678) Vaughan’s Reports 
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and further said that a party getting 
exclusive possession under a cocurent is 
prima facie considered a tenant. In both 
the cases the Supreme Court was consider- 
ing the terms of a written agreement to find 
out if they created a tenancy or leare or a- 
mere license. The crucial circumstance, 
in such cases, is the nature of grant of ex- 
clusive possession. This is a consiceration 
of the first importance, but the test of ex- 
clusive possession is by no meens decisive 
of existence of a tenancy or a license; (Vide 
AIR 1965 SC 610). A grant conferring ex- 
clusive possession may, in very many cases, 
operate as a mere license. 

L Section 60 of the Indiar Ease- 


see, acting upon the license, has executed a 
work of a permanent character ard incurred 
expenses in the execution, the license be- 
comes irrevocable. Except in these two classes 
of cases a licensor has the power to revoke 
the license at his will,. and this power is not 
effected even though the license is granted 
for a valuable consideration, 

16. From the aforesaid principles, 
it is clear that the bald proposition sedvane- 
ed here cannot be decided without p_eading 
appropriate basic facts on which it is sought 
to be rested. It must be stated what was 
the nature of interest which was coupled 
with the license, because the lcensa here 
is a verbal one and the question would arise 
if grant of such interest is capable of being 
made _ by parol. en again, unless there 
is disclosure of that interest the opponent 
will be greatly prejudiced being unable to 
effectively join issue thereon. ` 


17, That apart there is absolutely 
no evidence in this case that when Janar- 
dan prone the orphan Chintamani to his 
house and jet him to live in the suit-house, 
he intended to grant him any interest in the 
property apart from the mere privilege of 
residence. Ext. E the Kabuliyat of Janar- 
dan contains a clause prohibiting the lessee 
from transferring any interest in the kand or 
the house or trees standing on the premises 
which is the suit-land. So in view of this 
contrac incapacity of Janardan to trans- 
fer any interest in suit-land, granted by him 
conferring a right to exclusive possession on 
Chintamani can only take effect as mere 
license which is revocable at will. It is, on 
that account also, not possible to impute any 
intention to Janardan to transfer any inter- 
est to Chintamani when he allowed him to 
remain in the house. The defendant's own 
case in the pleading that Chintamani pur- 
chased the suit-land from Janardan runs 
counter to the case of license couple] with 

t of an interest and effectively shows 

at -Janardan never intended to, nor i 
in fact transfer any interest in suit-property 
when he allowed Chintamani to reside in 
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18. The same conclusion is reached 
oa the findings of the courts below, Both 
the courts found that Chintamani had pos- 
session of both the suit-land and the house 
thereon. He was also so treated by the 
Municipal authorities and his name was re- 
corded in the Municipal Assessment Register 
and they realised municipal tax from him. 
‘They negatived the defence case that Chin- 
tamani bad done any work of permanent 
caaracter on the land. They o found 
that Chintamani was granted the mere right 
ot residence by the owner Janardan at the 
time of his induction into the suit-house. 
The question, therefore, is whether the pos- 
session of Chintamani was such, in its nature 
and character, as to raise a presumption that 
the right granted to Chintamani was a 
licence coupled with some interest in the 
property, Ext. 1 series the rent-receipts from 
1288 to 1960 show continuance of the name 
of Janardan. In some of them like Exts. 
1/C, 1/E and 1/D, the plaintiff has been 
shown as the person who paid rent but name 
of Janardan still continues in the tenant’s 
column. This indicates that the plaintiff at 
the time of payment of rent acknowledged 
Janardan’s title and as such, the plaintiffs 
possession as indicated from them was per- 
missive. ere is nothing on record to 
indicate that the possession of Chintamani 
was so exclusive as to l to an- inference 


of some sort of right inhering in him apart . 


from the bare right of residence. 


, The Muniripal receipts, Ext. C series 
do not advance the defence case any further, 
because they are consistent with Chintamani 
teing a mere occupier within the meaning of 
Section 8 (5) of the Bihar and Orissa Muni- 
Gipal Act. Those receipts are equally con- 
sistent with the possession of a person hav- 
ing some interest in the land as well as wi 
the possession of a person who is a_bare 
licensee having the privilege of residence 
only. No decisive conclusion is derivable 
f-om these documents. There is no evidence 
and also no finding that the possession of 
Chintamani was exclusive, that is to say, 

Janardan did not in fact retain any general 
control over the suit-property, | Evidence 
obviously was not led from that point of 
{view because there was no issue on the 

point, nor was such an issue canvassed. The 
cases cited by Mr. Mukherjee are cases of 
grant of license by deed and in each case 
finding of exclusive possession was arrived 
et and on a consideration of that or in con- 
junction with other circumstances the con- 
clusion was reached that it was a demise 
end not merely a licence. For all these rea- 
sons this contention must fail. 


19. These very pieces of evidence 
have been relied upon by learned counsel 
for the appellant in pressing the alterna- 
five case of acquisition of occupancy tenancy 
right by adverse possession. ere is no 
proper plea of adverse possession and ac- 
Cardinal, this alternative case cannot be ac- 
cepted. Reference may be ‘made in this 


Bhimo v. Mohan ` 


ALR. 


Court in the case of S. M, Karim v. Mst. 
Bibi Sakina, 1964 SCD 910 = (AIR 1964 
SC 1254). It is there said: 

“Adverse possession must be adequate 
in continuity, in publici and extent and 
plea is required at the least to show when 
Possession figs adverse so to th n 
ing point of limitation a arty af- 
fected can be found. ere is no pants fio 
here when possession became adverse, if it 
at all did, and a mere suggestion in the re- 
lief clause that there was -an uninterrupted 
possession for “several 12 years” or that the 
plaintiff had acquired “an absolute title” was 
not enough to raise such a plea. Long pos- 
session is not necessarily adverse possession 
and the prayer clause is not a substitute for 
a p The cited cases need hardly be con- 
sidered, because each case must be deter- 
mined upon the allegations in the plaint in 
that case. It is cient to point out that 


. in Bishun Dayal v. Kesho Prasad, AIR 1940 


PC 202 the Judicial Committee did not ac- 
cept an alternative case based on possession 
after purchase without a proper plea.” 


20. In the result, therefore, there is 
no me in this appeal which is accordingly 

ssed. 

21, There would be no order for 


costs of this appeal. 
Appeal dismissed. 





AYR 1971 ORISSA 118 (V 58 C 386) ` 
G. K. MISRA, C. J. AND B. K. PATRA, Jf. 
Bhimo Moharana, Plaintiff-Appellant v. 


Mohan Moharana and others, Defendants- 
Respondents, i 


Second Appeal No. 433 of 1965, D/- 
23-6-1970, from decision of G. Panda, Addl. 
Sub-J., Berhampur, D/- 11-5-1965. 

(A) Constitution of India, Article 16 (2) 
— Madras Hereditary Village Offices Act (3 
of 1895), Section 12 — Section 12 is viola- 
tive of ‘Article 16 (2) of the Constitution — 
AIR 1963 Andh Pra 875, Dissented from. 

Section 12 of the Act in so far as it 
prescribes that succession to. village offices 
in Section 8 (4) shall devolve in accordance 
with law or custom applicable thereto at 
the date on which the Act came into. force, 
is directly hit by Article 16 (2) of the Con- 
stitution. i l 

Offices of village artisans are offices 
under the State within the ambit of Arti- 
cle 16 (2) of the Constitution, as the collec- 
tor and other Government Officers exercise 
jurisdiction and control over village artisans 
in the matter of administration of offices 
and removal of artisans. Though .there is 
no specific appointment or employment made 
on each occasion when succession opens, 
Section 12 of the Act has the effect of hav- 
ing a perpetual statutory appointment by 
succession confirming the office to a parti- 
cular member’ of the family. This itself 
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mounts to appointment in respect of an 
office under the State. Section 12 of the 
Act is therefore violative of Article 18 (2) 
of the Constitution. AIR 1962 Orisse 167 
is correctly decided, AIR 1968 Andhra Pra- 
desh 375 does not lay down correct law. 
(Paras 7 to 9) 


(B) Civil P. C. (1908), Section 103 —- 


: 


Lower Appellate Court exercising its jurisdic- 
tion illegally in not recording finding on 
question of fact — Second Appellate Court 

power under Section 108 to decide whe- 
ther finding of trial Court is borne out by 
evidence by going through evidence an re- 
cord, (Para 5) 


(C) Limitation Act (1963), Artice 65 

— Madras Hereditary Village Offices Act (3 
of 1895), Section 12 — Plaintif failing to 
establish his case of succession to village 
office by customary law of primogeniture 
and possession of disputed lands — Con- 
current findings of trial Court and appellate 
Court that defendant is in continuous peace- 
ful possession of lands rendering service for 
over 12 years — Defendant acquired title 
by adverse possession. (Para 6) 
Cases Referred: Chronological Paras 
(1963) ATR 1968 Andh Pra 875 

(V 50) = (1968) 1 Andh WR 316, 

Sattemma v. Satyanarayana 
(1962) AIR 1962 Orissa 167 (V 49)= 

ILR (1962) Cut 208, Bhaskar. v. 

Arjun i : 4, 7, 9 

N. V. Ramdas, for Appellant; Mys. A. 

E Tripathy and P. V. Ramdas, for Respon- 
ents. ` 


G. K. MISRA, C. J:— One Senyasi 
Moharana had three sons, Ekadasi, Kalu 
and Satyabadi. The first two sons died 
issuless. Admittedly, Satyabadi held the 
office of village blacksmith of village Dala- 
sarakhandi. The suit lands consisting o- 3.38 
acres were annexed to the office towards the 
emoluments. Satyabadi had five sons, Bhima 
(Plaintiff), Lakshmana, Natabara, Mohane (De- 
fendant No. 1) and Madan. .- Bhima, the eld- 
est son, was admittedly serving under the 
Railways till 1959 when he retired; after 
retirement in that very year, he filed the 
suit. Natabar died about 25 years ago. Ma- 
dan is still in Railway. ` service. Leamed 
Advocates were not able to tell us what Lak- 
shman is doing. now. Plaintiffs case that 
after the death of Satyabadi in 1949 ke let 
out the lands’ to defendant No. 3 for one 


year and that the latter executed a mucha-` 


lika (Ext. 1), Plaintiff claims title to the 
disputed property on the strength of Sec- 
tion 12 of the Madras Hereditary V_llage 
Offices Act, 1895 (Madras Act IH of 1895) 
(hereinafter to be referred to as the Act), 
whereunder he claims that the succession to 


the village office devolved on im ac- 
cordance with customary Jaw of primegeni- 
ture. He accordingly prayed for declaration 


of title and recovery of possession and other 
incidental reliefs. The afcresaid claims were 
contested by defendant No. 1. Defendant 
y s - 2.1? . ar 7 
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peal was filed 


-the evidence. 
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2. The main defence case is that 
even prior to the death of Satyabadi, defen- 
dant No, 1 had acted as the village Black- 
smith from 1946 as Satyabadi was unable 
to perform the duties of that office due to 
illness and bad eyesight. Ever since then he 
(defendant No. D has been in possession of 
the disputed property as emoluments attach- 

to the office, and it was only in 1959 
bar the plaintiff disputed his clair and filed 

e suit. 


3. A large number of issues were 
framed in the suit. Both the courts have 
concurenti accepted the defence version 
that defendant No. 1 came into possession of 
the disputed opty pao to the death of. 
his father and was discharging the duties of 
the village blacksmith. They rejected the 
plaintiffs story that he was in possession 
through defendant No. 3 under Ext. 1. 
They were also of the view that Section 12 
of the Act is unconstitutional and that there 


. cannot be any succession to the office village 


blacksmith by the application of the law of 
primogeniture. The plaintiffs suis was ac- 
cordingly dismissed as he failed to establish 
his claim to the office as well as possession 
of the lands. 


It may be noted that the 
trial Court gave i 


‘a clear finding that the 


` plaintiff failed to establish his cese of suc- 


cession by customary law of primogeniture. 
The appellate court, however, did not dis- 
cuss this question or record any finding 
thereon. gainst the co ing judgment 
of the court below the present second ap- 
the plaintif. 

4, The second appeal, in the first in- 
stance came up. for hearing before our 
learned brother Justice R. N. Mis-a who re- 
ferred the matter to a larger berch as, ac- 
cording to him, the Division Bench decision 
of this Court in AIR 1962 Orissa 167, Bhas- 
kar v. Arjun, on which the Courts below 
have relied, does not lay down tbe law cor- 
rectly, and the correct law has been laid 
down in ATR 1963 Andh Pra.875, Sattemma 
v. Satyanarayana. 

5. . After having . heard Mr, N. V. 
Ramdas at length we are of opinion that 
this second: appeal is concluded by pure 
findings of fact and no question of law 
arises. Mr. Ramdas was called upcn to place 
before us the evidence in support of. the 
pauls case of succession by customary 
aw of poose The tial Courťs 
clear finding is that the evidənce in support 
of the plaintiffs case was practically nil. Mr. 
Ramdas was. unable to place any material 
before us to the contrary.. As the appellate 
court exercised its jurisdicticn illegally in 
not recording a finding on this point, in exer- 
cise of our powers under Section 108, Civil 
Procedure Code, we called upon Mr. Ram- 
das to place the evidence. He was unable 
to dislodge the finding on going through 
We are satisfied that the find- 
ing recorded by the trial Court is correct and 
accordingly hold that the plaintiff failed to 
establish the case of succession by the law 


of yi ee 
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6. The result is that the plaintiff has 
failed to establish his case of succession to 
the office as well as possession of the disput- 
ed lands. On the contrary, the concurrent 
fiading of both the courts is that defendant 
No. 1 is in possession of the disputed lands 
from 1946 — even prior to the death of his 
father — for more than 12 years, and has 
been performing the duties of the village 
blacksmith, The onus is on the plaintiff to 
establish his case, and as he has failed to do 
sc, the suit can be dismissed on this simple 
ground even on the footing that Section 12 
of the Act is not unconstitutional. We may 
further add that on the footing that defen- 
dant No. 1 is in continuous peaceable pos- 
session of the disputed lands in his own 
rizht, title and interest for more than one 
statutory period of 12 years, he has acquir- 
ed title by adverse possession as against the 
plaintiff even if the plaintiff had any. í 


7. In AIR 1962. Orissa 167 it was 
held. by a Bench of this Court that Sec- 
tion 12 of the Act, in so far as it prescribes 
tŁat succession to the village offices in Sec- 
tion 8 (4) shall devolve in accordance with 
law or custom applicable thereto at the date 
om which the Act came into force, is uncon- 
stitutional being hit by Article 16 (2) of the 
Constitution which lays down that no citi- 
zen shall, on grounds only of religion, race, 
caste, descent, place of birth, residence or 
any o em, be ineligible for or discrimi- 


nated against in respect of any of employ- 


went or office under the State. 


Mr. Ramdas attacked the correctness of 
this decision on two grounds. Fi 


, he 
contended that the office of. village Black. . 


smith is not an office under the State as 
stated in Article 16 (2). Secondly, even if 
it is an office under the State, there is no 
employ mene or appointment to this office 
under the State. In support of this conten- 
tion he relied on the aforesaid Andhra Deci- 
sion (AIR 1968 Andh Pra 875) which fully. 
stpports his contention. pas 


We are however ‘unable to- accept the - 


Andhra decision as laying down the correct 
law. Elaborate reasons were given by :the 


Civision Bench of this Court “in AIR 1962 ` 


Orissa 167 as to why the office of village 
backsmith is an office under the State. After 
having carefully read the renodling, t [the 
aforesaid Andhra Case we do not think that 
the Orissa decision has taken any erroneous 
view. In.course of discussion, Mr. Ramdas 
was constrained to admit that the lands an- 
nexed to the office belong to the State. He 
was unable to show that this is a private 
ofice. In fact the various classes of offices 
given in Section 8 of the Act are public 
ofices with which the Act deals. There ‘are 
diferent provisions referred to in the Orissa 


decision, as to how the collector and other _ 
Government officers exercise jurisdiction and 


control over the village artisans in the mat- 
ter of their removal and how these lands are 
nət alienable nor attachable. It is unneces- 


Jitendra v. Chairman, R. T. A; 


ALR, 
sion. Doubtless, there is no specific a 
pointment or employment made on eac 


occasion when the succession opens, but the 
Collector and other Government Officers 
exercise sufficient control in the matter of 
administration of the office and removal of 
the incumbent thereof in certain circum- 
stances. We hold that the office of the 
village cksmith is an office under thel 
State within the ambit of Article 16 (2) of 
the - Constitution. ; 

8. Section 12 itself indicates that at 
the time of succession to the office under 
Section 8 (4) no separate order of appoint- 
ment is to be issued on e occasion. But 
the Section has the effect of having a per- 
petual statutory appointment by succession, 
confirming the office to the particular mem- 
ber of the family. our. view this itself 


. amounts to appointment in respect of an 
` office under the 5 


tate. Section 19, is, there- 
fore, directly hit by Article 16 (2) of the 
Constitution. This i Se was not specifi- 
cally referred to by the division Bench in 
the Orissa case. Our conclusion is wholly 
destructive of the argument advanced by 
Mr. Ramdas that there was no appointment 
to the office of the village blacksmith. ` 
9. On the aforesaid analysis we 
hold that AIR 1962 Orissa 167 was correctly 
decided. But as we have already stated, 
the second Appeal is concluded by pure find- 
ings of fact. a 
10. In the result, the appeal fails 
and is dismissed with costs. Hearing Fee 
Rs. 100/- (Rupees one hundred only). 
B. K. PATRA, J.:-—- 11. I agree. 
Appeal dismissed. 
i A z 
Se : 
AIR 1971 ORISSA 120 (V 58 C37) 
G. K. MISRA, C. J. AND R. N. MISRA, f. 
Jitendra Barai, Petitioner v. Chairman, 
Regional Transport Authority,- Bolongir and 
another, Opposite Parties. . 
aan J. C. No. -365 of 1970, D/- 8-5- 


Motor Vehicles Act (1939), Section 83 
(1) (b) — Suspension of registration — 
Notice to owner —- Registered notice 
returned with remark “addressee not known 
and not traceable” — Before suspending 
registration Department must prove that 


notice was refused or owner: gavè fictitious _ 


address — Section 27 of. General’ Clauses 
Act not. applicable — General Clauses Act 
(1890), Section 27. orn . wat! 
Under Section 88 (1) (b) notice must be 
served by registered acknowledgement due. 
Where the “addressee claims not to -have 
received the notice even though it was sent 
by registered post acknowledgement due, the 
Department must prove before suspendin: 
registration certificate that there was refus 
fo receive the registered letter, or in the 
alternative, it must prove that the petitioner 


cee ge 


M 


iat) 


` gent address in the r 


1971 


to avoid service. If either of these facts is 
not established, there would be no service 
of notice, and in the absence of such rotice 
the petitioner could not have had a reason-~ 
able opportunity of making any representa- 
tion against the proposed suspension o? the 
registration certificate. The fact that Sec- 
tion 88 requires that ` acknowledgement 
should accompany the registered letter is 
indicative of the clear intention of the statute 
that the notice must be served on the 
addressee. The provision is contrary to Sec- 
tion 27 of the General Clauses Act which 
would not operate proprio vigore f 
(Paras 3, 7) 
G. Rath, for Petitioner, D. P. Moha- 
patra (Standing Counsel) for Opposite 
Parties. 


' GK. MISRA, C. J.—An ambassader car 

had been registered as WBJ 486 im the. 
name of Sri S. Gupta, C/o Messrs. Panna- 
lal Ramnarayan, 15 Noormal Lohia Lane, 
Calcutta. On 8-9-69, on an application 
made by the petitioner on behalf of Sri S. 
Gupta the ‘registration number had been 
changed to ORR 1166. This vehicle was 
detected on 25-11-1969 as lying for hire 
and reward without a valid permit On 
6-12-60, the Regional Transport Odicer, 
Bolangir (opposite party No. 2) issued a 
notice (Annexure A) to Sri S. Gupta et his 
Bolangir address which was given as-his pre- 
istration certificate, 
calling upon him to make a. representation 
why the registration certificate of the vehicle 
should not be suspended. This notice was 
sent by registered post acknowledgement due, 
but it was returned back with an encorse- 
ment that: the addressee was not knowr an 
that he was not traceable. On 6-1-78, on 
the joint application of both the petitioner 
and Sri Gupta the ownership of the car was 
changed in favour of the petitioner. As the 
notice had not been served on the petitioner 
an order was passed on 27-2-70 suspend- 
ing the registration certificate and the order 
was communicated to the petitioner on 
148-70. An-appeal against the order was 
dismissed on 81-3-70. The writ application 
was filed on 18-4-70 challenging the validity 
of that order dated 27-2-70 suspending the 
registration without giving the petitiocer a 
reasonable opportunity to make ‘any repre- 
sentation by means of a notice. 

2. In support of the order, Mr. Mo- 
hapatra, learned standing counsel, relies 
upon Section 33 (1) (b) of the Motor 
Vehicles Act, 1989 (Act IV of 1939) and 
Section 27 of the General Clauses Act, 1897 
(Act 10 of 1897). The relevant Sections of 
the two acts may be extracted: - 


Motor Vehicles Act:— l 

Section 38. “Suspension of Registra- 
tHon:-— ` 

(1) If any registering authority or other 
prescribed authority has reason to believe 
that any motor vehicle within its jur‘sdic- 
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gave a false or fictitious address with a view ` 


(b) has been or is being used for hire 
or reward without a valid permit for being 
used as su . 

the authority may, efter giving the 
owner an opportunity of making any repre- 
sentation he may wish to make (by send- 
ing to the owner a notice by registéred post 
acknowledgment due at his bates entered 
in the certificate of registration), for reasons 
to be recorded in writing suspend the cer- 
tificate of registration of the vehicle— 
< (ï) in any case falling under clause (b) 
for a period not exceeding four months. 

General Clauses Act:— 

Section 27, “Where any Central Act 
or Regulation made after e commence- 
ment of this Act authorises or requires any 
document to be served by post, whether 
the expression “serve” or either of the 
expressions “give” or “send” or an 
expression is used, then, unless a 
intention appears, the service shall be deem- 
ed to be effected by properly addressing, 

re-paying and posting by registered post, a 
etter containing the document, and, un- 
less the contrary is proved, to have been 
effected at the time at which the letter would 
be delivered in the ordinary course of post.” 


other 
ifferent 


3. A bare perusal of Section 27 of 
the General Clauses Act would show that 
the expression “giving” or “sending” a letter 
or any other similar expressions, like “com- 
municating” would indicate that the service . 
shall be deemed to be effected at the proper 
address at the time required for the letter 
to reach the addressee. This is however 
subject to two exceptions; firstly, the sec- 
tion would not operate if in any particular 
statute or regulation a different intention 
appears; and addressee at the point of time 
normally required to reach him would not 
be available where the contrary is proved. 
Subject to thesé two exceptions, the send- 
ing of the letter would itself be presumptive 
of the fact that it reached the addressee 
provided the correct address had been given. 


4. Applying the aforesaid test to 
Section 33 of the Motor Vehicles Act and 
the facts of this case, we shall have to cri- 
tically examine if that . section indicates a 
different intention and whether, on the facts 
of the case the contrary has been proved. 


5. Factually the contrary has been . 
proved by the endrosement of the postman 
on the registered etter that the addressee 
was not known and that he was not trace- 
able. No effort has been made on the part 
of the department to prove that in fact the 
address was fictitious or false and the 
addressee never lived in such address, 
Cases are conceivable, where, to avoid res- 
ponsibility or liability, the addressee might 
give a fictitious address with a view to evade 
service. In the absence of any - 
davit or material facts to prove that the 
addressee did not live at that address and 
there was no such person actually available 
at Bolangir and a false address had been 
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liability, the endorsement of the postman 
that the addressee was not known and he 
was not traceable, proves the contrary 
namely that the letter did not reach him. 
One of the exceptions is therefore satisfied 
in this case and accordingly we must hold 
that there was no service of the notice 
issued to the petitioner. 


6. Even as a matter of legal con- 
struction, Section 83 of the Motor Vehicles 
Act also indicates a contrary intention. That 
section provides that the final order of sus- 
pension of ‘registration would be passed: only 
after giving the owner an opportoniiy of 
making any representation that he may wish 
to make. It is not a nebulous right, but a 
substantial one. Suspension of registration 
seriously affects the right of the petitioner 
to ply his vehicle. While Section 27 of the 
General Clauses Act does not speak of 
acknowledgement due, Section 83 of the 
Motor Vehicles Act specifically prescribes 
that the notice should be sent by registered 

ost acknowledgement due. This shows that 
y a positive act the addressee has to ack- 
nowledge receipt of the notice and such 
acknowledgement has to be received back 
by the sender. The fact that a acknowledge- 
ment should accompany the registered letter 
is indicative of the clear intention of the 
statute that tbe notice must be served on 
the addressee. . The provision is contrary to 
Section 27 of the General Clauses Act which 
would not operate proprio vigore. 


7. We would clarify the position by 
saying that under Section 38 (1) p of the 
Motor Vehicles Act, notice must be served 
by registered acknowledgement due. Where 
the addressee claims not to-have received 
the notice even though it was sent by 
registered post. acknowledgement due, -the 
Department must prove that there was refu- 
sal to receive the registered letter, or in 
the alternative, it must prove. that the peti- 
tioner gave a false or fictitious address with 
a view to avoid service. If either of these 
facts is not established, there would be no 
service of notice, and in the absence of such 
notice the petitioner could not have had a 
reasonable opportunity of making any repre- 
sentation against the proposed suspension of 
the’ registration certificate. 


* 8. On the aforesaid analysis, we 
must hold that the impugned order suspend- 
ing the registration certificate of the peti- 
tioner is contrary to law and is liable to be 
quashed. . x 


9. In the result, the writ applica- 
tion is allowed. A writ of certiorari be 
issued quashing the impugned order in the 
circumstances, there will be no order as to 
costs. ý 

R. N. MISRA, J.:— 10. I agree, 

Petition. allowed. 


Bisra Limestone Co. v. S. T. Officer 


A.L R. 


AIR 1971 ORISSA 122 (V 58 C 38) 
G. K. MISRA C. J. AND S. ACHARYA J. 

Bisra Limestone Co. Ltd., Petitioner 
v. Sales Tax Officer, Rourkela Circle, Udit- 
nagar and others, Opposite Parties. 

O. J. C. No. 10 of 1967, D/- 3-4-1970. 


(A) Sales Tax — Central Sales Tax Act 
(1956), Sections 10 (b) and 10A (1) — Im- 
position of penalty under Section 10A (1) — 
Finding that person purchasing goods was 
guilty of offence under Section 10 (b) essen- 
tial — Mens rea is essential for offence — 
No penalty could be imposed if there was 


no mens rea. 


Before penalty under Section 10A (1) 
of Central Sales Tax Act, 1956 is imposed, 
there must be a finding that person purchas- 
ing goods is guilty of offence under S. 10 (b). 
ingredient of offence under Section 10 (b) is 
false representation. There may be cases 
where dealer may purchase articles bona 
fide, in good faith, that they are covered by 
certificate of registration even though there 
may be ultimate finding that the goods are 
not covered by the certificate. Even though 
there may - be such ultimate finding, no 
offence under S. 10 (b) would be made out 
as there was no false representation. To 
bring home offence under Section 10 (b), 

ilty animus or mens rea is essential. In 
e absence of mens rea, no penalty could 
be imposed under Section 10A. (1969) 23 
STC 428 (Mys) and AIR 1969 Madh Pra 
218 Referred. s (Para 4) 


(B) Sales Tax — Central Sales Tax Act 
(1956), S. 10A (1) — -Purchase on false 
representation — Period for which penalty 
was imposed not specified in show cause 
notice — Principles of natural justice violat- 
ed — (Natural Justice). (Para 3) 


(C) Sales Tax — Central Sales Tax Act 
(1956) S. 10A (1) — Penalty that could be 
imposed under — One and half times 
normal rate and not one and half times con- 
cessional rate — (1969) 24 STC 507 (Mad), 
Not followed. - 


If goods are mentioned in certificate of 
registration and such goods are purchased 
at concessional rates the purchasing dealer 
commits no offence under Section 10 (b) and 
question of imposing penalty does not arise 
at all. The question of penalty would arise 
only when: goods are not mentioned in cer- 
tificate of ‘registration and purchase of same 
is made on a false representation made by 
purchasing dealer that they were so men- 


` tioned. If normal rate had been paid for 


goods without making any false representa- 
tion, no offence under Section 10 (b) wo 
be committed, . at all. It is only to such 
cases that expression ‘if the offence had not 
been committed’ has application and penalty 
payable would be one and half times normal 
rate. (1966) 17 STC 161 (Mys), Followed; 
(1969) 24 STC 507 (Mad) Not hee 
ara 


Dee me 


1971 
Cases Referred: -Chronological Paras 
(1969) AIR 1969 Madh Pra 213 
(V 56) = 23 STC 449, Commr. of 
Sales Tax, Indore v. Bombay 
General Stores, Shahdol 
(1969) 24 STC 507 = 1970-1 Mad 
Hy 539, Sate of Madras v. Prem 


Industrial Corpn. 

(1969) 28 STC 428 = 1969-1 Mys 
LJ 164, Manjunatha Tyre Retread- 
ing Works v. State of Mysore 4 

(1966) 17 STC 161 = ILR (1966) 

Mys 608, Pais and Sons v. State of 
Mysore 


B. M. Patnaik, for Petitioner; & C. 
Mohapatra, (Standing Counsel, Sales Tax) 
and Advocate General, for Opposite Paties. 

G. K. MISRA, C. J.:— The petitioner 
is a limited liability company governe— by 
the Indian Companies Act, 1956. It hs its 
registered Office in Calcutta and its place 
of business is at Biramitrapur in the district 
of Sundergarh. The Petitioner is a less=e of 
mines for mining limestone and dolcmite, 
that is for winning and getting the same 
from the earth processing and saling 
them in the State of Orissa. It holds = cer- 
tificate -of registration under the Central 
Sales Tax (Registration and Turnover) Eules, 
1957 (Annexure-A). The relevant enty in 
the Certificate of Registration is to the =fect 
that for use in minin g the petitioner can 
ponte machinery, plant (Productive and 

uxiliary} tools ....equipment. The Peti- 
tioner’s case is that in accordance witk the 
entry in the certificate of i a it pur- 
chased the following goods: (i) ing 
rods, - (ii) Laboratory chemicals, (iii) M. S. 
Rods, (iv) Tyre-Tube, M Leyland Dumper, 
(vi) Dumper spares and (vii) Gasoline. Ac- 
cording to the petitioner these goods are 
covered by the entry in the certifica= of 
registration and it is entitled 
them on payment of concessional ra= of 
sales tax as prescri in Section 8 o= the 
Central Sales Tax Act, 1956 (hereinaft=r to 
be referred to as the Act). : 

On 29-9-66, pppoe Party No. 1 Gales 
Tax Officer, Rourkela Circle), served a rotice 
on the petitioner stating that the aforesaid 
goods were not specified in the certificate of 
registration, but that they were purchas=d on 
a false representation made by the petitioner 
that they were covered by the certificate of 
registration. He was ed upon to zhow 
cause why penalty should not be imposed 
for making a false representation. The rotice 
did not specify the period ‘during whick the 
purchase took place, Despite that, the peti- 
toner showed cause and at the tirə of 
hearing, Opposite Party No. 1 clarified the 
position by saying that the transactions took 
place between 80-11-64 and 22-83-65, Ulti- 
mately, penalty was imposed on the peti- 
tioner in respect of the period between 1-8- 
64 and.80-1]-64. The Sales Tax Officer was 
of opinion that the petitioner was ta pay 
penalty of Rs. 48,000/- but taking a lemient 
waa ~ hp nae naliv of Be 22,0007 


to purchase. 
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This writ application was filed under 
Articles a and 227 of tig coun for 
quashing e impugned order imposing 
penalty -— dated 9-11-66. 

2. Mr. B. M. Patnaik for tke peti- 
tioner raised the following contentioas:— 

(i) The imposition of the penalty was 
in violation of the principles of natural jus- 
tice, inasmuch as no notice was given of 
the period for which the penalty was im- 


pos 
(ii) eres Party No. 1 did aot re- 
cord any finding that the petitioner purchas- 
the goods on a false representation, 
(iii) The penalty is illegal as it oxceeds 
1% times the tax payable at the conc2ssional 


rate. 

(iv). (a) The impugned goods purchas- 
ed by the pone were covered by the | 
certificate of registration. 

(b) Gasoline in respect of which penal- 
ty was imposed, was not subject to Central 
Sales Tax during the relevant period. under 
Section 8 (2-A) of the Act. 

Mr. Patnaik also raised another conten- 
tion based on Article 14 of the Constitution, 
but ultimately he wanted the point to be 
left open an acordei we do not >ropose 
to deal with it in this judgment. 

; 3. The first contention of Mr. Pat- 
naik is that there was a violation of the 
principles of natural justice as the notice to 
show cause did not specify the period in 
respect of which the penalty was levied on 
the ground of purchase on false repzesenta- 
tion, This contention is sound: As already 
stated at the time of hearing, clar-fication|. 
was made that the relevant period was 30- 
11-64 to 22-83-65. But the been 
imposed for the period 1-8-64 to 80-11-64 
which was anterior to the period in respect 
of which notice had been given. On this 
ground, the order imposing penalty is liable 
to be quashed. The Sales Tex Officer would 
re-examine the entire matter in respect of 
the relevant period, after giving opportunity 
to the petitioner of being heerd. 

4, In the order of the Saes Tax 
Officer to the seller, when purchasing the 
aforesaid goods, that they were 2overed 
by the certificate of Registration isic). 

Section 10 (b) of the Act whica deals 
with penalties, rms thus:— i 

“10. If any person 

(b) being a registered dealer, falsely 
represents while purchasing any elass of 

oods that goods of such class are zovered 
y his certificate of registration. 

He shall be punishable with simple im- | 
prisonment which may extend to six months 
or with fine, or with both; and when the 
offence is a continuing offence, with a daily 
fine which may éxtend to fifty rupees for 
every day during which the offence continues.” 

Section 10-A (1) is as follows: 

“10-A (1) If any person purchasin 
goods is guilty of an offence under clause H 
Qr clause (c) of Section 10, the authority 
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is competent to grant to him, a certificate 
of registration under this Act, may, after 
giving him a reasonable opportunity of being 
heard, by order in writing, impose upon 
him by way: of penalty a sum not exceedin 

one and a half times the tax which woul 

have been Jevied under this Act, in respect 


of the sale to him of the goods if the offence 


had not been committed: 


Provided that no prosecution for an 
offence under Section 10, shall be instituted 
in respect of the same facts on which a 
penalty has been imposed under this sec- 
tion.” 


It would thus appear that before 
penalty under Section 10-A 9 is imposed, 
there must be a finding that the person pur- 
chasing the goods is guilty of an offence 
under Section 10 (b). The ingredient of the 
offence under Section 10 (b) is false repre- 
sentation. ere may be cases where the 
dealer may purchase the articles bona fide, 
in good faith, that they are covered by the 
certificate of registration even though there 
may be ultimate finding that the goods are 
not covered by the certificate of registration. 
Even though there may be ultimate finding 
that the goods are not covered by the cer- 
tificate of registration no offence under Sec- 
tion 10 (b) would be made out, as there 
was no false toreen on. To bring home 
the offence under Section 10 (b), guilty ani- 
mus or mens rea is essential. is view is 
concluded by a series of decisions. Refer- 
ence may be made to (1969) 23 STC 428 
(Mys), Manjunatha Tyre Retreading Works v. 
State of Mysore and 28 STC 449 = (AIR 
1969 Madh Pra 218), Commr. of Sales Tax, 
Indore v. Bombay General Stores. It is un- 
necessary to refer to a plethora of authori- 
ties. 


There is no finding in the order of the 
Sales Tax Officer that the representation was 
false. In fact, even now, Mr. Patnaik con- 
tends that the articles are covered by the 
certificate of registration, ‘The Sales Tax 
Officer, without making a thorouen examina- 
tion of the point, was not justified in say- 
ing that the representation was false. On 
the other -hand, it would appear from a 
letter written by him in reply to a querry 
made by the petitioner that some of the 
goods were covered by the certificate of re- 

istration. The relevant portion of that 
letter — marked Annexure E — runs thus:— 


“Under Section 8 (3) of the Central 
Sales Tax Act, a dealer is entitled to pur- 
chase goods in the course of inter-state 
trade and commerce at a concessional rate 
for re-sale, for use in manufacture, and for 
use in mining or processing ete. Accor- 
dingly you are entitled to purchase machi- 
neries and spare parts which are directly 
used in mining. It appears from your letter 
that the earth-moving machineries, dumpers 
and shovels are directly used in mining and 
you are entitled to purchase them at a con~ 
raccional rate as nravided in Sertion & (1N 


Bisra Limestone Co. v. S. T. Officer (Misra C. J.) 


A.I. R, 


Even assuming — after the case goes back 
— that the Sales Tax Officer is of opinion 
that the goods purchased are not covered 
by the certificate of pe ae the peti- 
tioner can legitimately advance an apanar 
that Annexure E, supports its stand that the 
articles purchased are covered by the certi- 
ficate of registration. In such a case the re- 
presentation cannot be false. In the absence 
of mens rea, no penalty can be imposed 
under Section 10-A. The second contention 
of Mr. Patnaik must accordingly be upheld 
Taa would be re-examined by the assessing 
officer. 


5. The third contention of Mr. Pat- 


‘naik is based on the language of Section 10-A 


(1) which says that the penalty should not 
exceed one and half times “the tax which 
would have been levied under this Act in 
respect of the sale to him of the goods if 
the offence had not been committed”. Ac- 
cording to him, even if the goods are pur- 
chased at a concessional rate on a false re- 
presentation that they were covered by the 
certification of registration, the penalty that 
can be imposed cannot exceed one and a 
half times the concessional rate and not the 
normal rate. The contention is not sound. 
If the goods are mentioned in the certificate 
of registration and such goods are purchas- 
ed at the concessional rates the purchasing 
dealer commits no offence under Section 10 
b) and the question of imposing penalty 
oes not arise at The question of penalty 
would arise only when the goods are not 
mentioned in the certificate of registration 
and purchase of the same is made on a f 
representation made by the purchasing 
dealer that they were so mentioned. If the 
normal rate had been paid for the goods, 
without making any false representation, no 
offence under Section 10 (b) would be com- 
mitted at all. It is only to such cases that 
the expression “if the offence had not been 
committed” has application and the penalty 
payable would be one and a half times the 
normal rate. The Mysore High Court took 
this view in (1966) 17 STC 161 (Mys), Pais 
and Sons v. State of Mysore. Though this 
decision was held to be not laying down 
good law in a later decision of the Madras 
High Court in (1969) 24 STC 507 (Mad), 
State of Madras v. Prem Industrial Corpn. 
on which Mr. Patnaik relied. with respect, 
we are inclined to agree with the view taken 
by the Mysore High Court. Mr. Patnaik’s 
cones on this point is therefore reject- 
ed. 


6. Lastly Mr. Patnaik contended 
that the goods were in fact covered by the 
certificate of registration. This is a matter 
which should be carefully gone into by the 
Sales Tax Officer. The Certificate of Regis- 
tration contains the entry “Machinery, plant 
(Productive and plas) equipment.” The 
Sales Tax Officer would have to come to a 
conclusion as to whether any of the goods 
purchased would come within the entry 
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vant period gasoline was exempt from pay- 
ment of Central Sales Tax, under Section 8 
(2-A), in Orissa and West Bengal. The 
Sales Tax Officer would examine this ques- 
tion also. : z 

7. Mr. Patnaik also advanced an 
argument that Section 10 A (1) is ultra vires, 
as it contravened Article 14 of the Consti- 
tution. But, as already stated, we do not 

ress any view on this matter as he want- 
that it may be left open, 

8. In the result, the impugned order 
dated 9-11-66 and the demand notice 
dated’ 9-12-66 issued in pursuance cf the 
order are quashed. The case would ga back 
to the Sales Tax Officer who woud re- 
examine the entire matter in accordance 
with law and in the light of the observations 
made in this judgment. f 

9. The writ application is allowed, 
but in the circumstances there will >e no 
order as to costs. f 

S. ACHARYA, J.:— 10. I agree. 

l Writ application allowed. 





AIR 1971 ORISSA 125 (V 58 C &9) 
G. K. MISRA, C. J. AND R. N. MISRA, f. 
Prafulla Kumar Dutta, Petitiorer v. 
State of Orissa and others, Opposite Farties. 
T J. C. No. 184 of 1970, D/- 22-6- 


Civil Services — Orissa Service Code, 
Rule 71 (a), Proviso — Bus driver in em- 
ployment of State Transport Service is an 
artisan and, therefore, a workman under the 
Proviso. 

Ordinarily, therefore, he shall be re- 
tained in service upto age of 60 and shall 
not be required to retire after attaining age 
of 55 years one month’s notice except on 

ound of impaired health or of being neg- 
gent or inefficient in discharge cf his 
duties. AIR 1955 Cal 290, Dissented from; 
ATR 1986 Cal 808 & AIR 1986 Lah 661 & 
AIR 1955 All 707, Rel. on; AIR 19€2 Pat 
856, Distinguished. (Para 9) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Pat 356 (V 49), 
__ Satya Kinkar v. Babulal 
(1955) AIR 1955 All 707 (V 42), 

Noor Ali v. Kanpur Omnibus Service 


Ltd. . 

(1955) AIR 1955 Cal 290 (V 42) = 
59 Cal WN -466, Maniklal Upadhya 
v. Ramesh Chandra 

(1936) ATR 1986 Cal 808 28) =- 
62 Cal LJ 562, Khagendranath v. 
Kanti Bhusan 

(1986) AIR 1986 Lah 661 (V 28) = 
88 Pun LR 296, Sita Ram v. Jagan 


Nath 

(1927) AIR 1927 Rang 279 (V 14) = 
TLR 5 Rang 477, R. Sewaram v. 
Lachminarayan 

(1900) 1900-1 QB 725 = 69 LJ QB 
856, er v. Snow 


i 
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S. B. Nanda, for Petitioner; D. F. Moha- 
patra, (Standing Counsel), for Opposite Par- 
ties. 


R. N. MISRA, J.:— This is an applica- 
tion under Article 226 of the Constitution of 
India by a driver of the State Transport 


2. Various contentions were taken 
in the Writ Petition. But during the hear- 
ing of the sppieion, Mr. Nanda, learned 
counsel for the petitioner, confined his sub- 
missions to only one point which is to the 
following effect. According to him, the - 
See Arg Service which is wholly 
owned. by the State of Orissa, opposite party 
No. 1 is an industrial undertaking = The 
pe who joined service as a driver on 

-12-58 and has been continuing as such is 
a “workman” as defined in the Note to 
Rule 71 (a) of the Orissa Service Code. It 
is not disputed that the definition itself is a 
statutory one being a part of the rules 
framed under Article 809 of the Constitu- 
tion by the Governor of Or'ssa. The further 
submission of Mr. Nanda is that the Peti- 
tioner would ordinarily be retained in ser- 
vice upto the age of 60 years and is liable 
to be retired at any time after his attaining 
the age of 55 years with a month’s notice 
only on the ground of impa‘red health or of 
being negligent or inefficient in the dis- 
charge of his duties. 


The petitioner was serv2d with a notice 
dated 19-12-69 by the District ‘Transport 
Manager of the State Transport Service at 
Baripada that as the petitiomer would com- 
piete the age of 55 years on 8-2-70 he was 

irected to retire on superannuation with 
effect from the afternoon of that dey. Ad- 
mittedly no action has been contemplated 
against the petitioner on the e that he 
has impaired health or he is negl gent or 
inefficient in the discharge of his dudes. Mr. 
Nanda, therefore, contends that the peti- 
tioner is to be retained in service upto the 
60th year and he is being prematurely re- 
tired, This action in prematurely ret-ring the 
petitioner who is a permanent servant under 
the State Government of Orissa in the State 
Transport service is sought to be challeng- 
ed as being contrary to law. 

8. | Mr. Mohapatra, learned counsel 
for the Transport Department, appearing 
for the opposite parties challenges “he con- 
tention that the petitioner is a workman and 
as such his case is not covered under Rule 71 
(a) of the Orissa Service Code, 

. 4 It would be convenient to ex- 
pace Rule 71 (a) of the Orissa Service 
ode::— - 


“Except as otherwise provided in the 
other clauses of this rule the date of com- 
pulsory retirement of a Government, in supe- 
rior service other than a_rinisterial servant 
who was in permanent Government service 
on Sist March, 1986, is the date on which 
he attains the age of 55 years. He may be 
retained in service after the date of com- 
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State Government on public grounds, which 
must be recorded in writing, but he must 
not be retained after the age of 60 years ex- 
cept in very special circumstances: 

- Provided t a workman who is gov- 
emed by these rules shall ordinarily be re- 
tained in service upto the age of 60 years. 
He may however be required to retire at 
any time after attaining the age of 55 years 
after being given a month's notice or a 
month’s pay in lieu thereof, on the ground 
of impaired health or of bong oee or 
inefficient in the discharge of his duties. He 
also may retire at any time after attaining 
the age of 55 years, by giving one month’s 
notice in writing. , 

Note:— For this purpose, ‘a workman’ 
means a highly skilled, skilled or semi-skil- 
led and unskilled artisan employed on a 
monthly rate of pay in any government esta- 
blishment.” 


5. The short point for consideration, 
therefore, is as to whether the petitioner as 
a bus driver in the employment of the State 
Transport Service is a workman. In the 
Note extracted above a workman has been 
equated with an artisan. view of the 
provision in the Note that a highly skilled or 
semi-skilled -or unskilled artisan would also 
be a workman the only point for determina- 
tion is whether the petitioner is an artisan, 

6. To determine whether a_ bus 
driver is an artisan the learned counsel for 
both the parties placed certain precedents 
before us. The learned Counsel for the peti- 
tioner relied upon a decision of R. C. Mitter, 
J., in AIR 1986 Cal 808, Khagendra Nath v. 
Kanti Bhusan. The point for examination 
in the aforesaid case was as to whether ‘a 
claim by a motor driver for wages would 
come within the scope of Article 7 of the 
First Schedule of the Limitation Act of 
1908. The learned Judge held, 

“The whole question is whether a bus 
driver is an artisan within the meaning of 
that Article. I do not agree in the conten- 
tion that a bus driver is a household ser- 
vant. In my judgment, a bus or motor car 
driver is an artisan. He must know some- 
thing of the mechanism of a car, must know 
how to start it, to stop it and to steer it. 
He is supposed to attend to the car in 
emergent cases when the mechanism goes a 
somewhat out of order Sonne a journey. 
In this view of the matter I hold that he 
is an artisan = 
Reference was made in the aforesaid case 
to a decision of the Rangoon High Court in 
AIR 1927 Rang 279, R. Sewaram v. Lach- 
minarayan. The case had also raised the 
self same question with reference to Arti- 
cle 7 of the First Schedule of the Limita- 
tion Act. Maung Ba, J., held, 

“A motor car driver is required at least 
to know how to start the car, how to steer 
it and how to stop it. For such pipea 
he must possess some skill in manipulating 
the different parts of the mechanism. I 
think he Should be included in the category 
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A similar view has also been taken by- Jai 
Lal, J., in AIR 1936 Lah 661, Sita Ram v. 
Jagan Nath, Reference was also made by Mr. 
Nanda to a decision of the Allahabad High 

- Court in AIR 1955 All 707, Noor Ali. v. 
Kanpur O. S. Ltd., Mehrotra, J., as he then 
was, stated, 


“The contention of the applicant is that 
he was employed as a bus driver. He can 
neither be regarded as a household servant 
nor an artisan or Jabourer and consequently 
Article 7 does not apply to his case. It is 
contended that an artisan is one who is en- 
gaged in some productive work. A bus 

iver who has only to operate upon a bus - 
and is to observe rules of traffic cannot be 
regarded as one engaged in productive acti- 
vities. In Oxford Dictionary the word ‘arti- 
san’ has been defined to mean a mechanic 
also. A driver has not only to operate upon 
a bus, but in the event of breakdown, he 
has to repair the bus and has to be a mecha- 
nic also. the modern age when 
the industries have considerably advanced 
any person who participates in industrial 
activities or is a mechanic can be classed 
as artisan. The word ‘artisan’ is not con- 
fined to an artist who carries on activities 
in fine arts only”. - 
On a reference to the Shorter Oxford Dic- 
tionary we find an artisan is said to be one 
` occupied in any industrial art, a mechanic; 
handicraftsman, artificer. 


7. Mr. Mohapatra for the opposite 
parties placed reliance mainly on a Division 
Bench decision of the Calcutta High Court 


in AIR 1955 Cal 290, Maniklal SLi v. 
Ramesh Chandra. The aforesaid Calcutta 
decision noticed the decision© of the Ran- 
goon High Court as also the earlier Single 
Judge decision of tbe Calcutta High Court 
already referred to. They also referred to 
an English decision in the case of Palmer v. 
Snow, (1900) 1 Q. B. 725. Delivering the 
judgment of the Bench, K. C. Das Gupta, J. 
as he then was, stated, 


“I therefore respectfully agree with 
Maung Ba and Mitter JJ. That the word 
‘artisan’ as used in Art. 7 if the First Schedule 
to the Limitation Act includes a mechanic. 
I am unable to agree, however, that a motor 
driver is necessarily a mechanic. In my judg- 
ment when we say of some person that he isa 
mechanic, we mean that he has such special 
knowledge of some mechanism as to enable 
him to operate it and to set it right when 
it goes wrong. I do not think that the mere 
fact that a man can start a machine or con- 
trol it is enough to give him the name of 
mechanic. An electric fan is an intricate 
mechanism; almost every body can set it in 
motion, can control its motion by operating 
the regulator and can stop it. Wilt a man 
who can do these things be called a mecha- 
nic? The answer must be an emphatic ‘No.’ 
When the fan goes out of order we send for 
a ‘mechanic.’ That makes it clear that it is 
only the person who understands sufficient 
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. bandle its parts properly in order to set it 
right when it goes wrong, that can be call- 
ed a mechanic. 


The driver of a motor car is not, in 
these respects, essentially diferent from the 
man who switches on an electric fan. He 
can start the engine, put it into gear, steer 
it, stop it and part it. Ordinarily, hə can 
also change a damaged tyre or tube. 
Suppose however the carburettor goes ~vrong 
or the pistons have refused to work. Many, 
if not most, driver of motor cars will be able 
to do nothing in such emergencies. One 
particular driver may happen to have suffi- 
cient skill to be able to repair a defect in 
the mechanism but most will not have the 
requisite knowledge or skill. These persons 
will not, because of such lack of knowledge 
or skill, cease to be drivers of motor cars 
but they are clearly not mechanics. It is 
reasonable to hold that while the driver of 
a motor car may also happen to be a mecha- 
nic, such a driver is not necessarily a mecha- 
nic. 


My conclusion therefore is thet the 
driver of a motor car is not an ‘artisan’ with- 
‘in the meaning of Article 7 of the First 
Schedule to the Act of Limitation.” 

It is difficult to equate in our view a motor 
driver with a person who can put a fan into 
motion by putting on the switch. The per- 
son who is at the wheel of a motor zar is 
certainly one who knows many more -hings 

one who merely puts his hand oa the 
switch of a fan and puts it into motion. 
The activity involved in ques a far into 
motion is very simple while a lot of know- 
ledge is necessary for putting a car into 
motion after starting it, A number oi pro- 
cess are involved which have to be simul- 
taneously done. Then only can the car be 
in motion, Similarly to stop a car in motion 
and to drive it on the public road while 
various other vehicles as also pedestrians 
would be walking involves some amount of 
dexterity without which driving would not 
be possible. A man who has never handled 
a fan or set it in motion on any previous 
occasion can do so when asked to pat on 
the switch. But a person who has never 
been at the wheel of a motor car can never 
put the car into motion and drive it. 


8. Mr. Mohapatra thereafter -elied 
upon a decision of the Patna High Court in 
AIR 1962 Patna 856, Satva Kinkar v. Babu- 
lal. Wherein Ahmad, J. (as he then was), 
took the view that an artisan is one who is 
trained to manual dexterity in some mecha- 
nic art or trade. In that sense a driver may 
or may not be an artisan, but if a driver is 
also a mechanic he would certainly be classi- 
fied as an artisan. The Patna decision pro- 
ceeded on the basis that whether a motor 
car driver is an artisan or not would depend 
on the facts of each case. 


9. We have already noticed that 
there is a definition of ‘workman’ in Rule 71 


(a) of the Orissa Service Code. The use of 
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skilled’ and ‘unskilled’ goes to show that a 
special definition has been adopted for the 
purpose of the rule and emphasis on dexter- 
ity has not been intended. In the circum- 
stances, korgie in view the definition in 
the Note an e law on the point we are, 
of the view that a bus driver is an artisan 
and, therefore, a workman under the proviso 
to Rule 71 (a) of the Orissa Service Code.! 
In view of the special definition we do not’ 
think it expedient to adopt the view of the 
Patna High Court to say that whether a bus 
driver would be a mechanic would be a 
question of fact to be determined in each 
case. On the aforesaid analysis, I would 
hold that a bus driver like the petitioner is 
an artisan and, therefore, a workman, and 
would be entitled to be retained in service 
ordinarily until he reaches the 60th year. - 
It has already been noticed that this is not 
a case where the petitioner is bemg made to 
retire for being inefficient or negligent or for 
having got impaired health. 

In the circumstances, we are of the view 


-that the petitioner is’ entitled to remain in 


service until he reaches the 60th year. The 
Popes notice requiring him to retire is, 
therefore, bad and is quashed. The peti- 
tioner is deemed to be continuing in service 
unaffected by the impugned noce or any 
action taken on its basis. The writ applica- 
tion is allowed with costs. A writ of manda- 
mus be issued requiring the opposite parties 
to treat the petitioner to be continuing in 
employment on the same terms as before. 
Hearing Fee Rs, 100/- (One hundred). 
G. K. MISRA, C. J.:— 10. I agree. 
Petition allowed. 
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Alekha Mantri, Appellant v. Jagaban- 
dhu Mantri and others, Respondents. 


Second Appeal No. 602 of 1964, D/- 
1-4-1970, from order of 5th Addl. Sub-J., 
Cuttack, D/- 7-10-1964. 

(A) Partition Act (1893), Section 4 — 
Suit for partition by member of undivided 
family against stranger transferee —- Sec. 4 
applies — It is not necessary that transferee 
should have filed suit or being defendant he 
should have specifically claimed share in 
residential house. AIR 1868 Orissa 134 & 
(1970) 36 Cut LT 77, Overruled; AIR 1951 
Orissa 180 & AIR 1961 Orissa 203, Approv- 
ed; AIR 1922 Bom 121 & AIR 1950 Mad 
214 & AIR 1957 All 356 (FB), Dissent; Case 
law discussed. (Para 18) 

(B) Civil P. C. (1908), Section 100 — 
Finding of fact —- Finding that there was 
no partition by metes and bounds is one of 
fact — It cannot be agitated in second ap- 
peal. (Point conceded), (Para 3) 

(C) Partition Act (1893), Section 4 — 
Application of — Four conditions necessary 
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== House should be owned by undivided 
family — Share of co-sharer therein should 
have been transferred to stranger — Trans- 
feree should have sued for partition — Mem- 
ber of family baing share-holder should claim 
and undertake to buy transferees share. __ 
(Para 5) 
(D) Partition Act (1893), Section 4 — 
Transfer of Property Act (1882), Section 44 
-~ Object of Section 4 — Principle underly- 
ing Section 44 — Section 4 is logical. sequel 
to Section 44 and is only extension of privi- 
lege given to share-holder by Section 44. 


Section 4 is a logical sequel of or corol- 
lary to Section 44 T. P. Act and is only an 
extension of the privilege given to share- 
holders by Section 44. The principle under- 
lying Section 44. para 2 is that it is inequit- 
able to permit a songer to intrude upon 
the privacy of an undivided family resi- 

ence. But Section 44 left the stranger 
purchaser free to have his share carved out 
in a suit for partition. It is this mischief 
which is sought to be prevented by Section 4, 
Partition Act the object of which is to pre- 
vent the stranger transferee from forcing his 
way into dwelling ‘house in which other 
members of his transferor’s family havea 
tight to live. O (Para 7) 


(E) Interpretation of Statutes — Langu- 
age of Section capable of bearing two inter- 
pretations — One furthering object of Act 
should be preferred to other, (Para 7) 


(F) Precedents — Single Judge is bound 

to follow previous. decision of Single, Divi- 
sion or Full Bench of same High Court — 
If be differs from previous Single Bench 
decision he should refer question to larger 
Bench instead of deciding it himself. AIR 
1965 SC 1767 & AIR 1969 SC 69, Rel. on. 
(Para 11) 


Cases Referred: Chronological Paras 
(1970) 86 Cut LT 77 = ILR (1970) 


Cut 599, Satyanarayana Patnaik v: 
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(1969) AIR 1969 SC 69 (V 56) = 
(1968) 8 SCR 759, Dhanki Mahajan 
v. Rana Chandubha Vakhatsing Il 

(1968) AIR 1968- Orissa 184 (V 55) = 
84 Cut LT 879, Sundari Bewa v. i 
Ranka Behara 6, 10, 12 

(1965) AIR 1965 SC 1767 (V 52)= 

(1965) 3 SCR 218, Bhagwan v. Ram 


Chan À 

(1964) AIR 1964 SC 436 (V 51) = 
(1964) 1 SCR 200, Laxman Purshot- 
tam v. State of Bombay ' Ir 

(1961) AIR 1961 Orissa 208 (V 48) = 
Kanduri Maharana v. Bachhu'` 
Maharana -> om 

(1957) AIR 1957 All 856 (V 44) = 

1957 All LJ 312 (FB), Sakhawat 
Ali v. Ali Husain 

(1955) AIR 1955 Cal 292 (V 42) = 
96 Cal Lf 168, Haradhone Haldar 
v, Usha Charan Karmakar : 

(1958) AIR 1953 AN 332 (V 40) = 
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Balaram f ; A 6 
(1950) AIR 1950 Mad 214 (V 83) = ‘ 
1949-2 ‘Mad LJ 639, Butchi Ramay- | 
ya v. Venkata Subbarao ` 
(1947) AIR 1947 Cal 426 (V 34) = 
51 Cal WN 639, Abu Isa Thakur 
v. Dinabandhu Banik 
(1941) AIR 1941 Pat 4 (V 28) =.‘ 
190°: Ind Cas 117, Sheodhar Prasad 
v. Kishun Prasad 
(1987) AIR 1937 Nag 4 (V 24) = 
ILR (1937) Nag 78, Laxman Dhondo- 
at v. Mt. Lahana Bai : -6, 8 
(1929) ATR 1929 Cal 269 (V 16) = 
49 Cal LJ 136, Se De v. 





_ _ Jatindra Mohan De 6, 8 
(1922) AIR 1922 Bom 121 (V 9) = 
ILR 46 Bom 341, Khanderao Datta- . 
traya Wakde v. Balkrishna Maha- 
deo Phulambikar S 6 


D. Mohanty and N. Mohanty, for Ap- 
pellant; G. Rath, for Respondents: 

PATRA, J.:— The short point for con- 
sideration in this appe is whether Sec- 
tion 4 of the Partition Act, 1893 (hereinafter 
referred to as the Act) is at all attracted in 


-a suit for partition brought, not by a stran- 


ger purchaser but by a member of the family 
who is a _co-sharer, The facts which are no 
more in dispute may be stated. One Bhikari 
Mantri had two sons —- Dama (D. 2) and 
Bhima. Bhima’s wife is Pitei plaintiff No. 3 
and her two sons are plaintiffs 1 and 2. 
Bhima died in 1958 while living joint with 
his brother and thereafter in 1954, the plain- 
tiff and Dama (D. 2) effected a partition of 
their landed properties, But their ancestral 
dwelling house was left undivided, although 
their respective shares therein were specified 
in the registered partition deed dated 10-5- 
1954, On 11-5-1957, defendant No. 2 Dama 
executed a sale deed in respect of his share 
in the joint family house in favour of defend- 
ant No. 1. On the strength of the sale deed 
so obtained, defendant No. 1 created distur- 
bances in respect of the plaintiffs possession 
of the house. The latter therefore instituted 
a suit for partition of the undivided house 
and prayed therein to allow them to pur- 
chase the share of defendant No. 1 on a 
price to be fixed by the Court. 


2. Defendant No.. 1, who alone con- 
tested the suit averred that there was a 
partition by metes and bounds between the 
plaintiffs and defendant No. 2 not only in 
respect of the agricultural lands, but also in 
respect of this disputed family house, and 
that after partition, defendant No. 2 was 
ERT in that portion of the family house 

hich was allotted to his share. After de- 
fendant No, 2 sold his share in the house to 
defendant No. 1, the latter remained in pos- 
session thereof and after some time demolish- 
ed the old structure and constructed a new 
house on that plot of land. ‘According to 
him therefore a fresh suit for partition in 
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also contended that he ‘is an agnatic relation 
of the parties and not a stranger f the 
family and that therefore the plaintifs are 
not entitled to avail themselves of the bene- 
fit‘ of Section 4, of the. Act. 

_ 8 The learned Munsif accepted the 
case of defendant No. 1 in toto and dis- 
missed the suit. On appeal, the learned 
Additional Subordinate Ju ge recorded the 
finding that the disputed homestead plots 
and house had not been partitioned by metes 
and bounds between the plaintiffs and Jefen- 
dant No. 2 and that consequently a fresh 
suit for partition in respect thereof is main- 
tainable. Although he accepted the plea of 
defendant No. 1 that he is distantly related 
to the plaintiffs he held that he is not a 
member of that family. In view of these 
findings, he reversed the decision of the trial 
Court and passed a decree in favour >f the 
plaintiffs for partition and allowed the plain- 
tiffs under Section 4 of the Act to repur- 
chase the share of defendant No. 1 m the 
family house. Defendant No. 1 has filed 
this Appeal. 

At ough the grounds are mainly Jirect- 
ed against the finding of the appellate Court 
that there was no partition by metes and 
bounds between the pan and defendant 
No. 2 in respect of the disputed family 
house, the learned Advocate appearing for 
the appellants conceded at the time of hear- 
ing that in view of the finding of fect re- 
corded by the lower appellate Court, he 
cannot agitate this finding in second appeal. 

4, The only point of law thet was 
urged before us is that in view of the fact 
that in this case, the person who has brought 
the suit for partition is not the st-anger 
purchaser but is one who is a member of 
the family, Section 4 of the Act is not ap- 
plicable and consequently, the plaintiffs are 
not entitled to buy the share of the stcanger 

urchaser, namely, defendant No. 1 x the 
dwelling house. 

5. Section 4 of the Act so far as is 
relevant may be quoted :— 


“4 (1). Where a share of a dwelling 
house beloneins to an undivided famiy has 
been transferred to a person who is not a 
member of such family, and such -trarsferee 
sues for partition, the Court shall, £ any 
member of the family being a share-xolder 
shall undertake to buy the share of such 
transferee, make a valuation of such share 
in such manner as it thinks fit, and 
direct the sale of such share to such share- 
holder and may give all necessary and pro- 
per directions in that behalf.” 


: For the application of Section 4, there- 
ore, 
mamely, (1) the house should be ownsd by 
an undivided family, (2) the share of a co- 
sharer therein should have been transferred 
to a person who is a stranger to the family, 
(3) the transferee should have sued for parti- 
tion and (4) a member of the family being 
a share-holder claims and undertakes to buy 
the share of the stranger transferee, 
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four conditions should be fulfilled, - 
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6. It is no more in disçute in this | 
Court that conditions (1), (2) and (4) have . 
been satisfied in this case. But ‘it is con- . 
tended on the appellant side that condi- 
tion (8) has not been satisfied because the 
stranger purchaser has not sued for parti- 
tion. The expression “sues for partition” 
occurring in sub-section (1) of Saction 4 of 
the Act has been the subject matter of inter- 
pretation in several cases which have come 
up before the High Courts and there is a 
clear division of opinion on this point. The 
leading case which propounds what we may 
call the liberal view is a Bench decision of 
the Calcutta High Court in Satyabhama De 
v. Jatindra Mohan Deb, AIR 1929 Cal 269, 
where it was held that a party in a partition 
suit whether a plaintiff or defendant is at 
the same time a plaintiff as well as a defen- 
dant. This view was reiterated in two sub- 
sequent decisions of that Court in Abu Isa 
Thakur v. Dinabandhu Bani, ATR 1947 Cal 
426 and Haradhone Haldar v. Usha Charan 
Karmakar, AIR 1955 Cal 292 by this Court 
in Banchhanidhi v. Balaram, AIR 1951 Orissa 
180 and Kanduri Maharana.v. Benchhu Ma- 
harana, AIR 196] Orissa 203; by the Patna 
High Court in Sheodhar Prasad v. Kishun 
Prasad, AIR 1941 Pat 4; by the Nagpur 
High Court in Laxman Dhondopant’ v. 
Mt. Lahana Bai, AIR 1987 Nag 4 and b 
the Allahabad High Court în Rukmi Sewa! 
v. Mt, Munesari, AIR 1953 All 882. Quite 
the contrary view was taken by the Madras 
High Court in Butchi Ramayya v. Venkata 
Subbarao, AIR 1950 Mad 214, and by the 
Bombay High Court in Khanderao Datta- 
traya Wakde v. Balkrishna Mahadeo Pul- 
ambrikar, AIR 1922 Bom 121. The view of 
these two Courts is that where a member of 
the joint family being a shere-holder in res- 
pect of the disputed house, himself sues the 
transferee of a share in the house for pur- 
chasing the share, his claim cannot be al- 
lowed because the suit for partition has not 
been filed by the transferee. These two con- 
flicting views were considered by a Full . 
Bench of the Allahabad High Court in 
Sakhawat Ali v. Ali Husain, AIR 1957 All 
856 and their Lordships adopted, what we 
may with respect call a via media view. 
Their Lordships accepted neither the liberal 
view in its entirety nor did they go to the 
extent to which the Madras and Bombay 
High Court had gone in stating that unless 
the suit- is brought by the transferee stran- 
ger, Section 4 of the Act would not be ap- 
plicable. The Full Bench held that even 
where the transferee stranger does not him- 
self file the suit for partition, but figures as 
a defendant in a suit for >artition brought 
by any of the co-owners of the house, Sec- 
tion 4 of the Act will be applicable provid- 
ed that in such a suit, the stranger defen- 
dant claims a partition of his own share. 
Recently our learned brother Ray, J., in 
Sundari Bewa v, Ranka Behera, (1968) 34 
Cut LT 879 = (AIR 1968 Orissa 184) had 
taken even a more ‘stringent view than 
that of the Bombay and Madras High Courts 
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‘in enunciating the principle that to attract 
șa the eppuestion of Section 4 of the Act it is 

not only necessary that the stranger pur- 
chaser should himself file the suit for parti- 
tion but also that the family members them- 
selves should not wish to disrupt their un- 
divided status and dissolve the interrity of 
the property. In other words, the learned 
Judge’s view is that only when there is a 
possibility of the undivided joint 
continuing in the dwelling house .that the 
law comes to the aid of such family, by 
compelling the stranger in a suit filed by him 


for partition to part with his interest in 


favour of the joint family or any one mem- . 


ber thereof. 

a Section 4 of the Act is a logical 
sequel of or corollary to Section 44 of the 
Transfer of Property Act and is only an 
extension of the privilege given to the share- 
holders by Section 44. Section 44 of the 
Transfer of Property Act runs thus l 


“44° Transfer by one  co-owner:— 
Where one of two or more co-owners of 
immovable property legally ‘competent in 
that behalf transfers his share of such pro- 
perty or any interest therein, the transferee 
acquires, as to such share or interest, and 
so far as is necessary to give effect to the 
transfer, the transferor’s right to joint 
possession or other common or part enjoy- 
ment of the property, and to enforce a 
partition of the same, but subject to the 
conditions and liabilities affecting, at the 
date of the transfer; the share or interest so 
transferred. . gio 

Where the transferėe of a share of a 
dwelling house belonging to an undivided 
family is not a member of ‘the family, noth- 
ing in this section shall be deemed to entitle 
him to joint possession or other common or 
part enjoyment of the house.” 

The principle underlying the provision in 
para 2 of Section 44’is that it is inequitable 
to permit a stranger to intrude upon the pri- 
vacy of an undivided family residence. But 
. |Section 44 of the T. P. Act left the stranger 
purchaser free to have his share carved out 
in a suit for partition. It is this mischief 
that was sought to be prevented by Sec- 
tion 4 of the Partition Act. The object 
underlying Section 4 of the Act is to pre- 


vent the transferee of a share in the family ` 


house, who is an outsider from forcing his 
way into the dwelling house in which other 
members of his transferor’s family have a 
right to live. This being the object behind 
Section 4, any interpretation that is to be 
ut thereon should without sacrificing or 
isregarding the terms thereof be the one 
which advances the object of the Act, In 
Stroud’s Judicial Dictionary, the expression 
“To sue” has been defined thus:— 

Sean these words “to sue” may be 
applied indifferently r to the defendant 


or plaintiff,........ the words “to sue” 
not only signify “to prosecute”, but also “to 


efend”, or to do something which the law 
requires for the better prosecution or de- 
fence of the cause.” (p. 2912-8rd edn.) 
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Therefore, the expression “such transferee 
sues for partition” occurring in Section 4 of 
the Act can as well apply to a transferee 
defending a suit for:partition and this is an 
interpretation which does not in anyway 
do any violence to the language of the sec- 
tion. Where, therefore, in a case the langu- 
age of the section is capable of bearing two 
interpretations, the one that would further 
the object of the Act should in our opinion 
be preferred to the other. That apart, under 
certain circumstances the object underlying 
Section 4 of the Act is liable to be frustrat- 
ed if we accept the narrow interpretation, 
namely, that to attract the applicability of 
Section 4, the stranger purchaser must have 
filed the suit for partition. Take, for in- 
stance, a case where the stranger purchaser 
forces himself into a dwelling house of an 
undivided family and drives the other co- 
owner to file a suit for partition as plaintiff.. 
the narrow interpretation is.to be accept- 
ed, the plaintiff would not be able to avail 
himself of the benefit of Section 4 of the 
Act with the result that he would not be able 
to exclude the stranger from possession of a 
joint share of an undivided family house. 
This is an instance where the very object of 
Section 4 of the Act would -be defeated by 
accepting the narrow interpretation. 


8. Turning now to. the decided 
eases on this point, reference has already 
been made to the fact that the view: of the 
High Courts of Calcutta, Patna and Nagpur 
and the. earlier decisions of this Court is 
that Section 4 of the Act applies as well 
to cases where the stranger purchaser figures 
as defendant in the suit for partition. It is 
true that in AIR 1929 Cal 269 and AIR 
1987 Nag 4, the transferee defendant had 
applied for allotment of his share and the 
decisions in those two cases also rested on 
that circumstance on the ground that it 
brought the defendant-transferee technically 
within the phrase “sue for partition”. But 
a careful reading of . those two judgments 
would make it -clear that although the pre- 
sence of that additional circumstance was 
utilised to strengthen the view that the learn- 
ed Judges had taken, yet the basic reason 
of the two decisions was that in a suit for 
partition the parties to the suit are in the 
position of counter-claimants and it can very 
well be predicated of a defendant ‘in a suit 
for partition that he is suing for partition. 
If in a suit for partition each co-owner 
against another occupies in himself the role’ 
of a plaintiff as well as defendant, a view 
which is also accepted as correct by the 
Full Bench of the Allahabad High Court in 
AIR 1957 All 856 (FB) referred to already, 
it follows that the defendant in a suit for 

artition can as well be said to have “sued 
or partition” within the meaning of sub-sec- 
tion (1) of Section 4 of the Act. That, being 
so, we do not see any justification to intro- 
duce a further limitation into Section 4 of 
the Act, as has been done by the learned 
Judges of the Full Bench, that in order to 
attract the operation of Section 4, the stran- 
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er defendant in a suit for partition brought 
E a member of the undivided family should 
have also claimed a partition of his owa 
share in the dwelling house. With great 
respect we are unable to follow the Full 
Bench decision of the Allahabad High Zourt. 


9. For the very same reasons, we are 
unable also to accept the extreme view pro- 
pounded by the Madras and Bombay High 
Courts which have held that the right given 
to a share-holder under Section 4 of tke Act 
to buy out transferee who is not a msmber 
of the family is available only in cases where 
the transferee sues for partition and cannot 
be extended to cases where the transferee 
is a defendant even though as a defendant 

-he may claim a share in partition. 


10. Before we close we consider it 
necessary to refer to the view expressed by 
Ray, J.,.in (1968) 84 Cut LT 879 = (AIR 
1968 Orissa 184) a view which he reitsrated 
in a recent decision in Satyanarayan Patnaik 
v. Golak Behari Das, (1970) 36 Cut LT 77. 
The learned Judges interpretation of Sec- 
tion 4 of the Act is that to attract the ope- 
ration of that section it is necessary— 


(1) that the suit must have beer filed 
by the stranger transferee; and 


(2) that the family members themselves 
do ‘not wish to disrupt their undivided sta- 
tus, and are not desirous of dissolving the 
integrity of the property. 

11. This view is contrary to th3 con- 
sistent earlier view held by this Court that 
Section. 4 of the Act is equally applicable to 

cases where a partition suit is brought 
and a stranger transferee is a party thereto 
and that it is immaterial whether the suit is 
brought’ by the transferee himself or he is 
arrayed as a defendant in the suit. It is 
argued that a single Judge of a High Court 
is bound to follow the decision of another 
single Judge of that Court on a par-icular 
oint and, if, in any case, he entertains a 
hifferent view, it is his duty to refer the 
matter to a larger Bench and that as instead 
of following this course our learned trother 
Ray, J., arrived at a decision contrary to 
the earlier view held by this Court, the deci- 
sion of Ray, J., must be deemed to be cont- 
rary to law and should be disregarded. 
There appears to be -considerable force in 
this submission. It is well established prin- 
ciple that a Single Judge of a High Court 
is ordinarily bound to accept as correct the 
judgments of Courts of co-ordinate jurisdic- 
tion or Division Benches and Full Benches 
of his Court and, if, in any case, he consi- 
ders that a previous. decision of the Single 
Bench on the same point requires reconsi- 
deration, the question instead of being 
decided by him should. be referred to 
a larger Bench. We may, in this connec- 
tion, quote a passage from the judgmsnt of 
their Lordships of the Supreme Cozrt in 
Bhagwan v. Ram Chand, AIR 1965 SC 1767. 

“Before we part with this appeal, how- 
ever; we ought to point out that it would 
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have been appropriate if the learned single 
Judge had not taken upon himself ta consi- 
der the question as to whether the earlier. 
decisions of the Division Benches of the High 
Court needed to be reconsidered and revis- 
ed, It is plain that the said decisions had 
not been directly or even Ey necessary im- 
plication overruled by any decision of this 
Court, indeed, the judgment deliverec by the 
learned Single Judge shows that he was per- 
suaded to re-examine the matter himself and 
in fact he had substantially recorded his 
conclusion that the earlier decisions were 
erroneous even before hfs attenton was 
drawn to the decision of this Court in Lax- 
man Purshottam Pimputkar’s case, (1964) 1 
SCR 200 = (AIR 1964 SC 486), It is hard- 
ly necessary to emphasise that consicerations 
of judicial propriety and decorum require 
that if a learned Single Judge hearing a mat- 
ter is inclined to take the view that the ear- 
lier decisions of the High Court, whather of 
a Division Bench or of a Single Judge, need 
to be reconsidered, he should not embark 
upon that enquiry sitting as a Single Judge, 
but should refer the matter to a Division 
Bench or, in a proper case, place the rele- 
vant papers before the Chief Justice to en- 
able him to constitute a larger: Bench to exa- 
mine the question. That is the proper and 
traditional way to deal with such matters 
and it is founded on healthy principles of 
judicial decorum and propriety. It is to be 
regretted that the learned Single Judge de- 
parted from this traditional way in the pre- 
sent case and chose to examine tke ques- 
tion himself.” i 

It is unnecessary to refer to the many other 
cases where the Supreme Court has reite- 
rated this view. e latest observation is 
contained in Dhanki- Mahajan ~v. Rana 
Chandubha Vakhatsing, AIR 1969 SZ 69. 


12. Adverting now to the merits of 
the view taken by Ray, J. we have already 
discussed and held on the first point that to 
attract the operation of Section 4 of the Act, 
it is not necessary that the suit must have 
been brought by the stranger transferee. 
Regarding the second point referred to 


- above, we are unable to find anything in 


Section 4 of the Act to warrant reading in- 
to it a further limitation that the family 
members themselves should not have wish- 
ed to disrupt their undivided staus, and 
ook not hee denad tke dissolution of 

e integrity o e property. We are, 
therefore, of the view that (1968) 34 Cut 
LT 879 = (AIR 1968 Orissa 134) and 
em) 86 Cut LT 77 have not been correct- 
ly decided, 


18. Our conclusion, therefore, is 
that Section 4 of the Partition Act would 
also be applicable where the suit for parti- 
tion is brought by a member of the undivid- 

ily against the stranger transferee, 

and that it is not necessary that the latter 

should have filed: the suit or being a defen- 

dant he should have specifically claimed a 
e in the residential house. 
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14, We would accordingly uphold 
the decision of the learned Subordinate 
Judge and dismiss this appeal with costs. 


A, MISRA, J.:— | 15. I agree. 
Appeal dismissed. 
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S. ACHARYA, J. 


Sambhu Das and others, Petitioners | 


v. State, Opposite Party. 

Criminal Revn. No. 124 or 1968, D/- 
22-6-1970, from order of §. .. Balasore, 
D/- 23-3-1968 

Penal Code (1860), Ss. 141, 143 — In 
cases of assembly consisting of only iden- 
tified members, if some are acquitted 
leaving remainder to be less than five, 
the conviction of those less than five can- 
not be sustained. AIR 1961 SC 1787 & 
AIR 1963 SC 174 & AIR 1960 Bom 515, 
Rel. on. (Paras 2, 3) 
Cases Referred :. 


- (1963) ATR -1963 SC 174 (V. 50) = 
1963 (1) Cri LJ 100, Mohan Singh 


v. State of. Punjab g 


(1961) AIR 1961 SC 1787 (V 48) =! 
sg (2) Cri LJ 853, Kartar Singh 


State of Punjab -B 


360) AIR 1960 Bom 515 (V 47) =) 
1960 Cri. LJ 1571, Motiram Baji- 
Tao v. State of Bombay -2 


Sovesh Roy, for Petitioners; G. S. 
SA for Standing Counsel, for Opposite 
arty. 


ORDER :-— “This revision is against 
the appellate judgment of the Sessions 
Judge, Balasore, maintaining the convic- 
tion and sentence of. the petitioners under 
Section 143, I.P.C., while setting aside 
their conviction under Section 379, LP.Cy 
and the sentence passed thereunder.. _ 

2, Fourteen accused persons ïn- 
cluding the petitioners were. prosecuted 
for charges under Sections 143 and 379, 
LP.C. on the allegation that these four- _ 
teen persons entered into the plot of land, 
settled with P.W. 1, the Ex-Choukidar, 
by breaking open the fence, and destroy- 
ed therein his hut and the. vegetable 
plants, and carried away therefrom vege- 
tables worth Rs. 100. Those fourteen 
persons were convicted in the trial. court 
for both the above mentioned offences. 
The appellate court acquitted all of them 
of the charge under Section 379, I.P.C. on, 
the finding that there was ‘no ‘clear evi- 
dence against them regarding their actu- 
ally carrying away vegetables from the 
place of occurrence, The court below 
while finding that the charge under Sec- 
tion 143, LP.C. was well proved against 
the petitioners, recorded a finding, in me 
same strain, as follows: 
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_assembly. On such facts Mr. Roy 


Chronological Paras - which.is as follows: 


< sons, The acquittal 


A. L R. 


. “No charge is proved against other 
appellants or against the deceased accus~ 
ed Kasi Das.” 


Most of them were given the benefit of 


doubt and one of them was found not to 
be actually present at the spot. The 
number of the members of the unlawful 
assembly who allegedly participated in 
the above mentioned acts was definite 
and they were all ascertained and named 

persons, ‘It was- not- alleged in this case 
that these fourteen accused persons along 
with others formed the said. unlawful 
con- 
tended that eleven out of those fourteen 
named and ascertained accused persons 
having been acquitted, the remaining 
three accused persons, the petitioners 
herein, could not.on the facts of this case, 


be held to be members of an unlawful 


assembly, so as to be convicted under 
Section 143, LP.C. In support of his 
above contention Mr, Roy cited the deci- 
sion in Kartar Singh v. -State of Punjab, 
AIR 1961 SC ‘1787 the relevant portion of 


“It is only when the amber .of the 


~ alleged assailants is definite. and all of 


them are named, and the:number of per- 
sons found to be proved to have taken 
part in the incident is less than five, then 
it. cannot be held that the assailants’ party 
must have consisted of five or more per- 
of the remaining 
named persons must mean that they were 
not in the incident. The fact that. they 
were named, exclud es the possibility of 
other persons to be in the appellant’s 
party and especially when there be no 
occasion to think that the witnéssés nam- 
ing all the accused could have committed 
mistakes in recognising them.” 


-In Mohan Singh v. State of Punjab, -AIR 


1963 SC 174 their Lordships of the 
Supreme Court dealt with the applicabi- 
lity of. Section 149 in several categories of 
cases which generally come before the 
criminal courts for their decision. The 


:observations of their Lordships ‘relevant 
_ to the present case may pronpibly “þe 


quoted below: 


. “Cases may also. arise where in 1 the 
charge, the prosecution “names five or 
more persons and alleges that they consti- 


‘tuted an unlawful: assembly. In; such 


cases, if both the charge “and the evi- 
dence are confined -to the persons’ named 
in the charge and out of the persons so 
named ‘two or more are acquitted leaving 
before the court:less than five persons to 
be tried, Section 149 cannot be invoked. 
Even in such cases, it is possible that 
though the charge names five or more 
persons as composing an unlawful as- 
sembly, evidence may nevertheless show 
that the unlawful assembly consisted- of 
some other persons as well who were 
not identified and so not named. In such 
eases either the trial court or even the 
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High Court in appeal may be able to 
come to the conclusion that the acquittal 
of some of the persons named in tae 
charge and tried will not necessarily dis- 
place the charge under Section 149 ks- 
cause along with the two or three persoas 
convicted were others -who composed tne 
unlawful assembly but who have not 
been identified and so have not been 
named. In such cases, the acquittal of 
one or more persons named in the charze 
does not affect the validity of the charze 
under Section 149 because on the evi- 
dence the court of facts is able to reach 
the conclusion that the persons compcs- 
ing the unlawful assembly nevertheless 
‘were five or more than five. It is true 
that in the last category of cases, tne 
court will have to be very careful in 
reaching the -said conclusion: The failure 
to refer in the charge to other members 
of the unlawful assembly unnamed and 
unidentified may conceivably raise tie 
point as to whether prejudice would e- 
caused to the persons before the court 5y 
reason of the fact that the charge did rot 
indicate that unnamed: persons also were 
members of the unlawful assembly. Hut 
apart from the question of such prejudice 
which may have to be carefully consider- 
ed, there is no legal bar preventing tae 
court of facts from holding that thouzh 
the charge specified only five or mere 
persons, the unlawful assembly in fect 
consisted of other persons who were rot 


. named and identified.” 


The counsel appearing for both the parties ` 
depended on the salutary observations 
made above by their Lordships. As statad 
earlier, the present case started and pro-" 
ceeded specifically against fourteen nam=d 
accused persons only. Eleven out of 
those fourteen identified and named pers 
sons who alone participated in the allez- 
ed occurrence were acquitted, as stated 
above. The acquittal of eleven nam=d 
and identified persons would mean tkat 
they were not in the incidents, The pro- 
secution case that only the named and 
- {identified fourteen persons _associat=d 
themselves in the alleged unlawful as 
sembly and participated in the above 
mentioned offences, excludes the possibi- 
lity of other persons in that assembcy. 
There is also nothing from which it can 3e 
said that the prosecution witnesses wio 
named all the accused persons might have 


[committed mistakes in recognising and - 


identifying some other persons in that 
assembly, Both the charge and the evi- 
dence are confined to the fourteen nam=2d 
accused persons, and out of these peérsoas 
eleven were acquitted by the court belcw 
leaving - before ‘the court only thr=e 
persons. There is no legal evidence on 
record from which -it can be definitely ` 
said that along with these three personas 
convicted under: Section 143, LP.C. there’ 
were others in the alleged unlawful zs- 
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sembly who could not be idəntified and 
so were not named. In Motiram Bajirao 
v: State of Bombay, AIR 1950 Bom 515 
it is held that it is essential tnat the pro- 
secution must satisfactorily prove the ex- 
istence of five or more persons in the . 
alleged unlawful assembly; and where 


“the prosecution case is- that the unlawful 


assembly consists of five or more persons 
who are all named, and if the court in 
such a case entertains a reasanable doubt 
as to-the presence of some of the named 
persons and the number of the remaining 
persons is less than five, the result would 
be to cast a reasonable doubt on the pre- 
sence of at least five persons in the said 
unlawful assembly. 

3. On the above facts, discussions 
and considerations the conviction of these 
three petitioners under Section 143. I.P. C. 
cannot be maintained. Accordingly, 
therefore, their conviction under the said 
section and the sentence imposed there- 
under are hereby ‘set aside and they are 
acquitted of the same. Fines, if paid by 
them, be refunded to them forthwith. 

The revision accordingly is allowed. 


Revision allowed, 
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S. ACHARYA, J. 

Eliajar Bagh, Petitioner w. Dayanidhi 
Gonda, Opposite Party. 

Criminal Revn. No, 46 of 1968, D/- 
22-6-1970, against order of K. P. Kosala, 
Stationary . Sub-Magistrate, ist Class, 
Jeypore, D/- 6-3-1967. 

_ Limitation Act (1963), S. 14 — Ex- 
clusion of time is limited to civil proceed- 
ings and is not available in criminal pro- 
ceedings. i (Paras 3, 4) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Orissa 209 (V 57) = 


36 Cut LT 250 = 1970 Cri LJ 
1580, Krishna Chandra Naik v, | | 
Sk. Makbul 3 


(1939) AIR 1939 Mad 512 (V 26) = 
40 Cri LJ 816,- Venkata Nara- 
simham v. Satyanarayana 
_ R. C. Misra, for Petitioner; Y, S. N 
Murty. for Opposite Party. 

ORDER :— This revision is by the 
unsuccessful second party in a proceeding 
under Section 145, Cr. P. C. 

2. The dispute is in respect of 3-04 
acres bearing plot No. 183- appertaining 
to khata No. 143 of village Umiri locally 
known as Ganda Bhumi alias Gobhar 
Bhumi, and the said land stands recorded 
as Ganda service in favour of Sonia Barik, 
late father of Dayanidhi Gonda who was 
the first party in the trial court and the 
opposite party in this revision. The pro- 
ceeding was initiated by Dayanidhi 
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Ganda on the allegation that he was in 
peaceful possession of the above mention- 
ed land and had grown the crop on the 
land, but the petitioner, second party in 
the trial court, was trying to disturb his 
possession by alleging that he got settle- 
ment of the land on 23-10-66. The peti- 
tioner alleged in his written statement 
that he was possessing the land as mort- 
fagee from 1959 till 1965 and thereafter 
the Tahsildar Jeypore, assigned the said 
land in his favour on 21-10-65 in M. C, 
No. 102/62 and assessed annual rent at 
Rs. 8.65 P. He accordingly contended that 
he was in possession of the land in his 
own right on payment of rent since 1965 
and it was he who grew the crop on the 
‘said land. He alleged that after he reap- 
ed a portion of the crop grown by him 
on the said land, the first party with the 
aid of a large number of labourers and 
relatives forcibly cut and removed a por- 
tion of the paddy crop from the said land, 
He accordingly asserted possession over 
the said land. 


3. The learned Magistrate on a 
lengthy discussion and consideration of 
the affidavits and the documentary evi- 
dence on record decided the question of 
` possession in favour of the first party, 
opposite party herein, and accordingly 
passed the necessary orders as per Sec- 
tion 145(6), Cr. P. C. 
thus being aggrieved by the aforesaid 
order dated 6-3-1967 of the trial court, at 
first filed on 29-3-67 a revision (Criminal 
Revision Petition No. 5 of 1967) before 
the Sessions Judge, Kotaput-Jeypore, 
who on 9-1-68 dismissed the same on the 


finding that there was no justification to 


refer the matter to this court. There- 
after, the petitioner filed this revision on 
2-2-1968, and this court while admitting 
the revision on 9-2-68 and later on 5-4- 
68 ordered that the question of limita- 
tion, for the delayed filing of this revi- 
sion as pointed out by the Stamp Report 
dated 5-2-68. would be taken up for con- 
sideration at the time of hearing. The 
petitioner did not file any petition to con- 
done the said delay of 304 days, as shown 


by the Stamp Reporter, till Friday, the. 


8th May, 1970, on which date an appli- 
cation under Seetion 5 read with Sec- 
tion 14 of the Limitation Act, affirmed 
by an Advocate’s Clerk of Cuttack, was 
filed for the first time in this court, after 
making a mention of this revision on this 
score and the hearing 
was taken up on Monday the. Lith May, 
1970. In this petition filed on behalf of 


the petitioner it is stated that after the. 


final orders of the Magistrate Ist Class on 
6-3-67, and the order of the Sessions Judge 
dated 9-1-68, dismissing the revision pre- 
ferred against the said final order, the 
petitioner applied for a certified copy of 
the judgment on 10-1-68 and obtained the 


same on 20-1-68, and after obtaining the- 
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of this revision - 
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said certified copy: the records of the case 
were sent to the petitioner's advocate at 
Cuttack by post, who received the same 
on 31-1-68. It is stated therein that due 
to the pendency of the criminal revision 
in the court of the Sessions Judge, no re- 
vision could be filed in the High Court, 
and that due to inadvertence, no petition 
under Section 5 of the Limitation - Act 
could be filed at the time of filing this 
revision. Mr. Misra, the learned counsel 
appearing for the petitioner. apart from 
reiterating the averments in the peti- 
tion, further contended that four out of 
five affidavits filed by the first party and 
all the four affidavits filed by the second 
party in the trial court were before other 
Magistrates-who were not in seisin of the 
145 proceedings and so as per the latest 
Division Bench -decision of this court 
reported in (1970) 36 Cut LT 250 = (AIR 
1970 Orissa 209), this is a fit case which 
should be remanded back to the trial 
court to be adjudged afresh on giving the 
parties a fresh opportunity to file proper 
affidavits. 


Mr. Y. S. N. Murty, the learned 
counsel for the opposite party, seriously 
opposed the prayer for condonation of the 
above delay and the above contention 
put forward by Mr. Misra, mostly on the 
grounds that the delay of 304 days in 
filing this revision 
not be condoned in view of the fact that 
the petitioner was althrough . guilty of 
laches and negligence, and was. not pro- 
secuting in time his legal remedies in the 
proper court; and thatthe period from 
14-3-67, the date on which -the certified 
copy of the Magistrate’s order was re- 
ceived, till 9-1-68, the date on which the 
Sessions Judge dismissed the revision 
petition. could not be excluded, as Sec- 
tion 14 of the Limitation Act is not appli- 
cable to the present case; and that the 
period between 10-1-68 and 20-1-68, the 


. time taken for obtaining the certified 


copies of both. the orders, could not be 
excluded under Section 12 of the Limita- 
tion Act, as the petition for the -copies 
was filed beyond the period of limitation 
which started running from 6-3-67, the 
date on which the trial court pronounced 
its order; and that the period from 20-1- 
68 till 31-1-68 was. also not explained 
satisfactorily by the petitioner; and that 
the petitioner was not entitled to any 
relief as he did not file the petition under 
Section 5.of the Limitation Act till 8-5-70 
though the Stamp Reporter pointed out 
the inordinate delay of 304 days as early 
as 5-2-68, and this court by its orders 
dated 9-2-68 and 5-4-68 took up the ques- 
tion of limitation twice and ultimately 
left the matter to be considered at the 
time of hearing. It was further contend- 
ed by Mr. Murty that the order sought to 
be revised, being the order dated 6-3- 
1967 of the learned Magistrate, and not 


in this court should . 
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that of the Sessions Judge, this revision 
should have been filed within 90 dzys 
from 6-3-1967, as per Article 131 of the 
Limitation Act, 1963, and taking into ac- 
count the time taken for obtaining the 
certified copy of the impugned order and 
the fact that this court was on vacation 
till the 19th June, 1967, this revision 
should have been filed within the proper 
time after the said vacation and not on 
2-2-68 on any account. He also conterd- 
ed that the petitioner utterly failed to 
explain the delay of each day. On fhe 
above grounds Mr. Murty vehemen:ly 
opposed the petitioner’s prayer for cən- 
doning the delay. 


4. | There is -enough es weight 
and substance in the above contentions of 
Mr. Murty. The order actually and in 
effect sought to be revised in this case 
is the order passed in the proceeding by 
the learned Magistrate on 6-3-1967, end 
certainly not the order passed by the Səs- 
sions Judge in revision declining to refer 


the matter to this court. Now by ze. 


positive rule of limitation provided under 
Article 131 of the Limitation Act, 1963, 
an inflexible period of limitation (90 days) 
is prescribed for such an application for 
revision, and under Section 3 of the said 
Act such an application made after -he 
above prescribed period shall have to be 
dismissed if the delay is not condoned 
under Section 5 of the said Act. There is 
no sanction in law for excluding zhe 
period for which the revision before the 
Sessions Judge remained pending in the 
said court, as the provisions of Section 14 
of the Limitation Act, applicable only to 
civil proceedings are -not applicable to 
such a case, (AIR 1939 Mad 512). ‘The 
Jtime taken by the petitioner (10-1-68 to 
20-1-68) for obtaining the second copy 
of the Magistrate’s order, which accam- 
panied the petition for revision, cannot 
also be excluded under Section 12 of the 
Limitation Act, as the application for the 
same was filed beyond the period of limi- 
tation. The contention of Mr. Murty taat 
the delay between 20-1-68 till 31-1-68 Aas 
not been satisfactorily explained, is aot 
without any force. The averments in the 
petition, sworn to by the Advocate’s clerk 
on 8-5-70, are merely to the effect that 
the records of the case were sent to the 
Advocate at Cuttack by post after 2C-1- 
68 and were received by the Advocate at 
Cuttack on 31-1-68. There is nothing on 
record to support such a bald statement. 
The petitioner not having filed this revi- 
sion within the prescribed and permissi- 
ble period under the Limitation Act, 1£63, 
a very valuable right has accrued to the 
successful opposite party, which cannot 
and should not be very lightly brushed 
aside by condoning the inordinate delay 
of 304 days. It was the duty of the peti- 
tioner to know the period within . which 
he was to file the revision in this, court, 
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and he having come up with suck a time- 
barred revision petition should have made 
an honest, earnest and timely effort to 
satisfy this court that he had sufficient 
cause for not presenting this revision in 
time, and to that effect he should have 
furnished a detailed affidavit explaining 
distinctly the whole of the pariod of de- 
lay. No such effort was made in this 
case at the proper time though the ques- 
tion of limitation was taken by this court 
on two previous occasions. For the first 
time a petition to this effect, with the 
averments, as stated above, on affidavit 
by an Advocate’s clerk of Cuttack, was 
filed only when the matter was posted on 
the Board for hearing. after more than 
two years of its filing. Moreover, all that 
is stated in that petition does not make out 
sufficient cause for condoning the whole 
period. of delay. Moreover the concluding 
contention of Mr. Murty, thet the peti- 
tioner would not suffer irreparably for 
non-condonation of the delay as he still 
has an efficacious remedy in the Civil 
Court, is also a factor militating against 
the exercise of the discretion under Sec- 
tion 5 of the Limitation Act in favour of 
the petitioner, 

On all the above discussions and con- 
siderations, the contentions of Mr. Murty 
that this revision petition is time-barred 
and the delay in filing the same cannot 
be condoned, are worthy of credit, and 
are accordingly accepted. 

5. No case for a flagrant miscarri- 
age of justice is made out requiring the. 
intervention of this court to set right a 
gross and palpable illegality of its own 
accord. ; 

6. On the above findings and con- 
clusions the other contention of Mr. Misra 
that the matter should. be remanded to 
the court below for a rehearing on fresh 
affidavit does not require consideration. 


7. The revision accordingly is dis- 


missed, . 
Revision dismissed. 


‘AIR 1971 ORISSA 135 (V 58 C 43) 
B. K. PATRA, J. 


Panchabati Ramachandra, Appellant 
v. Satyabhama Devi and others, Res- 


- pondents. 


Second Appeal No. 348 of 1965. D/- 


` 21-4-1970 against order of K. C. Rath, 


Sub-J., Puri, D/- 14-1-1965. 

Specific Relief Act (1877), S. 9 — 
Prior possession even without semblance 
of title in plaintiff as against trespasser 
would be lawful and suit can be filed 
independently of S. 9, ie„ even after a 
period of six months from dispossession, 

(Para 7) 


KN/LN/F458/70/MBR/C 
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Cases Referred: Chronological Paras 
(1963) ILR (1963) Cut 482, Gada- 


dhar Sahu v.-Karsanbasta Patel 7 
(1893) 20 Ind. App. 99 = ILR 20 - 

Cal 834 (PC), Ismail Ariff v. 

Mahomed Ghouse 7 


L. K. Dasgupta and Mrs. A. K. Padhi, 


for Appellant; B. Mohapatra, for Res- 
pondents. f 
JUDGMENT:— (After stating the 


facts, his Lordship proceeded). 

1-5. Several witnesses -were exa- 
mined and a large number of documents 
were brought on record by the parties in 
support of their respective cases.. On an 
exhaustive consideration of the same, the 
learned Munsif recorded the following 
findings:— 

(1) Plaintiff No. 1 is the legally mar- 


ried wife of Laxminarayan and plaintiffs ` 


Nos. 2 and. 3 are Laxminarayan’s issues 
through ‘plaintiff No. L 

(2) Satyanarayan is civilly dead and 
consequently the plaintiffs are successors- 
in-interest of late Sia Sukumari. . 

(3) Sia Sukumari never. contracted ‘to 
sell the disputed lands to defendant No. 2. 
The deeds of agreement Exhibits M and 
M-1 said to have been executed by him 
in favour of defendant No. 2 are spurious 

documents. 
j (4) Defendant No. 2 
sessed .the suit lands as a lessee from Sia 
Sukumari for three years, but she did not 
possess the lands thereafter. So far as 
defendant No. 1 is concerned, he never 


- possessed the ‘Ga’ schedule land situated . 


in mouza Bharatipur, but got possession 
of the ‘Kha’ schedule land situated in 
mouza .Alikia and remained in possession 
for about 4 to 5 years before the institu- 
tion of the suit. Before that, it is the 
plaintiffs who were in possession of the 
‘Kha’ schedule land. So far as ‘Ga’ sche- 
dule land is concerned, the plaintiffs alone 
have been in’ possession thereof . since 
after the death of Sia Sukumari. None 
of the defendants therefore acquired any 
title to the suit lands by adverse posses- 
sion and the suit is therefore not barred 
by time. The rent receipts, the Pattas 
and Kabuliyats produced by defendants 
to prove possession are spurious ones, 

(5) Ext. C the deed of agreement to 
sell and Ext. G the sale deed said to have 
been executed by defendant No, 2° in 
favour of defendant No. 1 in respect of 
the suit lands are not genuine nor are 
‘ they for consideration, and assuming that 
they are genuine. defendant No. 1 has 
not acquired any title to the suit proper- 

ac as his vendor defendant No. 2 had na 
- title. 

(6) Service of summons on the de- 
fendants in O. S. No. 17 of 1956 was 
fraudulently suppressed. The plaintiffs 
who are the successors-in-interest of Sia 
Sukumari having not been impleaded in 
that suit, they are not bound by the de- 
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cree obtained by defendant No. 1 there. 
Plaintiffs claim in the present suit there~ 
fore is not barred by res judicata. 

(7) Although in the present litiga- 
tion, plaintiffs Nos. 1 to 3 are interested 
only in ‘Ga’ schedule land and their ven~ 
dees plaintiffs Nos. 4 to. 6 in ‘Kha’ sche~ 
dule land, the suit is not bad for multi~ 


fariousness of causes of action as plain-. 


tiffs Nos. 4 to 6 claim the properties 
through plaintiffs Nos. 1 to 3 as trans« 
ferees from them. : ‘ 

(8) Satyanarayan- having, attained 
civil death is not a necessary party to the 
suit. 

(9) The transfer of ‘Kha’ schedule 
land by plaintiffs Nos. 1 to 3 in favour of 
plaintiffs Nos, 4 to 6 is valid. 

6. In view of these findings, the 
Jearned Munsif decreed the suit in favour 
of the plaintiffs. Defendant No. 1 filed 


_an appeal and the learned. Subordinate 


Judge practically upheld the findings 
given by the learned Munsif and dismiss~ 
Regarding possession of 
the disputed lands, he gave a clear finding 
to the effect that plaintiffs Nos. 1 to 3 are 
in possession of Bharatpur lands.: (Sche~ 
dule ‘Ga’) ever since the death of Sia 
Sukumari and that defendant No. 1 is 
possessing the Alikia lands (Sch. ‘Kha’ 


only) after the termination of Misc. Case. 


No. 42 of 1958 in his favour and prior to 
that the plaintiffs were possessing the 
same. Against that decision, defendant 
No. 1 has filed the present second appeal. 


7. ` In view of the findings of the 
Courts below on the me pie of fact re- 
ferred. ‘to above, Mr. K. Dasgupta 
learned Advocate ce re for the appel- 
lant did not make any attempt to assail 
them. He concentrated his attack on a 
point which is not to be ` found in the 
pleadings of the parties. but which has 
been raised for the first time in this ap- 
peal. It was elicited from P.W. 11 that 
late Sia Sukumari had dedicated all his 
properties including the suit lands in 
favour of the deity Sri Nrusinghanath 
Deb and that P.W. 11 and some others 
including late Sia Sukumari were ap- 
pointed as trustees fo manage . the 
properties. This was evidenced by a re- 
gistered deed dated 6-1-1943, the certified 
copy of which is filed and marked Ext. 8. 
It further transpires from the evidence 
of P.W. 11 that the r managed the 
properties for 6 to T years and then re- 
linquished the Mae in favour of Sia 
Sukumari by a registered deed, the certi- 
fied copy of which is Ext. 9. Ext. 9 


shows that the properties were returned 


to Sia Sukumari not in his individual 
capacity but as one of the trustees of the 
deity. It is therefore contended by Mr. 
Dasgupta that the disputed properties are 
trust -properties belonging to the deity 
Sri Nrusinghanath Deb and that conse- 


said 
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quently the deity is a necessary party ta 
the suit. and this not having been done, 
the suit is bad for non-joinder of parties. 
It is remarkable that .this contention: is 
not to be found in the pleadings and natu- 
rally there was no issue on this point. 
On the other hand, each of the contesting 
parties claimed the lands as belonging to 
him personally. It is therefore not per- 
missible for the appellant to raise an issue 
based purely on facts for the first time 
in second appeal. Assuming for a mo- 
ment that the properties in the suit do 
belong to the deity, it appears to me that 
the plaintiffs can succeed on the basis of 
their possessory title. The finding regard- 
` ing Bharatpur lands is that plaintiffs Nos. 
3 to 3 have been in possession thereof 
throughout since after the death cf Sia 
Sukumari and the finding regarding Ali- 
kia land is that the plaintiffs were in 
possession thereof till the . institution of 
the 145, Cr. P. C. proceeding (Misc. Case 
No, 42/58) and that since the disposal of 
the same, defendant No. 1 is possessing 
the lands. Thus, so far as Bharatpur 
lands are concerned, there is no d_spos- 
session at all and the suit is brougnt by 
one who is in possession against a person 
who merely threatens to disturb his pos- 
session and who has no manner of title 
to the property. So far as Alikia lands 
are concerned, the suit is by one who was 
fin possession before he was dispossessed 
more than six months prior to the insti- 
tution of the suit by a person who has 
no title thereto. The question for deci- 
sion therefore is whether in a suit for de- 
claration of title and recovery.of posses- 
sion filed beyond six months from the 
date of dispossession, the plaintiffs can 
merely on the strength of their prior pos- 
session which has not extended for the 
full statutory period and ripened into an 
absolute title, recover possession from the 
defendant who isa mere trespasse> and 
who has no title. i 
If a person is dispossessed of immove- 
able property otherwise than ir due 
course of law he has a summary remedy 
under Section 9 of the Specific Relief Act 
for recovery of possession notwithstanding 
any title. If a suit is brought unde? this 
section within six months from the date 
of dispossession, all ‘that the plzintiff 
has to prove to entitle him to a decree 
is previous possession. He has neither 
to allege nor to prove his title. If the 
suit is not brought until after six months 
from the date of dispossession, the ques- 
tion is whether the plaintiff can rezover 
the property on the strength merely of 
his previous possession or it is necessary 
that in order to succeed he should also 
prove his title. On this point, there is a 
conflict of decision between the High 
Courts of Bombay, Allahabad, Madras 
and Patna on the one hand and the High 
Court of Calcutta on the other. According 
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to the Bombay, Allahabad, Madras and 
Patna High Courts, the plaintif is entitled 
to succeed if he proves his previous pos- 
session. It is not necessary for hir. either 
to allege or to prove his title. According 
to the Calcutta view, a plaintiff 
is not entitled to succeed if he merely 
preves his previous possession because 
for the plaintiff to succeed he has to 
allege and. prove his title at least the pos- 
sessory title, that is possession for 12 
years. Possession by itself is a substan- 
tive right recognised by law and has legal 
incidents attached to it apart from owner- 
ship. Even before the accuisition of sta- 
tutory title by adverse possession for the 
requisite period under the Limitation 
Act, the possessory owner has wel. defin- 
ed rights in property. It is now settled 
beyond all dispute that this interest is 
heritable, devisable and transferab_e. This 
interest is referred to as possessory title 
as distinct from proprietary title. A per- 
son having such interest must be allowed 
to enforce those rights against <ll the 
world except those who have a better 
title or better right than himself, This 
is also the position in English law. Sal- 
mond on Jurisprudence, 1ith Edition ob- 
serves at page 345: 


“In English law possession is a good 
title of right against any cne who cannot 
show a better, A wrongful possessor has 
the rights of an owner with respect to 
all persons except earlier possessors and 
except the true owner. himself.” 
and at pages 473 and 474 is is observed: 

“If a possessory owner is wrongfully 
deprived of the thing by a person other 
than the true owner he zan recover it. 
For the defendant cannot set up as a de- 
fence his own possessory title sinze it is 
‘later than and consequently inferior to 
the possessory title of the plaintiff. Nor 
can he set up as a defence the title of 
the true owner the jus tertii as it is call- 
ed; the plaintiff has a better, because an 
earlier, title than the defendant, and it is 
irrelevant that the title of some other 
person, not a party to the suit, is better 
still, The expediency of this doctrine of 
possessory ownership is clear. Were it 
not for such a rule, force and fraud would 
be left to determine all disputes as to 
possession, between persons of whom 
neither could show an unimpeachable 
title to the thing as the true owner of it.” 


This principle is recognised in Ismail 
Ariff v. Mohemad Ghouse, (1893) 20 Ind. 
App. 99 (PC). Following “his decision a 
learned Single Judge of this Court in 
Gadadhar Sahu v. Karsanhasta Patel, ILR 
(1963) Cut 482, a case where the >laintiff 
brought the suit for permanent injunc-~ 
tion not on the basis of title but on that 
of long possession and the defendants 
relied upon their title and possession, 


held— 
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“The position of law is now well- 
setiled that a person in possession of land 
without title Has an interest in the pro- 
perty which is heritable and good against 
all the world excepting the true owner. 
This interest, unless the true owner inter- 
feres, is transferable. - This is based on 
the principle enacted in Section 110 of 
the Evidence Act which lays down that 
when the question is whether he is shown 
to be in ‘possession, the burden of proving 
that he is not the owner is on the person 
who affirms that sae is not the igs 

xx 

... even ienen oË. Section 9 
of the Specific Relief Act, plaintiff can on 
the strength of his possessory title re- 
cover possession from a rank trespasser.” 
It is not necessary for the person claiming 
injunction to prove his title to the suit 
land. It would suffice if he proves that 
he wasin lawful possession of- the same 


and his possession was invaded or threat- 


ened to be invaded by a person who had 
no title whatever. Lawful possession 
does not mean that there must be a sem- 
blance of title to make the possession 
lawful though the title is not proved con- 
clusively. A person in possession of land 
without title has an interest in property 
which is heritable and good against all 
the world excepting the true owner. The 
prior possession of a plaintiff vis-a-vis the 
trespasser would be lawful. 

B. Applying these principles to 
the facts of the present case and assum- 
ing that the plaintiff have no title to the 
disputed properties, plaintiffs Nos.,1 to 3 
who are in possession of the ‘Ga’ schedule 
lands in mouza Bharatpur are entitled to 
an order confirming their possession and 
permanently restraining defendant No. 1 


who has no manner of title to the pro-. 


perties from interfering with such posses- 
sion. Likewise, plaintiffs Nos. 4 to 6 who 
are shown to have prior possession of the 
Alikia lands mentioned in ‘Kha’ schedule 
are entitled to recover possession of these 
lands from defendant No. 1 who himself 
has no title to the lands but has obtained 
possession of the same only since 1958. 
These are the reliefs which were granted 
to the plaintiff-respondents in this case 

and, in my opinion, rightly. 
9. In the result, the appeal fails 

and is dismissed with costs, 
Appeal dismissed. 
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G. K. MISRA, C. J. AND R. N. MISRA, J. 
Commissioner of Wealth Tax, Bihar 
and Orissa, Patna, Petitioner v. Vysya- 
raju Badreenarayana Moorty Raju, Op- 
posite Party 
O. J. C. No. 19 of 1967. D/- 30- 41970; 


A0/A0/A49/71/VSS/T 


Cases ‘Referred: 
` (1968) AIR 1968 SC 114 (V 55) = 


ALR. 


Wealth Tax Act (1957), Ss. 7 (2) (a) 
and 2 (m) — Net wealth — Assessee 
maintaining accounts regularly and’ pre- 
paring balance sheet on cash basis and not 
on mercantile system of accounting — 
Amount accrued as interest on valuation 
date, not includible in net’ wealth. 

1968 SC 114, Rel. on. 
(Paras 2 and 3) 
Chronological Paras 


66 ITR 378, . Raja Mohan Raja ° 
Bahadur v. Commr. of Income- 
_ tax, U. P. 2 


Standing Counsel (mcome-tax), for a 


Petitioner; K. Srinivasan and S. C. Roy, 
for Opposite ee 

R ISRA, J.:— At the instance 
of the Commissioner of Wealth Tax, the 
Appellate Tribunal has made this refer- 


ence under Section .27 of the Wealth Tax ` 


Act (27 of 1957) referring the following 

question to us for opinion of the Court: 
“Whether on the facts and in the cir- 

cumstances of the case, the sum-of Rs. 


1,50,000/- due to the assessee as accrued — 


interest as at the valuation date, was in- 
cludible in the net wealth of the- asses- 
see?” 
The assessee is a Hindu Undivided Family. 
The year of assessment is 1962-63 and 
the relevant date of valuation is 31-3-62. 
Admittedly the assessee is also assessed 
to income-tax and maintains the cash sys- 
tem of accounting. The assessee ‘did not 
include a stim of Rs. 1,50,000/~ which had 
accrued due by way of interest on money- 
lending business by the date of valuation, 
but had not been received by the assessee 
until then, in its wealth tax return. The 
stand taken by the assessee was that the 
amount-having not been received it could 
not be taken into account for determin- 
ing the net wealth as defined under Sec- 
tion: 2(m) of the Act. 
Officer, however, added the amourt and 
computed the net wealth. The assessee’s 
appeal before the Appellate Assistant 
Commissioner of Wealth Tax on this score 
failed.» It carried a further appeal to the 
Tribunal which was allowed. The Tribu- 
nal directed deletion of this addition by 
“The Department does not dispute 
the fact that the assessee had filed a 


“balance sheet’ which he had kept in the 


regular course of business. Whether 
such a document prepared on the basis of 
cash system of accounting would at all 
amount to a ‘balance sheet’ in issue. On 


the footing that the assessee had filed a’ 


balance sheet and that Section 7(2) (a) 
was applied. the question for considera- 
tion would be whether the Wealth Tax 
Officer could purport to make ‘adjust- 
ments’ so as to change the system of ac- 
counting from cash to mercantile. © We 
accept the learned counsel’s submission 
that the power to change the system of 
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accounting is not available to the Wealth 
Tax Officer under the power to make 
‘such adjustments therein .as the circum- 
stances of the case may require’ referred 
to in Section 7(2) (a); We direct that 
the sum of Rs. 1,50, 000/- be excluded 
from the assessee’s net wealth.” ; 
Section 7(2) (a) of the Act provides:—- 

“7 (2) Notwithstanding anything con- 
tained in sub-section (1),— 


(a) where the assessee is carrying on ` 


a business for which accounts are main- 
tained by him regularly, the Wealth Tax 
Officer may, instead of determining sepa- 
rately the value of each asset held by the 
assessee in such business, determin= the 
net value of the assets of the business as 
a whole having regard to the balance- 
sheet of such business as on the valuation 
date and making such adjustments therein 
as the. circumstances of the case may re- 
quire;” 

There is no dispute in this case thet the 
assessee has maintained accounts regular- 


ly and as the Appellate Tribunal has indi- 


cated there is a balance-sheet of such 
business as on the valuation date. The 
assessee did not include the interest on 
money-lending business accrued io it 
on the date of valuation as the sam= had 
not been received and a _ balance-sheet 
prepared on cash basis of accounts would 
not have scope for including profits ac- 
crued but not received. 


2. Admittedly the Wealth Tax Act 
is a sister legislation of the Income-tax 
Act, and various provisions have been 
made in it which incorporate the mechin- 
ery set up under the Income-tax Act for 
its working. The learned Standing Coun- 
sel for the Revenue admits that under the 
Income-tax Act the case of an assessee 
maintaining its account on cash basis 
there is no scope for taxing -accrued in- 
come before receipt. We are referred to 
the decision in 66 ITR 378 = (AIR 1968 
SC 114) (Raja Mohan Raja Bahadur v. 
Commr. of Income-tax, U. P.) where their 
Lordships of the Supreme Court referring 


to Section 13 of the Income-tax Act of | 


1922 stated: 


“Section 13 however requires that 
fncome, profits and gains for the purposes 
of Sections 10 and -.12 shall be com>outed 
in accordance with the method af ac- 
counting regularly employed by th= as- 
sessee. If accounts are maintained ac- 
cording to the mercantile system, when- 
ever the right to receive money in the 
course of a trading transaction accrtes or 
arises,.even though income is not realis- 
ed, income embodied in the rece*pt is 
deemed to arise or accrue. Where the ac- 
counts are maintained. on cash basis 
receipt of money or money’s worth and 
not the accrual of the right to receve is 
the determining factor.” . 
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In the absence of any specifie provision 
in the Wealth Tax Act for a different 
mode of computation of net wealth we 
find it difficult to accept the cortention 
of the learned Standing Counsel for the 
Revenue that under the Wealth Tax Act 
in the case of an assessee who maintains 
its accounts and prepares the kalance- 
sheet on cash basis, accrued income not 
received would still be taken into eccount. 
It is quite possible that the interest in 
question which has accrued to the asses- 
see may turn out to be a bad dabt in 
whole or part and thus though accrued 
due, may not’at all be received by the 
assessee. It can never be said to have 
been the intention of the Parliament to 
include. the same in computation of net 
wealth in respect of an assessee wh> main- 
tains its accounts on cash basis. In the 
case of mercantile system of accounting 
the position would be quite different. 
While income accrued and yet not receiv- 
ed would be taken into account deduc- 
tions as a reprodiy on a similer basis 
moug also b sible. 

In a opinion, the Appellate 
Trtbenal has adopted the correct view of 
Section 7(2) (a) of the. Wealth Tax Act 
and has rightly excluded the sum of Rs. 
1,50,000/- from computation of net wealth 
of the assessee for the relevant assessment 
year. 

4. We would, therefore, answer 
the question referred to this Cour: in the 
negative, that is, the sum of Rs. 1,30;000/- 
due to-the assessee as .accrued interest as 
at the valuation date was not ineludible 
in the net wealth of the assessee. 


We do not propose to make any order 

as to costs. i 
G. K. MISRA, C. J.:— 5. I agree. 
f Answered in nəgative. 





_AIR 1971 ORISSA 139 (V 58 © 45) 
' S. ACHARYA, J. 


Bansidhar Mati, Petitioner 
Opposite Party. : 

Criminal Revn. No. 107 of 1€68, D/- 
22-6-1970 from order of Addl. S. J., Cut- 
tack,- D/- 10-2-1968. 

Criminal P. C. (1898), Ss. 35, 397 — 
Substantive sentence passed agains? accus- 
ed under Ss. 471, 477-A and 465, Penal 
Code in earlier trial — Accused held 
guilty under S. 409, Penal Code ix subse- 
quent trial — Appellate Court in appeal 
from conviction in the. subsequent trial 
can order that substantive sentence of 
imprisonment passed in subsequent trial 
will run concurrently with substantive 
sentence of imprisonment passed in ear- 


v. State, 


lier trial. AIR 1961 Pat 138 & AIR 1965 
Pat 178, Rel. on. : (Para 6) 
LN/LN/F901/70/DHZ/D 
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Cases Referred: Chronological 
(4955) AIR 1965 Pat 178 (V 52) = 
1965 (1) Cri LJ 582, Mahabir Bel- 
dar v. State 6 
(1961) AIR 1961 Pat 138 (V 48) = ` 
` 1961 (1) Cri LJ, 423, Baijnath 
Kurmi v. State 6 
Mrs, S. B. Patnaik, for Petitioner; 
Mr. S. C. Adhikary, for ‘Standing Counsel, 
for Opposite Party. 
ACHARYA, J.:— 


Paras 


and has been sentenced thereunder to 


undergo R, I. for two months and to pay. - 
a fine of Rs. 25/- and in default of pay- ` 


ment of the fine to undergo R. I. for 
fifteen days more. 


2. The petitioner was a Tax Col-. 


lector of the Dhenkanal Municipality in 
the year 1961-62. The prosecution case 


is that the petitioner having collected a- 
sum of Rs. 25/-.on 5-11-61 from Birabar- 


Debata (P.W. 7) towards renewal fee of 
his hotel licence for the year 1961-62, did 
not show the said-collection.in the ac- 
counts of the Municipality till 28-11-61, 
and so committed criminal breach of trust 


in respect of the said amount for that- 


period. Co-accused Prafulla. - who was 


convicted by the trial court for abetting. 


the offence of the petitioner was acquit- 
ted by the court of appeal. 

3. The findings of the court below 
on appreciation of the oral 
mentary evidence on. record are as 
follows:— 

(i) “The prosecution has proved it 
through the evidence of P.W. 7.and it is 
also admitted by appellant Banshidhar 
that he had received Rs, 25/- from P.W. 7 
on 5-11-61 and he had granted ar receipt 
bearing sl. No. 382 marked Ext. 

(ii) “The carbon copy: karin is 


Ext. 4. That is also admitted by appel- . 
The carbon copy tallies ~ 


lant Banshidhar. 
in every detail with the original Ext. 3 
except that at the date-portion which is 
towards the end of the receipt in place of 
‘5’ as appearing in Ext. 3, the original, 
the figure is ‘28’ in the.carbon copy, Ext. 
4, There cannot be any doubt that Ext. 


4.was the carbon copy of Ext. 3 and the - 


two documents were prepared at the same 
sitting py one writing and ‘by the same 
person.’ 

(iii) “The appellant Banshidhar also 
admits that Ext. 3 in his handwriting and 
he has put the date as 28-11-61 in Ext. 4, 
the counterfoil.’ 


On the aforesaid findings the ‘ 


court below. rightly concluded that Fa was 
proved beyond .doubt that the petitioner 
realised Rs. 25/- from P.W. 7 on 5-11-61, 
and granted the receipt Ext. 3 to P.W. 7 
showing therein the date of realisation to 
be 5-11-61, and he (the. petitioner). forged 
and manufactured the counterfoil Ext. 4, 
and the Daily Collection Register to show 
as if the said amount was collected on 
€ 
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` under Section 409, LP.C. was 


The petitioner -e 
stands convicted under Section 409, LP.C; 


“was well founded. 


and docu- . 


-qüestion “of sentence, 


R A.I R. 
28-11-61 and thus misappropriated and/or 
dishonestly misutilised the said amount 
for that period. 

It is mentioned: in the impugned 
judgment that the learned counsel for the 
petitioner in the appellate court conceded 
that on the facts and circumstances of 
the case the conviction of the petitioner 
justified 
and proper, but he pleaded for a lighter 
Sentence as the amount involved was a 
petty one, the misappropriation was only 
for a temporary period, and the petitioner 
‘was a young man, .On the above findings, 
the court below upheld the conviction of 
the petitioner under Section 409, I.P.C., 
but on a consideration of the counsel’s 


above submission for a lighter sentence,, 


reduced the sentence of six months’ rigor- 
ous imprisonment and a fine of Rs, 100/- 
imposed by the trial Court to a sentence 
only of two months R, I. and a fine of 
Rs. 25/- only, and in default thereof to 
undergo R. I. for fifteen days more. 

5. ` Mrs. Patnaik, the learned coun- 
sel for.the petitioner, has not been able 
to successfully assail the above findings, 
As stated above, in the court below the 
learned ‘counsel for the petitioner conced- 
ed that the conviction of the petitioner 
for the offence under Section 409, -LP.C, 
I also'do not find 
anything to interfere with the above con- 
current findings of the courts below. The 
conviction of the petitioner under Sec~ 
tion 409, LP.C. is therefore well founded, 

6. The Court below considered the 
and reduced the 
sentence imposed by the trial court to 
the extent mentioned above. On the facts 
and circumstances of this case there is no 
justification to- reduce the sentence, now 
imposed, any further. There is nothing 
illegal in the order passed by the court 
below that the substantive sentence of 
imprisonment passed in- this case. will run 
concurréntly. with the substantive sent- 
ence of imprisonment: passed earlier 
against the petitioner in the other. case, 
being the subject-matter of Criminal Re- 


“vision No. 108 of 1968, disposed of -today 


by me. In this connection the decisions 
reported in AIR 1961 Pat 138, and AR 


.1965 Pat- 178 may be seen, 

in this revision 

f ‘which. is. accordingly dismissed, 
i Revision dismissed, 


There. is no merit: 
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Ch. Krushna Chandra, Appellant v. 
Sm. Hemamani Biswal and others, Res- 
pondents, 

Second Appeal No, 391 of 1966, D/- 


27-8-1970, from order of Addl, Sub-J., : 
‘Balasore, D/- 2 


25-6-1966. 
BO/BO/A456/71/DVT/C 
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(A) Civil P. C. (1908), O. 41, R. 27 — 
There is no prejudice caused if inzer- 
partes public documents forming the 


very basis of a case are received by way ` 


of additional evidence in appeal. (Para 8) 


(B) Tenancy Laws — Orissa Estates 
Abolition Act (1 of 1952), S. 39 — Correct- 
ness of finding by Collector that cer-ain 
person was in possession of homestead 
land as intermediary on the material cate 
cannot be questioned in Civil Court even 
where the findings are not expressly re- 
corded — (X-Ref: Ss. 6, 8-A) — (X-Ref: 
Civil P. C. (1908), S. 9). Case law Jis- 


cussed, 
(Paras 14, 16, 17, 18, 21) 


Whether the intermediary is in pəs- 
session on the relevant date is not juris- 
dictional fact but is the basis for dispos- 
Ing the claim for settlement and the 
matter falls exclusively within the juris- 
diction of the Estates Abolition Collector. 
Even if before directing fixation of fair 
rent the Collector has not recorded ex- 
press finding regarding possession the 
question cannot be agitated in Civil Ccurt 
when the order and the other circum- 
stances give impression that the Collector 
was alive to the requirement of posses- 
sion on the material date and that the 
ultimate order was passed on basis of 


such finding. (Paras 14, 16, 18, 21) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 322 (V 51) = 
(1964) 1 SCR 752, Firm of Iluri 
Subbayya Chetty v. State of An- 
dhra Pradesh 5 


(1964) AIR 1964 SC 807 (V 51), 
Desika Charyulu v. State of An- 
dhra Pradesh 15 

(1951) AIR 1951 SC 115 (V 38) = 
1951 SCR 145, Brij Raj Krishna 
v. S. K. Shaw and Brothers 

(1940) AIR 1940 PC 105 (V 27) = 
67 Ind App 222, Secy. of State v. 
Mask & Co, 11, 15 

(1888) 21 QBD 313 36 WR 776, 

The Queen v. Commr. for Special 
Purposes of the Income-tax 15 
R. K. Mohapatra, for Appellant; B. 
K. Pal, for Respondents. 


JUDGMENT :— The appellant in -his 
court was the plaintiff who sued for title 
and possession in respect of 13 decimals 
of land with a house standing thereon. 
His suit was decreed in the trial court, 
but he lost in the. lower appellate ccurt 
and has, therefore, come in second appzal. 


2. According to the plaintiff, ine 
Gopinath Mohapatra had three sons, 
namely, Bhagaban, Madan, and Janaréan. 
Bhagaban’s widow was Jema. Radharani 
happened tō be the widow of Madan and 
the plaintiff is the son of Janardan. Tkese 
three brothers had become separate dur- 
fing their lifetime and were in separate 
enjoyment of the properties allotted to 
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their respective shares. So far as the 
homestead was concerned they had been 
enjoying it jointly without any partition 
by metes and bounds. This house was 
situated in touzi No. 674. Gopinath, the 
common ancestor had only >ne anna 
interest in the touzi. This interest of one 
anna had accordingly been divided | into 
three shares among Bhagaban, Madan and 
Janardan. Before Jemamani’s death, she 
had executed a deed of gift in favour of 
Padmamani, who was the daughter of 
Radhamani. Radhamani had also execut- 
ed another deed of gift in respect of her 
interest in the touzi in favour of Padma~ 
mani. Radhamani had two caughters, 
Padmamani and Indramani. One Babu- 
ram Biswal had married Padmamani and 
had lived in the family as an illatem son- 
in-law. Thus, during the lifetime of 
Jemamani and Radhamani, Baburam with 


his wife had come to live in the house 
and was in possession thereof, Padma- 
mani died leaving two daughters, Amba 


and Laxmi and Baburam married one 
Hemamani for the second time after the 
death of his first wife. Hemamani is de- 
fendant No. 1. Indramani died leaving 
behind Hari and Benudhar as the sons. 
They are defendants 4 and & The plain- 
tiff had gone away to Calcutta in connec- 
tion with service. In the meantime, dur- 
ing his absence, the superior right in the 
touzi was sold to one Sabitri De: as early 
as September, 1920, but the plaintiff was 
in occupation of the house and the rest 
of the property as a tenant under Sabitri 
and other co-sharer landlords. On 16-1- 
1923, the plaintiff had executed a usu- 
fructuary mortgage in favcur of Babu- 
ram. In 1930, he redeemed the mort- 
gage and came to possession. During this 
period, behind the back of the plaintiff, 
Baburam had got himself recorded in the 
current settlement record of rights. The 
plaintiff had no -occasion to doubt the. 
bona fides of Baburam who was virtually 
looking after all his properties; The 
plaintiff upon return’ from Calcutta pos- 
sessed the property and after Jemamani’s 
death he inherited the share of Bhagaban 
as the last surviving reversioner. The 
defendants 2 to 4 were never in posses~ 
sion of the property. The defendant 
No. 1 was not entitled ‘to the property, 
but he applied before the Estates Aboli- 
tion Authorities for fixatior. of fair and 
equitable rent in her name. The plain- 
tiff objected to it. As there was a deci- 
sion against the plaintiff by the Estates 
Abolition Collector, the suit was filed. 
The cause of action of the suit was actu- 
ally the order of the Estates Abolition 
Collector dated 18-8-62 by which fair and 
equitable rent in favour of defendant 
No. 1 was determined. 

3. The main contest came from 
the defendant No. 1. Her case was that 
by virtue of the deeds of gift Padmamani 


. 
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became the owner of the property held 
by Jemamani and Radhamani. After the 
gale of the plaintiff in favour of Sabitri, 
Jemamani and Radhamani became tenants 
under the-landlord and possessed the pro- 
perties. Baburam possessed the entire 
property of all the three branches and 
after his death, the defendant No. 1° has 
been in possession of it. The plaintifi’s 
mortgage was denied. She further claim- 
ed that in the return made.by the ex- 
intermediary, in. place of Gopinath’s one 
anna interest. the name of the defendant 
No. 1 had already been entered. The 
defendant No. 1 claimed to have acquir- 
ed adverse title to the property on ac- 
count of her possession for a long time 
beyond the statutory period. 


4, There is no dispute about the 
following facts:— 


Bhagaban left behind Jemamani as 
his widcw who died sometime in the year 
1928. Madan’s widow Radhamani died 
in 1917. The plaintiff is the son of Janar- 
dan. Madan’s. ‘two daughters were 
Radhamani and Indramani. Padmamani 
was married to Baburam who came to 
live as the illatem son-in-law along with 
Radhamani. Padmamani died in 1941. 
Baburam remarried after the death of 
Fadmamani to defendant No. 1. Indra- 
mani died in 1956. The defendants 2 
and 3 are Padmamani's daughters. Simi- 
larly, defendants 4 and 5 are the sons of 
Indramani. The two gifts, Ext. B-1 and 
Ext. A-} were found to be invalid by the 
trial court. The learned Munsif believed 
the possession of .Padmamani and Babu- 
ram, and after them, defendant No. 1. 
But he found such possession to be per- 
missive and declared the plaintiff’s title 
and. possession over 2/3rd of the disputed 
property as he found defendants 4 and 
5 were entitled to the remaining 1/3rd. 
He also called upon the defendants 4 
and 5 to sell this 1/3rd share to the plain- 
tiff on payment of Rs. 166/-, under the 
ee of Section 4 of the Partition 

ct 


5. The defendant No. 1 and the 
defendants 2 to 5 together filed two sepa- 
rate appeals being Title Appeals No. 54/66 
and No. 37/66. These appeals were heard 
together by the learned Additional Sub- 
ordinate Judge. The lower appellate 
court found that the question of posses- 
sion. was of considerable. importance and 
first proceeded to examine that aspect. 
He held that Baburam’s possession was 
not permissive. He next found that the 
right to claim on the basis of the rever- 
sionary right of the plaintiff arose in 1917 
so far as Radhamani was concerned and 
in 1928 so far as Jemamani was concern- 
ed, The suit brought in 1962 was out of 
time. He then examined the defence 
claim that the suit was barred by limi- 
tation under Section 39 of the Orissa 
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Estates Abolition Act and upheld that 
objection also. Thus, on these findings, 
the decree of the trial court was set aside 
“and the appeal was allowed. The plain- 
tiff having lost in the hands of the appel- 
late court is in appeal before this Court. 

6. Two questions mainly arise in 
this appeal. Firstly, as to whether on 
merit, the claim of the plaintiff is to 
succeed and secondly, the effect of settle- 
ment under Ext. J made by the Estates 
Abolition Collector. 

7. The provisions of the Orissa 
Estates Abolition Act as far as pertinent 
for the present purpose are contained in 
Sections 6, 8-A and 39 of the Act. These 
provisions so far as relevant may now 
be extracted for convenient reference. 

“Section 6(1): ` 

With effect from the date of vesting, 
all homesteads compriséd in an estate 
and being in the possession of an inter- 
mediary on the date of such vesting, ... 
shall, notwithstanding anything con- 
tained in this Act be deemed to be settled 
by the State Government with such Inter- 
mediary and with all the share-holders 
owning the estate, who shall be entitled 
to retain possession of such homesteads 
and of such buildings. . 
subject to the payment of such fair and 
equitable ground-rent as .may be deter- 
mined by the Collector in the prescribed 
manner.’ 

“Section 8-A: i 

(1) The Intermediary shall file his 
claim in the prescribed manner for settle- 
ment of fair and equitable rent in respect 
of lands and buildings which are deemed 
to be settled with him under Section 6 or 
Section 7 before the Collector within 
three months from the date of vesting. 

2)°x x x x x x 

(3) On the failure of filing the claims 
within the period specified under this 
section the provisions of clause (h) of 
Section 5 shall, notwithstanding anything 
to the contrary in Sections 6, 7 and 8, 
apply as if the right to possession of the 
lands or building or structure as the 
case may be, had vested in the State 
Government by the operation of this Act 
and thereupon the right to make any such 
as aforesaid shall stand extin- 


“Section 39: 

No suit shall be bionphi in any Civil 
Court in respect of any entry in or omis- 
sion from a compensation Assessment- 
roll or in respect of any order passed 
under Chapters II to VI or concerning 
any matter which is or has already been 
the subject of any application made or 
poe taken under the said Chap- 


8. In the trial court Ext. J which 
js the final order under Section 6 of the 
Estates Abolition Act and Ext. L, the 
rent schedule pursuant to the order ‘under 
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Ext. J were produced. From Ext. L it 
clearly transpires that plots 134 and 135 
of Nijjot holding and plot 72 of the Ana- 
badi holding which constitute the emire 
disputed property were settled in the 
name of defendant No. 1, in Rent Fixa- 
tion Case No. 136 of 1956-57, under Sec- 
tions 6 and 7 of the Estates Abolition Act. 
-In this court, an application for accept- 
ance of additional evidence has been fil- 
ed. Two sets of documents have b2en 
produced along with an application for 
acceptance of additional evidence. The 
first document is the entire order skeet 
of Rent Fixation Case No. 136 of 1956-57 
including the public notice and the second 
document is the order of the Additicnal 
Collector of Balasore in Estates Abolition 
Appeal No. 60 of 1959-60, dated 30th July, 
1960, by which the original order of 
settlement was vacated and the matter 
was directed to be redisposed of. Ext. J 
is the final order subsequent to this re- 
mand, Both these proceedings were 
jnter-partes and are public documents. 
Mr. Pal’s claim is that these documents if 
accepted would help the court to decide 
the matter conveniently. Mr. Mohapetra 
raised objection about admitting  tkese 
documents into. evidence. But I do not 
think, the plaintiff is at all prejudiced 
by accepting these documents. The very 
basis of his case is that such a proceeding 
was taken and aggrieved by its final order 
he came to the court. There is no dispute 
or doubt about the authenticity of ‘the 
documents. I am also of the view that 
if the documents are received in evi- 
dence, the disposal of the appeal may be 
facilitated. I would, therefore, allow the 
application under Order 41, Rule 27, 
C.P.C. and direct that these two docu- 
ments be received by way of additicnal 
evidence.. The order sheet of the Rent 
Fixation Case No. 136 of 1956-57 be mark- 
ed as Ext. O and the appellate order of 
the Collector in Estates Abolition Appeal 
No. 60 of 1959-60 be marked as Ext. P. 

9. On a reference to the Estates 
Abolition proceedings, it transpires that 
an application was made by the defend- 
ant No. 1 for settlement of. the. land with 
her. On 11-5-59, the O.E.A. Collector 
passed the following order— 

“The ex-Zamindar and the applicant 
in this case—Hemamani Biswal—appears 
through Govinda Biswal. The applicafion 
for fixation of rent under Sections 6 and 
7 of the O.E.A. Act has been filed in 
the prescribed form within the prescribed 
time limit.’ 

Ultimately he accepted the claim and di- 
rected rent to be fixed. An appeal was 
earried by the plaintiff-appellant to the 
Additional District Collector. By Ext P 
(the document received as additional evi- 
dence), the plaintiff’s appeal was allowed 
and the Estates Abolition Collector was 
called upon to make spot verification and 
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redetermination of the matter. There was 
actually a spot enquiry on 18-7-62 as 
would appear from the order sheet in 


- Ext. O. The various orders in this case, 


subsequent to the remand by the appel- 
late court go to show that both the 
parties—the plaintiff and the defendant 
No. 1—were present. After hearing the 
parties, the order under Ext J was pass- 
ed settling the lands with the defendant 
No. 1. No challenge was offered to the 
settlement by the Estates Abolition Col- 
lector by filing an appeal under Section 9 
of that Act The plaintiff ceme with this 
suit. 

10. “The main question for exami- 
nation, therefore, is as to whether the 
Civil’ Court has jurisdiction in view of 
the mandatory provisions in the statute 


‘to entertain the present suit. 


1L. Mr. Mohapatra’s main conten- 
tion in this Court has been that the settle- 
ment by the Estates Abolition Collector 
as evidenced by Ext. J is not in accord- 
ance with law and therefore it is open 
to the civil court to examine the matter 
afresh. The bar of jurisdiction raised 
under Section 39 of the Estates Abolition 
Act is on the basis that the order is in 
accordance with the statute. If the im- 
pugned order Ext. J is not in aceordance 
with the statute, the bar of jurisdiction 
would not apply and’ fhe Civil Court 
would certainly have jurisdiction to ex- 
amine whether the statutory require- 
ments have been complied with. He also 
contends that possession on the material 
date was required to be feund by the 
Estates. Abolition Collector for the pur- 
pose of making an order under Section 6 
of the Act. As the Estates Abolition Col- 
lector has omitted to find possession on 
the material date his order is without 
jurisdiction and therefore, the protection 
under the statute in respect of such 
orders on the provisions of Section 39 of 
the Act cannot be raised. He relies upon 
the decision’ of their Lordships of fhe 
Judicial Committee in Secy. of State v. 
Mask & Co., AIR 1940 PC 105, where 
their Lordships have Jaid down:— . 

“Tt is settled law that the exclusion 

of the jurisdiction of the Civil Courts is 
not to be readily inferred, but that such 
exclusion must either be explicitly ex- 
pressed or. clearly implied. It is also 
well settled that even if jurisdiction is so 
excluded, the Civil Courts have jurisdic- 
tion to examine into cases where the pro- 
visions of the Act have not been complied 
with or the statutory tribunal has not 
acted in conformity with the fundamental 
principles of judicial procedure.” 
The rule in the aforesaid case has receiv- 
ed explicit approval of their Lordships of 
the Supreme Court on several occasions 
and the dictum is beyond dispute. 

12. The reasoning indicated in the 
remand order Ext. P was expressed by the 


Hy 
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wing way— 

“The pleader for the appellant (plain- 
tiff} argued that he was in possession of 
these plots even after the sale of their 
fnterest in the touzi. He has obtained 
rent receipts from the previous land- 
lords. i 

The learned Tahasildar has passed 
orders without making enquiry at the 
spot verification, verification of the spot 
is also necessary in all such cases, - 

‘In view of the possession of the lands 

by the appellant, I remand the case to the 
lower court for recording documentary 
and oral evidence of both the sides and 
the final orders passed on merits after 
visiting the spot, if necessary.” 
The Collector under the Estates Abolition 
Act visited the spot on 18-7-62 and made 
an enquiry with reference to possession. 
In a part of his final order Ext. J he 
stated— i 

“On perusal of records, it was seen 
. that all these plots (objected plots) along 
with other plots as per annexures ‘A’ to 


‘H’ have been recorded as Dakhal (pos- . 


Dei and Da- 
(possession) — Jema Dei in the 


session) — Padmamani 
khal 


last settlement, names of whom were. sub- . 


sequently changed. In Register ‘D’ and 
in Gazette Notification dated 22-1-54, 
name of-the applicant’ Hemamani Dei 


(Biswal) along with other co-sharers have- 


been declared as ex-zamindars of the 
estate bearing touzi No. 674. Accordingly, 
after perusal of records and documents 
the then Tahsildar and, Collector under 
Sections 6 and 7 of the O.E.A. Act he 
had passed orders for fixing rent in favour 
of the ex-zamindar Hemamani Biswal. 

In view of the above facts and in the 
absence of any definite and concrete 
proof, I am not in a position to declare 
the right and title over the disputed plots < 
in favour of the O. P. (Plaintiff)—Shri 
Mohapatra in face of settlement records. 
. B. There is no room- to doubt 
after examining this order that the Estates ` 
Abolition Collector was aware of the re- 
quirement of the possession on the mate- 
rial date and on the basis of the evidence 
already on record and the material col- 
lected by him by spot visit, he was satis- 
fied that the applicant (defendant No. 1) 
was entitled to settlement under Sec- 
tion 6 of the Act. This order was 
mittedly passed in the presence of the 
plaintiff. É ; 

14. It is not the case of the plain- 
tiff that the Estates Abolition Collector 
did not act in conformity with the funda- 
mental principles of: judicial procedure. 
The entire allegation is confined to the 
fact that he did not find possession on the 
date of vesting as required under Sec- 
tion 6 of the Estates Abolition Act. The 
contention raised by Mr. Mohapatra was 
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confined to the point that in the absence 
of finding of possession on the date of 
vesting, the Collector under the Act had 
no jurisdiction to direct fixation of fair 
and equitable rent. As.I have already 
said, it is difficult to hold on the. basis of 
Ext. J and the background revealed by 
the appellate order of remand that the 
Estates Abolition Collector was not alive 
to the requirement of possession on the 
date of vesting and had: actually not re- 
corded a finding to that effect. Ext. J 
read as a whole clearly gives the impres- 
sion of such. a finding having been the 
basis of the ultimate ` order. I must, 
therefore, hold that in Ext. J it has been 
found that the defendant No. 1 who was 
the applicant in the Rent Fixation case 
was in. possession on the date of vesting. 
Once that is found, it would follow that 


-the Estates Abolition Collector. had juris- 


diction to make the order ‘as required 


-under the statute and the only ground of 


challenge must fail. . 


15. ` In the case of Desika Charyulu 
v. State of Andhra Pradesh, AIR 1964 SC 
807, their Lordships of the Supreme Court 
were examining a case of jurisdiction on 
such score. Ayyangar, J. spoke for the 
Court. thus— 


“This result would be sufficient to de~ 
monstrate the impossibility of accepting 
the construction for which the appellant 
contends. The very provision setting up 
an hierarchy of judicial- tribunals for 
the determination of the question on 
which the applicability of the Act de- 
pends, is sufficient in most cases for in- 
ferring that the jurisdiction of the Civil 
Courts to try the same matter is barred. 
In addition we have the- provision in 
Section 9(4) (c) read with Section 9(6) to 
which we -have adverted. In these cir- 
cumstances, we have no hesitation in 
holding that to the extent of the ques- 
tion stated in Section 9(1), the jurisdic- 
tion of the Settlement Officer and of the 
Tribunal are exclusive and that the Civil 
Courts are barred from trying or retrying 
the same question. We should, however, 
hasten to add that this exclusion of juris- 
diction would ‘be subject to twc limita- 
tions. First is the reservation made by 
Lord Thankerton in AIR 1940 PC 105 at 
p. 110; where, after holding that the pro- 
visions of the Sea Customs Act setting up 
a special machinery for the adjudication 
of the correct duty leviable under the Act 
barred recourse to the Civil Ccurts to 
question the correctness of the decisions 
of the Authorities acting under that en- 
actment added: i 


‘It is also well settled that sven if 
jurisdiction is so excluded, the Civil 
Courts have jurisdiction to examine into 
cases where the provisions of the Act 
have not been complied with, or the sta- 
tutory tribunal has not acted in. conform- 


r 
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ity with the fundamental principles of 
‘ ftudicial procedure’. 

The scope of the exception here made 
was the subject of examination by this 
Court in the case of Firm of Ilur? Sub- 
bayya Chetty v. State ‘of Andhra Pradesh, 
AIR 1964 SC 322 where- Ganjendragsdkar, 
J. speaking for the Court said: 

‘Non-compliance with the provisions 
of the statute to which reference is made 
by the Privy Council must, we thick, be 
non- -compliance- with such fundamental 


provisions of the statute as would make- 


the entire proceedings before the =ppro- 
priate authority illegal and without juris- 
diction. Similarly, if an appropriaie au- 
thority has acted in violation of th= fun- 
damental principles of judicial procedure, 
that may also tend to make the proceed- 
ings illegal and void and this infirmity 
may affect the validity of the order pass- 
ed by the authority in question. It is 
cases of this character where the defect 
or the infirmity in the order goes to the 
root of the order and makes it in law in- 
valid and void that these observations 
may perhaps be invoked in support >f the 
plea that the civil court can exerctse its 
jurisdiction notwithstanding 
to the contrary contained in the re_evant 
statute.’ 

It is only necessary to add th=t no 
question envisaged by Lord Than=erton 
or referred to by Gajendragadkar, J. is 
raised in the appeal before us.and it is 
therefore unnecessary for us to ex=mine, 
in the present appeal either, the precise 
limits of this exception. . 


The second is as regards the ekidi 
extent to which the powers of statutory 
tribunals are exclusive. Lord Eshe? for- 
mulated- the point thus in the Qužen v. 
Commr. for Special Purposes. of tze In- 
ometa, (1888) 21 QBD 313 at PP. 319- 

- 320: 


‘When an inferior court òr tiTbunal 
or body, which has to exercise the dower 
of deciding facts, is first establishzd by 
Act of Parliament, the legislature has to 
consider what powers it will give that 
trikunal or body. It may in effect say 
that, if a certain state of facts exists and 
fs shown to such tribunal or body before 
it proceeds to do certain things, i= shall 
have jurisdiction to. do such things, but 
not otherwise. There it is not for them 
conclusively to decide whether tha state 
of facts exists, and, if they exercEe the 
jurisdiction without its existence, what 
they do may be questioned, and = wi 


be held that they have acted without © 


jurisdiction. But there is another state 
of things which may exist. The Jegisla- 
ture may entrust the tribunal or body 
with a jurisdiction, which includes the 
jurisdiction to determine whether the 
preliminary state of facts exists as well as 
the jurisdiction, on finding that it does 
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exist, to proceed further or do something 
more. When the legislature ere establish- 
ing such a tribunal or body with limited 
jurisdiction, they also have to consider, 
whatever jurisdiction they give them, 
whether there shall be any appeal from 
their decision, for otherwise there will be 
none. In the second of the two cases, I 
have mentioned it is an erraneous appli- 
cation of the formula to say that the tri- 
bunal cannot give themselyes jurisdic- 
tion by wrongly deciding certain facts to 
exist, because the legislature gave them 
jurisdiction to determine all the facts, 
including the existence of the preliminary 
facts on which the furthər exercise of 
their jurisdiction depends, and if they 
were given jurisdiction so to decide, with- 
out any appeal being given, there is no 
appeal from such exercisə of their juris- 
diction.’ 

It is manifest that the answer to the 
question as to whether any particular case 
falls under_the first or the second of the 
above categories: would depend on the 
purpose of the statute and its general 
scheme taken in conjunction with the 
scope of the enquiry entrusted to the 
tribunal set up and other relevant factors.” 


16. It is clear that the jurisdic- 
tion of the Estates Abolition Collector is 
of the second type referred to by Lord 
Esher M. R. I have already found that 
the Collector under the Estates Abolition 
Act had actually kept in view the posses- 
sion on the relevant date and decided in 
favour of the defendant No. 1. An ap- 
peal though provided was nct availed of. 
The present proceeding is certainly colla- 
teral and:once it is found that the Estates 
Abolition Collector had acted within his 
jurisdiction, the matter is not open to 
challenge. 

. 1h Mr. Mohapatra wanted to dis- 
tinguish the case of Brij Raj Krishna v. 
S. K. Shaw and Brothers, AIR 1951 SC 
115, by saying that their Lordships of the 
Supreme Court were dealing with the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act where by express terms 
of that statute, the Controller had been 
conferred the jurisdiction to determine 
whether the tenant was in arrears of rent 
and had thus entailed the liability of being 
evicted; whereas in the present case, the 
Estates Abolition Collector was to get 
jurisdiction only on the footing that on 
the date of vesting the applicant was in 
possession. I do not think that the Rule 
Jaid down in the aforesaid decision can 
be distinguished on such score. The 
jurisdiction conferred upon the Estates 
Abolition Collector appears to be quite 
wide and. extensive. Certain normal civil 
disputes have been specifically taken 
within the jurisdiction of the Estates 
Abolition Collector and in respect of such 
matters, the Civil Court’s jurisdiction has 


“been excluded. Whether, an intermedi- 
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ary is in possession on the date of vesting 
or not is a matter within the exclusive 
jurisdiction of the Collector to determine. 
Under Section 5 of the Estates Abolition 
Act, the entire estate vests subject to pro- 
visions contained in Chapter II, such as 
in Sections 6, 7 and 8. What shall not 
vest by virtue of a vesting notification and 
by way of exception to the omnibus con- 
sequences of vesting provided for under 
Section 5 of the Act is actually statutorily 
left to the Collector appointed under the 
Act. By a deeming provision contained 
in Sections 6 and 7, in certain eventuali- 
ties, the intermediary is entitled to hold 
the property. But a time is indicated 
and a procedure has been laid down for 
making an application for fixation of fair 
and equitable rent. ` On the failure to 
make the application in the statutory pro- 
cess, the disastrous result is indicated in 


Section 8-A (3) of the Act. The deemed. 


settlement under Sections 6 and 7 lapses 
and the consequences of the vesting under 
Section 5 operate. In this background 
when the legislative intent is apparent, 
the question of possession for the pur- 
poses of granting a settlement must ` be 
taken certainly to be completely within 
the jurisdiction of the Estates Abolition 
Collector in the same manner as ordering 
eviction of a tenant for non-payment of 
rent is within the exclusive jurisdiction 
of the controller. Whether the interme- 
diary is in possession on the relevant: date 
is not a jurisdictional fact, but is the 
basis for disposing of the claim. The 
Estates Abolition Collector has full juris- 
diction to decide the dispute as.the civil 
court determines the claim for settle-. 
ment on the finding of possession on the 
date of vesting. I do not think, Mr. 
Mohapatra’s stand with reference to the 
decision in AIR 1951 SC 115 is correct. 
Fazl Ali, J. who spoke for the Court had 
also referred to the proposition laid down 
by Lord Esher, M. R. and came to hold— 
- "There can be no doubt that the pre- 
sent case falls within the second category 
mentioned by Lord Esher, because here 
the Act has entrusted the Controller with 
a jurisdiction, which includes the juris- 
diction to determine whether there is non- 
payment of rent or not, as well as the 
jurisdiction, on finding that there is non- 
payment of rent, to order eviction of a 
tenant. Therefore, even if the Controller 
may be assumed to have wrongly decided 
the question of non-payment of rent, 
which by no means is clear, his order 
cannot be questioned in a Civil Court.” 
18. In my view this is the right 
reasoning especially to be applied to the 
present case. It must be held that whe- 
ther the ex-intermediary was in posses- 
sion on the material date is a matter ex- 
clusively within the jurisdiction of the 
Collector under the Act and upon the 
conclusion which I have already arrived 
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at, it must- be held that he had recorded 
a finding as required under the statute. ` 
Its erroneous character is not open to 
examination in the Civil Court. 


19.. While there is material that 
the defendant No. 1 applied and got 
settled with -fair and equitable rent, there 
is no material that the plaintiff made an 
application. The plaintiffs claim of ten- 
ancy after the disposal of the proprietary 
right under the sale of 1920 has not been- 
repelled in the lower appellate | court. 
The plaintiff in the absence of an appli- 
cation under Section 6 must be taken to 
have-been visited with the penalty under 
Section 8-A (3) of the Act and his right 
to make a claim must be taken to have 
been statutorily extinguished. Even if- 
there was scope for entertaining the con- 
tention of Mr. Mohapatra on the earlier 
score, the mandatory direction in the 
statute for extinguishment of claim on 
account of non-preferring thereof in the 
statutory process is bound to work out 


` and must be taken to. have worked out 


so as to non-suit the plaintiff even if he 
had cause of action and locus standi to 
maintain it otherwise. ~ 


20. It was open to the plaintiff to 
claim as a co-sharer. If he had made 
such a claim, the settlement in favour of 
the defendant. No. 1 could ‘enure to his 
benefit and even after the settlement had 
been granted in favour of the defendant 
No. 1 alone, it could be contended in the 
civil court that that settlement wes to 
enure to the benefit of the plaintiff as a 
shareholder (in case he was). But ir the 
courts below as also here, Mr. Mohapatra 
has contended that Baburam and his 
widow, the defendant No. 1 were at best 
licensees. Thus, there is no scope for the 
said basis as well. 


21. The conclusion “that -emergest 
from the aforesaid discussion is that the 
present suit would be not maintainable 
on account of the bar under Section. 39 
of the Act. It clearly says that in res- 
pect of a matter which has already been 
the subject of an application made under 
Chapter II of the Act, a suit woulda not 
lie. Admittedly, the Rent Fixation case 
referred to above was under Chapter IT 
and thus it would follow that the present 
suit was not maintainable. As I have 
found that there is no jurisdiction to 
entertain this suit, I do not think it neces 
sary to get into an examination of the 
facts of the case for a decision on: merits. 
That would not be open to be done in 
view of want of jurisdiction. 


22. On my aforesaid analysis if 
irresistibly follows that there is no merit 
in the second appeal and it is bound to 
be dismissed. I would accordingly dis- 
miss the appeal and uphold the appellate 
judgment. But in the peculiar facts of 


1971 


this case, I think it proper to direct both 


parties to bear their own costs throughout... 


Appeal disrmissed. 





‘AIR 1971 ORISSA 147 (V 58 C 47) 
R. N. MISRA, J... à 

Gurubari Lenka and another, Appel- 
Tants v. Dulani Thakurani and others, Res- 
pondents. 

Second Appeal No. 364 of 1966, D/- 
21-10-1970, from order of A. K. Patra, 
Sub-J., Cuttack, D/- 14-5-1966. 

(A) Civil P. C. (1908), O. 22, Pas 3 — 
A suit by marfatdars of a deity dces not 
abate on ground of non-substitufion of 
certain marfatdars on their death. S. A 
No. 476 of 1963 (Orissa), Followed. AIR 
1967 Orissa 6, Distinguished. (Fara 8) 

(B) Deed — Construction — EE the 
term of the deed is clear, oral evidence 
cannot be looked into — Intention of the 
deed in such a case must be gathered from 
the document itself. AIR 1964 Orissa 239, 
Distinguished. (Paras 9, 10) 

(C) Transfer of Property Act (1882), 
S. 54 — Where the parties agree tkat the 
title would pass even though the payment 
is deferred, the title must be deemed to 
have passed even without passing cf con- 
sideration. (Pera 10) 

(D) Civil P. C. (1908), S. 100 — High 
Court will not interfere with a finding of 
lower appellate Court merely becawe on 
reappreciation of evidence it may r2ach a 
different conclusion. (Pera 11) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 Orissa 6 (V 54) = 

ILR (1966) €ut 801, Nilamani v. 


Radhamohan 6, 7 
(1964) AIR 1964 Orissa 239 (V 51) = 
ILR (1964) Cut 551, Firm Ram- 
chandra Biharilal v. Mathura- 
mohan 9 
(1963) Second Appeal No. 476 of 
1963 (Orissa) 
(1962) ILR aana) Cut 17 = (1961) 
30JD3 Kanhu Padhan v. 
Bhutulu Paden 6 


aean AIR 1957 Cal 117 (V 44) = 
0 Cal WN 197, Probir Chandra 
Pal v: Panchanan Choudhury 8 


. D. Mohanty and P. Mohanty, for 
Appellants; L. K. Dasgupta, for Res- 
pondents. 


JUDGMENT : :— Defendants 1 and 2 
are in appeal against a reversing decision 
of the learned Subordinate Judge of Cut- 
tack in a’ suit for title, possessior and 
recovery of damages. 

- 2.. The plaintiffs claimed that de- 
fendants 1 and 2 were the owners sf the 
disputed property and sold the same to 
plaintiff No. I—a deity represented by its 
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marfatdars plaintifis 3 to 6, 10 and some 
others—under a registered sale deed 
dated 19-8-49 for a consideration of Rs. 
100/-. It was settled that the considera- 
tion for the sale would be paid at the 
time of endorsement of the registration 
ticket. Title passed under the sale deed 
and the vendee, that is, the deity repre- 
sented by the marfatdars became the 
owner of the property. Defendants 1 and 
2 gave up possession of the disputed pro- 
perty and the deity came to possess the 
same. The sale deed was lying with de~ 
fendants 1 and 2 and they refused to part 
with it during the current settlement ope- 
rations and even went to the extent of 
denying the sale. In 1950 defendants 1 
and 2 took away the crop raised by the 
plaintiff. 

-3 Defendants 1 to 3 in their joint 
written statement contended that defend- 
ants 1 and 2 were the owners in posses- 
sion of the disputed property -and they 
have been continuing in such possession 
qua owners. The execution of the sale 
deed and the plaintiffs claim of parting 
with possession were denied. It was fur- 
ther contended that defendant No. 3 was 
never in custody of the sale deed and 
there was no occasion for him to refuse 
to part with it. Defendents 4, 6, 9 and 
10 filed another joint written statement 
supporting the claim of defendants 1 to 3. 

4. During the trial, plaintiffs 3, 6, 
12, 14. 18 and 21 and defendants 4 to 6 
and 10 compromised their litigation with 
defendants 1 to 3.’ Defendants 7 and 8 
went ex parte. The trial court came to 
hold that consideration under the sale 
deed (Ext. B) did not pass; the plaintiffs 


. had never been put in possession of the 


disputed property; in the absence of pass- 
ing of consideration title was not intend- 
ed to pass. On these findings it dismissed 
the suit. 

5. The plaintiffs thereupon appeal- 
ed and the learned Appellate Judge came 
to differ with the conclusions of the trial 
court and ultimately decreed the suit. 
This reversing appellate decision is im- 
pugned in the present Second Appeal. 

6. Three contentions are mainly 
advanced by Mr. D. Mohanty, the learned 
counsel for the defendanis 1 and 2—ap- 
pellants. According to ee - the entire 
suit must be taken to have abated as 
plaintiffs 20 and 21 died during the pen- 
dency of the suit and there was no substi- 
tution. In this Court an application sup- 
ported by affidavit was filed taking this 
ground of abatement. By order No. 5 
dated 11-2-67 this question was directed 
to be taken up at the hearing and objec+ 
tion, if any, by the respondents was called 
upon to be filed. No objection has at all 
been filed. The suit was filed on 30-1- 
60. Plaintiff No. 20 died on 25-2-60 and 
plaintiff No. 21 died on. 24-10-60. Ad- 
mittedly there has been no substitution. 
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Mr. Mohanty, therefore, contends that 
the suit must be taken to have abated. 
In support of this contention of his: he 
relies upon two decisions of this Court in 
ILR (1962) Cut 17 (Kanhu Padhan v. 
Bhutulu Padhan) and AIR 1967 Orissa 6 
(Nilamani v. Radhamohan). It is further 
stated by Mr. Mohanty that in view of 
the fact that the plaintiffs came forward 
with a common case if the suit abates as 
against plaintiffs 20 and 21, the 
suit must be taken to have abated. There 
is no challenge to the allegation about the 
death of plaintiffs 20 and 21. Mr. Das- 
gupta ` appearing for the respondents, 
however, states that while he accepts the 
fact of death it has no bearing on the 
maintainability of the Second Appeal. 
The two other contentions relate to the 
merit of the matter. Mr. Mohanty con- 
tends that in view of the finding that 
there was no consideration under Ext, B 
it must be taken that the sale deed: failed 


for want of consideration and no title can - 


be taken to have passed under. it, There 
was previously a compromise on 15-8-49 
(Ext. C-4). Four days after the-compro- 
mise the sale deed (Ext, B) came into ex- 
istence on 19-8-49. In the background 
of Ext. C-4 the respective contentions in 
relation to Ext..B have to be appreciated. 
According to Mr. Mohanty the 

regarding consideration and the real in- 
tention of the parties as found by the 


trial court having not been disturbed in. 


the appellate court the judgment of rever- 
sal is contrary to law. The third conten- 
tion of Mr. Mohanty is in regard to the 
misleading finding on the question of pos- 
session as indicated in Para 9 of the 
judgment of the lower appellate court. 
; 7. Let me now proceed to consider 
the three contentions of Mr. Mohanty 
one after the other. There is no dispute 
that the suit at its inception had been 


duly constituted.- The property is claim- 


ed to belong to the deity and its marfat- 
dars represented the deity. In view of 
want of objection to the allegation of 
death raised by defendants 1 and 2, it 
must be concluded that plaintiffs 20 and 
21 died during the pendency of the suit 
leaving behind legal representatives and 
there has been no substitution. The 
’ question, however, is to find out the effect 
of non-substitution in place -of plaintiffs 
20 and 21. Admittedly the deity is ..the 
real plaintiff and-the others are its mar- 
fatdars. Mr. Mohanty relied upon a 


Single Judge decision of this Court in AIR’ 


1967 Orissa 6 wherein R. K. Das, J. took 
the view that there was abatement of the 
title appeal for want of substitution. The 
matter here is substantially different. In 
that case there was a decree of the trial 
court which was varied by the lower ap- 
pellate court in spite of abatement. In- 
consistency of decrees was the basis of 
test, Here admittedly there has been no 
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court itself. 


entire. 


ALE 


decree. The abatement is In the trial 


8. The question as to whether a 
properly constituted suit at its inception 
can be taken to have abated as a whole on 
account of non-substitution in -place of one 
of the joint marfatdars came up for 
examination before a Division Bench of 
this Court recently. My learned Brother 
Ray, J. and I had occasion to examine this 
matter in Second Appeal No. 476 of 1963 
(Orissa), In that case the suit had been, 
properly constituted, but subsequently 
there had been death of some of the mar- 
fatdars of ‘the deity and there was no 
substitution, Examining the question of 
5 ia at a considerable length we 

eld 

"The legal position that emerges out 
of the discussion can now be stated thus. 
A deity is entitled to sue and be sued in 
law. Normally the deity has to be re- 
presented by the entire body of shebaits, 
but a suit by some of the shebaits, if it 
is in the interests of the deity, can be 
maintained in certain special circumstan- 
ces, If the suit at its inception had been 
properly constituted by the deity being 
represented by all the shebaits, there can 


be no abatement particularly because the. 


consent of all shebaits to the institution 
of the suit can be presumed from the 
fact that they had all come to represent 
the deity when the suit was filed. It is 
open to the plaintiff, if dispute is raised 
about maintainability of the suit on the 
ground that all shebaits had not been im- 
pleaded to represent the deity, to -prove 


, that the suit as filed was with the consent 


or approval of all and if the court is satis- 


‘fied that the claim madesin the suit is 


with the consent of all, the suit must be 
held to be perfectly in order. As to 
whether the deity represented by some of 
its shebaits is adequately represented or 
as to whether the suit proceeds with the 
consent and approval of. the entire body 
of shebaits is in the final analysis a mere 
question of procedure and expediency 
and is meant more to protect the interest 
of the shebaits than of the deity itself, 
Therefore, if the court is satisfied keep- 
ing in view the facts of the * particular 
case before it that the deity is adequately 
represented and on account of non-im~ 
pletion of some of the co-shebaits the 


- deity is not affected, the suit cannot be 
Whenever such a dispute is ` 


thrown out. 
raised, it is. convenient to follow the rule 
indicated in AIR 1957°Cal 117 . than to 
enter into an unnecessary battle to. decide 
as to who should be the proper represen-= 


tatives of the deity. After all, the court . 


would be more interested in protecting 
the interest of the deity than in deter- 


. mining collaterally as to who should re- 


present the deity.” 
In the ultimate analysis we held that| 


y 


{d 


ner 


‘ eonsideration. ‘Thus, 
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there was no abatement. I think, to the 
facts of the present case the aforesaid 
dictum would fully apply. The resul is 
that the preliminary point “regarcing 
abatement has no substance. The suit 
was in order and is not affected by non- 
substitution of the legal representatives 
of the two plaintiffs in the trial couri. 


9, Let me consider the questior. of 
passing of title under Ext. B. Ext. B is 
the sale deed dated 19-9-49. As far as 
material. the relevant term when trans- 
lated into English would read as follows: 


“We are the owners in possession of 
the property scheduled below. We are 

need of money for purchase of lands 
and, therefore, out of our own accord and 
not being pursuaded by any other person 
and having agreed to receive the consi- 
deration money at the time of endorse- 
ment of the ticket we sell the disprted 
property according to the local market 
value to you and make you the owner 
thereof. We give up possession.” 
It is settled law and the learned -counsel 
for the parties do not dispute before me 
that if the term in the sale deed is not 
ambiguous any external aid is not avail- 
able to find out the true intention of the 
parties and the narration in thé document 
would be the sole guiding feature. 


Mr. Mohanty contends that this sen- 
fence which is translated above contains 
an involved position and the true inten- 
tion is not very clearly apparent. In such 
circumstances he contends that the oral 
evidence can be looked into and taxen 
notice of in order to come to a conclu- 
sion about the exact position. Having 
stated thus he relies upon an admission 
by P. W. 2 who is no other than the 
second plaintiff himself that the par-ies 
had intended that title would not pass 
without payment of the considerafion 
money. For the aforesaid proposition 
Mr. Mohanty relies upon a decision of -his 
Court in AIR 1964 Orissa 239 (Ram- 
chandra B. Firm v. Mathuramohan). 


Mr. Dasgupta, however, conteads 
that the term is very clear and unambi- 
guous. Partiés have really indicated their 
agreement on this aspect of the mater, 
namely, that there would be sale and 


` passing of title in praesenti and the consi- 


deration would be paid only at the time 
of endorsement of the registration ticket. 
Normally, under the law title passes upon 
execution and registration of the gale 
deed. It is ‘also contemplated in law that 
there can be a valid sale for a deferred 
in a given case 
where the parties agreed that the pay- 
ment of the consideration money would 
be deferred and yet title would pass, 
there is nothing wrong in law and in 
such a circumstance title must be taken 
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to have passed even without passing of 
consideration. Mr. Dasgupte emphasised 
on the fact that it was clearly stipulated 
in the sale deed itself that title in prae- 
senti was being passed on to the plain- 
tiffs in spite of the fact that payment of 
consideration was being deferred until 
the time of the endorsement ofthe regis- 
tration ticket, 


. 10. Having examined the docu- 
ment at some length I am of the view 
that there is no scope for any ambiguity. 
As the term is clear, the intention is to 
be gathered only from the term of the 
document. In such circumstances ex- 
ternal aid is not available for finding out 
the intention. Mr. Dasgupta’s contention 
has substantial force. The parties had 
stipulated that there would be passing 
of title even upon deferred payment of 
the consideration money. The admission 
of P.W. 2 is not available to be utilised in 
such background. The contention of Mr. 
Mohanty on this scope has, therefore, to 
be negatived. 


11. The next attack is on the 
ground of improper treatment on the 
question of possession by the lower ap- 
pellate court. The learned Appellate 
Judge has referred to the evidence and 
has come to a conclusion in favour of the 
plaintiffs on the question of possession. 
On reappreciation of the evidence it is 
quite possible that there may be a dif- 
ferent view available to be adopted. In 
Second Appeal, such an attempt need not 


be done. I would, therefore, dacline to 
interfere with the findirg regarding 
possession, 


12. The plaintiffs, however, can- 
not be allowed to take advantage of. the 
position without complying with what 
they were called upon to do in terms of 
the agreement. I would, therefore, call 
upon the plaintiffs to give the considera- 
tion money under Ext. B within a month 
hence and upon their failure -to make the 
payment the appellants would be free to 
execute the decree to be passed in the 
Second Appeal for realisation of the con- 
sideration money along with costs of the 
execution. The Second Avpeal accord- 
ingly fails and is dismissed. The judg~ 
ment of the lower appellate court is up- 
held subject to the modification that the 
plaintiffs are called upon to pay the con- 
sideration money under Ext. B to defend- 
ants -1 and 2 within a month hence. Both 
parties do bear their own costs of this 
appeal. The decree for costs passed in 
the lower appellate court is sustained. 


Appeal dismissed, 


Potman 
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AIR 1971 ORISSA 150 (V 58 C 48) 
G. K. MISRA, C. J. AND 
R. N. MISRA, d. 
- Basanta Kumar Mohapatra, Petitioner 
v. State of Orissa, Opposite Party. 


O. J. C. No. 165 of 1966, D/- 28-10- 
1969. 

(A) Constitution of India, Art, 226 — 
Power to issue writs — Personal rights 
and. interests of petitioner not affected — 
No writ will issne. - 

No writ will be granted at the in- 
stence of a teacher employed in an erst- 
while “B” type school in the merged area 
of the Orissa State, to direct the Gov- 
ernment to modify their Rationalisation 
of High School Scheme dated 1-8-64 so 
‘as tc confer on the teachers in such 
schools pension and seniority in Govern- 
ment service as from the date of their 
original appointment instead of, as has 
been done by the Scheme, the: date of 
eonversion of such schools into Govern- 
ment schools. The teachers who, under 
the service conditions contained in Orissa 
Goverrment’s Education ‘Department 
Memo dated 5-1-49, which governed them 
till then, were not Government servants 
and were éntitled to contributory provi- 
‘dent fund only. cannot make a grievance 
against the directions in the Scheme in- 
aasmuch as the Scheme left it to their op- 
tion to come into Government service or 
not and thus did not affect their existing 
rights. {Para 10) 

(B) Constitution of India, Art, 16 — 
Equality of opportunity in employment — 
Orissa Government’s Rationalisation of 
High School Scheme dated 1-8-64 — Di- 
rections in, regarding pension and senior- 
ity of teachers in ‘B’ type schools is- not 
discriminatory — Such teachers are a 
class by themselves and as amongst them 
Scheme has made no difference. (Para 9) 

, R. N. MISRA, J. :— The Orissa States 
except Mayurbhanj merged with the Pro- 
vince of Orissa with effect from 1-1-48. 
Along with such merger the High Schools 
within the merged territories which were 
full-fledged and which were actually 
sending candidates for the Matriculation 
examination by then were classified as 
‘A’ type and those High Schools which 
were not complete and full-fledged on the 
date of merger were- broadly classified as 
‘B’ type. 

The merger of the States with the 
Province of. Orissa was an Act of State. 
The services of the teachers in the High 
Schools in the merged territories and the 
conditions of their services were to be 


what the new. Government ordained them ` 


to be by a process of recognition. `- 


2. On 5-1-49, the Government of 
Orissa in the Education Department issu- 
‘ed a letter to the Director of Public In- 


BN/EN/A666/70/MKS/C 


Basanta Kumar v. State (R. N. Misra J.) 


A.I. RB, 


struction on the subject. The relevant 
portion thereof is extracted below:— 
“In the States the High Schools other 


© than those at District Headquarters 


mentioned above will be of two types. 
The complete High Schools will be ‘A’ 
type High Schools and the incomplete 


` High Schools ‘B’ type High Schools. 


The ‘A’ type schools will be similar 
to Government High Schools other than 
those at District Headquarters, The ser- 


vices of the staff of such- High Schools 


will be pensionable and transferable and 
the teachers will get pay and dearness 
allowances at the rates prescribed for the 
Government servants. Government 
bear the whole of the recurring and non- 
recurring costs. 

‘BP’ type High Schools will be Gov- 
ernment managed. The staff will get 
pay and dearness allowance at rates 
prescribed for Government servants. The 
Headmasters of those schools will be in 
the upper division of the S.E.S. The ser- 
vices of those teachers will not be pen- 
sionable. 
the Contributory Provident Fund to 
which Government will contribute at the 
rate of Re. -/1/- in the rupee of the salary. 
As regards recurring expenses of those 
schools Government will meet the differ- 
ence between the standard cost and in- 
come from fees and other local subscrip- 
tions. As regards non-recurring ex- 
penditure Government will meet two- 
thirds of the cost. 

The standard cost for~the P type 
Government managed High Schools will 
pona of the following items:— 


(b) The total contribution on Provi- 


dent Fund deposited at the rate of 
Re. a in the rupee, and 

c 

The Inspector of Schools will be the 
managing agent on behalf of the Govern- 
ment and the Headmaster will be the 
correspondent of a ‘B’ type Government 
managed High School.” ` 

3. The petitioner before us in this 
writ application under Article 226 of the 
Constitution is a teacher who was for 
the first time appointed admittedly in a 
'B’ type High School by the Inspector of 
Schools by his order dated 15-6-53. The 


‘order of appointment is as follows: ` 
"Ss 


Basant Kumar Mohapatra, 
B.A., an outsider, is appointed temporarily 
to act as an assistant teacher in the Sub- 
ordinate Educational Service in the 
Mahendra High School, Athmallik (Dis- 
trict Dhenkanal) on Rs. 70 per month’ in 
the scale of Rs. 70—2—74—3—98—4— 
110—EB—5—140 plus admissible dearness 
allowance with effect from the Ist July, 


1953, or a subsequent date on which he . 


joins the appointment... .. 
The petitioner was transferred from one 
'B’ type High School to another, but con- 


They will have the benefits of ` 


age 
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tinued as a teacher in a ‘B’ type Eigh 
School 

The Contributory Provident Fund 
scheme indicated in the Government 
order of 5-1-49 was never given effect to. 
On the other hand, from time to time: re- 
presentations were held out by Govern- 
ment and its officers that pensionary bene~ 
fit would be given to these teachers of 
‘B’ type High Schools either from the 
date of merger or from the date of 2m- 
ployment if it was subsequent to the date 
of merger. 

Ultimately, on 1-8-64, Government 
came forward with a rationalisation 
scheme which we shall have occasion to 
deal with subsequently in this judgment. 
The terms of the said rationalisazion 


scheme are very prejudicial as it is con- 


tended, to the teachers of the ‘B’ type 
High Schools . including the petitioner, 
and the petitioner being aggrieved by 
such terms moved Government for its 
modification and having failed to obiain 
any relief in spite of his representation 
and the reminders sent subsequently 
has approached this Court under Arti- 
cle 226 of the Constitution asking us to 
issue a direction to the Stafe Govern- 
ment to modify the scheme of rationalisa- 
tion dated 1-8-64 so that the petitiorer’s 
past service may be reckoned for 
seniority and for granting him pensiorary 
benefits with effect from’ the date of his 
joining service. 

4, The State Government had fil- 
ed a counter-affidavit earlier, but as it 
was not adequate and did not answer 
pointedly the question raised in the writ 
application, we called upon the oppcsite 
party to file a further affidavit. The 


‘Under-Secretary in ` the Department of 


Education thereupon filed an affidavit on 
23-9-69 wherein it was mainly conterded 
that the teachers in ‘B’ type High Schools 
were employees of the institutions and not 
under Government, and as such tntil 
such teachers came into the fold of Gov- 
ernment service, the question of graning 
them pension would not arise. Similerly, 
there can be no claim for seniority by 
reckoning the past service in the sev2ral 
independent institutions. 

It is contended that the Inspecto> of 
Schools was only an agent of Govern- 
ment, but the management of the school 
was not taken over by the State. Even 
while appointing. the petitioner if the 
Inspector of Schools has said that he was 
appointed to the Subordinate Educatienal 
Service, the said order of appointment 
would be wholly inappropriate and the 
petitioner cannot thereby become an 2m- 
ployee of the State of Orissa. The order 


of appointment categorically shows hat 
he was appointed to a B’? t High 
School which, in terms of the Govern- 


ment order of 5-1-49, is not a Government 


` School. 
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5. In view of the fact that the 
petitioner was not in service at the time 
of merger and came to be frst appointed 
in 1953 as indicated above, it is not. neces- 
sary to examine the various considerations 
which would arise on the principles of 
Act of State. The petitioner was admit- 
tedly appointed by the agent of the State 
Government to a post of assistant teacher 
in a ‘B’ type High School. The terms of 
service in a ‘B’ type High School are well 
indicated in the order dated 5-1-49. The 
petitioner cannot, therefore, claim any- 
thing more than "what is indicated in the 
said Government order until Government 
changed the status of the school and gave 
any new terms of service. 

6. The relevant portion of the 
scheme of 1964 is to the following effect: 

“No. 18027-E Government of Orissa, 
Education Department, Resolution. the 
Ist Aug., 1964. 

Sub. :— Rafionalisation of High 

Schools in the State. 
Government have under their own man- 
agement quite a few type of High Schools 
in which conditions of service of the 
employees vary category to category. 
This ununiformity in the patterns and in 
the conditions of service has not only 
evoked public criticism but also created 
certain a tive difficulties and 
tends to lowering of standards in the in- 
stitutions. It is for these reasons that 
Government had for some time past under 
their consideration the question of ra- 
tionalisation of. the following different 
types of High Schools in the Steate whose 
number is noted against each. ` 





1. Zilla Schools ~— 18 
2. ‘A’ type Govt. High Schools — 52 
3. B’ type High Schools — 22 
4, Ex. District Board H. School — 17 
5. Ex, Anchal High Schools — 6 

Total 115 


After careful consideration Government 
have now decided that the five types of 
High Schools mentioned abcve should be 
converted into a single tyne of Govt. 
school with effect from Ist June, 1964 

` Since the employees of the ‘B’ type 
High Schools are in receipt of pas and 
allowances on the scales applicable to 
Government servants the question of fixa- 
tion of their pay and allowance does not 
arise. They will continue to draw their 
salary that they are drawing on the date 
of conversion. 

In respect of the incumbents of ‘B’ 
type High Schools who are governed by 
the contributory provident fund rules, 
their subscriptions, if any, in the fund 
together with the Government coniribu- 
tion on the date of conversion may zither 
be refunded to them or be credited ~o the 
General Provident Fund account to be 
opened afresh according tc their aption 
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and all the employees may be brought 
under the Orissa General Provident Fund 
Rules, After conversion Government 
shall not contribute anything towards the 
Employee’s Contributory Provident Fund. 
All the employees of ‘B’ type High Schools 
will be brought over to pensionable ser- 
vice from the date of conversion of the 
ecliools into oot Sa 


x. 

“The seniority of the ‘B’ type, Ex. 
District Board and Ex-Anchal Schools as 
among themselves will be determined by 
their length of continuous service in their 
respective cadres in‘ the old schools. But 
for the purpose of reckoning their senior- 
ity in Government service, their services 
will be counted from the date of conver- 
sion of the schools into Government 

chools, i ; 
x x x z” 

7. In the rationalisation - scheme 
introduced on 1-8-64. as extracted above, 
the petitioner’s status was changed to that 
of a. Government employee and all other 
advantages available to Government ser~ 
vants have been extended to him. In the 
process of rationalisation, that is, taking 
over of the ‘B’ type High Schools direct- 
ly under Government past service in the 
different High Schools, of a teacher have 


not been taken into account either for’ 
seniority or for the purposes of pension.: 


The petitioner cannot make a grievance 
that these benefits have not been extend- 
ed to him in view of the fact that it is 
still open to the 
accept the scheme of rationalisation and 
join service under the State or go out of 
the service and never get into. the Gov- 
ernment employment. 
vice brings in certain advantages and 
along with it in the scheme of rationali- 
sation certain disadvantages are bound to 
come. The scheme has to be considered 
as a whole—conferring benefits and bring~ 
ing in disadvantages as well. The net 
effect has to be seen and unless the peti- 
tioner has any existing right which is 
being taken away, he cannot make a 
grievance merely on the score that his 
past services have not been taken into 
account for the” purposes: ‘of pension and 
seniority. 

8. Mr. Murty, appearing -for the 
‘ petitioner, contended that the order of 
appointment shows that he has been ap- 
pointed to a Government post. We have 
already indicated above that the status 
of the Inspector was that of an agent in 
respect of ‘B’ type High Schools and it 
‘was not open to him to appoint the peti- 
tioner in a ‘B’ type High School giving 
him the status of a Government employee. 
By 1953, confusion seems to have pre- 
vailed about the status of the ‘B’ type 
- High Schools and under some mistaken 
impression or confusion, the order of ap- 
pointment in question seems to have been 
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petitioner either _.to- 


Government ser-- 


A. L R. 
issued, But on the admitted position that 
the petitioner was appointed in a ‘B’ 

High School, it must be held that the 
petitioner was never a member of the 
Subordinate Educational Service and as 


a matter of fact has never been treated as 
such even after his appointment, . 


9. Mr. Murty next contended that 
the scheme of rationalisation is really 
irrational inasmuch ` as it deprives ` the 
petitioner of a vested right, that is, the 
counting of past .services for seniority 
and other service advantages. As we 
have already indicated above, it is not 


-open to the petitioner to resist the ration~ 


alisation scheme on this score as his 
being in some advantages as well as cer~ 
tain disadvantages. He is now being con- 


ferred security of service, right of pension: 


and all other advantages to which a Gov- 
ernment employee is entitled. These ad~ 
vantages admittedly the petitioner never 
had in the past. It is nobody's case that 
the petitioner is being compelled to ac- 
cept his service under the scheme of 
rationalisation. If it is not suitable to 

it is open to him not to continue in 
his employment. Therefore, we cannot 
accept Mr. Murty’s contention on this 
score. Teachers of ‘B’ type High Schools 
are a classification by themselves and all 
of them seem to have been equally treat~ 
ed under the scheme, 


10. Mr. Murty raised a further 
contention to the effect that there should 
have been a reservation in the new 
scheme of 1964 that recruitment to the 
posts of Headmasters of the ‘B’ type High 
Schools would be made out of teachers of 
‘B’ type High Schools. The scheme seeks 


to remove all distinctions in 1964 and it}- 


cannot be said that in not. making such 
reservation, an existing right of the peti- 
tioner.is taken away. We are not prepar- 
ed to hold that the petitioner’s grievances 
on these scores can bring him any relief. 


. © IL. ` One ‘aspect of the matter, 
however has given us some concern and 
we cannot close this case without advert- 
ing to it. 
Provident Fund scheme was provided for 
in the letter of 5-1-49. As it transpires 
from two letters placed on record, one of 
1952 and the other of 1958, attempts were 
made on behalf. of teachers of ‘B’ type 
High Schools to. take advantage of- the 
Contributory Provident Fund scheme and 
they were told by the office of the Ac- 
countant General of Orissa that Govern- 
ment have not yet finalised the scheme 
and as such benefit of Contributory Pro~ 
vident Fund cannot be granted to them. 
We have a letter of 3-1-61 on record 
which goes to show that the Inspector of 
Schools of Dhenkanal*Keonjhar Circle in- 
formed all Headmasters of ‘B’ type High 


School-that it has been tentatively decid- , 


ed to convert all ‘B’ type schools to ‘A’ 


In 1949 itself, a Contributory ` 
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type ones from 1-1-48. Though benefit of 
Contributory Provident. Fund was avail- 
able to these teachers, they have been 
kept out of it on account of inaction of 
Government. Therefore, while the peti- 
tioner and similarly situated teachers of 
‘B’ type High Schools may not be law- 
fully entitled to lay claim to the kenefit 


of pension on the basis of their past ser- . 


vice or to seniority by : counting their 
entire period of service even before 1-8- 
64, it cannot be disputed that they were 
- entitled to the benefit of Contrikutory 
Provident Fund from the dates of their 
service after the date of merger in terms 
of the Government order contained in the 
letter of 5-1-49. There is enough meterial 
on record to show, as we have already 
indicated, that the teachers were ar-xious 
to take advantage of the benefit of Con- 
tributory Provident Fund, but they were 
kept out. of it on account of indifference 
and callousness of Government to extend 
such benefit to them by not finalisirg the 
scheme. ` 

12. It may be difficult now for the 
low-paid teachers to contribute their 
share for the Provident Fund for tke en- 
tire period upto 1-8-64. But it is equally. 
fnappropriate for the Government not to 
take their own order of 5-1-49 intc ac- 
count and also take into consideration 
their failure to finalise the scheme as a 
result of which the teachers of ‘B’ type 
. High Schools could not participate im the 
` Contributory Provident Fund scieme. 
We are satisfied that he has a legitimate 
grievance on this score, but we lesve it 
to Government to take this aspect into 
account and consider in what way the 
teacher can be given either the advantage 
of .Contributory Provident Fund for the 
past period upto 1-8-64 from the dete of 
his employment in 1953 or some substi-~ 
tute process by which some other acvant- 
age in lieu of Contributory Provident 


Fund can be given to him. A benefit to . 


the teacher would have directly arisen out 
of the contribution to the Provident Fund 
by Government from which he has been 
deprived. We -sincerely hope that Gov- 
ernment would take this aspect into ac- 
count and though we have withheld relief 
to the petitioner for the reasons which we 
have recorded, Government may not take 
the matter as a closed chapter on account 
of our refusing relief to the petitiomer. 


13. In the circumstances, we re- 
fect the writ application and hold that 
the petitioner is not entitled to the reliefs 
prayed for therein. The writ application 
is accordingly dismissed. We, however, 
do not make any order as to costs, 


G. K. MISRA, C. J. :— 14. I agree. 
Application rejected, 
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G. K. MISRA, C. J. AND B. K. PATRA, J. 

Sudarsan Panda, Petitioner v. Regis- 
tering Authority, Ganjam and another, 
Opposite Party. 

O; J. C. No. 835 of 1970, D/- 2-9-1970. 

Motor Vehicles Act (1939), (as am- 
ended by Act 56 of 1969), S. 33 (1) (b) — 
Mere plying of vehicle on a route with- 
out a valid permit does not attract liability 
under S. 33 (1) (b) — It must be so used 
for hire or reward. (Para 4) 

The provisions of Ss. 2(20', 56, 42 and 

R. 58(a) (vi) of the Orissa Motor Vehicles 
Rules (1940) show that a permit for a 
transport vehicle is always in relation to 
a particular route. If the vehicle runs on 
a route other than the one mentioned in 
the permit, it runs without a valid permit 
even though it might have a valid permit 
of another route. (Para 5) 

-Y. S. N.. Murty, for Fetitioner; D. P, 
Mohapatra, Standing Counsel, for Oppo- 
site Party. 


G. K. MISRA, C. J. :— The petitioner 
is the owner of thè vehicle (goods truck) 
bearing No. ORG-2890. The route for 
which the permit of this vehicle was valid 
was from Berhampur to Huma. On 7th 
of January, 1970 the Junior Motor Vehi- 
cles Inspector, Girisola, found the vehicle 
at the check-gate on the route from Ber- 
hampur to Sumandi which is admittedly 
different from the route from Berhampur 
to Huma. On the report of the Junior 

. Motor Vehicles Inspector, the Registering 
Authority, Ganjam (opposite party No. 1) 
in exercise of his powers under Section 33 
of the Motor Vehicles Act, 1939 (Act IV 
of the 1939) as amended by Act 56 of 
1969 (hereinafter to be referred .to as the 
Act) ordered on 26th of March 1970 sus- 
pension of the Registration Certificate of 
the vehicle for a period of 15 days from 
26-3-70 to 9-4-70. In the order it was 
said that the petitioner admitted the of- 
fence. The reason for the suspension was 
given as “the Motor vehicle has. been 
found, as per thé report of Jr. I. M. V., 


` Girisola checkgate who examined your 


vehicle on 7-1-70 at Girisola, being or to 
have been used for hire or reward- with~ 
out a valid permit for keing used as 
such”, The petitioner submitted an ex- 
planation on 27-3-70 that the vehicle did 
not ply for use and did not carry any 
load and was running empty for testing. 
As this application was filed subsequent 
to the order dated 26-3-70, the Register- 
ing Authority took no notice of this ex- 
planation. The petitioner filed an appeal 
against-the order before the Chairman, 
- Regional Transport Authority (Collector 
of Ganjam). The appellate authority held 
that the petitioner admitted before the 
Registering Authority that the vehicle 
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had been used on 7-1-1970 on a different 
route for hire or reward. He treated the 
explanation given by the petitioner on 
27-3-70 as an after-thought. On the afore- 
said finding he dismissed the appeal. The 
writ application has been filed praying 
for a writ of certiorari to quash the orders 
of the transport authorities as being con- 
trary to the provisions of Section 33(1) 
(b) of the Act inasmuch as the explana- 
tion of the petitioner filed on 27-3-70 was 
illegally rejected without being enquired 
into and the suspension order was based 
on the admission of the offence. 


2. Mr. Murty for the petitioner 
concedes that the vehicle was plying on a 
route from Berhampur to Sumandi which 
was different from the route from Ber- 
hampur to Huma for which the vehicle 
had a valid permit. He however contends 
that Section 33(1) (b) of the Act has no 
application unless the vehicle was plying 
for hire or reward. The question is 
wholly academic in view of the findings 
of the registering and the appellate au- 
thorities that the vehicle was used for 
hire or reward. On the complaint made 
by the Junior Motor Vehicles Inspector, 
the Registering Authority made an en- 
quiry. The petitioner was present before 
the Registering Authority and admitted 
that the vehicle was used for hire or re- 
ward without there being a valid permit 
for the route from Berhampur to Suman- 
di. It was open to the tribunals of fact 
to examine whether an admission was 
made in fact and if the subsequent ex- 
planation filed on 27-3-70 was an after- 
thought. In that view of the matter, 
there is no error of law apparent on the 
face of the record. 


3. ‘It was however contended by 
Mr. Mohapatra, the learned Standing 
Counsel for the Transport Department, 
that even if the vehicle was not used for 
hire or reward and was running empty, 
liability under Section 33/1) (b) of the 
Act is attracted if it was plying without 
a valid permit. The contention has no 
substance, ; 

4, Section 33(1) (b) runs thus: 

. “If any registering authority or other 
prescribed authority has reason to believe 
that any motor vehicle within its juris- 
diction— 

(a) xx XX XX 

(b) has. been, or is being, used for 


hire or reward without a valid permit for. 


being used as such; 

the authority may, after giving the owner 
an opportunity of making any representa- 
tion he may wish to make (by sending to 


the owner a notice by registered post: 


acknowledgement due at his address en- 
tered in the certificate of registration), 
for reasons to be recorded in writing sus- 
-pend the certificate of registration of the 
vehicle— 


“might have a valid permit 


(i) zx . xx 

(ii) in any case falling under clause 
(b), for a period not exceeding four 
months.” 

To ‘invoke S. 33 (1) (b) of the Act two 
essential conditions must be fulfilled; (i) 
the vehicle must have been plied on a 
route for which there was no valid per- 
mit; (ii) mere running of the vehicle with- 
out a valid permit would not be enough. 
It must be used for hire or reward. | 

If, for instance, the explanation given 


by the petitioner on 27-3-70 that the vehi- - - 


cle was running empty for testing on 
that route would have been accepted, 
then the liability under Section 33(1) (b) 
of the Act would not have been attracted 
as both the conditions imposed therein 
must be simultaneously satisfied. 

5. Section 2(20) of the Act defines 
a permit as meaning the document issued 
by the Commission or a State or Regional 
Transport Authority authorising the use 
of a transport vehicle as a contract carri- 
age, or stage carriage, or authorising the 
owner as a private carrier or public car- 
rier to use such vehicle. Section 56 deals 
with grant of public carrier’s permit. The 
proviso to sub-section (1) thereof lays 
down that no such permit shall be grant- 
ed in respect of any area or route not 
specified in the application. Section 42 
deals with necessity for permits. Sub-sec- 
tion (1) thereof prescribes that no owner 
of a transport vehicle shall use or permit 
the use of the vehicle in any public place 
(whether- or not such vehicle is actually 
carrying any passenger or goods) save in 
accordance with the conditions of a per- 
mit granted or countersigned by a Region- 
al or State Transport Authority or the 
Commission authorising the use of the 
vehicle in that place in the manner in 
which the vehicle is being used. 

Rule ‘58(a) (vi) of the Orissa Motor 
Vehicles Rules, 1940 prescribes that every 
permit shall be in one of. the following 
forms, that is to say— 

= : DE x 


. x i x 
Fwi a publie carrier’s permit In Form 
P. Pu. C. i ae 

ik x x x 
Column No. 4 of the aforesaid Form re- 
lates to. route or area for which permit 
is valid. : 

The aforesaid provisions read together 
lead to the irresistible conclusion that a 
permit for a transport vehicle is always 
in relation to a particular route as men- 
tioned in the permit itself. If the vehi- 
cle runs on a different route not mention- 
ed in the permit, then the vehicle rims 
without a valid permit even though it 
of another 
route. 

6. In this case the vehicle doubt- 
less plied on the Berhampur-Sumandi 


route without a valid permit, That by 


A.ER. 


oo an 


Sat te ee 


wa 
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- matter. 
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itself would not however attract liability 
under Section 33(1) (b) of the Act .nless 
the vehicle was used for hire or reward. 
We accordingly reject the contentica of 
the learned Standing Counsel that Io at- 
tract liability under Section 330) (b) 
both the conditions are not required to be 
satisfied. ae 

Both the transport authorities have 
come to the conclusion -that the vehicle 
was used for hire or reward. As such, 
both the conditions of S. 33(1) (bu are 


- satisfied. 


The owner was also given an copor- 
tunity of making a representation inas- 
much as he was present before the vegis- 
tering authority and made an adn=ssion 
of the fact that the vehicle was plying 
on the Berhampur-Sumandi route with- 
out a valid permit and was carrying goods 
for hire. If this admission had not been 
made, then definitely on the explaration 
filed on 27-3-70 the petitioner would have 
been given an opportunity to establish his 
case as required under the section. 

: On the findings of the trasport 
authorities that the vehicle was wiying 
on a different route without a valic per- 
mit and that it was carrying goods for 
hire, the order of suspension cannot be 
assailed. The writ application fails and 
is dismissed; but in the circumstances 
there will be no order for costs. 

B. K. PATRA, J. :— 8. I agree. 

: Petition disn-ssed. 
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Gadadhar Mohapatra 
Appellants v. Puna Bewa 


and ancther, 
and oers, 


; Respondents. 


Second Appeal No. 2 of 1966, D/- 
18-2-1970, from order of 5. N. Misra, Sub- 
J., Bhubaneswar, D/- 17-7-1965. 

(A) Civil P. C. (1908), S. 9 — Dispute 
regarding sebayati right — Deity cznnot 
finally decide — It is cognizable by civil 
Court, 

Sebayati right is virtually a civil 
right and dispute regarding it is eczniz- 
able by the Civil Court unless its “uris- 
diction is clearly or impliedly barrec. It 
is not for the deity to finally decide such 
(Para 9) 

(B) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Ss. 41 (1) (e), B— 
Suit for ejectment of defendants from 
property belonging to deity — Alleg<tions 
that defendants are trespassers — Szit is 
not covered by S. 41(1) (e) — Jurisd:ction 
of Civil Court is, therefore, not barrel by 
S. 73 — Civil P. C. (1908), S. 9. (Para 10) 

M. Mohanty, for Appellants; «A. B. 
Misra, for Respondents. 

R. N. MISRA, J. :— Defendants 2 and 
2 are the appellants against a confirming 
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judgment of the learned Subordinate 
Judge, Bhubaneswar, in a suit far eject- 
ment of defendants 1 and 2 from the dis- 
pued property. 

2. Defendant No. 3 deity is the 
admitted owner of tke suif land 
which is 6 decimals in extent anc apper- 
tains to plot No. 1505. The fathe>-in-law 
of plaintiff No. 1 was possessing vhe said 
land as a Sevak of defendant No. 3 and 
upon his death plaintiff No. 1’s husband 
enjoyed it in lieu of seba-puja, and after 
his death about 6 years prior to the suit 
plaintiff No. 1 came to manage the seba- 
puja. The actual seba was being done 
through her son-in-law plaintiff No. 2 
and they were in possession of the pro- 
perty. In the year 1959 defendants 1 and 
2 who are father and son encroached 
upon half a decimal out of the disputed 
land by constructing a ccwshed and in 
course of time they encroached over a 
further area of 24 decimals. That gave rise 
to the suit. 

3. Defendants 1 and 2 contended 
that the plaintiffs have no locus standi to 
maintain the suit; plaintif No. Ps hus- 
band and defendant No. 1’s adoptive 
father Dema Mohapatra had 3 acres and 
5 annas 4 pies interest respectively in the 
holding. Later on their interest was 
combined and it was divided half and half. 
Accordingly defendants 1 and 2 are in 
possession of 3 decimals cf land repre- 
senting the half interest in the ho-ding. 

4.° Defendant 3 the deity in a se- 
parate written statement contended that 
plaintiff No. 1 has no locus standi to file 
the suit and the civil court has no juris- 
diction. 

5. The trial court held that the 
civil court had jurisdiction; ithe defend- 
ants had failed to prove partition in the 
manner alleged; and that defendants 1 
and 2 were encroachers in respect of 3 
decimals of lands. Accordingly tke suit 
was decreed. The lower appellate court 
affirmed the decree of the trial court. 

6. It is not disputed that Dama 
and Arta were two brothers and Arta’s 
son was Banchhanidhi whose widow is 
plaintiff No. 1. Dama’‘s scn is Gedadhar 
and Gadadhar’s son is Jaykrishna, both 
of whom are defendants 1 and 2 respec- 
tively. 

7. Mr. M. Mohanty, learned coun- 
sel for the appellants, presses only. two 
contentions, namely, that the p-aintiffs 
have no locus standi to maintain the pre- 
sent suit and that the civil court had no 
jurisdiction to entertain the dispute in 
question. Even according to the defence 
ease Banchhanidhi had half interest in 
„the holding. It has now been decided 
"upon very good authority that women are 
entitled to offer sebapuja and manage 
the performance of religious rites. In 
the circumstances it is difficult to see any 
justification in the contention that plain- 
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tiff No, 1 has no locus standi to bring the 
present action, 

8. The second question is rather 
seriously pressed. Provision is made in 
Section 73 of the Orissa Act 2 of 1952 
regarding bar of jurisdiction of civil 


courts in respect of certain matters. The _ 


provision of that section may be ex- 
tracted:— 

"Bar of suits In respect of adminis- 
tration of religious institution— 

(1) No suit or other legal proceeding 
fn respect of the administartion of -a reli- 
gious institution or in respect of any other 
matter or dispute for determining or de- 
ciding which provision is made in this 
Act shall be instituted in any Court of 
Law, except under, and in conformity 
with, the provisions of this Act. 

(2) Nothing contained in this section 

shall affect the right of the trustee ap- 
pointed under the Act of a religious insti- 
tution to'institute a suit to enforce the 
pecuniary or property rights of the insti- 
tution or the rights of such institution as 
a beneficiary.” 
It is contended by Mr, Mohanty that pro- 
vision has been made for the present dis- 
pute in Section 41(1) (e) of the Hindu Re- 
ligious Endowments Act. That section 
reads thus:—- 

"41. (1) In case of a dispute the As- 
sistant Commissioner shall have power to 
enquire into and decide the following dis- 
putes and matters— 


x x x x 

(e) whether any person is entitled by 
custom or otherwise, to any honour, 
emolument or perquisite in any religious 
institution and what the established usage 
of religious institution is in regard to any. 
other matter.” 
It is contended that the dispute in’ the 
present case is in relation to “emolu- 
ment” in a religious institution and as 
such the matter being within the special 
jurisdiction of the Assistant Commissioner 
under Section 41(1) (e) of the Act, the 
bar under Section 73 of that Act is ope- 
rative and the jurisdiction of the civil 
court must be taken to be barred. It is 
further contended by Mr. Mohanty that 
the courts below went wrong in over- 
looking the pleadings of defendants 1 and 
2 wherein they had specifically raised the 
dispute that they were co-sharer sevaks 
and not strangers and trespassers. 
courts below -have erroneously taken the 
view that defendants 1 and 2 are the 
trespassers and have overlooked the fact 
that they were actually claiming as co< 
sharer sevaks. Along side it is also con- 
tended that as to who the sevak should 


be is a matter for the deity and its man~. 


ager to decide and it is not open to the 
civil court to enter into such a dispute 
and determine the matter, 

9. Coming to the last submission 
first I cannot agree with Mr. Mohanty’s 


Harekrishna v, Banamali ` °° °°? 
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contention. I do not think it is open to 
dispute that sebayati right is virtually 
a civil right and cognizable by the civil 
court unless its jurisdiction is clearly or 
impliedly barred. It cannot be a matter 
for defendant No. 3, the deity, to finally 


decide. 

10. The scope of Section 41(1) (e 
of the Hindu Religious Endowments Act, 
according to me, cannot cover the pre- 
sent dispute. It has been laid down upon 
good authority that it is the stand taken 
in the plaint that really would decide the 
maintainability of an action. In the pre- 
sent case it has been clearly stated that 
defendants 1 and 2 were trespassers hav- 
ing no right or interest in the property. 
The contention raised by . defendants 1 
and 2 that they had a share has been 
clearly negatived as the courts have found 
that defendants 1 and 2 had failed to 
prove the partition as alleged, and have 
determined their character to be that of 
encroachers, Therefore, taking either 
view it must be held that it was not a 
case where a dispute squarely within the 
purview of Section 41(1) (e) of Orissa 
Act 2 of 1952 was raised for determina- 
tion. On the aforesaid analysis the con- 
clusion must follow that the civil court 
has jurisdiction. 

11, Since no other question has 
been raised, on my aforesaid finding that 
Second Appeal is bound to fail. It is, 
therefore, dismissed. But there would be 


no order as to costs, 
; Appeal dismissed, 
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R. N. MISRA, J. 

Harekrishna Patra, Appellant v. 
Banamali Roul and others, Respondents. 
Second Appeal No, 395 of 1966, D/- 
31-7-1970, from order of G, S. 
ist Addl. -Sub-J., Cuttack, D/- 14-5 -1966. 
Transfer of Property Act (1882), S. 53 
— A suit to avoid a transfer made with 
intent to defeat or delay the creditors of 
transferor should be instituted in repre- 
sentative character according to the pro- 
visions of O. 1, R. 8, Civil P. C. Failure 
to so institute a suit disentitles the plain- 
tiff to claim benefit of S. 53 — (X-Ref:— 
Civil P. C. (1908), O. 1, R. 8). 


Cal 783, Rel. on. (Paras 7, 8) 


Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 49 (V 44) == ' 
1956 SCR 691, Sree Meenakshee 
Milis Ltd. v. Commr, of Income- 6 


tax - 

(1936) AIR 1936 Cal 783 (V 23) = 
62 Cal LJ 548, Ekkari Ghose v, . 
Sidheshwar Ghose A 

(1904) 32 Ind App 1 = ILR 32 Cal ` 
198 (PC), Chutterput Singh v. 

Maharaj Bahadur 7 


BO/BO/A437/71/HGP/G ` a 


Patnaik, 


AIR 1936 
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a, coe 


r at me ma ee 


` MITI 


R. N. Sinha, for Appellant; 
- Das, for Respondents. 

JUDGMENT :— The plaintiff is In 
appeal against a confirming judgment of 
the learned First Addl. Subordirate 
Judge, Cuttack, . 


B. G. 


He sued under ` Order 21, Rule ` 


2. 

63, C.P.C. for a declaration that the TTO- 
perty sought to be proceeded against was 
liable to be executed against. 
dants 2 to 4 are brothers and membters 
of a Hindu undivided family. Defendant 
No. 2 for the family borrowed Rs. 5(0/- 
on 1-2-53 from the plaintiff upon a .pro- 
missory note. As there was default of 
payment, Money Suit No. 43 of 1956 was 
filed by the plaintiff and he obtained a 
decree on 20-9-1957 for Rs. 821-12 and 
levied Execution Case No. 268 of 1358 
for recovery of the said amount. The 
properties of the family were sought to 
be put to sale. The plaintiff who krew, 
defendant No. 1 as one of his debtors re~« 
lied upon him for supply of particukars 
of the properties. On the basis of the 
fnformation given the plaintiff brousht 
certain properties to sale. and the 
decree-holder purchased the proper-ies 
proceeded against. The execution case 
was dismissed on 23-9-59 on satisfaction. 
Thereupon one Bauribandhu Roul appHed 
under Order 21, Rule 90, C.P.C. claiming 
the property. The said ‘application was 
- ultimately allowed and the auction sale 
was set aside. The plaintiff levied fr2sh 
execution case No. 14 of 1960. In the 
meantime defendant No. 1 who also hap- 
pens to be a cousin of defendants 2 to 4 
entered into collusion with the judgment- 
debtors and obtained a sale deed in res« 
pect of the.disputed properties 3.96 acres 
in extent on 22-8-59. This sale deed was 
for Rs, 2000/-. Defendant No. 1 applied 
under Order 21, Rule 58, C.P.C. for re« 
lease of the properties covered by the 
sale deed. His application was registered 
as Mise. Case No. 128 of 1960 and was 
ultimately allowed by order dated 30-1- 
11961 and the properties were allowed to 
be released from execution. Therefcre, 
the present suit has been instituted. 


, 3. Defendant No. 1 alone contest~ 
ed, According to him, the loan which 
was the basis of the money decree was 
denied and the benami character of Ext. 
B was also refuted. He contended traf 


the entire consideration was paid before - 


the Sub-Registrar and he. acquired- velid 
title, He claimed to be in possession. 

4, The trial court found that Ext. 
B the sale deed in favour of defendant 
No, 1 was genuine, valid and for conside- 
ration: and defendant No, 1 had been but 
into possession. Accordingly it dismissed 
the suit. The learned Appellate Judge 
has affirmed the decree. That is how the 
plaintiff is In Second Appeal against the 
judgment of affirmance, i 
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Defend- 


- properly 
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5. Two questions rightly arise in 
the present suit—as to. whether the sale 
deed dated 22-8-59 (Ext. B) is benami or 

sham, and as to whether tke, plain-iff is 
entitled -to the benefit of Section 53 of 
the Transfer of Property Act. 
6. Their Lordships of the Supreme 
Court in AIR 1957 SC 49 (Sr2e Minaxshee 
Mills Ltd. v. L.-T. Commr.) had occasion 
fo examine the différence between “be~ 
mami” and ‘sham’ transactions and they 
ultimately laid down that whether the 
document be sham or benami is a pure 
question of fact. Mr. Sinha rightiw did 
not press that question further. 

He, however, contended that 
the plaintiff was entitled to the benefit 
of Section 53 of the Transfer of Property 
Act, and ‘the courts below have not pro- 
perly taken that aspect into consideration. 
Section 53 of the Transfer of Property, 
Act provides, 

*(1) Every transfer of immoveable 
property made with intent to defeat or 
delay the creditors of the transferor shall 
be voidable at the option of any creditor 
so defeated or delayed. 

Nothing in this sub-section shall im- 
pair the rights of a transferee in good 
ffaith and for consideration. 


x x x. =x 
A suit instituted by a creditor (... J 
to avoid transfer on the ground that it 
has been made with intent to defeat or 
delay the creditors of the transferor, shall 
be instituted on behalf of, or for the 
beneit of, all we areolar; ; 
x 


Mr. Sinha contends that the plainti£ was 
entitled to the benefit of this section and 
as such even though on the concurrent 
finding of the courts below consideration 
for Ext. B has passed, if it is a transac- 
tion coming under the.mischief of Sec- 
tion 53 of the T. P. Act, it is liable to be 
dealt. with under the provisions of that 
section, This is a suit which has not been 
brought for the benefit of the entire body 
of creditors or on their behalf. A single 
creditor is the only plaintiff. There is no 


- assertion that he is the sole creditor. 


What the frame of the suit should be is 
Clearly indicated in the section :tself. 
‘Added to the statutory provision, Mr. B. 
G. Das seeks to place reliance on a deci- 
sion of the Calcutta High.Court in AIR 
936 Cal 783 (Ekkari Ghose v. Sidheshwar 
Ghose), -Ghose, J. held, 

“The case under S. 53, T. P. Act, was , 
not. made out in the plaint. . Even under | 
S. 53, as it stood before the amendment of 
11929 it was held that a suit must be pro- 
perly constituted under S. 53. I£- Ït was 
constituted there might. be a 
defence fo such a proceeding. See the case 
in (1904) 32 Ind App 1 (PC). The. amened 
S: 53, which came into force in 1929 applies 
to the present suit which was instituted 
fn January, 1931, It is laid down that a 
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suit instituted by a creditor to avoid a 
transfer on the ground that it has been 
made with intent to defeat or delay the 
creditor of transferor, shall be instituted 
for the benefit of all the creditors, that is 
to say, a suit must be instituted accord- 
ing to the provisions of O. 1, R. 8. The 
present suit was not instituted according 
to the law as laid down in S. 53. 

The plaintiff, therefore, is not entitled 

to claim the benefit of S. 53. -It would be 
evidently unjust to give him a decree 
under S. 53, since he did’ not make such 
a case in the plaint and did not give the 
defendant adequate opportunity to meet 
his plea.” 
In the present case, apart from some alle- 
gations in paragraph 6 of the plaint which 
essentially concentrate on the benami 
character of the transaction, the founda- 
tion for the allegations requisite for Sec- 
tion 53 of the T. P. Act has not been laid. 
That apart, it is not a suit in the repre- 
sentative character as required under the 
section. Section 53 statutorily gives a 
mandate to the plaintiff who wants to 
avail the benefit of that Section to insti- 
tute the suit in a particular manner. Un- 
less there is compliance with that statu- 
tory requirement, the special benefit con- 
ferred under that section cannot be ex- 
tended to the plaintiff 

8 There is no clear allegation that 
the purchaser was a party to the alleged 
fraud. At any rate, the courts below 
have not found it. The first exception in 
Section 53 is bound to cover defendant 
No. 1-purchaser. On the aforesaid basis, 
I would hold that the plea under Sec- 
tion 53 of the T. P. Act is not available to 
the plaintiff. 

9. The allegation of benami ‘has 
not been rightly pressed as indicated 
above. On my finding that the benefit of 
Section 53 is not available the plaintiff’s 
suit has been rightly dismissed in the 
courts below. The appeal is dismissed. 
There would be no order as to costs of 
this Court. 

Appeal dismissed. 


ATR 1971 ORISSA 158 (V 58 C 52) 
G. K. MISRA C. J. AND R. N. MISRA J. 
Ajodhya Prasad Shaw and another 
Petitioners v. State of Orissa and others, 
Opposite Parties. 
0.J.C. Nos. 329 and 357 of 1970, D/- 
15-5-1970. 


(A) Constitution of India, Art. 299(1) 
-— Article is restricted to contracts enter- 
ed into ‘in exercise of executive power of 


- Union or State’ and its requirements can- 


not be invoked if contract is made in 
exercise of statutory power such as auc- 
tion-sale for License for retail vend of 
liquor under Bihar and Orissa Excise Act 


AO/AO/A58/71/KSB/C 


Ajodhya Prasad v. State 


ALE 
(2 of 1915) — (1968) 1 Mys LJ 69 & AIR 


1969 Punj 4 & AIR 1964 SC 1714, Rel. om . 


(Paras 15, 16, 20) 
(B) Bihar and Orissa Excise Act (2 
of 1915), S. 38 — State is bound by provi- 
sions of Act and has no power to withhold 
grant of license and direct reauctioning of 
license for retail vend of liquor when auc- 
tion sale has become final and conclusive 
under Act — (interpretation of Statutes 
— State whether bound by Statute). _ 
The provisions of the Excise Act indi- 
cate that the legislative intention was 
that the State would be bound by its pro~ 
visions. Under the scheme of the Statute, 
Government has not any residual power 
left in it in matters which are by statute 
vested in the Collector. Three named au- 
thorities in the hierarchy have been pres- 
cribed being the Commissioner of Excise, 
the Commissioner of the division and the 
Board of Revenue. The State Govern- 
ment is not another prescribed authority 
having overall control over all the autho- 
rities under the statute. If a residual 
power in the State is spelt out not only 
would it be contrary to the statutory 
spirit, but it would lead to an anomalous 
position and the statute may also lose its 
efficacy. AIR 1960 SC 1355 & AIR 1964 
SC 1781, Distinguished. (Paras 17, 18, 20) 
If a statute inheres jurisdiction in a 
prescribed authority that act has to be 
of the statutory authority and not at-the 
behest of the administrative superior. 
Hence, where the Collector in the exer- 
cise of his statutory function has held an 
auction sale, accepted the bid and the 
price and the only thing which remains is 
the issue of a license to the successful 
bidder, the State Government has no au- 
thority to bring upon the Collector execu- 
tive pressure to withhold the grant of 
license and direct him to reauction. 
(Para 20) 
(C) Bihar and Orissa Excise Act (2 of 
1915), Ss. 7(2), 22, 90(7) — When State 
Government has delegated its power 
under S. 22(1) to grant exclusive privilege 
to Board under S. 7(2), Collector has no 
jurisdiction to exercise such: power — 
Sale notice in form G. L. 10 issued by 
Collector held did not relate to grant of 
exclusive privilege under S. 22(1). 
' (Paras 27, 29) 
(D) Bihar and Orissa Excise Act (2 of 
1915), Ss. 38 and 90(7) — Board’s Excise 
Rules, R. 103(1) — In so far as it directs 
that fees for license for retail vend of ex- 
cisable articles shall be fixed by auction 
is declared ultra vires inasmuch as charge 
for license fixed by auction is a tax and 
neither a fee as contemplated by S. 38 
nor excise duty authorised by Act — 
(Constitution of India, Sch. 7, List Ii, 
Entry 51). 
Rule 103(1) of the Board's Excise 
Rules framed under S. 90(7) in so far as it 
directs that the fees for licence for the 


£ 


a 


1971 


retail vend of excisable articles shall be 
. fixed by auction is ultra vires the act. 
The charge for license fixed by aucon 
is a tax and not a fee as contemplated by 
S. 38 of the Act. 1968 SCD 14, Foll - 
(Paras 32, 37, 40) 


Further, as the fee settled by auction 
is not correlatable to a point of manufac- 
ture or production of liquor, it is by no 
means an excise duty within Sch. 7, 
List H, Entry 51 of the Constitution and 
is open to question under Act. AIR 1367 
SC 1512. Applied. (Para 35) 


(E) Constitution of India, Art. 226 — 
Certiorari and Mandamus — Auction sale 
for grant of licence for retail vend. of 
liquor concluded by Collector under R. 
103 of Board’s Rules — State Government 
directing Collector to withhold grant of 
licence to petitioner who was highest Hd- 
der and to reacution — Order of State 
Government being without jurisdiction is 
quashed — But relief of mandamus direct: 
ing Collector to issue license to him can- 
not be granted as process of auctioning 
under R. 103 is declared ultra vires. 

(Para 39) 


Cases Referred: Chronological Paras 
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Rep 62, State of Mysore v. Das- 

appa Naidu 6 


(1967) AIR 1967 SC 1512 (V 54) = 
(1967) 1 SCR 548, Shinde Brothers 
v. Deputy Commr., Raichur 
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(1964) 6 SCR 984, Karamshi 
Jethabhai v. State of Bombay a6 
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Kadir v. State of Kerala 36 
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In O. J. C. No. 329 of 1970: 

B. M. Patnaik, S. C. Roy, M. R. 
Panda, K. N. Jena and S. B. Choudhury, 
for Petitioner; Advocate General, R. Mo- 
hanty, R. K. Kar and N. Patra, for Oppo- 
site Parties. 


In O. J. C. No. 357 of 1970: 


R. Mohanty, R. K. Kar snd N. Patra, 
for Petitioner; B. M. Patnaik, S. C. Roy, 
M. R. Panda and J. Jena, for Opposite 
Parties. 


"R. N. MISRA, J.:— These two appli- 
cations under Articles 226 and 227 of the 
Constitution which involve common ques- 
tions of fact and law. Parties are also 
common. in O. J. C. No. 329 of 1970 the 
petitioner is one Ajodhya Prasad Shaw 
who is opposite party No. 5 in O. J. C. 
No. 357 of 1970. The petitioner in 357 
of 1970 on his own application has come 
to intervene in O. J. C. No. 329 of 1970. 
The other four opposite parties of the 
first case are also the first four opposite 
parties in the second case. In such back- 
ground we propose to dispose of both the 
writ applications by one common judg- 
ment. 

2. Ajodhya Prasad Shaw, the peti- 
tioner in O. J. C. No. 329 af 1970, filed 
the writ application . on 6-4-70. Accord- 
ing to him the Collector of Mayurbhanj 
issued’a sale notice on 3-2-70 for the year 
1970-71 in Form G. L. 10. The said notice 
contained, amongst others, 70 outstill 
shops to be auctioned, and the date of auc- 
tion was 20-2-70 at Baripada in the dis- 
trict of Mayurbhanj. Sale was held on 
the appointed day by the Collector of 
Mayurbhanj (opposite party No. 3). The 
petitioner turned out to be the highest 
bidder for a group of 7 shops auctioned 
in one lot, for Rs. 34,000/- per month. The 
petitioner’s bid was accepted and his 
name as the highest bidder was duly 
entered in the bid register maintained in 
Form G. lL. 12. In token of acceptance 
of the same the petitioner as also the 
Collector of Mayurbhanj sigred the bid 
register. Rs. 68,000/- representing two 
month’s fees in advance for the licences 
as contemplated under Rule 203(2) of the 
Board’s Excise Rules, 1965 were collected 
from the petitioner and a receipt for the 
said amount in the prescribec form G. L. 
23 was issued to him. The intervenor 
in this writ application and petitioner in 
the connected matter who was the unsuc- 
cessful bidder carried an appeal against 
the aforesaid settlement. The Excise., 
Commissioner in appeal Case No. 3 of 
1970 by order dated 16-3-70 dismissed 
the appeal. A further move before the 
Board of Revenue was unsuccessful. 


3. The petitioner awaited the re- 
ceipt of the licences for the shops in 
question and made arrangements for the 
opening of the shops and carrying on of 
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the business with effect from 1-4-70. It 
is alleged that he invested about Rs. 
1,50,000/- for the purpose. As the licences 
were not issued though in the normal 
course they were already expected to be 
so issued, the petitioner called upon the 
Collector as also the Superintendent of 
Excise personally with a request that the 
licences may be issued at an early date. 
He also informed them that his arrange- 
ments for the opening of the shops with 
effect from .1-4-70 were complete. On 
1-4-70, the petitioner approached the 
Superintendent of Excise to receive the 
monthly fee of Rs. 34,000/- for the month 
of April, 1970, but the said Superintendent 
did not pass the challan and consequently 
the. petitioner could not make the depo- 
sit. At that point of time the petitioner 
came before this court on the allegation 
that the Collector was not acting in ac- 
cordance with law and the petitioner 
understood that the State Government, 
opposite party No. 1 had issued instruc- 
tions to the Collector not to issue the 
licences. The petitioner, therefore, want- 
ed a writ of mandamus to be issued di- 
recting that the licences in question may 
be issued and to quash orders of the State 
Government asking the Collector not to 
issue the licences in question. Subsequent- 
ly an application was made to amend the 
writ petition as in-the meantime the Col- 
-lector of Mayurbhanj had issued a notice 
for reauction. That order dated 15-4-70 
was to the following: effect:— 

“Notice is hereby given for the in- 
formation of all that the Government 
has been pleased to order for the reauc~ 
tion of the following outstill liquor shops 
with their branches. The reauction will 
be held on 1-5-70 at 9 A.M. in the cham- 
ees of the Collector, Mayurbhanj, Bari~ 
pada. 

The conditions of settlement will re- 
mee the same as in G, = 10. : 

x 
The petitioner asked for acaaninn the 
aforesaid order also.. 
4, Opposite parties 1 to 4 filed a 
counter-affidavit. The Deputy Secretary 
to Government in the Excise Department 
came to state that the revenue from these 
shops was not sufficient and in the inte- 
rest of revenue the _State Government 
had passed orders not to accept the bids 
of the petitioner. Two paragraphs in the 
counter-affidavit may be extracted for 
convenience: — 
» “4. That under the Excise Laws, on 
payment of fees, licences granting special 

privilege to sell intoxicants is granted. 
, Such a grant is a contract. As such it is 
“.repulated by Article 299 of the Constitu~ 
tion of India.’ Article 299 of the Consti- 
tution of India gives an overriding power 
to Government in all matters of contract. 
A contract under the Excise Laws there- 
fore is subject to overriding power of res 
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vision, acceptance, refusal or modification 
by Government. Only when Government 
is satisfied that a contract is proper and 
acceptable, execution of the contract is 
authorised by Government under Arti- 
cle 299 of the Constitution of India, 

x x x x 


7. In the present case the Damo- 

darpur (Baripada) and its group of shops 
were auctioned at Rs. 34,000/- in one lot. 
But the monthly fee payable in respect 
of each of the other shops has not been 
mentioned in the settlement register and 
the Presiding Officer has not signed in 
token of the fact of fixation of monthly 
licence fee payable in respect of ea 
shop in a lot. These are the irregularities 
that have taken place in the auction under 
dispute.” 
On 13-4-70, the application for interven- 
tion was made on behalf of the .unsuccess= 
ful bidder. We did not pass any formal 
orders on the said application as the writ 
application (O. J. C. No. 357 of 1970) was 
also directed to be heard analogously. 
The said intervenor has been heard in 
the writ application with the consent of 
the parties and has also filed an affidavit 
placing his allegations in the case, 


5. The stand taken by the intez~ 
vener need not be discussed here. Suffice 
it to say that the affidavit in this case 
makes the self-same allegations which 
form the basis of the independent writ 
application on his behalf. 


6. Several contentions were raised 
before us. But before we formulate the 
questions that fall to be adjudicated by 
us in these cases, we propose to deal with 
the statute and the rules that are ies 
ble to the facts of the case. The B 
and Orissa Excise Act, 1915 (2 of toa) 
(hereinafter referred to as the Act) is the 
statute under which grant of an excise 
licence for the retail vend of liquor is 
provided for. The said Act contemplates 
two sets of rules to be made for-specified 
purposes by two named agencies. Under 
Section 89 of the Act rule-making power 
has been conferred on the State Govern- 
ment for the purposes of carrying out the 
objects of the Act and certain specified 
matters have also been referred to in the 
various clauses appearing under sub-sec- 
tion (2). of that section -for the purpose. 
Similarly the Board of Revenue has also 
been authorised to make rules for parti- 
cular purposes specified in clauses (1) to 
(14) of Section 90 of the Act. Two sets of 
rules have actually been made by the 
two named agencies under the aforesaid 
two sections, Apart from these statutory 
rules, a set of instructions have been issu- 
ed from the Board of Revenue which 
have gathered the reputation of being 
called the Board’s instructions, The State 


-Government have brought out the law 


applicable to this branch in four separate 


pea 


¥ 


1971 


volumes of the Excise Manual. Th2 3rd 
volume seeks to compile the Board's In- 
structions while the 4th volume contains 
the statutory forms and other miscedlane- 
ous forms prescribed by the- Board of 
Revenue. 

7. Section 7(2) of the Act autho- 
rises the State Government -by no-ifica~ 
tion to delegate its powers to the Board, 
the Commissioner of a division, or the 
Excise Commissioner, and also to permit 
the delegation by the Board, the Com- 
missioner of a division. the Excise Com- 
Missioner or the Collector, to other au- 
thorities. Section 8 of the Act deals with 
control. special and revision and stipalates 
that the Collector in all proceedings der 
the Act shall be subject to the control of 
the Excise Commissioner and in such mat- 
ters as the State Government may direct 
he shall be subject also to the contcol of 
the Commissioner of the division. The 
Board has been given power to revise any 
orders passed by the Collector, the Excise 
Commissioner or the Commissioner of a 
division. 


8. There are various satuines 
provisions contained in the Act which go 
ta show that the State Government is in- 
tended to be bound by the Act. Detailed 
procedure has been laid down even -n re- 
lation to exercise of power by the State 
Government. The State Government’s 

‘power has been circumscribed by c2rtain 
conditions precedent, and restrictions have 
been imposed on the exercise of such 
power. 

9. Chapter V deals with the im- 
position of duty while Chapter VI deals 
with licences, permits and passes. Sec- 
tion 27 under Chapter V provides fcr im- 
position of duty on import, export, rans- 
port or manufacture of excisable articles 
and Sections 28 lays down the manmer of 

‘Tevy of such duty. Section 38 provides 
for grant of licence, permit or pass or. pay~ 
ment of fees. Sub-section (2) of thet sec- 
tion provides 

“Every licence, permif or pass .1nder 

this Act shall be granted for such period 
Gi any) as may be prescribed by rule 
made by the State Government’ ndeg 
Section 89, clause (e).’’ 
Sections 30 to 35 lay down the procedura 
which has to be followed before the Col- 
lector undertakes the settlement of quor, 
shops for any particular year. Thes are 
fo be satisfied before the next pericd of 
settlement ensues. A set of rules have 
similarly been framed by the State Gov- 
ernment which supplement these require- 
ments. 

10. Under the Act or even the 
rules made by the State Governmen? 
there is no clear indication that settlement 
of the excise shops dealing in liqucr has 
to be by auction. Section 90 (7) cf the 
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Act authorises the Board to make rules 
and runs thus:— 
“The Board may make rules— 


x x x 

(7) for ‘prescribing the scale of fees 

or the manner of fixing the fees payable 
fn respect of any exclusive privilege 
granted under Section 22 or any licence, 
permit or pass granted under this Act, or . 
in respect of the storing of any intoxi- 
cant.” 
In exercise of this power Rule 103 of the 
Board’s Rules is said to have been made. 
That Rule, as far as relevant may be 
quoted, 

103 (1). The fees for licences for the 

retail vend of country spirit, fermented 
Tari, Pachwai, Ganja and Bhang as well 
as for the retail sale (hereinafter referred 
to as ‘off sale or ‘off’ vend) of foreign 
liquor for consumption ‘off the premises 
of the vendor shall be fixed by auction, 
subject to a reserved fee sanctioned in 
each case by the Commissioner.” 
This is the only statutory rule which indi- 
cates the mode of settlement of the fee 
for the licence. Various instructions for 
the manner of carrying on the auction are 
indicated in- the SBoard’s instructions. 
These instructions are not statutory. 


11. It is not disputed that in Feb- 
ruary 1970 the sale notice issued by the 
Collector was in form G. L. 10 which is 
a form adopted for the purposes of Rule 
103. The Collector under Chapter VI of 
the Act is authorised to grant the licence 
fn question. 

12. At the hearing several conten- 
tions were raised on behelf of the peti- 
tioner, the State Government and the 
intervener. In view of the averments in 
the writ petition -and the counter-affidavit 
and the contentions raised by the Bar the 
following questions arise for adjudica- 
tion: — 

(1) Is the petitioner entitled to the 
fssue of the licences for the seven shops? 

(2) Has the State Government any 
power to direct withholding of the issue 
of licences and the re-auction in question? 

(3) Is the petitioner entitled to the 
reliefs prayed for? 

That there was a sale notice in February 
1970 for the shops.in question and on 
20-2-70 the auction took place are not 
disputed. It is also not disputed that the 
petitioner and the intervener took part 
in such auction and that the petitioner 
gave the highest bid of Rs. 34,000/-. « In 
the counter-affidavit filed on behalf of the 
opposite parties it was disputed that the 
Collector had not signed the bid sheet. 
It is pertinent to notice that in this case, 
the Collector has not filed any counter- 
affidavit though in view of the allegations 
made it was expected that the Collector 
as a public officer should have placed all 
the facts clearly to assist the Court for 
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disposing of this case. We called upon 
the opposite parties to produce the mate- 
rial, registers and papers and from the 
documents placed we are satisfied that 
there is a bid sheet in which the peti- 
tioner has signed for the shops in question 
and a consolidated list has ba prepared 
and appended to the bid register of al 
the shops within the district specifying 
clearly the names of the: shops and the 
particulars of the highest bidders in respect 
of each such shop and the Collector has 
signed such list. ‘The assertion of the peti- 
tioner that he has paid the licence fee of 
two months in advance and has obtained a 
receipt therefor is not disputed. It has, 
therefore, to be held that there was an auc- 
tion, the petitioner gave the highest bid for 
Rs. 34,000/- a month for the shops in ques- 
tion and deposited a sum of Rs. 68,000/- 
with the Collector wunder the - receipt in 
question. It is not disputed that e ap- 
peal and the revision filed by the intervener 
were not entertained. The remedies pres- 
cribed under Section 8 of the Act were ex- 
hausted. Thus the right created in favour 
of ‘the petitioner had become final so far 
as the Act is concerned. Mr. Mohanty for 
the intervener has canvassed. that 
no valid provision for settlement of the 
licence fee by auction, which I shall exa- 
mine at length in the connected writ ap- 
plication, and a final determination as to 
whether the petitioner had a right validly 
created in his favour would depend upon 
the ultimate determination of the said ques- 
tion. It would suffice for the present pur- 
pose to indicate that the right created under 
the auction,in question had become final in 
favour of the petitioner so far as the statu- 
tory process is concerned. 


18. Now I proceed to examine the 
validity of the contention of the State Gov- 
ernment that ‘under Article 299 of the 
Constitution a power inheres in the State 
not to accept .the settlement made by the 
Collector. This contention on behalf of the 
State proceeds on the basis that the set- 
tlement of shops under the .Act are con- 
tracts and such contracts are sores by 
the provisions of Article 299 of the Consti- 
tution. . 

14. I have already indicated that 
under Chap. VI of the Act a licence for sale 
of liquor is to be granted by the Collector. 
The Act imposes an embargo on import, ex- 
port and transport as also manufacture, pos- 
session and sale of the intoxicants as detailed 
therein and stipulates grant of licences by 
prescribed authorities for all such purposes. 
Section 20 deals with licence for sale and as 
far as material provides as follows:— 
on, “No intoxicant ......,. shall be sold 
- except under the authority and subject to 
the terms and conditions of a licence grant- 
ed in that behalf by the Collector. 
pecon i provides, i 

“(1). Every licence, permit or pass grani 
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a). shall be granted— 
& on payment of such fees (if any), 


Gi) subject to such restrictions . and on 
such conditions, an 

(b). shall be in such forms and contain 
such particulars, as the Board may direct.” 
It is not disputed by any of the parties 


‘before us that the Collector is the licencing 


authority and that a fee for such purpose is 
leviable. Chapter III of the rules made by 
the State Government deals with sale of 
intoxicants and Chapter VIHM of the Board’s 
Rules deals with fees, conditions and res- 
trictions of licences under the Act settled 
by auction. Thus it is manifest that the 
licence in question is a statutory one. 

15. Article . 299 of the Constitution 
provides, 


“(1) AR contracts made in the exercise 


of the executive ‘power of the Union or a 


State shall be expressed to be made by the 


President or by the Governor of the State, . 


as the case may be, and all such contracts 
and all assurances of property made in the 
exercise of that power shall be executed on 


behalf of the President or the Governor by’ 


such persons and in such manner as he may 
direct or authorise. 


xX xX =x ; . 
Law is well settled and parties before us 


do` not seek to canvass that this constitu- 
tional requirement is not mandatory. In the 
field it covers it is a pre-requisite to bring 
into existence a valid contract, The ques- 
tion for examination in the present case is, 
however, different. Is there a contract at 
all and in case it involves a contract is it 
one purported to be made in exercise of the 
executive power of the State Government is 
the question for examination, . In case the 
result of our investigation is that it is not a 
contract in exercise of the executive power 
of the State in terms of the language used 
in the Article, it would follow that this con- 
stitutional requirement has no application. 
I have already indicated that the settlement 
of the shop, the collection of the fee and 
the -grant of 
acts by the prescribed authority. The inten- 
tion of the Constitution is not to extend 
the principles in Article 299 (1) of the Con- 
stitution to cover all possible contracts. That 
is why specific reference has been made to 
contracts “in the exercise of the executive 
power”. It is not necessary for the present, 
purpose to examine whether the licensing 
process involves a contractual agreement, 
Possibly there is an element of contract in 
the settlement, but certainly it is not one 
entered into in the executive power of the 
State but is regulated by the statute or the 
rules made thereunder. In the circumstan- 
ces in the case of a statutory licence even 
based upon a contract the re are of 
this icle cannot be invoked. 

16, A Division Bench of the Mysore 
High Court was called upón to examine this 
aspect of the case in (1968) 1 Mys LJ 69 


the licence are all statutory| 


% 


* 
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(State of Mysore v. Dasappa Naidu). One 
of the questions which the Division Bench 
posed for answer was “Is the contract un- 
enforceable for the reason that it is against 
Article 299 of the Constitution ?”. _ Indis- 
putably the contract that was referret to in 

e said case was one under the Mysore 
Excise Act and was almost similar to the 
one we are dealing with, Adverting to this 
aspect of the matter, Chandrasekhar, J., who 
delivered the judgment of the Division Bench 
stated, 

“The other contention of Mr. Lamdas 
is a more substantial one, Article 299 (1) 
expressly mentions of contracts made in 
exercise of the executive power of the State. 
If a contract is made on behalf of the State 
in exercise of a statutory power, Article 299 
(1) has no application. 
I find a Division Bench of Punjak High 
Court in a recent case has also taken a simi- 
lar view. Their Lordships have stated in 
AIR 1969 Punj 4 (Ram Chander v. State 
of Punjab): 

“It is futile in the circumstances tb urge 
that Article 299 (1) of the Constitution, by 
which all contracts made in the exercise of 
the executive power. of the Union oz of a 
State shall be expressed to be made by the 
President, or by the Governor ...... an 
PET s be executed on behalf of the 
President or the Governor by such persons 
and in such manner as he may dbect or 
authorise’, puts the transaction of 19€1 out- 
side the pale of consideration as the consti- 
tutional instrument had not been executed 


in due form. e transference was made 
under the statute itself, this being the Dis- 
placed Persons (Compensation and Rehabili- 


tation) Act, 1954, and it seems to ts that 
the provisions of Article 299 (1) would not 
be applicable in a transaction of this nature.” 


The Supreme Court case which was cited 
by the learned Advocate-General was for a 
different purpose. In AIR 1964 SC 1714, 
(Karamshi v. State of Bombay) (now Maha- 
rashtra) their Lordships of the Supreme 
Court were examining a case undsr the 
Bombay Irrigation Act, By two letters 
written by the Superintending Engineer to 
one Karale, a firm agreement had be2n en- 
tered into between the State Government 
and Karale in she oe of supply of water to 
Karale’s land to the extent of 100 acres, on 
the tail-outlet of Distributory No. 17 of the 
Godavari Right Bank Canal. These letters 
showed that there was previous correspond- 
ence between the Engineering Department 
and Karale and that the Minister of Public 
Works Department had intervened ard set- 
ted the terms of the agreement and the 
terms had been communicated to Karae who 
had accepted the same, The terms of agree- 
ment were (1) Karale was allowed to con- 
centrate all his cane irrigation to the extent 
of 100 acres on the tail outlet of Distribu- 
tory No. 17 by February 15, 1940 and to 
continue it permanently if he so wished; (2) 
Karale agreed to e water by measure- 
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ment of volumetric basis of 112” at the out 
let head and to pay water rates that might 
thereafter be sanctioned by the ‘Government 
in that respect; (8) the said area was to be 
excluded from the Sugar fectory area while 
fixing the boundaries of the allotted sugar 
factory area of Changdeo Suga> Factory, 
and (4) the terms were to apply to new cane 
plantation from February 15, 1940 onwards. 
When a dispute arose in the matter the 
point raised was as to the validity of the 
agreement in the absence of compliance 
with the provisions of Section 175 (8) of 
the Government of India Act, 1985 which 
contained the corresponding provision of 
Article 299 (1) of the Constituticn. 


Their Lordships of the Supreme Court 
examined the aforesaid four terms of agree- 
ment and found that under the Eombay Irri- 
gation Act these terms were not contem- 
plated and in substance there wes an agree- 
ment the terms whereof fell outside the pro- 
visions of the Act. They, therefore, held 
that a contract in compliance with Sec- 
tion 175 (8) of the Government of India 
Act, 1935 was necessary and the agreement 
which had been raised by Karale as 
the basis of his right was void. An analysis 
of the aforesaid judgment would clearly 
show the cogita given to the principio 
indicated in the Mysore and Punjab deci- 
sions that if the agreement was within the 
purview of the statute Section 175 (8) of 
the Government of India Act 1985 had no 
application. Relying on the aforesaid deci- 
sions and the terms of Article 299 (1) of 
the Constitution, I would conclude that 
Article 299 (1) of the Constitution has no 
application to the present case, and the 
icence in question was a statutory act which 
did not require compliance with the consti- 
tutional form of agreement. In the circum- 
stances, the sole defence raised on behalf 
of the State fails. 


17. The learned Advocate-General 
contended that the State was not bound by 
the statute and as such it was open to it to 
direct re-auctioning. In support of his pro- 
position he placed reliance on a decision of 
the Supreme Court in AIR 1954 SC 1781, 
(V. S. R. & Oil Mills v. State of Andhra 
Pradesh), Chief Justice Gajendrazadkar who 
spoke for the court clearly indicated, 


“The question as to whether the State 
Government would be bound by the provi- 
sions of legislative enactments passed by the 
State Legislature have sometimes led to dif- 
ference in judicial opinion; but decision of 
this court in the Director of Rationing and 
Distribution v. Corporation of Celeutta, AIR 
1960 SC 1855, must be taken b have set- 
tled this question. ' The effect of the majo- 
rity decision rendered in that case is to re- 
cognise the validity of the rule of interpre- 
tation of statutes enunciated by the Privy 
Council in Province of Bombay v. Munici- 

al Corporation of the City of Bombay, 

1947 PC 34 and that rule is that the 
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State is not bound by a statute unless it is 
so provided in express terms or by neces- 
sary.implication, In applying this rule, 
it is obviously necessary that the Court must 
attempt to ascertain the intention of the 
Legislature by considering all the relevant 
provisions of the statute together and not 
concentrating its attention on a particular 
provision which may be in dispute between 
the parties, If, after reading all the rele- 
vant provisions of the Statute, the Court is 
satisfied that’ by necessary implication the 
obligation imposed by the statute should be 
enforced against the State, that conclusion 
must be adopted. If there are express terms 
to that effect, there is of course, no diff- 
culty. In dealing with this vexed question, 
sometimes it is el A also to enquire 
whether the conclusion that the State is. not 
bound by the specific provision of a given 
statute, would oe the working of the 
statute, or would lead to the anomalous 
osition that the statute may lose its ef- 
cacy, and if the answer to either of thése 
two questions indicates that the obligation 
imposed by ‘the statute should be enforced 
sainet the State, the Court would be in- 
clined to infer by necessary implication that 
the State, in fact, is bound by the Statute.” 
An examination of the provisions of tho 
Excise Act in question goes to indicate 
that the legislative intention was that the 
State would be bound by the provisions: In 
fact various provisions have been made in 
the Statute to regulate the conduct of the 
State Government in performance of the 
statutory acts and it has not been left un- 
bound or unfettered by the statute in dis- 
charging its statutory functions. I may 
make it clear that in the two cases which 
came up before their Lordships of .the 
Supreme Court for examination, namely, the 
first one reported in AIR 1960 SC 1855 and 
the second one in the decision just extract 

the point for determination arose in a very 
different setting. On the first occasion the 
court was called upon to find out whether 
criminal liability accrued to the State for its 
' failure to comply with the statutory. provi- 
sion contained in the Calcutta Municipal Act 
(88 of 1951), which prescribed that no pre- 
mises would be used for certain specified 
urposes without or otherwise than in con- 
Prity with the, terms of a licence to be 
granted by the Corporation of Calcutta. 
The court rules, Waochoo, J., (as he then 
was), dissenting, that the State Government 
was not bound in terms of the Act for lia- 
bilities created for violation of the Statute. 
The second case arose when after the birth 
of the State of Andhra Pradesh the new 
born State issued notifications enhancing the 
rates for supply of electricity energy to tho 
appellant company. The State Government 
of Madras had entered into agreements 
with several consumers within the State in- 
cluding the appellant for supply of energy 
in bulk at specified rates which were called 
tariffs. These agreements were to be in 
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operation for ten years and did not contain 
any provision authorising the Government to 
vary the rates by increase during the period 
of contract, Chief Justice Gajendragadkar 
while delivering the judgment of-the Court 
adopted the principle that the State was not 
bound by the provisions of the Madras Es- 
sential Articles Control and Requisitioning 
(Temporary Powers) Act, 1949. 


18. The Excise Act has created a 


- hierarchy of authorities and has given them 


wide powers for enforcing the provisions in 
the statute. Appeals and revisions have algo 
been prescribed and control has been indi- 
cated. Section 7 (1) of the Act provides, 


. “The administration of the Excise De- 


partment and the collection of the excise-. 


revenue within a district shall ordinarily be 
under the charge of the Collector.” ` 


Sub-section (2) thereof . provides that the 
State Government may by notification ap- 
point an officer to be in charge of control 
of the Administration of the Excise Depart- 
ment. Further provision has also been made 
therein for certain et purposes. Ag 
has already been indicated, Section 8 sa 
that the Collector shall be subject to the 
control of the Excise Gommissioner and the 
Board of Revenue has power to revise orders 
of the Collector and the Excise Commis- 
sioner. The use of the word ‘ordinarily’ in 
sub-section (1) of Section 7 appears to be 
only with reference to what is indicated in 
Section 3, namely, he (the Collector) is sub- 
ject to the control of the Excise Commis- 
sioner in certain specified matters. Thus 
under the scheme of the Statute, Govern- 
ment has not any residual power left in it 
in matters which are by statute vested in 
the Collector. Three named authorities in 
the hierarchy have been prescribed being 
the Commissioner of Excise, the Commis- 
sioner of the division and the Board of 
Revenue. The State Government is not an- 
other prescribed authority having over-all 
control over all the authorities under the 
Statute, The scheme of the Act is such 
that if an overall jurisdiction is spelt out to 
vest in the State Government it would run 
counter to the spirit of the Act and would 
yield scope for interference -where under the 
statute there is no scope for it. Following 
the rule indicated by Chief Justice Gajen- 
ar in the aforesaid reported decision 
namely “In dealing with this vexed question, 
sometimes it is aoma also to enquire 
whether the conclusion that 
bound by the te provision of a given 
statute, would hamper the working of the 
statute, or would lead to the anomalous 
position that the statute may lose its effi- 


. cacy”, I would hold that if a residual power 
in the State is spot out not only would itf 


be contrary to the statutory spirit, but it 
would lead to an anomalous position and the 
statute may also lose its efficacy. I would, 
therefore, conclude that the State is bound 
by the provisions of the Bihar and Orissa 
Excise. Act, 1915. 


the State is not - 
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19. A. dispute was. raised befor2 us 
on behalf of the petitioner that the order 
made by the State Government directing 
resettlement was a mala fide one while on 
behalf of the State and the intervener it 
was contended that the auction price was 
against the interest of the State revenue and 
a higher bid was available. An affidavit was 
filed on behalf of the’ petitioner challeng- 
ing the stand of the State Government that 
a higher bid was obtained in all other shops 
of the district in the settlement for the rear. 
When we perused the original file con-ain- 
ing the order of the Minister in matter of 
re-auction we found that there was refer2nce 
to a higher rate in respect of only some 
shops and not shops of the distric: as 
indicated in the counter affidavit filed on 
behalf of the State. That, however, is a 
point with which we are not directly con- 
cerned. If the State Government has power 
to intervene in the matter, it is not for us 
normally to examine the correctness of the 
order as we do not sit in appeal. What, 
however, we are concerned in this case is 
whether the State Government has the resi- 
duary power under the Statute to interfere 
in the matter or has a position been reached 
under the statutory scheme which exclades 
interference of the State Government in the 
matter and requires a mandamus to issus to 
the Collector to perform function under the 
statute atete. by any unauthorised 
direction of the State Government. 


20. I have already indicated that 
the defence under Article 299 (1) of the 
Constitution is wholly inapplicable. I have 
also found that the State is bound by sta- 
tute and under the statute no power inheres 
in the State to interfere with the action of 
the Collector after it has become final in 
appeal and revision. The point for exami- 
nation now is as to whether it is open to the 


State Government to direct re-auction. 
Under the Statute the grant of the 
licence is the function of the Collector. 


Under Rule 108 of the Board’s Rules the 
determination of the fee has to be reached 
by auction which is conducted by the ‘Tol- 
lector. The Collector. is the prescribed au- 
thority and pursuant to the sale notice issu- 
ed by hi e auction takes place. A con- 
tractual relationship emerges. The bidder 
has performed his part. The Collector has 
progressed to a considerable extent in per- 
orming his part. What remained in this 
case was only the licence to be issued. Left 
to himself the Collector would have certain- 
ly performed his part of the statutory fanc- 
tion. That has not been done on acecunt 
of fetter put by the State Government, The 
Collector while directing re-auctioning has 
clearly indicated that he was not doing i as 
his act, but was doing so as directed by 
the State Government. It is well setiled 
that if a statute inheres jurisdiction in a 
prescribed authority that act has to be of 
the statutory authority and not at the be- 
hest of the administrative superior. The 
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Collector in this case, as I have already 
noticed, though a party, did not come to 
file a return to the rule nisi and did not 
choose to place material facts to help us in 
disposing of this case. The only conclusion 
which can follow out of such a set of facts 
is that the State Government has unautho- 
risedly intervened in the present case and 
has brought to bear upon the Collector exe- 
cutive pressure to withhold: the grant of 
licence to the petitioner and to, have. the 
shops resettled. Such a power the State 
Government does not have, and therefore, 
the conclusion to be reached on this aspect 
of the matter would be that the State Gov- 


ernment had no authority to direct re 
auction. 
21. Normally on the aforesaid find- 


ings a writ of mandamus as asked for would 
have issued commanding the Collector to 
perform his part of the statutory func- 
tion, namely, issue of the licences to the 
petitioner and to quash the direction of the 
State Government for re-auctioning of the 
shops. But we are left with another im- 
portant question to be considered which has 
been raised in the connected writ applica- 
tion. The process of auctioning itself is 
questioned and the vires of the statutory 
Rule 108 in the matter of auction is also 
disputed. At this stage I think it would 
be proper to proceed to examine the con- 
tentions in the connected case. If the 
petitioner’s contentions in the connected 
case are to succeed, that is the process of 
auctioning is to be declared without autho- 
rity of law, the conclusion to follow would 
be that the petitioner would not be entitl- 
ed to the writ in spite of what has been 
found already, because infructnous _ writ 
does not issue. I would, therefore, leave 
the matter here and proceed to examine the 
contentions of the present intervener an 
petitioner in the connected case, ' 

22. The petitioner in O. J. C. 857 
of 1970 was the unsuccessful bidder at the 
auction. He filed an appeal before the Ex- 
cise Commissioner which was dismissed. His 
revision application before the Board was 
not entertained. Thereafter he approached 
the State Government, The auction in 
favour of Ajodhya Prasad Shaw was cancel- ` 
led by the State Government at the instance 
of the petitioner. It is against this inter- 
ference of the State Government that 
Ajodhya Prasad Shaw has filed O. J. C. No. 
329 of 1970. Normally there would be no 
scope for the present application of Raghu- 
nandan Saha as he has already succeeded 
in obtaining an order ‘for re-auction. i 
writ application, has. however, been filed 
challenging the appellate and revisional 
orders of the Excise Commissioner and the 
Member, Board of Revenue respectively to - 
overcome the difficulty which might arise on 
account of want of authority of the State 
Government to direct re-auctioning. 

23. The main contention in the writ 
petition is that Rule 108 of the Board’s Rule 
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is ultra vires the Act and it is not open to 
the State Government to raise a tax in the 
garb of a licence fee. 


24. Opposite parties 1 to 4 have 
not filed any counter affidavit, but opposite 
party No. 5 who is the petitioner in the 
connected writ petition has filed an ‘affida- 
vit in opposition. The learned Advocate- 
General stated before us during the hearing 
that there was no need for a counter-affida- 
vit in this case as the matter involved pure 
questions of law. ev 


25. I have already indicated that 
Section 27 of the Act authorises the impo- 
sition of a duty or countervailing duty, and 
Section 36 stipulates that licences, permits 
or passes may Te granted under the Act on 
payment of a prescribed feé. Manner of 
prescription of the fee has not been specifi- 
cally provided for either under the Act or 
under the Rules made by the State Govern- 
ment, Rule 103 of the Board’s Rules directs 
that the fee for the licences of retail vend of 
country spirit, fermented Tari, etc. shall be 
fixed by auction, subject to a reserved fee 
sanctioned in each case by 
sioner. This rule made by the Board of 
Revenue is by exercise of rule makin 
power conferred on it under Section 90 ( 
of the Act. For convenience that sub-sec- 
tion may be requoted:— 


“90. The Board may make rules— 

xx xX ox 
(7) For -prescribing the scale of fees 
or the manner of fixing the fees payable in 
opeet of any exclusive privilege granted 
under Section 22 or any licence, permit or 

pass granted under this Act........ 7 
t is conceded at the Bar by all the parties 
that the fee for the grant of an. exclusive 
privilege under Section 22 may _ be deter- 
mined by auction. In view of the conces- 
sion made, I do not propose to examine the 
correctness of the concession. But it would 
be necessary to determine as to whether 
the settlement of the excise shops with op- 
posite party No. 5 was one under Section 22 
of the Act or licences were contemplated to 
be granted to him. under the provisions of 
Sections 20 and 38 of the Act. If it is a 
case of privilege, on the concession of the 
parties auctioning is‘ permitted and the pre- 
sent writ application is bound to fail. If, 
however, it is not a case of the grant of an 
exclusive privilege various other questions 
would arise, such as, (1) Can’ fee for a 
licence be fixed by Auction? Q) {Is the 
licence fee fixed by auction a taxP and (8) 
Has the State Legislature oopte to 
provide or make provision for the realisa- 

tion of a tax on the sale of liquor? 


26. E is, therefore, pertinent to first 
embark on an VAN aion as to whether 
what was intended to be granted under the 
auction notice of 3-2-1970 by the Collector 
was exclusive privileges contemplated under 
Ft 22 of the Act or licences under the 
Act. 
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27. Tt has already been noticed that 
the sale notice as made by the Collector in 
form G. L. 10 Rule 108 of the Board’s rules 
does not deal with the grant of an exclusive 
privilege. The form G. L. 10 at ifs top 
refers to Rule 103 of the Board’s rules. The 
contents of the form G. L, 10 clearly indi- 
cate that what is contemplated is the grant 
of a licence for the retail vend of the named 
excisable articles. ‘Section 22 (1) of the Act 
provides, 

“The State Government may grant to 
any person, on such conditions and for such 
period as it may think fit, the exclusive pri- 
vilege— 


XX XK - XX 
(c) of selling, wholesale or retail 
XE XX 


: x 
any country liquor or intoxicating drug with- 
in any specified local area: 

Provided that public notice be given of 
the intention to grant any such exclusive 
privilege, and that any objections made by 
any person residing within the area affected 
shall be considered before an exclusive pri- 
vilege is granted.” 
Sub-section (2) of that Section runs thus:— 

- “No grantee of any privilege under sub- 
section (1y shall exercise the same unless or 
until he has received a licence in that be- 
half from, the Collector or the Excise Com- 
missioner. 
Section 29 makes provision for payment for 
grant of exclusive privilege, and pro- 
vides :-— 

“Instead of or in addition to, any duty 
leviable under this Act, the State Govern- 
ment may accept payment of a sum in 
consideration of the grant of any exclusive 


‘privilege under Section 22.” 


28. There is no serious dispute at 
the Bar that the benefit available under a 


licence for retail vend of country liquor or - 


intoxicant g is also on monopoly basis. 
There is, however, some provision in the 
conditions in the form G. L. 10 that the 
Collector may open additional shops for the 
year or for a part thereof even during the 
currency of the licence, An exclusive pri- 
vilege under Section 22 cannot comprehend 
exercise of such power once it is granted 
for a specifa period. This may reasonably 
be used as an indication as to whether the 
licence under G. L. 10 can be taken to be 
an exclusive privilege. I do not propose to 
express any final view as to whether the 
licence can be an exclusive privilege on ac- 
count of the fact that in the present case 
on the materials placed before us there is 
little scope to find that what was intended 


‘to be given was an exclusive privilege under 


Section 22 of the Act. 


29.. Section 22 empowers the State 
Government to grant the exclusive privilege. 
It is conceded that that power of the State 
Government been delegated by a noti- 
fication made under Section 7 (2) of the 
Act to the Board of Revenue, but the Col- 
lector of the district has no jurisdiction to 


£ 


_ form o 
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exercise under Section 22 (1) of the Act. 
The sale notice and even the notice for re- 
auction clearly make reference to the form 
C. L. 10. It is also pointed out to us that 
the public notice contemplated under the 
proviso to Section 22 (1) of the Act was 
never given and since that notice is a con- 
dition precedent to the exercise of the 
power under sub-section (1) of Sectior 22, 
it cannot be said that what was purported 
to be given under the sale notice in ques- 
tion was the grant of an exclusive privilege. 
On the aforesaid: analysis I would conclude 
that the sale notice in question did not re- 
late to the grant of an exclusive privilege 
under Section 22 {1) of the, Act. It, taere- 
fore, becomes necessary to determine the 
other three questions which I have aheady 
posed above. 


30. Section 88 of the Act ro" rides 
that every licence under the Act shall be 
ted on payment of such fees (if an”) as 

e Board may direct. I have already indi- 
cated that Section 90 (7) of the Act antho- 
rises the Board to prescribe the scale of 
fees or the manner of fees payable in res- 
ect of any licence. Thus the statute ena- 
Pies the realisation of a fee for the grant of 


Ja licence and power is vested in the Eoard 


to make rules for prescription of the scale 
of fee or the manner of fixing the fee. A 
scale of fees has obviously not been fxed. 
Rule 108 of the Board’s Rules has been 
made by exercise of the power. conferred 
under Section 90 (7) for préscribing the 
manner of fixing the fees and that menner 
is by putting it to auction. 

3i. Mr. Mohanty’s contention that 
what is realised at an auction under the garb 
of fee is in reality a tax is not disputed. 


- As a matter of fact the State of Orissa con- 


ceded before their Lordships of the Supzeme 
Court in 1968 SCD 14, (Laxmikanta Sahu 
v. Superintendent of Excise, Berhampur), 
that the charge made in similar circumstan- 
ces is a tax. In paragraph 3 of that judg- 
ment it is stated, 

“Section 2 read with Section 2 (12) (a) 
of the Act requires a licence for sale of any 
liquor, and Section 38 empowers the Board 
to prescribe the fees for such a licence. On 
behalf of the State of Orissa it is conceded 
that the charge for the grant of a privilege 
for the ‘off vend of foreign liquor under the 
system of auctioning is a tax and not a fee, 
Section 88 does not empower the Board to 
levy a tax. It follows that the amended 
Rule 103 (1) is not authorised by Sec. 88.” 


Jt was further stated in another part oi the 

judgment, i 
“Under Section 90 (7) the Board could 
rescribe that the payment for the grart of 
e exclusive privilege for the sale of any 
country liquor or mtoxiceting drug should 
be fixed by auction under Section 22. But 
Section 90 (7); read with Section 22 does 
not et plates the Board to levy a tax in the 
a payment for the grant of a licence 
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for the retail vend of foreign liquor or to 
direct that such duty shonld be fixed b 

auction, We therefore hold that the amend- 
ed Rule 103 (1) in so far as it directs that 
the fee for retail sale (referred to as ‘off 
sale or ‘off vend) of foram liquor shall be 
fixed by auction is beyond the rule-making 
authority of the Board and is invalid.” 

The aforesaid reasonings are equally appli- 
cable to the present case. What has been 
decided by their Lordships of the Supreme 
Court otherwise stated is that Section 38 of 
the Act does not authorise the realisation 
of a tax. 

i The distinction between a ‘feo’ 
and a ‘tax’ is clear and by a series of deci- 
sions of the Supreme Court the two concepts 
have been ified. The learned Advocate- 
General, therefore, did not make an attempt 
before us to contend that the charge col- 
lected for the licence by -the process of 
auction is a fee simpliciter and not a tax, 
Without further discussion and on the au- 
thority of the aforesaid decision of their 
Lordships of the Supreme Court I would 
conclude that the charge for the licence fix- 
ed by auction is a tax and such ¢ tax is not 
contemplated under Section 38 of the Act. 
Rule 108 (1) of the Board’s Rules which is 
the only provision for settling the fee by 
auction is not authorised by the Act and is, 
therefore, in excess of the e-making 
power of the Board. 

88. The learned Advocate-General 
pieeeg reliance on a decision of their Lord- 
ships of the Supreme Court in AIR 1954 
SC 220, ooverjee v. Excise Commr.), 
Mahan, C. J, speaking for the court had 

ated, - 


_ “The next contention that the charge of 
fee by ae auction is excessive and is 
not in the nature of a fee but a tax ignores 
the fact that, that licence fee described as 
a licence fee is more in the nature of a tax 
than a licence fee. One of the purposes of 
the regulation is to raise revenue. By the 
provision of Section 24, duties can ‘be im- 
posed on the manufacture, import, export 
and transport of liquor and other excisable 
articles. Revenue is also collected by the 
grant of contracts to carry on trade in 
liquor and these contracts are sold by auc- 
tion. The grantee is given a licence on 
ayment of the auction price. The regu- 
ation specifically authorises this. It is not 
a fee levied without authority of law as 
was the situation in AIR 1950 SC 163.” 

These observations of their Lordships oł 
the Supreme Court are conveniently pres- 
sed into service by the leamed Advocate- 
General for his contention that even a tax 
can be collected when a fee is prescribed. 
The. observations of their Lardships of the 
Supreme Court can certainly not be extend- 


‘ed to support such a general proposition. 


In the resaid decision they were dealin 
with the Ajmer Excise Regulation (1 of 
1915). The attack in the said case was 
inly on the basis that the scheme of the 
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regulation provided unreasonable restriction 
on the dament right of carrying on 
trade. Their Lordships were not examinin 
' the constitutionality or even the legality 
the levy otherwise. ; 


34, Loraine competence for the 
provision to realise excise duty so far as the 
State is concerned is to be found in Entry 
51 of List IL of the Seventh Schedule of the 
Constitution. That entry is to the follow- 
ing effect:— . l 

“Duties of exercise on the following 
oods manufactured or produced in the 
tate and countervailing duties at the same 
or lower rates on simi goods manufac- 
tured or produced elsewhere in India— 

(a) alcoholic liquors for human con- 
sumption; 


xx xx xx” 
Entry 51 in the State List covers the field 
which is excluded under Entry 84 of List I 
of the Seventh Schedule so far as Parlia- 
ment’s competency to legislate is concern- 
ed. Mr. Mohanty contends that under 
Entry 51 it is o to the State Govern- 
ment to realise duties, He conceded that 
there may be cases where distinction be- 
tween ‘duty’ and ‘tax’ may not be drawn and 
one may merge in the other. But accord- 
ing to him the legislative entry does not 
authorise realisation of a set of duties and 
thereafter a tax. He placed reliance on a 
decision of the Supreme Court in AIR 1967 
SC 1512, (Shinde Brothers v. Commr., Rai- 
chur), on this aspect of his contention. 
Their Lordships were considering a case 
arising-out of the Mysore Health Cess Act, 
determination of which required the exami- 
nation at len of the provisions of the 
Mysore Excise Act (5 of 1901), The majo- 
rity judgment in that case was delivered 
by Sikri, J., and his Lordship the present 
Chief Justice and Bachawat, J., wrote dis- 
senting judgments, Therein it was indicat- 


“The duty must be closely related to 
roduction or manufacture of goods. It 
oes not matter if the levy is made not at 

the moment of production or manufacture 
but at a later stage. If a duty has been 
levied on an excisable article but this duty 
is collected from a retailer it would not 
necessarily cease to be an excise duty- ..... 
if a levy is made for the privilege of selling 
an excisable article and the excisable article 
has already borne the duty and the duty has 
been paid, there must be clear terms in the 
charging section to indicate that what is 
being levied for the ose of privilege of 
sale is in fact a duty of excise.” 

Admittedly in the present case on the liquor 
which is available for sale within the State 
of Orissa a duty under Section 27 of the 
Act is collectable at some point. There- 
fore, in the absence of any indication that 
the licence fee determined by auction is also 
a duty of excise, its collection is open to 
question. 


d 
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35. In another pat of the judgment 
their Lordships proceeded to examine the 
true character or nature of the levy under 
the Excise Act. They stated, 
“First it is a payment for the exclusive 
privilege of selling toddy from certain shops, 
e licensee pays what he considers to be 
equivalent to value of the right. Secondly, 
it has no close relation to th prednption or 
manufacture of toddy. Thirdly, the only 
relation it has to the production or manufac- 
ture of toddy is that it enables. the licensee 
to sell it. But he may sell little, less or 
more than he anticipated, depending on 
various factors. Fourthly, toddy has al- 


. ready paid ane excise duty in the form of 


tree-tax. If the petitioner taps toddy he 
pays tree tax, but he need not tap himself, 
Fiithly, the duty is not uniform in incidence 
ecause the amount collected has no rela- 
tion to the quantity or quality of the pro- 
duct but has only relation to what the peti- 
tioner thought he could recoup by the sale 
of the excisable articles, What he recoups 
would depend upon the amount of sales and 
the conditions prevailing during the licens- 
ing year. Sixthly, there are no express 
words showing that what is being reali 
from the petitioner is an excise duty. In 
fact what Section 16 of the Mysore Excise 
Act says is that a privilege has been grant- 
ed to him for selling by retail. Section 28 
refers specifically to an amcunt due to the 
Government by any grantee of the privilege 
and the legislature apparenti did not think 
that this would be covered by the expres- 
sion ‘all duties, taxes, fines and fees payable 
to the Government’ occurring in Section 28. 
Seventhly, the privilege of selling is auction- 
ed well before the goods come into exist- 
ence. In this case it would be noticed that 
the second notification dated April 27, 1964, 
was for the sale during the next two years. 
In view of these characteristics, can it 
be said to be an excise duty? In our opin- 
ion the answer is in the negative. The 
taxable event is not the manufacture or pro- 
duction of goods but the acceptance of the 
licence to sell. In other words, the levy is 
in respect of the business of carrying on the 
sale of toddy. There is no connection of 
any part of the levy with any manufacture 
or production of any goods. To accept the 
contention of the State would mean expand- 
ing the definition of ‘excise duty’ to include 
a levy which has close relation to the sale 
of excisable goods. It is now too late in the 
day to do so.” 
Examining the matter further, the majority 
judgment again indicated, . 


“It must be shown in, every case that 
the duty has been levied on ood which 
have been produced or manufactured, the 
taxable extent being production or manufac- 
ture of goods ...... There is no presump- 
tion that if no other taxable event has in- 
tervened, the levy must be treated to be 
connected with production or man 


©. 
This, as we have said above, must depend 
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upon the facts of each case. But it must 
be positively shown that the taxable event 
for the duty which has heen levied is manu- 
facture or production of the article.” 

There is no scope to dispute adoptirg the 
reasons of their Lordships of the Supreme 
Court that what is collected by way of a 
licence fee at the auction is not an excise 
duty. There is scope for levy of duty at 
some point, but it must be correlatadle to 
a point of manufacture or production of the 
liquor, The fee settled by auction can, how- 
ever, have no such correlation. Besides there 
is no indication that what is collected is 
also excise duty. I would, therefore. con- 
clude that what is collected as a license fee 
is not by any means an excise duty a3 con- 
templated under Entry 51 of List II of the 
Seventh Schedule of the Constitution. 

36. His Lordship the present Chief 
Justice in his dissenting judgment refer- 
red to the prevailing legislative practice and 
dealt with the question as to whether the 
amount for which the exclusive privilege of 
selling liquor is sold by auction can b= said 
to be a duty of excise. His Lordship stat- 
e . . 

“This brings me to the main question 
whether the amount for which the exclusive 
privilege of selling liquor is. sold by auction 
can be said to be a duty of excise. In this 
connection I must bring to the fore ani em- 

hasise certain matters which must not be 
lost sight of. The persons who bid at these 
auctions are themselves the producers and 
manufacturers. They bid for the exclusive 
privilege of selling which in so far as Gov- 
ernment is concerned, is a means of collect- 
ing the anticipated excise duty at one go 
from a producer or manufacturer before the 
goods become a part of the general stock 
of goods in the country. In other words, 
the person who is charged is the prcducer 
and manufacturer and the duty is levi 
from him before he can sell or obtains liquor 
which has not borne excise duty so far. The 
short question is: Is a duty of excise? 
My emphatic answer is that it is, whether 
the matter is considered in the light o= eco- 
nomic theory, legislative practice or jcdicial 
authority.” : 
His Lordship again stated, 

“The whole of the power to levy ex- 
cise duty on alcoholic liquors for i 
consumption was passed on to the Provinces, 
The subject of excise duties was thus ple- 
nary in so far as alcoholic liquors were con- 
cerned and this power was no whit less than 
the power conferred by the Devolution 
Rules and no limitation could be reac. into, 
it. Excise duty on alcoholic liquors could 
be collected at all stages from production 
il they were parted with to the consimer. 
The present Constitution has repeated the 
entries and the same classification of excise 
duties as in the Constitution Act of 1985 
except for a few changes with which we are 
not concerned. It would thus appear the 
legislative practice is entirely in suppctt of 
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collection of excise duty by the contract 
system. I am reminded of the dictum of 
Lord Blackburn in Trustees of Clyde Navi- 
gation v. Laird and Sons, (1883) 8 AC 658, 
in which a departmental practice extending 
there over 18 years was said to raise a strong 
prima facie ground for thinking that there 
must be some legal ground on which it 
could be rested. Here the practice is over 
a century old and has not been questioned 
under three different constitutional docu- 
ments till to day.” 

His Lordship examined the case of AIR 
1954 SC 290 (already referred to) and the 
subsequent decision in AIR 1962 SC 922 
‘Abd ir v. State of Kerala) and ulti- 
mately concluded, 

“These two cases are binding. I was 
a party to the second case and on reconsi- , 
dering it in the light of arguments now ad- 
vanced, I find that it furnishes a complete 
answer and is indistinguishadle on the slen- 
der ground that the expression ‘excise reve- 
nue’ or ‘duty’ have been used and not the 
expression ‘excise duty’. To hold otherwise 
is to depart from this and the earlier case 
and overrule them.” 

37. Bachawat, J., in a separate 
udgment stated his conclusions in the fol- 
owing manner:— f 

“My conclusion may be stated briefly. 
A charge for a license to sell an excisable 
article may be a fee or a tax. If it is a 
tax, it can satisfy the test af a duty of ex- 
cise, when it is so connected with the 
manufacture or production of the article to 
be, in effect, a tax on the maunfacture or 
roduction. Otherwise such a tax does not 

within the classification of a duty of 
excise.” . 

On the authority of the aforesaid decision 
of the Supreme Court it is contended, and 
rightly ia my opinion, tha: it cannot be 
held that the licence fee by auction is an 
excise duty authorised under Entry 51 of 
List II of the Seventh Schedule of the Con- 
stitution. I have already held that Sec- 
tion 38 of the Act contemplates only a fee 
and Section 90 (7) of the Act authorises the 
Board to make rules prescribing the scale 
of fees or the matter of settling the fees. 
A rule compliance with which leads to 
levy of a tax, is certainly not contemplated 
under Section 88 of the Act. the cir- 
cumstances; I would conclude that the State 
of Orissa is entitled to collect a fee only 
for the licence to be issued under. the Act 
and not a tax under the garb of a fee, The 
licence fee is not open to be determined by 
auction as in that process that fee for the 
licence cannot be determined and the auc- 
tion pe cannot represent licence fee. 
would also conclude that the auction price 
for a licence is not excise duty within the 
meaning of Entry 51 of List IX of the 
Seventh Schedule of the Constitution. It, 
therefore, follows that it is not open to the 
Collector to follow the process of auctionin 
for determining the licence fee. It also fol- 
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lows that Rule 108 (1) of the Board’s Rules 
is incompetent and ultra vires the Act. 


38. The petitioner Raghunandan 
Saha had asked for a declaration that 


Rule 108 (1) of the Board’s rules is ultra 


vires and for a writ of mandamus to direct 
opposite parties 1 to 4 to settle the shops 
with him. On the analysis made by me 
above the first relief asked for is to be grant- 
ed. It is not for this Court to give a direc- 
tion in the matter of settlement of the shops 
in the facts and circumstances of the case 
and he is not entitled to’ that relief. 

89. Tt now remains to determine as 
to what reliefs the petitioner Ajodhya Pra- 
sad Shaw would be entitled to. I have al- 
ready found that the State Government ‘has 
no authority to direct re-auctioning and the 
present finding is that the process of auc- 

{tioning for the determination of the licence 
fee is not the valid process. To that extent 
the direction for re-auctioning which has been 

ublished by the Collector under orders of 

e State Government on 15-4-1970 is bound 
to be oaa. He would, however, not be 
entitled to a mandamus directing the Col- 
lector to issue the licence to him in view 
of my finding that the process of auction- 
ing is not open to be adopted for the pur- 
pose. 

40. The following reliefs 
therefore be granted in these cases, 
In O. J- C. No. 329. of 1970:— 

(1) The direction for re-auctioning as 
contained in the order dated 15-4-1970 is 
quashed. A writ of certiorari be issued 
quashing the direction for re-auction, 


(2) The petitioner is not entitled to any 
other relief as prayed for. i 
In O. J. C. No. 357 of 1970:— 

(1) Rule 103 (1) of the Board’s Excise 
Rules in so far as it directs that the fees for 
licence for the retail vend of excisable arti- 
oe oat be fixed by auction is ultra vires 

e Act. 


(2) The petitioner Raghunandan Saha is - 


not entitled to any other relief as prayed 
for in his writ application. 
We direct that all the parties would 
bear their own costs of these procoe toge: 
G. K. MISRA, C. j.:— 4l. I agree. 
i Order accordingly. 
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O. J. C. No. 895 of 1967, D/- 8-11-1970. 
(A) Precedents — When later Division 
Bench of High Court does not agree with 
decision of earlier Division Bench of same 
High Court on certain point of law, refer- 


ence to larger Bench is~not necessary when 
a ne re ir ein E 
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there is-a pronouncement of Supreme Court 
on that point. ara 5) 

(B) Constitution of India, Article 809 
— State Government resolutions either rais- 
ing or reducing age of compulsory retire- 
ment of its employees are executive instruc- 
tions and not rules framed under Article 309, 
(X-Ref: Article 162.) 
held no longer good law in view of AIR 
1970 SC 1814 & AIR 1967 SC 1264. 


(Para 5) 

(C) Constitution of India, Article 809 

— Executive instructions issued by State 
Government under Article 162 as supple- 
mentary to rules framed under Article 309 
must be consistent with those rules. (K-Ref: 
Article 162.) AIR 1966 SC 1942 and AIR 
1967 SC 1910, Rel. on. ` (Para 6) 
Article 309 does not abridge power off 
executive to act under Article 162 without 
a law. The Orissa Government resolutions 
of 1968 and 1965 raising age of compulsory 
retirement of its employees from 55 to 58 
years are not inconsistent with R. 71 (a) of 
Orissa Service Code as framed under Arti- 
(Para 6) 
(D) Constitution ` of India, Article 14 

— State Government resolution raising age 
of compulsory retirement of its employees 
from 55 to 58 years also empowering 
Government to weed out unsuitable em- 
ployees after their age of 55 years without 
assigning any reasons is not unguided and 
not discriminatory. AIR 1970 SC 13814 & 
AIR 1965 SC 1567 & AIR 1971 SC 40, Rel. 


on, (Paras 8, 9) | 


Discretionary power is not necessarily a 
discriminatory power and abuse of power is 
not to be easily assumed where discretion is 
vested in Government and not in minor 
official. (Para 9) 


(Œ) Evidence Act (1872), Section LIS 
— In writ petition by a State employee Gov- 
ernment is not bound by any statement 
made by it in previous writ proceedings be- 
tween same parties if such statement does 
not cause change of jural relationship. (X- 
Ref: Constitution of India, Article 226). AIR 
1968 SC 718, Distinguished. (Para 12) 


Where in’ application under Article 188 
of Constitution on High Court’s allowing a 
State employee’s writ petition against i 
premature retirement the Government aver- 
ted about employee's or ae in service 
as of right till his 58th year but Govern- 
ment could not derive any advantage from 
that statement because its appeal to Supreme 
Court was dismissed and no detriment wag 
caused to employee, in subsequent writ peti- 
tion by same enni ye against Government 
the employee could not contend that Goy- 
emment was barred by plea of estoppel in 
terminating the employee's service before 
she reached age of 58th year. (Para 12) 

(F) Constitution of India, Article 226 
— Fact that there was a previous litigation 
between Government and its employee by 
itself is not enough iv writ proceeding tO 


AIR 1968 Orissa 44 . 


a 
ro te A 


lf 


1971 


establish mala fides on part of Goverament. 

AIR 1964 SC 72, Distinguished. (Para 14) 

(G) Constitution of India, Artice 226 

=- Case of mala fide against Government 

must be made. out in the petition itself, Ab- 

sence of counter-affidavit on part of Gov- 

ernment does not prove petitioners case.-_ 

(Para 14) 

Cases Referred: Chronological Parag 
(1971) AIR 1971 SC 40 (V 58) = 
1970 SCC 458 = 1970-2 Lab IC 
eee of India v. Col. J. N. 


Sinha S 
(1970) AIR 1970 SC 1814 (V 57) = 

1970 Lab IC 1067, State of Assam 

v. Premadhar Baruah 57,8 
(1968) AIR 1968 SC 718 (V 55) = 

(1968) 2 SCR 366, Union of Indic 

v. M/s. Anglo Af Agencies 12 
(1968) AIR 1968 Orissa 44 (V 55) = 

ILR (1966) Cut 737, Batahari 

Jena v. State of Orissa 5 
{1967) AIR 1967 SC 1264 (V 54) = 

1967-2 SCR 496, I. N. Saksena 

v, State of Madhya Pradesh 5 
(1967) AIR 1967 SC 1269 (V 54) = 

1967-2 SCR 625, State of Orissa v. 

Dr. (Miss) Binapani Dei 1 
(1967) AIR 1967 SC 1910 (V 54) = 

(1968) 1 SCR 111, Sant Ram 

Sharma v. State of Rajasthan 6 
(1966) AIR 1966 SC 1942 (V 58) = 

1966-3 SCR 682, B. N. Nagarajan 

v. State of Mysore 8 
(1965) ATR 1965 SC 1567 (V 52) = 

(1985) 1 SCR 698, Bishnu Nara- 
__ yan Misra v. State of U. P, 8 
(1965) AIR 1965 Orissa 81 (V 52) = 

(1965) 1 Lab LJ 335, Dr. Miss 

Binapani Dei v. State of Orissa T 
(1964) AIR 1964 SC 72 (V 51) = 

, (1964) 4 SCR 733, Partap Singh 

v. State of Punjab 14 
(1958) AIR 1958 SC 588. (V 45) = 

1959 SCR 279, Ram Krishna Dalmia 

v. Justice Tendolkar 
(1956) AIR 1956 SC 44 (V 48) = 

1956 Cri LI 140, Matajog Dobey 

v. H. C. Bhari ; 

__ D. Mohanty, for Petitioner; 
Advocate, for Opposite Parties. 


G. K. MISRA, C. Jj.:— The pettioner 
was the Assistant Director of Health Services 
(Maternity and Child Welfare), Govemment 
of Orissa. Her date of birth is 10th April, 
1910. She completed her 55th year on 
10th of April, 1965 and 58th year or 10th 
April, 1968. The State Government asked 
her to show cause why her date of birth 
should not be accepted as 4th April, 1907. 
After some correspondence, Government by 
their letter dated 27th of June, 1968 deter- 
mined her date of birth as 16th April, 1907 
and declared that she should be deemed to 
have retired on 16th April, 1962 subject, 
however, to extension of service grantec from 
16th April, 1962 till afternoon of Juy 15, 
1963. Thus the petitioner was deemed 
to have retired on 15th July, 1963 toough 


Govt. 
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she should have retired on 10th April, 1968. 
Against the order of the Government re- 
tiring her prematurely, the petitioner filed 
O. J. C. No. 254 of 1963 in the High Court. 

The order was quashed by the judg- 
ment reported in AIR 1965 Orissa 81 (Dr. 
Miss Binapani Dei v. State of Orissa). The 
appii filed by the State of Orissa against 
the judgment of the High Court was dis- 
missed (AIR 1967 SC 1269 Stato of Orissa 
v. Dr. (Miss) Binapani Dei). In ` the 
Supreme Court Appeal No. 56 of 1964 filed 
by the State of Orissa, the State took the 
stand that they were entitled to leave being 
granted by the High Court as on the basis 
of its judgment the petitioner was to retire 
on l0th of April, 1968 whereby she would 
get a financial benefit to the extent of about 
Rs. 48,000/-. The valuation being more 
than Rs. 20,000/-, on the aforesaid basis 
leave was granted by the High Court under 
Article 183 of the Constitution. After the 
petitioner’s success in the Supreme Court 
she was allowed to join her post. Some- 
times thereafter, the notice (Annexure—I) 
(hereinafter to be referred to as the impugn- 
ed notice) dated 11th August, 1967 was 
issued to her. It runs thus:— 

0, 

Dr. (Miss) Binapani Dei, 

Assistant Director of Health Services, 

(Matemity and Child Welfare), 

Directorate of Health Services, Orissa, 

Bhubaneswar. 

Whereas you have completed the age 
of 55 years on 9-4-1965 (The Ninth April, 
Nineteen Hundred Sixty Five), the 
State Government therefore do hereby di- 
rect and require you to retire from Govern- 
ment service with effect from the date of 
expiry. of three months from the date of 
service of this notice. 

By order of the Governor 
Sd/-. U. C. Agarwal 
Secretary +0 Government.” 


This notice was served on the petitioner on 
14-8-1967 and she was made to retire on 
14-11-1967. Thus, the petitioner was super- 
annuated about five months earlier, The 
petition averred that there were other em- 
ployees in the Health Department in be- 
tween age of 55 and 58 who were not serv- 
ed with similar notices, and thereby a dis- 
crimination was made and the impugned 
notice is hit by Article 14 of the Consti- 
tution. It was also slated that the impugn- 
ed notice was mala fide and was issued vin- 
dictively as the petitioner had succeeded in 
the High Court and the Supreme Court in 
a fight with the Government and that in 
view of the averment made by the State of 
Orissa in the application for leave to 
Supreme Cowt that the petitioner would 
continue in service till 10-4-1968 as of 
right, the Government is estopped from issu- 
ing the notice of termination. This writ ap- 
plication has been filed for quashing the 
impugned notice and for a declaration that 
the petitioner shall be deemed to be con- 
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tinuing in service from 14-11-1967 to 
10-4-1968. No counter has been filed on 
_ behalf of the opposite parties. 

2. Mr. Mohanty for the petitioner 
raises the following contentions: 

(i) The petitioner by virtue of Resolu- 
tion No, 7406-Gen. — 2R/-1-28/63 dated 
Qlst of May, 1963 (hereinafter to be referr- 
ed to as the 1963 Resolution) of the Govern- 
ment of Orissa, Political and Services Depart- 
ment, had a right to continue in service till 
the expiry of her 58th year and the impugn- 
ed notice is contrary to law. 

(ii) In view of the stand taken by the 
opposite parties in the a reget for: leave 
to Supreme Court that e petitioner. was 
entitled to continue in service till the expiry 
of her 58th year, they are estopped from re- 
sorting to a plea that the services of the peti- 
tioner can be terminated earlier by ‘issue of 
the impugned. notice. 

(iii) The impugned order is mala fide. 

The aforesaid contentions require care- 
ful examination. 

3. The 1963 Resolution has been 
couched in seven paragraphs. The material 
parts of paragraphs 2, 3 and 7 run thus:— 

“9. After careful consideration, Gov- 
ernment have now decided that the age of 
compulsory ‘retirement for the State Govern- 
ment employees should be raised from 
years to 58 years with effect from the Ist 
December, 1962. In other words, Govern- 
ment employees who attained or attain the 
age of BD e on or after the 1st December, 1962, 
will be entitled to the above benefit. XX 


xx xx xx 

8. Notwithstanding anything contained 
in the preceding paragraph, the appointing 
authority may require a Government ser- 
vant to retire after he attains the age of 55 
years on three months’ previous notice, in 
writing without assigning any reason, The 
Government servants also may, after attain- 
ing the age of 55 years, voluntarily retire by 
giving three months’ notice to the appoint- 
ing authority. The power to retire a Gov- 


ernment servant under this provision will. 


normally be exercised to weed out unsuitable 
employees after they have attained the age 
of 55 years. 


xX xX xx 

7. Necessary amendments to the rules 
will be issued in due course.” . 

This Resolution was subsequently cla- 
tified in Memo No. 1668(88)-Gen., dated the 
5th February, 1964 and Office Memorandum 
' communicated with P. W. Department 
Memo No. 12975(121)-Gen., dated the 20th 
August, 1964. The 1968 Resolution and 
the subsequent memoranda were all super- 
seded by Resolution No, 17187-2R/1-2/65- 
Gen., dated 15th of September, 1965 (here- 
inafter to be referred to as the 1965 Reso- 
lution) of Government of Orissa, Political 
and Services Department. It is in 22 para- 
graphs. There was no; substantial change 
Sith respect to the subject-matter in para- 
graphs 2 and 3 of the 1963 Resolution. 
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The material part of paragraph 3 of tha 
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1965 Resolution runs thus: . 

“Notwithstanding anythin g contained in 
the foregoing paragraph, ` the appointing 
authority may require a Government servant 
to retire after he attains the age of 55 years 
on three months’ previous notice in writing 
without aag any reason. This power 
shall be exercised in the case of Government 
servants who are found to be unsuitable or 
inefficient for retention in Government ser 
vice. For this prrpose the concerned au- 
thorities should keep constant vigilance on 
the work a Government servant continu- 
ing beyond the age of 55 years. 

xx xx 


xx 

4. In Resolution No. 8462-Gen; 
dated 20-2-1968 (hereinafter to be ferred 
to as the 1968 Resolution) the State Gov- 
ernment superseded the 1965 Resolution, 
This Resolution is in five paragraphs, The 
material part of this Resolution runs thus:— 


_ “I, The age of compulsory retirement 
of the State Government servants, exclud- 
ing the Class IV servants, shall be fixed at 
55 years instead of 58 years, with effect 
from the ist August, 1968.” 

xx xx 


xx 
5. In AIR 1968 Orissa 44 (Batahari 
Jena v. State of Orissa) it had been contend- 
ed that the 1963 Resolution was not issued 
in exercise of the power under the proviso 
to Article 309 of the Constitution and ag 
such had no effect of a rule under Arti- 
cle 809 and therefore the officers could not 
claim any right under the Resolution unless 
the same was made a part of the rule. 
Court was of opinion that though the ser- 
vice ‘rules were not amended as indicated 
in paragraph 7 of the Resolution, yet the 
Resolution was not an executive instructio 
but was a part of the service rule. i 


‘view no longer stands as good law in view 


of the observations made in AIR 1970 SG 
1814 (State of Assam v. Premadhar Baruah). 
Similar Resolutions of the State of 
Assam were under examination in that case 
and their Lordships clearly observed that 
those Resolutions were executive instructions 
and were not rules under Article 309 of the 
Constitution (see para 11), Though a later 
Division Bench cannot declare the conclu- 
sion of an earlier Division Bench as being 
contrary to lavy without making a reference 
to a larger Bench, such a reference is not 
necessary in view of the pronouncements of 
the Supreme Court which declares the law. 
Thus the Resolutions of 1968, 1965 and 
1968 are executive instructions and not rules 

ed under Article 809 of the Constitu. 
tion. A similar view was also taken in AIR 
1967 SC 1264 (I. N. Saksena v. State of 
Madhya Pradesh). 


6.. Position of law is well settled 
that Government can issue executive instruc- 
tions supplementary to the rules framed 
under Article 809 of the Constitution pro- 
vided the executive instructions are not in« 


ar 


' consistent with the rules. 
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Tt is not okliga- 
tory under the proviso to Article 309 oi the 
Constitution to make rules of recruitment 
before a service can be constituted or a post 
created or filled. The State Government 
has got executive power under Article 162 
of the Constitution in relation to all matters 
with respect to which the Legislature of a 
State has power to make laws. Article 309 
does not abridge the power of the- .erecu- 
tive to act under Article 162 without a law. 
(See AIR 1966 SC 1942. B. N, Nagarajan 
v. State of Mysore and AIR 1967 SC 3910, 
Sant Ram Sharma v. State of Rajasthan). 


Under Rule 71 (a) of the Orissa Se-vice 
Code the ct o 
a Government servant in superior service is 


. the date on which he attains the age of 55 


years. He may be retained in service after 
the date of compulsory retirement with the 
sanction of the State Government on public 
grounds, which must be recorded in writ- 
ing, but he must not be retained after the 
age of 60 years except in very special cir- 
cumstances. The Resolutions of 1963 and 
1965 are not inconsistent with Rule 71 (a) 
and were valid. 


ve Under the Resolutions of -963 
and 1965 Government retained to itself the 
power to terminate the services of Govern- 
ment servants without assigning any resson, 
It, therefore, follows that no right of the 
Government servants can be founded upon 
the Resolutions to continue till the comple. 
tion of 58th year contrary to three months 
previous notice given in writing by the Gov- 
ernment. In AIR 1970 SC 1814 (State of 
Assam v. Premadhar Baruah) on an aralo- 

ous provision in the 1968 Notification of 
the Assam Government a similar view was 
taken. Their Lordships observed: 


“The Government has also the discre- 
tion to withdraw such retention in service 
because the retention does not confer any 
right on the Government servant.” See 
Para 20). 


8. It was next contended that the 


- provision in para 8 of the 1968 Resolution 


is discriminatory. The relevant provision is 
that the power to retire a Government ser- 
yant under this provision will normally be 
exercised to weed out unsuitable emplo~ees 
after they have attained the age of 55 yəars 
and that no reason is to be assigned in the 
notice of termination, 


The power conferred upon the Govern 
ment to weed out unsuitable employees is 
not unguided. ‘The underlying policy is 
that only unsuitable employees will be 
weeded out. Obviously, efficiency of the 
Government servant and exigencies of pub- 
lic service would be the paramount consi- 
derations in exercising the power of termi- 
mation of service, In AIR 1970 SC 1314 
a similiar provision in the Assam Notificacion 
was held not to be discriminatory. Reliance 
was placed on the following passage in ATR, 
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1965 SC 1567 (Bishnu Narain Misra v. State 
of Uttar Pradesh); ' 


:. “Now it cannot be urged that if Gov- 
ernment decides to retain the services of 
some public servants after. the age of retire- 


‘ment it must retain every public servant for 


the same length of time. The retention of 
Buble servants after the period of retirement 
epends upon their efficiency and the exi- 
gencies of public service.” 

para 13 their Lordships also expressed 
the view that if an order contained a power 
to retire a person after the age of 55 years 
without assigning any reason such a power 
was valid and defensible. 


In 1970 SCC 458 = (AIR 1971 SG 
40) (Union of India v. Col. ï, N. Sinha), a 
similar view was also taken. Their Lord- 
ships observed thus: - 


“In some cases, the Government may 
feel that a particular post may be more use- 
fully held in public interest by an officer 
more competent than the one who is hold- 
ing. It may be that the officer who is 
holding the post is not inefficient but the 
appropriate authority may prefer to have a 
more efficient officer. It may further be that 
in certain key posts publie interest may re- 
quire that a person of undoubted ability and 
integrity should be there. There is no 
denying the fact that in all organisations 
and more so in Government organisations, 
there is a good deal of dead wood. It is 
in public interest to chop off the same. 
Fundamental Rule 56 (j) holds the balance 
between the rights of the individual Gov- 
ernment servant and the interests of the 
public. ile a minimum service is guar- 
anteed to the Government servant, the Gov- 
ernment is given power to erergise its ma- 
chinery and make it more efficient by com- 
pulsorily retiring those who in its opinion 
should not be there in public interest.” 


Thus, the policy underlying the 1968 
Resolution is that Government would exer- 
cise its discretion in not allowing inefficient 
and corrupt officers to continue after the 
attainment of 55th year. The policy underly- 
ing the Resolution: is not unguided. It 
would be governed and controlled by the 
dominant consideration of exigencies of pub- 
lic service and efficiency of the Govern- 
ment servant. 


9. Law is also well settled that a 
discretionary power is not necessarily a dis- 
criminatory power and that abuse of power 
is not to be easily assumed where the dis- 
cretion is vested in the Government and not 
in a minor official (see AIR 1956 SC 44, 
Matajog Dobey v. H. C. Bhari and AIR 
1958 SC 588, Ram Krishna Dalmia v. Jus- 
tice Tendolkar). The Court is however not 
powerless if the law is administered by the 
Government with an evil eye and an un- 
equal hand or for an oblique or- unworthy 
purpose. That is however something differ- 
ent from saying that the impugne provi- 
sion in the Resolution is invalid. On the 
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aforesaid analysis, the 1965 Resolution is 
o valid. 

10. One next point was referred to 
in the writ application that the 1968 Reso- 
lution was to come into force with effect 
from 1-8-1968 and before that ‘the peti- 
tioner’s services could not be terminated by 

e impugned notice. This contention is 
misconceived. The 1968- Resolution came 
into existence on 20th of February, 1968. 
The impugned notice was on the basis of 
the 1965 Resolution. 
Resolution has no application to this case. 
The 1965 Resolution became ineffective with 
effect from 20th of February, 1968 and prior 
to that it held the field and governed the 
case of the petitioner, 


H. On the aforesaid reasoning we 
reject the contention that the ‘impugned 
notice is contrary to. law. 


12. Mr. Mohanty next contended 
that Government is estopped from terminat- 
ing the service of the petitioner in view of 
its averment in the leave application in the 
Supreme Court Appeal No. 56 of 1964 that 
the petitioner would continue as of right 
till she attained 58th year and would get 
a benefit of more than Rs, 20,000/- by such 
continuance. The application for leave was 
made in the year 1964 and the order of the 
Court (Annexure---2) was passed on 24-11- 
1964. By then the 1963 Resolution without 
being amended so far as the provision re- 
garding notice is concerned was in force 
and the petitioner even did not attain- her 
55th year. - There was no termination of her 
service by giving notice of three months. As 
things stood then, the petitioner was to con- 
tinue in service till she attained her 58th 
year and the State advanced the right con- 
tention as was available in the facts and 
circumstances of the case at that time. 


There was no change of jural relation- 
ship by such statement made by the State. 
The contention is wholly inadmissible in 
view of the fact that ultimately the Supreme 
Court Appeal filed by the State was dis- 
missed. ‘The State therefore derived no ad- 
vantage by such statement and no detriment 
was caused to the petitioner. The conten- 
tion that the State is barred by principle of 
estoppel in terminating -the services of the 
petitioner is misconceived. AIR 1968 SC 
718 (Union of India v. M/s. Anglo Afghan 
‘Agencies) on which reliance was placed by 
Mr, Mohanty is wholly inapplicable to the 
facts of this case. In that case the Govern- 
ment gave a promise and the party acted on 
the representation made by the Govern- 
ment. Even though the promise was not 
recorded in the form of a formal contract 
as required by Article 299 of the Constitu- 
tion the Government was held to be bound 
to carry out the promise. The facts of that 
ease bear no resemblance to the facts of 
the present case. 

18. The last contention is that the 
impugned order is mala fide. It is said that 
thero were many other officers in the Medi- 
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cal Department in between the age of 55 
and 58 who were not served with similar 
notices and the petitioner was singled out. 
This contention is wholly frivolous. The ob- 
ject of the 1968 and 1965 Resolutions was 
to terminate the service of individual offi- 
cers on examining each case separately. 
Obviously the Government was justified in 
exercising its discretion in allowing honest 
and efficient officers to continue till they at- 
tained 58 years. There is no mala fide in 
implementing the Resolutions in accordance 
with its pronounced policy. 

14, The action of the Government 
is also attacked as being mala fide on the 
ground that the termination was vindicti- 
vely done on account of previous litigation 
which went to the Supreme Court. The 
failure of the Government in the previous 
litigation does not debar it from exercising 
its power under the Resolution. The fact 
that there was a previous litigation, by it- 
self is not engugh to establish mala fides. No 
other materials have been pleaded or prov- 
ed in support of the case of mala fide exer- 
cise of power. We find no substance in this 
contention. 


Reliance is placed by Mr, Mohanty on 
AIR 1964 SC 72 (S. Partap Singh v. State 
of Punjab) in support of his contention that 
as the opposite parties have not filed ay 
counter, the averment of the mala fide plead- 
ed in the writ application stands unchal- 
lenged and the Court is bound to hold that 
the impugned notice was mala fide. In the 
aforesaid case the petitioner was a Civil 
Surgeon in the employment of the Punjab 
Government who had been granted leave 
preparatory to retirement. He was subse- 
quently recalled to duty and was similta- 
neously paed under suspension pending 
the result of an inquiry in certain charges 
of misconduct. 

The Civil Surgeon challenged every one 
of the orders as being mala fide having been 
passed. at the instance of the Chief Minister 
of the Punjab who was personally hostile 
to him by reason of certain incidents and 
circumstances which were set out, He al- 
leged that the impugned orders were 
prompted by the desire on the part of the 
Chief Minister to wreak vengeance on the 
petitioner. No davit was filed by the 
Chief Minister. In the facts and circums- 
tances of that case the majority of the learn- 
ed Judges held that the mala fide was esta- 
blished and in so doing the absence of the 
affidavit was considered as a determining 
factor. 

The facts of this case tell altogether a 
different story and are clearly distinguish- 
able. Even if the allegations of mala fide 
in the writ application are accepted in toto, 
no case of mela fide is made out. AR that 

e petitioner averred was that there was a 
previous litigation and the petitioner was 
singled ovt in the matter of termination of 
service. Even if both the facts are accepted, 
no mala fide is established. When the peti- 


ALR. 7 


1971 


tion itself does not make out a case of mala 
fide the absence of a counter affidavit would 
not improve the matter and would not irvest 
the petitioner with a right which she he=self 
failed to make out. The absence of the 
counter affidavit does not assist the Jeti- 
tioner’s case. The Supreme Court dec‘sion 
has no application to the facts of the cese. 
15. All the contentions fail, The 
writ application has no merit and is ac- 
cordingly dismissed but in the circumstan- 
ces without cost. ` 
— 16. I agree. 
Application dismissed. 


> Je: 





AIR 1971 ORISSA 175 (V 58 C 54 
G. K. MISRA, C. J. AND B. K. PATRA, J. 

Dr. Harekrushna Mahtab, Petitione v. 
The Chief Minister of Orissa and Others, 
Opposite Parties. 

O. J. C. No. 1492 of 1968, D/- $3-9- 
1970. 

(A) Constitution of India, Artice 22C — 
Certiorari — Writ can be issued to non- 
statutory bedy provided other conditions for 
issue of such writ are satisfied. 

Wherever any body of persons aer 
legal authority to determine questions af- 
fecting the rights of subjects, and havin 


the duty to act judicially, act in exces: o 
their legal authority ey are subject to 
certiorari jurisdiction of the High Court. 


under Article 226. e expression “any 
body of persons” includes not only inferior 
courts but also a person, body or authoæity, 
whether statutory or non-statutory, havin 
the duty to act judicially. Hence a wri o 
certiorari can be issued against a non-sta- 
tutory body provided the other conditions 
for the issue of such writ are fulfited. 
(1924) 1 KB 171 & (1967) 2 QBD 864 & 
1970 SCD 181, Rel. on. (Paras 7, 8, 26) 
(B) Constitution of India, Article 226 

jorari, writ of —- Authority created 
under statute or administrative order rust 
act judicially — Such power need not be 
conferred expressly but it can be inferred 
from nature of power. 


The statute or the administrative order 
creating the authority may either expressly 
or by necessary opleaton lay down -hat 
the enquiry would be one of quasi-judicial 
nature in which principles of natural 
justice would be followed. The absence of 
such a prescription does not necessarily jea 
to the conclusion that the proceeding is not 
quasi-judicial, The duty to act paar is 
to be inferred from the nature of the power 
and it is not roguirod to be superadded by 
any provision of law ting the power. 
1964 AC 40 & AIR 1965 SC 1595 & AIR 
1965 SC 1767, Rel. on. (Para 9) 

(C) Commissions of Inquiry Act (1932), 
Section 3 — Formation of opinion of S-ate 


LN/LN/F890/70/KSB/B 


- Harekrushna Mahtak v. C. M., Orissa 


[Prs. 14-16] Ori. 175 


Government which is subjective is not justi- 
ciable unless same was arrived at mala fide, 
Enquiry which State Government might 
make to reach ultimate decision is purely 
administrative inquiry in which the parties 
have no right of hearing. AIR 1958 SC 5388 
& AIR 1969 SC 215 & AMR 1969 SC 258, 
Rel. on. (Para 12) 
(D) Constitution of India, Article 226 
—Certiorari against non-statatory body -——= 
Appointment of retired Judge of Supreme 
Court to make preliminary inquiry to enable 
State Government to come to its own satis- 
faction for appointment of a Commission of 
enquiry — Enquiry conducted held to be 
purely administrative and not quasi-judicial 
— Writ of certiorari refused, 

The State Government, in exercise of 
its executive power appointed M, a retired 
Judge of the Supreme Court, to assist it to 
arrive at its own satisfaction as required by 
Section. 8, Commissions of Inqitiry Act, 1952. 
The letter of appointment empowered M to 
make a preliminary enquiry into certain char- 
ges against the Ministers of the State contain- - 
ed in a Memorial submitted to the President. 
The authority conferring power to make en- 
quiry did not make it obligatory on M either 
expressly or by necessary implication to 
conduct it in a quasi judicial manner. His 

ction was merely to examines the available 
materials to see if a prima facie case was 
made out for appointment of a Commission 
of Inquiry which itself would go into all the 
allegations’ by following the principles of 
natural justice as is applicable to the facts 
and circumstances of the case. The report 
submitted by M was sought to be quashed 
by the petitioner by a writ of certiorari. 


Held (i) that the inquiry maae by M, 
a non-statutory body, was purely adminis- 
trative and was not quasi-judicial in charac- 
ter where principles of natural justice wera 
to be observed. The choice cf a high judi- 
cial authority for preliminary verification 
into the allegations cannot invest the inquiry 
with an impress of being quasi-judicial. The 
enquiry was purely administrative and he 
had no duty to act judicially, 
` (Paras 18, 14, 26) 
(ii) that the administrative proceeding 
before M was not converted into quasi- 
judicial character, merely because he allow- 
the concerned persons some opportunity 
of giving evidence or explanation, Even in 
a purely administrative proceeding an aux 
thority is not precluded to act in a just and 
fair manner. The question of examining 
the persons concerned was left to his abso- 
lute discretion only after the materials on 
behalf of the memorialists had been receiv- 
ed, Any earlier promise would not take 
away from him the discretion of not adher- 


-ing to it. AIR 1971 SC 1021 & (1953) 1 


2 Mad 188, Disting. (Paras 15, 26) 


WLR 1150 & 47 DLR 189 & ILR 5 28 
ar 
iii) that report submitted b 


M coul 
not therefore be quashed, (1853) 2 All ER 
766, Applied, (Para 15) 
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(Œ) Constitution of India, Article 226 
— Administrative order which adversely af- 
fects rights of subject must be based on 
principles of natural justice — ‘Rights’ — 
Meaning of. 
If any administrative order adversely 
affects any right or interest, then the prin- 
ciples of. natural justice must: be observed 
in the inquiry ess the statute either ex- 
pressly or by necessary implication prohibits 
it, such cases there is a duty to act 
judicially. 1964 AC 40 & AIR 1970 SC 
150 .& (1967) QBD 864, Followed. 
(Para 16) 
The rights affected might appertain to 
personal liberty or status or they might be 
of a proprietary, fiscal or contractual nature 
ey are not necessarily ‘rights’ in the 


strict jurisprudential sense -of attributes to. 


which correlative duties are annexed; but 
in a wider sense which include the clearly 
defined interest of the subject. (Para 16) 


Held that in the present case the en- 
quiry made by M did not affect the rights 
or interests of the persons concerned in any 
manner. ‘The real purpose of the inquiry 
was to make a preliminary verification of the 
materials to determine whether a further 
probe was to be made by a Commission of 
inquiry. (Paras 17, 18, 26) 


(F) Constitution of India, Article 226 

— Rules of natural justice are not embo- 
died rules nor can they be elevated to posi- 
tion of fundamental rights — Principle of 
‘natural . justice or duty to act in a just and 
fair manner is to be considered with refer- 
ence to facts and circumstances of each case. 
(Paras 21, 22) 


(G) Commissions: of Inquiry Act (1952), 
Section 3 — Satisfaction of State. Governa- 
ment is subjective — Decision that there 
was no prima facie case for appointment of - 
a Commission of inquiry on material before 
them is purely administrative — Govern- 
ment can re-examine same conclusion from 
time to time and arrive at a- different con- 


clusion. (Paras 25, 26) 
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MISRA, C. J.:— On 27-8-1967. 
a a (Annexure “ay ga submitted to 
the President of India by Sri Sadasib 


iba Tri- 
pathy and 24 M. L. As. and M. Ps. of the 


1971 


Congress Party alleging corruption and im- 
ropriety against Sarbasri R. N. Singh Deo 
(Chief Minister), Pabitra Mohan Pradhan 

. Deputy Chief Minister), S. N. Patnaik 
Minister), Banamali Patnaik (Minister), 

Santanu Kumar Das (Minister), N. K. Chou- 

dhury (Ex-Chief Minister) and .Dr. H. K. 

Mahtab (Ex-Chief Minister and petitioner) 

and praying for the appointment of a 

Commission of Inquiry. This memorial was 

sent by Sri Chavan, the then Home Minister 

of India, to the Chief Minister for such action 


„as the latter deemed proper. The Chief 
Minister wrote to Sri Chavan saying thet on 


examination of the records available with 
the Government of Orissa, no prima facie 
case was made out against anyone of the 
aforesaid persons. He however said that if 
the Home Minister 
micht get the matter examined by a s-tting 
Judge of a High Court or the Supreme 
Court of India. Sri Chavan replied tkat it 
would not be possible to ask any stting 
Judge to do the job’ and the matter night 
be examined by the Chief Minister through 
a retired High Court or Supreme Court 
Judge. Sri Mudholkar (Opposite arty 
No. 8), a retired Judge of the Supreme 
Court, agreed to examine the matter. He 
was appointed on 8-5-1968 to conduct the 
inquiry as per the following notification 
dated 3rd May, 1968 (Annexure ‘18’). 

“No. 808 MC, Shri J. R. Mudhclkar, 
Retired Judge of the Supreme Court of India 
is appointed as a Special Judge against the 
post created in G. O. No. 292-EC dated the 
8rd May, 1968 to conduct. the enquiries en- 
trusted to him by the State Government. 

His headquarters will be at New Delhi. 

By order of the Governor 
B. B. Rath 
_ _ Secretary to Government”. 

The Chief Minister addressed the letter 
(Annexure 2) to Sri Mudholkar on 8-5-1968 
containing the terms of - reference. The 
material portions of this letter are extracted 
hereunder:— 

“xx xX: XX 

Under such circumstances, I refer the 
Memorial to you for a besarte verifica- 
tion into any. definite allegation contcined 
therein as against any person who held office 
as a Chief Minister or a Minister sometime 
or other during the period 1947 to 1961. 
The preliminary verification should pertain 
to the discharge of the official duties of such 
persons who held office of a Chief Mirister 
or a Minister 

xXx xX xXx 


On preliminary verification you are re- 
uested to report as to whether any prima 
acie case against any such person as afore- 
said exists, and in case any prima facie case 
is found with respect to ard of the alega- 
tions, you are also requested to report as to 
whether in public interest as at preseat a 
Conimission of Inquiry shculd be established 
in order to have a full and complete en- 
quiry into the said matters. 

1Q71 Ovicea /19, VIT C38 \ 
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The preliminary enquiry may be con- 
ducted by you in accordance with such pro- 
cedure as. you deem fit and proper, How- 
ever, the enquiry for all purposes shall be 
a confidential enquiry and shall not be open 
to the public or press. In case after the 
memorialists lay facts, you feel that any 
explanation is necessary from any person 
concerned, you may confidentially call for 
such explanations, Your Headquarters for 
the purpose shall be Delhi, but if you need 
looking into any official records of the State 
of Orissa, you may for the purpose come to 
Bhubaneshwar. You may also come to 
Bhubaneshwar for the purpose of the en- 
quiry as and when you deem it proper. 

The Advocate-General, Orissa has been 
authorised to assist you in the enquiry on 
behalf of the State Government.” 


On 8th of May, 1968 Sri Mudholkar 
wrote a letter (Annexure ‘B’) to Sri Dina- 
bandhu Sahu, Advocate for the memoria- 
lists, The material parts of this letter may 
be extracted: 

XX 


° XX EX 
This inquiry shall be of a confidential 
nature and shall not be open to the public 
or the press. 


xx XX - XX 

It is possible that you may like to cla- 

or further particularise some of the 
allegations made against the Chief Minister 
and four other persons named by you in the 
memorial, who held office sometime or other 
between 1947 and 1961. If so, I shall be 
grateful, if, along with the particulars of the 
evidence which you would make available 
to me and of the particulars about off- 
cial records which I should request the State 
Government to produce, you also let me 
have such further statement which you indi- 
vidually or all the memorialists collectively 
choose to make, 


xX EX XX 

I shall be grateful if you make it con- 
venient to come personally or send some one 
to represent you either individually or col- 
lectively on that date. I shall take the 
opportunity to ascertain from you or your 
representative what views you have regard- 
ing the procedure to be followed, I wou 
also request the Chief Minister and the 
other persons to be present or be represent- 
ed on that date to help me ‘n evolving the 
procedure to be followed at the inquiries. I 
shall then fix that date or dates for produc- 
tion of evidence, I think it would suit the 
general convenience of the memorialists and 
the State Government (which will have to 
produce the required records) if I conduct 
tate part of the inquiry at Bhubaneshwar 
itself.” ` i 


In response to this letter Sri Ganga- 
dhar Mahapatra (opposite party No. 4) wrote 
to Sri Mudholkar the letter (Annexure ‘C’) 
on 26-5-1968. He sagee ee inter alia, that 
Sarbasri H. K. Mahtab, Nabekrushna Chou- 

ury, Lokanath Choudhury, M. L. A, and 
Radhanath Rath might be examined in the 


` 
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case for proving certain things as indicated 
therein. : 

The first date of hearing was fixed at 
New Delhi on 27-5-1968. Some arties 
and lawyers were present. The supplemen- 
tary memorial (Annexure ‘C/1’) was filed. 
The second and third dates of hearing were 
at Bhubaneshwar on 6-7-1968 and 8-7-1968 
respectively. Dr. Mehtab met Sri Mudhol- 
kar and there was some discussion (An- 
nexure T). On 28rd of August, 1968 the 
fourth date of hearin 
war. Dr. Mehtab had two meetings with 
Sri Mudholkar. The latter visited Ekarma 
Nivas in Bhubaneshwar, the _ residential 
house of Dr. Mahtab, on that day. ‘ 


On 28rd of August, 1968 Sri Mudhol- 
kar recorded an order (Annexure II) to the 
. following effect: 


“Dr. Mahatab came and saw me today 
in the evening. He said that if I prepare 
a questionnaire he would be ready to ans- 
wer the questions put to him. I asked him 
one question pointedly about Miss Kely. He 
admitted that she had come to Bhubaneshwar 
and stayed at the Guest House as. his guest. 
He said that she was running a_school 
known as Miss Grange School in Bombay 
and two of the Trustees were the: Governor 
of Bombay and the Chief Justice of Bombay, 
Therefore, while he was the Governor of 
Bombay he became ex-officio trustee of the 
school. That is how he came to know her. 
I did not ask any er question rogerding 
the purpose of the visit etc., but I woul 
do so when I prepare a _ comprehensive 
questionnaire. This can only be possible 
after the evidence by the Memorialists is led 
before me. 


xX Xx XX 
Dr. Mahtab said that he was willing to 
answer any questions I wished to ask of him 
but requested that I should prepare and give 
him a comprehensive questionnaire. This is 
a reasonable request and I shall ro one 
after the Memorialists tender eir evi- 


dence.” 

On 26th of August, 1968 Sri Khatavkar, 
the Secretary, wrote to Sri Mudholkar to 
the following effect:— 


“After the session is over and all the 
evidence both oral and documentary is laid 
before the Commission, we shall have to 
prepare a questionnaire for Dr. H. K. Mahtab 
and this will have to be fairly exhaustive as 
we will require his statement on each and 
every specific allegation made against him in 
the memorial. We will also have to give 
him sufficient time say 10 to 15 days to 
give his detailed replies on the points raised 
in the questionnaire.” 

Though Sri Mudholkar on 1-9-1968 by 
his ee E ESA 8) asked the Govern- 
ment for extension of time tll the end of 
1968 for submission of his report, on 5-9- 
1968 he wrote the letter (Annexure 4) to 
the Government that he would be in a posi- 
tion to submit his report by end of Septem- 
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was at Bhubanesh- ` 


-is going .on. 


ATR. 


ber, 1968 and that there would be no need 
for further extension of time. 

The sixth date of hearing was at Bhu- 
baneshwar on 9-9-1968, Sri Mudholkar had 
discussion with Sarbasri Biju Patnaik, Nila- 
mani Routrai, Dibakar Patnaik, Babubhai 
Patel and Dinabandhu Sahu in camera. On 
10th, 11th and 12th of September he talked 
in camera with other witnesses on 
of the memorialists, By midday plane of 
12th September he left Bhubaneswar. 


On 10th of September, 1968, it was 


announced over the radio that Shi Mudhol- . 


kar was appointed a Commission of Inquiry 
by the Government of Bihar to enquire into 
certain charges against the Ministers. After 
12-9-1968 Sri Mudholkar did not visit Bhu- 
baneswar and no questionnaire was furnished 
to Dr. Mahatab. He handed over this report 
(Annexure 18) to the Home Secretary on 26- 
9-1968 at New Delhi in sealed cover to be 
delivered. to the Chief Minister, 

On 9-10-1968 a Press Note was issued 
by the Government of Orissa in the: Home 
Department (Para 11 of the writ petition), 
it runs thus: . 

Government of Orissa 
Home Department. 
Press Note: 


Shri Mudolkar’s report was received by. 


the.Chief Minister on 29th September, 1968. 
Although the report has been received, 
papens relating to the report have not yet 
een received and about this correspondence 
It will be remembered that 
several allegations were made against the 
Chief Minister and other Ministers now in 


‘the Government and also against Shri N. K. 


Choudhury and Dr.. H. Mahtab who were 
Chief Ministers in the previous Governments. 
So far as the present Chief Minister and 
other Ministers of the present Government 
are concerned the report has wholly exone- 
rated them from all charges and allegations, 
So far as Shri. N. K. Choudhury is concern- 
ed, he did not respond to Sri. Mudholkar’s 
request to meet. So far as Dr. Mahtab is 
concerned, Sri Mudholkar has recommended. 
further enquiry into certain matter. This is 
now under examination. The evidence which 
Sri Mudholkar collected is not yet before 
Government nor Dr, Mahtab’s explanation. 
When these are received and ‘when the 
whole matter is thoroughly examined -and 
Government came to a decision, there will 
be further statement on the sible, of 


course, the whole matter wil! be placed be- - 
' fore the Legislative Assembly. . 


Office of the Chief Minister, Orissa 
pr Asvina 17, 1890 (October 9, 


2. The recommendations of Sri 
Mudholkar which the petitioner seeks to be 
quashed by the issue of a writ of certiorari 
are as follows: i 

“In view .of these findings, I` recom- 
mend that it is in the public interest evew 
at this point of time to constitute a Com- 
mission of Inquiry for making an enquiry 


1971 


against Dr. Mahtab in respect of the fo- 
lowing specific matters. . 

(a) Grant of remission of Government 
dues to Kendu leaves contractors in 1959; 

(b) grant of lease of a chromite mire to 
Md. Serajuddin in 1957; 

(c) rapid acquisition of wealth by Dz. 
Mahtab between the years 1956 to 1360; 


(d) the withdrawal of criminal prosecu- 
tion against ten iron and steel dealers. 

I may reiterate that not only in the 

ublic interest, but also in the interest of 

Dr. Mahtab himself, an enquiry into these 
matters be caused to be made by a Com- 
mission of Inquiry appointed under the Com- 
mission of Inquiries Act.” 

In Chapter XXV of the report a sum- 
mary of the findings and recommendaziors 
of Sri Mudholkar find place. On many of 
the allegations, Sri Mudholkar did not think 
it necessary that a Commission of Incuiry 
should be held against Dr. Mahtab. Foz, 
instance, he had said that there wars no 
prima facie evidence of undue favour skown 
to Rungta by Dr, Mahtab and that no nak 
fides had been made out and none cam be 
inferred from the records in the matter of 

anting certain concessions to Dalmias and 
e Government investing a large sum of 
money in the shape of taking prefersnce 
shares in Orissa Cements and in granting 
loans to it. He also held that there wes 
neither substantial nor even some relable 
evidence in support of the allegation thet 
Dr. Mahtab put large sums of money in 
the pockets aE the Prajatantra Prachar Sami- 
ti by obtaining it by improper use of his 
position as Chief Minister, and there was no 
rima facie evidence to show that spacial 
avour was shown to the Orissa Co-operative 
Marketing Committee, or that its Prestlert 
Dr. Banamali Patnaik was shielded by Dr. 
Mahtab. 


3. It would be pertinent to notice 
the manner in which Sri Mudholkar was 
functioning and in which way his mind was 
working with reference to the aforesaid four 
allegations in respect of which Sri Mucho 

r made a recommendation for app int- 


ment of a Commission of Inquiry. 


In connection with the allegation re- 


- garding the grant of remission of Goverr- 


ment dues to Kendu leaves contractors in 


1959, Sri. Mudholkar observed thus: 


“Some of these allegations were repeat- 
ed before me by persons who appeared 
before me. Imost all of them, however, 
appear to be interested one way or the cther 
a. therefore, without an opportunity cf 
being able to test their statements there caa 
be no judicial appraisal of their testimony. 
One person, however, who is highly respect- 
ed in the State and who does not bear any 
ill will either for Dr. Mahtab or the Financa 
Minister, Mr. Singh Deo, said sometninz 
against Dr, Mahtab, which I feel serious 
enough to be fully inquired into. I have 
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deliberately not made an actual note of the 
precise words he had used because this 
verification being merely in the nature of a 
confidential inquiry it is at least doubtful 
how far he would be protected by law in 
respect of this statement. In this state of 
airs, I am constrained to observe that 
though the decision was of a Cabinet and 
can perhaps be supported on some ground 
or other, it is necessary in the public inte- 
rest to hold an inquiry under the Commis- 
sions of Inquiry Act. There is also another 
reason which is equally strong and it is that 
a person like Dr. Mahtab who has held high 
offices and who still continues to command 
sizeable following in Orissa and also com- 
mands respect of many people not only in 
Orissa but in the country, should be given 
an opportunity of clearing his name. A 
poe enquiry by a Commission will afford 
im such an opportunity.” 

His observation with regard to the al- 
legation relating to the grant of lease of a 


- chromite mine was as follows: 


“It is primarily for Serajuddin, as Dr. 
Mahtab pointed out to me and not for him, 
to explain the entry. But this shows that 
an enquiry into this is indicated. in public 
interest, 

When I had spoken about this lease to 
Dr, Mahtab in one of the three meetings I 
had with him, he said that the lease was 
granted in view of a direction from the 
Government of India. But when Mr. K. D. 
Malaviya, who was then the Minister-in- 
charge in the Government of India after his 
resignation from the Cabinet on the Serajud- 
din affairs said in his statement before the 
Parliament — if my recollection is right — 
that this lease was agreed to by him as Dr. 
Mahtab was pressing him to sanction it. 
Who is right, only an enquiry may show. 

The charge relating to the grant of the 
lease is definite and it is even at present in 
the public interest that it be enquired into 
by a Commission. Like the other two mat- 
ters dealt with earlier, this one also still 
appears to be agitating the P e mind and 
also appears to have formed a cloud on Dr. 
Mahtab’s reputation. Only by a full and 
proper enquiry can Dr, Mahtab have an op- 
portunity to have his reputation cleared and 
the public be enabled to know the actual 
truth concerning a matter which has caused 
a sizeable loss to the State.” 
~ On the allegation of rapid acquisition 
of wealth by Dr. Mahtab, Sri Mudholkar 
observed thus: 


“Tt is based on a large number of al- 
legations, some of which have been accept- 
ed by Dr. Mahtab, some accepted only part- 
ly or with qualifications and several denied. 


XX XX xx 
The material adduced by or on. behalf 
of the memorialists includes a valuable 
document, but by and large consists of oral 
evidence which can neither be wholly ac- 
cepted nor wholly rejected without being 
tested by cross-examination. Moreover, it 
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is not — and in the nature of things, could 
not be — on oath. All the same, I feel 
satisfied that a strong case has been made 
out for directing a full probe into the mat- 
ter by a body competent to compel the pro- 
duction of evidence, to take it on oath or 


affirmation, to permit its being tested by 
cross-examination and to have this done 
publicly. 

XX XX xx 


There appear to be many who, while 
having admiration for Dr. Mahtab for his 
valuable services to the Orissa State and for 
’ the part he played in the national struggle, 

express their sorrow or surprise or even 
indignation at his alleged delinquencies. 
There is, therefore, little doubt in my min 
that Dr. Mahtab’s reputation is under a 
cloud and it is as much in his interest as of 
the general public to appoint. even at this 
date a Commission of Enquiry.” te 

=x xx xx 


I had questioned Mr, A. T. Bombawala, 
who was the Comptroller, when Dr. Mahtab 
was the Governor of Bombay, about this. 
He told me that that was not so, and that 
Dr. Mahtab’s pay bill used to be sent to 
his Bank, the United Commercial Bank Ltd. 
at Flora Fountain in Bombay, for collection 
(a fact which Dr. Mahtab admitted before 
me on 18-9-1968).” 

It is to be noted that the accuracy of the 
date ‘18-9-1968’ was ~ challenged as Sri 
Mudholkar left Bhubaneshwar on 12-9-1968. 

is is however immaterial. Either the date 
was given by mistake or Dr. Mahtab might 
have met Sri ‘Mudholkar somewhere outside 
Bhubaneshwar. The essential fact however 
remains that Sri Mudholkar had a discussion 
with Dr. Mahtab on this issue, 


Sri Mudholkar also made similar obser- 
vations in connection with the allegation re- 
garding withdrawal of criminal prosecution 
against ten iron and steel dealers. 

Jt would thus appear that Sri Mudhol. 
kar while making the recommendation did 
not conclusively determine the matters, He 
was aware of his lack of powers to go into 
the matters completely and fully and in res- 
pect of each and every allegation he express- 
ed the view that a prima facie case was 
made out for a full and proper enquiry by 
a Commission of Inquiry. He himself in- 
dicated that the enquiry before him ` was 
not a judicial enquiry. It was confidential 


and secret not open to the public and the - 
him was not. 


press. The evidence before hi 
‘tested by cross-examination, nor was given 
on oath, nor he had power to compel pro- 
duction of evidence. Sri Mudholkar was 
therefore not in a position to say that the 
evidence given by the memorialists repre- 
sented the true state of affairs. This is why 
Sri Mudholkar wrote to the Government that 
his report should not be placed before the 
Assembly nor should. it be made public (see 
paragraph 4 of the affidavit of the Chief 
Minister.) . 
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4, In this background of facts, the 
contention advanced on behalf of the 
parties would be noticed. 


5. Mr. Sidhartha Ray, on behalf of 
the petitioner, advanced the following con- 
tentions: i 

(i) Even though Sri Mudholkar was 
appointed by an administrative order, the 
enquiry before him required a quasi judi- 
cial approach. Principles of natural justice 
are to be followed in a quasi judicial pro- 
ceeding. As Sri Mudholkar failed to fur- 
nish Dr. Mahtab a comprehensive question- 
naire the principles of natural justice were 
violated and as such the report is bad in 
law and is liable to be quashed by a writ of 
certiorari. 

(ii) Even if the original proceeding was 
not quasi judicial, by his own action Sri 
Mudholkar converted the proceeding into a 
quasi judicial character by laying down the 
procedure that he would hear all parties, 
and in particular by promising to furnish a 
comprehensive questionnaire to ‘Dr. Mahtab 
which he ultimately failed to do. Thereby 
not only the principles of natural justice 
were violated but he failed to act in a fair 
and just manner. g 

(iii) The reference made to Sri Mudhol- 
kar was on the allegations contained ‘in the 
original memorial and as, such he had no 
jurisdiction to go into the allegations con- 
tained in the supplementary memorial. 

(iv) The conclusions reached in thè re- 
port are such that no reasonable man could 
arrive at those conclusions on the materials 
on record. In other words, the conclusions 
of Sri Mudholkar recommending appoint- 
ment of a Commission of Inquiry is based 
on no evidence. 

(v) Once the State Government had 
arrived at the conclusion that there was no 
prima facie case for appointing a Commis- 
sion of Inquiry, the State Government had 
no jurisdiction to appoint Sri Mudholkar to 
hold the impugned enquiry. 


6. The aforesaid contentions are all 
combated by the learned Advocate-General 
Mr. Misra for opposite party No, 4, and Mr. 
Mohanty appearin amicus curiae. Mr. 
Misra besides combating the aforesaid argu- 
ments contended that even if the principles 
of natural justice applied to the impugned 
enquiry before Sri Mudholkar, the same 
were appropriately observed in the facts 
and circumstances of this case as the’ prins 
ciples of natural fustice cannot be confined 
within closed. jackets and would vary ac- 
cording to the facts and circumstances of 
each case. Sri Mohanty contended that the 
character of the enquiry before Sri Mudhol- 
kar must be jadred in the context of Sec- 
tion 3 of the Commissions of Inquiry Act 
(hereinafter to be referred to as the Act) 
and judged in that light Sri Mudholkar was 
performing a purely administrative and not 
a quasi-judicial function. He further urged 
that Sri Mudholkar was invested with purely 
investigatory or advisory function and his 
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ultimate conclusion was of a purely admin- 
istrative character and that an administrative 
power cannot .be converted into a  uasi- 
judicial power by an alleged assurance given 
y an authority in exercise of his wids dis- 
cretion. 

All these contentions 
examination. 

7. The main question to be arswer- 
ed in this case is whether a writ of certio- 
rari lies to quash the impugned report. The 
general principle underlying the basis ef the 
Court’s Jurisdiction by way of certiorari and 
prohibition is most precisely stated by Atkin, 
L. J., in (1924) 1 KB 171 (R. v. Electricity 
Commrs.) The passage from this judzment 
which has been relied upon in all subse- 
quent decisions, both in England and Incia, 
runs thus:— 

ec, xx xx 
the operation of the writs has extended to 
control the proceedings of bodies who do 
not claim to be, and would not be recognis- 
ed as, Courts of Justice. Wherever gny 
body of persons having legal authority to 
determine questions affecting the rights of 
subjects, and having the duty to act judi- 
cially, act in excess of their legal authority 
they are subject to the controlling juciscic- 
tion of the King’s Bench Division exercised 
in these writs.” 


8. The expression “any body of 
persons” includes not only inferior covrts 
in the strict sense but also a person, bod 
or authority having the duty to act jwiic‘al- 
ly. If Sri Mudholkar had the duty -o act 
judicially, a writ of certiorari can issue 
against the impugned report. — 

The learned Advocate-General hcwever 
seriously contended that the body of persons 
to whom a writ of certicrari can issue must 
be a statutory body and no writ of certiorari 
can lie against a non-statutory body. He 
was unable to cite any decision in support 
of such contention. 

On the other hand, (1967) 2 QBD 864 
(R. v. Criminal Injuries Compensation Board, 
Ex parte Lain) is a direct authority in sup- 
port of the proposition that the supervisory 
jurisdiction can extend to a_non-statutory 

ody. In that case the Board was a body 

of persons constituted under the prercgative 
and not by statute, The determination by 
the Board gave rise to no legally enforzeable 
rights. Yet their Lordships held that the 
Board was amenable to the supervisory ju- 
risdiction of the High Court exercised by 
way of certiorari in that it was a bcdy of 
persons of a public as cpposed to a purely 
private or domestic character having power 
to determine matters affecting subjects and 
a duty to act judicially. 

1970 SCD 181 (The D. F. O., South 
Kheri v. Ram Sanehi Singh) also supports a 
similar view. In that case the Divisional 
` Forest Officer set aside the proceeding of a 
subordinate authority and passed an order 
which involved the respondent in cozsider- 


require careful 
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able loss. The respondent had actually re- 
moved the. timber with the sanction of the 
lower forest authorities, The matter was 
one of pure contract. Their Lordships set 
aside . the order of the Divisional Forest 
Officer on the simple ground that it was pass- 
ed contrary to the rules of natural -justice. 
The Divisional Forest Officers order in that 
case was not passed by virtue of any statu- 
tory power. . ; 

Under Article 162 of the Constitution 
the executive power of a State shall extend 
to the matters with respect to which the 
legislature of the State has power to make 
law. The exercise of such a power is how- 
ever subject to the provision of the Consti- 
tution. The State Government appointed Sri 
Mudholkar in exercise of its executive power 
to assist it to arrive at its own satisfaction 
as required under Section 8 of the Act. 


On the aforesaid analysis, we are clear- 
ly of opinion that though Sri Mudholkar} 
was not a statutory body, a writ of certio- 
rari can issue against the impugned report 
subject however to the fuFilment of other 
conditions required for issue of a writ of 
certiorari. We accordingly reject the con- 
tention of the learned Advocate-General that 
a writ of certiorari is not maintainable mere- 
ly on the ground that Sri Mudholkar did not 
constitute a statutory authority. 

9. Before we examine the implica- 
tion of the expression “to determine ques- 
tions affecting the rights of subjects” we 
would proceed to analyse if the condition 
“having the duty to act judicially” is man- 
datory. The observation of Atkin, L. J., was 
construed in some of the subsequent deci- 
sions as treating this cond:tion mandatory. 
In (1928) 1 KB 411 (R. v. Legislative Com- 
mittee of the Church Assembly) Lord 
Hewart, C. F., observed that it is not 
enough that a body should have the legal 
authority to determine questions affecting 
the “ents of subjects but there must be 
superadded to that characteristic the fur- 
ther characteristic that the body has the 
duty to act judicially. This observation was 
disapproved by the Houss of Lords in 
(Ridge v. Baldwin 1964 A, C. 40). After 
citing the passage from th2 judgment of 
Lord Radcliff in Nakkuda Als case, (1968) 
1 QB 589 which quoted the judgments of 
Atkin LJ and Lord Hewart C, J., Lord Reid 


observed. thus: 
“Of course if it were right to say that 
Lord Hewart’s gloss on Atkin L., J., stated ‘a 
dispute’, 


gener principle that is beyon 
e rest would follow. But I have given my 
reasons for holding that it does no such 

ing, and in my judgment the older cases 
certainly did not ‘illustrate’ any such gene- 
ral principles. ...they contradict it. No case 
older than 1911 was cited in Nakkuda’s case 
on this question, and this question’ was only 
one of several difficult questions which were 
argued and decided. So I am forced to 
the conclusion that this part of the judg- 
ment in Nakkuda’s case was given under 
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a serious misapprehension of the effect of 
the older authorities-and therefore cannot 
be regarded as authoritative.” 


Ridge v. Baldwin, (1964) AC 40) has 
been consistently accepted as laying down 
good law by the Supreme Court (See AIR 
1965 SC 1595 (Associated Cement Compa- 
nies Ltd. v. P. N. Sharma) and AIR 1965 
SC 1767 (Bhagwan v. Ram Chand) ). Refer- 
ring to the earlier case in the subsequent 
decision Silene C. J., held that 
the test prescribed by Lord Reid affords 
valuable assistance (see para 5) 


The statute or the administrative order 
creating the aianei may either expressly 
or by necessary implication lay down that 
the enquiry would be one of quasi-judicial 
in nature in which principles of natural jus- 
tice would be followed. But the converse 
is not true. In other words, the absence of 
such a prescription does not necessarily lead 
to the conclusion that the proceeding is not 
quasi-judicial. The duty to act judicially is 
to be inferred from the nature of the power 
and it is not required to be superadded by 
any provision of law granting the power. 


10. In this case there is no statute 
or statutory rule conferring power on Sri 
Mudholkar, The power was conferred on 
him by the letter (Anine 2). We would 
accordingly proceed to examnie if An- 
nexure 2 required that the enquiry by Sri 
Mudholkar is to be quasi judicial in nature. 
As has already been extracted, no duty was 
east on Sri Mudholkar to follow the prin- 
ciples of natural justice in conducting the 
enquiry. The letter indicated that the pre- 
Jimin enquiry may be conducted by Sri 
Mudholkar in accordance with such proce- 
dure as he deemed fit and proper. A wide 
discretion thus vested in him. An injunc- 
tion was issued that the enquiry for pur- 
poses shall be confidential and shall not be 
open to the public or the press. Sri Mu- 
dholkar was not also bound to examine any 
of the persons complained against or any 
evidence on their behalf. It was said in 
the letter that in case after the memorialists 
Jay all facts Sri Mudholkar felt that any ex- 
planation was necessary from any person 
concerned he may confidentially call for 
such explanation. It was therefore open to 
Sri Mudholkar not to examine anyone of 
the concerned persons or taking any evi- 
dence on their behalf, Thus the authority 
conferring the power on Sri Mudholkar to 
make the enquiry did not make it obligatory 
either expressly or by necessary implication 
that the anuit would be conducted in a 
quasi-judicial manner by Sri Mudholkar, 


This was also consistent with the very 
mature of work Sri Mudholkar was called 
upon to perform. He was not to make an 
- enquiry as prescribed under the Act. His 
function was merely to examine the avail- 
able materials to see if a prima facie case 
is made out for TPN of a Commis- 


sion of Inquiry which itself would thoroughly 
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go into all the allegations by following the 
principle of natural justice as is applicable 
to the facts and circumstances of a particu- 
lar case. By virtue of the terms of refer- 
ence therefore Sri Mudholkar had so duty to 
act quasi-judicially. j 
li, The view ‘expressed by Lord 
Denning as to the nature of the enquiry and 
the power conferred upon him in respect of 
his enquiry into the Profumo scandal throws 
considerable light on the question in issue. 
Lord Denning was not appointed to make 
enquiry under the Tribunal: of Inquiries Act, 
1921 corresponding to the Act. He was ap- 
pointed to make enquiry in exercise of the 
promiye of the Crown. His views appear 
m the introduction to his report. It ap- 
ars therefrom that some of the witnesses 
id not wish their identity to be disclosed. 
Accardingly a list of their names was not 
appended to the report. In paragraph 5 he 
stated thus: i 
“The appointment of a tribunal under 
the Tribunal of Inquiries Act, 1921, is an 
elaborate and costly machine, equipped with 
all the engines of the law—counsel, solici- 
tors, witnesses on oath, absolute privilege, 
openness to the public (so far as possible) 
and committal for contempt — but it suf- 


fers from the invincible drawback, in doing - 


justice, that there is’ no prosecution, no 
charge, and no defence, The appointment 
of a Select Committee of one or both Houses 
of Parliament is a very representative body, 
but it is said to suffer from the drawback 
(to some eyes) that the inquisitors are too 
many and may be influenced in their, often 
divergent, views by political considerations, 
so that there may be too much dissent to 
carry authority; Now there is this inquiry 
which' I have been entrusted with alone. It 
has the advantage that there can be no dis- 
sent, but it has two great disadvantages: 
first, being in secret, it has not the ap- 
pearance of justice; second, in carrying out 
the inquiry, I have had to be detective, in- 
quisitor, advocate and judge, and it has 
been difficult to combine them. But I have 
come to see that it has thres considerable 
advantages. First, inasmuch es it has been 
held in private and in strict confidence, the 
witnesses were, I am sure, much more frank 
than they would otherwise have been. Se- 
condly, I was able to check the evidence of 
one witness against that of another more 
freely, Thirdly, and most important, asper- 
sions cast by witnesses against others (who 
are not able to defend themselves) do not 
achieve the publicity which is inevitable in 
a Court of Law or Tribunal of Inquiry.” 

In paragraph 7 he observed thus: l 


“My inquiry is not a suitable body to 
determine guilt or innocence. I have not 
the means at my disposal. No witness has 
given evidence on oath. None has been 
cross-examined. No charge has been pre- 
ferred. No opportunity to defend has been 
open. It poses for me an inescapable dilemma. 
On the one hand, if I refrain fom going 


os 
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into such matters my inquiry will be tawart- 
ed. Questions that have been asked in 
the public interest will not be answered. 
Suspicions that have already fallen Leavily 
on innocent persons may not be removed. 
Yet, on the other hand, if I do go into these 
matters I may well place persons uncer a 
cloud when: it is undeserved: and 1 may 
-impute to them offences or misconduct which 
they have. never had the chance to rebut. 
Above all I have to remember that the in- 
formation that I have been given has been 
given in confidence. In order to snable 
every witness to speak frankly and truly to 
me, I have assured each one that what they 
tell me is in strict confidence and vill be 
used only for the purposes of my faquiry 
and report. This means that, whatever I 
say in this report, it should not be used for 
any other purpose; in particular none of it 
should be used for the purposes of any 
prosecution or proceeding against anyone. 
But I cannot, of course, prevent anyon= from 
seeking evidence aliunde and acting on it” 

The enquiry by Sri Mudholkar stands 
on a footing analogous with that by Lord 
Denning. 

12. The question may now be ex- 
amined in the context of the Act. Section 3 
of the Act so far as material states tkat the 
appropriate Government may, if it s of 
opinion, that it is necessary so to de, xx 
XX xx, appoint a Commission of Inquiry 
for the purpose of making an enquiry into 
any definite matter 


xx “x. It has now been authoritatively 


pronounced by the Supreme Court that the ` 


formation of the opinion of the State Gov- 
ernment is subjective and the ultimat2 con- 
clusion réached is not justiciable unless the 
same was arrived at mala fide. In AIE 1958 
SC 588 (Ram Krishna Dalmia v. S, R. Ten- 
dolkar) their Lordships observed thet the 
only power that the Commission has is to en- 
quire and make a report and embody there- 
in its recommendation. The Commission 
has no power of adjudication in the sense 
of passing an order which can be enforced 
proprio vigore. The Commission is merely 
to investigate, record its findings azd re- 
commendations without having any power 
to enforce them (see para 8). 


In paragraph 16 their Lordships cbserv- 
ed thus: 

Piscine DINEE . it cannot be overlooked that 
Parliament having left the selective appli- 
cation of the Act to the discretion >f the 
appropriate Government, the latter must of 
necessity take its decision on the meterials 
available to it and the opinion it forms 
thereon. The appropriate Government can- 
not in such matters be expected to sit down 
and hold a judicial enquiry into the truth 
of the materials brought before it, and exa- 
mine the informants on oath in ths pe 
sence of the parties who are or may ke like- 
ly to be affected by its decision. In mat 
ters of this kind, the appropriate Govern- 
ment has of necessity to act upon the infor- 


of public impcttance., 
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mation available to it, It is the best judge 
of reliability of its source of information and 
if it acts in good faith on the materials 
brought to its notice and honestly comes to 
the conclusion that the act and the con- 
duct of the petitioners ard the affairs of 
their companies constitute a definite matter 
of poe importance calling for an enquiry 
with a view to devise measures for prevent 
ing the recurrence of such evil, this Co 
not being in possession of all the facts wilt 
we apprehend, be slow to adjudge the exe- 
cutive action to be bad and illegal.” 

It would thus be apparent that the en- 
quiry that the State Government might 
make to reach the ultimate decision is not 
a quasi-judicial enquiry in which any of the 
parties had the right of hearing. 

The same view was taken in (1968) 84 
Cut LT 666 (P. V, Jagannath Rao v. State 
of Orissa) wherein it was held that if a ten- 
tative conclusion can be arrived at on the 
allegations made, it is not open to the Court 


to go further and quash the Netification on 
the ground of in saliieieiey or impropriety of 
those materials. This decision was upheld 


in AIR 1969 SC 215 (P. V. Jagannath Rao 
v. State of Orissa). 

In AIR 1969 SC 258 (Krishna Ballabh 
Sahay v. Commission of Inquiry) their Lord- 
ships went a step further. Th said 
“The charges are such that we think an in« 
quiry can be ordered. Whether they are 
true or false is another matter.” If the 
charges made were considered enough for 
starting an inquiry whether they are true or 
false, it would be difficult to contend that 
the inquiry preceding the ultimate conclu- 
sion is quasi-judicial in any sense. 


, The sanction of the public inquiry is 
necessary on occasions for the purpose of 
maintaining a high standard of public ad- 
ministration and, indeed, of public life, 
After the true facts have been found and 
stated, it may be necessary to stigmatise 
conduct which, though not a criminal of- 
fence or civil wrong falls short of the re- 


quisite standards of our public life. It may 
also be necessary, to kill a rumours 
which are found to be unjustified. Jt may 


be necessary to restore public confidence in 
public conduct and administration. These 
ends may well be of such importance to the 
life of the nation; as to justify means whi 
inflict hardship on individuals. ese were 
the observations made by the House of 
Lords with reference to the object of the 
Tribunal of Inquiries Act, 1921. 


Lord Denning in his book “Freedom 
Under the Law” (7th Impression, 1962) 
ves an analysis as to the character of pub- 
c inquiries. He said: 


“Now there have been several cases in 
the courts about this procedure and I fear 
that there has been a good deal of confu- 
sion of thought about it, The task of the 
inspector has sometimes been regarded as al- 
most a judicial function, as if he could only 
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act on evidence and could not receive any 
information from one side without giving the 
other an opportunity of dealing with it, and 
so on. The truth is that the inspector at a 
public inquiry of this kind is not: exercisin 
a judicial function. He is not a judge an 
does not behave like one. He does not rule 
on the admissibility of evidence nor give 
any judgment. He cannot commit for con- 
tempt of vourt. Neither he nor the advo- 
cates or -witnesses have any absolute privi- 
lege in what they say. He is not there to 
hear and decide. He is only there to hear 
and report. His report is made confiden- 
tial to the Minister the parties do not see 
it. The Minister must no doubt consider it, 
but he is in no way bound by it. Nor is 
he confined to it. 
other information, he can do so; or even if 
he chooses to. act without any evidence, he 
can do'so. He is not-even bound to bring 
an open mind to bear on the matter. ‘He 
may act on his preconceived ideas, if -he 
likes, so long. as he genuinely considers the 
objections that have been made. 


All this would seem’ quite shocking if. 


the Minister- were exercising judicial func- 
tions. But that is where 
comes, The exercise of his powers for the 
public good is not a judicial function but 
an administrative one; with which.the court 

ill only interfere if the Minister acts: in 


a disingenuous way, or as the French put 


it, in a way that is cynical or maladroit.’ 
- This is shown quite clearly the Steve- 
nage case, (1948 AC 87, Franklin v. Minis- 


ter of Town Planning). 


In that case the question was whether the 
order made by the Minister of Town and 
County Planning for a new town at Steve- 


nage was valid. There had been an inquiry . b 


by an inspector and a report to which no 
objection could be taken, but it was said 
that ‘the order. was bad, because before 
. the Minister had considered the objections, 
he had gone down to Stevenage and made 
the speech. He had said K went to carry 
out in Stevenage a daring exercise in town 
pinnata ee ”, This provoked some of 

e audience to jeers, and he went on ‘It is 
no ` good your jeering; it is going to be 
done’. Applause and boos greeted this mora 
coupled with cries of ‘Dictator, ‘The ob- 
jectors said that in view of this. speech 
beforehand, the Minister was biased and had 
not approached his task with an. open mind. 
The House of Lords, however, pointed out 
that no judicial or quasi-judicial duty at all 


was imposed on the Minister and that any 


reference to judicial duty or bias was irre- 
levant. 
the matter and could not be expected to 
come with a blank mind. The only ques- 
tion was whether he did in fact genuinely 
< consider the inspectors report and the ob- 
fections: and as there was no evidence that 
he had not done so, his order was good. 
Lord Denning continued to state thus: 





If he chooses to act on . 


the difference’ 


He was right to have a policy in Mahtab requested Sri Mudholkar to 
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“Before this case and other recent cases 
ad been commonly understood by lawyers 
that the Inspector at the local inquiry, and 


the Minister in considering his order, must: 


act, as it were, judicially, and must observe 
the elementary rules apple to judicial 

ctions, such as to allow each party to 
deal with information adverse to him. That 


view must now, it appears, be regarded as’ 





wrong. The Minister in these matters is not 
exercising judicial functions, but administra- 
tive functions.” oe 

The aforesaid view clearly demonstrates 
how there is a confusion of -thought and 
how there are different decisions taking op- 
posite views but the law, as it stands at 
present, is that such inquiries are neither 
judicial nor quasi-judicial 
ministrative. 

13. The contention of Mr. Ray that 
as Sri Mudholkar, ‘a retired ` Judge of - the 
Supreme Court, was appointed as a special 
Judge, the enquiry must be‘treated as quasi- 
judicial with an obligation upon him to re- 
sort to principles of natural justice and give 
a hearing to the parties does not impress 
us. The memori making allegations of 
impropriety and corruption concerned the 
Chief Minister of the State also, To show 
fairness on the part of the State Govern- 
ment which had already reached a conclu- 
sion that there was no prima facie’ case, 
the preliminary verification was entrusted to 


_ a retired Judge of the-Supreme Court who 
- had been trained . in the 
' impartiality and detachment, and was wholly 


_ atmosphere of 


unconnected with Orissa politics. The 
choice of a high judicial authority for pre- 
liminary verification into the allegations can- 
not invest. the inquiry with an impress of 
eing quasi-judicial, The status and qualifi- 
cation of the person entrusted with the in- 
quiry would not determine its intrinsic cha- 
racter. ‘Even purely administrative inquiries 
can be entrusted to such persons. F 

krig Pa atie sa a anabyals, $ 
are opinion that the inquiry made by Sri 
Mudholkar was purely ‘administrative and 
was not quasi-judicial in character : where 
peneiples of natural justice were to be. ob- 
served, 


15. It was contended by Mr. Ray 
that even assuming that the proceeding 


before Sri Mudholkar was not initially quasi- - 


judicial, it became quasi-judicial after Sri 
Mudholkar promised to Dr. Mahtab that a 
comprehensive questionnaire wo be fur- 
nished to him and the non-compliance of 
the promise: violated the principles of natural 
justice. There is no dispute that Dr, 
repare 
a comprehensive questionnaire which he was 
willing to answer. Sri Mudholkar treated 
this request as reasonable and at one stage 
recorded that he shall prepay one after the 
memorialists tendered their evidence. 

- exure 2 the authority. cọnferred 
upon Sri Mudholkar for examining the con- 


ut are purely ad- . 


r 
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cerned persons was to the effect that “In 
case after the memorialists lay all facts, you 
feel that any explanation is necessary from 
any person concerned, you may confidential- 
ly call for such explanations.” Thus under 
the administrative order conferring authority 
upon Sri Mudholkar, he had a wide discre- 
tion not to examine any of the concerned 
persons. It entirely depended upon him 
whether to examine anyone or all of -hem 
after the memorialists lay their facts. 


It is only in the month of August that 
Sri Mudholkar had recorded an order that 
he shall prepare a comprehensive question- 
naire after the memorialists tendered all their 
evidence. On some dates in the month of 
September Sri Mudholkar had discussion 
with some of the important witnesses on 
behalf of the memorialists, After the -lose 


of the evidence Sri Mudholkar possibly felt. 


that there’ was no necessity for preparing 
a comprehensive questionnaire, particclarly 
when he had some discussions with Dr. 
Mahtab on each of the four matters relat- 
ing to which he recommended the appoint- 
ment of a Commission of Inquiry. Ths by 
the time Sri Mudholkar thought of pr2par- 
ing a comprehensive questionnaire for Dr. 
Mahtab, ar the materials on behalf of the 
memorialists had not been presented to him. 
Sri Mudholkar did not fail to exercise his 
jurisdiction’ nor acted in excess of jur‘sdic- 
tion in taking a decision not to prepere a 
comprehensive questionnaire subsequently. 
Doubtless on the 10th of September, 1968 
an announcement was made on the -adio 
that he had been appointed a Commission 
of Inquiry by the Bihar Government. But 
the coincidence is merely accidental. ere 
was enough time for Sri Mudholkar to pre- 
pare a comprehensive questionnaire ani he 
could have given some time to Dr, Mzhtab 
for answering the questionnaire. Sri Mudhol- 
kar had a high judicial background aad it 
would be difficult to accept an argument 
that the change of attitude was the out- 
come of his being appointed a Commission 
of Inquiry in Bihar and that he acted mala 
fide. He submitted his repo! towards the 
end. of September 1968, and there was suffi- 
cient time for preparing a questionnaire and 
getting the answer. e reasonable coaclu- 
sion seems to be that Sri Mudholkar thought 
it unnecessary to. have a questionnaire prepar- 
ed as in the context of facts collected and 
the explanation of Dr. Mahtab given on each 
item in course of prior discussion it was 
enough for him to reach a decision whether 
there should be a further probe by appoint- 
ment of a Commission of Inquiry in respect 
of those items. We are therefore satisfied 
that Sri Mudholkar did not act either ille- 
gally or with material irregularity in exer- 
cise of his jurisdiction when he did not think 
it necessary to prepare a comprehensive 
questionnaire whi he had at an earlier 
stage thought necessary for the purpose. 
The question of examining the persons con- 
cerned was left to his absolute discretion 
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only after the materials on behalf of the 
memorialists had been received. Any earlier 
omise would not take away from him the 
cretion of not adhering to it. In this 
view of the matter, there is no substance in 
the contention that by the factum of promise 
the proceeding was converted into a quasi- 
judicial one. Such a promisə can even be 
given in an administrative proceeding. 

Reliance was placed by Mr. Ray on 
yer) 


I SCC 582 = (AIR 1971 SC 1021) 
Century Spinning and Manufacturing Co., 
Ltd. v. The Ulhasnagar Muricipal Council) 
wherein their Lordships observed that pub- 
lic bodies are as much boun as private in- 
dividuals to carry out representations of 
facts and promises made by them, relying 
on which other persons hava altered their 
decision to their prejudice. This’case has 
no application to the present facts. Here, 
roi Ti done by Dr. Mahtab to his pre- 
udice by the Poon given by Sri Mudhol- 
. _ In fact there was no promise. It was 
merely acceding to the request that a com- 
prehensive questionnaire would be prepared 
er the evidence on behalf of the memo- 
rialists was collected and that again was to 
be worked out in the context of the autho- 
rity conferred upon Sri Mucholkar | under 
Annexure 2 whereunder he would exercise 
his discretion after all the materials were 
collected. When:a copy of the memorial 
had been served on Dr. Mahtab, it was 
always open to him of his own accord to 
file a written statement before Sri Mudhol- 
kar explaining all the allegations. A written 
statement was never refused. In fact Sri 
Mudholkar had a discussion on each of the 
four matters with Dr, Mahtab as would ap- 
pear from various observatiors made in the 
impugned report. 
; Reliance was also placed by Mr. Ray on 
(1958) 1 WLR 1150 (Regina v. Metropolitan 
Police Commissioner, Ex pare Parker), In 
case the Commissioner of police 
having become satisfied, by reason of the 
report of two police constables that the ap- 
plicant was no longer a fit person to hold a 
cab-driver’s licence, assented to a proposal 
by the Assistant Commissioner that the appli- 
cant should be brought before the licensing 
committee and confronted with the two 
pols officers, and that the licence should 
e revoked unless anything transpired before 
the committee which in their opinion might 
lead the Commissioner to reconsider his de- 
cision to revoke the licence. After the meet- 
ing, at which the two constables and the 
applicant appeared, the Assistant Commis- 
sioner informed the applicant that his licence 
had been revoked. The applicant moved for 
an order of certiorari on the ground that 
as he was not allowed to call -a witness 
whom .he alleged would have been able to 
rebut the eloton of the police, there had 
been a denial of natural justice. 


On those facts their Lordships held that 
the Commissioner was not exercising any 
judicial or quasi-judicial function and an order 
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of certiorari would not issue against him. 
Donovan J., with whom Parker’ J, agreed, 
however examined the question whether in 
discharging their aay e committee was 
performing a. judicial or quasi-judicial act. 
Their Lordships held that if the Commis- 
sioner had set up an enquiry charging it 
to hear evidence, and report its finding to 
him, so that he might decide whether to 
revoke the licence or not, then such a com- 
mittee would be acting judicially and would 
have to observe the rules of natural jus- 
tice. The aforesaid principle has no appli- 
cation to the present case where Sri Mudhol- 
kar was not charged to hear evidence 
under Annexure 2. 
distinguish the case. 

But there are further observations in 
the case which support the contention of 
the learned Advocate-General that the pro- 
ceeding is not quasi-judicial. Their. Lord- 
ships observed thus: 

“Suppose, on the other hand, the Com- 
missioner having -already taken a decision to 
revoke the licence, called in two or three 
members of his staff and said “I have de- 
cided to revoke this’ licence, but before I 
implement the decision, just see Parker an 
the two policemen and hear what each ‘has 
to say, and then if you think I ought not 
to revoke, let me know”, would the ensuin 
inquiry then be a judicial or a quasi-judici 
one? If so, then one is at or bet o the 
position when every policeman taking notes 
of the statements made by each ‘party to a 
street collision or some other untoward hap- 
pening which might lead to a prosecution, 
would be said to be acting in a judicial or 
quasi-judicial role. On the contrary, as it 
seems to me, he is performing an adminis- 
trative act simply for the purpose of re- 
porting to his superiors, and none-the-less so 
because it involves hearing, noting and re- 
porting allegation and counter allegation. If 
that be right, the question here is whether 
the licencing committee were really doing 
anything more. In the circumstances of this 
case, I think they were not. They were 
to. see the policemen and the applicant. 
They were to hear their allegations and 
counter allegations and to report if they 
thought the result would or might change 
the Commissioners decision to revoke. In 
doing that they were, in my opinion, simpl 
taking a share in the administrative acts cul- 
minating in the revocation of the licence, 
and that share did not involve that they 
were taking part in judicial or quasi-judicial 
proceedings.. Had it been otherwise, I think 
the applicant should have been allowed to 
call the witness Gray, whose evidence that 
the taxi-meter showed 8s. 8d, at midnight 
conflicts with the evidence of the officers 
that it showed nothing.” . 

The aforesaid observation fully applies 
to the facts of this case. Here, the State 
Government had arrived at a decision that 
there was no prima facie case for -appoint- 
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‘That is enough to 
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ment of a Commission of Inquiry. Sri 
Mudholkar was appointed to make preli- 
minary verification into the facts relating to 
the allegations to assist the State Govern- 
ment whether any alteration would be made 
in its ious decision, The proceeding 
before Sri Mudholkar cannot be termed as 
quasi-judicial, 47 DLR 189, (Regina v 
Minister of Labour, Ex parte General Sup- 
plies Co: Ltd.) follows the aforesaid deci- 
sion without noticing the distinction. With 
respect, we do not agree with this deci- 


sion. The ultimate conclusion in this deci» 
sion is divorced from the “principle as ex- 


tracted supra, 


Mr. Ray also placed reliance on ILR 
(1868) 2 Mad 188, (Villimayil v. Commission 
of Inquiry, Chidambaram). ‘In that case the 
learned Single Judge held that the exercise 
of the function of the Commission was quasi- 
judicial and_ the principle of natural justice 
was applicable to it: -There the Commis- 
sion had fixed a particular mode of- proce- 
dure. He subsequently changed it without 
hearing the concerned parties. This deci- 
sion is distinguishable. 
the Act the Commission shall, subject to 


d any rules that may be made in this behalf, 


have power to regulate its’ own procedure, 
Thus by enra provision a Commission 
has been enjoined upon to follow the prin- 
cinis of natural justice as laid down in the 

e or as regulated by it. Once therefore 
a particular procedure was prescribed by 
the. Commission, it was to be followed and 


‘if it was departed from without hearing the 


concerned parties; there was violation of the 
principles of natural justice. Sri Mudholkar 
was not a Commission, and was not ‘charg- 
ed with the duty of hearing any of the par- 
ties. We have already given reasons as to 
how there was no violation of the principles 
of natural justice in not supplying a com- 
prehensive questionnaire. — 


The correct position of law had been 
indicated in (1958) 2 All ER 766 (R. v. 
Statutory Visitors to'-St. Lawrence’s Hospi- 
tal, Caterham, Ex pate Pritchard) in which 
a reference has een made to Ex parte 
Parker’s case in’ (1953) I WLR 1150. The 
facts of that case were that an infant was de- 
tained under Section 8 of the Mental Defi- 
ciency Act, 1918. She was seen by tha 
statutory visitors who prepared a special 

ort under Section 11 (4) (a), which was 
submitted to the Board of Control, recom- 
mending that the detention order should be 
extended. The mother of the infant applied 
to the visitors to be allowed to be present 
at the examination of ‘the infant and to be 
by counsel, but the visitors refused 

to permit this, The infant asked for a writ 
of certiorari to bring up the report of the 
visitors to be quashed, The same Bench ag 
decided the Ex parte Parker's case held 
that. under Section 11 (2) it was for the 
Board of Control, and not for the visitors, 
to decide whether. the continuance of the 
detention order was required in the interests 


Under Section 8 of 


1971 


of the infant and to make an order for that 

urpose; the special report submitted by 
fan to the Board merely. contained evi- 
dence to enable the Board to come to 4 
decision; and, therefore, certiorari would 
not go to quash the report of their opinion, 
Lord Goddard, C. ¥., observed thus: 


“It is impossible, looking at the whole 
of the section, to say that the visitors are to 
hold anything which can be called am in- 

uiry in the sense that persons shall be al- 
lowed to be present at the inquiry or that 
they shall hear evidence, They have to 
form an opinion and report to the board, 
and to say that their report, which is noth- 
ing more than a report of their opinion, 
can be brought up to be quashed by thi 
court by means of certiorari would be ex- 
tending the doctrine relating to certioreri ta 
an unlimited and an unfortunate extent” 

The principle of the aforesaid decision 
fully applies to the impugned report which 
cannot be quashed by a writ of certiozari. 

16. We would next proceed to exa- 
mine the scope and ambit of the expres- 
sion “to determine questions affecting the 
rights of subjects” as laid down by Atkin, 
L. J. The term ‘rights’ has been given a 
broad interpretation. The rights affected 
might appertain to personal liberty or status 
or they might be of a proprietary, fiscal or 
contractual nature and they were not reces- 
sarily ‘rights’ in the strict jurisprudential 
sense of attributes to which correative 
duties are annexed; but in a wider sense 
which include the clearly defined interest of 
the subject (See Seervai Constitutional Law 
of India, page 606, which has extracted the 
aforesaid peewee from Judicial Review of 
Administrative Action by S. A. de Smitb). 


As has already been stated in 1964 AC 
40 if.any administrative order adversely af- 
fects any right or interest, then the principles 
of natural justice must be observed iæ the 
inquiry unless the statute either expressly or 
by necessary implication prohibits it. 
such cases there is a duty to act judicially. 
p gon) 2 QBD 864 Ashworth, J., observ- 


uUs:— 


“In my judgment the words in ques- 
tion read in the context of what precedes 
and follows them, would be of no less value 
if they were altered by omitting ‘the -ights 
of so as to become ‘affecting subjects’ ”. 
This decision has been accepted as good 
law in AIR 1970 SC 150 A. K. Kraipak v. 
Union of India. The Supreme Court ir that 
case laid down the following proposition: 


“For determining whether a power is 
an administrative power or a quasi-judicial 
power one has to look to the nature cf the 
power conferred, the person or persons on 
whom it is conferred, the framework cf the 
law conferring that’ power, the consequen- 
ces ensuing from the exercise of that power 
and the manner in which that power is ex- 
pected to be exercised.” 
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Their Lordships further said:— 
: e concept of rule of law would lose 
its validity if the instrumentalities of the 
State are not charged with the duty of dis- 
charging their functions in a fair and just 
manner. The requirement of acting judi- 
cially in essence is nothing but a require- 
ment to act justly and fairly and not arbi- 
i or capriciously. The procedures 
which are considered inherent in the exer- 
cise of a judicial power are merely those 
which facilitate if not ensure a just and fair 
decision. In recent’ years the concept of 
quasi-judicial power has been undergoing 
a radical change. What was considered as 
an administrative power some years back is 


now being considered as a quasi-judicial 
power.” 
17. We would now proceed to exa 


mine whether Sri Mudholkar was determin- 
ing questions affecting the rights or interests 
of the persons concerned. The power con- 
ferred upon him was merely for preliminary 
verification of the allegations made, The 
verification would be with the object of see- 
ing whether prima facie it is based on reli- 
able materials which would justify the ap- 
pointment of a Commission of Inquiry. The 
inquiry does not affect the rights or interest 
of the persons concerned. .The recommen- 
dation of Sri Mudholkar relating to the four 
matters would result only in the appoint- 
ment of a Commission of Inquiry which it- 
self is a fact finding body and would en- 
quire whether the allegations are true or 
not. The ultimate findings of the Commis- 
sion of Inquiry are not enfcrceable proprio 
vigore. The enquiry of Sri Mudholkar does 
not therefore affect any interest or right of 
the persons concerned. 

Mr. Ray contends that Sri Mudholkar’s 
inquiry affects Dr. Mahtab inasmuch as his 
reputation has been assailed, his career and 
status has been jeopardized, he stands the 
risk of facing a Commission of Inquiry re- 
lating to events which date back to 1956 
resulting in great harassment and trouble 
and incurring large eee to defend him- 
self and his completed and finalised income- 
tax proceedings are sought to be reopened. 
We do not see any force in this contention. If 
at all, Dr. Mahtab’s reputation has been af- 
fected by the allegations themselves, By 
the acts of Sri Mudholkar none of these con- 
sequences ensues, Even if Sri Mudholkar’s 
report is accepted, a Commission of Inquiry 
would be P anie In the inquiry Dr. 
Mahtab’s stand may be redeemed. The 
harmful rumours about him would get killed 
and public confidence may be restored in 
him. What would ultimately be held by 
the Commission of Inquiry, it is difficult to 

redict, But the poraa is clear that na 
arm is caused to his reputation by the ac- 
tion of Sri Mudholkar. At best, the afore- 
said apprehensions - might be the indirect 
and very remote effect of Sri Mudholkar’s re- 
port which is intended only for testing the 
allegations themselves and that for the limit- 
ed purpose of finding out a prima facie case 
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for a further probe. The analogy is more 
or less with an inquiry under Section 202, 
Criminal Procedure Code, . Investigation into 
a complaint cannot be said to affect the 
person complained against in any manner. 
` 18. An admirable posu of the 
legal position is to be found in AIR 1935 
PC 8, (William Francis O’Conor v. Gordon 
Waldron). In that ‘case the Judicial Com- 
mittee held that a Commissioner appoint 
under the Combines Investigation Act, 1927 
has not attributes similar to those of a Court 
of Justice and that he had no absolute pri- 
vilege. Lord ‘Atkin observed thus:— 
acess the sections dealing with in- 
vestigations ‘by Commissioners and others 
were merely administrative machinery for 
inquiring whether the offences had been 
committed. It is only. necessary to remem- 
ber that the Commissioner by the Act is enj- 
owered to enter premises and examine the 
Bock, papers and records of suspected p 
sons to see how far his functions differ from 
those of a Judge. His conclusion is expres- 
sed in a report; it determines no rights nor 
the guilt or innocence of anyone. It does 
not even initiate any . proceedings, which 
‘have to be left to the ordinary criminal pro~ 
cedure. While it is true that some tribu- 
nals charged with the duty of enquiry whe- 
ther an offence or breach of duty has been 
committed have been held entitled to judi- 
cial immunity such as a military Court of 
inquiry (1878) 8 QB 255, or an investigation 
by an ecclesiastical commission (1905) 1 KB 
504, there were in those cases conditions as 
to the way in which the tribunal exercised 
its functions, and as to the effect of its deci- 
sions which led to the conclusion that such 
tribunals had attributes similar to those of 
Court of Justice. On the other hand, thq 
fact that a tribunal may be exercising mere- 
ly administrative functions though in so 








o. 
doing it must act dedicat ” is well establish- 
cle 


ed and appears clearly from (1892) 1 QB 
431. If it is exercising such functions it 
seems to be immaterial whether it is armed 
with powers of a Court of justice in sum- 
moning witnesses, administering oaths and 
punishing disobedience to its orders made 
for the purpose of effectuating its inquiries 
(see 1931 AC 275)”. ; 

The underlined sentences indicate the prin- 
ciple which ry ae to the present case. The 
conclusion of Sri Mudholkar is expressed in 
a report, He determines no rights nor the 
guilt or innocence of anyone. 
even initiate any poon which have 
to be left to the ordinary criminal procedure. 
Thus by the inquiry conducted by Sri Mu- 


dholkar the rights and interest of Dr. Mah- ` 


tab are not affected and as otherwise no 
' Jduty was laid on Sri Mudholkar to act judi- 
cially; the question of-conducting the in- 
quiry in accordance with the principles of 
natural justice does not arise. 

19. An answer must now be fur- 
nished to the proposition enunciated in AIR 


e does not - 


1970 SC 150 and reiterated in an unreported 
decision of the Supreme Court in Union of 
India v. J. N. Sinha, disposed of on 12-8- 
1970 in Civil Appeal No. 881 of 1970 (since 
reported in AIR 1971 SC.40). The proposi- 


tion -is whether the exercise of a power con- 
ce with 


ferred should be made in :acco 
any of the principles of natural justice or 


- not depends upon the express words of the 


provision conferring the power, the nature 
of the. power conferred, the purpose for 
which it is conferred and the effect of exer- 
cise of. that power. As‘ has already been 
critically examined, -the express words in 
Annexure 2 do not enjoin upon Sri Mudhol- 
kar to conduct the inquiry in accordance 
with the pecs of natural’ justice. He 
had a wide discretion in the matter and 

‘act in any way he chose. In fact 


he himself made certain investigations at. 


Bombay without the knowledge of either 
the memorialists or the persons complained 
against. - We have also said that the nature 
of the power was to find out whether a fur- 
ther probe is to be made into the allegations 
and whether in the public interest as. at pre- 
sent a Commission of Inquiry should be 
established. ‘The second question is not ob- 
jective at all and is one of policy. It is only 
on the materials Sri Mudholkar himself was 
to make an inference. In respect of many 
of the allegations. Sri Mudholkar said in his 
report that a further probe should not be 
made after such a long Japse of time. The 
purpose for which power was conferred on 
Sri Mudholkar to hold an inquiry was to have 
cleanliness in public life aad to kill harmful 
rumours about Dr. Mahtab and to restore 
public confidence in his public conduct. 
The effect of the exercise of the power was 
either to have or not a further probe by ap- 
pointment of a Commission of Inquiry, In 
our view. the exercise of the power confer- 
red upon Sri’ Mudholkar does not necessi- 
tate an inquiry in accordance with the prin- 
ciples of natural justice. >` 


P 20. In the aforesaid ` unreported 
decision, AIR 1967 SC 1269 (State of Orissa 
v.. Dr. Binapani Dei) and AIR 1970 SC 150 
were distinguished. In the first ‘case, the 
impugned administrative order took away 
some of the existing rights of the petitioner, 


. In the second case, one of the persons: in 


the Selection Committee was a rival of a 
candidate and the dispute: between them 
was pending and consequently their Lord- 
ships held that there was contravention of 
the principles of natural justice. In the un- 
reported case the respondent was made to 
retire after his 55th year before he com- 
pleted the 58th year. Their Lordships held 
that the compulsory retirement under the 
rules did not involve any civil consequence 
and did not take away any of the rights 
that had accrued to the Government ser- 
vant because of his past services. Thus 
though the compulsory retirement had some 
adverse effect on the Government servant 
who was compulsorily retired, yet their 
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1971 
Lordships held that principle of _ ratural 
justice was not to be fcllowed. This case 


clearly establishes that unless some rigats or 
interests of Dr, Mahtab were adversely af- 
fected, the principles of natural justice were 
not to be followed. 


21. We would now proceed te. exa- 
mine: the contention raised by Mr. Misra 
that in the facts and circumstances ci this 
case Sri Mudholkar actec in a fair just 


manner and there was no violation of the 


; hi 
was contended that Bakshi Ghulam Moham- 
mad. should have been given a right to cross- 
examine those persons who had sworn 
affidavits supporting the allegations egaiast 
him, and as no such opportunity was given 
there would be intringement of the rile of 
natural justice. This contention was nega- 
tived. ‘Their Lordships observed: : 
“the rules of natural justice vary with 
the varying constitution of statutory bodies 
and the rules prescribed hy the Act under 
which they function; and the question whe- 
ther or not any rules of natural justiœ had 
been contravened, sho be decided not 
under any preconceived notions, but n the 
light of the statutory rules and provisions. 
AIR 1963 SC 1719 (Meenglas Tea Esiate v, 
The Workmen) was distinguished as it did 
not deal with a fact finding body which was 
the matter in Bakshi Ghulam Mohammad’s 
case, As their Lordships were dealing with 
a statute which permitted a Commiss.on of 
Inquiry to be set up for fact finding pur- 
poses, their Lordships construed the Act as 
not contemplating a right of hearing to in- 
clude a right ‘of cross-examination. The 
` Irules of natural justice are not embodied rules 
mor can they be elevated to the position of 
fundamental rights: (AIR 1970 SC 150 and 
the unreported J. N. Sinha’s case, Civil Ap- 
eal No. 881 of 1970, D/- 12-8-1970 = 
Since reported in ATR 1971 SC 40)». 


22, We would therefore examine 
whether in the facts and circumstances of 
this case Sri Mudholkar acted in a far and 
just manner. A perusal of the impugned 
report on each of the aforesaid four matters 
clearly indicates that Dr. Mahtab’s explana- 
tion was considered by Sri Mudholkar before 
arriving at his ultimate conclusion wether 
a further probe is desirable. It is not ne- 
cessary to refer in detail to all thit Sri 
Mudholkar had said. A few  illustations 
would suffice. 

Regarding the item of rapid acquisition 
of wealth, the impugned report contains the 
folléwing passage: 

“From certain unofficial copies ef the 
income-tax proceedings in respect of tne ac- 


- manner. 
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counting year 1957-58 fled by Dr. Mahtab 
through his counsel Mr. Surajmal Saha, it 
appeared that an inquiry was made by the 
Income-tax Officer into the deposits made 
by Dr. Mahtab in his account with the Uni- 
ted Commercial Bank in that particular year. ` 
Dr. Mahtab informed me that a secret re- 
port had been submitted by the Income-tax, 
Officer to the Income-tax Commissioner of 
which he produced an unofficial copy. I did 
not think it appropriate to look into these 
papers without obtaining official copies from 
the Board of Revenue and without their 
permission to make use of them. I got an 
official copy of the report as well as that of 
a letter written by Dr. Mahtab to the In- 
come-tax Officer on 22-12-1962 and of the 
D. O. sent by the Income-tax Officer to the 
Inspecting Assistant Commissioner dated 
24-12-1962. I have now the permission of 
the Chairman of the Boarc of Revenue to 
make use of them. In order to get a clear 
Picture of the entire proceedings, I have 
also looked into the unofficial copies pro- 
duced by Dr, Mahtab. All these are kept 
in a separate file and marked “secret”. 
XX xx xx 


Then, there is only the word of Dr. 
Mahtab that this amount was in fact re- 
ceived by him from his brother (Gopinath 
Das ?). Before me a typed statement has 
no doubt been filed by Gopinath Das show- 
ing that between the years 1985 and 1960 
his “income” was Rs. 1,28,894.8 Paise.” 
The report considers the various documents 
filed by Dr. Mahtab in support of his case.- 
It cannot therefore be said that Sri Mudhol- 
kar did not act in a just and fair manner in 
the context of the duty imposed upon him. 

Similarly, in the imptgned report Sri 
ag discussed about the mining lease 

us: ` 


“When I had spoken.about this lease to 
Dr, Mahtab in one of the three meetings I 
had with him, he said that the lease was 
granted in view of a direction from the 
Government of India. 
xX x xx 
There is an entry, no doubt of a time 
when Dr. Mahtab was not holding the office 
of Chief Minister or of a Minister in the 
State of Orissa, in the accounts of Sera- 
juddin showing a debit of Rs. 3,000/- against 
Dr. Mahtab. It is primarily for Serajuddin, 
as Dr. Mahtab pointed out to me and not 
for him to explain the entry. But this shows 
that an enquiry into tbis is indicated in pub- 
lic interest.” 
It would thus be seen that in discharging his 
duties in thè matter of preliminary verifica- 
tion Sri Mudholkar acted in a fair and just 
The fact that a comprehensive 
questionnaire was not ultimately supplied 
oes not affect the crux of the matter. The 
comprehensive questionnaire would have 
covered the large number of allegations 
made against Dr. Mahtab. Even without 
an answer: to such a questionnaire, all other 
matters were not considered by Sri Mudhol- 
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kar as proper cases for a further probe. In 
respect of the aforesaid four. matters Sri 
Mudholkar did take into consideration the 
stand of Dr.. Mahtab. Doubtless, -the entire 
matter was not examined as it would have 
been in a Court of law but that is ‘besides 
the matter. The principle of natural justice 
or the duty to act in a just and fair man- 
mer is to be considered with reference to the 
facts and circumstances of each case. We 
are satisfied that in the context of the pre- 
sent case Sri Mudholkar acted in a fair and 
just manner. On such a conclusion a writ 
of certiorari cannot issue. i 


23. The next contention. of Mr. Ray 
was that Sri. Mudholkar had been . called 
upon in Annexure 2 to’ make preliminary 
verifications of the allegations contained in 
the original memorial and he had no juris- 
diction to go into allegations contained in 

e supplementary memorial. This conten- 
tion has no substance. In fact Sri Mudhol- 
kar did not make an inquiry into any allega- 
tion which was not the subject-matter of 
the original memorial. He had merely call- 
ed upon parties to give further particulars 
of the allegations in the original memorial. 
Those further particulars he had jurisdiction 
to examine and in fact he did examine. 
Chapter I of the impugned report Sri 
Mudholkar clarified the . position, He had 
observed thus: i 


“In my letter dated 8th May, 1968, I 
had invited the memorialists to furnish fur- 
-ther particulars regarding the allegations 
made by them in the memorial. A State- 
ment was filed before me by Mr. Ganga- 
dhar Mahapatra and was adopted on behalf 
of such of the memorialists as were repre- 
sented.” oe 
He also stated: 


“Whether a particular allegation is de- 
finite or not has to be ascertained only by 
a reference to the memorial and excludes 
consideration of any fresh allegation even 
though it may be definite in its nature. 


xX xx xx 

In the further particulars furnished by 
the memorialists, additional charges have 
been levelled against Dr. Mahtab of show- 
ing undue favours to some building con- 
tractors by granting them large and profi- 
table Government contracts. These charges 
are not separately made in the amassing 
wealth made in the memorial. I have exa- 
mined them and have dealt with them at 
the appropriate place.” 


i _ The aforesaid extracts would clearly 
establish that Sri Mudholkar only made pre- 
liminary verifications of the allegations made 
in the original memorial as enjoined upon 
him in Annexure 2 and did not travel 
beyond his jurisdiction in inquiring into any 
independent allegation not covered by the 
memorial. This contention is accordingly 
rejected. 

24. It was further contended by 
Mr. Ray that the conclusions reached in the 
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' Mudholkar to hold the impugne 
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sper report are such that no reason- 
able man could arrive at those conclusions 
on the materials on record, In other words, 
the conclusion of Sri Mudho recom- 
mending.. pppointment of a Commission of 
Inquiry i$! based on no evidence. This con- 
tention is wholly without any merit. The 
report has fully discussed the materials on 
the basis of which further probe was sug- 
gested in respect of the aforesaid four mat- 
ters. There may be difference of opinion 
amongst different persons about the ultimate 
conclusion to be drawn; but hardly there 
is any basis for the contention that the con- 
clusions were reached without any founda- 
tion or were such that no reasonable man 
could reach them. 

25. The last contention of Mr. Ray 
which was not seriously pressed is that once | 
the State Government had arrived at a con- 
clusion that there was no prima facie case 
for appointing a-Commission of Inquiry, it 
had no further jurisdiction to appoint Sri 
inquiry. 
We find no substance in this contention. 
The State Government is not barred by prin- 
ciples of estoppel or res judicata. The 
satisfaction reached by the State Govern- 
ment that there was no prima facie case 
for appointment of a Commission of pany 
was entirely subjective and was a purely ad- 
ministrative decision. It is open to the State 
Government to re-examine the same conclu- 


. sion from time to time and arrive at a dif- 


ferent conclusion if materials are found. 

en there was a memorial to the Presi- 
dent that there was a prima facie case for 
appointment of a Commission of Inquiry, the 
State Government acted very fairly in get- 
ting the matter examined by a High fudi- 
cial Authority to determine whether a case 
for a further probe can be made out. 


26. We would now sum up our con- 
clusions as follows: 

(i) A writ of certiorari can issue against 
a non-statutory body if other conditions for 
issuing the writ are ed, 

(ii) The enquiry before Sri Mudholkar 
was purely administrative and not quasi- 
judicial and he had no duty to act judicially. 


(iii) The administrative proceeding be- 
fore Sri Mudholkar was not converted into 
ares edicts! character, merely because he 

owed the concerned persons some oppor- 
tunity of giving evidence or explanation. 
Even in a purely administrative proceeding 
an authority is not precluded to act in a 
just and fair manner. 

(iv) The enquiry by Sri Mudholkar did 
not affect Dr. Mahtab’s rights or interest in 
any manner, The real purpose of the en- 
quiry was to make a preliminary verification 
of the materials to determine whether a fur- 
ther probe is to be made by a Commis- 
sion of Inquiry. 


'{v) If such rights and interests had 
been affected, the inquiry would have been 
quasi-judicial in character even though An- 


1871 Kishorelal v. Devilal (Misra J.) 
mexure 2 did not impose any duty <o act 
judicially. 


(vi) In fact, Sri Mudholkar followed 
the principle of natural justice in conduct- 
ing the inquiry as was appropriate in the 
facts and circumstances of the case. _ 

- (vii) Sri Mudholkar’s change of mind at 
the close of the inquiry not to a 
comprehensive questionnaire to Dr. Mahtab 
as was contemplated by him at an earlier 
stage did not introduce any infirmity in the 
observance of the principles of natural jus- 
tice in the facts and circumstances of the 
case, 

(viii) Sri Mudholkar made preliminary 
verification only into the allegations made 
in the original memorial and not into any 
independent allegations made in the sup- 
plementary memorial not covered by the ori- 
ginal memorial, xa 

(ix) The criticism that the conc-usions 
of Sri Mudholkar were such as could aot be 
peace by any reasonable man is un‘ound- 


(x) The State Government fully acted 
within jurisdiction in getting the allegations 
verified by Sri Mudholkar, even though ear- 
lier it had the satisfaction that there was no 
prima facie case. 

27. On the aforesaid conclusions, we 
find no merit in this writ applicatiòn. It is 
accordingly dismissed; but in the crcum- 
stances without costs. 

28. We record our appreciaton of 
the assistance given to us by the learned 
counsel for the parties and by Sri G. B. 
Mohanty. 

PATRA, J.:— 29, I agree. 

Writ petition dismissed. 
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Kishorelal Gupta, Fetitioner v. Devilal 
Kalwar alias Gowalla, Opposite Party, 

Civil Revn. No. 877 of 1969, D/- 21-9- 
1970 from order of R. S. P. Patnaik, Mun- 
sif, Deogarh, D/- 27-11-1969. 

(A) Civil P. C. (1908), Order 14, 
Rule 5 (1) — The Court can frame an addi- 
tional issue and allow the parties te lead 
evidence thereon even after the commence- 


ment of ar ents. (X-Ref: Civil P. C. 
(1908), Order 18, Rule 2, Explanation 
(Orissa).) (Paras 5, 6) 


(B) Civil P. C. (1908), Section 115 — 
Revision against order allowing parties to 
lead evidence on an additional issue is not 
maintainable. .AIR 1970 SC 406, Folowed. 

(Para 6) 

The reason is that such an order is not 
a case decided within the meaning of Sec- 
tion 115 as it does not decide any mater in 
controversy in the litigation, AIR 1970 SC 
406, Followed, (Paras 7, 8) 
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Cases Referred: Chrorological 

(1970) AIR 1970 SC 406 (V 57) = 
1970-1 SCR 485, Baldeo Das Shiv- 
lal v. Filmistan Distributors (India) 
Pvt. Ltd. 

(1964) AIR 1964 SC 497 (V 51) = 
1964 SCD 485, S. S. Ehamna v. 
F. J. Dillon 

R. Das, for Petitioner; S. C. Ghose, for 
Opposite Party, 

ORDER :— The opposite party has in- 
stituted Money Suit No. 8 of 1968 against 
the petitioner. That suit is for a decree for 
Rs. 500/- as damages for defamation. 

2. Issues were struck in the suit and 
the trial began from 28th October, 1969. 
Witnesses for the parties were examined. 
On 8-11-1969, the evidence was closed: 
The learned trial Judge passed the follow- 
ing order: i 

“Further hearing resumed. Examined 
and cross-examined D. W. 2 Lambodar 
Lakra and D, W. 3 Gangadhar Rana. Exts. 
A to A (2) are marked. Evidence of de- 
fendant is closed as he declines to adduce 
further witness. Since the plaintif is entitl- 
ed to adduce rebuttal” evidence on Issue 
No. 5 Bisa Boi and Sindhu Kumari are exa- 
mined and cross-examined as P. Ws. 2 and 
8. Since they want to argue further on 
point of law, call on 4-11-1965 for further 
arguments.” 


3. The matter was adjourned on the 
4th November, 9th and 11th November, 
1969 and on the further adjourned date of 
15-11-1969, the plaintiff made an application 
to add an issue on the publication in Kansar 
locality. The learned trial Judge heard par- 
ties on that prayer and passed an order on 
27-11-1969. Ultimately he directed another 
issue to be raised to the following effect:— 

“Whether the -publication of defamatory 
words in Kansar locality made by the de- 
fendant tpearhing the plzintif is true P” 
and directed parties to lead further evidence 
on that issue. 

The defendant, aggrieved by that order, 
is the petitioner. 

: Mr. Das, learned counsel for the 
petitioner contends that the impugned order of 
the learned trial Judge is not only illegal, 
but it is vitiated on accourt of material ir- 
regularity in exercise of jurisdiction. After 
the evidence had been closed and the parties 
‘were proceeding with the argument, the 
learned trial Judge had no jurisdiction to 
direct an’ additional issue to be raised and 

er evidence to be taken. 

Order 14, Rule 1 C. P. C. provides— 

“(1) Issues arise when a material propo- 
sition of fact or law is affirmed by the one 
party and denied by the other. 

(2) Material propositions are those pro- 
positions of law or fact which a plaintiff 
must allege in order to show a right to sue 
or a defendant must allege in arder to con- 
stitute his defence. 

x x x x x 

{4) x x x z x 
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(5) At the’ first hearing of the suit the 
court shall, after reading the plaint and 
the written statements, if any, and after 
such examination of the partiés ás may ap- 
pear necessary, ascertain upon what material 
propositions of fact or of law the parties 
are at variance, and shall thereupon proceed 
to frame and record the issues on which 
the nent decision of the case appears to 
depend. i 

(6) x x x x x” 
Rule 5 provides:— `. 

e court may, at any time before 
passing a decree, amend the issues or frame 
additional issues on stich terms. as it thinks . 
fit, and all such ‘amendments ‘or’ additional 
issues as may be necessary for determining ` 
the matters in controversy between the 
parties shall be so made or framed.” 


5. Thus it is clear that the duty to 
frame issues is put on the court and power 
inheres in the court to amend existing issues 
or frame additional issues. on such terms as 
the court thinks fit. In exercise of this 

ower, the court while the arguments had 

bese framed an additional issue and 
thought it fit to allow parties to lead evi- 
dence on the additional: issue as it was 
necessary for determining the matter in con- 
troversy. The jurisdiction exercised by the 
court is in terms of Rule 5 (1) of Order 14 
of the Code, 


6. Order 18,- Rule 2 has been 
amended in this Court by adding the follow- 
ing at the end of Rule 2:— 

“Explanation:— 

Nothing in this rule shall affect the 

jurisdiction of the Court to direct any party 
to examine any witness at any stage, for 
reasons to be recorded by the court in writ- 
ing. 
The net effect of this amended provision 
read with the relevant provisions in Order 
14 already referred to, is that the Court had 
jurisdiction to pass the order in question and 
no objection can be taken to the same. 
There is an initial hurdle in the path of the 
proar I reserved that aspect to the 
ast because I considered it proper to make 
the position in law clear. . 


Section 115, C. P. C. provides: 


“The High Court may call for the re- 
cord of any case which has been decided 
by any Court subordinate to such High 


Filmistan Distributors _ (India) Pvt. Ltd., 
AIR 1970 SC 406, laid down j 

“But it was not decided in Major S, S. 
Khanna’s case, AIR 1964 SC 497 that every 
order of the Court in the course. of a suit 
amounts to a case decided. A case may be 
said to be decided, if the Court adjudicates 
or the purposes of the suit some right or 
obligation of the parties in controversy; 
every order in‘ the suit cannot be regarded 


A. Nayak v. K. Behera (Misra J.) 


_ Civil Proce 


À. I. R. 
as a case decided within the meaning of 
Sec. 115. of the Code of Civil Procedure.” 

T. The impugned order in this case 
cannot be said to be a case decided. No 
matter in controversy in the litigation was 
disposed of by the. impugned order. 

8. think, a revision in the facts 
and circumstances of this case is not main- 
tainable. Even if it was maintainable, there 
is no case made out calling for interference 
with the impugned order. ; 

9. The revision fails and is dismiss- 
ed, The opposite party shall be. entitled to 
his costs. Hearing fee of Rs. 32/-. _- 

Revision dismissed. 
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Antarjyami Nayak, Petitioner v. Kula- 
mani Behera and others, Opposite Parties. 

Civil Revn. No. 56 of 1970, D/- 16-9- 
1970 from order of A. V. Rama Rao, Mun- 
sif, Puri, D/- 10-11-1969. 

Civil P. C. (1908), Order 9, Rules 4 
and 2 — Court has jurisdiction to restore 
suit even where plaint was not admitted for 
non-filing requisites for processes for de- 
fendant as required by Order 7, Rule 9 (1A) 
as amended by Orissa High Court. | (X-Ref: 


. Civil P. C. (1908), Section 151, Order. 7, 


Rule 9 (l-A) (as amended by Orissa High 


‘ourt).) aa ; (Paras 2, 8 
Such order rejecting the plaint shoul 
be construed as an order under Order 9, 


Rule 2 as there is no other provision for dis- 
missing the suit for non-payment of the 
process-fee, Hence to such case would ap- 
ply Order 9, Rule 4 which governs the case 
of restoration of suit dismissed prior to the 
trial. Even if Order 9, Rulé 4 did not ap- 
ply, if a proper case is made out the -Court 
can restore the suit by exercising its in- 
herent power under Sec. 151. (Paras 2, 8) 

B. Biswal, for Petitioner. 

ORDER :— Money Suit No. 248 of 
1969 in the Court of the learned Munsif, 
Puri, was filed on 29-7-1969 seeking to reco- 
ver a sum of Rs, 710/- on the basis of a 
promissory note, On -2-8-1969, upon exami- 


. nation of the plaint it was found to be in 


order, The’ learned’ Munsif directed the 
plaintiff to file the requisites for summons to 
the defendants by 14-8-1969. On 14-8-1969, 


no steps were taken by the plaintiff when 
the case was called. The plaint was ac- 


cordingly dismissed, An application for res- _ 


toration of the suit. under Order 9,. Rule 4, 
Civil Procedure Code was filed on 10-9-1969 


‘and was registered as Misc. Case No. 215 


of 1969. T several adjournments, on 
10-11-1969, the learned Munsif took up that 


aires proceeding for disposal. He 


came to hold 
“The applveiina under Order 9, R. 4, 


ure Code is misconceived. By 
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14-8-1969 the date on which the suit was 
disposed of the. plaint was not admitted at 
all. On 14-8-1969 orders were passed for 
rejecting the plaint for the failure of the 
plaintiff to take steps, There was no di 
missal of ‘the suit.” ; 
This Civil Revision is directed against the 
dismissal of the miscellaneous proceeding. 

2. - The view taken by the learned 
Munsif seems to be not justified. Rules 1, 
2 and 3° of Order 9, Civil Procedure Code 
provide, 
“1, On the day fixed in the summons 
for the defendant to appear and answer. the 

arties shall be in attendance at the court- 
ouse in person or by their respective plea- 

ders, and the suit shall then be heard unless 
the hearing is adjourned to a future day 
fixed by the- Court. . 

7 ere on the day so fixed ž# is 
found that the summons has not been serv- 
ed upon the defendant in consequenc2 of 
the failure of the plaintiff to pay the court- 
fee or postal charges (if any) chargeable for 
such service, the Court may make an crder 
that the suit be dismissed:  - : 

Provided that no such order shal. be 
made although the summons has not been 
served upon the defendant, if on-the day 
fixed for him to appear and answer he at- 
tends in person or by agent when he is al- 
lowed to appear by agent. 


. Where neither party appears when 
the suit is called on for hearing, the Court 
may make an order that the suit be dismiss- 
ed ” 


The purpose of quoting all-these three rules 
is to indicate that by the time the stage 
for Rule 4 is set the dismissal under Eules 
2 and 8 is contemplated and those two rules 
are expected to be the only rules under 
which the suit could be dismissed. Under 
the Code of Civil Procedure, as _ it. stood, 
- there was no requirement to pay the pro- 
cess fee along. with ‘the plaint, and on ad- 
mission of the plaint the requisites arə to 
be filed. By an amendment made in this 
Court in Order 7, Rule 9, Civil Procedure 
. Code with effect from 7-5-1959 the. follow- 
ing has been added as (1-A). 

“The plaintiff shall present with his 
plaint: 

1) same esse osso’ e... e.a.’ «20 

(ii) draft forms of summons and fees 
for the service thereof.” 

Thus the plaintiff is required to make 
the payment of the process fee as a condi- 
tion precedent to the admission of the phiint. 
The learned Munsif has, therefore, indicat- 
ed that as the plaint had not been- admitted 
the order of dismissal passed by him on 
14-8-1969 was not one dismissing the suit. 
This position seems to be somewhat curious. 
He had already registered a suit and the 
order was being passed in the suit as regis- 
tered by him. It is true that the plaint had 
not been admitted on account of the fact 
that under Order 7, Rule 9 (1-A) Civil Pro- 
- jcedure Code requisites for processes for the 
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defendants are to be filed before the plaint 
is admitted. But any such dismissal must 
really be covered within the purview of 
Rule 2 as there is no other provision for dis- 
missing the suit for non-payment of thej. 
process-fee. Order 9, Rule 4 governs the 
case of restoration of a suit which"is dismiss- 
ed prior to the trial. In such circumstances 
to exclude from the purview of Order 9, 
Rule 4 contingencies as in hand would lead 
to difficulty. I would, therefore, construe 
the order- passed on 14-9-1969 to be one 
within the scope of Order 9. Rule 2, Civil 
Procedure Code and, therefore, hold that 
Rule 4 applied. The learned Munsif was 
wrong in holding that he had no jurisdiction, 
to restore the suit. ; 

8. Even if Rule 4 did not apply, I 
am of the view that a proper case has been 
made out for-restoring the suit. It is well 
settled that if a provision is not available in 
the Code to do justice to the parties, the 
residual provision in Section 151, Civil Pro- 
cedure Code can be availed. Certainly a 
case was made out in the present facts for 
restoring the suit by exercise of inherent 
power if the learned Munsif was of the view 
that Rule 4 did not apply. Court-fees worth 
more than Rs. 100/- had been paid on the 
plaint and on the very first date on which 
compliance was required there was a failure. 
There was also an explanation offered for 
the failure. In such circumstances, a very 
strict view_should not have heen taken and 
the learned Munsif should not have forgot- 
ten that the main purpose for which he ex- 
isted was to do justice to the parties and 
not to go by penalties only, Taking any 
view of the matter I am satisfied that thel, 
jurisdiction was not properly exercised and 
dismissal of the miscellaneous petition was 
not justified. I “would accardingly~ vacate 
the order dated 10-11-1969 and direct that 
Money Suit No. 248 of -1969 be restored to 
file. The plaintiff undertakes to file the 
requisites immediately when he is called 
upon to do so. If there was appearance for 
the defendants I would: ‘have put the. peti- 
tioner to terms, but the defendants in spite 
of notice have’ not appeared in this Court. 
The revision is allowed without costs. 

Revision allowed. 
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A. MISRA, J. - 
Rajkishore Jena, Petitioner v. Raja alias 


Kalasi Sahu and others, Opposite Parties. 


-Criminal Revn. No. 488 of 1968, D/- 
7-9-1970, from order of A, C. Das, Judicial 
Magistrate, Ist Class, Khurda, D/- 20-9- 


(A) Probation of Offenders Act (1958), 
Section 11 (2) — The accused, the prosecu- 
tion and even a private complainant in State 
prosecutions can -appeal under Section 11, 
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but only against propriety of order under 
Sections 8 and/or 4 and not against sub- 
stantive conviction or acquittal, (X-Ref: 
Criminal P. C. (1898), Section 489) (X-Ref: 
Probation of Offenders Act (1958), Sec- 
tions 3 and 4), (Paras 9 and 11) 

(B) Criminal P. C. (1898), Section 439 
— Suo motu revisional jurisdiction must be 
exercised sparingly and in exceptional cases 
only, and not where available appeal remedy 
is not resorted to. _ (Para 11) 

R.-C. Patnaik, H, Mohapatra and A. K. 
Misra, for Petitioner; G. Bohidar, A. K. Tri- 
pathy and R. N. Moharana, for Opposite 
Parties. 

ORDER :— The opposite parties who 
stood their trial for offences under Sec- 
tions 328, and 825/149 Indian Penal Code 
were found guilty and convicted thereunder, 
but instead of any sentence being passed, 
they were ordered to be released under Sec- 
tion 4 of the. Probation of Offenders Act on 
each of them executing a bond for Rupees 
'1,000/- to keep peace and be of good 
behaviour for one year. an 

2. -The prosecution case, in brief; is 
that on 14-2-67 at about 4.00 p.m., while 
Kulamoni (P. W. 2) was returning from the 
house of one Lokenath Patnaik after delivery 
of certain vegetables, he was waylaid by the 
accused persons who assaulted hi with 
lathis causing as many as 7 injuries includ- 
ing one on the head of the left fibula with 
mild degree of displacement of upper frag- 
ment. On a report lodged at the P. S. police 
investigated and ultimately put the accused 
on trial for offences under Sections 323 and’ 
825/149 Indian Penal Code. 


The defence version is that P, W. 2 
along with two others obstructed accused 
Bula from taking their cattle to the kine 
house and there was mutual assault between 
him and Bula, during which, P.. W. 2 fell 
down and sustained: the injuries, The other 
accused deny their presence at the place of 
occurrence, The learned Magistrate who 
tried the case rejected the defence. version, 
accepted the prosecution case, found the ac- 
cused guilty of offences under Sections 323 
and 825/149, Indian Penal Code and con- 
` yicted them, as stated above. 


3. The present revision has been 
filed by Rajkishore, who lodged the F. I..R. 
questioning the propriety of the order pass- 
ed by the learned Magistrate in resorting to 
the provisions of Section 4 of the Probation 
` of Offenders Act and releasing the accused 
on their furnishing bonds instead of award- 
ing appropriate sentences for the offences for 
which they were’ convicted. : 


4, . Learned counsel for opposite’ 


parties contends that this revision is incom- 
petent in view of the right of ap- 
peal provided under Section 11 of the 
Probation of Offenders Act and this being a 
State prosecution, the complainant has no 
locus standi to question the order of the 
learned Magistrate. : 


; À 
Rajkishore v. Kalasi Sahu (A. Misra. |.) 


. in the Code, where 


-tences of the former co 
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5. The two points that arise for con- 
sideration are: (1) Whether in view of the 
provisions contained in Section 11 of the 
Probation of Offenders Act, the revision is 
maintainable and (2) whether on merits, the 
learned Magistrate was justified in resorting 
to the provisions of Section 4 of the Proba- 
tion of Offenders Act. 


. 6, Point No. 1. It is contended by 
learned’ counsel for petitioner that the revi- 
sion is not’ barred, because firstly, this bein: 
a State prosecution, the complainant coul 
not have filed an appeal under Sec. 11 of the 
Probation of Offenders Act, secondly, the bar 
under sub-section A of Section 489, Crimi- 
nal Procedure Code is limited only to per- 
sons who could have appealed but have not 
and thirdly, it leaves untouched the juris- 
diction of the High Court to exercise its re- 
visional power suo motu, either. on -report 
under Section 438, Criminal Procedure Code, 
on information received from third parties or 


‘which otherwise comes to the knowledge of 


the Court. 


On the other hand, it is argued by 
learned counsel for opposite parties that 
even in State Prosecutions the private com- 
plainant is entitled to prefer an 
under Section 11 of the Probation of Of- 
fenders Act and having not done so, this re- 
vision is incompetent. It is further contend- 


ed by him that sub-section (5) of Sec- 
tion: 489,- Criminal Procedure Code com- 
pletély debars entertainment of revision in 


pee were an appeal lies and has not been 
ed. 


7. The point that arises is whether 
against an order passed under Section 4 of 
the Probation of Offenders Act in, a State 
prosecution the right to prefer an appeal 
contained in Section 11 of that Act is avail- 
able only to the accused or the prosecution 
as well, and in any case whether a private 
complainant also can prefer an appeal, 

8. Section 11 of the Probation of 
Offenders 


tained in the Code or any other law, an 
order under this Act may be made by any 
Court empowered to try and sentence the 
offender to imprisonment and also by the 
High Court or any other Court when the 
case comes before it on appeal or in revi- 


sion. 

(2). Notwithstanding anything contained 
an order under Sec- 
tion 8 or Section 4 is made by any court 
trying the -offender (other than a High 
Court), an appeal shall lie to the court to 
which appeals ordinarily lie from the ‘sen- 

urt.” 
It is contended on behalf of the petitioner 
that the intention of the Legislature in enact- 
ing sub-section p of Section 11 was only 
to remove any doubt regarding the right of 
appeal conferred on a convicted person, in 
spite of the indulgence extended to him 
under Section 8 or Section 4 of the Proba- 


appeal , 


Act, so far it is relevant, stands 


us:— 
“11 (1). Notwithstanding anything con- - 
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tion of Offenders Act as the stigma af a 
conviction would still remain.. This being 
the sole object, it should be held that sub- 
section (2) is not enacted to enable an ap- 


` peal by the prosecution and much less by 


a complainant who has no locus standi in a 
criminal proceeding which is initiated at the 
instance of the State. There being thu; no 
right of appeal for the prosecution against 
an order under ` Section 4 of the Act, the 
revision is not competent. 

-9. Sub-section (2) of section 11 
commences with the words “notwithstand- 
ing anything contained in the Code... .” 
and provides in unqualified terms that “an 
appeal shall lie to the court....”.  Uader 
the Code of Criminal Procedure, the appeal 


` provisions are concerned only with orders 


of substantive, acquittal or conviction, while 
the appeal provisions in Section 11 (2) of 
the Act deat with something distinct rom 
the fact of conviction or acquittal, On a 
proper construction of this provision, it 
appears reasonable to hold that the arpeal 
envisaged under Section 11 (2) of the Act 
not being against substantive acquittal or 
conviction, but .against the propriety of the 
order passed under Section 8 or Secticn 4 
of the .Act, the intention of the Legisleture 
is to confer such a right both on the prose~ 
cution and the accused. 


If the Legislature intended that this 
right of appeal is to be confined to the ac- 
cused only and not to the prosecution, sub- 
section (2) of Section 11 would be im- 
perceptibly linked up with the Cods of 
Criminal Procedure which is not in ccnso- 
nance with the words “notwithstanding any- 
thing contained in the Code..” occurrin 
at the commencement of the section. Of, 
course, the scope of such an appeal by the 
prosecution is circumscribed to the I-mits 
of judging the propriety of the order of 
correctional treatment passed by the court. 
Therefore, in my view, the right of appeal 
conferred under Section 11 (2) of the Azt is 
available not only to the accused, but tc the 
prosecution as well. 


10. It is urged by learned counsel 
for petitioner that in State prosecut‘ons, 
though the private prosecutor or the com- 
plainant is not entitled to prefer an appeal 
against an order of acquittal, it is well set- 
tled that in terms of Sec, 489, Criminel P. 
Code a revision filed by him is maintainable. 
On that analogy, therefore, even if iz be 
held that the prosecution can prefer an 
appeal under section 11 (2), the private pro- 
secutor whose status is nothing more than 
that of a witness in such proceeding is not 
competent to prefer an appeal. Therefore, a 
revision filed by him invoking the jurisdic- 


tion of the. Court under Section 489, Cri- | 


minal Procedure Code is maintainable, 

11. It is no doubt true that in State 
prosecutions, the role of the complainart is 
that of a witness when the trial starts. At 
the same time, it will not be correct to say 
that the complainant is not a person interested 
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in the outcome of the case. Therefore, his 
interest is necessarily higber than that of an 
ordinary witness examined to testify to cer- 
tain aspects of the prosecution case. This 
higher interest of the complainant is taken 
into consideration as the basis for entertain- 
ing a revision application filed by the com- 
piainsat against an order of ecquittal. Apart 
om it, the language of sub-section (2) of 
Section 11 seems to comprehensive, 
flexible and unrestricted as to the person 
who can prefer an appeal. This being so, 
there may be no . justification for confining 
the right of srpa . conferred under Sec- 
tion 11 (2) only to the accused on the one 
hand and the State on the other in State 
prosecutions, but it must be construed that 
the privilege of filing an appeal conferred 
under Section 11 (2) within the circum- 
scribed limits of the question of propriety 
of the action taken under Section 3 or 
Section 4 is available to a private prosecutor 
as well, In any view of the matter, in my 
opinion, the petitioner in. this case who was 
e complainant being entitled to prefer an 
appeal under Section 11 (2) and not having 
done so, the revision is not maintainable. It 
is further urged on behalf of the petitioner ` 
that even if it be held that the petitioner’s 
application for revision is not maintainable, 
there is no bar to the Court suo motu as- 
suming jurisdiction under Section 489, Cri- 
minal Procedure Code when the facts have 
come to its knowledge. Even so, suo motu 
revisional jurisdiction is to be exercised spar- 
ingly and in exceptional cases. do not 
find any exceptional circumstance which 
would justify exercise of such revisional 
jurisdiction suo motu, 

12, In the result, the revision fails 

and. is accordingly dismissed. 
Petition dismissed. 





AIR 1971 ORISSA 195 (V 58 C 58) 
R. N. MISRA, J, 

Bhabagrahi Misra, Appellant v. Man- 
govinda Moharana, Respondent. 

Second Appeal No. 618 of 1966, D/- 
1-9-1970, from order of D. Hota, Sub-J., 
Kendrapara, D/- 27-8-1966. 

. Limitation Act (1963), Articles 64, 65 
~~ Permissive possession dozs not become 
adverse unless there is some positive overt 
act indicating that it became adverse, AIR 
1959 Madh Pra 23 & 1966 All LJ 166, Fol- 
lowed. (Para 4) 

Thus where the father along with mem- 
bers of his family was a permissive occupant 
it cannot be held that merely because the 
father died and the son came into posses- 
sion, the son’s possession became adverse. 

(Para 4) 
Cases _ Referred: Chronological Paras 
(1966) 1966 Al LJ 166 = ILR 
(1966) 2 All 74, Nand Gopal v. 
Brij Mohanlal 


BO/CO/A907/71/JHS/K 


196 Ori. (Prs. 1-5)-[Pr. 1] L. I. Corporation v. Sanaka Sundari (Misra C. J.) 


(1959) AIR 1959 Madh Pra 28 
(V 46) = 1959 MPL] 617, Beni 
Madhav Prasad v. Rasiklal Ambalal 4 
S. Misra (1) and S. C. Misra; for Ap- 
pellant. no 
`.. JUDGMENT :— The plaintiff is in ap- 
, peal against an affirming judgment of the 
Subordinate Judge, Kendrapara. He sued for 
title and recovery of possession of the dis- 
puted - property upon ejectment .of the de- 
fendant No. 1 from the house standing on 
the disputed property, The total extent of 
the disputed property is 3 decimals and 6 
kadis; 2 decimals appertain to plot No. 612 
and the remaining’ to plot No, 618. . 


2, The plaintiffs contention was 
that the defendant No. 1: was a permissive 
occupant of the disputed’ property which 
- belongs to him. The defendant No. 1 is a 
carpenter. He and before him his father 
were doing the work of the plaintif and 
’ were permitted to occupy the house.. In 


paragraphs 10 and 12 of the written state- .— 


ment this permissive occupation has also 
been admitted in clear terms. Notwithstand- 
ing that fact, the learned trial Judge gave a 
decree in part holding that the plaintiff was 
entitled to his claim in plot No. 618; but in 
respect of the house in, plot No. 612, the 
defendant No. 1 had acquired title by ad- 
verse possession, . 

' g Two appeals were filed — one 
by the plaintif and the other by the defen- 
dant — in the lower appellate court. The 
leatned appellate Judge dismissed both the 
appeals. The present appeal before this 
court is only by the plaintiff, the claim hav- 
ing been confined to plot No. 612. 

4. From the plea taken in the writ- 
ten statement, which has been referred to 
above, it is difficult to find that there was 
any claim of adverse possession in regard to 
‘this property. The plaintiff had anterior 
title which has been found.. When the de- 
fendant No. 1 came forward with the claim 
of adverse title it was for him to: establish 
it. In view of the specific plea foundation 
for a claim of adverse possession was not 
laid and the learned Appellate Judge seems 
to have gone wrong in affirming the decree 
of the trial Court that a claim for adverse 
title had been established. The courts 
below seem to have taken. the view that 
even if the father was ‘a permissive occu- 
pant with the coming of the son; the pos- 
session became adverse. There is material 
on record that the permissive occupation was 
in respect of the entire family and the son 
was also living in the family along with the 
- father during the lifetime of the father. In 
such circumstances, it cannot be held that 
merely because the father died and the son 
came into possession, the son’s possession 
became adverse. It is well settled that when 
possession commences in a permissive cha- 
racter it does not become adverse unless by 
some positive overt act it is indicated that 
such possession -became adverse either in the 
hands of the successor -or, even in the hands 


s A. I. R. 


of the original permissive occupant. . The 
legal position seems to have been clearly 
laid down in the case of Beni Madhavprasad 
v. Rasiklal Ambalal, AIR 1959 Madh Pra 23 - 
and in the case of Nand Gopal v. Brij Mohan 
Lal, 1966 All LJ 166.. In view of such 
position in law, I think the courts below 
went- wrong in overlooking the admission in 
the ‘written statement and decreeing the 


. title of the defendant on the footing of ad- 


yerse possession, i 

5. The appeal succeeds and. the 
plaintiff's suit is also decreed in respect of 
plot No. 612. There would, however, be no 
order as to costs as there is no appearance 


for the respondent. f 
Appeal allowed. 
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AIR 1971 ORISSA 196 (V 58 C 59) 
G. K. MISRA, C. J. AND B. K. PATRA, J. 
Divisional Manager, Life Insurance Cor- 
poration of India, Cuttack, Petitioner v. Smt. 
Sanaka Sundari Sen and others, Opposite 
Parties. da 
O. J. C. No. 1563 of 1968, D/- 26-8- 
1970. Bs 
(A) Constitution of India, Art. 226 — 
Exror apparent on face of recard — Appeal 
filed before A. D. M. (Executive) under Orissa 
House Rent Control Act (81 of 1958) — Ap- 
peal transferred to file of A. D, M. (Judicial) 
under S; 22 of Orissa House Rent Control Act 
(4 of 1968) after it came into force — Act 
of 1968 had retrospective operation from 
date prior to date of filing. of appeal — 
Order of A. D. M. (Judicial) tbat appeal 
before A. D. M. (Executive) was not com- 
petent is an error apparent on face of rè- - 
cord — Order quashed. (Para 4) 


(B) Houses and Rents — Orissa House 


‘Rent Control Act (81 of 1958), Ss.’5 (1) and 


11 — Orissa House Rent Control Rules 
(1959), R. 8 — Application ‘for fixation of 
Fair Rent under Section 5 (1) — Rule 8 
of the Rules, though not the Act, requires 
Rent Controller to take evidence and record 
it in full — Enquiry mandatory — Local 
inspection made in absence of tenant can- 
not be substituted for evidence -— Both 
parties must be given opportunity to adduce 


- evidence as to situation, locality, condition. 


of premises, amenities provided therein and 
rental value fixed by Local Authority. f 
ras 5, 6) 


(Paras 
_R. C, Patnaik, for Petitioner; B. K. Pal, 
for Opposite Parties, 

G. K. MISRA, C. J.:— The petitioner 
is admittedly the tenant under opposite 
party Nos. 1 and 2. On 29th of June, 1966 
an application was filed by the landlords 
under Section 5 (1) of the Orissa House 
Rent Control Act (Orissa Act XXXI. of 
1958) for fixation of fair rent. The existing 
rent was Rs, 225/- per month. The peti- 
tioner filed a written statement asserting that 
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the existing rent was fair, “The application 
- was dismissed for default on 28-12-1966. On 
12th of January, 1967; an pepreaton for 
restoration was filed by the landlords. The 
application was restored without notice to 
the petitioner. After the restoration, the 
petitioner did not-appear in the case as he 
had no notice of the restoration. On llth 
of April,-1967,. the House Rent Controller 
, made a local inspection. He passed final 
order on 29th of April, 1967 fixing the fair 
rent of the house at Rs. 500/- per month. 
On 4th of July, 1967, the petitioner filed an 
appeal before the Additional District Magis- 
trate (executive), Balasore, The appeal was 
dismissed on 20th of September, 196€, by 
the Additional District Magistrate (Judicial). 
The present writ application has been filed 
asking for a writ of certiorari to quask the 
appellate order, 


2. . 

held that though the order of restoration 
was made without notice to the petitioner, a 
registered notice had been served or the 
petitioner subsequent to the. restoration and 
-as.no objection was taken to the illegality in 
` the matter of restoration, the restoration was 
valid. He further held that though Crissa 
Act 4 of 1968 was assented to by the Presi- 
dent on 17th of February, 1968, when it 
came into force, it had retrospective opera- 
tion with effect from 4-5-1967 by virtue of 
Section 1 (8) of that Act and as suck the 
appeal should have been filed before the 
A. D. M. (Judicial) and the filing of the ap- 
peal before the A, D. M. (Executive) was 
incompetent. On merits, he.dismissed the 
appeal after having made a, personal inspec- 
tion himself that the rent was fair. | 


8. Mr. Patnaik does not challenge 
the order of restoration as he is to succeed 
on merit in this case. The order of restora- 
tion without notice to the petitioner was 
bad. There is no material to establish that 
subsequent to the restoration the petitioner 
was served with notice and he did not take 
objection to the restoration after service of 
notice. This point need not however be 
further pursued as Mr. Patnaik does not 
challenge the order of restoration, 

4, The view of the learned A. ©. M. 
(Judicial) that the appeal should have been 
filed before the A. D. M. (Judicial) cennot 
also be supported. The A. D. M. (Judicial) 
. was created an appellate authority by Crissa 
Act 4 of 1968 which came into forca on 
17-2-1968. No appeal therefore could be 
filed before the A. D. M. (Judicial) prior to 
17-2-1968. Doubtless the Act itself had 
retrospective operation with effect from 4-5- 
1967 by virtue of Section 1 (8); but this 
retrospective operation cannot be given effect 
to in relation to the power of the A. D. M. 
(Judicial) to entertain appeals. That would 
lead to absurd results. as the A. D. M. (Judi- 
cial) was created as a functionary under the 
Act with effect from 17-2-1968 and had no 
existence earlier. The appeal having been 
filed before the A, D. M. (Executive) was 


file of the A. D. M. (Judicial). 


The learned A. D. M. (JudicialY 
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competent and was rightly transferred from 
the file of the A. D. M. (Executive) to the 
i Section 22 
of the Orissa House Rent Control Act, 1967 
(Act 4 of 1968) makes the position clear. 
It says that notwithstanding the expiration 
of the Orissa House Rent Control Act, 31 
of 1958, all such proceedings pending before 
the Controller appointed under the said Act 
and all appeals pending thereunder shall 


‘respectively stand transferred to the Sub- 


divisional Magistrate and the Additional 
District Magistrate (Judicial). 

- On the aforesaid analysis, we are clearly 
of opinion that the learned A. D. M. (Judi- 
cial) acted contrary to law in holding that 
the appeal before the A. D, M. (Executive) 
was not maintainable. The error of law 
committéd by him is apparent on the face 
of the record. 

5. The -last question for considera- 
tion is whether - the fair rent fixed: at 
Rs. 500/- per month can be sustained in the 
absence of any opportunity having been 
given to the petitioner to establish his case 
that the existing rent was faiz, The enquiry 
was made under Orissa Act $1 of 1958, 
Section 11 thereof prescribes for enquiries, 
It runs thus: 

“For the purposes of an enguiry under 
this Act the Controller may— card 

(a) require the landlord to produce any 
book of account, document or other infor- 
mation relating to the house; ` 
o) enter’ and inspect the house; and 
c) authorise any officer subordinate to 

him to enter and inspect the house. 


It will be apparent from the aforesaid 
provision that the Act nowhere’ prescribes 
as to whether evidence will be taken in an 
enquiry and, if so, in what manner. In 
Rule 8 of the Orissa House Rent Control 
Rules, 1959 the procedure for enquiry is 
prescribed thus: 


“In, any enquiry before the Controller 
the evidence of each ‘witness shall be re- 
corded in full as the examination of the 
witness proceeds, No enquiry shall be ad- 
journed except for reasons to be recorded 
in writing.” . 

From the rule it is'clear that in an enquiry 
the Controller will give opportunity to the 
parties for adducing evidence, and if evi- 
dence is adduced, the same shall be record- 
ed in Even if the procedure in R. 8 
had not been prescribed, by ‘applying prin- 
ciples of natural justice parties must be 
allowed to give evidence in respect of an 
enquiry whereby rights are determined. ‘The 
procedure may not be elaborate but it can- 
not be curtailed altogether. A reasonable in- 
ference could be drawn in support of the 
aforesaid conclusion from -the definition of 
“fair rent” given in Section. 2 (2). “Fair 
rent” means rent reasonable having regard 
to the situation, locality, condition of the 
premises, amenities provided “herein and the 
rental value fixed by the local authority, 
if any. Thus various elements enter into 


° 


_ quashin, 


> 


-of the petitioner would 
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the concept of fair rent in Section 2 (2). 
Those elements are to be proved objectively 
and necessarily evidence is required to be 
given in the case; The evidence must be 
given by the parties themselves. Both 
Parties must therefore be given opportuni- 
ties to adduce evidence as to the situation, 
the locality, the condition of the premises. 
amenities provided therein and the rental 
[alae fixed by the-local authority. 

6. Admittedly, in this ease no 
enquiry was at all held. Both. the House 
Rent Controller and the ee authority 
relied upon their own local inspection and 
determined the fair rent. Section 11 does 
mot permit it. The fact that the Controller 
or the appellate authority can themselves 
inspect the house does not substitute evi- 
dence to be given by the parties in support 
of their case. An enquiry in such a matter 
is mandatory and as per rules the evidence 
must be taken in As there has been 
no -enquiry the ultimate finding reached in 
fixing the fair rent cannot be supported. 
We accordingly remand the case to the 
Controller to give full opportunities to the 


parties tó adduce evidence, The local in- 
spection already made by the Controller 
and the A. D. M. (Judicial) in the absence 


be ignored. It is 
open to the Controller and the appellate 
authority to make local inspection, if they 
so choose, after giving notice to the parties. 
7 In the result, the writ applica- 
tion succeeds. A writ of certiorari be issued 
cial) and the Controller, In the circumstan- 
ces, parties to bear their own costs. 
PATRA, J:— 8. I agree. 
Application allowed. 
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R. N. MISRA, J. 
Bhim Singh and another, Appellants v. 
Ratnakar Singh and others, Respondents. 
Second Appeal No. 335 of 1966, D/- 
11-8-1970, from order of G. S. Patnaik, Ist 
Addl. Sub-J., Cuttack, D/- 28-4-1966. 


(A) Transfer of Property - Act (1882), 


Section 44 — For granting relief under 
second part of Section 44, Court has to as- 
certain (i) whether disputed property con- 
stituted a dwelling-house (ii) whether it be- 
longed to undivided family and (iii) whether 
transferees are or are not members of that 
undivided family. 

(B) Transfer of Property Act (1882), 
Section 44 — Undivided family includes a 
group of persons who live in one house 
under one head or management — Undivided 
family ceases to exist on partition — (X-Ref: 
Partition Act (1893), S. 4) — (X-Ref: Words 
and Phrases — “Undivided family”). AIR 
1965 Orissa 111 & AIR 1950 Cal 111, Rel. 
on, ° (Paras 14, 16) 


BO/CO/A452/71/HGP/C 


the orders of the A. D. M. (Judi-, 


(Para 12) ` 


A.I. R. 


(©) Transfer of Property Act (1882), 
Section — Essence of undivided family 
is that there must be only one house un- 
divided amongst its members -—. Even if un- 
divided members raised independent struc- 
tures on undivided homestead it. constitutes 
dwelling house of undivided family:—.(X-Ref: 
Partition Act (1893), Section 4). (Para 19) 


. (D) Transfer of Property Act- (1882), 
Section 44 — Section prevents intrusion of 
strangers into family residence which is to 


be enjoyed by members of family alone in: 


spite of transfer of share therein to stranger— 
Stranger transferees who are thus debarred 
by law from exercising right to joint pos- 
session should therefore be kept out. AIR 
1867 Orissa 189 & AIR 1967 Mad 156, Rel. 


on. (Para 21) 
Œ) Transfer of Property Act (1882), 
Section 44 — en ‘plaintiff is entitled to 


protection under Section. 44, stranger pur- 
chasers are liable to be restrained from claim- 
ing joint possession — Even if they are put 
in possession they can be kept out by in- 
junction. The effect of such injunction 
would necessarily mean ejectment and there- 
fore a decree for ejectment in a suit for in- 
junction is sustainable — (X-Ref: Civil P. C. 
(1908), Order 7, Rule 7). (Para 23) 
Cases Referred: _ Chronological 
(1967) ATR 1967 Mad 156 (V 54) = 
1966-2 Mad LJ 182, Ramaswami 
__ Pillai v. Subramania: Pillai 
(1967) AIR 1967 Orissa 189 id 54) = 
83 Cut LT 1163, Udayanath Sahu 


Paras 


__v. Ratnakar Bej gr 
(1965) AIR 1965 Orissa 111 (V 52) = ` 
81 Cut LT 380, Paluni Dei v. 
__ Rathi Mallik 14 
(1950) AIR 1950 Cal 111 (V 87) = 
54 Cal WN 660, Boto Krishna 
Ghose v. Akhoy Kumar Ghose 15 
(1910) 7 Ind Cas 486 = 12 Cal LJ ` 
525, _Khirode Chandra v. Saroda 
Prosad x `H 
B. K. Pal, for Appellants; R. C. Ram, 


for Respondents. 
JUDGMENT :— The defendants 7 and 


-10 are in appeal aat a confirming judg- 
earne 


ment of the First Additional Subor- 
dinate Judge of Cuttack in a suit for per- 
manent injunction restraining those two 
deren dani apo ants from jointly possessing 
the disputed house along with the plaintiff 
and the defendants 1 and 2. . 


2. The plaintif claimed that he and 
the defendants 1 and 2 are the descendants 
of Arta. The defendants 8 and 12 are the 
descendants of Fakir and XKhosali. The 
plaintiff and the defendants 1 and . 2 have 
no connection with the other defendants. 
Plot No. 1619 accommodates the 
family residential house and plot 
No. 1618 is the Bari. There is a tank 
on plot No. 1680 adjacent to the further 
north of plot No. 1618. All these three 
plots, namely, plots Nos. 1618, 1619 and 
1630 constitute the homestead. In the current 


~ 
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settlement record-of-rights, Lofan, Jogi, 5..\ The learned trial Judge, how- 
Bhogi and Bhikari were recorded in respect ever found that the plaintif and all the de- 


of half share and the defendants 8 and 12 
were recorded in respect of the other half 
in these plots. 

The plaintiff alleges that there had been 
a complete: partition between Arta and the 
ancestors of the defendants 3 and 12 in re- 
gard to plots Nos. 1618 and 1619. The tank 
had not been partitioned, but for corveni- 
ence, the eastern ghat was being usel by 
the plaintiff and the defendants 1 aad’ 2 
while the northern ghat was being usel by 
the defendants 3 to 12. The defendant 
No. 1 alienated his 1/8rd_ share in the pro- 
perties now in dispute along with other 
properties to defendants 7 and 10 under a 


registered sale deed dated 4-10-1955, for an ` 


alleged consideration of Rs. 1,000/-. These 
transferee-defendants are about to take for- 
cible possession of a part of the homestead 
on the plea that it represents the 1/3rd share 
sold to them. The transferee defendants are 
strangers and are not entitled to joint pos- 
session with the plaintiff and are also nct en- 
titled to interfere with the possession cf the 
plaintiff. 

8. The defendants 7 and 10 only 
contest. It is contended that the suit in its 
present form without asking for declaration 
of title was not maintainable. The pur- 
chaser defendants had already taken posses- 
sion and therefore, there can be no irjunc- 
tion against them. According to the wzitten 
statement, the defendants 3 to 12 and the 
plaintiff and the defendants 1 and 2 are 
members of one family they having come 
from the common stock. Between the des- 
cendants of Arta, i.e. the plaintiff and the 
defendants 1 and 2, there had been an ami- 
cable arrangement and they were living 
separately since long and had also separated 
their residence, each living in a different 
house unconnected with the other, Thə de- 
fendant No. 1 had thus alienated his sepa- 
rate interest as well as his separate house in 
the year 1955 in favour of the alience-de- 
fendants and ever since then, the alisnees 
were in possession after making alterctions 
and additions and even constructing a new 
structure. As the defendants 7 and 10 are 
not strangers to the familv and as the plain- 
tiff has a separate house, the defendants con- 
tend that the plaintiff has no cause of ac- 
tion. 

4, The learned tial Judge came to 
find that the defendants T and 10 were not 
entitled to joint possession with the plain- 
tiff in respect of the disputed homesteac and 
they were thus liable to be ejected. He 
also found that there was no complete parti- 
tion by metes and bounds between the plain- 
tiff and the defendants 1 and 2 and they 
were all having a joint interest. The de- 
fendants 7 and 10 had purchased a part and 
parcel of the joint undivided dwelling bouse. 
The plaintiff was thus entitled to the bene- 
fit under Section 44 of the Transfer of Pro- 


perty Act. 


fendants came from the same common an- 
cestor. On these findings he decreed the 


suit. 

: The defendants 7 and 10 appeal- 
ed and that appeal of theirs came to be dis- 
posed of by learned First Additional Sub- 
ordinate Judge. In the appellate court, the 
finding of the trial court that the parties 
were descendants from a common ancestor 
was not challenged. In view of non-chal- 
lenge on that question it was contended on 
behalf of the appellants that they not being 
strangers to the. family, the suit was liable 
to be dismissed. The leamed appellate 
Judge ultimately came to hold that the de- 
cree of the trial court was correct and the 
plaintiff was entitled to the relief prayed 
for. He, therefore, dismissed the appeal. 

7. Against this confirming judgment 
of the appellate court, the defendants 7 and 
10 are appellants here, 

8. Several questions have been can- 
vassed by Mr. Pal, learned counsel for the 
transferee defendants, On the finding that 
the plaintiff and the defendants 1 and 2 on 
one hand and the defendants 3 to 12 on the 
other, come from the same ancestor, Mr. 
Pal contends that the provisions of Sec, 44 
of the Transfer of Property Act would not 
apply to the present case and the purchaser 

efendants cannot -be restrained from their 
joint possession, He next relies on the aver- 
ments of Paragraphs 8 and 4 of the plaint 
which would go to show that defendants 7 
and 10 were admitted to have an ascertain- 
ed but undivided share in the disputed pro- 
perty. He next contended that as there was 
no one single house and the parties had 
raised their spent residential houses, 
the provisions of Section 44 of the Trans- 
fer of Property Act cannot apply. Again, 
the courts below have gone wrong in direct- 
ing ejectment when the plaintiff never sued 


. for that relief. 


: . The learned trial Judge came to 
hold:— 

“In such circumstances when there is 
no documentary evidence of the relationship 
of the pe and the old people of the 
village have died, the defendants cannot 
produce proper evidence on the same point. 
In these circumstances I accept the conten- 
tion of the defendants to the effect that all 
the parties are descendants of one common 
ancestor. In such circumstances, it is now 
to be decided whether defendants 7 and 10 
ere, panes to the family of the plain- 


10. The learned appellate 
has stated:— ? 

“The findings of the learned Munsif 
that the parties are descendants of a common 
ancestor is not challenged.” 
It would, therefore, follow that the parties 
are descendants from a common ancestor. 

ll. Section 44 of the Transfer of 
Property Act provides:— 


judge 
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“Where one of two or more co-owners 
of immoveable property legally competent 
in that behalf transfers his share of such 
property or any interest therein, the trans- 
eree acquires, as to such share or interest, 
and so far as is necessary to give effect to 
the transfer, the transferor’s right: to joint 
possession or other common or part enjoy- 
ment of the property, and to enforce a par- 
tition of the same, but subject to the condi- 
tions and liabilities affecting, at the date of 
the transfer, the share or interest so trans- 
ferred. 

Where the transferee of a share of a 
dwelling-house belonging. 
family is not a member-of the family, noth- 
ing in this section shall be deemed to en- 


title him to joint possession or other com- ' 


mon or part enjoyment of the house.” 
12. In order to find out whether 


any relief under Section 44 of the Act can_ 


be had by the plaintiff, it would be neces- 
sary to ascertain whether the disputed pro- 
perty constituted a dwelling house and whe- 
ther the same belonged ‘to an undivided 
family. It would also be necessary to find 
out as to whether -the transferee defendants. 
are or are not members of the undivided 
family. : 

18. Let me first proceed to examine 
the meaning of “family”, thereafter to exa- 
mine whether the subject-matter of the alie- 
nation by the defendant No. 1 in favour of 
the defendants 7 and 10 was of a share of 
a dwelling house’and as to whether the said 
dwelling house belonged to an undivided 
family. 

14, There is not much controversy 
that the’ provisions of Section 4 of the Par- 
tition Act and Section’ 44 of the ‘Transfer 
of Property Act are complementary to each 


other and the terms “undivided family” and- 


“dwelling house” have the same meaning in 
both the sections. . “Family” is a term - of 
wide import and is not restricted to a body 
of persons who can trace their descent from 
a common ancestor. It is often understood 
to include a group of -persons who live in 
one house under one: head or management. 
As was held in the case of Paluni Dei v. 
Rathi Mallik, AIR 1965 Orissa 111:— 

“The term ‘family’ is not defined in the 
Act. 
would neither be possible nor desirable to 
frame a comprehensive formula or an ex- 
haustive definition to indicate the meaning 
of the term ‘family’. In Khirode Chandra v. 
Saroda Prosad, (1910) 7’ Ind Cas 436 (Cal) 
Sir Ashutosh Mukherjee’s classical exposition 
of the meaning of the term ‘family’ cannot 
be improved upon, After a thorough dis- 
cussion, their Lordships’ conclusion was 
couched in the following language: 

‘The word ‘family’ as used in thé Parti- 
tion Act ought to be given a liberal and 
comprehensive meaning, and it does include 
a group of persons related _in blood, who 
live in one Tones or under one head or 
management. ‘There is nothing in the Par- 
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to an undivided | 


It has been consistently held that it - 


A.I. R. 


tition Act to support the suggestion that the 
term ‘family’ was intended to be used in a 
very narrow -and restricted sense, namely, a 
body of persons who, trace their descent 
from a common ancestor”. 


‘15. Therefore, keeping in view the 
observation referred to above, there can be 
no dispute that the parties in this case 
must be taken to have been members of one 
family. But that is not enough for the pre- 
sent purpose. The plaintiff had categorically 
alleged that there had been a partition. 


. In the courts below, there has been a 
finding that. there had: been. ‘a completed 
partition ‘between Arta, the ancestor of the 
plaintiff. and defendants 1 and 2 and Fakir 
and Khosali who are, predecessors of defen- 


dants 3 to 12. - Thus while all the parties| . 


were once upon a time members of the 
family, that family had ceased to exist on 
account of complete partition. The defen- 
dants 8 to 12 are strangers to the family of 
the plaintiff, the defendant No. 1 and th 
defendant No, 2. ' 


A Division Bench of the Calcutta High 
Court examined .at considerable, length the 
meaning and scope of the term “undivided 
family” in the case of Boto Krishna Ghose 
v. Akhoy Kumar Ghose, AIR 1950 Cal 111. 
It was held there that “undivided family” 
meant simply a.family not divided qua the 
dwelling house, in other words, a family 
which owns a dwelling house .and has not 
divided it. It does not mean a Hindu joint 
family or even joint family. The members 
need not be joint in mess. The essence of 
the matter is that the house itself should be 
undivided amongst the members of the 
family who are its owners. The emphasis 
is really on the undivided character of the 
house.. ot. ae : 

16. In view of the finding record- 
ed in the courts below there is-hardly any 
scope to hold that the plaintiff, defendants 1 
and 2 and the defendants 3 to 12 are mem- 
bers of an undivided’ family qua the dwell- 
ing house. ' 


17. There has: -been considerable 
dispute during`hearing ‘of this appeal as to 
whether it can be said that there is a dwell- 
ing house belonging to the undivided family. 
The plaintiff and the defendants 1 and 2 
after partition from the predecessors of 
defendants 3 to 12 had continued joint ańd 
have claimed one*third share in the. house 
and other properties. -That is how the alie- 
nation by defendant No. 1 in favour of the 
transferee-appellants is of his undivided one- 
third share. Mr. Pal emphatically contends 
that there is no dwelling house of the family. 
On the homestead plots, each of the mem- 
bers i.e. the plaintiff, the defendant No. 1 
and the defendant No. 2 had raised separate 
houses and they were not under a common 
roof, According to him, where on an un- 
divided homestead undivided members of 


the family have not been living under a 


‘common roof, but have raised their separate 


oa 


t 
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residential houses, the protection under Sec- 
tion 44 of the Transfer of Property Act can- 
not be availed. To be more precise, the 
contention’ of Mr. Pal is that in a given 
case where on an undivided homestead. the 
members of the family’ raise indeperdent 
residential houses, such houses of theirs 
though standing on an’ undivided homestead 
cannot constitute a dwelling house belong- 
ing to an undivided family. 

18. The meaning of “dwellin 
house” came to be the subject-matter o 
consideration:in a series of cases before the 
Calcutta and the Patna High Courts as also 
this Court. Judicial view is unanimous <bout 
the meaning of “dwelling house”. In fact, 
the dictum given by Sir Asutosh Mukherjee 
in the case already referred to is a classical 
one and gives the true meaning of the term. 
On several occasions, courts have applied 
the dictum to the facts of each case that 
came up for adjudication, but have not 
differed from the basic meaning of “dwell- 
ing house” as given therein. A femily 
dwelling house consists of the house itself 
and all necessary appurtenances required for 
beneficial enjoyment of the house, nsigh- 
bouring homestead plots including the bari 
and even a tank attached to the residential 
house in a compact manner have been in- 
cluded in the meaning of “dwelling hoxzse”. 
On many occasions it has been held that 
even a vacant site upon which there used 
to be the family dwelling, but the same has 
been pulled down: or has fallen, would con- 
tinue to be dwelling house until parties have 
abandoned their intention to raise res:den- 
tial structures thereon. 


19. Admittedly, the two plots which 
constitute the actual homestead and_ the 
bari — that is plots 1619 and 1618—be ong- 
ing to the plaintiff, the defendant Nb, 1 
and the defendant No. 2 and on plot No. 
1619 the residential houses have been locat- 
ed. Undivided members have raised houses 
for their own convenience. Normally all 
these separate houses would really be treated 
as the residential _ house and for conve- 
nience, different members of the undivided 
family would be treated to be in occupa- 
tion and enjoyment. Unless in a particular 
case it is shown out of one’s own earning a 
house has been constructed on a joint home- 


stead plot, the house itsel: would belorg to 


the joint family and will have the inc-den- 
ces of the joint family asset. Merely be- 
cause, the undivided members have raised 
independent structures on the admitted un- 
divided homestead, it cannot be held that 
these structures do not constitute dwelling 
house of the undivided family. 


j I would, therefore, overrule the coaten- 
tion of Mr.'Pal that in the present case the 
separate constructions cannot be taken to 
constitute the: undivided family’s dwelling 
house, It, therefore, follows that the plain- 
tiff, the defendant No. 1 and the deferdant 
No. 2 on one side and tke defendants 3 to 
12 on the other had completely severed their 


‘No. 1618, 
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connections and on account of partition in 
the time of their predecessərs Artas suc- 
cessors and the defendants 3 to 12 are 'not 
members of an undivided family. The 
structures standing on the homestead plots 
constitute dwelling house of the undivided 
family. 

20. . The next question is in rela- 
tion to the tank. From the sketch’ indi- 
cated in schedule ‘A’ of the plaint it ap- 
pears that plots Nos. 1619, 1618 and 1630 
are all located in a row. The actual house 
po being the first, the bari intervening 

etween the tank and the house portion. 
The eastern portion of the tank adjoins plot’ 
The plaintiff has claimed the 
ghat on that side and had contended that 
the defendants 3 to 12 were entitled to use 
the northern ghat of that tenk. I do not 
see any unreasonableness in the claim which 
has been accepted in the courts below. 


21, If in this state of things,.a 
member of the family transfers his share in 
the dwelling house to a stranger paragraph 
2 of Section 44 of the Transfer of Property 
Act comes into play and the transferee does 
not become entitled to joint possession or any 
joint ‘enjoyment of the dwelling house al- 
though he would have the right to enforce’ 
a partition of his share. The object of: the 
provision in Section 44 is to prevent -the 
intrusion of the strangers into the family 
residence which is allowed to be possessed 
and enjoyed by the members of the family 
alone in spite of the transfer of a share 
therein in favour of a stranger, The fac- 
tual position as has been determined is that 
the property is still an undivided dwelling 
house, possession and enjoyment whereof 
are confined to the members of the family. 
The stranger-transferees beinz debarred by 
law from exercising right of joint possession 
which is one of the main ineiderices of co- 
ownership of the property should be kept 
out. This view has been adopted in this! 
Court in the case of Udayanath Sahu v. 
Ratnakar Bej, AIR ‘1967 Orissa 139. His 
Lordship the present Chief Justice held:— 


“If the transferee (strarger) gets into 
possession of a share in the dwelling house, 
the possession becomes a joint possession 
and is illegal, Courts cannot countenance 
or foster illegal possession. The possession 
of the defendant-transferee in such a case 
becomes illegal. Plaintiffs co-owners are 
entitled to get a decree for eviction or even 
for injunction where the transferee threatens 
to get possession by force. If there had 
been a finding that there wes severance of 
joint status but no. partition by metes and 

ounds, defendant’ 1 was liable to be evict- 
ed from the residential houses and Bari 
under Section 44 of the T. F. Act,” 


22. A similar view has been taken 
in the Madras High Court in the case of 
Ramaswami Pillai v. Subramania Pillai, ATR 
1967 Mad 156. It would, therefore, follow 
that the defendant-appellants who were 


4 
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stranger-alienees were not entitled to joint 
possession. . 

' 23, The last contention of Mr. Pal 
is that the plaintiff sued for injunction only, 
The eared trial judge, however, has de- 
creed ejectment of the -transferee defen- 
dants and that decree has been upheld. 
Once it is held that the plaintif is entitled 
to protection under the second part of Sec- 
tion 44 of the Transfer of Tropas Act 
and the stranger purchasers are liable to be 


restrained, it would follow that even if the 


defendants have been put in: possession or 
have come- jointly to possess they can be 
kept out by injunction. The effect of that 
injunction would necessarily mean ejectment, 
In that sense and to the said extent, the de- 
cree of the trial court upheld by the lower 
appellate court must be taken to be sus- 
tainable. The remedy of the stranger pur- 
chaser is actually. one of partition. Until 
then, he is obliged to keep out from assert- 
ing joint possession. ` 
. On this analysis, the irresistible 
conclusion to follow is that the defendants 
are liable to be restrained under Section 44, 
Part-II of the Transfer of Property Act..and 
the affirming decree of the lower appellate 
. Court has to be sustained. i : 
25. This appeal fails-and is dismiss- 
ed, In the circumstances of this case, I 
would direct both the parties to bear their 
own costs throughout. 
‘Appeal dismissed. 








AIR 1971 ORISSA 202 (V 58 C 61) 
R. N. MISRA, J. 

Subna Bai Patra, Petitioner v. R. V. 
Venkatachalam Iyer and another, Opposite 
` Parties. - f 

Civil Revn. No. 325 of 1969, D/- 20-4+ 
1970, from order of S, Patnaik Munsif, 
Berhampur, D/- 4-10-1969. . 

Civil P. C. (1908), Section 47 — Sub- 
Jessee of only the tenant though not a party 
to eviction proceeding must also be evicted 
while executing eviction order passed against 
the tenant. (1966) 32 Cut LT 816, Fol- 
lowing AIR 1957 Pat 437 & AIR 1922 Bom 


273, Followed. (Para 4) 
Cases Referred: Chronological Paras 
(1966) 82 Cut LT 816 = 1966-8 — 
Orissa J. D. 128, Bisweswar Lal 
v. Hari Sukla ; a 
(1957) AIR 1957 Pat 437 (V 44) = E 
1957 BLJR 805, Suresh Mohan v. 
Shamal M 4 


all i y 
(1954) 98 Cal LJ 369 = 59 Cal 
WN 889, Sudhamay Basu v. Raja 
Ram Ramsamaj Singh 
(1922) AIR 1922 Bom 273 (V 9) = 
ILR 46 Bom 526, Jafferji Tbrahinji 
v. Miyadin Manga ‘ f 
(1920) ATR 1920 Cal 706 (V n = 
ILR 47 Cal 907, Ezra v. Gubbay 4 
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l panying schedule to 


Y. S.. N. Murty, for Petitioner; C. V, 
Murty, for Opposite Party No., 1. . ; 
ORDER :— This is an application 
under Section 115, Civil Procedure Code 
directed against an order of the learned 
Munsif, Berhampur, who dismissed an appli- 
cation made to his court purporting to be 
under Order 21, Rule 99 and Section 151, 
Civil Procedure Code by a stranger to the 
pending execution proceeding. Opposite 


arty No. 1 obtained an order against op-- 


posite Party No. 2 from the House Rent 
Controller of Berhampur under the provi« 
sions of the Orissa House Rent Control Act, 


1958 for eviction. 


2. There is no dispute that the 
house ‘in question originally belonged ta 
Opposite Party No. 2. In June 1963 Oppo- 
site Party No. 1 purchased it from the said 


owner and with effect. from that date Oppo-" 


site Party No. 2 continued to be a tenant in 
respect of the said house under Opposite 


Party No. 1. The petitioner claims to hava 


got into possession as a sub-tenant under 


‘Opposite Party No. 2 in respect of a part of 


the premises. He was not impleaded in 
the house rent control proceeding. After the 
order for eviction was obtained O. E. P. 
No. 18 of 1969 was initiated for execution 
of the said order of eviction. In the said 
proceeding the present petitioner made the 
ea purporting to be under Order 21, 
Rule 99 read with Section 151, Civil Proce- 
dure Code. The allegations in the said peti- 
tion, so far as material for the present pur- 
pose, may be extracted.: ` 
“1. The house described in the acconi- 
e read ‘as a part of 
e petition and hereinafter called suit pro- 
perty, is an out-house of a larger house of the 
judgment-debtor. The judgment-debtor let 
out the suit house to the petitioner on oral 
understanding for locating a shop house on 


-a monthly rent of Rs. 30/- (rupees thirty) 


per-month, and the petitioner started a busi- 
ness shop in‘cloth piece goods (cut pieces) 
under the firm name and style of Ramratan 
Textiles (Regd.) on and from dated 27-11- 
1968.....: i 
i 2. The judgment-debtor M. V. Surya- 
narayana, borrowed from the petitioner the 
sum of Rs. 4,000/- (rupees four thousand) in 
all on different occasions between dated 26-5- 
1961 to 26-6-1963 as noted by him in a 
note book, and he made some payment and 
failed to pay a balance sum of Rs. 8,000/- 
and odd. He could not pay the said amount 
and its interest. e petitioner is 
thus a statutorily protected tenant entitled 
to continue in possession till the debt is diss 
charged and is thus not in arrears at all.” 

In the Civil Revision application in this 
Court it has also been stated on affidavit to 
the following effect:—< 

“That the petitioner is running a shop 
house in cloth piece goods under the firm 
name and style of Ramaratan ‘Textiles 
(Regd.) on and from 27-11-1968 in a shop 


ce eer ene 


room on the main road in Berhampur Town. . 


„å 


1971 


That this shop room belongs to the oppo- 
site party No. 2 who had permitted the peti- 
tioner to occupy the shop room in liea of 
the interest payable by him’ to the peti- 
tioner on the amount borrowed by him tom 
the petitioner.” 

Thus the petitioner clearly claims the -ight 
of a sub-lessee in respect of the prenises 
under opposite party No. 2 the judgment- 
debtor. 

8. The application was made in the 
executing court on 30-9-1969. - It was 
ordered to be put up on the next day and 
was actually taken up on 8-10-1969 as the 
intervening dates were holidays. On £-10- 
1969 the~ case was heard and orders were 
passed on 4-10-1969 dismissing the appli- 
cation. 

4, The short point which arises real- 
fy for consideration is as to whether in the 
execution proceeding the petitioner car be 
evicted or the execution so far as he is con- 
cerned has to be dismissed. Mr. Y. S. N. 
Murty for the petitioner contends that the 
petitioner is admittedly in possession of a 
part of the premises even before the H>use 
Rent Control Case No, 10 of 1968 was fled. 
In the circumstances as he has not been 
impleaded in the proceeding and no order of 
eviction has been passed against him he 
cannot’ be thrown out of the premises in 
execution of the order of the House Rent 
Controller. In support of his propos-tion 
he relies upon two decisions of the Calcutta 
High Court, the first one being reportel in 
AIR 1920 Cal 706; (Ezra v. Gubbay) and 
the other being reported in, (1954) 93 Cal 
LJ 869 (Sudhamay Basu v. Raja Ram Fam- 
samaj Singh). 


I must say that the facts of both the 
eases are -absolutely different and these 
authorities cannot be relied upon in the 
present case, In the first of the aforesaid 
Calcutta cases Rankin, J. clearly indicated 
that if the person sought to be evicted was 
found to be in possession on his own ac- 
count execution could not proceed. As a 
matter of fact it was indicated thaz in 
attempting to obtain possession the decree- 
holder was resisted by the. third party and 
he thereupon applied under Order 21, 
Rule 97 C, P. C. complaining of the resist- 
ance, The third party contended that he 
was in possession on his own account and 
that the decree could not be enforced 
against him in a summary procedure under 
Order 21. Therein it was held that the 
third party’s tenancy began before the suit 


for possession was instituted and, therefore,. 


the decree-holder’s remedy was by a suit 
against him. The facts of the second Zal 
cutta case are equally different. Therein 
there was no evidence to show that it was 
a case of a sub-tenancy. As a matter of 
fact it was clearly indicated that the st-an- 
gers claim of sub-tenancy was not maintain- 
able. As against these decisions of the Zal- 
cutta High Court there are good author:ties 
to the contrary. As a matter of fact there 
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is a clear decision of this Court in (1966) 32 
Cut LT 816, (Bisweswar Lal v. Hari ook 
wherein the leamed Chief Justice answere 
the following question:— 

“If sub-tenants are inducted by a tenant 
without the written consent of the land- 
lord, whether such sub-tenants are neces- 
sary parties in a proceeding before the House 
Rent Controller for eviction of the tenant by 
the landlord.” 

This question was answered in the follow: 
ing way:— 


“A sub-tenant inducted without the 
written consent of the landlord is not at all 
recognised by the Act. In fact, induction 
of such a tenant gives the landlord a right 
for eviction, He cannot ke a necessary 
party in a proceeding for eviction under the 
Act. If, however, a sub-tenart has been in- 
ducted by a tenant with the written consent 
of the landlord, the sub-tenant is not evic- 
table in execution of an order fer eviction 
passed in favour of the landlord against the 
tenant, to which the sub-tenant is not a 
party. 

Reference was made to an earlier deci- 
sion of the Patna High Court, in AIR 1957 
Pat 437, (Suresh Mohan v. Shamal Mall) and 
the following passage from the Patna deci- 


. sion was quoted with approval; 


“The order of the Executing Court fur- 
ther shows that the appellant was found to 
be a sub-lessee of the tenant, Paramananda 
ha, and not a tenant under an agreement 
from the landlord himself as alleged by 

i It was conceded by the learned Gov- 

ernment Advocate that if the appellant was 
a sub-lessee from the tenant against whom 
the order for eviction had been passed, 
then he was also liable to be evicted.” 
On the aforesaid authorities I think the peti- 
tioner has no case. An earlier decision of 
the Bombay High Court reported in ILR 
46 Bom 526 = (AIR -19%2 Bom 278), 
(Jafferji .Ibrahimji v. Miyadin Mangal), also 
took the same view. 


Chief Justice Macleod was of the view 
that where in execution of a decree for eject- 
ment obtained by a landlord against his 
tenant the landlord was obstcucted by the 
opponents claiming to be the tenants of the 
judgment-debtor and as such entitled to the 

rotection of the Bombay Renz Act, and the 
andlord applied to the Court for the remo- 
val of the obstruction the landlord was en- 
titled to have the obstruction removed, for 
though the opponents were tenants with re- 
gard to their immediate lessor and so entitl- 
ed to the protection of the Rent Act against 
him, there was nothing in the Act to pro- 
tect them against the landlord of the premi- 
ses, with whom there was no privity of con- 
tract. I think the legal position is very clear. 
In view of the categorical stand taken by 
the petitioner that he was only a sub-lessea 
under the tenant of opposite party No, 1 he 
must stand or fall with the meee opposite 
party No. 2. Since there is already an order 


204 Ori. (Prs. 4-5)-[Prs, 1-4] 
for eviction which is being duly -executed he 
must also be subjected to such execution.. - 


5. - This Civil Revision fails and is 
dismissed. I do not, however, propose to 
saddle the petitioner with any costs. 


Petition dismissed. 
eee fi 
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A. MISRA AND S. ACHARYA, JJ. =- 


Parikhita Mohapatra, Appellant v. Sita 
Dei and others, Respondents. . 

First Appeal No. 84 of 1968, D/- 22-6- 
1970, from order of A. K. Patro, Sub, J., 
Puri, D/- 18-4-1963. 

Hindu Law — Joint family — Business 
or venture embarked upon by any member 
of family in his own name does not ipso 
facto constitute a joint family venture, AIR 
1955 SC 799, Followed. 

Where joint family property is likely to 
form the nucleus for acquisition of other 
property, the presumption rises that the 
property acquired in the name of individual 
members is joint property and the burden 
rests on the ‘party alleging self-acquisition 
to establish affirmatively that the same was 
acquired without the aid of the joint family. 
Such a presumption does not, however, ex- 
tend to a business carried on by a member 
of a joint family. _ (Paras 12 and 18) 
Cases Referred: Chronological Paras 
(1961) ATR 1961 Andh Pra 247 

V 48) = 1960 -Andh LT 613, 
Purnachandrarao v. Mallikharjuna 


Rao 

(1960) AIR 1960 SC 1849 (V 47) = 
1960-2 Lab LJ 95, Itakhoolie Tea 
Estate v. Its Workmen 

(1956) AIR 1956 Mad 806 (V 48) = 
1956-1 Mad LJ 58, Kumbakonam 
Bank Ltd. v. Shanmugam Pillai 

(1955) AIR 1955 SC.799 (V 42) = 
1955-2 SCR 477, Chattanatha v. 
Ramachandra 

(1951) AIR 1951 All 400 (V 88) = 
195i All WR (HC) 276, Narain 
Das v. Munnilal 

(1947) ATR 1947 Mad 252 (V 34) 
1946-2 Mad LJ 485, Rattamma 
Narayana Rao SE 

(1943) AIR 1943 Mad 698 (V 30) 
1943-2 Mad LJ 886 (FB), G. C. 
Venkata Rao v. K. Satyanarayana 


Murthy X a 
(1987) AIR 1987 Nag 287 (V 24) =. 
. 172 Ind Cas 48, Bhagwansingh v. 

Beharilal : 

(1936) ATR 1986 All 717 (V 23) = 
1986 All WR 1216, Firm, Kesla 
Mal Nand Kishore v. Cooper Allen 
and Co., Cawnpore , 

(1982) AIR 1982 Pat 184 (V 19)’ = 
12 Pat LY 659, Gokul Krishna 
Banerji v. Secy. of State 
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Parikhita v. Sita Dei (A. Misra J.) 


. Karta. 


E A.I. R. 
M. Mohanty, for Appellant; L. K. Das- 
gupta, for Respondents. 


A. MISRA, J.:— Plaintif is the ap- 
pellant. He filed the suit for partition of 


- the moveable and immovable properties des- 


cribed in Schedules annexed to the plaint 
in two equal shares and allot him one share 
therein. The jpeneelogy of the family given 
in the plaint, the correctness of which is not 
seriously disputed, is given below for the 
sake of convenience of reference: 

(See Genealogical Table on next page) 


2. Plaintiffs case, in brief, is as fol- 
lows: The common ancestor Nityananda 
left four sons Dayanidhi, Madhab, Fakir and 
Haribandhu who constituted a joint family 
possessing immovable properties as well as 
money and paddy-lending business, Daya- 
nidhi had two sons Balunki, father of the 
plaintiff and Baman, original defendant No. 
l who was given in adoption to -Hariban- 

u.’ While the family was joint, Hari- 
bandhu Fakir and Balunki died. Some dis- 
sensions having occurred, Madhab and 
Raghunath, son of Fakir separated from. the 
family, both in mess and property, in or 
about- 1917. Therefore, e other two 
branches of Dayanidhi. and Baman conti- 
nued as joint family with the former as the 
On Dayanidhi’s death, plaintiff and 
Baman with his children continued to live 
joany but the former being a minor, the 
atter managed thé family and its proper- 
ties as the Karta. Baman, original defen- 
dant No. 1 who was the Karta of this joint 
family with joint family funds started 
cloth shop in the name of one of his sons 
(defendant No. 2) and a rice mill in the, 
name of his grand son (defendant No. 5), 
besides embarking upon a paddy purchasing 
agency business in the name of defendant 
No. 2. The immoveable properties alleged 
to have been cr aie by Baman as Karta 
of ‘the joint family are described in Sche- 
dule Ka, the moveables in Schedule Kha, 


- the paddy purchasing agency in Schedule 


Gha and lands acquired in the name of 
defendants Nos. 2 and 5 in Schedules Uan 
and Cha. The ornaments which plaintiff 
claims to have belonged to his mother are 
described in Schedule Ga of the plaint. In 
all these properties, plaintif claims to be 
entitled to Re. -/8/- annas share and has 
sought partition thereof. 

8 After filing written statement, 
during the pendency of the suit, Baman, 
original defendant No. 1 expired and was 
substituted by his -legal representatives, the 
present defendants Nos. .1 and 1/Ka who. 


a. 


ron 


Py 


4 


F 


happen to be his daughter and daughters’ - 


son respectively. Defendants Nos, 2 to 4 
are sons of Baman, original defendant No. 1 
and defendant No. 5 is the son of defen- 
dant No. 2. 


4. Defendants: Nos. 3 and 4 in their 
written statements substantially support the 
case of the plaintif. Defendants Nos. 1, 2 
and 5 and the substituted defendant Nos. 1 


pA 
at 


kJ 
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and 1/Ka resist the claim of the plaintiff. 
Their case, in short, is as follows: In 1917, 
there was a separation between the four 
branches descended from Nityananda, and 
as such, there was a complete disrupton of 
the joint family.. Plaintiff who was a minor 
at that time lived under the guardiansnip of 
his grand-father Dayanidhi, Baman younger 
son of Dayanidhi who had been given -in 
adoption to Haribandhu married plaintiff's 
widowed mother according to the custom 
evans in their community and Layani- 
hi being his natural father, he lived in 
common mess with him and plaintiff act as 
coparceners but as tenants in commor. De- 
fendants Nos. 2 to 4 aré sons of Baman 
through plaintiff's widowed mother whom 
he had married. Defendant No. 3 having 
been taken in adoption by Raghunath since 
his childhood ceased to be a member of the 
defendant’s joint family. After the dezth of 
Dayanidhi in 1924, Baman with his children 
and plaintiff continued to live in common 
mess for the sake of convenience ard the 
former remained in de facto managemsnt of 
the affairs and properties of both the bran- 
ches, Defendant No. 1 made some self- 
acquisitions which are described in Sche- 
dule A of his written statement out >f his 
own earnings without assistance of the joint 
funds and some acquisitions were also made 
out of the common funds which are des- 


‘cribed in Schedule B attached to defendant 


No. Fs written statement. 


It is stated that the Ka and Kha sche- 
dule properties do not constitute joint Jamily 
properties, Defendant No. 2 was mmrried 
in a rich family and his wife got a substan- 
tial dowry from her father both in the 
shape of cash and jewellery. Defendant 
No. 2 was also appointed as Sarbarakar in 
1941. With the help of his remuneration 
as Sarbarakar, income from the Sarbarakari 
lands and funds belonging to his wife, de- 
fendant No. 2 undertook sub-agency busi- 
ness in paddy procurement, started a cloth 
business and a rice mill in the name of his 
son (defendant No. 5). These ventures hav- 
ing been undertaken by defendant No. 2 
without any assistance. from the common 
funds, they exclusively belong to him in 


the trial court holding that 


which plaintiff or others have no rights. 
Item 58 of Schedule Ka of the plaint is al- 
leged to have been purchased by defen- 
dant No. 2 with his own funds for an amount 
of Rs. 17,000.00 in which he made further 
investments of Rs. 30,000.00 in making ad- 
ditions and alterations from out of his own 
earnings without any aid cf the common 
funds. In this item also, plaintiff cannot claim 
any interest. So far as items 61 to 86 of the 
Ka Sch. property are concerned it is stated 
that they exclusively belong to Baman who 
had sold them long before the institution of 
the suit and the loan transactions in Items 1 
to 20 in Schedule Kha being already barred 
by limitation by the date of institution of 
to suit cannot be the subject-matter of par- 
ition. 


5. The suit was decreed prelimi- ` 
narily in part by the trial court on the fol- 
lowing findings: (1) Defendant No. 2 is not 
adopted_son of Raghunath; (2) Plaintiff, the 
deceased original ‘defendant No, 1 Baman 
and defendants Nos. 2 to 5 constituted a 
joint Hindu family by the date of institution 
of the present suit; (8) the properties des- 
cribed in Schedule Ka, Uan and Cha be- 
sides the money lending trarsactions describ- 
ed in Items 1 to 20 and the share certifi.” 
cate in Item 21 at the end of Schedule Kha 
of the plaint constituted joint family pro- 
perties, while the rest of the suit properties, 
i.e, the other movables described in Sche- 
dule Kha and the propertiss in Schedules 
Ga and Gha of the plaint are not joint 
family assets; (4) plaintiff is. entitled to par- 
tition and allotment of Re. -/8/- annas 
share in the aforementioned items found to 
be joint family ‘properties; (5) among the 
T inter se the share of the substi- 
tuted defendant No. 1 is Re. -/%/- anna, 
defendants Nos.. 2 to 5 jointly Re. -/2%/- 
annas and each of the defendants Nos. 3 
and 4 Re. -/2%4/- annas. 


6.- In this appeal, plaintiff-appellant 
challenges the correctness o? the finding o 
the properties 
described in Schedules Kha, Ga and Gha do 
not constitute joint family assets, Defen- 
dant No. 4 who figures as respondent No. 5 
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in this appeal has filed cross-objection sup- 
porting appellant’s claim. Defendants Nos. 2 
and 5 who figure as respondents Nos, 3 and 
6 filed cross objection against the finding of 
the trial court in bringing into the hotchpot 
certain items of property, such as, Item 58 
of the Ka Schedules and 90.00 acres of land 
separately acquired by Baman in which they 
state that plaintiff cannot claim any share. 
The cross-objection of defendant No, 2, i.e. 
respondent No, 3 has-been rejected by order 
No. 26 dated 23-4-1965 as it was filed 
beyond the period of limitation and an ap- 
plication for condonation of delay was dis- 
allowed. 


Te The finding of the trial court 
that plaintiff and’ original defendant No. 1 
with his sons constituted a joint family by 
the date of institution of the suit and that 
the properties described in Schedules Ka 
and Gha constitute joint family assets, and 
as such available for partition has become 
final ànd conclusive as no appeal or cross- 
objection was filed by the legal representa- 
tives of original defendant No. 1 and the 
cross-objection filed by defendant No. 2 
who claims some of those items as his sepa- 
rate properties has been rejected as barred 
by limitation. .So also, the finding that 
Items Nos. 1 to 21 of Schedule Kha consti- 
tute joint family assets has not been chal- 
lenged and has become conclusive. It was 
claimed in the trial court that the properties 
described in Schedule Uan belonged to de- 
fendant No. 5. That claim was negatived 
and it was found to constitute joint family 


-assets. This finding also has not been se- 
riously challenged during hearing of this 
appeal, though a cross-objection was filed 


on behalf of defendant No. 5. 


8. Learned counsel for appellant 
during hearing of the appen] directed his 
attack mainly against the finding of the 
trial court regarding the paddy purchasing 
agency business described in schedule Gha 
which was said to have yielded a profit of 
6% lakhs, besides items Nos. 21 to 239 
and the items relating to the cloth and iron 
business included in 
such, we confine our consideration to these 
items only. 


9. Learned counsel for appellant 
assails the aforementioned findings primari- 
ly on two grounds. They are (1) to prove 
that the aforementioned three items of busi- 
ness constituted joint family ventures to 
entitle him to a share therein. Thereby it 
made a wrong approach in appreciatmg the 
evidence and came to an incorrect conclu- 
sion and (2) on the merits of the evidence, 
it should have found- that the paddy pur- 
chasing agency business as well as rice mill 
and the cloth and iron business were under- 
taken with joint family funds. and carried 
on as joint family ventures. 

10. - Learned counsel for contesting 


respondents, on the other hand, argues that 
on the evidence it is clearly proved that 
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complete disruption of the family had 
taken place at the time of partition in 1917 
in which contingency even if it is found 
that there were any joint ventures they can 
be only in the nature of partnership’ busi- 
ness and plaintiffs claim be a share on the 
ground that the properties constitute joint 
family assets must fail. Secondly, it is urged 
that the trial court has correctly placed the 
onus on the plaintiff even if the branches of 
plaintiff and Baman are found to have con- 
tinued as members of the joint family and 
thirdly, on the evidence the trial court has 
come to a correct finding that the aforesaid 


three items did not constitute joint family. 


ventures. 
IL Before dealing with the other 


points, it will be convenient to dispose of — 


the first contention advanced by learned 
counsel for contesting respondents. In ad- 
vancing this argument, while conceding that 
the partial decree passed by the trial court 
in favour of the plaintiff in respect of some 
of the suit properties on the ground that 
they constitute joint family properties cannot 
be interfered with in the absence of an ap- 
peal or cross-objection challenging those 
findings, it is open to the respondents under 
Order 41, Rule 22, Civil Procedure Code to 
support the decree apposed from not only 
on any of the grounds decided in their 
favour, but also on grounds decided against 
them even without filing any cross-objec- 
tion. Reliance is placed on the decisions in 
AIR 1948 Mad 698 (FB), AIR 1936 All 717 
and AIR 1982 Pat 184 in support of the 
aforementioned contention. According to 


Mr. Mohanty, learned counsel for appellant, - 


respondents are: not at liberty even under 
Order 41, Rule 22 to urge any ground which 
amounts to attaching the partial decree 
which has not been challenged by appeal 
or cross-objection, though it is open to them 
to urge a ground decided against them by 
the trial court to support the partial decree. 
He further contends that the facility pro- 
vided under Order 41, Rule 22, Civil Pro- 
cedure Code keing alternative and not con- 
current, when once the cross-objection filed 
by respondent has been rejected on the 
ground of limitation, it is not open to them 
to avail themselves of the provisions con- 
tained in Order 41, Rule 22, Civil Procedure 
Code and urge similar grounds, In the deci- 
sion in AIR 1960 SC 1849, Itakhoolie Tea 
Estate v. Its Workmen, the divergent views 
on the interpretation of Order 41, Rule 22, 
Civil Procedure Code came up for conside- 
ration. Their Lordships however, refrained 
from expressing their preference to one or 


other of the views and proceeded to decide 


the case on other grounds. In the present 
case, this aspect does not assume much im- 
portance in the light of the view which we 
take about the presumption under the Hindu 
Law relating to business in the name of in- 
dividual members of the family and also in 
view of the fact that defendants Nos. 2 and 
5 in the trial court did not challenge the 


z% 
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maintainability of the suif on the zround 
that even if it was found to be a joint ven- 
ture, it would amount to a partnership, and 
as such, only a suit for dissolution of part- 
pership and rendition of accounts wil lie. 


12. The first point urged by Mr. 
Mohanty deals with the alleged wrong plac- 
ing of the onus on the plaintif. He argues 
that once it is admitted or found that plain- 
tiff and defendants Nos. 1 to 5 constituted 
a joint family and the said family possessed 
assets to provide a nucleus and was aso en- 
gaged in some business, the presumption 
will be that any business or venture in the 
name of any member of the joint famiy, and 
in this case defendant No. 2, is joint family 
business and the onus will be on an indi- 
vidual member who claims the same to 
prove affirmatively that itis his separate busi- 
ness. In this case, the trial court having found 
that the two branches constituted ani con- 
tinued as a joint family till institution of the 
suit, and in view of the incontrovertitle evi- 
dence that they possessed moveable and immo- 
veable properties besides money and pee 
lending business as disclosed by the recita 
in Ex, D/1, the trial court shoulc have 
placed the onus on defendant No. 2 ta prove 
that the paddy purchasing agency, rice mill 
and cloth and iron business were his sepa- 
rate properties. In support of this conten- 
tion, reliance is placed on the decisions in 
ATR 1951 All 400; AIR 1947 Mad 252; 
AIR 1987 Nag 287; AIR 1956 Mad 806 
and AIR 1961 Andh Pra 247. 


We do not consider it necessary to deal 
in detail with these decisions as in our opin- 
ion they are not relevant to the point sought 
to be emphasised by learned counsel for 
appellant. These cases arose in connection 
with the liability of sons or other members 
for debts incurred in the course of ¢ busi- 
ness by a trading family, either where the 
original business is continued or there has 
been a subsequent change in the nature of 
business. They are not relevant in ths con- 
text of the question as to whether any pre- 
sumption under the Hindu Law wil. arise 
that a business or venture embarked upon by 
any individual member of the family in his 
own name would ipso facto constitute 1 joint 
family venture. It is true that where it i esta- 
blished or admitted that a Hindu joint family 
possesses some joint family property which 
from its nature and relative value may have 
formed the nucleus for acquisition of other 
property, the presumption arises that the 
property acquired in the name of individual 
members is joint property and the burden 
rests on the party alleging self-acquisition to 
establish affirmatively that the same was ac- 
quired without the aid of the joint family. 
However, it is equally well settled thaz such 
a presumption does not extend to a business 
carried on by a member of a joint family. 
In the decision reported in AIR 1955 SC 
799, Chattanatha v. Ramachandra, the prin- 
ciple is explained as follows: 
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“Under the Hindu law, there is no pre- 
sumption that a business standing in the 
name of any member is a joint family one 
even when that member is the manager of 
the family and it makes no ‘difference in this 
respect that the manager is the father of the 
coparceners.” 

13. In this case, admittedly, the 
paddy purchasing agency and the cloth and 
iron -material business were in the name of 
defendant No. 2,. while tha rice mill busi- 
ness stood in the name of defendant No. 5. 
Therefore, the argument o> Mr. Mohanty 
that a presumption will arise in favour of 
the business being joint and the onus rest- 
ing on defendant No. 2 or defendant No. 5 
to prove affirmatively otherwise cannot be 
accepted. In our opinion, the trial court 
has taken the correct view and placed the 
onus on the plaintiff to prove that these 
items were joint family undertaking to sus- 
tain his claim for partition and allotment of; 
a share therein. 

_ 14to 17. (After examining the merits 
of the evidence relating -o each of these 
items the Court proceeded:) 

18 In conclusion, for the reasons 
we agree with the finding of the trial court 
that plaintiff has failed to prove that the 
Gha Schedule property or the rice mill con- 
stituting Items 211-239 or the cloth and iron 
business included in Schedule Kha were 
joint family ventures started and carried on 
with funds furnished by Baman. Therefore, 
it has been rightly held that plaintif is not 
entitled to a share therein. 

19. In the result, the appeal fails 
and is accordingly dismissed with costs. 

CHARYA, J.:— 20. I agree. 
Appeal dismissed. 








AIR 1971 ORISSA 207 (V 58 C 63) 
A. MISRA, AND S. K. RAY, JJ. ` 


J. M. Akbar Ahad and others, Peti- 
tioners v. ‘State of Orissa, Opposite Party. 
O. J. C. No. 301 of 1965, D/- 2-7- 
1970. 
(A) Civil P. C. (1908), Section 11 — If 
a plea could have been but has not been 
taken by a party in a proceeding between 
him and his opponent, he cannot take that 
plea against the same party in a subsequent 
proceeding. AIR 1965 SC 1150 & AIR 
1968 SC 1370, Rel, on. (Para 8) 
_ ,Where the Government resumed land 
of a lease-holder in accorčance with the 
terms of a clause of the lease deed while 
lands held by other persons under similar 
lease deeds were acquired -inder the provi- 
sions of the Land Acquisition Act and in a 
suit by Government for eviction the lease- 
holder failed to question the action of the 
Government on the ground of discrimination, 
he cannot question the validity of the action 
on that ground in a subsequent ‘proceeding. 
(Paras 6, 8) 


BO/CO/A895/71/YPB/C 


208 Ori. [Prs. 1-2] 


(B) Constitution of India, Article 14-— 
Enforcement of a contractual obligation 
against one and waiver of a similar obliga- 
tion under an independent contract in the 
ease of another does not amount to denial 
of equal protection within Article 14. i 

. (Para 9) 

(C) Constitution of Yndia, Article 226 
— Where the Government resumed the 
leasehold property under the terms’ of 
lease deed and on refusal by the lease holder 
to vacate the premises 
for eviction and sought to execute it, the 
lease holders prayer in a petition under 
Articles 226 and 227 for restraining the Gov- 
ernment from resuming the property is un- 
tenable — (X-Ref: Article 227). (Para 10) 

What the Government is now seeking 
is to enforce the decree under execution and 
not the order of resumption. Hence so long 
as the decree is not unsettled by an ap- 
propriate proceeding the prayer is untenable 
Resins even if such an order is passed the 
execution of the decree cannot be stayed or 
prevented, : (Para 10) 
Cases Referred: Chronological 
(1968) AIR 1968-SC 1870 (V 55) = 

1968-2 SCR 887, Union of India 
v. Manak Singh 7 
(1965) AIR 1965 SC 1150 (V 52) = 
` (1965) 1 SCR 686, Devilal v, Sales 
Tax Officer , E Gs 
(1964) AIR 1964 SC 1018 (V 51) = ; 
1968 Supp 1 SCR 172, Amalga- 
mated Coalfields v. Janpada Sabha, 


Parag 


Chhindwara 6° 


(1963) ATR 1968 SC 1128 (V 50) = 
1963 Supp 2 SCR 127, Mysore 
State E. Board v. Bangalore W. C, 
& S. Mills o 

(1959) AIR 1959 -SC 149 (V 46) = 
. 1959 Supp (1) SCR 528, Basheshar 
Nath v. -I.-T. Commr. 


©. V. Murty; for Petitioner; Advocate- 
General, for Opposite Party. 


A. MISRA, J.:— This application _ has 
been filed under Articles 226 and 227 of the 
Constitution praying for issue of a writ in 
the nature of mandamus or appropriate 
order or direction restraining the opposite 
arty the State of Orissa from resuming the 
leasehold property described in para 1 of 
the petition. 


. 2. -In order to appreciate the con- 
tentions raised in this application, it will be 
useful to refer to the background ofthis 
litigation. Petitioner Nos. 1 to'$ are the 
sons and petitioner Nos. 4 to 6_ are the 
daughters of one Mr. Muhammad - Abdul 
‘Ahad, a retired Deputy Collector. By a 
registered sale deed D/- 22-5-1929, Mr. 
Abdul Ahad purchased plot No. 523 in Khata 
No. 6 containing an area of 7.724 acres with 
a residential building standing thereon ap- 
pertaining to Khasmahal touzi No. 2616, 
mouza Patpur bearing annual rent-of Rupees 
143/2/- from the cosharers of one Rai- 
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ALR, 
choudhury family. The land was described 
in the sale deed as Khasmahal raiyati patta- 
dari and Mr. Ahad was recorded as patta- 
dar. He entered into a fresh lease with the 
Khasmahal sometime in 1982 and executed 
a kabuliyat in favour of the Collector, Cut- 
tack. In 1949, Mr. Abdul Ahad by way of 
family settlement executed a registered deed 
transferring the property in favour of the 
etitioners. and their late mother. A fresh 
ease was executed by the petitioners and 
their late mother on 18-8-1951 in favour of 
the Collector in respect of the land in the 
usual printed form, Clause 12 of this lease 


- was to the following effect: 


“If the Collector at any time before the 
expiry of the lease gives the lessee notice in 
writing that Government 
public purpose to resume his holding or any 
part thereof, he shall vacate the holding or 
part thereof as required within three months 
from such notice on receipt of compensation 
for any building erected or other improve- 
ments that he might have made with writ- 
ten consent of the Collector. In case of dis- 
agreement as to the amount. of compensa- 
tion, the matter shall be referred to the 
Commissioner whose decision shall be final 
and binding on the parties, The lease shall 
be deemed to. have been determined on the 
expiration of the term of notice issued 
under this clause.” 

For the purpose of extending the Sailabala 
Women’s College situate adjacent to the dis- 
puted property, Government at first thought 
of acquiring the disputed property under 
the provisions of the Land ‘Acquisition Act 
and issued a notification under Section 4 (1) 
in February, 1950. Subsequently, however, 
Government decided to resume the leasehold 
property in accordance with the terms of 
the aforesaid Clause 12 of the lease deed, 
and accordingly, issued directions to the col- 
lector, Cuttack to take necessary steps and 
estimate the compensation payable for the 
buildings existing thereon. ‘The value of 
thé building and other structures was ulti- 
mately estimated at Rs. 18,938/- and a 
notice was served in terms of- clause 12 
resuming the leasehold property. Petitioners 
declined to accept the estimated compensa- 
tion amount and refused to vacate the lease- 
hold premises. Thereupon, opposite party 
instituted_T, S. No. 69.of 1955 for eviction 
of the petitioners. The suit was decreed 


_on 28-11-1957 by the Additional Subordi- 


nate Judge, Cuttack and the appeal filed by 
the petitioners and their deceased mother 
which was registered as F. A. No. 42 of 
1953 was dismissed on 22-12-1961: by a 
Division Bench of this Court. 


Applications for leave and special leave’ 


filed by “the petitioners to appeal to the 
Supreme Court were ‘also rejected. There- 
after, the decree-holder dépposite party levied 
execution of the decree for eviction which 
is pending, and at this stage the present writ 
application has been filed with the aforemen- 
tioned prayer. 


desires for any ` 
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3. In the previous litigation, peti- 


tioners as defendants resisted the suit by the. 


opposite party for eviction mainly on three 
grounds, viz., (1) they possessed a perma- 
nent, heritable and transferable right ir the 
lease hold property which is not liable to 
be extinguished by any resumption proceed- 
ing under Clause 12 of the lease deed; 
(oy in the alternative, the status of the de- 
fendants being that of raiyats, their interest 
can be extinguished only in accordance with 
the terms of the Orissa. Tenancy Act and 
(3) Clause 12 of the lease deed is invalid, 
inasmuch as, it does not ‘provide for any 
compensation for acquisition of the lase- 
hold interest in the suit plot and thereby 
contravenes Article 31 of the Constitution, 
All these contentions were negatived and 
the Court found that the interest of the de- 
fendants (petitioners herein) in the disputed 
property was that of mere leaseholders re- 
gulated by the terms of the lease- deec be- 
tween them and the landlord, viz., Khas- 
mahal; that they will be governed by the 
provisions of the ‘Transfer of Property Act 


„and that the lease is determined in aczord- 


ance with the terms of Clause 12 of th 
lease deed. . 


It was also held that Articles 19 and 
81 of the Constitution have no application 
to the present case, inasmuch as, the lease 
hold interest had been determined in aczord- 
ance with the contractual’terms contained in 
Clause 12 of the lease deed and the de- 
fendants had no subsisting interest which 
was acquired for public purposes. 

4, Petitioners do not dispute the 
abovementioned facts and findings ir the 
previous litigation. The grounds taken in 
this application and urged by learned coun- 
sel for petitioners at the time of hearing are 
that petitioners have been singled out_and 
discriminated against in the matter ol re- 
sumption of the land under Clause 12, while 
lands held under similar lease deeds from 
the Khasmabal whenever required for pub- 
lic purposes have been 
State Government under the provisiors of 
the Land Acquisition Act, 1894. There- 
fore, the action of the State being vio-ative 
of the protection envisaged in Article 14 of 
the Constitution is liable to be quashec. It 
is also urged that when two alternative pro- 
cedures are available to the State Govern- 
ment to acquire similarly placed leasehold 
lands. One under the provisions of the 
Land Acquisition Act and the other by re- 
sorting to Clause 12 of the Khasmahal lease 
deed, the one more beneficial to the peti- 
tioners should have been adopted to prevent 
discrimination. In this context, it is pointed 
out that if acquisition is made under the 
provisions of the Land Acquisition Act, the 


State will be liable to pay compensation not. 


only for the buildings ard other structures 
standing on the land proposed to be acquir- 
ed, but also compensation for the land -tself. 

On the other hand by resorting to 
Clause 12 .of the lease deed, the State has, 
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pa alr its liability to pay compensation 
o y for the building and cther structures 
= not for the Jand proposed to be acquir- 
ed. i 


5. Learned Advocats-General ap- 
pearing for the opposite party resists the ap- 
plication’ mainly on the following grounds: 
Firstly, it is urged by him that the judg- 
ment and ‘decree in the previous litigation 
between the parties regarding the same sub- 
ject-matter having become final, the present 
application is barred. by res judicata or 
priciples analogous thereto. Secondly, it is 
argued that Article 14 has no application to 
the present case, because the lease in ques- 
tion was the result of a contractual rela- 
tionship and the resumption of the land by 
termination of the lease was in accordance 
with the terms of the contract. Contracts 
with individual lessees being independent of 
each other, even if it is accepted that in 
some instances Clause 12 has not been re- 
sorted to, enforcement of the contractual 
term against the petitioners cannot be said 
to offend the constitutional protection of 
equality before law or equal protection of 
law embodied in Article 14. Lastly, it is 
contended that so long the petitioners do 
not seek to challenge and unsettle the judg- 
ment and decree in the previous litigation, 
their present prayer is not sustainable as 
the execution of the decree directing evic- 
tion of the petitioners cannot be prevented. 


6. The first point that arises for con- 
sideration is whether in view of the judg- 
ment and decree in the previous litigation, 
the present application is barred by res judi- 
cata or principles analogous thereto. Mr. 
Murty learned counsel for petitioners con- 
tends that the decision in the previous liti- 
gation will not operate as a bar, because in 
the previous litigation petitioners did not 
take any ground based on Article 14 of the’ 
Constitution and the question whether. the 
action of the State was discriminatory and 
violative of Article 14 was not heard and 
decided. According to him though it was 
open to the petitioners to take such a 
ground in the previous litigation, they could 
not do so as they were not aware of such 
instances where the State had resorted to the 
provisions of the land Acquisition Act when- 
ever the necessity for acquiring such, lease- 
hold lands for public purposes had arisen. 
Relying on the observations in the decision 
reported in AIR 1959 SC 149, (Basheshar 
Nath v. I.-T. Commr.) that whatever breach 
of every fundamental right a person or a 
citizen may or may not waive, he cannot 
certainly give up or waive a breach of the 
fundamental right that is ind‘rectly con- 
ferred on him by the constitutional man- 
date directed to the State contained in Arti- 
cle 14 of the Constitution, it is further argu- 
ed that the doctrine of res judicata will not 
apply to cases based on violation of the pro- 
tection under Article 14 of the Constitution. 


_ „In support of his contentions, reliance 
is placed on the decisions reported in AIR 
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1964 SC 1013 and AIR 1968 SC 1128. 
These decisions, in our opinion, are not rele- 
vant- in the present context. In the deci- 
” sion ba yon in ATR 1964 SC 1018, (Amal- 
gamated Coalfields v: Janapada Sabha) the 
question arose whether in the following cir- 
cumstances the earlier decision operated as. 
constructive res judicata .in a. subsequent 
writ application. In the -earlier decision, 
the court: expressly refrained from expres-. 
sing an opinion on the- validity or other- 
wise of the point relating to the increase in 
the rate of tax from 3 pies to 9 pies per ton 
as the same had not been taken in-the writ 
application and relevant material was not 
available on record. In the subsequent peti- 
tion, the validity of the notice of demand 
was challenged on grounds different and 
distinct from those raised on the earlier oc- 
casion. In those circumstances, it was held 
that the earlier decision did not operate as 
res judicata in the subsequent proceeding. 


So also, in the decision reported in AIR 
1968 SC 1128, (Mysore State E. Board v. 
Bangalore W. C. & ‘S. Mills), the earlier 
decision related to the right of the State’ 
Government or the Electricity Board under 
the Electricity Supply Act of 1948 to revise 
the rates charged for supply _ of electric 


energy, while in the latter case, the question - 


that arose for consideration was the right of 
the petitioner to call for an arbitration under 
Section 76 of the 1948 Act, As these were 
two distinct matters, it was held that the 
decision in one did not ‘operate as res judi- 
cata in the other. The stand taken by the 
petitioners in the previous litigation was 
that they possessed a permanent, heritable 
and transferable right in the lease hold. pro- 
perty, and that Clause 12 of the lease deed 
was constitutionally invalid. Having taken 
such a stand in which they proved unsuc- 
cessful, they cannot now turn round and 
say that even though they do not ‘have per- 
manent or heritable rights and even though 
clause 12 of the lease deed is valid, in en- 
forcing Clause 12 against them. Article 14 
has been violated. : 
7. Learned Advocate-General, on 
the other hand, contends that the principle 
of constructive res judicata will also apply 
in this case, in support of which, he. relies 
on a decision reported in AIR 1965 SC 1150, 
(Devilal v. Sales Tax Officer), Gajendragad- 
kar, C. J, speaking on behalf of - the 
Supreme Court observed: i 
“There can be no doubt that the fun- 
damental rights guaranteed to the citizen are 
a significant feature of our Constitution and 
the High Courts. under Article 226 are 
bound to protect these fundamental rights: 
There can also be no doubt that if a case 
is made out for the exercise of its jurisdic- 
tion under Article 226 in support of a 
citezen’s fundamental rights, the High Court 
will not hesitate to. exercise that jurisdiction, 
But the question whether’ a citizen should 
be allowed to challenge the validity of the 
game order by successive ` petitions under 
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Article 226, cannot be: answered merely in 
the light of the significance and importance 
of the citizen’s fundamental rights. The 
general principle underlying the ‘doctrine of 
res judicata is ultimately based on considera- 
tions of public policy. One important con- 
sideration of public policy is that the deci- 
sions pronounced by courts of competent 
jurisdiction should be final,. unless they are 
modified or reversed by appellate authori- 
ties; and the other principles is that no one 
should be made to. face the same kind of 
litigation twice over, because such a process 
would be contrary to consideration of fair 
play and justice. xx xx. This rule 
postulates that if a plea could have been 
taken by a party in a proceeding between 
him and his opponent, he would not be per- 
mitted to take: that plea against the same 
party in a subsequent proceeding which is 
based on the same‘cause of action, but 
basically even view is founded on the 


same considerations of public policy, because, 


if the doctrine of constructive res judicata 
is not applied to writ proceedings, it would 


be open to the party to take one proceed-. 


ing after another and urge ‘new grounds 
every time and that plainly is inconsistent 
with the considerations of public policy to 
which we have just referred.” 

Similarly, in the decision reported in AIR 
1968 SC 1870, (Union of India v. Nanak 
Singh), it was observed: _ 

“The provisions of Section ‘1, Civil 
Procedure Code are: not. exhaustive with res- 
pect to an earlier decision operating as res 
judicata between the same parties on the 
same matter in controversy in a -subse- 
quent regular suit, and on the general prin- 
ciple of res judicata, any previous decision 
on a matter in controversy, decided after 
full contest ‘or after affording fair opportu- 
nity to the parties to prove their case by a 
court competent to decide it, will operate as 
res judicata in-a subsequent regular suit.” 

© 8, The above principles fully appl 
to the present case.’ Undoubtedly, it ee 
open to the petitioner to take the present 
ground in the preview! litigation, particularly 
when they seek to base their present case 
on certain acquisitions under the Land Ac- 
quisition Act which were done openly and 
must be reasonably expected to be within 
their knowledge being residents of the same 
town. Hence, in our opinion, the decision 
in the previous litigation operates as res 
judicata and it is not open to the petitioners 
in this application to reagitate the question 
of validity of the action taken by opposite 
party under Clause 12 of the lease deed. 

9. The next point for consideration 
is whéther the order terminating the lease by 
service of notice in accordance with Cl. 12 


-of the lease deed is liable to be quashed as 


being discriminatory and violative of Arti- 
cle 14 of the Constitution. ` According to 
Petitioners, they have been singled out and 
discriminated against by enforcement of the 
contractual term contained in clause 12: off 
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the lease deed; while in respect of s-milar 
leasehold, resort had been made te the 
provisions of the Land Acquisition Act. This 
contention, in our opinion, has no merit for 
more than one reason. Firstly, the aver- 
ments entered into with different lessees of 
Khasmalial’ lands are independent of each 
other and in each case the rights. and lia- 
bilities of the parties -are regulated by and 
dependent upon contractual terms agreed to. 
Tt is not disputed that as between a private 
lessor and his lessee a term can be embo- 
died in the. lease entitling the landlo-d to 
determine the lease and resume the land, if 
required for his purpose or on happening of 
- any contingency, or on expiry of a particular 
period, etc.. Nobody can’ question the 
constitutional validity of such a term. 


It is equally open to the landicrd to 
enforce ‘such a term or to waive it. This 
being so, there seems to be no reason why 
the State should be treated on a diferent 
‘footing where it is acting merely as a lessor 
in accordance with the terms of the lease 
and not exercising its power of eminent do- 
main. ‘Therefore, the question of viclation 
of fundamental rights or discrimination while 
enforcing a contrac term against a parti- 
cular lessee cannot arise. Secondly, ir sup- 

ort of the alleged discrimination, reference 
is made to Annexures 1 to 8 of the Writ 
Petition, From Annexure 2, it appears that 
the manner of optaining posséssion of lands 
held under Khasmahal leases on various oc- 
casions has not been the same. In some 
cases, the Hight of the lessor reserved under 
Clause 12 of the lease deed has beea en- 
forced. In some others, steps had been 
taken to acquire the land under the provi- 
sions of the Land Acquisition Act or land 
purchased by way of private sale. Ir case 
of acquisition for the municipality however, 
as‘ it appears, invariably they ave been 
done under the Land Acquisition Act, ob- 
viously because it is the municipality that 
pays the compensation. From the fac: that 
on some occasions, the State as lesscr has 
waived its right reserved under Clause 12 of 
the lease deed, it cannot be said that peti- 
tioners have - been. discriminated azainst 
simply because the benefit of such a waiver 
as not been extended to them.. Eniorce- 
ment ‘of a contractual obligation against one 
and waiver of a similar obligation under an 
independent contract in the case of another, 
in our opinion, does not amount to denial 
of equal protection envisaged in Article 14 
of the Constitution, 3 

10. The last poirt for consideration 
is whether Eea prayer is tenable 
without unsettling the judgment and decree be- 
tween the parties which is under execution. 
Petitioners have prayed for issue of a writ 
eaten the opposite party from resum- 
ing the leasehold property. ` The velidity 
of the notice served on the petitioners in 
pursuance of Clause 12 is not disputed. As 
a consequence, the leasehold was determin- 
ed and the land .resumed,-. Because the 
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State could not get possession they filed the 
suit for eviction and. . obtained a decree 
which has become conclusive. at the 
State is now seeking is to enforce the decree 
under execution and not the order of resump- 
tion. Therefore, so long the decree is not 
unsettled by an appropriate proceeding, the 
prayer of petitioners for restraining the op- 
posite party from resuming the leasehold pro- 
perty is untenable, because even if such an 
order iş passed, the executicn of the decree 
cannot be stayed. or prevented. Therefore, in 
any view of thé matter, the relief prayed for 
by the petitioners cannot be granted. - 
, 11. In the result, there is no merit 
in this writ application which is accordingly 
dismissed with costs, . Hearing fee is assessed 
at Rs. 200/- (Rupees two.Eundred) only.. 
S. K. RAY, J.:— 12. I agree, 
Petition dismissed. 


i 
è 
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R. N. MISRA, J. i 
Priyanath Mohanty,. Appellant v. Indu- 
mati Bewa, Respondent. - 


Second Appeal No. 803 of 1966, D/- 
24-8-1970, from order of G. S. Patnaik, Ist 
Addl. Sub-J., Cuttack, D/- 29-3-1966. 

(A) Hindu Law — Adoption — A sis- 
ters son in a regenerate class like Karans in 
Orissa cannot be adopted.. AIR 1927 Pat 
145, Rel. on, (Para 7) 

Adoption of sister’s son is barred under 
Hindu Law. unless a custom supporting it 
is pleaded and proved. The reason is that 
the sister could not have been married to 
the brother. . (Para 7) 

. (B) Hindu Law — Adcption — Princi- 
ple of factum valet. is inapplicable in case 
of adoption. - ” ara 
Cases Referred: ` Chronological Paras 
(1927) AIR 1927 Pat 145 (V 14) = 

8 Pat LT 34, Ishwari Prasad v. Rai 

Hari Pras $ ; 7 
: | R. C. Mohanty, for Appellant; G. C. 
Sengupta, for Respondent. ' 

JUDGMENT :— The defendant is in 
appeal against a reversing judgment of the 
learned First Additional Subordinate Judge, 
Cuttack, in a suit for declaration that the 
defendant’ is not the adopted son of the ` 
plaintiff's husband and has thus no right, 
title or interest in the disputed property des- 
cribed in the Kha Schedule, 


- 2.. Jagannath, Balabhadra and Padma 
Charan were ee brothers and belonged 
to a joint family. 


The plaintiff happens to 
be the widow of Pa aran. ‘On the 
death of Padma Charan, Jagannath was look- 
ing after the family properties as Karta. The 
defendant is the sisters son of the plaintiffs 
husband Padma Charan. He had never been 
taken in adoption by Padma -Charan or the 
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plaintiff. After Padma Charan’s death there : 
were some disputes and the defendant came 
to the plaintiff and persuaded her to execute 
a power-of-attorney so that the defendant 
would support the plaintiff and the plaintiff 
would not be harassed by her husband’s 
brothers. The plaintiff is a pardanashin illi- 
terate lady and having implicit faith in the 
defendant put signatures to a document 
without knowing its contents. 
plaintiff came to learn that it was a docu- 
ment acknowledging the adoption of the de- 
„fendant and on the strengt of the said 
document the defendant claimed himself to 
be the adopted son. The plaintiff had thus 
been obliged to bring the suit. 

8. The defence was that the defen- 
dant was the sisters son of Padma Charan 
and had lost his mother during his child- 
hood. As Padma Charan had no issues, he 
proposed to adopt the defendant and the 
Tedas natural father accepted the pro- 
posal and made him over to Padma Charan 
who formally adopted him. The defendant 
had continued to live with Padma Charan 
and thereafter with the plaintif as the ad- 
opted son. Padma Charan was serving in 
the Forest Department of the ex-State of 
Mayurbhanj and had taken the defendant to 
live with him and had given his education. 
Upon Padma Charan’s death the defendant 
also got into service and had been regularly 
sending money to the plaintiff for her main- | 
tenance. Padma Charan had left instruc- 
tions that the plaintif would execute a deed 
of acknowledgment of adoption and’ ac- 
cordingly on 21-7-1950 the deed of acknow- 
Iedgment was executed. The defendant had 
got himself mutated in respect of the pro- 
perties of Padma Charan and had been in 
possession accordingly. ‘The defendant later 
on representing the branch of Padma Charan 
filed Title Suit No. 255 of 1959 for parti- 
tion and obtained a preliminary decree. The 
plaintiff has now been sot- np by the bro- 
thers of Padma Charan to file the present 
suit as they are aggrieved by the preliminary _ 
decree obtained by the defendant. 

4, The trial Court came to find that 
the defendant was adopted by Padma 
Charan and had been staying in his house; 
Ext. B (7) the registered deed of acknow- 
ledgment was a valid one; the plaintiff was 
not a pardanashin illiterate lady and was 


- bound by her admission in Ext, B ( On 
these findings it dismissed the suit. - 
The plaintif appealed. The 


5. 
learned Appellate Judge has negatived the 
adoption only on a simple reasoning that a 
sisters son in a re-generate class cannot be 
adopted under the Hindu Law. The defen- 
dant is in appeal in this Court. ; 

6. Mr. R. C. Mohanty appearing for 
the appellant contends that the learned Ap- 
pellate Judge has gone wrong in holding that 
the parties belonged to the regenerate class 
and the bar against adoption of a sister’s son 
operated. According to him, in view of 
the preponderance of evidence in support of 
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adoption and the learned Appellate Judge 
having not negatived adoption in fact the 
finding of the trial Court should have been 
reversed, 


7, It is well settled that Karans in 
Orissa belong to the regenerate class. The 
legal position is also well settled that a 
sisters son cannot be adopted unless a cus- 
tom.in support of such adootion is pleaded 
and established. The bar in Hindu Law 
against adoption of a sisters son is on the 
basis that the sister could not have been 
married to the brother and thus the brother 
cannot adopt the sisters son. A fiction in 
law is created in the event of adoption for 
the adopted son’s mother being the wife of 
the adoptive father. The principle of fac- 
tum valet also does not apply in the case of 
adoption. In view of such a clear position 
in law, so far as this matter is concerned I 
do not think I shall be justified in taking a 
view different from what has been adopted 
in the lower appellate Court, A Karan has 
been indicated in the Bhasakosh by late Shri 
Gopal Chandra Praharaj as belonging to the 
regenerate class. Karans have been equated 
with Kayasthas and in AIR 1927 Pat 145, 
Ishwari Prasad v. Rai Hari Prasad, Kayas- 
thas in Bihar have been held to be of the 
regenerate class. In this Court there is no 
decision to the contrary, that is, to the 
effect that a Karan does not belong to the 
regenerate class. Thus the restriction that a 
sisters son cannot be adopted fully applied 
to the. present case and in view of. the con- 
ceded position in the written statement that 
the defendant was the adoptive father’s sister’s 
son, the adoption was bound to fail and has 
rightly been negatived., 


8. The Second appeal has no merit . 


and is bound to be dismissed. In the cir- 

cumstances of this case, I would not saddle 

the appellant with costs in this Court. ° 
Appeal dismissed. 
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G. K. MISRA, C. J. AND S. K. RAY, J. 


i Ghanashyam Misra, Petitioner v. Orissa 
Association of Sanskrit Learning and Culture 
(represented by its Secretary), Opposite 
Party. 


O. J. C. No. 268 of 1965, D/- 17-12- 


1969. . 

(A) Constitution of India, Article 226 
— Writs — Mandamus against educational 
institution —- Mandamus lies to secure per- 


formance of a public duty in performance 
of which one who applies for it has suff- 
cient legal interest —- Sanskrit Council con- 
stituted, by Resolution of State Government 








Ad 
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— Hence writ of mandamus would ‘lie 
against that council. AIR 1969 SC 1306, 


Followed.. (Para 7) 

(B) Constitution . of India, Article 226 
— Writs — Principles of natural justice — 
Principles vary according to facts and cir- 
cumstances of each case — Principles s-ated 


— Educational institution — Enquiry for 
mal-practices by student in examination — 
Candidate should not be condemned with- 
out. giving full opportunity of knowing 
materials used against him and challerging 
the same by cross-examination,, AIR 1966 
SC 875, Followed. (Paras 3, 6) 
Cases Referred: | Chronological Paras 
(1969) AIR 1969 SC 1806 (V 56) = 

(1969) 3 SCR 778, Praga Tools 

Corporation v. Imanual 


. (1969) AIR 1969 SC 198 (V 56) = 


(1969) 1 SCR ?17, Suresh Koshy 
v. University of Kerala 
(1969) AIR 1969 Cal 525 (V 56) = 
1969 Lab IC 1834, D. G. of Health. 
__ Services v. Bikash Chatterjee 
(1969): 35 Cut LT 1140 = 12 Orissa 
JD 26, Bijoy Kumar Singh v. Pro- 
ject Administrator Industrial De- 
__ velopment Corporation, Orissa 7 
(1966) AIR 1966 SC 875 (V 53) = 
(1968) 3 SCR 767, Board of High 
School and Intermediate Education 
__U. P. v. Bagleswar Prasad 5, 7 
(1968) AIR 1963 Cal 161 (V 50) = 
(1968) 1 Lab LJ 149, Barada Kanta 
v. State of West Bengal 


R. C. Patnaik, for Petitioner; Govt. 
Advocate, for Opposite Party. 
G. K. MISRA, C. J.:— The petitoner 


is the Principal of Gopabandhu Ayurvedic 
College at Puri. The Orissa Associatior of 
Sanskrit learning and Culture represented 
by its Secretary, is the opposite party. The 
opposite party was constituted by Resolu- 
tion No. 2835-E of the Government of 
Orissa in the Education Department, on 
7-10-1989. One of its functions is to con- 
duct examinations for testing candidates 
for different diplomas in Sanskrit. The 
petitioner was a candidate for the second 
part of the Sahityacharya Examination of 
1964 and was assigned Roll No. 14. Ix the 
second paper Sri Jagannath Mohapatra 
Sharma had been appointed as the 
Examiner. Sri Braja Mohan Padhy As- 
sistant Secretary of the opposite party, sent 
information on 10-7-1964 to the Superinten- 
dent of the Centre that, on 9-7-1964, the peti- 
tioner went to the formers residence and 
induced him to attach some fresh shee-s of 
written papers inside the petitioners answer 
book and that as a result of such pressure 
Sri Braja Mohan Padhy permitted additonal 
sheets of papers to be kept inside the vpeti- 
tioner’s answer book. Sri Raghunath Misra, 
M. L. A., who is a Member of the Crissa 
Council of Sanskrit Learning and Culture 
was appointed the Enquiry Officer, to en- 
quire into the matter. He examined Sri 
Padhy Sri Jagannath Mohapatra Sharma, and 
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Sri Ladukeswar Satapathy, Secretary of tho 
opposite party, and also the petitioner. Writ- 
ten explanations were taken from those per- 
sons, 

The Enquiry Officer submitted a detail- 
ed report to the opposite party on 2-9-1964 
wherein he held that the petitioner had no 
responsibility for introducing the additional 
sheets of papers into the answer book and 
that some interested persons brought about 
the mischief. He further held that Braja 
Mohan Padhy was incompetent to be in 
charge of examinations.. On 20-4-1965 the 
petitioner received notice from the opposite 
party asking him to show cause as to why 
he introduced 4 sheets of acditional papers 
in the answer book. The petitioner showed 
cause on 1-5-1965 and denied the charge 
that he adopted unfair means. The peti- 
tioner asked for a copy of the report of the 
Enquiry Officer and other papers and docu- 
ments which the enquiry officer had collect- 
ed from various sources in order to present 
a fuller explanation. He so indicated 
therein that after those documents were re- 
ceived: by him he would give a detailed ex- 
planation and prayed for an adequate oppor- - 
tunity to disprove the allegations made 
against him. The documents asked for were 
not supplied, nor was any opportunity given 
to him to cross-examine the witnesses exa- 
mined by opposite party and to adduce evi- 
dence in his defence. On 24-5-1965 -the 
petitioner was intimated by Annexure ‘D’ 
that the result of the Examination held in 
1964 was cancelled and that he would not 
be permitted to sit at any examination 
before 1967. This order was passed in pur- 
suance of the decision taken by Opposite 
Party by Resolution 15-2-1965. 
: The petitioner’s ‘case is that Kaviraj Sri 
Ananta Tripathy Sharma who is a member 
of the Orissa Association of Sanskrit Learn- 
ing’ and Culture bore personal animosity to- 
wards him and the entire manoeuvre was 
done at his instance. This writ application 
has been filed under Articles 226 and 227 of 
the Constitution for a writ of certiorari to 
quash the impugned Resolution, communi- 
cated to the petitioner on 24-5-1985 and for 
issuing a writ of mandamus directing the 


- opposite party to publish the result of the 


examination held in 1964, 


half a a counter has a ne on be- 
alf of the opposite party its Secretary 
Sri Ladukeswar Satapathy who is a Govern- 
ment servant of Sanskrit Studies. The al- 
legation of mala fides made against Sri 
Ananta Tripathy Sharma is disputed. Most 
of the other facts in the writ petition are not 
challenged. In paragraphs 8 and 9 the fac- 
tual position has been clarified. It appears 
that Sri Ananta Tripathy Sharma received 
an anonymous application that malpractice 
had been resorted to in the examination. A 
resolution was accordingly passed that all the 
examination papers should be re-examined to 
see if any unfair means had been adopted. > 
In pursuance of the said resolution the Board 
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of Studies in Sahitya consisting of Sri Jagan- 
math Rath, Sri Basudev Misra and Sri 
Pundarikaksha Misra examined from 6-7-1964 
to_10-7-1964 all the papers concerning the 


subject. During their examination they 
found that one of the petitioners answer 
books contained 4 pages in the middle 
which were not supplied by the Council 


The colour of these middle papers did not 
tally. with that of the outer papers.. The 
manner of writing in the middle pages of 


the answer book was superior to the man- 
ner of writing on the outer pages, The 
answer papers were stitched wi cotton 


threads instead of a wire with which. - all 
the answer’ books sopplied by the Sanskrit 
Council were- stitched. K 

From 6-7-1964 to 9-7-1964 while the 
were about to write out their report regard- 
ing their suspicion about adoption of unfair 
means, they discovered that somebody had 
removed the middlesheets consisting of four 
pages and had substituted a new ` sheet 
with 4 pages inside the answer book with 
a view to show that the colour of the outer 
papers and the 
The matter was ‘acquired.’ from Sri Braja 
Mohan Padhy who’ was in ¢ustody of the 
answer books. Sri Padhy admitted that at 
the request of the petitioner he had re- 
moved the sheet of paper ‘consisting of 
4 pages and had inserted a new sheet of 
paper with 4 pages written by the petitioner 
on the previous night. Sri Padhy _ gave 
statement in writing to that éffect. Durin 
the saqar by Sri Raghunath Misra S 
Padhy, however, made a different statement, 
After the report of the Enquiry Officer was 
received the matter was placed before the 
Sanskrit Council who came to an indepen- 
dent conclusion that some — outside papers 
had been inserted into the answer book. The 
petitioner ished his explanation on 25-8- 
1965 and the Sanskrit Council, after consi- 
dering the same, refused the prayer of the 
petitioner for supply of documents and for 
personal hearing, ` Sima i 

8. As has already been stated, most 
of the facts ‘are admitted! There is no con- 
troversy that neither the Enquiry Officer nor 
the Sanskrit Council gave any opportunity to 
the petitioner to cross-examine 
examined on behalf of the council. The 
petitioner was not supplied with their state- 
ments or with a copy of the report of the 
Enquiry Officer. No personal hearing was 
also given. . £4 

4, On these facts Mr. Patnaik con- 
tended that the principle of natural justice 
was violated and the resolution of the Coun- 
cil in not publishing the result of the exami- 
nation and debarring the petitioner from ap- 
' pearing at the same examination till’ 1967 
is liable to be quashed. ‘The learned Gov- 
ernment Advocate, on the other hand, con- 
tended that the writ application for ‘issue of 
certiorari or mandamus is not maintainable 
? as the opposite party is not a statutory 
ody. s E te . 


G. Misra v. Orissa Assen., S. L. & C. (Misra C. J.Y. 


middle papers tallied. 
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` Both the contentions require careful 
examination. : beat 
5.. There can hardly be any ‘contro- 
versy that the principle of natural justice 
would vary according to the facts and cir- 
cumstances of each case. One thing how- 
ever is certain: and that is that the: charge 
must be framed indicating the. allegations 
against the delinquent, the materials on 
which the allegations are based must be fur- 
nished, the delinquent- must be. given an 
opportunity to show cause against the charge, 
documents and oral evidence in support of 
the charge must be examined in the pre- 
sence of the delinquent who should ‘also be 
iven the opportunity to contest the’ same 
y cross-examination. .The delinquent would 
be entitled to give evidence in support of 
his defence, and then 
should ‘be disposed of ‘after giving him a 
personal hearing. ee 
With regard to Universities and educa- 
tional institution the matter is covered by 
Supreme Court decisions. In ATR 1966.SC 
875, Board of Pigh School and Intermediate 
Education v. Bagleswar Prasad, their Lord- 
ships laid down that the principle of natu- 
ral justice must be followed scrupulously, 
though it would not be reasonable to import 
into these enquiries all considerations - which 
overn criminal trials in ordinary courts of 
w. It was pointed out that in the matter 
of adoption of unfair means direct evidence 
may not sometimes be available. Even in 
such cases‘the question is to be considered. 
in the light of probabilities and the circum- 
stantial evidence. Educational institutions 
have to face serious problems from time to 
time. Courts would be slow to interfere 


` with the decision’ of such domestic tribunals 
reason for doing so. - 


‘unless there is good 
Under Article 226 the High Court does: not 
sit in appeal ‘over the decision of the domes- 
= Tom ne jurisdiction is Hoed. Tf 
e impugned order is not supported by any 
evidence, at all the High Court will hava t 
risdiction to quash the order. , But the con- 
clusion whether the impugned order. is sup- 
ported by evidence or not will be reached 
after looking into the broad probabilities and 
circumstances, This, in substance, indicates 
the ambit and amplitude of the jurisdiction 
of the High Court in interfering under Arti- 
cle 226,-.~ 
In AIR 1969 SC 198, Suresh Koshy v. 
University. of Kerala misconduct of a stu- 
dent at an examination came ‘up for conside- 
ration. Their Lordships followed AIR 1966 
SC 875. It was made clear therein that a 
second show cause notice was not essential 
without a rule to that effect: as required 
under Article 811 of the Constitution and 
even if in certain cases the rules provide for 
a second show cause notice, it does not 
follow therefrom that a copy of the report on 
the basis of which the show cause notice 
was issued should be made available to the 
delinquent. In other words the principle of 
natural justice in such cases is not wholly 


e entire matter] 


4 


wis. Rnb 


. mination. 
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analogous to. that preseritied under Arti- 
cle 811 of the Constitution... 
' 6. Applying the aforesaid tests ‘here 
can be hardly ‘any doubt that the Phos a 
of natural justice has been violated in. this 
case. , The petitioner could not have been 
condemned without being given a full op- 
aca of knowing the materials against 
Eim and challenging the same by cross-exa- 
It is admitted in the counter-aff- 
davit that despite his request documents were 
not made available to him and he war not 
given a personal 
was not even asked to cross-examine Sri 
Braja Padhy who admitted haying: intraduc- 
ed some papers in the answer books and 
substituting some other papers. 

; We may now examine the preli- 
minary objection that a writ application 
would not lie where the opposite pary is 
not a statutory Authority. The matter seems 
to be concluded hy AIR 1966 SC 875. In 
paragraph 4 their Lordships observed tkis:— 

“It is common ground that the proceed- 
ings taken against the respondent in _ res- 
pect of unfair means alleged to have . been 
adopted by him at the examination are in 
the nature of quasi judicial proceedings 
and as such in a prope: case orders passed 
as a result of such: proceedings would be 
liable to be challenged under Article 256 of 
the Constitution.” i 

In the present case the.proceeding in 


which the impugned order was passed. was. 


quasi-judicial in nature. The impugned 
order can therefore be quashed provided it 
is based on no`evidence or is not in con- 
formity with the principles of natural jus- 
tice. In (1969) 85 Cut LT 1140 (Gijov 
Kumar Singh v. Project Administrator, In- 
dustrial Development Corporation Orissa) it 
was indicated, following AIR.1969 SC 1806 
(Praga Tools Corporation v. Imanual) that 


a mandamus lies to secure performance of, 


a public duty, in the performance of which 
the one who applies for-it has sufficient legal 
interest. In this case, the petitioner has 


sufficient legal interest in the performance | 


of a duty by the opposite party, and the 
duty which -was to De erformed by the 
opposite party is clearly public in.ņature. The 
opposite party is the creature of a Resolu- 
tion passed by the Government, authorising 
it to hold examinations and publish results. 
That is clearly a public duty, though not 
statutory. ` writ of mandamus would 
therefore lie against the opposite party. 


8. Reliance was placed by the learn- 
ed Government Advocate on AIR 1963 Cal 


. 161, Barada Kanta v. State of West Bengal 


and AIR 1969 Cal 525, D. G. of Health 
Services v. Bikash Chatterjee. -e 

In AIR 1969 Cal 525 the prayer for 
writ was against the Council of Scientific 
and Industrial Research. That decision has 
no application here. That was a case under 
Article 811 of the Constitution where the 
requirement is that the incumbent mus: be 
a member of the Civil Services of the Union 
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hearing. The petitioner . 
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or an All India Service or the Civil Service 
of a State, or must hold a civil post under 
the Union ‘or a State, Clearly a person 
working under the Council of Scientific and 
Industrial Research does not “hold a civil 
post” either under the Union or a State. 
AIR 1968 Cal 161 is also similarly dis- 


: finguishable. - 


: On the aforesaid analysis we 
overrule the prelimi objection. 

10. On our finding that the princi- 
ple of natural justice has bezn violated the 
writ petition must succeed. A writ of cer- 
tiorari be accordingly issued quashing the 
impugned. order. 

il. It will be open to the opposite 
party to continue the proceedings against 
the petitioner, from the stage it was cont- 
rary to law in the light of the observations 
made in this judgment and in accordance 
with law. The proceedings should be dis- 
sr of within three months from today. - 

, however, the opposite party chooses not 
to continue the proceeding for any reason, 
it is directed to publish the result of these 
petitioners examination held in 1964 with- 
out delay, . A writ of mandamus be issued 
accordingly. 


12. The writ application is allowed, 
but in the circumstances’ there will be no 
order as to costs. 


‘ S, K. RAY, Jun 18. . I agree. 
. a8 Petition allowed. 
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` R. N. MISRA, J. 


Dinabandhu Sethi and others, Appellants 
X Chintamoni Sahu and others, Respon- 
ents, . 


Second Appeal No, 120 of 1967, D/- 
90-11-1970, from decision of K. M. Misra, 
Sub-J., Aska, D/- 16-12-1966. , 

T. P. Act (1882), Section 8 -— In esta- 
blishing identity of the land sold the normal’ 
rule is that the description of the plot or 
survey number yields to the boundary when 
there is discrepancy between the two. This 
is so only when the true intention of the 
parties at the time of sale is not known. AIR 
1963 SC 1879, Rel. on. . (Paras 9, 10) 


- Thus where there was a dispute as to 
whether the purchaser had acquired title in 
survey number 73 or survey number 70/8 
from the vendor and survey number 78 
never belonged to the vendor and the nar- 
ration’ in the sale deed was that the disputed 
property was acquired by ths vendor from 
someone but survey number 78 was not the 
property apt from that person, the nar- 
ration clearly shows that the vendor intend- 
ed_to convey title to survey number 70/3 
and not survey number 78. If there is any 
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misdescription, it is in the boundary and 
not in the survey numbers. (Paras 9, 10) 
Cases Referred: | Chronological Paras 


(1963) AIR 1963 SC 1879 sd 50) = 
(1962) 2 SCR 758, Sheodhyan Singh - 
v., Smt. Sanichara Kuer 


G. Rath and R. K. Patra, for Appellants; 


H. G. Panda and H. Mohapatra, for’ Res- . 


pondents. 

JUDGMENT :— The defendants are in 
appeal against the reversing decision of the 
learned Subordinate Judge, Aska in a suit 
for possession and recovery of mesne profits 
for the three previous years to the suit. 

2. According to the plaintiff, he pur- 
chased 70 cents of land in Survey No. 70/8, 
18 cents of land in Survey No, 72, and 12 
cents of land in Survey No. 72/3 from the 
defendants 1 and 2 and one Manguli, since 
deceased, by a registered sale deed dated 
15th April, 1958 (Ext. 1) for Rs. 500/-. 
-His vendors delivered possession of .18 cents 
out of Survey No. 72/2. The plaintiff did 
not obtain possession in respect of the other 
properties purchased by him. He, there- 
fore, claimed recovery of possession on the 
footing of title in Ext. 1 and recovery of 
mesne profits. 


3. The defendants 6 and 11 are the 
sons of the defendant No, 1 while the de- 
fendants 12 and 18 happen to be the sons 
of the second defendant. The defendants 3 
and 4 are the sons and the defendant No. 5 
is the wife of the deceased co-vendor Man- 
guli. The defendants 1, 2, 8, 5 and 6 have 
filed a joint written statement and admitted 
the sale deed, but contended that what was 
conveyed under Ext. 1 was 18 cents out of 
Survey No.. 71/2, 12 cents out of Survey 
No. 72/2 and 61 cents out of Survey No. 73 
all totalling 91 cents according to the record 
of rights and one’ acre by actual measure- 
ment. They contended that the plaintiff 
was not entitled to delivery of possession of 
Survey No. 70/3 as title therein was never 
conveyed under Ext. 1, A mistake, how- 
ever, crept into the document and instead 
of Survey No. 73, Survey No. 70/3 was in- 
corporated in the sale deed. The boundaries 
of what was actually intended to be sold 
have been properly given in the sale deed 
and delivery of possession in terms of the 
boundaries has also been given. Survey 
No. 70/3 having a total area of Ac. 8.54 
decs. was purchased by the defendants 
from one E, Hadu Shorff and ever since 
then the defendants have been in continu- 
ous possession. Survey No. 78 is recorded 
in the revenue papers as dew ee Beda- 
khali and the names of the defendants are 
not in the final record of rights. | Appre- 
hensive of his own title and possession over 
what was conveyed under Ext. 1, the plain- 
tiff, instead of laying claim to Survey No. 
73 has come to claim Survey No. 70/3 by 
virtue of mistaken incorporation of that 
survey number in the sale deed. 

4, The defendants 4, 11, 12 and 18 
who are all minors filed a separate written 
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statement. While reiterating many of the 
contentions of the other defendants they 
contended that the disputed property was 
never sold to the plaintif and the sale was 
for no consideration, or at any rate, the 
consideration money was not spent for the 
benefit of the minors and the claim in the 
litigation is barred by limitation. 

5. The learned trial judge came- to 
find that the plaintifs claim was not sus- 
tainable. This conclusion was reached on 
the basis that when the dispute arose about 
identity of the lands, the boundaries pre- 
vailed and going by the boundaries the 
plaintiff has no claim, 

The plaintiff appealed. 

7. The learned Subordinate: Judge 
in appeal came to find that Survey No. 78 
did not belong to the plaintiff's vendor and 
as such the plaintiff, a bona fide purchaser 
for value, would certainly not have gone in 
tor such a transaction eby paying good 
money. The other reasoning which appeal- 
ed to the lower appellate court was that in 
the sale deed in favour of the plaintiff it 
had been clearly stated that the disputed 
properties were acquired from E. Hadu 
Shorf and admittedly Survey No. 73 was 
not the property acquired from Shroff. Ac- 
cordingly, the lower appellate court revers- 
ed the decree of the trial court and decreed 
the plaintiff's suit along with the mesne 
profits as claimed. . 

‘ The present appeal is by some 


‘of the defendants. 


9. Mr, Rath, learned counsel for 
the appellants raises a single contention, 
namely where there is a bona fide dispute 
about the identity of the land, whether to 
adopt the survey number or the boundary, 
the boundary is always _to.prevail. The 
learned appellate Judge did not attach im- 
portance to this consideration; on the other 
hand he relied upon an irrelevant conside- 
ration, namely that no prudent son would 
ever buy a property like Survey No. 73 
which belonged to the State and the vendor 
was not in possession of. He also contend- 
ed — relying on the evidence of the plain- 
tiff himself —- that he was prepared to take 
delivery of. possession according to the 
boundary given in his sale deed. Mr. Rath 
seeks to place reliance. on a decision of their 
Lordships of the Supreme Court in the casa 

gh v. Mst. Sanichara 
Kuer, AIR 1968 SC 1879 and contends that 
in the facts of this case which are in all 
fours with the facts of the case before their 
Lordships in the reported decision, the mis- 
take in the plot numbers would be treated. 
as a misdescription and the identity should 
be established with reference to the bounda- 
ries. Their Lordships stated:— 

“We are of opinion that the present 
case is analogous to a case of misdescrip- 
tion. As already pointed out, the area, the 
khata number ae the boundaries — 
refer to plot No. 1060 and what has hap- 
pened is that in writing the plot number, one 
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zero has been missed and 1060 has b2come 
160. It is also important to remember that 
there is no plot bearing No. 160 in khata 
No. 97. In these circumstances we are of 
opinion that the High Court was right in 
holding that this is a case of misdescription 
only and that the identity of the praperty 
sold is well established, namely that it is 
plot No. 1060. The matter may have been 
different if no boundaries had been given 
in the final decree for sale as well as n the 
sale certificate and only the plot number was 
mentioned, But where we have both the 
boundaries and the plot number ar the 
circumstances are as in this case, the mistake 
in the plot number must be treated as a 
mere misdescription which does not affect 
the identity of the property sold”. 

10. The decision in this case would 
ultimately be on the finding as to whet was 
the true intention of the parties when the 
sale was made, The feature which was re 
lied upon by the lower appellate cozrt to 
determine the identity of the property seems 
to be the really: weighty and proper guide 
line. In Ext. 1, it is clearly stated that the 
property as described in the schedule cf Ext. 
1 was acquired by the plaintif fron E. 
Hadu Shorff under a registered sale deed. 
From the materials on record, the learned 
appellate Judge has come to find that under 
the registered sale deed from Shor Survey 
No. 78 or a portion thereof was not ac- 
quired by the vendor of the plaintiff. This 
fact’ goes a long way to determine thə dis- 
pute and throws enough light to find out 
what the parties intended to deal with under 
Ext. 1. I think the learned appellate Tudge 
has come to the right conclusion thet the 
plaintif is entitled to a decree in thi: case 
on the basis of the properties as described 
in the sale deed with reference to the plot 
numbers, because they were the very pro- 
perties which were intended to be sold 
under Ext. 1, If there is any misdescrip- 
tion, it is in the boundary and not i the 
survey numbers. Normally, the description 
of the plot or survey number yields to the 
` [boundary when there is 
tween the two and the dispute regerding 
identity of the land arises. But in the pre- 
sent case, the features are quite diferent 
land that single important factor of the nar- 
ration in the sale deed (Ext. 1) would clear- 
ly go to show that the vendors intended to 
R title to Survey No. 70/3 and not 
Survey No. 73. Once this conclusion is 
reached, it emerges that there is no merit in 
the second appeal. - The appeal must ‘ail. 

ll. I would accordingly dismiss this 
appeal and affirm the decree of the lower 
appellate Court. Both parties to bear their 
own costs in this Court. 





Appeal dismissed. 
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AIR 1971 ORISSA 217 (V 58 C 67) 
G. K. MISRA, C.J. AND B. ©. DAS, J. 

Sailendra Kumar Patnaik, Petitioner v. 
State of Orissa and others, Opposite Par- 
ties. 

Original Jurdn. Case No. 331 of 1968, 
D/- 12-11-1970. 

Constitution of India, Article 811 (2) — 
Where an officer officiating in a higher post 
is found unsuitable, it is always open to „the 
competent authority to revert him to the 
original post from which he was temporarily 
promoted arid such reversion does not 
amount to punishment so as to attract Arti- 
cle 311 (2). (Para 8) 


R. C. Mohanty, for Petitioner; Advocate- 
General, for Opposite Parties, . 

G. K. MISRA, C. J.:— Shorn of all de- 
tails, the petitioners case, in short, is that 
he was a Kanungo in the Settlement Depart- 
ment. By a notification dated 24th Novem- 
ber, 1965, (Annexure B), he was temporarily 
promoted as Assistant Settlement Officer. In 
the notification it was clearly stated that the 
appointment was purely temporary and ter- 
minable at. any time without assigning any 
reasons. By another notification dated 28th 
December 1967, (Annexure D) he was re- 
verted to the post of Kanungo, while some 
of bis juniors were allowed to continue as 
Assistant Settlement officers. 


2: Mr. Mohanty, on behalf of the - 
petitioner. contends that the reversion 
amounts to a punishment and as it was done 
without observing the principles of natural 
justice, the order of reversion is liable to be 
quashed. In the  counter-affidevit filed on 
behalf of the State of Orissa, it has been 
averred that while the petitioner was officiat- 
ing in the post of Assistant Settlement OM- 
cer a review of his work was made by a 
Board and his work was found to be not 
satisfactory and he was -considered to be 
unsuitable to continue in ths higher officiat- 
ing post. i 

3. Law is well setted that an off- 
cer officiating in a higher post has no right 
to:-the post. If he is found unsuitable for 
discharging the duties of the higher post, it 
is always open to the competent authority 
to revert him to the post from: which he was 
temporarily promoted. If the reversion order 
is passed by way of a punishment casting 
stigma on the delinquent, the crder’ cannot 
be sustained unless, an enquiry is made 
under Article 811 (2) of the Constitution. 
The competent authority has, however, full 
jurisdiction to review the work of the em- 
ployee and come,to its conclusion whether 
a particular employee is suitable for officiat- 
ing in a higher post. Such a decision does 
not amount to punishment. No enquiry 
was, therefore, called for in this case. A 
Board examined the petitioner’s case and 
found.that he was unsuitable for the higher 
officiating post. 
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4. On the aforesaid analysis, wa 
End no merit in this writ application. It is 
accordingly dismissed, but in the circum- 
stances without costs, . i 

B. C, DAS, J:— 5. I agree. 


Writ application dismissed. - 
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~*~ R N. MISRA, J. ae 
Kanduri Naik and’ another, Appellants 
v. Sapani Naik and others, Respondents... ` 
Second Appeal No. 27 of 1967,. D7- 
. 22-10-1970, from order of B. Misra, Addl., 
Dist, J, Cuttack, D/- 14-9-1966. ° 


(A) Civil P. C. (1908), Section 11 — 
Any finding ‘in a suit which was held to be 
incompetent does not operate as res judicata, 
AIR 1922 PC 241 and ATR 1954 Orissa 132, 
Followed. a : (Para 6) 

(B) Evidence Act (1872), Section 92 
First Proviso — A usufructuary mortgagee 
has a right to show'that he has not been 
put into possession of the` mortgaged pro- 
perty., E : - + (Para 
Cases Referred: Chronological = Paras 
(1954) ATR 1954 Orissa 182 {V 41) = 

.ILR (1954) Cut 33,  Batakrishna 
’ Sahu v. Kunja Behari. - 
_ (1922) ATR 1922 PC 241 (V 9) =. 

ILR 48 Cal 460, Midnapur Zamin- 
dari Co. Ltd. v. Naresh Narayan Roy 6 

H. G. Panda, for Appellants. 


JUDGMENT :— The. plaintiffs are in 
Second Appeal against. a confirming judg- 
ment of. the learned Additional . District 


Judge of Cuttack in a suit for foreclosure. 

2. The plaintiffs claim that the 
defendants borrowed Rs. 500/- from their 
father who is now dead by executing a 
usufructuary mortgage bond (Ext. 1) on 
8-7-1950, but the defendants -actually did 
not put the mortagee in possession. 'The 
plaintiffs filed T. M. S. No. 60 of 1959, 


ut that suit was dismissed: as being pre- . 


mature. Title Appeal No. 34 of 1961 car- 
ried against the decree of.dismissal also did 
not bring: any fruits. As the period stipu- 
lated under the mortgage has now expired, 
the suit for foreclosure -has been filed be- 
cause the defendants have failed to make 
any payment, 
; 2 The defendants stated that the 
suit was barred by res judicata on account 
of the fact that in the previous suit there 
had been a determination that the plain- 
tiffs had obtained possession of the pro- 
erty. They contended that the plaintiffs 
had appropriated much in excess of their 
dues and as such the defendants were’ en- 
titled to discharge of the mortgage under 
the provisions of Section 17 of the Orissa 
Money Lenders Act. They were’ also 
titled to the excess. mesne profits. - 
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4, The trial court came to find that 
the suit was barred by. res judicata on ac- - 
count of the fact that on the earlier occa- 
sion it had been once determined between 
the parties that the possession had really 
been delivered to the mortgagee, and as 
the plaintiffs had been in possession over 
the statutory period they were not entitled 
to anything more. 


5. Upon appeal the learned Addi- 
tional District Judge reiterated the findings 
and dismissed the appeal., ; i 


. — The respondents were not re- 

resented during the hearing. Mr: Panda 
for the appellants claims that both the 
courts below had clearly gone wrong in 
holding that the suit was barred by res 
judicata. On the earlier occasion the suit 
was dismissed as premature. Once `. the 
suit was not maintainable on that account 
it was not opsn to the courts to embark 
upon an enquiry as to whether the plaintiff 
had been put'into possession under the usu- 
fructuary mortgage. Any finding reached 
in. such a suit that it was not maintainable 
must be taken as incompetent so as not to 
give rise to ary element of res judicata. In 
support of such a proposition of his Mr. 
Panda relies upon a decision of their Lord- 
ships of the Jiidicial Committee. in ILR 48 
Cal 460 = -(AIR .1922. PC 241), Midnapur 
Zamindari Co. Ltd. v. Naresh Narayan Roy. 
and a decision of this Court in ILR (1954) 
Cut 33 at’ p. 43 = (AIR 1954 _ Orissa 
182), Batakrushna v. Kunja Behari. T 
think there is considerable force in the con- 
tention of Mr. Panda. Once the suit is held 
not to be competent, any finding reached 
therein must be taken to be without any, 
legal basis' and the same cannot be taken, 
to have finally determined any question þe- 
tween the parties. The view adopted in the 
courts below on the plea of res judicata is, 
therefore, erroneous. The Courts below did 
not get into the merit of the matter bein 
of the view that the’ dispute was conclude 
by res judicata. 

7. . Once res judicata. fails, it has to 
be determined afresh. .as to- whether the de- 
fendants reallv put the plaintiffs into pos- 
session under the mortgage. In view of the 

ecific stand taken 1 the plaintiffs that 

eir father the mortgagee was never put 
into possession it has to be determined on 
the evidence on record as to whether the 
plaintiffs were really in possession. The first 
proviso to Section 92 of the Evidence Act 
would cover the present case. The mort- 
agee was entitled to possession. Section 68 
Ei of the T, P. Act protects the interest of 
the usufructuary mortgagee when he does 
not get possession. The first proviso to Sec- 
tion 92 of the Evidence Act would apply to 
such a case and the plaintiffs would be en- 
titled to show that they have not been put 
into possession though under the contract of 
mortgage they were so entitled. The courts 
below did not approach the matter from the 
proper perspective and did not come to cor- - 
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rect conclusions. -I have no -‘option” but to 
vacate the judgments ‘and decrees: ož both 
the courts below and. remit the matter to the 
trial Court and call upon -it to decide the 
matter afresh on the besis of the evidence 
already on record. The appeal is allowed. 


Both the parties would bear their ows costs . 


upto this stage. Further costs shall abide 


the result, et fa oes es 
_ . Appeal allowed. 
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R. N. MISRA, J. a 


Jagabandhu Sahu snd: others, Appel- 
lants v. Bipin Jena and others, Respordents. 
-< Second Appeal No. 621 of 1966, D/- 
J-9-1970, from decision -of L. Mokapatra 
Sub-J., Keonjhar, D/- 8-9-1966. ©. 
Easements Act (1862), Section 18 — 
Customary right of pasturage . over waste 
lands — If the villagers had. been w#ilising 
the waste lands owned by a state fcr pas- 
turage for many years past without ey re- 
sistance from the Government it can Le said 
to be from a time immemorial and the vil- 
lagers are entitled to a decree declaring their 
right of pasturage over the said land. Case 
Jaw discussed. à i (Para 8) 


Cases Referred: ` Chronological Paras 
(1960). AIR 1960 Orissa 95 (V 47) = 
-ILR (1960) Cut 77, Ramesh Chan- , 


dra v. Lambodar.. > f 
(1958) AIR 1958 Orissa 248, (V 45) = 
24 Cut LT 117, Lambodar v. Ramesh 
Chandra f i ee 
(1957) AIR 1957 Andh “Pra 997. 
(V 44) =+1956 Andh. WR 719, 
Krishnamurthi v. Bapanayya . 6 
(1904) 81 Ind App 75 = ILR 81 ec 
Cal 508 (PC), Bholaneth.-Nundy v. 


Midnapore. Zamindari Co. . . 6 
(1879) 12 Ch D 261 = 48 LJ Ch 
639, Moody v. .Steggləs-- - . -6 
`D. Mohanty and B. Patnaik, fo Ap 


nellants; B. K. Pal, B. Pal and A. Mchanty, 
or Respondents. _ : 

JUDGMENT :— The plaintiffs who 
came to court under Order 1, Rule 8. Civil 


Procedure Code as representing the villagers - 
‘ef Sarmanga. .within the district of Keonjhar 


are the Lipa against a ei deci- 
e learned Subordinate Ju 

Keonjhar. . : 
2. They sued for declaration that 

the villagers have a customary right cf pas- 
turage over the disputed property which 
constitutes two plots bearing Nos. 12E7 and 
1258 being 2.10 acres and 1.48 acres res- 
pectively totalling to 8.58 acres. The plain- 
tiffs asked for a permanent injunction res- 


training defendants 1‘ to 10 from usirg the 


said lands for agricultural purposes and thus 
changing the nature of the land. There was 
a prayer for eviction of the defendants in’ the 
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alternative.- According to the plaintiffs these 
two plots had béen utilised as Gochar of 
the villagers from time immemorial, There 
was no- recoided Gochar for the village and 
the entire cattle of the village used to have 


“pasturage from the disputed property. Defen- 


ts L to 10 had encroached upon the dis- 
puted land for the first time in 1954 and 
wanted to commence agricultural: operations. 
There was an encroachment case’ under 
Orissa Act 15 of 1954 by the S. D. 0. 
Anandapur, whereupon the defendants gave 
up’ possession. : But again there was en- 
croachment in the year 1958 and the defen- 
dants have remained in possession in spite 
of the encroachment proceedings. Defen- 
dants 1 to 10 filed T. S. 124 of 1961 for a 
declaration that they had non-evictable te- 
disputed property. 


That suit. was dismissed. Yet the defen- 
dants have remained in. possession. 
8. The defendants in a joint writ- 


ten statement contended ‘that they were 
the scheduled caste who have 
no lands of their own and they were in 
cultivating possession of the disputed pro- 
perty for more than 20 years and ‘have not 
only reclaimed the disputed land but they 
have also very substantially improved it. 
They -alleged that the suit was the outcome 
of jealousy and greed. of the villagers. It 
was seriously disputed that these two plots 
were. never Gochar lands of the villagers 
and the villagers have other recorded Gochar 
lands. . The. defendants also pleaded that 
they had acquired adverse possession over 
the disputed property. 

Defendant No, 11 — the State of Orissa 
— filed a separate written statement alleg- 
ing that the disputed SropeLy was recorded 
as Patita and belonged to the Government. 
Neither of the parties has any. right to such 
property. Defendants 1 to 10 had: been 
evicted, but they again came upon the pro- 
perties in July 1961 which ‘led to the initia- 
tion of a proceeding under the prevention 
of Land Encroachment Act. 


. 4 . The trial Court keld that the dis- 
puted :property was comm and the plain- 
tiffs had a right of pasturage over the same; 
the defendants were in possession of the dis- 
puted property as trespassers and had no 
right, title or interest therein, nor had they 
acquired title by adverse possession, It, 
therefore, decreed the suit. $ 


5.. The learned Appellate Judge 
came: to hold that the plaintiffs had failed 
to establish: the acquisition . of customary 
right of pasturage over the disputed_proper- 
ty. . Though he found from the evidence of 
S paras that the one a aae had 
really been grazing on the disputed property, 
he held: that it must be taken to be a 
of permissive user and acquisition of a cus- 
tomary right must.be found against. Upon 
a reference to the judgment in T. S. No. 124 
of 1961 he also found. that the defendants 
had no interest in the property. On these 
findings of- his, he allowed the appeal and 
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dismissed the suit. The plaintiffs are. in 
Second Appeal against this reversing deci- 
sion. i 


stated, 


“It appears to-me that the cattle of vil-- 
the’ suit . 


lage Sarmanga used to graze over 
lands like other waste lands in the village 
till the defendants 1 to 10 encroached upon 
it in about 1954. But this alone does not 


give the plaintiffs. a right of pasturage over 
the suit lands. There is no~ evidence to 
show that the plaintiffs intended at any time 


to exercise a legal right of pasturage over 
the suit lands specifically. The suit lands 
along with other. waste lands belong to the 
State and the villagers use-to let loose their 
cattle on these waste lands. It was only a 


practice arising out of indulgence on part: 


of the State. The assertion of a legal right 
and the prolonged submission to or accept- 
ance of the exercise of that right by those 
interested in disputing it. never took place. 


Grazing of cattle on vacant lands in the vil-. 


lage did not involve any invasion. of the 
rights of the owner or the creation of any 
right to the benefit of the- villagers.” 

The learned “Appellate Judge relied upon a 
decision in AIR 1957 Andh Pra 997, 
Krishnamurthi v. Bapanayya, wherein: it was 
indicated, A i 

“A practice that has risen in compara- 
tively recent years due to indulgence or 
tacit permission of the owner of land: must 
be’ distinguished from a custom originating 
in the assertion of a legal right and a pro- 
longed submission to or acceptance of the 
exercise of that right by those interested in 
disputing it. Vacant lands in a village are 
commonly used for purposes such as thresh- 
ing or boiling and drying turmeric or for 
juvenile sporting without involving any in- 
vasion of the rights of the owner or the 
creation of rights in others who are tacitly 
allowed to use the land.” 

They ‘also held, 

“No fixed period: of enjoyment can be 
prescribed as necessary to prove a customary 
right and the character and length of en- 
joyment necessary for such purpose must de- 
pend upon the nature of the customary right 
claimed.” ; : 
In this Court, in AIR 1958 Orissa 248, Lam- 
bodar v. Ramesh Chandra, Rao, J., held, 


“According to the conditions in India, 
the relationship of the parties and the cir- 
cumstances of each particular case, ‘there is 
a presumption that the user is permissive 
ahd the person claiming the right must prove 
the acquisition of such right under Sec- 
tion 26 of the Limitation Act or Section 15 
of the Indian Easements Act.” k 
This dispute was with reference to’ a -right 
of way over a plot of land which was ad- 
mittedly lying vacant and had been found 
to have been used for the purposes.of comin 
and going. In an appeal from the aforesai 
judgment in this Court a Division Bench of 
this Court in AIR 1960 Orissa 95, Ramesh 


6. The learned Appellate Judge has - 


-was started against 


ALR, 


Chandra v. Lambodar, placed reliance. on a 
judgment of Fry, J., in (1879) 12 Ch D 261, 
Moody v. Steggles, where it was observed, 


“Where there has been a long enjoy- 

ment of property in a particular manner it 
is the habit, and in my view, the duty of 
the Court, so far as it lawfully can, to clothe 
the fact with right.” 
Their Lordships of the Judicial Committee 
in- (1904) 81 Ind App 75 (PC), Bholanath 
Nundy v. Midnapore Zamindari Co. are said 
to have taken a similar view. 

7. In. the present case. the State 
as defendant No. 1l-in a part of its written 
statement has: said, : 

“The defendants 1 to 10 encroached 

upon those lands in the year 1954-55 for 
which encroachment case No. 208 of 1954-55 
Q them. Most of the vil- 
lagers also filed objection on the ground of 
using this as pasture land and after due en- 
quity by the authorities, they were evicted 
rom the land in the year 1961 on payment 
of back rent and penalty.” 
This paragraph of the written statement 
gives an impression that the State accepted 
the objection raised by the villagers in the 
encroachment proceeding and on a finding 
that the aes had a right of pasturage 
directed the defendants to be evicted. In 
the lower appellate court there has been a 
clear finding that the defendants have not 
perfected their right to any part of the dis- 
puted property and are not entitled to lay 
any claim. In this Court this aspect has 
not been agitated. But Mr, Pal for the res- 
pondents contended that there are applica- 
tions pending with the Revenue Authorities 
for settlement of the lands with the defen- 
dants and in case the plaintiffs do not suc- 
ceed in the litigation the defendants are 
likely to be settled with the lands in view 
of the latest policy of the Government in 
regard to settlement of such lands with 
members of the scheduled caste. That is a 
meter with" which this Court has nothing to 
o. Suter 

8. On the finding recorded in the 
lower Appellate Court that the villagers of 
Sarmanga had been utilising the lands for 
pasturage it must be held that this has been 
in vogue for many years past and can easily 
be said to be from a pesiod which can be 
described in law as time immemorial: The 


‘Lower Appellate Court has not come to find 


that there was any resistance given to the]: 
right of the plaintiffs, The State of Orissa 
has not pleaded permissive user. In such 
circumstances, it was not for the lower Ap+ 
poleta Court to hold that such user must 
e permissive. I think it fair to conclude 
on the findings already arrived at that the 
plaintiffs had been able to establish that 
they had a right of pasturage. The ques- 
tion for examination,. however, is as to whe-' 
ther such a right was over the entire Jand. 
In the Courts. below .that aspect had not 
been properly examined and, therefore, I 
was of the view that the matter must be re- 
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mitted to the Court of appeal below for a 
determination on that question, This be- 
came necessary in view of the judgment of 
the learned Appellate Judge wherein it is 
stated that there were other lands in the 
village which the villagers-were also ‘using. 
At this stage Mr. Mohanty, the learned 
counsel for the appellants, stated that it 
would be sufficient for their purpose -f the 
right of pasturage is declared over plot No. 
1257 and the villagers would not press their 
claim in respect of Plot No. 1258. In such 
circumstances, I think it sufficient foz the 
purposes of the appeal to hold that the 
plaintiffs as representatives - of the village 
Sarmanga are entitled to a decree declar- 
ing their right of pasturage over Plo: ‘No. 
1257 of Khata No. 124 of mouza Sarmanga 
which is said to be 2.10 acres in. extent. 
Defendants 1 to 10 appear to have been in 
forcible possession over this plot and ars uti- 
lising the same for agricultural purposes. 
Thus they are liable to be evicted frem it. 
But they are also entitled to the user cf the 
disputed plot as Gochar as they belong to 
the village. Defendants 1 to 10 are res- 
trained from interfering with such right of 
pasturage and the State of Orissa is restrain- 
ed from putting any obstruction on exercise 
of such right over the said plot. The >lain- 
tiffs claim in regard to Plot No. 1258 is 
negatived. The appeal is allowed in part. 
Both parties do. bear their own costs through- 


out. > 
Appeal partly allowed. 


pe 
AIR 1971 ORISSA 221 (V 58 C D) 
R. N. MISRA, F. 

Union of India, Petitioner v. Malham- 
mad Jafar Haji Ibrahim end another, Oppo- 
site Parties. ‘: a 

Civil Revn. No. 881 of 1969, D/- 17-8- 
1970, from order of ‘K. M. Subudhi 4th 
Addl. Sub-J., Cuttack, D/- 14-7-1969. 

Civil P. C. (1908), Section 80 — Iden- 
tity between the person giving a notice and 
the plaintiff has to be established only at 
the trial and not earlier, . (Para 4) 

Thus, a. partner of a firm who was au- 
thorised to collect firm’s dues after its dis- 
solution cannot be non-suited for want of 
notice where firm had given notice of suit 
before dissolution. The purpose of motice 
is to apprise public officer of a claim against 
Government and that has been served by 
notice given by undissolved firm. 

(Paras 4 and 5) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 674 (V 56) = 

(1969) 1 SCR 450, Raghunath Dass 

v. Union of India í 
(1969) AIR 1969 SC 1256 (V 56) = 

(1969) 3 SCR 955, B. R. Sinha v. 

State of Madhya Pradesh 
(1961) AIR 1961 SC 1449 (V 48) = 

(1962) 1 SCR 560, S. N. v. Union 

of India 5 : 
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B. K. Pal, for Petitioner. 

ORDER :— The Union of India re- 
presented by the General Manager, South 
Eastern Railway is the petitioner against a 
concurrent decision of the Courts below in 
a suit for damages. 

2. e plaintif sued for recovery of 
Rs. 660.74 which represented the loss of 
67 kgs. of betel-nut.. The Ccurts below have 
concurrently found that there was shortage 
which duly certified by the Railway Autho- 
rities and the claim is justified. The only 


- question which was canvassed in the courts 


below and negatived is one in relation to 
the notice under Section 80, Civil Procedure 
Code. . The contention about the insuffi- 
ciency of notice has. been raised by defen- 
dant No. 1 on the following basis, The 
notice under Section 80, Civil Procedure 
Code is Ext, 2. It was given-on behalf of 
Haji Ebrahim Haji Jamal Noor Mohammad 
and Co., on 6-11-1964. It was admittedly 
a registered firm which was dissolved by a 
deed of dissolution of partmership dated 
80-9-1965. That document has been pro- 
duced in Court and is Ext. 5. The terms of 
this dissolution deed go to show that the - 
good will of the firm Haji Ebrahim Haji 
Jamal Noor Mohammad and Co. was given 
to defendant No. 2, Under Clauses 4 and 5 
of the said deed the entire business at Cut- 
tack was given to the plaintiff who com- 
menced to run the business in the name of 
M/s. Jaffar Haji Ebrahim Jamal. Admitted- 
ly the notice was given’ when the firm was 
in existence but by the time the suit was 


filed there had been dissolution. In thé 
plaint it was specifically stated, — 
“8. That the original firm M/s. Haji 


Ebrahim Haji Jamal Noor Hohammad and 
Co. was a registered firm under the Indian 
Partnership Act and was carrying on busi- 
ness at Cuttack and_several other places. 

4, That the said firm M/s. Haji Ebra- 
him Haji Jamal Noor Mohc. & Co. while 
carrying on business at Cuttack indented a 
consignment of 29 bags of betel-nut from 
Mangalore to Cuttack under Invoice No. 313 
R. R.-No. 008944 dated 15-9-1964 and when 
the consignment was delivered at Cuttack 
on or about 17-10-1964 there was a shortage 
of 67 kgs. of betel-nuts which was due to 
gross and culpable negligence and miscon- 
duct of the Railway staff. The said 67 kgs. 
of betel-nuts have not been delivered to the 
said firm M/s. Hazi Ebr: Haji Jamal 
Noor Mohd. & Co. in spite of repeated de- 
mands. Hence the sai firm M/s. Hazi 
Ebrahim Haji Jamal Noor Mohd. & Co. 
sent a notice dated 6-11-1964 under Sec- 
tion 80, Civil Procedure Code and under 
Section 78-B of the Railways Act to the 
General Manager, South Eastern Railway, 
Calcutta calling upon him to pay the sum 
of Rs. - 482.40 together with- interest 
@ Re. 1/- P. C. P. M. thereof within the 
statutory period. The said notice was duly 
received by the General Manager, South 
Eastern Railway, Calcutta, 

-XX xx xx 
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. 7. That the said firm.having been dis- 
solved in the year 1965 and the present 
laintiff having been allotted the Cuttack 
usiness the present plaintiff is entitled to 
the amount in suit and the defendant No. 2 
can have no claim whatsoever.” : 
In paragraphs 3 and 4 of the written state- 
ment it was stated, ee Shas 
_+ “8. That the averments made in para 4 
of the plaint are not admitted arid: it is’ sub- 
mitted that the plaintif having not served 
any notice under Section’ 78-B, I. R. Act or 


under Section 80, Civil Procédure Code he ' 


is not competent -to bring the suit against 
the. defendant No. leo = 0 
. 4. That ‘there is, no identity of the per- 
son giving notice urider 
Procedure Code and the person filing the 
suit according to the’ decision reported in 
AIR 1961 SC 1449 : Meee 3 
One of the issues in the suit was “Has the 
plaintif served any valid notice on the de~ 
fendant No. 1 under Section 78-B of I. R. 
Act and: under Section 80, Civil Procedure 


ewe we eee 


Code? The learned. Trial Judge held that’ 


in the facts of this case identity of the pér- 
son issuing notice and the person bringing 
the suit had been sufficiently  establishe 
and, therefore, the plaintiff could not be non- 
suited on the basis. of the decision of their 
Lordships of the Supreme Court in AIR 1961 
SC 1449. The learned’ Appellate’ Judge has 
affirmed the said decision. He referred to 
the two decisions of the Supreme Court re- 
ported in AIR 1969 SC 674, “Raghunath 
Das v. Union of India and AIR 1969 SC 
1256, B. R. Sinha `v. State, of M. P.. By 
the time the judgment of the appellate 
court was given, the full reports had not 
appeared and, therefore, reference was made 
to. the short notes. © | ~ . A 

3. Mr. Pal for the petitioner con- 
fines his. contention to the question of vali- 
dity of the notice. According to him, the 
two subsequent decisions of the Supreme 
Court referred to above have no applica- 
tion to the facts of the case and on the 
facts of this case the ruling oftheir Lord- 
ships of the Supreme Court in . AIR. 1961 
SC 1449 is fully applicable... 

4, I find difficult * to. accept ` the 
contention of Mr. Pal. The. notice Ext. 2 
had been giveri by the registered firm. The 


plaintiff was admittedly . a-partner. In the. 


meantime between this notice and the suit 
there was dissolution of the Bar ester 
In terms. of the said dissolution. dee 
the business of the firm at ` Cuttack was 
allotted to the plaintiff .and there was a 
lear stipulation ‘that the plaintiff would-be 


free to collect. the debts owing to the firm. 
` Identity between the person giving notice 


and the plaintiff has to be established only- 
at the trial and not earlier, ‘In view of the ` 


‘pleadings, Ext. 5 the-dissolution deed and 
the oral evidence, such identity- must be. 
taken to have been clearly established. _ 
5. Section 80 C. P. C. provides for. 
notice as a condition precedent to an action 


© K. G Patnaik v.- Ramjilal ' 


Section 80, Civil, 


ALR 
against one. category of defendants as speci“ 
erein. The essential ` purpose for 


such notice is to apprise the ‘public officer 
or the State. of the Baas The public ofi- 
cer and/or the State are put in a different 
category of litigants and as a matter of 
public policy notice is stipulated so that if 
upon an examination of the claim contained 
in the notice, the public officer or the State 
is satisfied about its bona fides of the claim 
then it may be conceded. If this is the 
essential piirpose behind the .scheme of Sec- 
tio 80 Č. P, C. or the corresponding Sec- 
tion 78-B of the Indian : Railways Act, a 
notice -had been given under Ext. 2 by the 


. undissolved firm, . The. plaintiff has suffi- 


ciently-.established the identity. of the notice 
under Ext.. 2 with himself. I-do not find 
any justification to require the- plaintiff .to 
issue a fresh notice before’ the suit. The 
contention of Mr. Pal must, therefore, be 
repelled. “This Civil Revision fails and is. 

dismissed. ey ees 
6. - There was no appearance’ for the 
opposite party when the case was taken up: 
The opposite party is, therefore, not en- 
titled to any costs., pies 
<- Revision dismissed, 





AIR -1971 ORISSA: 222 (V. 58 C.71) 
R. N. MISRA, i 7 
Krushna Chandra Patnaik, Appellant v: 
Ramjilal Agarwalla, Respondent. _ 

` "M.-A. No. 208 -of 1969, D/- 11-8- 
1970, from oarder of K. C. Rath, Sub-J., 
Cuttack, -D/- 31-10-1969. . ; 

- Civil P. C. (1908) Order 89, Rule 1, 
Proviso, Order 39, Rule 2 and Section 152 
— In a suit -by a tenant for specific perfor- 
mance of a contract for sale ‘of property, in- 
junction cannot be granted for restraining 
subsequent purchaser from proceeding . with 
eviction proceedings against the plaintiff. 


o (ara A 

. Under Proviso to Rule T of Order 89, 
a party cannot be restrained from proceed- 
ing with a judicial action in a forum not 
subordinate to a Court from -which infunc- 
tion is sought. |.” < (Para 4) 
Rule'2 of Order, 89 also‘ does not strict- 

ly apply ‘and allowing the’ eviction proceed- 
ing to continue would not be an injury con- 
templated by Rulé 2 (1) of Order 89. 


l (Para 5) 
| Section 151' of Civil P..C. also cannot 
be invoked far the purpose, Even if both 


roceedings are allowed to continue, any 
ecision collaterally taken in eviction pro- 
ceeding with reference to the agreement for 
sale, would not amount to res judicata in 
title suit. DE : (Para 6) 
(Purchaser, however,. not permitted. to 
Jevy exectition of eviction, if he succeeded 
until disposal of title suit.) (Para .7) 
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Cases : Referred: Chronological © Paras 
(1962) ATR 1962 SC 527 (V 49) =. >- 
1962 Supp (1) .SCR 450, Manohar-. 
-_ Lal v. Hiralal fs 6 
P. C. Misra and’ G. B. Acharya, for 
Appellant; "K. P. Acharya and A, K. G. 
Mohapatra, for Respondent. i A 
JUDGMENT :— The plaintif in an ac- 
tion for specific performance of a comtract 
is the appellant aggrieved by an order Jated 
81-10-1969 of the learned Subordinate “udge 
of Cuttack in refusing to restrain. the res- 
pondent from proceeding with an action’ for 
eviction under the House Rent Control Act. 
2. The respondent is the purchaser 
of a house located in the town of Cuctack. 
The appellant alleges that there was a con- 
tract in his favour by the admitted cwner 
of the property for sale. As there has been 
breach of that contract, he has institu-ed -a 
suit for specific performance of contract in 
T: S. No. 15 of 1969, ‘The said suit is 
pending ‘trial... Before the suit was institut- 
ed, the defendant-respondent initiate] an 
action under the House Rent Contro_ Act 
for eviction of the pI ntir appolan who is 
admittedly in possession . of: the premises. 
According to the plaintiff, he was previously 
a tenant, but ever since the contract he has 
been living in the house as the owner. The 
sale deed, however, has not been exe2uted 
and. he has filed the suit for the same. 


3. Pending disposal of the sui? the 


plaintiff-appellant - applied for injurction 
under Order 89, -Rule 1 read with Sec- 


tion 151, Civil Procedure Code for res:rain- 
ing defendant No. 1 (respondent): from pro- 
ceeding with the House Rent Control case. 
The learned Trial ‘Judge by the imptgned 
order rejected the same holding that ths ap- 
plication was not maintainable under the 
provisions of Order 89, Rule 1, Civil Pro- 
cedure Code as amended-by this Court, ` 


4. Order 89, Rule 1, Civil Froce- 
dure ‘Code provides, T ; 
“Where in any suit 


it is provel by 
affidavit or otherwise— wea : 


(a) that any property in dispute in a. 


suit is in danger of being wasted, damaged 
or alienated ‘by any party to the suit, or 
wrongfully sold in execution. of a decree, 


(b) that the defendant threatens, œ in- 
tends, to remove or dispose of his property 
with a view: to defraud his creditors. the 
Court may by order grant a temporary in- 
junction to restrain su 
other order for the purpose of staying and. 
preventing the wasani damaging, ena- 
tion, sale, removal or disposition of the pro- 
perty as the Court thinks fit, until the dis- 
posal of the suit or until further orders.” 
By amendment the following has been 
a ded:— . g 

“Provided that no such temporare in- 


_ function shall be granted if it would ccutra- 


vene. the provisions of Section 56 of the 
Specific Relief Act. . es. o” 


K C.. Patnaik v. Famjilal (R. N. Misra J.) 


act, or make such’ 


trial: Court of the title suit. 
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The learned trial Judge has taken the stand 
t in view of the provisions of the Specific 
Relief Act a party cannot be restrained from 
proceeding with a judicial action in a forum 
not subordinate to that court. In view of 
the restriction imposed by the proviso added 
in this Court, the bar under the Specific 
Relief Act is- attracted to the rule. That 
apart in terms, Order 89, Rule 1, Civil .Pro- 
cedure Codé does not appear to cover the 
present case. ` ` 
f 5. ` Rule 2 may not strictly -apply as 
the breach alleged has already been com- 
mitted and -it. would be dificult to hold that 
to allow the House Rent Control proceeding 
to continue would be an injury of a kin 
contemplatėd under Rule 2 (1) of Order 39, 
Civil Procedure Code, 

' 6. Mr. Misra for the appellant con- 
tended ‘that if Order 89, Civil Procedure 
Code does not provide remedy for such con- 
tingency, the provisions contained in Sec- 


-tion 151, Civil Procedure Code would cer- 


tainly be attracted as was-indicated by their 
Lordships of the Supreme Court in AIR 
1962 SC 527, Manohar Lal v. Hiralal. His 
next contention is that the ultimate point 
for adjudication in the suit as also the pro- 
ceeding would be about the genuineness of 
the agreement, The defence of the appel- 
lant in the House Rent Control proceeding 
is that he was no more a tenant and, there- 
fore, the House Rent Control Act has no 
application to him. ‘The genuineness and 
legality of the contract which is asked to be 
specifically enforced is certainly the main 
thing in- the title suit. According to him, if 
both’ the matters are allowed to proceed in- 
dependently of each-other, apart from multi- 
fariousness of the litigation inconsistent find- 
ings are likely to result. There seems to be 
‘some room for the said contention. It can- 
not be ruled out that in the House Rent 
Control proceeding in‘ ‘order to examine the 
correctness of the defence stand. raised by 
the plaintiff of the title suit, the genuineness 
and legality of the agreement żo sell by which 
process tenancy is said to have been lost 
may require examination and the Controller 
may have to express a view. But as both 
the parties are already before the regular 
Court of title, it would certainly be the ulti- 
mate domain of the Civil Court to decide all 
aspects relating to the alleged agreement. 
Even if the House: Rent Controller takes any 
decision collaterally .with reference to the 
agreement for sale, it would not amount to 
res judicata, nor would it create any real 
difficulty for the plaintiff of the title suit. 
7. The House Rent Control pro- 
ceeding was first initiated ani the title suit 
came subsequently. The House Rent Con- 
troller is admittedly not subordinate to the 
Added. to this, 
Mr. K. P. Acharya appearing for the respon- 
dent gave an undertaking in court during 
the hearing of the appeal that even if he 
obtains an order of eviction from the House 
Rent Controller, he would: not. levy execu- 


994 Ori, (Prs. 7-8)-[Prs. 1-6]: Dhobani.Def v. Lingaraj Bhùyan ÎR. N. Misa J.) ALR. 


tion to dispossess the appellant until the dis- 
posal of the suit is expedited, Keeping 
these aspects in view, I do not propose to 
interfere with the impugned order, This ap- 
peal shall, therefore, be dismissed, but with- 
out costs. The respondent, however, would 
not be permitted to levy the execution on 
the basis of the House Rent Control Order 
in case he succeeds until the disposal of 
the title suit. With the consent of the par- 
ties, it is directed that the title suit before 
the Subordinate Judge shall be disposed of 
within six months from today. ; 

8. The appeal is accordingly dis- 
missed subject to the observations made 
above, but without costs. 

Appeal dismissed. 





AIR 1971 ORISSA 224 (V 58 C 72) 

R. N. MISRA, J. 
Dhobani Dei, Appellant v. 
Bhuyan and others, Respondents. n 
Second Appeal No. 576 of 1966, D/- 
10-11-1970, from decision of D. P. Sharma, 
5th Addl. Sub-J., Cuttack, D/- 20-8-1966. 


Hindu Law — Where a guardian of a 
Hindu minor alienates minors property on 
the ground of legal necessity, burden lies 
on the buyer to show that sale was justified 
by an existence of legal necessity. (X-Ref: 
— Evidence Act (1872), Sections 101-104). 
ATR 1950 Nag 69 and AIR 1958 Bom 25 
and AIR 1964 SC 186, Rel. on. : 

i (Paras 8, 9, 11, 18) 

If he fails to discharge the burden of 
establishing either the existence of the legal 
necessity in the sense that there was actual 
pressure on the estate or there was some 
danger to be averted, an adverse inference 
can be drawn against him. There is dif- 
ference between “onus” and “burden of 
proof’, Burden of proof lies upon the per- 
son who has to prove a fact and it never 
shifts, but the onus of proof shifts. f 

(Paras 8, 9, 11, 18) 

Cases Referred: ` Chronological aras 
(1964) AIR 1964 SC 136 (V 51) = 

1964-2 SCR 933, Raghavamma v. 

Chechamma 
(1961) AIR 1961 Mad 848 (V 48) = 

1961-1 Mad LJ 296, S. Gopala f 
__ Krishna v. C. V. Krishna Iyer 8 
(1958) AIR 1958 Bom 25 (V 45) = 

59 Bom LR 1115, Nathu Bhiwaji 

v. Ganpat Bablaji 8 
(1950) AIR 1950 Nag 69 (V 87) = 

1950 Nag LJ 452, Tulsiram Sita- 


© 
arayan Waman 


ram v, N 

(1912) 28 Mad LJ 638, Vembu Iyer 
v. Srinivasa Iyengar. 

(1856) 6 Moo Ind App 898, Hanuman 
Parsad Panday v. Mst. Baboo 
Munraj Kunwarjee 

P. Kar, {pr Appellant; S. C. Das, for 

Respondents. 
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< Rs. 240/-. 


JUDGMENT :— The plaintiff is in ap- 
eal against a reversing judgment of the 
earned Fifth Additional Subordinate Judge, 


.Cuttack, in a suit brought by her for decla- 


ration of title and recovery of possession. 


2 According to her, the’ property 
in dispute belonged to Mayadhar, her 
father. He had become separate from his 


cosharers for some years before his death. 
Mayadhar and his wife died of cholera one 
after the other and the plaintiff was a minor 
child with. nobody to look after her. The 
people in the village prepared an inventory 
of the movable assets left by Mayadhar 
and ultimately she was put under 
the care of defendant No. 3 who happened 
to be her maternal. uncle. He and bis 
mother came over to reside in the house of 
Mayadhar and look after the minor plaintiff. 
This defendant No. 8 while being in 
management of the properties of the plain- 
tiff alienated the disputed property under a 
sale deed (Ext. A) dated 4-5-1945 im favour 
of defendants 1 and 2 for a consideration of 
Defendant No. 8 ‘acted as the 
guardian of the plaintiff for the purposes 
of the said sale. The other defendants are 
alienees from defendants 1 and 2 in respect 
of a part of the disputed property. The 
plaintiff after attaining majority but within 
the period of limitation has come with the 
suit on the allegation that the alienation is 
bad in law, there. was no legal necessity for 
e sale, and defendant No, 3 has illegally 
transferred the property of the ‘plaintiff, 

8. The real contest has come from 
defendants 1 and 2 though defendant No. 3 
and defendants 4 and 5 together have filed 
two separate written statements. According 
to the contesting defendants, the alienation 
was a valid one, for legal necessity, for the 
benefit of the minor, and the minor is bound 
by the same, Defendant No. 8 in his writ- 
ten statement supported defendants 1 and 
2 and contended that for necessity as also for 
penent the alienation was duly made by 


4, The trial Court came to find that 


Ext. A was not for legal necessity and as 


such the plaintif was not bound by the 
alienation. It accordingly decreed the suit. 

5. The lower appellate court came 
to find legal necessity and reversed the de- 
cree of the trial court and directed dismissal 
of the suit. This reversing decree of the 
lower appellate court is impugned in the 
present Second Appeal. 
The trial court had recorded a 
finding. that there was no legal necessity for 
the alienation and that the plaintiff had also 
not been benefited by the transaction. De- 
fendant No. 8 -who throughout supported 
defendants 1 and 2 his vendees was exa- 
mined by the contesting defendants as 
D. W. 1. He clearly stated, 

“I ingurred the Joan for future though 
there was no immediate necessity.” ` 


a 


. This admission of D. W. 1 of non-existence 


of necessity does not appear to have -been 


fe 





taken into-‘account by the lower appellate 
court. . E - : 

Mr. Das for the respondents cortend- 
ed that D. W. 1 cannot be relied upon in 
view of the fact that he in his cross-exami- 
nation began to support the plaintiff, I have 
examined his deposition with some care and 
I find the contention of Mr. Das to be with- 
out basis. To the very last D. W. 1 has 
supported the contesting defendants that the 
sale was for legal necessity. In such cir- 
cumstances, the admission of D. W. 1 who 
was certainly competent to depose about the 
existence of necessity cannot be brushed 
aside. A 

7. The guardian’s power to alenate 
the property of the minor has beer laid 
down authoritatively in (1856) 6 Mos Ind 
App 893. Ever since the Judicial Com- 
mittee pronounced its verdict in that deci- 
sion there has been no conflict in this coun- 
try in the judicial view applicable t the 
“subject, and this has remained the umdis- 
puted authority on the point, Their Lord- 
ships stated, 

“The power of the manager for en in- 
fant heir to charge an estate .not his own, 
is, under the Hindu law, a limited and 
qualified power. It can only be exercised 
Tightly in a case of need, or for the Lenefit 
of the estate. e actual pressure on 
the estate, the dangar to be averted, or the 
benefit to be conferred upon it in the parti- 
cular instance, is, the thing to be regarded. 
kes. Their Lordships think that the. len- 
der is bound ‘to inquire into the necessities 
for the loan, and to satisfy himself as well 
as he can, with reference to the parties with 
whom he is dealing; that the Manazer is 
acting in the particular instance for the 
benefit of ‘the estate.” a Bi 
The admission of D. W. 1 that the alienation 
was made in order to raise funds fcr the 
future clearly goes to show that there was 
no pressure on the estate at the tine of 
alienation. a ey 

8. Mr. Kar contended on the au- 
thority of two reported decisions in AIR 
1950 Nag 69, Tulsiram Sitaram v. Nerayan 
Waman and AIR 1958 Bom 25, Natht Bhi- 
waji v. Ganpat Bablaji, that an alienee from 
a natural guardian has to show positively 
that the course which the guardian’ hes ad- 
opted was the only one open to him im the 
circumstances. On these authorities Mr. 
Kars contention is that the vendees-defen- 
dants have to satisfy that in no other man- 
mer the need that was imminent could have 
been otherwise met. Mr. Das on the other 
hand relies upon a Bench decision of the 
Madras High Court in AIR 1961 Mad 348, 
S. Gopalakrishna v. C. V. Krishna Iyer, 
where it was held, that a guardians aliena- 
tion of the property of the ward cou'd be 
justified as one for (a) necessity, (b) >artly 
for necessity and partly for benefit, ard (c) 
benefit simpliciter. Their Lordships further 
stated that a guardian can sell the ward’s 
property for necessity or benefit and such 
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i D Dhobmit Det-v. Lingdraj Bhuyan (R, N. Misa YJ [Prs. 68] ` Ori. 225 


benefit ‘need not necessarily be of a defen- 
sive nature. the case of an alienation 
for the benefit of the minor, pure and simple, 
it cannot be said that the guardian has no 
alternative, for he can retan the property. 
A power to sell for the benefit of the ward 
implies a discretion, discretion not merely 
to decide as to the form of alienation, for 
example, mortgage, lease or sale, but whe- 
ther the alienation is at all to be made, 
For example, if the “minor has an unpro- 
ductive property and the guardian sells it 
with a view to purchase a productive one 
y course open 
to the guardian was to sell the property, 
but, yet, the alienation would be binding. 
The test in such cases is not that there 
should be no alternative, but that whether 
the act was one forthe benefit of the minor 
in the known circumstances. Their Lord- 
ships also said that the right view is to con- 
sider whether in the circumstances existing 
at the time of alienation the act would be 
regarded as a prudent one by men of ordi- 
nary prudence in dealing with the property 
of the ward. They quoted with approval 
the dictum laid down. by Sadasiva Iyer, J., 
in (1912) 23 Mad LJ 688, Vembu Iyer v. 
Srinivasa Iyengar, 


“The only safe and convenient rule is 
that if the guardian of a Hindu minor alie- 
nates the minors property because he con- 
siders it after weighing all the then existin 
circumstances to be in the best interests o 
the minor to make that alienation, the minor 
is clearly bound by that act of alienation.” 
They further stated that it was obvious that 


.the standard of prudence was not a subjec- 


tive one, that is, what the guardian would 
do if the property were his. The guardian 
occupied a fiduci position; his decision 
to alienate should be objective, viz., whe- 
ther in the circumstances it was either ne- 
cessary or for the benefit of the minor that 
the property should be scld or otherwise. 
alienated. The standard of care required 
was more akin to that of a trustee than that 
of an owner.” : 


-- This, to my mind, appears to be the real 
test to be applied in such circumstances. 
There may be cases where the minor or his 
estate may have been benefited'and` there 
may not be a pressing necessity on the estate 
or a danger to be averted. Courts in this 
country have gone to the extent of holding 
that where there has been benefit simpli- 
citer to the minor he would be equally 
bound by the alienation and would not be . 
permitted to challenge it on _ attaining 
majority. In the present case the benefit to 
the minors estate has not been made out. 
On the other hand, the case as made out 
was one for legal necessity and that neces- 
sity mainly consisted in meeting .#the ex- 
penses of the obsequies of the parents of 
the plaintiff. According to the defence casa 
the total expense therein was Rs. 100/- 
while the consideration for the transaction 
was Rs. 240/-. . 
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9. D. W. 3 is defendant No. 1. His 
case is that one Kapila Bhuyan had lent 
Rs. 100/- for the super of the expenses 
of the obsequies and to pay off Kapila 
Bhuyan the alienation was made. Kapila 
is admittedly alive and yet he has not been 
examined., The trial Court drew adverse in- 
ference against the defendants for -not 
examining Kapila. The lower appellate 
Court accepted the explanation offered by 


the defendants that Kapila was ill and was’ 


an old man, This does not seem to be a 
sufficient explanation for not examining such 
am important witness in the case. He could 
as well have been examined on commission. 
The view taken by the lower appellate 
court in the facts of this case does not ap- 
pear to be really acceptable. 


The plaintiff came to say that she had 
ascertained from Kapila that the story about 
the loan was not correct. The alleged ‘pro- 
missory note has not been produced and the 
explanation offered is that the same has been 
destroyed. Before the Court two versions 
were available — one by defendant No. 1 
as D. W. 3 to say that he made an enquiry 
from Kapila and was satisfied about the exis- 
tence of the loan, and the other by the plain- 
tiff that she ascertained from Kapila and 
found out that there was no such transac- 
tion. In the absence of the promissory note, 
the position becomes one of oath against 
oath. The burden in the present case cer- 
tainly lay on the defendants who were to 
substantiate the contention regarding exis- 
tence of legal necessity, It was their duty 
to examine Kapila to show that the vendees 


had made proper enquiries at the time of. 
the alienation, were satisfied about the exis- 


tence of the necessity and thereafter they en- 
tered into the transaction. The lower ap- 
pellate Court forgot that the burden lay on 
the defendants and drew an adverse infer- 
ence against the plaintiff for her not exam- 
ining Kapila in this case to substantiate her 
allegation. 


10. In the present case, the learn- 
ed Appellate fudge seems to have lost sight 
of the question of burden of proof. Mr. 
Das for’ the respondents does not dispute 
before me that the legal position is beyond 


dispute that the burden lay on his clients’ 


to support the alienation. He, however, re- 
lies on the aforesaid Madras decision. Their 
Lordships stated, 


“Where evidence has been led on the 
material point, the question then is purely 
one of assessment of the evidence. Onus 
becomes important only when there is no 
evidence on a particular point, or where evi- 
dence let in on both sides is evenly balanced 
or equally untrustworthy or is of such a 
nature that the Court feels that it could not 
come tò a definite conclusion thereon. In 
such a case the matter can be decided on 
the basis of burden of proof. 
this case there is evidence, the case has to 
‘be decided on the footing whether it is such 
as could be accepted or acted upon and if 
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acted upon would be sufficient to- prove the 
existence; of the relevant factors to justify. 
e guardian’s alienation.” 

It. The position seems to be some- 
what different. The burden to establish the 
facts and circumstances to uphold the alie- 
nation lies on the defendants. If they fail 
to discharge the burden properly, they are 
bound to lose in the litigation. ` There is 
certainly Jot of difference between “onus” 
and “burden of proof’. As was clearly laid 
down by their Lordships of the Supreme 
Court in AIR 1964 SC 186, -Raghavamma 
y. Chenchamma, ` j i 

“There is an essential distinction be- 
tween burden of proof and onus of proof: 
burden of -proof lies upon the person who 
has to prove a fact and it never shifts, but 
the onus of proof shifts. The burden of 
proof in the present case undoubtedly lies 
upon the plaintif to establish the, factum 
of adoption and that of partition. The said 
circumstances do not alter the incidence of- 
the burden of proof. Such considerations, 
having regard to the circumstances of a par- 
ticular case, may shift the onus of proof, 
Such a shifting of onus is a continuous pro- 
cess in the evaluation of evidence.” . 
Even if evidence has been led, ultimately the 
case has to be decided on the basis as to 
whether the defendants have discharged the 
burden that Jay on them. 


12. Mr. Kar contends that the lower 
aep court placed the burden on wrong 
shoulders: There. seems to þe justification 
for the contention of Mr. Kar: A reading 
of the judgment of the lower appellate court 
would show that it was not mindful of the 
legal position that the burden lay on the 
defendants — the alienees to uphold their 
purchase. The lower appellate court seems 
to have gone by the normal basis that the 
plaintiff who came to court must prove her 
case. It is well settled that wrong placing 
of the burden of proof is an error of law 
within the scope of Section 100, Civil Pro- 


cedure Code. 
18. The position in this case seems 
to be that the defendants . on whom the 


burden lay to establish either the existence 
of the legal necessity in the sense that there 
was actual pressure on the estate or there 
‘was some danger to be averted have failed 
to establish those facts. They have also 
failed to establish that the minor was 
actually benefited so that she would be 
estopped to challenge the alienation. 

14. ` On such conclusions the judg- 
ment of the lower appellate court is bound 
to be vacated. I would accordingly allow 
the appeal, vacate the judgment of the 
lower appellate court and restore that of 
the trial court. In the facts of this case, 
I would direct both parties to, bear their 
own costs throughout. , 

pE . Appeal allowed. 
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- State of Orissa and another, Appellants 
v. Bamadeb Panigrahi and another, Fespon- 
dents. 

Second Appeal No. 429 of 1965, D/- 
20-8-1970, from decision of S. Naik, Addl. 
Sub-J., Berhampur, D/- 11-5-1966. 

Civil P. C. (1908), Section 80 — Plea 
as to absence of notice under Section 80 
though raised in written statement carmot be 
permitted to be argued for the first fme in 
second appeal if no issue was raised in the 
courts below — Plea will be deemed to have 
been waived — (X-Ref: — Order 14, R. 1). 
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(1959) AIR 1959 Raj 126 (V 46) = 
1959 Raj LW 170 (FB), Rajasthan 


State v. Girdharila 6 
(1958) ATR 1958 SC 274 (V 45) = 
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54 Ind App 338, Bhagchand 

Dagdusa v. Secy. of State 6 
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Secy. of State 6 


Addl. Standing Counsel, for Appsllants; 
R. C. Misra, for Respondents. 

JUDGMENT :— The defendans — 
the State of Orissa and the District Forest 
Officer, Berhampur Division are in appeal 
against a confirming judgment of the -earned 
Additional Subordinate Judge, Berhampur. 


2. The plaintiff instituted the suit 
_ for directing defendants 1 and 2 to allow 
him to work as a lessee in certain forest 
areas as detailed for a period of nine months 
more. Alternately he claimed relief of 
damages. The ex-intermediary of Mandasa, 
defendant No. 8, was admittedly the owner 
of the disputed forest till under the Orissa 
Estates Abolition Act the forest areas vested 
in the State, Before vesting defendant No. 8 
had entered into an agreement with the 
plaintiff as a result of which the disputed 
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forest was leased out to the plaintiff for a 
period of 18 months beginnin 
1961 for the collection of timber, bamboo 
and other minor forest products, Timber 
transit permits are necessary for working 
out the. forest by a lessee and such permits 
are to be issued by the State Government 
and its officers. As per the agreement de- 
fendant No. 8 was to obtain necessary tim- 
ber transit permits from the Government and 
make them over to the plaintif as lessee. 
There was a litigation going on in the 
Supreme Court between defendant No. 3 
and the State of Orissa regarding the forest 
and ultimately they entered into a compro- 
mise as a result of which the State Govern- 
ment took over the forest with effect from 
1-4-1962. They entered into an agreement 
(Ext. 2) with.the plaintiff recognising his 
right as a lessee of the said forest. The 18 
months’ period with effect from 1-12-1961 
was to lapse on 81-5-1963. 


Even though the Stete of Orissa en- 
tered into the agreement with the plaintiff 
and recognised his right as a lessee, timber 
transit permits were not issued to the plain- 
tiff until 21-8-1962. Thus from 1-12-1961 
till 21-8-1962 for a period cf about 9 months 
the plaintiff could not work the forest. The 
authorised officers of the State of Orissa im- 
pressed upon the plaintiff that if he paid 
the balance of the ‘lease money necessary 
extension would be obtained. Accordingly 
the plaintif deposited all the arrears, but 
ultimately no extension was granted. As the 
lease expired, the plaintiff could not make 
necessary use, of the lease. He has thus 
lost. In these circumstances he came to. 
court asking for a decree for mandatory in- 
junction restraining the defendants to hold 
public auction as notified on 10-2-1964 of 
the forest areas and to ‘alow the plaintiff 
to continue to exercise ‘the right of a lessee — 
for a period of nine months more or alter- 
natively for appropriate relief of damages. 

3. Defendant No. 8 did not contest 
the suit. Defendants 1 and 2 in a joint 
written statement contended that though 
there was delay of 9 months in issuing the 
timber transit permits the plaintiff had not ' 
beén prevented from collecting and storing 
forest materials during e previous 9 
months, and there was contributory negli- 

ence on the, part of the plaintiff in not 
aving done so. Thus he was neither en- 
titled to the extension of the lease period nor 
any damages. 

$ The original agreement is not on 
record. It had been taken away by the Tah- 
sildar, Parlakimedi. He had granted a re- 
ceipt to the plaintiff in token of having taken 
away the original lease deed. That has been 
marked as Ext. 1. The subsequent agree- 
ment is marked as Ext. 2 which ‘lias been 
entered into between the plaintiff and_ the 
State of Orissa. The courts below have 
taken the view that the plaintiff is entitled 
to an extension of 9 month’s period on the 
basis that there was delay in issuing of the 


from 1-12- 


228 Ori. ` [Prs. 4-6] 


timber transit permits as a result of which 
the plaintiff has not been able to work the 
forest areas as he could have if such per- 
mits had been granted in time, - 

5. Admittedly no notice as requir- 
ed under Section 80, C. P. C. . had been 
given in this case, In paragraph 11 of the 
plaint it was stated, 

“That the plaintif has also sent a tele- 
gram notice under Section 80, C. P. C.' to 
the Ist and 2nd defendants on 7-2-1964 
though strictly they are not entitled to’ 


notice, and the plaintiff reliably understands. 


that the Ist defendant is not going to com- 
ply with his request. As the plaintiff ap- 
prehends injury to his tights by the threaten- 
ed: act of D-1 that he would hold the auc- 
tion, this suit is filed.” be, Aa Ses 

In the written statement in paragraph 10 it 
` was stated: haa ; 

“The plaintif not having served on de- 
fendants Nos. 1 and 2 previous notice of the 
institution of the plaint as required under 
Section 80, C.. P. C. the suit is not main- 
tainable, and the plaint. is liable to be sum- 
marily rejected.” ; 

In the face of such pleadings an issue about 
the validity of notice under Section 80, 
C. P. C. was bound to arise. But as it ap- 
pears, no issue was struck nor was this point 
canvassed either in the trial court or in thé 
court of appeal. For the first time in the 
memorandum of second appeal this question 
has been raised in the shape of ground No. 
8 which is to the following effect:— > 

“For that the defendants were entitled 
to a notice under Section 80 of the Code of 
Civil Procedure and the fact of such notice 
having not been pleaded -in the plaint, the 
plaint should have been ‘summarily reject- 
ed. 


: 6. Section 80, C. P..C. is to the 
7 following effect:— ak 
“No suit shall be instituted against the 
Government including of the State of Jammu 
and Kashmir or against a public officer in 
respect of any act-purporting to be done by 
such public officer in his official capacity, 
until the expiration of two months next after 
notice in writing has been delivered to, or 
left at the office of —-_ 
x x a aS x 
: (c) in: the case of a suit against an 
other State Government, a Secretary to that 
Government or the Collector of the District. 
and, in the case of a public officer, deli- 
vered to him or left at his office, stating the 
cause of action, the name, description and 
place of residence of the plaintiff and the 
relief which he claims; and the plaint shall 
contain a. statement that such notice has 
been so delivered or left.” 


That a notice under Section 80, C. P. C. is 


mandatory and the question is no more open - 


to doubt in view of the decision of their 
Lordships of the Supreme Court in AIR 1966 
SC 1068, Sawai Singhai v. Union of India. 
Position was always well settled and as early 
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-sions directly on the point. 


+f, held, 


- must 


A.L R. 
as 1927 their Lordships of the Judicial 
Committee had also stated so. The deci- 


sion of their Lordships of the Judicial Com- 
mittee in AIR 1927 PC 176, Bhagchand 
Dagdusa v. Secretary of State was approved 
in the aforesaid Supreme. Court decision, 
But there is. also another current of judicial 
thought which cannot be ignored. Courts 
have taken the view that the protection avail- 
able under Section 80, Civil Procedure Code 
either to the State Government or a public 
officer can be waived and raising of a plea 
in the written statement and not joining an 
issue in the trial Court have been held to 
be waiver. In this Court there are two deci- 
In ILR (1959) 
Cut .258, Basudeb v. Padmanav, G. C. Das, 
“When an objection that a suit is not 
maintainable in the absence of a notice under 


- Section 80 is not raised in the trial Court 


and no issue is joined on this point and the 
suit is decreed the plea as to want of notice 
J be deemed to have been waived and. 
when the plea is taken for the first time-in 
appeal, the appellate Court-is' not entitled to 
ismiss the suit on the ground of absence 
of notice under Section 80” -` 
The same view has been reiterated by Bar- 
man, J., as he then was, in (1962) 4 O. J. D. 
18, Anadi Charan Parida v. Banamali 
Muduli, considering a'similar question which 
arose with reference to Section 49 of the 
Madras Court of Wards Act (I of 1902) 
which hasthe same language as Section 80, 
Civil Procedure Code, Viswanath Sastri, If., 
in AIR 1949 Mad 747, Venkataswami v, 
Mahalakshmi, held:— . 
“Waiver is an abandonment of a right 
and may be express or implied from conduct 
and to be effectual must be by a person: who 
has full knowledge of the facts. A person 
who has taken a plea based on the want of 
notice to which he is entitled, may waive 
it and allow the action to proceed as though 
the required notice had been given to him 
and this can be done so long as the action 


1 pending and has not been finally deter- 


mimed. 
A Full Bench of the Rajasthan High Court 
in AIR 1959 Raj 126 (FB), Rajasthan State 
v. Girdharilal adopted the self-same view. 
They quoted with approval the observations 
of their Lordships ot the Judicial Committee 
in AIR 1947 PC 197, Vellayan Chettiar v, 
Government of the Province of Madras, 
where it was stated. fi 


. “There nopens to their Lordships to be 
no reason why the notice required to be 
given under Section 80 should not be waiv- 
ed if the authority concerned thinks fit to 
waive it. It is for his protection that notice 
is required; if in the particular.case he 
does not require that protection and says 
t” 


so, he can lawfully waive his righ 
In AIR 1958 SC 274, Dhian Singh v. Union 
of India, their Lordships stated, 

“It is relevant to note that neither wags 
this point taken by the respondent in the 
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written statement which it fled in answer 
to the appellant’s claim nor was any issue. 


framed in that behalf by the. trial Court- 


and this may justify the inference -hat 
the objection under Section 80 had Feen 


» 


waived. : . 
Mr. Justice Mitra of the. Calcutta High 
Court in AIR 1960 Cal 270, Lalchand v. 
Union of India stated, 


“If the provisions of law were waived 
in the course of a trial, they cannot after- 
wards be set up by way of objection to 
any step taken ‘or about to be taken upon 
the footing of waiver. When. the litigant 
had, without mistake induced by the op- 
posite party, taken a ‘particular position in 
the course of litigation, he must act consis- 
tently with it, especial , if to allow him 
to do otherwise would prejudice the _op- 
ponent. If Mr. Ghosh. therefore wantec to 
rely on the’ invalidity or insufficiency of 
the notice under Section 80 of the Code 
of Civil Procedure it was for him to raise 
a specific issue on this question.” 

Reliance was placed by Mitra, J., on an zar- 
lier decision of their Court in (1907) ILR 
84 Cal 257, Manindra Chandra Nand: v. 
Secretary of State. To the self-same effect 
there is an authority in (1918) 17 Cal “WN 
64, Bhola Nath Ray v. The Secretary of State 
for India in Council. In the present case a 
plea was taken in the written statement, but 
la-suitable issue on this aspect was not rais- 
ed nor has this point been canvassed in_the 
trial Court.. Though in the lower appellate 
court a ground was in the memorandum o 
appeal on this question it does not seer. to 
have been canvassed, nor is it alleged in 
this Court that such a pont was raised in 
the lower peale court and the learned 
Appellate Judge has omitted to refer tc it 
Yn such circumstances and in view of this 
state of the legal position I think the con- 
jtention that the suit is bad for notice carnot 
be permitted to be mooted. The teleg-am 


notice is Ext. 6. It is certainly not in con- 


formity with the requirement of Section 80, 
Civil Procedure Code. Besides,- the provi- 
sion in the Code that “the plaint shall con- 
tain a statement that such notice has been 
so delivered or left? does not appear to-have 
been satisfied. If this provision was deemed 
to be mandatory so that its compliance 
could not be waived by that category of 
defendant to whom Section 80, Civil Proce- 
dure Code applies, the position must have 
been different. But in view of the series of 
decisions referred to above, I do not propose 
to take a different view. The plea of want 
of notice cannot be permitted to be raised 
for the first time in second appeal to the 
rejudice of the plaintiff who.is bound to 
lose if the plea is now raised and he is ron- 
suited on that technical score. 

7. Mr. Sahu, the learned Additicnal 
Standing Counsel next raised a contention 
attacking the merit of the matter. 
tedly Ext. 2 is dated 26-4-1962. On 1-4- 
1962, there was a compromise between the 
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ex-intermediary and the State Government, 
Thereafter the State Governmsnt recognised 
the existing relationship between the out- 
going intermediary and the piss i It is 

o not disputed that until late in August 
1962 timber transit permits had not been 
issued by the defendants te the plaintiff. 
The fact that for a period of 8 months and 
20 days the plaintiff could not remove the 
timber from the forest must be taken to have 
been accepted. Timber transit permits are 
not necessary for the processing of the tim- 
ber within the forest area. They are neces- 
sary for the purpose of remcval of timber 
from the forest beyond the forest zone.. 
There is some basis in the contention of the 
defendants that it was open to the plaintiff 
to work within. the forest and have them 
removed after the timber ‘transit permits 
were granted. The courts below have not 
examined that aspect. 


8. The Courts below have also not 
examined another aspect which is material. 
The plaintiff in this suit asked for a manda- 
tory direction that he may be permitted to 
continue under the lease for a period of 
9 months more. In the courts below the 
basis of such a right, the nature of the 
claim and under what provision in law such 
a claim could be conceded have not been 
examined, The suit seems to be one for in- 
junction only. In paragraph. 12 of the 
plaint it was stated, 

- “The plaintiff values the suit at Rupees 
200/- for injunction and he pays a court- 
age of Rs. 25.50 nP. under the Court-fees 
ct.” 


A suit of that type where the relief was one 
for injunction only could not have brought 
about the relief in question as granted in 
the courts below.. There was an alternate 


paye for appropriate. damages. Court-fee ` 
been undertaken to. be paid after as- 
certainment. 


9. In the courts below a decree for 

9 months’ possession on the same terms as 
under Ext. 2 has been granted. This may 
bring about a lot of hardship and inconve- 
nience. It would be difficult to ascertain at 
present as to what were the existing assets 
in the forest area during the material pe- 
riod of subsistence of the lease in respect 
whereof the plaintiff would be entitled to 
appropriation during the extended period of 
months. In the forest areas there. are 
bound to be new growths and the time lag 
is more than 7 bho by now. The forest 
must have added to its assets during this 
period by natural process. To give a de- 
cree to the plaintiff at this point of time in 
the manner done in the courts below would 
certainly mean putting the plzintiff to more 
advantages than he would have got. by 
working the forest for 9 months more at 
the relevant point of time. That apart when 
the plaintiff has valued. his suit at Rupees 
200/- for injunction he would not certainly 
be entitled to the relief of possession of the 
forest areds for another period of 9 months. 
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Issue No. 3 in the trial: court was as to 
whether the plaintiff was entitled to dama- 
ges. The trial court came to hold that the 
plaintiff was not entitled to any damages 
in this suit as no specific sum was claimed 
as damages. That was an alternate relief. 
If the- plaintiffs claim for damages _was 
sustaindble in law, it could have been 
worked out by an appropriate decree. 
Omission ‘to consider these aspects has 
certainly led to a peculiar position, Though 
on the question of notice I have negatived 
the contention of the State in Second Ap- 
eal I think there is substantial force in 

ese aspects of the matter and it is difficult 
to uphold the decree without an examina- 


tion of these questions. I would, therefore, ` 


allow the appeal and remand the matter 
to the trial court for a re-determination of 
the following questions :— 

(1) Is the suit as laid maintainable? 

(2) Is the plaintiff entitled to posses- 
sion for a further period of 9 months of 
the forest areas in this suit? ; 

(8) Is the relief of damages as claim- 
ed appropriate and, if so, what are the 

ages? l 

10. I must say before I leave this 
matter that the courts below did not handle 
the matter appropriately bestowing that 
amount of care which the matter deserved. 
This has led to the unfortunate position of 
remanding the matter ‘at this stage. I have no 
other option but to remit the matter to the 
trial court for a consideration of these ques- 
tions. If in the view of the trial court ‘any 
amendment to the pleadings: is necessary 
and applications are made, it would deal 
with them. It would be open to the trial 
Court to decide as to whether a fresh op- 
ponu need be given to the parties to 
ead evidence on any of the aspects which 
had not been taken into consideration on the 
earlier occasion, | i 

1. The appeal 
lowed. Costs woul 


abide the result. 
Appeal allowed. 





AIR 1971 ORISSA 230 (V 58 C 74) 
R. N. MISRA, J. 
Jaladhar Samal and another, Appellants 
y. Malati Dei and another, Respondents. 
Second Appeal No. 348 of 1966, D7- 
80-7-1970, from decision of J. N. Patnaik, 
Sub-J., Jajpur, D/- 30-4-1966. 


i (A) Evidence Act (1872), Section 35 — 
Entry in Hat Chitha Book showing the birth 
of a child cannot be ignored merely because 
name of the child has not been given. _ 
(Para 6) 

(B) Evidence Act (1872), Section 35 — 
Entry in Hat Chitha Book of Choukidar 
showing birth of a child is not ‘admissible if 
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is accordingly al- - 


tiving Bhama’s daughtership. 


A.LR. 
it is not in the. hands of the saa ATR 


1965 SC 282,. Followed. ara 9) 
Cases Referred: | Chronological Paras 
(1965) AIR 1965‘ SC 282 (V 52) = 

1965-3. SCR 861, Brij Mohan v. 
- Priya Brat Do 


(1959) AFR 1959 SC 914 (V 46) = 
(1959) Supp (2) SCR 814, Dolgo- . 
binda v. Nimai Charan 11 


L. K. Dasgupta, for Appellants; A. D. 
Das, for Respondents. 
JUDGMENT :— Defendants 1 and 2 


are in appeal against a confirming judgment 
of the learned Subordinate Judge, Jajpur in 
a suit for title and possession. ' 

2. The disputed property admitted- 
ly belonged to ‘one Balakrushna‘ whose wife - 
was Hema. ‘The plaintiffs claimed title to 
the disputed property on the basis of a sale 
deed taken in the name of plaintiff No. 1 
from one Radha Dei (defendant No, 4) on 
19-1-1960 (Ext. 2). Radha in her turn had 


. purchased the ‘said property from one Jagan- 


nath (defendent No. 3) by a registered sale 
deed dated 20-6-1959 (Ext..5). Jagannath, 
defendant No. 8, is the son of Malati. 
Malati clairas to be the sole daughter of 
Hema. After Balakrushna, Hema had made 
a gift of the property in favour of Malati on 
23-9-1936 (Ext. 1). 


. 8 Defendants 1 and 2 who are bro- 
thers lay claim to the property on the basis 
of a registered sale deed dated 24-2-1960 
executed by Bhama in favour of Jaladhar, 
defendant No. 1. According to tbem, 
Bhama is another daughter of Hema. It 
thus appears that the plaintiffs and the con- 
testing defendants claim under two compet- 
ing sale deeds. The plaintiffs purchase is 
ultimately from defendant. No. 8 who is ad- 
mittedly the son of Malati. The defen. 
dant’s purchase is from Bhama who claims 
to be the daughter of Hema, but whose 
daughtership, is in dispute. Bg 

4. The real point that arose in this 
back-ground for determination in the courts 
below was as to whether Bhama was the 
daughter of Balakrushna and Hema. Issue 
No. 9 in the suit was “Is Bhama daughter 
of Hema and did she inherit Hema?” The 
learned Munsif returned the finding nega- 
The appellate 
court has now affirmed it. The alienee-de- 
fendants on the basis of their sale deed from 
Bhama are the appellants. 

_ 5. Ext. 1 is Hema’s deed of gift in 
favour of Malati. There is a clear recital 
therein by Hema that Malati was her only 
daughter. This certainly is a very strong 

iece of evidence against the defence claim. 

ema was most competent to state as to 
whether Bhama was her daughter. By 1936 
there was certainly no dispute and Hema 
was not supposed to take side with Malati 
derogatory to the interest of Bhama. There 
is no explanation for Hema’s conduct in 
making such statement.. in Ext, I, -except 
what is advanced by Mr. Dasgupta in this 
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Court, namely, that Malati and her husband 
had been living with Hema and Malats 
husband had been a domesticated son-in- 
law. This does not appear to be a sufficient 
explanation and the unequivocal statement 
of Hema in Ext. 1 cannot be brushed aside 
ou the basis of this explanation. 

6. The Choukidari Hat Chitha 3ook 
has been marked as Ext. C series. One 
entry is Ext. G of 1908. and the other is 
Ext. C/1 of 1911. On the basis of these 
two entries from the defence _ side it was 
contended that Balakrushna had two daugh- 
ters born to him through Hema — one was 
born in 1908 and the other in 1911. The 
. learned Appellate Judge refused to atach 
importance fo these entries mainly on ac- 
count’ of the fact that the names of the 
daughters were not mentioned. That cer- 

inly is a very improper reason. By the 
time birth.is reported normally a chile _ is 
not named. The learned’ Appellate Jadga 
should have been alive to the normal prac- 
tice obtaining in these parts of the country 
that at least until the 2lst day a name is 
not given to a son and for a month from the 
date a birth ordinarily a daughter is not 
named. 


: There was, however, a serious 
objection ‘in law about the evidentiary value 
of these documents which both the courts 
below seem to have overlooked. The lzaro- 
ed Appellate Judge instead of applying his 
mind to that aspect of the .matter brush 
aside these entries by saying that the names 
of the daughters had not been given. 

8. These entries have been exhibit- 
ed on the basis of evidence of D. W. & He 
has stated, 

“Ext. C is the writing of Gopal Samal 


and Ext. C/l is the writing of Gajendra 
Samal. I know their respective writings. 
ne Rees .. The writers of Exts. C and C/I 


wrote in my presence.” 

On the basis of this evidence these two 
entries in the Hat Chitha Book could nat be 
admitted as evidence, 

9. case of this type came for 
examination before their Lordships of the 
Supreme Court in ATR 1965 SC 282, Brij 
Mohan v. Priya Bhat. Das Gupta, J., s he 
then was, speaking for the Court stated, 

“In our opinion, this document is ge- 
nuine and is the book that was maintcined 
by the Chowkidar for noting the births in 
his Haka during the years 1934 to 1936. 
The entry therein showing the birth of < son 
to Sarjoo Singh on October 15, 1935 can 
however be of no assistance to the appel- 
lant unless this entry is admissible in evi- 
dence under the Evidence Act. If this 
entry had been made by the Chowkidar him- 
self this entry would have been relevant 
under Section 35 of the Evidence Act. Ad- 
mittedly, however, the Chowkidar himself 
did not make it. Mr. Agarwal tried to con- 
vince us that when an illiterate public ser- 
vant is unable to make an entry himself and 
he gets the entry made by somebody elsa 
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this should þe treated as an entry made by 
the public servant, is argument must be 
rejected. The reason why an entry made by 
a public servant in a public or other official 
book, register, or record stating a fact in 
issue or a ‘relevant fact has been 
made relevant: is that: when a pub- 
lic _ servant makes it himself in the 
discharge of his official duty, the proba- 
bility of its being truly and correctly record- 
ed is high. That probability is reduced to a 
minimum when the public servant himself 
is illiterate and has to depend on somebody 
else to make the entry. We have therefore 
come to the conclusion that the High Court 
is right in holding that the entry made in 
an official record maintained by the illiterate 
Chowkidar, by somebody else at his request 
does not come within Section 85 of the Evi- 
dence Act. It is not suggested that the entry 
is admissible in evidence under any other 
provision of the Evidence Act.” 

In the present case the statement of the de- 
ceased choukidar is not on record. Admit- 
tedly the entries are in the hands of a per- 
son other than the choukidar. In the cir- 
cumstances, the entries are not admissible in 
evidence for any purpose. I would, there- 
fore, rule out Exts. C. and C/1 for consi- 
deration. 


10. Mr. Dasgupta strenuously con- 
tended that the learned Appellate Judge has 
not analysed the matter as a final court of 
fact. I was taken through the entire judg- 
ment from beginning to end. My own impres- 
sion is that the comment of Mr. Dasgupta is 
justified. In an appeal of this type where 
the only question for determination is the 
daughtership of Bhama, the learned Appel- 
late Judge should have pointedly come to 
discuss the materials. e -urden certainly 
lay on the defendants to establish Bhama’s 
daughtership. Ext. C series should have been 
ruled out. Ext. 1 should have been duly 
considered to find out whether it was to be 
accepted and_ acted upon. Thereafter the 
learned Appellate Judge should have im- 
mediately gone into the oral evidence to 
find whether the fact in issue had been esta- 
blished. An analytical process has not been 
adopted by the learned Appellate Judge. 


ll. | The defendants rely upon the 
evidence of D. Ws. 2, 3, 4, 5, 8 and 10 to 
establish the. daughtership. D. W. 2 is a son 
of Bhama. Admittedly Bhama has a horos- 
cope, but it has not been produced. D. Ws. 
8 and 4 claim to be the bhag-chasis. D. W. .5 
is not sought to be relied upon. se- 
tiously as from his statement in cross-exa- 
mination his source of knowledge seems to be 
hearsay. D. W. 8 is the attesting witness to 
the deed of gift Ext. 1 D. W. 10 is the father 
of defendant No. 1 and brother of defendant 
No. 2. The evidence of these witnesses must 
necessarily satisfy the test urder- Section 50 
of the Evidence Act in order to be relied 
upon for the purpose. In AIR 1859 SC 914, 
Dolgobinda v. Nimai Charan, their Lordships 

ve laid down, 
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“Under Section 50, when the court has 
to form an opinion as to the relationship of 
one person to another the opinion expressed 
by conduct as to the existence of -such 
relationship of any person who has special 
means of Laowiede e on the subject of that 
relationship is a relevant fact: The essential 
requirements of the section are: (1) there 
must be a case where the Court has to. form 
an opinion as to the relationship of one per- 
son to another;(2) in such a case, the opinion 
expressed’ by conduct as to the existence of 
such relationship is a relevant fact; (3) but 
the person: whose opinion expressed by con- 
duct is relevant must be a person who as a 
member of the family or. otherwise has 
special means of knowledge on the particular 
subject of relationship; in other words, the 
person must fulfil the condition laid down 
in the latter part of the section. If the per- 
son fulfils that condition, then what is rele- 
vant is his ‘opinion .expressed by conduct. 
Opinion means something more than mere 
retailing or gossip or of hearsay; it means 
judgment or belief, that is, a belief or a con- 
viction resulting from what one. thinks on a 
particular question.” 


Thereafter they proceeded to indicate the 
manner of proof of such conduct. In the 
aforesaid standard, little reliance can be 
placed on D. Ws. 3, 4 and 8. They are 
certainly not members of the family, nor is 
there any special source of «knowledge. D. 

s. 8 and 4 claim as bhagchasis. A bhag- 
chasi cannot be imputed with knowledge of 
relationship. Similarly D. W. 8 has no such 
special means. D. W. 2 is Bhama’s son. He 
is. very young. That apart, Bhama being the 
vendor he is bound to support the vendor's 
title. For that purpose he is interested to 
support the defence claim’ of Bhama’s 
daughtership of -Hema. D. W. 10 is absolute- 
ly interested. He also does not satisfy the 
test of being a relation or having any special 
means of knowledge. .In the circumstances, 
on the basis of the oral evidence led by the 
defendants a finding in the_ positive on the 
dispute relating to Bhama’s daughtership can- 
not be given. - 


12. On the aforesaid analysis, .I 
would hold that the defendants have failed 
to establish the title of their vendor where- 
as on the admitted position the plaintiffs 
have acquired title under a valid sale deed 
from the holder of the title to the disputed 
property. The plaintiffs suit has been right- 
y decreed in the courts below. The appeal 
fails and is dismissed. ‘There would be no 
order as to costs of this court.. 


Appeal dismissed. 


AIR 1971 ORISSA 282 (V 58 C 75) 
FULL BENCH 
G. K. MISRA, C. J., A MISRA AND 
B. K. PATRA. JJ. 

Basudev Sarangi, Petitioner -v. Inspector 
of Schools, Cuttack Circle and another, 
Opposite Parties. 

O. J. C. No. 32 of 1968, D/- 10-8-1971. 

Constitution of India, Art. 226 — 
Maintainability of writ petition —- Where 
the State Government takes over the 
management of a private school for the 
time being, a teacher in that school cannot 
mmaintain a writ petition against the State to 
enforce his rights under the contract of 
service entered into by him with the pre- 
vious employer. (1969) 35 Cut LT 14 
Overruled. (Case law discussed). 

i (Para 9) 


Thus a teacher in a private school can- 
not maintain a writ petition against the 
State to enforce his right against transfer 
from. that school. The remedy is civil suit. 
; (Para 9) 
Cases Referred: Chronological Paras 
(1970) ILR (1970) Cut 952, Sura 

Prasad Mohapatra v. State of Orissa 8 
(1969) AIR 1969 SC 1806 (V 56)= 
(1969) 3 SCR .778, Praga Tools 


= . Corporation v. C. V. Imanual 8 


(1969) 1969 Lab IC 786 = 85 Cut 
LT 14, Baikunthanath Pratihari v. 

„_ State of Orissa : 

(1969) 35 Cut LT 1140 = 12 Orissa 
JD 26, Bijoy Kumar v. Project 
Administrator I. D. C. Orissa 

(1966) AIR 1966 SC 334 (V 53) = 
(1966). 1 SCR 120, Lekhraj v. Deputy 
Custodian, Bombay i 


S. P. Mohapatra, for Petitioner; Advo- 
cate General, for Opposite Parties. 
_ - A. MISRA, J.:—- The facts, in brief, so 
far relevant on which this application under 
Articles 226 and 227 of the Constitution is 
founded, are as follows: ee TS 


Uchashikshyasram High School of 
Village. Kadaliban was started: as a private 
institution in which the petitioner was ap- 
pointed as an Asst. teacher by the Manag- 
ing Committee in the year 1943 and he 
continued to serve there. In the year 1962, 
the State Government took -over this insti- 
tution along with other similar institutions 
situate at different places in the State 
declaring them as Government managed full 
deficit aided High Schools. - The Managing 
Committee was abolished and a set of 
Rules as at Annexure 1 were introduced 
for the management and administration of 


-the institutions. _ Subsequent to the taking 


over of management of such institutions 
ppost parties effected transfers of tea- 

ers from one school to another, in the 
course of which, petitioner was transferred 
to Kolar-Joypur High School, but later on 
ordered to rejoin his original post at Arua- 
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‘ where he was 
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Kadaliban after expiry of his leave On 

2-9-1967, after expiry of his leave, petitioner 
` joined his original post, but again proceed- 
ed on leave on 12-9-1967. While he was 
on leave, he was declared as surplus in the 
institution, transferred and temporarily ad- 
justed as an Asst. teacher in -the ohali 
Model High School. His represenzations 
to the authorities in the Department that 
under the conditions of his service he -was 
not liable to transfer from the inst-tution 
originally appointed by the 
` Managing Committee having proved: in- 
-fructuous, he filed the present applcation 
for issue of a writ of mandamus disecting 
the opposite parties not to enforce their 
order of his transfer from the Uchash‘kshys- 
ram High School of Kadaliban where he has 
been serving since 1943 and to treat him as 
a teacher of that institution. In sho-t, his 
contention is that he having been appoint- 
ed by the Managing Committee of a Private 
School is not liable to transfer from 
said institution acco 
of his contract of service, and as suca, the 
order of his transfer passed by opposite 
parties is without jurisdiction. ; 

2. Opposite parties in their çoun- 
ter-affidavit resist the application firsty, on 
the ground that the Inspector of Schools 
being in charge of the administration and 
management of all the taken over ful defi- 
cit aided High Schools is competent to 
transfer the petitioner from one such insti- 
tution to another under the Rules at An- 
nexure 1 introduced for the managemsnt of 
such institutions, and it is not open ro the 
petitioner to ` challenge the same; and 
secondly, as’ the impugned order of trans- 
fer relates to the management of a private 
school which has been taken over by Gov- 
ernment, the right, if any, claimed ky the 


petitioner being contractual between him 
and the management, the apptopriel re- 
medy available to him will be by wey of 


a civil suit and no writ is maintainab!e. 


3. The respective averments of the 
parties lead to the following conclusions 
which are not seriously disputed: (1. The 
Uchashikshyasram High School of ~illage 
Kadaliban was started: as a private school 
and managed by a Managing Committee 
who appointed the petitioner as ar asst. 
teacher in 1948; (2) the said High School 
was declared as a deficit aided High 
School in the year 1962 and the manage- 


ment taken over by the State; (8) On aking. 


over the management, the existing Manag- 
ing Committee was abolished and the 
management and administration of ‘the said 
institution were entrusted to the opposite 
parties for which purpose, a set of irstruc- 
tions as contained in Annexure 1 were in- 
troduced and (4) the State in-its rok as 
manager of such schools effected inzer se 
transfers of teachers from one to another of 
such institutions, in the course of which, 
petitioner was also ordered to be trensfer- 
red on more than one occasion and ulti- 


the. 
rding to the conditions . 


issue of a writ of mandamus 
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mately: to the Dohali Model High School 
which order is now under challenge. 

‘A, The contention of the petitioner 
is that Uchashikshyasram High School of 
Kadaliban was started and is still a private 
school and he having been appointed a the 
Managing Committee of that institution, 
under the terms of his contract of service, 
he is-not liable to transfer from that insti- 
tution to any other place, and as such, opp. 
parties have no jurisdiction to order his 
transfer even though they have taken over. 
the management of this institution. His 
further contention is that he having not 
agreed or accepted the terms contained in 
Annexure 1 which are called Special Rules 
introduced for the management of such 
deficit aided High Schools taken over by 
the State, any condition contained therein 
making him. amenable to transfer from the 
institution is not valid and binding on him. 

the: other hand, the contention advanced 
on behalf of opp. parties is that. once the 
petitioner takes the stand that he is an em- 
ployee of a private institution, and as such, 
not liable to transfer by them, the rights, if 
any, claimed by him are purely contractual 
and not enforceable by invoking the prero- 
ative, jurisdiction of the Court. Their 

er contention is that having taken over 
the management of these institztions, when 
a set of Rules for administering them have 
been introduced, all the emplovees of such 
institutions will be governed by such Rules. 


5. The two points that arise for 
consideration are as follows: (1) Whether 
the petitioner, who was and is still a teacher 


of a private school, the management of 
which has been taken over by Government, 
is liable to be transferred from the institu- ` 
tion where he was serving to any other 

institution by the opp. parties and (2) whe- 

ther the petitioner is entitled to ask for 

directing the 

opp. parties not to implement the order of ` 
transfer on the basis of the right which he 

claims. These : two points require careful 

examination, 

. The petitioner in support of the 

first point relies on a Division Bench deci- 

sion of this Court reported in (1969) 35 Cut 

LT 14 = (1969 Lab IC 786) Baikunthanath 

Pratihari v. State of Orissa where it was 

held that a person holding the post of a 

teacher in a private school who does not 

belong to, nor has been absorbed in the 

State service cannot be transferred from 

one school to another by the Inspector of 

Schools. In that case, however, the ques- 

tion of maintainability of an application 

under Article 226 of-the ‘Constitution was 

not urged, considered or decided.’ There- 

fore, ‚the present case was referred to a 

larger Bench and that is how the Full 

Bench came to hear the present application. 


Hence we propose to deal with the second 
point first. : . 
7. - The categorical stand of the 


petitioner is that he is not a Government 
servant, that is to say, holder of a civil 
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pe under the _ State. . It is his case that 
he was appointed as an Asst. teacher by the 
Managing Committee of a private school 
and continues to hold it under a contract 
express or implied entered into by him with 
the Managing Committee, and under this 
contract, his employment is confined to the 
institution in question and not transferable 
to -any other school or to the control of 
any other employer. It is also his case that 
after declaring the institution in’ question 
like many other similar institutions as a 

deficit aided High School, the State took 
over the management of the said school 


from the Managing Comme, and as such,. 


cannot claim to have acquired or possessed 


any right higher than that of the Managing: 


Committee with whom he entered into his 
contract of service, In short, his case is 
that he still continues to be an employee in 
a private institution under certain _ con- 
tractual terms and not having acquired the 
status of the holder of a civil post under the 
State, opp. parties have no right to transfer 
him or exercise any power higher than that 
possessed by the Managing Committee. 
The State having taken over the Manage- 
ment as agent of the private employer the 
Managing Committee, cannot exercise a 
power which the principal itself did not 
possess. The question, therefore, arises 
whether for enforcement of contractual 
tights, assuming for the present purpose 
that under the terms of the contract be- 
tween the petitioner and his employer, the 
Managing Committee, his service was non- 
transferable, the prerogative jurisdiction of 
this Court under Article 226 of the Con- 
stitution can be invoked for issue of a writ 
of mandamus. 


8. Mr. S. P. Mohapatra, learned 
Counsel for petitioner contended that 
though he could not have asked for a writ 
of mandamus to enforce his contractual 
rights against the private employer, the 
Managing Committee, if they had passed an 
order like the impugned one, such a prayer 
will be mainteinahle against the State when 
it Poput to function as agent or delega- 
tee of the Managing Committee. He has 
not been able to place a single authority in 
support of this contention: On the other 
hand, the authoritative pronouncements of 
the Supreme Court and this Court clearly 
negative such a contention and lay down 
that a mandamus lies only to secure the per- 
formance of a public or statutory duty, in 
the performance of which, one who applies 
for it has a sufficient legal interest. 
an application cannot be maintained to 
secure performance of contractual obliga- 
tions or resolve any private disputes. 


In this connection, we need ‘refer. only 
to the following decisions. In Lekhraj `v. 
Deputy Custodian, Bombay, (AIR 1966 SC 
884), the facts, in brief, were as follows: 
Two firms belonging to persons who 
migrated to Pakistan became vested in the 
custodian of the evacuee property in the 
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-tory obligation. 


appelat _In our opinion, 


Such - 


_ of a private 


A.B 
State of Madras who appointed the peti- 
tioner therem as manager of the firms under 
Section 10 (2) (b) of the Administration -of © 
Evacuee Property Act, 1950. On 18-12-59 
the Custodian-cum-Managing Officer termi- 
nated the service of the petitioner with im- 
mediate effect and directed him to make 
over possession of the premises, etc. The 
etitioner moved the Kerala High Court 
or issue of a writ of Certiorari for quash- 
ing the order of termination and for issue 
of a writ of mandamus directing the opp. 
party to make over possession of the firms 
and their estates to him. The petition 
having been dismissed by the High Court, 
an appeal was preferred to the Supreme 
Court. ismissing the appeal, their Lord- 
ships of the Supreme Court observed: 

“The reason is that a writ of mandamus 
may be granted only in’ a case where there 
is a statutory duty imposed upon the officer 
concerned and there is a failure on. the 
part of that officer to, discharge that statu- 
The chief function of the 
writ is to. compel the performance of pub- 
lic duties prescribed by Statute and to keep 
the subordinate tribunals and officers exer- 
cising public functions within the limits of 
their jurisdictions, In the present case, the 
appointment of the appellant as a manager 
by the Custodian by virtue of his power 
under Section 10 (2) (b) of the 1950 -Act is 
contractual in its nature and there is no 
statutory obligation as between him and the 
3 ; any duty or 
gation falling upon a public servant out 
of a contract entered into by him as such 
public servant cannot be enforced by the 
machinery of a writ under. Article -226 of 
the Constitution.”  . i 
This view was re-affirmed by the Supreme 
Court in the decision reported in AIR 1969 
SC 1306 (Praga Tools Corporation v. C. V. 
Imanual) where it was observed:— 

- “But it 


C t erson, corporation or an 
inferior tribunal requiring him or them to 
do a particular thing therein ecified 
which appertains to his or their als and 
is in the nature of a public duty.” 


In a Division Bench decision of this Court 
reported in (1969) 35 Cut LT 1140 (Bijoy 
Kumar v. Project Administrator, I. D. G. 
Orissa) it was held that an application for 
mandamus wil] not lie for an order of re- 
instatement to an office which is essentially 
character, nor can such an 
application be maintained to secure the 
performance of obligations owed by a com- 
pany towards its workmen to resolve an 
private a agi In another Division Benc 
decision of | this Court reported in ILR 
(1970) Cut 952 (Sura Prasad Mohapatra v. 
State of Orissa) where teachers of some 
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taken over High Schools like the present 
one challenged the order of the State Gov- 
ernment in terminating their services by 
way of retirement on attainment of 58th 
year, it was held that the rights sought to 
be enforced being in nature contractual are 
not enforceable against the State by invok- 
ing the writ jurisdiction of the Court. 

9. In the present case, the peti- 
tioner does not seek to enforce performance 
of any statutory obligation or public duty 
attached to any office. On his own aver- 
ments what he seeks is enforcement of cer- 
which he claims to 


when, the petitioner could not have enfore- 
ed his contractual obligation  agaænst his 
employer by seeking issue of a writ of 







if any, against the State Government, or its 
who are in management of the 
institution as agents of the Managing 
Committee of the private institution. The 
remedy available to the petitioner to en- 
force his contractual rights, if any, is by 
filing a regular suit in a civil court and not 
by invoking the writ jurisdiction of the 
Court, On this ground, we hold that the 
resent writ application is not maintamnable. 

10. On the aforesaid analysis, tha 
decision reported in (1969) 35 Cut LT 14 = 
(7868 Lab IC 786) cannot be accepted as 
aying down good law and is according_y over- 
ruled. - 

IlL. In view of our decision against 
the maintainability of the present writ 
application, it is not necessary for us to 
consider whether under the terms of the 
contract of employment of the pe‘itioner, 
his services were transferable from the insti- 
tution where he was appointed. 

12. In the result, the writ epplica- 
tion fails and is dismissed, but in the cir- 
cumstances without costs. 
G. K. MISRA, C. J.:-— 
B. K. PATRA, J.:— 


13. I agree. 
14. J agres. 
Petition dismissed. 
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Rama Chandra Sahu, Petitioner v. San- 
yasi Behera and others, Opposite Parties. 

Original Jurisdiction Case No. 796 of 
1970, D/- 15-2-1971. 

Houses and Rents — Orissa Houte Rent 
Control Act (4 of 1968), Section 7 — Direc- 
ton to pay arrears, 


EO/FO/Ċ663/71/HGP 
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Section 7 does not authorise the Con- 
troller to inquire into existence of arrears of 
rent when the tenant does not admit it. 
Therefore, the order of appellate Authority 
directing the Controller to investigate about 
arrears is contrary to law and without juris- 


diction. (1970) 1 Andh WR 149 and AIR 
1967 Pat 415, Disting, (Para 9) 
Cases Referred: Chronological Paras 


(1970) 1970-1 Andh WR 149 = 
(1970) 2 Andh LT 1, Syed Ahmed 

_ v. Naimatullah Shareef 

(1967) AIR 1967 Pat 415 (V 54) = 
1967 BLJR 885, Parbati Kueri v. 
Sugan Chand Hain 6 


Mrs. A. K. Padhi, for Petitioner; N. V. 
Ramdas and N. B. K. Murthy, for Opposite 
Parties. 

R. N. MISRA, J. :—This is an applica- 
tion under Articles 226 end 227 of the 
Constitution asking for a writ of Certiorari 
to quash the appellate decision of the learn- 
ed Additional District Magistrate (Judicial) 
Ganjam (Opposite Party No. 3). 

2. The opposite party No. 1 appli- 
ed before the ouse Rent Controller, 
Berhampur in House Rent Control Case No. 
11 of 1969 impleading the petitioner and 
the opposite party No. 2 as respondents 
and asked for eviction of the respondents 
from the house as the landlord wanted the 
premises for his own occupation and 
wanted a direction . from the Controller 
regarding poau of arrears cf rent The 
landlord alleged that he was the owner of 
the house and the respondent No. 1 was 
the tenant under him. The tenant had 
admitted that he was liable to pay Rupees 
670/- by way of arrears of rent and had 
T that fact in writing on 23-10- 


The respondent No. 1 (the present 
petitioner) denied the assertion wade by 
the landlord about title and claimed that 
the landlord was a mere name-lender and 
the property was purchased by the respon- 
dent No. 1 (the petitioner). He also offer- | 
ed_a similar explanation about the acknow- 
ledgment of arrears of rent, Thus on 
the plea raised in the written statement be- 
fore the House Rent Controller neither the 
relationship of landlord and tenant nor the 
fact of existence of arrears of rent was 
admitted. 

3. The landlord made an applica- 
tion to the House Rent Controller for a 
direction in terms of Section 7 (8) of the 
Orissa House Rent Control Act 4 of 1968. 
By order dated 10th April, 1970, the learn- 
ed Controller came to fae that there was 
no admitted arrears of rent and he ac- 
cordingly dismissed the petition. An ap- 
peal was carried against that order to’ the 
earned Additional District Mazistrate (fudi- 
cial) who by the pe ee _ order dated 
23-6-1970 reversed the decision of the Con- 
troller and directed that the petitioner 
should either deposit or remit the arrears 
of rent to be determined by the Controller 
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with reference to the materials on record 
before being allowed to contest the main 
proceedings for eviction. 


This direction of the appellate’ autho- 
rity is impugned in this writ application as 
being without jurisdiction and as being 
contrary to law. : 

A, Section 7 (8) of the Act provides 
as follows: 

“When an application is made for the 
eviction of any. tenant on the grounds speci- 
fied in clause (i) of sub-section (2) the tenait 
shall remit the .arrear rent as admitted by 
him up to the date of such remittance to 
the landlord or deposit the same with Con- 
troller failing which he shall not be’ entitl- 
ed to contest the proceedings” . 


The provisions of clause (i) of sub-section 
(2) of Section 7 are to the following 


effect :— 

“(2) If the Controller, after giving the 
tenant a reasonable opportunity of 
ing cause against the application, is satisfi- 
ed (i) that the tenant has not paid or ten- 
dered the rent due from him in respect of 
the house within thirty days after the expiry 
of the time fixed in the agreement of the 
tenancy with the landlord for payment of 
rent or in the absence of any such agree- 
ment by the last day of the month ‘next 


following that for which the rent is pay- 


ables orse einn saie itek eee ese HO 
shall make an order directing the tenant 
to put the landlord in possession of the 


” 


a i oran onay 


it is manifest that the arrears of rent as 
admitted by the tenant up to the date when 
the remittance is ordered to be made may 
be required to be either remitted to ` the 
landlord or deposited in the court of the 
Controller and a penalty ‘attaches upon 
default, namely, that the tenant would not 
be entitled ‘to contest the proceedings. 
“Admitted by him” as used in sub-section 
(8) of Section 7 obviously refer to “admitted 
in the proceeding”, and the intention of the 
legislature was not to. direct an ‘enquiry to 
be made to determine if the tenant. is in 
arrears of rent at that stage. In the main 
proceedings, the very aspect has to be exa- 
mined, and upon a determination of` this 
question, relief to the landlord would either 
be granted or withheld. In order.to avoid 
an enquiry of any sort at the interlocutory 
stage the legislature advisedly -used the 
words “as admitted by him—tenant” and did 
not leave the matter for an enquiry, how- 
ever, summary it be. 

5. Mr. Ramdas, learned’ counsel for 
the opposite party No. 1, in support of the 
order of the learned Additional District 
Magistrate relied upon two decisions. The 
first one is the case of Syed Ahmed v. 
Naimatullah Shareef, (1970) 1 Andh WR 149. 
Their Lordships of the Andhra Pradesh 
High Court were examining the scope of 
Section 11 (4) of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Con- 


, was 


show- . 


rent, if any, and on failure of the 


ALR. 


trol Act 15 of 1960. The provisions of 
that section may for convenience be ex 
tracted :— i 

“If any tenant fails to pay or to depo- 
sit the rent: as aforesaid, the Controller or 
the appellate authority, as the case may be, 
shall, unless the tenant shows sufficient cause 
to the contrary, stop all further proceedings 
and make an order directing the tenant to 
put the landlord in possession of the build- 


In terms, the relevant provision of the Orissa 
Act is very different from the Andhra Pra- 
desh Act and while construing the provision 
in the Andhra Pradesh Act, their Lordships 
were justified in holding that Section 11 ap- 


. plied to cases where the tenancy was admit- 


ted as. well as to cases where the tenancy 
disputed; and the language of .Sec- 
tion 11 was comprehensive enough to clothe 
the Rent Controller as well as the Appellate 
Authority with jurisdiction to hold a sum- 
mary enquiry ‘for determining the question 
whether the. relationship of landlord and 
tenant existed between the parties, for dis- 
posing of an application under Section Il 
and passing. an order: thereof under Sec- - 
tion 11 (4) of the Act, 

In view of the difference in the statu- 
tory provisions we are not in a position to 

any assistance for Mr. Ramdas from 
the principle laid down jin- the aforesaid 
case. f 

6. _Mr. Ramdas next relied upon a | 
decision of the Patna High Court in the case 
of Parbati Kueri v. Sugan Chand Hain, AIR 
1967 Pat 415. This Patna decision was 
taken into account in. the Andhra Pradesh 
case. The learned Single Judge of the Patna 
High Court was construin the provisions 
contained in Section 11-A of the Bihar Build- 
ings (Lease, Rent and Eviction) Control 


` Act 8 of 1947. That provision is to the fol. . 


lowing effect:— 


“TE in a suit for recovery of posses- 
sion of any building the tenant contests 
the suit, as regards claim for ejectment, 
the landlord may. make an application at 
any stage of the suit for order on ` the 
tenant to depasit month by month rent at 
a rate at which it was last paid and ‘also 
the arrears of rent, if any, and the Court, 
after giving an opportunity to the parties 
to be heard, may make an order for depo- 
sit of rent at such rate as. may be deter- 
mined month by month and the arrears of 
tenant | 
to deposit the arrears of rent within fifteen 
days of the date of the order or the rent 
at such rate fcr any month by the fifteenth 
days of the rext following month, the 
Court shall order the defence against eject- 
ment to be struck out and the tenant to be ` 
placed in the same position as if he had 
not’ defended the claim to -ejfectment. The 
Jandlord may also apply for permission ta 
withdraw the deposited rent without pre- 
judice to his right to claim decree for eject- 
ment and the Court may permit him to 
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do so. The Court may further order re- The writ application succeeds with 
covery of cost of suit and such other com- costs. The ponio shall be entitled to 
pensation as may be determined by it rom hearing feé of ‘Rs. 50/-. 

the tenant.” ae B. K. PATRA, J.:-— Il. I agree. 


` Here again, there is substantial dif- - 


ference in the statutory provision. It is 
difficult for us to find any support for Mr. 
Ramdas from this decision either. 


7. The words. “as admitted by him” 


‘obviously refer to “as admitted in the pro- ° 


ceedings before’ the Controller.” It does 
not contemplate an enquiry into the matter 


at that stage and therefore, in’ cases where - 


the tenant denies the existence of any ar- 
rears of rent or otherwise. does not admit 
the fact of existence of.arrears of rent it is 
not open to the Controller to enter into an 
enquiry and decide that the tenant is .ac-ual- 
ly in arrears of rent and thereupon call 
upon the tenant to either remit to the land- 
lord the amount of arrears of rent or deposit 
the same with him, and for non-compliance 
of such a direction he-is not entitled tc ex- 


clude the tenant from contest in the pro-' 


ceedings. 

8. This interpretation of sub-section 

©) of Section 7 of the Orissa Act fits into 

e scheme of the statute. The first prcviso 
to sub-section (2) reads as follows:— 


; “Provided that in any case falling under 
clause (i) if the Controller is satisfied that 
the tenant’s default to pay or tender rent 
was not wilful, he may give the tenant ,a 
reasonable time not exceeding fifteen days to 
pay or tender the rent due from him to the 
dlord. upto the date of such paymen: or 
tender and on such payment or- tender the 
application shall be rejected.” 


Sub-section (8) which just appears after the 


proviso has to be read along with the pro- 
viso and both these — the proviso and sub- 
section (8) — deal with. the same aspect 
namely, if at an earlier stage in the proczed- 
ing the tenant has not admitted arrears of 
rent but has taken other pléas and ultimately 
it appears that the tenant is really a de- 
faulter, his claim of not being a wilful de- 
 faulter would in many or most cases stand 
rejected on account of his conduct on the 
earlier occasion when the landlord wanted 
directions regarding payment of arrears of 
rent and the tenant had not admitted the 
existence of any such arrears, 


. In view of our conclusion that 
sub-section (8) does not authorise the Con- 
troller to make any investigation about_ar- 
rears of rent when the tenant does not acmit 
the existence of such arrears of rent, we must 
hold that the Appellate Authority exerc’sed 
a jurisdiction not vested in him. His direc- 
tion to the Controller to investigate about 
the existence of arrears of rent is con 

to the statutory provision. 

10. We would accordingly allow the 
writ application and issue a writ of certicrari 
quashing the appellate order of the oppcsite 
party No. 8 dated 23-6-1970. 


Writ application allowed. 
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Lakshman Mohapatra, Petitioner v. 
The State of Orissa through The Secretary, 
Education Department, Government of 
Orissa, Bhubaneswar and others, Oppo- 
site Parties. 7 

O. J. C. No. 780 of 1970, D/- 19-l- 

1971. ` 8 

-Education — Orissa Education Act 
(15 of 1969), 
sion of School Committee — All actions for 
supersession must be taken under S. 11 (1) — 
No action can‘be taken under Art. 41 of Orissa 
Education . Code. 
. Mere disputes without their resulting 
in neglect or failure to carry out | duties 
would -not give jurisdiction to the Inspec 
tor of Schools under. Article 41. of Orissa ` 
Education Code. The cases conceived in 
Article 41 cannot be treated s a rule fram- 
ed under the Orissa Education Act. All 
actions for supersession of the managing 
committee of an Educational Institution 
must, therefore, be taken under Sec. 11 (1 
and no action’ can be taken under Art. 4 
which shall not be deemed to be a rule 
made under the ` Act. oe Orissa 
Education Code, Article 41). (Para 6) 

G. A. R. Dora, for Petitoner; L. Rath 
and Govt. Advocate, for Opposite Parties, 

G. K. MISRA, C. J.:—Facts may be 
stated in brief. By a letter dated 10-6- 
1970 (Annexure ‘C’) the District Inspector 
of Schools, Nayagarh (opposite party No. 2) 
dissolved the managing committee (herein- 
after to be referred to as the Committee) 
of Majhiakhanda M. E. School and a new 
committee was constituted with opposite 
party No. 4 as Secretary. The letter runs 


us :— 


“From a 
The District _ Inspector of. Schools, 
Nayagarh. , 
To ; . 
Shri Lakshman Mohapatra,. 
ex-Secretary, Majhiakhanda M. E. 
School, Majhiakhanda. _ 
Sub:— Reconstitution of Managing 


Committee of the Majhiakhanda M. E. 
School. 
Sir, 

In pursuance of letter No. 2908/Dev7 
MD 12-5-1970 of the Collector. of Puri Dist- 
rict, the managing committee of the Majhia- 
khanda M. E. School was dissolved and a 
new managing Committee has been consti» 
tuted with Shri Chaitanya Das as Secretary. 
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Hence, I request you to hand over charge of 
records and pass book, etc., of the Sehool 
that are available with you, to the new Sec- 

retary, Shri Chaitanya Das on 17-6-1970. 
es Yours failthfully, 

Sd/ S. Das 

10-6-1970 
District Inspector of Schools, 

Nayagarh.” 


The letter of the Collector of the Dist- , 


rict referred to in the Annexure “Œ is An- 
nexure ‘A’ to the counter-affidavit which has 
been addressed to the District Inspector of 
Schools, Nayagarh. The contents of that 
letter are as follows:— : 


0, 
The District Inspector of Schools, 
Nayagarh. 

Sub:— Reconstitution of managing 

Committee ‘of Majhiakhanda M. E 

School. 

Ref: Your Letter No, 1948 dt. 10-4-70. 
Madam, i d ' 

I am directed to intimate that the Col- 
lector has been pleased to approve of your 
‘suggestion ‘in dissolving the mamaging com- 
mittee of Majhiakhanda M. E. School in 
Ranapur Block in view of the various irre- 
gularities pointed out in your letter under 
reference and to reconstitute a new mana- 
ging committee for the School. 

Yours faithfully, 

Sd/- Ilegible. ° 

Development Officer, 
Puri.” t 


The petitioners case is that opposite 
party No. 2 had no power to dissolve the pre- 
vious committee and to constitute a new 
committee. 


In the counter-affidavit filed on behalf 
of opposite parties 1 to 3, the following facts 
have been stated. The committee of Majhia- 
khanda M. E. School. was not functioning 

‘properly. It has no regular -sitting since 
‘March, 1968, There was much discontent- 
ment among the public against the Secre- 
tary. The. matter went to such an extent 
that the police had to seize the records of 
the School. There were eight public meet- 
jngs attended by the members of the Com- 
mittee and the public accusing the Secretary 
for misappropriation of public funds. Seve- 
ral’ petitions were also filed by the public 
demanding dissolution of the committee. 
There was complete mismanagement as a 
result of which the teachers were not given 
their salary for about two years, that is, from 
March 1968 to February 1970. It was fur- 
ther averred that the petitioner did not set- 
tle up certain irregularities pointed out by 
the auditor and the grant-in-aid was accord- 
ingly stopped. Reliance has been placed on 
Article 41 of the Orissa Education Code 
(hereinafter to be referred to as the Code) 
read with Section 27 of the Orissa Educa- 
tion Act, 1969 (hereinafter to be referred to 
as the Act) in justification of the order in 


> 


Annexure ‘C. 
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„may, after giving the mana 


‘or the governing body. 3 
e. : a * 


ALR. 


Without determining which version of 
the story is correct, we would, for the pur- 
pose of this writ application, assume that 
the facts stated in the counter-affidavit are 
correct and the writ application will be dis- 
posed of on that assumption. © 


> On behalf of the petitioner Mr, 
Dora advances two contentions: f 
(i) Prior to the dissolution of the old 
committee the petitioner and other members 
were not given a reasonable opportunity of 
being heard and there was violation of the 
principles of natural justice resulting in civil 


- consequences and Annexure ‘C’ is liable to 


e quashed; 

(ii) The District Inspector of Schools 
had no power or authority to dissolve the 
Committee. Be i 


3. We would take ‘up the second 
oint first. In that connection Section 11 
tt Explanation to the Section, Section 27 
(1) and (4) of the Act and Article 41 of the 


Code are relevant. For convenience, those 


.provisions maybe extracted - hereunder at 


one place: 


“Section 11 (1) Without prejudice to the 
provisions contained in any other ‘law for 
the time being in force, whenever it appears 
to the Director of Public Instruction that 
the managing committee or, as the case may 
be, the governing body of any educational 
institution has neglected or failed to per- 


_ form any of the duties imposed by or under 


this Act or the rules made thereunder, he 
ing committee 
or governing body a reasonable opportunity 
for showing cause against the proposed ac- 
tion and after considering the cause, if any, 
shown, supersede the managing committee 


kod 


___ Explanation: The expression “Director 
of Public Instruction” shall mean the Direc- 
tor of Public Instruction (Higher Education) - 
in the case of colleges and the Director of 
Public Instruction (Schools) in the case of 


` schools. 


Section 27 (1) ‘The State Government 


‘may, after previous publication, make rules- 


for carrying out or any’ of the purposes 
of this Act. 
& o kd * 


(4) Until rules are made under this sec- 
tion, the rules contained in the Orissa Edu- 
cation Code which were in force immediately 


-prior to the coming into force of this Act 


shall, in so far as they are not inconsistent 
with the provisions of this Act or of the 
Constitution, be deemed to be rules made 
under this Act.” 

Article 41: Consultation with the Reve- 
nue Commissioner or District Magistrate: 

“In case of disputes between the mana- 
ging Committee or advisory committee of a 
school and the local public, or among the 
members themselves of the Managing Com- 
mittee or advisory committee, the Inspec- 
tor of Schools should obtain the opinion of 


1971 


the District Magistrate before giving his 
decision. The Inspector of Schools may 
reconstitute the managing or advisory 
committee if, after consulting the District 
Magistrate he considers it necessary to do 
so.” 


Annexure C was written on 10-6-1970 
and the Act came into force on 16th Octo- 
ber 1969. The Act will therefore cover 
Annexure ‘C. Section 11 (1) of the Act 


vests the power of supersession of the Com-- 


mittee or the governing body in the Direc- 
tor of Public Instruction. The condi-ions 
recedent to the exercise of jurisdiction are 
F) the committee or the governing body of 
the educational institution has neglected or 
failed to perform any of the duties imposed 
by or under the Act, or the rules made there- 
under; (ii) if the object is supersession of the 
committee, it would be given-a reasorable 
opportunity for showing cause against the 
proposed action. 


Admittedly in this case the dissolation 
of the Committee was not by the Director 
of Public Instruction, who by virtue of the 
Explanation to Section 11 is the Directcr of 
Public Instruction (Schools} and the question 
. of giving a reasonable opportunity for show- 
ing cause does not arise. On the assump- 
tion that the averments made in the cownter- 
affidavit are correct, the committee clearly 
neglected or failed to perform the duties im- 
posed under the Act. It is the duty of the 
Committee to look after the administraticn of 
the school and to see to the payment of sala- 
ries of the teachers and not to misapprop-iate 
money as alleged. As these things are aileg- 
ed to have been done by the committee the 
supersession could be effected only by the 
Director of Public Instruction. That it was 
on account of various irregularities that the 
old committee was dissolved is clear rom 
the contents of Annexure ‘A’ to the counter- 
faffdavit. On ‘this simple argument, An- 
mexure ‘C’ is liable to be quashed as it was 
- issued by the District Inspector of Sckools 

who had no authority under Section 11 (1). 


A, Section 27 (1) confers rule-mak- 
ing power on the State Government. No 
es have yet been framed. By sub-sec- 
tion (4) until rules are made under this Sec- 
tion, -the rules contained in the Code which 
were in force immediately prior to the com- 
ing into force of the Act shall, in so far as 
they are not inconsistent with the provisions 
of the Act, be deemed to be rules made 
under the Act. The learned Governnent 
Advocate. places reliance on Article 41 of 
the Code and contends that this is a rule 
which is in force and Annexure ‘C’ was issu- 
ed in pursuance of this Article. 


5. As has - already been stated, if 
any of the provisions in the Code is ingon- 
sistent with any of the provisions of the Act, 
then that provision of the Code would not 
be treated as a rule. It is, therefore, neces- 
sary to examine if Article 41 of the Cod= is 
inconsistent with Section 11 (1) of the Act.’ 
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6. Section 11 (1) is very wide in its 
amplitude. The expression “has neglected 
or failed to perform any of the duties im- 
posed by or under this Act or the rules made 
thereunder” is wide enough to include in its 
sweep the essential features prescribed in Arti- 
cle 41, of the Code. Article 41 refers to 
disputes between the committee and the 
local public or amongst the members inter 
it is the Inspector of 
Schools who can supersede the committee in 
consultation with the District Collector. Dis- 
putes between the members, committee or be- 
tween the members and the public are by 
themselves of no significance unless they re- 

t in the: committee neglecting or failing 
to perform any of the duties imposed under 
the Act or the rules made thereunder. Take, 
for instance, a case where the committee is 
very efficient and honest and discharges its 

ctions properly. The members of the 
public out of political reasons want to dabble 
in the affairs of the Committee which the 
Committee resists. It cannot be said that 
to such a case Article 41 of the Code would 
apply. The reason is simple. As the Com- 
mittee is itself very efficient end honest and 
carries on administration properly, its remo- 
val would be inconsistent with the provi- 
sions of Section 11 (1) as it has not a 
ed or failed to perform any of the duties 
imposed upon it. So also is the position if 
there is a dispute inter se amongst the mem- 
bers of the committee provided the Presi- 
dent, Secretary and the majority members of 
the Committee carry on the administrative 
functions of the school efficiently and honest- 
ly. Mere existence of disputes without their 
resulting in neglect or failure to carry out 
duties would not give jurisdiction to the 
Inspector under Article 41. The cases con- 
ceived in icle 41 cannot, therefore, be 
treated as a rule framed under the Act, All 
actions for supersession of the committee 
must, therefore, be taken under Section 11 
(1) and no action can be taken’ under Arti- 
cle 41 which shall not be deemed to be a 
rule made under the Act. . 

7. On the aforesaid analysis, An- 
nexure ‘C is liable to be quashed and the 
old committee shall be deemed to be continu- 
ing as before. : 

8. In this view of the matter ‘it is 
not necessary to examine the first contention 
of Mr. Dora. 7 

9. In the result the writ application 
succeeds. A writ of certiorari be issued 
quashing Annexure ‘C. A writ of manda- 
mus þe issued against the oppòsite parties 
not to interfere with the old commitee ex- 
cept in accordance with law. In the cir- 


‘cumstances, there will be no order as to 


costs, 
A. MISRA, J.:— 10. I agree. 


Application allowed, 


p 3 
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Kangali Swain and others, Appellants v. 
Dinabandhu Rout and others, Respondents. 


Second Appeals Nos. 817 and 318 of 
1967, D/- 2-2-1971 from decision of G. S. 
Taik, lst Addl. Sub, J., Cuttack, D/- 2l- 

- 1967. i 


Hindu Adoptions and Maintenance Act 


(1956), Section 11 (vi) — Where the adop- 
tion is only 28 year old and evidence is let 
in to prove the giving and taking, it has to 
be examined in the same manner as proof of 
existence of any other fact relied on. AIR 


1959 SC 504, Followed, AIR 1970 SC 1286 . 


and AIR 1961 SC 1878, Distinguished. 


Allowance on the plea that evidence 
might have been lost is available only to 
ancient adoptions. Where 
to prove the adoption would have been of 
the age of 17 or 18 at the relevant time.and 
non-examination of the person~ claimed. to 
have been adopted and another close rela- 
tion appeared suspicious, the adoption was 
not upheld. - (Para 
Cases Referred: | Chronological Paras 
(1970) AIR 1970 SC 1286 (V 57) = ` . 
(1971) 1 SCJ.52, Debi Prasad v: 

_ Smt. Tribeni, Devi 

(1961) AIR 1961 SC 1878 (V 48) = 
.(1962) 2 SCR 477, Lakshman- Singh 
v. Smt. Rup Kunwar De 

(1959) AIR 1959 SC 504 (V 46) = 
(1959) Supp (1) SCR 698, Kishori 
Lal v. Chaltibai i 

S. K. Rahenoma, for Appellants; B. G. 
Das, for Respondents. 

_JUDGMENT::— Naba . Dibya,. widow 
_ of Jagu Pani transferred to the plaintiff the 
entire interest in the disputed. property under 
a registered sale deed dated 11-2-1956 (Ext. 
2). The defendants. 1 and 2 were trans- 
ferees of the entire disputed properties from 
Bidyadhar, defendant No. 6 under a regis- 
tered sale deed dated 38-11-1956 (Ext. A). 
The defendant No. 6 claimed to be the ad- 
opted son of Jagu. While the status of the 
plaintif s vendor is nòt in dispute, the ad- 
option of the defendant No. 6 has been se- 
riously challenged. Issue No. 4.in the suit 
was on the validity. of adoption of the de- 
fendant No. 6 and Issues 5 and 6 related to 
the validity of the alienation under Ext. 2 as 
also its binding effect. 

2.. The trial court found that the de- 
fendant No. 6 was the adopted son. Ac- 
cordingly in the properties left by Jagu, the 
widow was found entitled to half while the 
adopted son was found entitled to the-other 


e alienation under Ext. 2 was up- - 


held to the extent of a moiety share which 
corresponded to the share of the widow in 
the properties of Jagu. 

3. Two appeals were carried against 
the original decree — one by the defendants 
1 and 2 who were aggrieved by the decree 
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ersons examined: 


ALR, 


of the appellate court in upholding the alie- 
nation under Ext. 2 to the extent of a 
moiety share. That was Title Appeal No. 
804 of 1965. At the instance of the plain- 
tif an appeal was also carried which main- 
ly challenged the finding of the trial Court 
in favour of adoption. That was Title No. 
801 of 1965. The learned appellate Judge 
reversed the finding on the question of a 

option and negatived it. He found full title 
of the widow. On these findings he allowed 
Title Appeal No. 301 of 1965 and dismissed 
the other appeal. Second Appeal No. 817 
of 1967 is against the appellate decree in 
Title Appeal No. 301 of 1965 while Second 

Appeal No. 318 of 1967 is against the ap- - 
pellate decree in Title Appeal No. 804. of 
1965 and both these second appeals are at 


„the instance of the defendants 1 and 2. 


. 4, Adoption of the vendor of the de- 
fendants by Jagu is the only point that arises 
for determination. Normally, whether there 
has been an adoption or not is a pure ques- 
tion of fact and is not a matter for being 
canvassed in second appeal. 


Mr. Rahenoma, however, contended that 
the lower appellate court did not consider 
the material documents and oral evidence 
in coming to its conclusions and accordingly 
the facts found do not bind in the second 
appeal. In view of such a contention J 
examined the materials on record as also 
their treatment in the lower appellate court. 
It is settled law that the, burden to esta- 
blish the adoption is on the party who pro- 
ponds i and, therefore, in this case the de- 
endants have to establish the adoption of 
their vendor. i f 

` The adoption of the defendant No. 6 
is claimed to be some time in 1932 or 1933, 
and three witnesses have been called to sup- 
port the actual giving and taking of the de- 
fendant No. 6. D. W. 1 is the Purohit, . 
D. W. 2 is said to be a co-villager and D. W. 
5 is also another villager. D. Ws. 2 and 5 
are persons who were about 50 years old in 
1965 when they were deposing: in court. 
Therefore, if the adoption took place some- 
time in 1932 or 1988 as pleaded by. the de- 
fendants, these two witnesses must have been 
17 or 18 years old. Admittedly, they are 
not relations. It is difficult to conceive that - 
though not related as important members of 
the village these young boys could then have 
been called to witness the adoption.. 

Bidyadhar (defendant No. 6) who is 
claimed to have been adopted, though alive, 
has not been examined, The courts below 
have, therefore, drawn adverse inference not 
being satisfied for his absence from the dock. 
No relations have also been examined in sup- 
port of the claim of adoption. The daughter 
of Jagu is admittedly alive and- yet she has 
also not been examined. 

°D. Ws. 1, 2 and 5 came forward to de- 
ose that it was the natural mother of the 
defendast No. 6 who gave the boy in: adop- 
tion and stated that the natural father was 
by then dead. ‘This evidence . was thrown 
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out by the courts below mainly on the 
ground that in the document Ext. G by 
which Jagu had admitted the defendant No. 
6 to be his adopted son, both the nacural 
arents were stated to have ‘given the 
oy in adoption. Since there was a material 
inconsistency between the document and the 
oral evidence on the question of who zave 
the boy in adoption, the learned appellate 
Judge held against the oral evidence, 

5. Three documents which are main- 
ly relied upon in Sopp of the claim of 
adoption are Ext. G, the deed of acknow- 
ledgment dated 2-5-1946 and Ext. H dated 
8-8-1958, the deed of cancellation of adop- 
tion executed by Jagu. Reliance is also plac- 
ed on a gift deed executed by Jagu dated 
2-5-1946 (Ext. B). On Ext. B appears an en- 
dorsement that the defendant No. 6 gave his 
consent to the deed of gift. It is contend- 
ed that if the defendant No. 6 was not the 
._ adopted son and in that status he has no: an 
interest in the properties of Jagu, there could 
be no justification for such an endorsement 
of no objection. i 


Ext. G purports to acknowledge the 
adoption. The original has not been ro- 
duced for reasons best known to the defen- 
dants. As I have already indicated, this 
document shows that the natural faher 
and mother gave the boy in adoption and 
this adoption is said to have taken place 
many years back. Ext. H relates to can- 
cellation of adoption. Reliance is pleced 
on this document because there it has keen 
stated that Jagu had accepted the de-en- 


dant No. 6 as the adopted son but as. the . 


adopted son was staying away from the 
adoptive father and was of no assistance 
the adoption was being’ cancelled. It is 
true, if there has been a valid adop-ion 
such a document would. absolutely be in- 
effective and would not take away the sta- 


tus of the adopted son. But the ques-ion 
is as to whether there has been really an 
adoption. Ext, 1 is a sale deed of 1327 


which has been executed by the natural 
mother of the defendant No. 6. Therein 
the defendant No. 6 was described to be 
aged 12. If that be the age, then the plain- 
tiff has contended that the defendant No. 
6 would have been much older than he, 
as alleged by the defendants, by the tme 
of adoption. 


The present one was not an ancient 
adoption. It is claimed that the adoption 
. took place sometime in 1932 or 1983 about 
27 or 28 years prior to suit and witnesses 
who had seen the actual giving and taking 
were called to -support the adoption. Wkere 
actual evidence is available and the perty 
claiming adoption does not seek to rely on 
the principle of ancient adoption and con- 
sequent loss of evidence, no allowance is 
available to be made on the plea that evi- 
dence might have been lost. The evidence 
of actual giving and taking as offered has 
to be scrutinised in the same way as when 
evidence is offered’ to establish any fact 
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keeping in mind rigorous burden that lies 
on the party supporting adcption to esta- 
blish that fact. In this case, three witnes- 
ses said to have-actually evidenced to giv- 
ing and taking were examined. The courts 
of fact have for good “reasons discarded 
their evidence. On a review of that evi- 
dence I have also come to the selfsame 
conclusion. 


Mr. Rahenoma for the appellants 
wanted to rely on a recent decision of their 
Lordships of the Supreme Court in the case 
of Debi Prasad v. Smt. Tribeni Devi, AIR 
1970 SC 1286 indicated that in a case of 
ancient adoption where actual evidence of 
giving and taking is not available, the fact 
that the person whose adoption is in dispute 
has been treated in the cMaplive family for 
a long time as the adopted son, his reputa- 
tion in that status, public dealings with pro- 
perties and the fact that there has been suc- 
cession of his heirs to the property of his 
adoptive father are features which would 
justify upholding of the claim of adoption. 


. Their. Lordships took into account the ear-~ 


lier decision of their own in the case of 
Lakshman Singh Kothari v. Smt. Rup Kan- 
war, AIR 1961 SC 1878, and in the case of 
an old adoption where actual evidence of 
giving and taking was not available, to use 
these features as circumstantial evidence 
throwing sumptuous light on the claim of, 
adoption. As I have already indicated, the; 
adoption in question is not a very old .one 
ad direct evidence is claimed to be avail- 
able. : 

The claim of adoption in this case does 
not appear to be free from suspicion apart 
from the fact that the adopted son has not 
been examined and a very competent rela- 
tion has been withheld. The evidence which 
has been placed before the court seems to 
‘be shaky and bears suspicious features. In 
the absence of giving and taking, documents 
alone cannot bring about an acoption in law. 
Their Lordships in the Supreme Court in the 
case of Kishori Lal v. Mt. Chaltibai, AIR 
1959 SC 504 have laid down that the evi- 
dence must be clear, free from suspicion and 
the court must be in a position to act upon 
it. In this case, the evidence does not satis- 
fy that test. 


o 6. Though on the above contention 
of Mr. Rahenoma I proceeded ta examine 
the evidence to find out whether he was 
right when he so contended, I find that 
the affirming decision of the lower appel- 
late court leaves no room for any inter- 
ference. The claim of adoption of the 
defendant No. 6 has been rightly nega- 
tived. The defendants 1 and 2 are 
strangers who but for their purchase 
from the defendant No. 6 have no 
interest in the property. Once adoption fails, 
Ext. A would confer no title on these defen- 
dants and in view of the fact that the sale 
was recent, the defendants could have ac- 
quired no title to the property. On this ana- 
lysis it would follow that the courts below 
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had taken the right view of the matter and 
the present appeals are liable to he dis- 
missed. 


7. Both these appeals are accord- 


ingly dismissed. There would be no order - 


as to costs in this Court, 


Appeals dismissed. 
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Suba Bewa, Appellant v. Gauranga 
Chandra Swain and another, Respondents. 


Second Appeal No. 418 `of 1966, D/- 
11-8-1970, from decision a `D. Hota, Sub. 
J. Kendrapara, D/- 6-8-196 

(A) Hindu Law — a Family — 
Even a semblance of a claim on ground 
of affection can be a basis for a family 
settlement — Therefore, a claim for main- 
tenance by a widow out of joint family 
property can also be a basis for family 
settlement. (Paras 10 and 11) 


(B) Hindu Succession Act (1956), Sec- 
tion 14 (2) — A widow acquiring a life 
-estate in property in lieu of her main- 
tenance under a family settlement takes 
the property according to the terms of the 
deed under Section 14 (2) and not as full 
_ owner under Section 14 (1). (Para 15) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 323 (V 52) = 
1965-3 SCR 841; Ram Charan Das 
v. Girja Nandini Devi 

(1966) AIR 1966 SC 1879 (V 53) = 
1966-2 SCR 626, Eramma v. Veeru- 


pana 
(1955) ATR 1955 SC 481 (V 42) = 
1955-2 SCR 22, Sahu Madho Das 
v.-Mukand Ram 
(1926). ATR 1926 PC 2 (V 13) = 
53 Ind. App. 11, Man Singh v. 
Nowlakhbati 
(1918) AIR 1918 PC 196 (V 5) = 
46 Ind. App. 72, Rangaswami 
Gounden v. Nachianna Gounden 9 
(1914) AIR 1914 PC 44 (V 1) = 27 
Mad LJ 149. Mst. Hiran Bibi v. 
Mst. Sohan Bibi 9 
(1911) ILR 33 All 356 = 38 Ind. App. 
87 (PC), Khunnilal v. Govind 
Krishna Narain 9 

Ranjit Mohanty, R. K. Kar and N. 
Patra, for Appellant; B. K. Pal, for Res- 
pondents. 

JUDGMENT :— The plaintiff is in 
appeal against a reversing judgment of 
the learned Subordinate Judge, Kendra- 
para. She had sued for declaration of her 
title and confirmation of possession over 
34 decimals of homestead situated within 
the Kendrapara town.’ She had also sued 
for injunction. According to her, her 
husband late Bhagaban and Mali, the 
deceased father of the defendant No. 2 
were brothers and were living jointly. 
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They were owners of 14 decimals of land 
which was the ancestral property and has 
been described in the ‘Kha’ Schedule. 
Admittedly, the plaintiff became a widow 
long before 1937, but was living along 
with Mali and thereafter with the 
defendant No. 2. She was being main- 
tained from out of the income of the an- 
cestral land. The defendant No. 2 sold 
two. decimals out of the aforesaid land, 
to different persons. When the defendant 
No. 2 fell ill, he found it difficult to main- 
tain the plaintiff. Therefore, in March 
1941, the defendant No. 2 set apart 4. 
decimals of land out of plots Nos. 173 and 
165 for the maintenance of the plaintiff 
and as evidence of the transaction, on 10th 
March, 1941, the defendant No. 2 execut- 
ed an agreement (Ext. 1). A house on 
the ‘Ka’ schedule property was given to 
her and she lived therein raising veg- 
etables and other crops and was maintain- 
ing herself out of it. On 26th June, 1944, © 
the plaintiff along with the defendant No. 
2 sold a part of it to one Jagu Sahu. The 
plaintiff claims that after the Hindu 
Succession Act came into force she has be- 
come an absolute owner with full title. 
On 18-6-62, the defendant No.1 on the as- 
sertion that he was the purchaser of 2.3 
decimals out of the disputed property on 
the basis of a transfer from the defend- 
dant No. 2 tried to possess the same. The 
plaintiff claims that she has become a full 
owner under the Act. Even if there was 
any difficulty in her title she has perfect- 
ed the same by being in possession for 
more than the statutory period. 


2. The defendant No. 1 alone filed 
his written statement and contested the 
suit. His case was that the defendant 
No. 2 was working as an apprentice under 
a pledader’s clerk. The plaintiff was all 
along living with her own parents and 
the defendant No. 2 never maintained her. 
The defendant No. 2 sold 6 decimals of 
land for a consideration of Rs. 1850/- and 
executed a registered sale deed in favour 
of the defendant No. 1 on 21-4-62. The 
defendant No.-2 wanted to build a house 
on the remaining property. But before 
he could do so, he continued to possess 
the house conveyed to the defendant No. 
1 under the sale deed of 21-4-62 with the 
permission of the defendant No. 1. The 
plaintiff was never in possession of the 
property in dispute. 


3. The learned trial.Judge record- 
ed the following findings :— 

(i) The settlement of 1941 (Ext. 1) 
is a genuine document. It is at the re- 
cord of a family settlement and did not 
require registration; 

(ii) the disputed property had been 
given to the plaintiff in lieu of mainten- 
ance; and 

Gii) After the coming into force of 
the Hindu Succession Act. the plaintiff has 
become an absolute owner with full title, 


1971 


4. The learned trial Judge did not 
record a finding on the question of ad- 
Verse possession as hë found the same to 
bė academic. On his aforesaid findings, 
he decreed the suit. i 


7 Be Before the. lower appellate 
Court, the defendant No. 1 in appeal zon- 
tended (1) that the disputed property had 
never been set apart for the maintenance 
of the plaintiff; (2) Ext. 1 was an ante- 
dated and fabricated document. At any 
rate it required registration. and in the 
absence of registration it could not be used 
as a document of title (3) The plaintiff 
could not acquire absolute title under 
Section 14 of the Hindu Succession Act. 


6. The learned appellate Judge 
carne to hold in agreement with the learn- 
_ed Munsif that Ext. 1 was a genuine do- 
cument. He however, held that it re- 
quired registration as it created a-right 


in immovable property. He examined 
the evidence for the plea of adverse 
possession and negatived it. He also 


found that by virtue of Section .14-of 
the Hindu Succession ‘Act, the plaintiff 
did not acquire title to the property. 
On these findings, he reversed the decree 
of the trial court and dismissed the suit. 


T. The ` plaintiff is in appeal 
against this reversing decree. ; 

8. Mr. Ranjit Mohanty, learned 
counsel for the plaintiff-appellant, con- 


tends that the lower appellate Court went 
wrong in holding that. the document 
Ext. I required registration. It is tzue, 
Mr. Mohanty contends, in the case of 
Sahu Madho Das v. Mukand Ram. AIR 
1955 SC 481, their Lordships of the 
Supreme Court had ‘stated that a com- 
promise or family. arrangement is besed 
on the assumption that there is an antece- 
dent title of some sort in the parties and 
the agreement acknowledges and defines 
what that title is, each party relinqu_sh- 
ing all claims to property other than that 


falling to his share and recognising the. 


` right of the others, as they had’ previ- 
ously asserted it to the portions allotted 


to them respectively. That explains why- 


no conveyance is required in these cases 
to pass the title from the one in wkom 
it resides to the person receiving it under 
the family arrangement: It is assumed 
that the title claimed by the person re- 
ceiving ‘the property under the arrarge- 
mênt had always resided in him or her 
` ô, far as the property falling to his or her 
share is concerned and therefore no con- 
veyance is necessary. But the princ‘ple 


can be carried further and so strongly 


do the Courts lean in favour of family 
arrangements that bring about harmony 
in a family and do justice to its various 
members and avoid, in anticipation future 
disputes which might ruin them all, ‘that 
they have no hesitation in taking the next 
step and upholding an arrangement under 
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which one set of members abandons all 
claim to all title and interest in all the 
‘Properties in dispute.and acknowledges. 
that the sole and absolute title to all the 
properties resides in only one of their 
number -and are content ta take such pro- 
pērties as are assigned to their shares as 
gifts pure and simple from him or her, 
or as a conveyance . for consideratio: 
when consideration is present. 
~- 9.- The selfsame question ` came 
` up for examination before their Lordships 
of the Supreme Court in the case of Ram 
Charan Das v..Girja Nandini Devi, AIR 
1966 SC 323. Mudholkar, J. who spoke 
for the ‘Court stated :— 


“Here the transaction in question is 

a family settlement entered into by the 
parties bona fide for the purpose of put- 
ting an end to the dispute among family 
members, Could it be said that this 
amounts to a transfer of or creation of an 
interest. in property? For, unless it does 
the action of Kadma. Kuar would not 
fall within the purview of the aforesaid 
“clause of Section 37.: In Mst. Hiran Bibi 
-v. Mst Sohan Bibi, AIR 1914 FC 44, ap- 
proving the earlier decision in Khunni Lal 
v. Govind. Krishna Narain. ILR 33 All 
356 (PC). the Privy Council held that a 
compromise by way of family settlement 
Is in no. sense an alienation by a limited 
owner of family property. This case, 
therefore, would support the conclusion 
that the transaction -does not amount to 
a transfer, Mr. Sinha, however. contends 
that the transaction amounts to creation 
of. an interest by the ward in property - 
which was under the superintendence of 
the Court of Wards and in support of 
his contention -relies-on Man Singh v. 
Nowlakhabati, 53-Ind. App. 11 = (AIR - 
1926 PC 2). In the first place once it is 
held that the transaction being a family: 
settlement is not an alienation, it cannot 
amount to the creation of an interest. For 
as the Privy Council. pointed out-in Mst. 
Hiran Bibi’s case, AIR 1914 PC 44 in a. 
family settlement each party takes a share 
. ìn the property by. virtue of the indepen- 
dent title which is admitted to that extent 
by the other parties. It is not necessary as 
would appear from:-the decision in Ranga- 
sami Gounden v. Nachiappa Gounden. 46 
Ind. App. 72: = (AIR 1918 PC 196) that 
every party taking benefit under a family 
settlement must necessarily be shown to 
have, under the law,~a'claim to a share 
in the -property. All that is necessary is - 
that the parties must be related to one 
another in some way and have a possible 
claim to the property or a claim or even 
a semblance of a claim on some other 
ground as, say affection. In the second 
place, in the'case relied upon by Mr.. 
Sinha there was no question of the trans- 
action being a family settlement. It was 
sought to be supported upon the ground 
that it was -a surrender, The Privy 
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Council, however, held that it was not 
a bona fide surrender evidently because 


the widow was to get a very substantial. 


amount for maintenance from the re- 
versioners in whose favour she had pur- 
ported to surrender the estate and also 
held that there was in fact no necessity 
for a surrender of interest of the widow.” 

10 Thus in their Lordships’ view 
what is necessary is that the arrangement 
evidenced by Ext. 1 should . have been 


preceded by-a claim or even a semblance . 


of a claim on some ground. As indicat- 
ed in paragraph 11 of the judgment which 
has been extracted above, even a sem- 
blance of a claim on the ground of 
affection can be the basis for arriving at 
a family settlement. , 

ii. Admittedly, the property in 
auestion was ancestral in the hands of 
the defendant No. 2. The plaintiff as a 
widow of the family was entitled to be 
maintained and the joint property was 
liable for such’ maintenance. Therefore, 
when a dispute is raised on the question 
of maintenance at the instance of the 
plaintiff who has a right to be maintain- 
ed out of the family estate, it cannot be 
said that her claim is not one which can 
give rise to a family settlement. It is 
quite possible that the widow had no 
title to any part of the property, that she 
had a right in law which could work out 
to bind the ancestral properties in the 
hands of the defendant No. 2. In such 
background it indeed becomes difficult to 
accept the- reasonings of the learned ap- 
pellate Judge that Ext. 1 cannot be taken 
‘Ito be a family settlement and the claim 
of the ‘plaintiff on the footing that Ext. 
1 is the title deed must be overruled for 
want of registration. For the reasons 
which I have given above, I would hold, 
in accepting the contention of Mr. Ranjit 
Mohanty, that Ext. 1 was a family settle- 
ment and did not require registration 
under the Registration Act. On the con- 
current findings that Ext. 1 is genuine 
and on my finding that it did not require 
registration, it would -follow that Ext: 1 
can form the basis of the claim by the 
plaintiff. : ; 

12. The next question that arises 
ïs relating to the effect of Section 14 of 
the Hindu Succession Act. Section 14 of 
the Act prescribes :— 

."(1) Any property possessed by a 
female Hindu, whether acquired before 
- or after the commencement of this Act, 
` shall be held by her as full owner there- 
of and not as a limited owner. : 

Explanation :— In this sub-section 
“Property” includes both movable and 


immovable property acquired by a female 


Hindu by inheritance or devise or at a 
partition, or in lieu of maintenance, or 
arrears of maintenance or by gift from 
any person. whether a relative or not, be- 
fore at or after her marriage, or by her 
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own skill or exertion, or by purchase or 
by prescription, or in any other manner 
whatsoever, and also any such property 
held by her as stridhan immediately be- 
fore the commencement of this Act. 


(2) Nothing contained in sub-sec- 
tion (1) shall apply -to any property 
acquired by way of gift or under a will or 
any other instrument or under a decree 
or order of a Civil Court or under an 
award where the terms of the gift. will 
or other instrument or the decree or 
order or award prescribe a restricted 
estate in such property.” 


13. The material portion of Ext. 1 
may be translated thus:— : 

“The donee is my uncle Bhagaban 
Mahala’s widow. The said Bhagaban 
while. living jointly with my father in 
one common mess, died leaving behind 
the widow and my father Mali Mahala 
about 28 years before. The widow was 
being maintained by my father and after 
him by me, she has been living in the 
joint family as a member and my father 
and after him myself have met all her 
maintenance. But as I have been con- 
stantly ill and am not in a position to 
make any income, I have not been able 
to provide maintenance for the widow. 
On that account, the relationship between 
myself and the donee has been 
strained; She has been raising . de- 
mands for maintenance, but I am in- 
capable of giving her the same. There- 
fore, in lieu of maintenance, I create life 
interest in the widow for her mainten- 
ance and give her the property described 
in Schedule along with the house stand- 
ing thereon.. so that during her life 
time she would enjoy the same in lieu 
of her maintenance. In her own right 
from today, the donee widow shall enjoy 
the property and continue to possess it. 
I shall have no right to raise any objec- 
tion about the manner of possession by. 
the widow n 


' 14.. _ The scope of the two sub-sec- 
tions of Section 14 has been the subject- 
matter of a series of judicial pronounce- 
ments. As has been indicated in the case 
Se am v. Veerupana, AIR 1966 SC 


Om meade vwavevscscesececs 


_ “The property possessed by a female 
Hindu, as contemplated in the section 
is clearly property to which she has 
acquired some kind of title whether be- 
fore or after the commencement of the 
Act. It may be noticed that the Explana- 
tion to Section 14 (1) sets out the various 
modes of acquisition of the property by 
a female Hindu and indicates that the 


‘section applies only to property to which 


the female Hindu has acquired some kind 
of title, however restricted the nature 
of her interest may be. The words “as full . 
owner thereof and not as a limited owner” 
as given in the last portion of sub-sece 
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tion (1) of Section 14 clearly suggest that 
the legislature intended that the limited 
ownership of a Hindu female shouid be 
changed into full ownership. In other 
words’ Section 14 (i) of the Act cortem- 
plates that a Hindu female. who, ir the 
absence of this provision, would have 
been limited owner of the property, will 
now become full owner of the prorerty, 
by virtue of this section. The object of 
the section is to extinguish the estate 
called ‘limited estate’ or ‘widow’s estate 
in Hindu Law and to make a Findu 
woman, who under the old law would 
have been only a limited owner ¢ full 
owner of the property with all pcwers 
of disposition and to make the estate heri- 
table by her own heirs and not revertible 
to the heirs of the last male holder. The 
Explanation to sub-section (1) of Sec- 
tion 14 defines the word ‘property’. əs in- 
cluding ‘both movable and immovable 
property acquired by a female Hindu -by 
inheritance or CeVvise.....c......cceeee. Sub- 
section (2) of Section 14 also refers to 
acquisition of property. It is true that 
the Explanation has not given any ex- 
‘haustive connotation of the word ‘pro- 
perty’ but the word ‘acquired’ used im the 
Explanation and also in sub-section (2) 
of Section 14 clearly indicates that the 
object of the section is to make a Hindu 
female a full owner of the property which 
she has already acquired or which she 
acquires after the enforcement of the Act. 
It does not in any way confer a title on 
the female Hindu where she did not in 
fact possess any vestige of title. It fol- 
lows, therefore, that the section cannot be 
interpreted so as to validate the illegal 
possession of a female Hindu and it does 
“not confer any title on a mere trespasser”. 


15. The. scope of sub-section (2) of 
Section 14 and the field of the two res- 
pective sub-sections have also beer the 
subjec-matter of judicial pronouncements. 
It has been held that if .the last’ male 
holder intended that the female skould 
take only a limited interest, the Legisla- 
ture did not intend to interfere with that 
intention and has . clearly saved such 
transaction. by virtue of. sub-se2tion 
(2). According to sub-section (2] of 
Section 14 if the gift or will or any other 
instrument, decree or order of, a Tivil 
Court or an award under which the 
female Hindu acauired property. grants or 
only a restricted estate then she takes the 
property according to the terms of the 
deed and does not become full owner by 
application of sub-section (1). The ex- 
pression “instrument” in sub-s. (2) would 
certainly cover Ext. 1. I have already 
extracted the terms of Ext. 1 Under it 
a life estate was contemplated in favour 
of the plaintiff. Thus, in face of Ext. 1 it 
must be held that. this case comes squerely 
within the purview of sub-section (2) and 


-would also be entitled to 


- emerge from 
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not of. sub-sec. (1) read wita the Explana- 
tion. The conclusion to follow is that the 
plaintiff did not acquire a full title to 
the property by virtue of the statutory 
provisions contained in Section 14 (1) of 
the Hindu Succession Act. 


16. The plaintiff had sued for her 
title, possession and _ irijunction. Her 
limited title under Ext. 1 is bound to be 
sustained though she fails to get a full 
title. on the footing of Section 14 
of the Hindu Succession Act. Once Ext. 
1 is found to be genuine and valid, it was 
not open to the defendant No. 2 to make 
alienation of any property covered under 
Ext. 1 in favour of the defendant No. 1. 
The plaintiff would thus be entitled to 
declaration of her title in the limited 
sense on the basis of Ext. 1 and she 
protection of 
her possession. 

17. Coming to the question of 
possession, the learned appellate Judge 
came to find against the plaintiff after 
ruling out Ext. 1 from consideration. He 
had stated :— 

“If at all the “Ext 1 would have 

been admissible in evidence, the position 
that would have emerged is that both 
the plaintiff and the defendant No. 2 
would have been co-sharers with respect 
to the entire suit plot. Jn such a case 
the plaintiff. would have succeeded on 
showing that she completely ousted the 
defendant No. 2 from her portion of the 
suit land. But such a- position does not 
-the evidence adduced on 
the side of the plaintiff There is no 
definite evidence that the plaintiff has 
been possessing any definite portion by 
ousting the defendant No. 2 completely 
from that land.” 
The learned appellate Judge had embark- 
ed to record a finding on the question of 
adverse. possession in paragraph 14 of his 
judgment on the footing that the trial 
Court had missed to record that finding. 
He, however, did not come to consider 
the question of possession independent of 
the question of adverse possession. The 
trial Court came to ‘record the following 
finding :— 

“On a salient of the evidence 
adduced by either side, I find that plain- 
tiff has proved that she is in possession 
of the- suit land throughout even up- “an 
now.” 

This finding was arrived at after-con- 
sidering the entire evidence. The learned 
appellate Judge confined his consideration 
only to the question of adverse possession. 
I think it appropriate to hold that the 
plaintiff has been in. possession of the pro- 
perty conveyed to her in terms of Ext. 


_1. I would, therefore, conclude that the 


plaintiff has been in possession cf the pro- 
perty which was given to her in lieu of 
mainenance under Ext. 1 till the date of 
suit. i 
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18. I have already held that she 
has been in possession. I would, therefore, 
give her a decree for confirmation of her 
possession. During her lifetime she 
would also be entitled to the benefit of 
injunction. 

19. Thus,. the plaintiff must succeed 


in the suit. The appeal has to be al- 
lowed,. the judgment of the ‘appellate 
Court is vacated. As.the trial Court 


had given her a decree for full title, I 
do not propose to restore the same. The 
decree which shall. be passed in favour 
of the plaintiff shall be :— 

“The plaintiff is entitled to be in 
possession during her lifetime on terms 
© specified in Ext. 1. Her possession is con- 
firmed. The defendant No. 1 is restrain- 
ed by permanent injunction enuring dur- 
ing the lifetime of ‘the plaintiff from 
interfering with her possession in regard 
to the disputed property. It is made clear 
that the plaintiff does not have full title 
to the property by operation of Sec- 
tion 14 (1) of the Hindu Succession Act. 
That claim is negatived.” 


Both parties shall ‘bear: their . own ‘costs 
throughout. 
"Appeal ` allowed. 
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FULL BENCH 

'B. K. PATRA, S. ACHARYA AND 
R. N. MISRA, JJ. 

Prasanna Kumar Praharaj and an- 
other, Appellants v. Sri Jagannath Jew 
and. others, Respondents. 

A. H. O. No. 4 of 1964, D/- 26- 4- 1971, 
from judgment of S. Barman, J. in Second 
‘Appeal No. 376 of 1962, D/- 14-1-1964. 
~ " (A) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Section 73 (2) — 


“Trustee appointed under the Act” — The . 


expression as used in Section 73 (2) is 


confined only to non-hereditary trustees. 


~~ (X- Ref. :— See. 3 (vi) and S. 3 (viii)). 
AM 1965 Orissa 76, Affirmed, (Para 6) 


(B) Orissa Hindu Religious’ Endow- 


ments Act (2 of 1952), Section 73° (2) — 
Constitutional validity — S. 73 (2) is hit 
by Article 14 of the Constitution and is 
ultra vires — (X-Ref.:— Constitution of 


‘India, Article 14). ATR 1970 SC 1453, Ap- .~ 


plied. (Para 13) 


Keeping ‘the ae of the Act in 
view of the classification of trustees into 
two groups viz. hereditary and non-here- 
ditary is not open to challenge as it is 
based on an intelligible differentia. But the 
basis of differentiation made in Sec. 73 (2) 
has no rational relation or nexus with 
‘its avowed policy and object. 
determining constitutionality of - Statutes 
with reference to Article 14 settled by 
NR ep A RR A ARR A 


. GO/GO/D367/71/KSB/S 


. first instance before 


(Tests for - ment — Debotter property in the ex-State 


-principles of Hindu Law. 


A.L R 

Supreme Court. decisions reiterated.) 
? ras 8, 9, 11, 12, 

and 13) 


(C) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Section 73 (1) and 
(2) — Suits to enforce the three types of 
rights enumerated in Section 73 (2) are 
matters covered by Section 73 (1). In res- 
pect of trustees appointed under the Act 
the special provision made in Sec. 73 (2) 
being ultra vires recourse to the provi- 
sions of the Act such as Sections.25, 41 (d), 
(f) and (g) and 68 which deal with some 
of these aspects should be had in the 
filing a suit. 

(Para 14) 

(D) Orissa Hindu Religious Endow- 
ments .Act (2 of 1952), Section 73 (1) — 
Apvlicability — A suit challenging the 
validity of a lease of debotter property 
granted on 30-12-1947 under the rules 
then in force in the Ex-State of Naya- 
gerh has to be determined without re- 
ference to the provisions of Orissa Hindu 
Religious Endowments Act (4 of 1939) 
which came into - force in Nayagarh 


-with effect from 1-1-1948 or without re- 


subsequent Orissa Act 2 of 

(Para 18) 
(E) Constitution of India, Article 13 
Law in force — Order of the Ruling 
Chief of the ex-State of Nayagarh dated 
6-1-1947 was the law in force in rela- 
tion to grant of leases by the Debotter 
Department as he was acting as the head 
of the State in providing the Rules and, 


ference to 
1952. 


- therefore, the order shall be taken to have 


full statutory effect. 
(Para 19) 
Held ‘on facts that the lease granted 
in 1947. had been granted by the, com-. 
petent authority and the Courts below 
were wrong in holding that in the absence 
of approval of the ex-Ruler the lease in 
question was defective. (Para 22) 
{F) Civil P. C. (1908), Section 9 — 
Act of State — An act of State is a so- 
vereign act neither grounded on law nor 
does it pretend to be so. It is not avail- 
able against a citizen. A- grant’ of lease 
under the Municipal law in force in the 
former ex-State of Nayagarh is not an act 
ae State hence a suit to set aside is not 
barred from the cognizance of Civil 
Court - — AIR-1971 SC 530, . ‘Followed — 
(X-Ref: —Act of State). . (Para 24) 


(G) Civil P. C. (1908), Section -100 — 
New plea — A plea that defendant was a 
temporary tenant and as such had statu- 
tory protection from eviction cannot be ` 
allowed to be raised for the first time 
in second avpeal especially when it would 
be prejudicial to the plaintiff. (Para 25) 


(H) Hindu Law — Religious’ endow- 
of-. Nayagarh is governed by general 
A permanent 
lease of temple land. rent-free for a pre- 
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-~ mium or at fixed rent is valid only if 
made for necessity of the institution. 
A lease granted in the present case was 
not supported by any legal necessity and 
as such was rightly set aside. (Para 26} 
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D. P. Mohapatra and G. B. Patnaik, for 
Respondents. 

R. N. MISRA, J.:— This Letters 
Patent Appeal is directed against the judg- 
ment in a Second Appeal disposed of by 
Barman, J., as he then was. When this 
appeal came beforé a Division Bench for 
hearing, the correctness of an earlier 
Division Bench judgment of this Court in 
ILR (1963) Cut 817 = (AIR 1965 Orissa 
{Nabaghana Samal v. Bhagawata 
Gossain,) was doubted nd the vires of 
Section 73 (2) of the Orissa Hindu Reli- 
gious Endowments Act (2 of 1952) (here- 
inafter referred to as the Act) was ques- 


` tioned. 


2. The Division Bench thereupon 
the appeal to be heard by a 
Full Bench under Rule 2, Chapter V. Part 
II of the Rules of the Court. It also for- 
mulated four points to be determined by 
the Full Bench: The points referred are 


` the following :— 


(1) Whether the expression “trustee 
appointed under the Act” in sub-sec- 
tion (2) of Section 73 of the Orissa Hindu 
Religious Endowments Act, 1951 includes 
all kinds of trustees, hereditary and non- 
hereditary, or whether it is confined to 
non-hereditary trustees; 

(2) If sub-section (2) of Section 73 of 
the Act is confined only to non-hereditary 
trustee appointed under the Act, as has 
been found in ILR (1963) Cut 817 = 
(AIR 1965 Orissa 76), is it hit by Arti- 
cle 14 of the Constitution? 

- (3) Whether the’ expression “to in- 
stitute a suit to enforce the pecuniary 
or property rights of the institution or the 
rights of such institution as a beneficiary” 
would include only rights arising out of 
property or would extend to enforcing 
suits in respect of the property ‘itself: and 

(4) Whether suits to enforce the pecu- 
niary or property rights of the institution 
or the rights of such institution as a 


beneficiary are excluded from the scope. - 


of sub-section (1) of Section 73 of the 
Act. 


We propose to deal first with the 
points and then with the appeal with re- 
ference to its facts. 

3. Section 73 of the Act provides: 

*(1) No suit or other legal proceeding 
in respect of the administration of a re- 
ligious institution or in respect of any 
other matter in dispute fcr determining 
or deciding ` which provision is made in 
this Act shall be instituted in any Court 
of law except under, and in conformity 
with the provisions of this Act. 

(2) Nothing contained in this section 


shall affect the rights of the trustee ap-. 


pointed under the Act of a religious in- 
stitution to institute a suit to enforce the 
pecuniary or property rights of the insti- 
tution or the rights of such institution as 
a beneficiary.” 

The word “trustee” has a statutory defi- 


4 
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nition in Section 3 (xvi) and means a per- 
son by whatever designation known, in 
whom the administration of a religious 
institution and endowment, are vested, 
and includes any. person or body who 
or which is liable as if such person or 
body were a trustee. There is also a 
statutory definition for the term “here- 
ditary trustee” and Section 3 (vi) defines 
that term as referring to a trustee of a 
religious institution succession to whose 
office devolves by hereditary right since 
the time of the founder or is regulated 
by customs or is specifically provided for 
by the founder, so long as such scheme 
of succession is in force. In Sec. 3 (viii) 
“non-hereditary trustee” has been defined 


to mean a trustee who is not a hereditary’ 


trustee. Thus in the Act is to be found a 
very wide definition of the term “trustee”. 
By definition only three classes of trustees 
are hereditary. namely, (i) trustees succes- 
sion to whose office devolves by here- 
ditary right since the time of the founder, 
Gi) trustees succession to whose office is 
regulated by custom, and (iii) trustees 
succession to whose office is specifically 
provided for by the founder so long as 
such scheme of succession. is in force. 
The term “non-hereditary trustee” would 
mean all other trustees who are not here- 
ditary. 

4. The Act has maintained through“ 
out a clear distinction between the two 
classes of trustees — hereditary and non- 
hereditary. Section: 27 of the Act pro- 
vides for appointment of non-hereditary 
trustees and vests the power in the As- 
sistant Commissioner. There is no specific 
provision in the Act for appointment of a 
hereditary trustee because the process in 
which a trustee is treated as hereditary 
does not postulate any appointment. 


5. The word “appoint” would nor- 
mally mean the action of nominating to, 
or placing in, an office. The Corpus 
‘Juris defines the word “appoint” as “to 
designate or nominate.” Choice of a 
particular person to fill a particular post 
constitutes the essence of appointment. 
The learned counsel for the Commissioner 
of Endowments placed before us the 
proviso to Section 42 (2) of the Act. It 
provides :— 

“Provided that where provision is 

made in the scheme for the removal of 
‘a hereditary trustee, provision shall also 
be made therein for the appointment as 
trustee of the person next in succession 
who is qualified.” 
On this occasion the word “appointment” 
has been used with reference to the 
vacancy in the office of the hereditary 
trustee because provision for designating 
the person-next in succession who may be 
qualified for appointment to that office 
is required to be made in the scheme. 

6. It would, therefore, follow that 
ithe words “trustee appointed under the 
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Act” occurring in Section 73 (2) of the 
Act are confined to non-hereditary 
trustees. The conclusion reached by the 


- Division Bench in the case reported in 


ILR (1963) Cut 817 = (AIR 1965 Orissa 
76) was correct when it 
words “trustees appointed under the Act” 
were confined only to non-hereditary 
trustees. That would be our answer to 
the first question. 

7. We shall now proceed to an- 
swer the second point, namely, whether 
the provision of Section 73 (2) of the 
Act is ultra vires being hit by Article 
14 of the Constitution. - 

The Orissa Hindu Religious Endow- 
ments Act of 1951 appears to have been 
framed more or less on the basis of the 
Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951). It may 
not be out of place to mention here -that 
immediately after the Madras Act was 
brought into the Statute Book, the vires 
of many of its provisions was questioned 
before the Madras High Court and the 
said Court accepted the contentions of the 
petitioners (vide AIR 1952 Mad 613, L. T. 
Swamier v. Commr., H. R. E. Madras). 
The Commissioner of Endowments carried 
an appeal to the Supreme Court and judg- 
ment was delivered in the Supreme 
Court on 16-3-54 (vide AIR 1954 SC 282 
Commr.. Hindu Religious Endowments, 
Madras v. L. T. Swamiar) upholding the 
Madras High Court’s judgment in respect 
of certain provisions of the statute. An 
appeal from a judgment of this Court 
(in AIR 1950 Orissa 47 Gadadhar Ramanuj 
Das v. Province of. Orissa) challenging 
the vires of some of the provisions of 
the earlier Act (Orissa Act 4 of 1939) 
was disposed of by the Supreme Court on 
16-3-54; While disposing of that appeal 
and the connected writ petition under 
Article 32 of the Constitution, their 
Lordships took into account the provisions 
of Orissa Act 2 of 1952 and decided that 
some of the provisions of the Act were 
ultra vires. Orissa Act 2 of 1952 was, 
therefore, not brought into force until 
the defects pointed out by their Lord- 
ships of the Supreme Court were amend- 
ed under Orissa Act 18 of 1954. The Act 
was thereafter brought into force with 
effect from 1-1-55. 


Section 73 (1) of the Act corresponds 


to the provisions of Section 93 of the 
Madras Act of 1951. Section 93 of the 
Madras Act provides: 


. “No suit or other legal proceeding in 
respect of the administration or manage- 
ment of a religious institution or any 
other matter or dispute for determining 
or deciding which provision is made in 
this Act shall be instituted in any Court 
of Law, except under and in conformity 
with, the provisions of this Act.” 

There is, however, no corresponding pro- 
vision for sub-section (2) of Section 73 


said that the i 
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of the Act. Section 77 of the Bihar Hindu 
Religious Trust Act. S. 80 of the Bombay 
Public Trust Act and Section 73 of the 
Rajasthan Public Trust Act have more or 
Jess similar provisions as contained in Sec- 
tion 73 (1) of our Act. None of these 
statutes has. however, a correspording 


provision like sub-section (2) of the 
Orissa Act. f 

8. Mr. Mohanty, the learned 
counsel for the appellants, contended 


that the provision of this sub-section is 
ultra vires because it . discriminates þe- 
tween “trustees appointed under the Act” 
and “not appointed under the Act” though 
they are all trustees as defined under Sec- 
tion 3 (xvi) of the Act. It is conceded 
that in Section 73 (2) of the Act, a classi- 
fication has been made of trustees into 
two such groups. 

Article 14 of the Constitution forbids 
class legislation, but it does not forbid 
reasonable classification for the purpose of 
legislation. In order, however, to pass 
the test of permissible classification two 
conditions must be fulfilled, namely. (1) 
that the classification must-be founded on 
an intelligible differentia which distin- 
fuishes persons or things that are grouped 
together from others left out of the group, 
and (2) that the differentia must have 
rational relation to the object souglt to 
be achieved by the statute in question. 
The classification may be founded on 
different bases, but it is always neces- 
sary that there must be a relation þe- 
tween the classification and the object of 
the Act. This view of ours receives 
direct support from several decisions of 
their Lordships of the Supreme Court 
(see AIR 1952 SC 75, State of West Bengal 
v. Anwar Ali, ATR 1958 SC 538. Ram 
Krishna Dalmia v. Justice Tendolkar, AIR 
1962 SC 123.. Balaji v. I. T. Officer, AIR 
1964 SC 416, State of Uttar Pradesh v. 
Kaushailiya, AIR 1964 SC 1179, State of 
Madhya Pradesh v. Bhopal Sugar Irdus- 
tries Ltd.. AIR 1964 SC 1195. Ratnaprova 
Devi v. State of Orissa and AIR 1964 SC 
1781, V. S. R. and Oil Mills v. State of 
Andhra Pradesh). 


In AIR 1970 SC 1453 (Harakchand v. 


Union of India) it has been said :— 

“When a law is challenged as v-ola- 
tive of Article 14 of the Constitution it is 
necessary in the first place to ascertair the 
policy underlying the statute and the 
object intended to be achieved by it. 
Having ascertained the policy and object 
of the Act the Court has to apply a dual 
test in examining its validity (1) whether 
the classification is rational and based 
upon an intelligible differentia which dis- 
tinguishes persons or ` things that are 
grouped together from others that are 
left out of the group and (2) whether the 
basis of differentiation has any rational 
nexus or relation with its avowed pclicy 
and object”. 
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9. Keeping the scheme of the Act 
in view we find that an intelligible differ- 
entia is perceptibly available distinguish- 
ing trustees who are not hereditary from 
the group of trustees who are hereditary. 
The classification of trustees into two 
such broad categories is not, therefore, 
open to challenge. 


10. Sub-section (1) of Section 73 
of the Act puts limitations on the juris- 
diction of the Civil Court but sub-sec- 
tion (2) thereof which is more in the 
nature of a proviso, saves the jurisdiction 
of the Court in certain specified matters. 
Thus it seeks to exclude tke trustees ap- 
pointed under the Act from the restric- 
tions imposed by sub-section (1) and thus 
confers a benefit on that class of trustees. 


The question for examination, there- 
fore, is whether there is any rational 
nexus or connexion of this differentiation 
with the avowed policy or object of the 
Act in order to justify the discriminat- 
ing treatment. 


11. There is no doubt that in res~ 
pect of endowments hereditary trustees 
have higher rights than non-hereditary 
trustees. Sub-section (2) of Section 73 of 
the Act - confers a right in regard to 
matters specified therein on non-here- 
ditary trustees and does not require them 
to comply with the provision of sub-sec- 
tion (1) of that section. It saves for them 
the right to institute suits fo enforce the 
pecuniary or property rights of the in- 
stitution or the right of such institution as 
a beneficiary without compliance of sub- 
section (1). Thus while hereditary 
trustees are not entitled to institute suits 
or other legal proceedings in respect of 
administration of a religious institution or 
in respect of any other matter or dispute 
for determining or deciding which pro- 
vision is made in the Act in any Court of 
Law except and in conformity with the 
provisions of the Act, non-hereditary 
trustees are entitled to enforce the pecu- 
niary or property rights of the institu- 
tion or the rights of the institution as a 
beneficiary in the Civil Court. 


A hereditary trustee has a longer 
period of management than a non-here- 
ditary trustee who ‘is appointed only for 
a term not exceeding 5 years, under Sec- 
tion 27 (2) of the Act. Remedy under the 
Statute is available more or less in a 
summary manner and is bound to be 
cheaper as also quicker compared to suits; 
in regular course. Thus in regard to 


‘enforcement of the rights of the institu- 


tion at the instance of non-hereditary 
trustees, requirements to approach for 
summary reliefs from the authorities under 
the Act would have been intelligible and 
in keeping with the spirit cf the Act. If 
at all, hereditary trustees whose rights do 
not flow from appointments under the Act 
and who have permanent . rights in the 
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lendowments could have been left to 
avail of the remedy in Civil Court in 
order to enforce the pecuniary, property 
or beneficiary rights of the institution. 
Sub-section (2), however, contains pro- 
visions to the contrary. By limiting the 
exemption to trustees appointed under 
the Act, not only hereditary trusees, but 
the endowment or the deity itself 
‘mahants. persons having interest and the 
‘like are also kept out of the provision 
of sub-section (2) of Sec. 73 of the Act. 

12. The Act purports to provide 
for the better administration and gover- 
nance of the Hindu Religious Institutions 
and the endowments, and with that end 
in view has vested in the Commissioner 
the general superintendence of all reli- 
gious institutions and endowments and has 
authorised the Commissioner to do all 
things which are reasonable and neces- 
sary to ensure that the religious institu- 
tions and endowments are properly ad- 
ministered and their income is duly ap- 
vropriated for the purposes for which 
they are founded or exist. The purpose 
or object of the statute being this, the 
endowments admit of no classification on 
ithe basis of their being managed by here- 
iditary or non-hereditary trustees and no 
rational relation is mainfest between the 
classification underlying the provision in 
sub-sec. (2) of Section 73 and the object 
sought to be achieved by the Act. 

13. We find that the provision of 
sub-section (2) of Section 73 of the Act 
does not pass the second test laid down 
by their Lordships of the Supreme Court 
in their various decisions and thus is hit 
by Article 14 of the - Constitution. We 
accordingly answer question No. 2 by hold- 
ing that sub-section (2) of Section 73 of 
the Act is ultra vires the Constitution. ` 

14. As we have held that sub- 
section (2) of Section 73 of the Act is ultra 
vires the Constitution, there is no need to 
answer the third question which is con- 
fined to that sub-section. The learned 
counsel for all the parties before us are 
of the same view. We accordingly do not 
record any answer on that- point. 

There remains the fourth point for 
answer. We have already said that sub- 
section (2) was intended to work as a 
proviso to sub-section (1). Otherwise 
steted, in the three instances specifically 
referred to in sub-section (2) of that sec- 
tion. when the suit was brought by a 
trustee appointed under the Act, special 
provision was made in sub-section (2) to 
exempt those matters 
sub-section (1). 

It has been held by their Lordships 
of the Supreme Court in AIR 1967 SC 781 
(Sri Vedagiri Lakshmi Narasimha Swami 
Temple v. Induru Pattabhirami Reddi), 
with reference to the Madras Act. 

“Section 93 of the Act does not impose 
a total bar on the maintainability of a 





from the bar of 


A-L R, 


suit in a Civil Court. It states that a suit 
of the nature mentioned therein can be 
instituted only in conformity with the 
provisions of the Act; that is to say, a 
suit or other legal proceeding in respect 
of matters not covered by the section 
can be instituted in the ordinary way. It 
therefore imposes certain statutory restric- 
tions on suits or other legal proceedings 
relating to matters mentioned therein. 
Now, what are those matters? They are: 
(1) administration or management of re- 
ligious institutions; and (2) any other 
matter or dispute for determining or 
deciding which provision is made in the 
Act. The clause “determining or deciding 
which a provision is made in this Act”, on 
a reasonable construction, cannot be made 
to qualify ‘the administration or manage- 
ment” but must be confined only to any 
other matter or dispute. Even so, the ex- 
pression “administration or management” 
cannot be construed widely so as to take 
in any matter however remotely connect- 
ed with the administration or manage- 
ment. The limitation on the said words is 
found in the Phrase “except under and in 
conformity with the provisions of this Act.” 
To stateit differently, the said phrase does 
not impose a total bar on a suit in a Civil 
Court but only imposes a restriction on 
suits or other legal proceedings in res- 
pect of matters for which a provision is 
made in the Act. Any other construction 
would lead to an incongruity, namely, 
there will be a vacuum in many areas not 
covered by the Act and the general re- 
medies would be displaced without replac= 
ing them by new remedies.” 


We have already said that Section 93 
of the Madras Act corresponds to Sec- 
tion 73 (1) of the Orissa Act. Therefore, 
these observations of their Lordships are 
relevant for determining the scope of Sec- 
tion 73 of the Act. Sub-section (2) 
deals with enforcement of pecuniary or 
property rights of the institution or rights 
of the institution as a beneficiary. There 
are provisions made in the statute to deal 
with these matters. For instance, Sec- 
tion 25, Section 41 (d), (f) and (g) and 
Section 68 are some of the provisions in 
the Act which deal with these aspects. 


Thus suits to enforce the three types 
of rights enumerated in the second sub- 
section are matters covered by the first 
sub-section. In respect of trustees ap- 
pointed under the Act, sub-section (2) 
made a special provision which we have 
already found to be ultra vires. This 
is our answer to the fourth point. 


. 15. We shall now proceed to ex- 
amine the facts of this case and decide 
the appeal on merit. 


Within the ex-State of Nayagarh is 
situate a deity known as Shri Jagannath 
Jew. It is a public deity and its manage- 
ment vested in the Debottar Department 


» 


1971 


of the Ex-State of Nayagarh during the 
pre-merger period, 
plication was made by the original defen- 
dant No. 1, one of the sebait-marfa-dars 
for lease of 1.05 acres of land belorging 
to this deity and said to be in his posses- 
sion. On 30-12-47, the Amin made a re- 
port recommending grant of lease ‘Ext. 
4). The Debottar Officer on the same day 
submitted a note to the Deputy Sup=2rin- 
tendent incharge of Debottar Department 
objecting to the grant of lease. The 
papers were placed before the Deputy 
Superintendent and on the same day he 
directed grant of lease on payment of 
Nazar. 

The Ex-Ruler of Nayagarh had al- 
ready entered into the merger Agreement 
with the Dominion of India on 15-12-47 
and from 1-1-48 that Agreement took 
effect. The administration of the =rst- 
while State of Nayagarh was taken over 
on behalf of the Dominion of India and 


under the Administration of Orissa Merg-- 


ed States Laws Order which came into 
force from 1-1-48 the administration 
vested in an administrator. From the 
various orders passed in the Lease case of 
the defendant No. 1, it would appear that 
the record . was corrected: and full effect 
was given to the lease granted by the 
Deputy Superintendent of the . Debottar 
Department. At that stage the Villegers 
raised an objection to the grant of the 
lease. On 15-5-48, the Administrator 
passed an order refusing to set aside the 


grant of lease and directed the Rev>-nue. 


Kanungo to correct the records and put 
up the matter before him by 31-5-48 
(Ext. E) An appeal was carried to the 
Additional District Magistrate, Nayazarh 
in Misc. Appeal No. 18 of 1950-51 and the 
appellate authority declined to interfere 
by order dated 15-11-50. 

16. On 23-12-59, the prent suit 
was instituted by the deity represented 
by two non-hereditary trustees appointed 
under the Act. It was alleged that the 
lease was invalid being contrary to the 
law in force in the Ex-State of Nayazarh 
and the lease was not for legal necessity 
and did -not bind the deity. It was also 
contended that the Deputy Superintendent 


. lof the Debottar Department of the Ex- 


State of Nayagarh had no power to grant 
such lease. The dispute was, however, 
confined to only. 91 decimals appertaining 
to the three plots as described in Ka Sche- 
dule of the plaint. The defendant No. 1 
resisted the action and contended that the 
lease was valid and in accordance 
law. ; 
The learned Trial Judge decreed the 
The appeal of the defendant No. 1 
Judge 
- 376 of _962 


suit. 
before the learned Subordinate 
failed. Second Appeal No. 


was filed in this Court by the defendant. 


No. 1. Barman, J. dismissed the appea_ by 
his judgment dated 14-1-64 and affirmed 


On 29-12-47, ar ap. 


with- 
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the decrees of the Courts below. From 
his judgment it appears that two con- 
tentions were mainly ` advanced by Mr. 
R. Mohanty for the appellant :— 

(1) ‘The lease being an act of State 
was outside the purview of the Municipal 
Court; and 

(2) The lease being of 1947 the suit 

in 1959 was barred by limitation under 
Article 91 of the Limitation Act. 
The learned Single Judge negatived the 
contention of- the appellant that the grant 
of lease in December 1947 (before merger) 
and/or the recognition of the lease in May 
1948 (after merger) constituted an Act of 
State. He held that the grant of lease was 
under a set of rules and jurisdiction was 
being exercised in May 1948 also under 
a set of rules. Neither of the two actions 
was done arbitrarily or in exercise of 
sovereign power. He also negatived the 
plea of limitation by holding that Arti- 
cle 134-A or Article 144 of the Limitation 
Act was applicable and as the suit had 
been filed within 12 years from the date 
of the lease it was within time. The 
learned single Judge. however, granted 
leave to appeal to a Division Court, and 
that is how the Letters Patent Appeal 
has been filed in this Court. 

17. Mr Mohanty for the heirs of 
the original defendant No. 1 who are now 
on record following the death of the 
original defendant No. 1 reiterates his 
contention regarding Act of State. He 
next contends that the defendant No. 1 
was a temporary tenant and as permanent 
tenancy was being conferred on 
it was really not a case of aliena- 
tion. He also contended that the 
Courts below had gone wrong in 
holding that the lease had to be granted 
by the Ruler. According to Mr. Mohanty 
the proper clause of the Lease Rules of 
6-1-47 to apply to the facts of this case is 
Clause 7 and. not Clause 9. Clause 7 
authorised the Deputy Superintendent to 
pass final orders and as such the lease 
had been validly granted. The next con- 
tention of Mr. Mohanty was that the 
suit was not maintainable because it did 
not comply with the provision of Sec- 
tion 73 (1) of the Act. 

18.. .We propose first to deal with 
the last contention of Mr. Mohanty as in 
case we uphold his contention that the 
suit was not maintainable, it may not 
be necessary for us to examine the 
various other contentions. . 

This: suit in essence wes one for re- 
covery of possession on a declaration that 
the defendant No. 1 had acquired no per- 
manent right under. the lease in his 


` favour. Sec. 25 of the Act provides thus:— 


“In case of any alienation, in con- 
travention -of Section 19 of this Act or 
Section 58 of the Orissa Hindu Religious 
Endowments Act, 1939, of any immovable 
property belonging to or given or endow- 
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ed for the purpose of any religious insti- 
tution, the Commissioner after summary 
enquiry as may be prescribed and on be- 
ing satisfied that any such property has 
been so alienated may send requisition to 
the Collector of the District to deliver 


possession of the same to the trustee of- 


the institution or a person discharging the 
functions of the said trustee. The 
Collector in exercising his powers under 
this section shall be guided by rules, 
made under the Act. Any person aggriev- 
ed by the Order of the Collector may in- 
stitute a suit in the Civil Court to esta- 
blish his right.” : 
Mr. Mohanty contends that Orissa Act 4 
of 1939 was extended to the Ex-State of 
Nayagarh with effect from 1-1-48. The 
lease in question was actually granted on 
30-12-47, but it was affirmed by the Order 
of the Administrator on 15-5-48. In case 
the lease is really found to be of May 
1948 (as Barman, J. in this Court has 
found) the lease is in contravention of 
Section 25 of the Act. In casé, however, 
the lease is of 30-12-47 (as from the plead- 
ings of both the parties it transpires) 
then on the date of the lease there was 
prohibition against the lease and sanction 
under Section 58 of Orissa Act 4 of 1939 
was not necessary. 

With reference to the pleadings in 
this case particularly in Paragraph 6 of 
the plaint and Paragraph 9 of the written 
statement as also Ext. 5/b which is the 
order granting the lease, we find that the 
lease is really dated 30-12-47. The learned 
single Judge had taken a wrong view 
when he stated in Para. 5 of his judgment, 

“On May 15, 1948 the impugned 

Order of lease by the Administrator was 
passed,” 
We shall proceed on the footing that the 
lease was granted'on 30-12-47. Thus the 
provisions of the Endowments Act would 
have no application to the facts of the 
case because Orissa Act 4 of 1939 was 
never in force then in the Ex-State of 
Nayagarh. The dispute has to be determin- 
ed without any reference to the Orissa 
Hindu Religious Endowments Act of 1939 
or Orissa Act 2 of 1952. 


19. The Order of the Ruling Chief 


dated 6-1-47 (Ext. 2) was the law in force . 


in relation to grant of leases by the 
Debottar Department. From the contents 
of the Rules and the tenor thereof it is 
clear that the Ruling Chief was not act- 
ing as the Administrator of the Debottars 
while he passed the Order dated 6-1-47 
providing the Rules but he was acting as 
the head of the State. The order, there- 
fore, shall be taken to have full statutory 
effect. The Deputy Superintendent of 
the Debottar Department was exercising 
the powers of the Revenue Commissioner 


and the powers of the Chief Minister in 


regard to the Revenue Department were 
also vested in him (vide Clause 1). Under 


A.LE. 
Clause 7, the Debottar Officer was to deal 


- with cases regarding lease of Debottar 


lands on occupancy right and his reports 
were to -be submitted to the Deputy. 
Superintendent for final order. 

20. As we find the application of 
the defendant No. 1 for permanent lease 
(Ext. 3) was made on 29-12-47. On the 
next day the Amin made a report re- 
commending the lease. The Debottar 
Officer submitted his report to the 
Debottar Superintendent opposing the 
grant of lease. In the last portion of his 
note he stated, 

“In case these (lands) are given. the 
niti of the deity will suffer. If the lease 
in question will be given to the applicant 
on occupancy right the deity will get a 
rent of Rupees 19-11-0 per year besides a 
Nazar of Rupees 99.1.0.- In view of the 
avove facts I am of opinion that when 
deity will be loser the authority may con- 


sider over the matter and pass necessary 


orders as deemed proper,” 


On the basis of the note, the Deputy 
Superintendent passed the following 
order :— 

“Inform the applicant to pay the 


Nazar at once as ordered by the D. S.“ 
There is an endorsement dated 31-12-47 
of the Debottar Officer to the following 
effect :— 

“The Nazar of Rupees 99.1.0 is credit- 
ed into the Treasury vide challan No. 75 
dated 31-12-47. Now send the record to 
the State R. K. for necessary correction 
of the settlement record and return.” 
On 5-3-48, the Revenue Kanungo was 
directed to make the corrections and put 
up the record by 20-3-48 along with his 
explanation for cause of delay and on 


5-5-48 the Administrator passed the 
following order :— i 
“Lands to remain recorded in the 


name of B. Praharaj 
Order attached.” 


21. The lease in this case thus ap- 
pears to have been granted by an autho- 
rity competent under the Rules of 6.1.47 
made by the Ex-Ruler and after the lease 
was granted effect was given-to the lease 
subsequent to the merger. The admin- 
istrator overruled the obiection of thej ` 
villagers and the Additional District 
Magistrate’ who was the . Chief Admin- 
istrator also refused to interfere. No 
allegation of any fraud was made in the 
plaint, nor was an issue raised to that 
effect. Mr. Pal, the learned counsel for 
the plaintiff, made reference to some other 
lease cases vide Exts. 6 and 7 to show 
how leases were being granted of De- 
bottar properties. In the absence of any 
specific rule laying down the procedure of 
grant breach whereof might make the 
impugned lease invalid, it is difficult for 
us to uphold the challenge to the grant of 
lease in question because a procedure 


(defendant No. 1), 
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. different from what appears to be in Ext. 


6 was followed in this case. 

22. Mr. Pal next placed reliance 
on a note of the Debottar Officer dated 
1-6-44 (Ext. 1) wherein’ the Ex-Ruler 
accepted the recommendation of the De- 
bottar Officer that no land of the De- 


bottar Department other than real waste. 


lands would be given with occupancy 
right to any tenant. This decision was re- 
quired to be promulgated through local 
newspapers. There is no evidence on Te- 
cord to show that effect was given to this 
decision and that it was promu_gated 
through local newspapers. For went of 


‘proper evidence we are not in a position 


to uphold the contention of Mr. Pal that 
the direction in Ext. 1 was given effect 
to and permanent leasehold rights in 
respect of Debottar lands which are not 
really waste.could not be created. Mr. 
R. Mohanty rightly contended that =xt. 1 
was more or less an administrative 
order while Ext. 2 contained a set 
of statutory’ rules and as ther= was 
no such inhibition in Ext. 2 regarding the 
nature of land in respect. whereo? per- 
manent lease could be granted, Ext. 1 
should not be given any importance. 

We would, therefore, hold that: the 
lease granted in 1947 had been granted by 
the competent authority and the Courts 
below were wrong in holding that -n the 
absence of approval of the Ex-Ruler the 
lease in question was defective. 


23. We shall now proceed -0 ex- 


. amine the remaining contentions, nemely, 


+ 


(1) The suit was not maintainable because 
the grant of lease was an Act of Staze; (2) 
Even if the lease is invalid the defendant 
No. 1. was a temporary tenant and that 
tenancy has been protected under the 
Orissa Tenants Protection Act, the Drissa 
Tenants Relief Act and ultimately the 
Orissa Land Reforms Act. Therefore, 
even if the plaintiff succeeds in obtaining 
a declaration that the lease is not. valid he 
would not be entitled to recover posses- 
sion; and (3) the question of legal neces- 
sity is not material for the present lease. 


24. Coming to the contentim re- 
garding Act of State it has already been 
noticed that in Second Appeal the plea 
has been negatived. Reliance was plac- 
ed on a decision of their Lordships sf the 
Supreme Court in AIR 1959 SC 1383. 
(State of Saurashtra v. Memon Haji 
Ismail Haji Valimohammed) and Barman, 
J. has held that the grant of lease was an 
act within the laws prevailing in the 
State of Nayagarh and as such-canrot be 
Jabelled as an Act of State. It is con- 
venient to recall here the circums-ances 
fn which the lease was granted on 30-12- 
47. It is the case of beth the parties that 
there were a set of Rules in force ‘n the 
matter of grant of lease. The applization 
made was processed in. terms of the 


‘available 


, Saheba, (1859) 13 Moo PC 22. 


Rules and was disposed cf by an autho- 


_ Tity, competent under the rules to pass 


final orders, We have already found that 
the lease in this case had been granted by 
an authority competent under the Rules 
in force to grant the lease. An act of 
State is a sovereign act which is neither 
grounded on Jaw nor does it pretend to 
be so. In the recent decision of the 
Supreme Court, in AIR 1971 SC 530 
(Madhav Rao Jiwafi Rao Scindia v. 
Union of India). His- Lerdship Hidaya- 
tullah, C. J. has stated, 

“This Court has ruleé on more than 
one occasion that an ‘act of State’ is not 
against a citizen. An act of 
State is a sovereign act which is neither 
grounded on law nor does it pretend to 
be so. It was described by me. quoting 
from Fletcher-Moulton, L. J. Salaman v. 
Secy. of State for India, (1906) 1 KB 613 
at page 640, as ‘a catastrophic change con- 
stituting a new departure’ in AIR 1959 
SC 1383. I have. not been able to better 
that expression. I further Pointed out 
that in civil commotion, or éven in war 
or peace, the State cannat act ‘catastro- 
phically’ outside the ordinary law and 
there is legal remedy for its wrongful 
acts against its own_subjects or even a 
friendly alien within the State. I may 
again reaffirm the observations in that 
case based upon the statement of the law 
by Lord Kingsdown in Secy. of State in 
Council for India v. Kamachee Boye 
This is 
what I sai 

“The question: thus is always: Did the 

State or its agents purport to act ‘catas- 
trophically’ or subject ta the ordinary 
course of law.” 
In the instant case the Lease Rules were 
in force until 31-12-47 and with effect 
from 1-1-48 the Administration of Orissa 
State’s Order came into force. There -was 
no vacuum and the field was covered by 
some sort of law applicable to the matter. 
Thus, -action at the time of the 
grant of the lease even at the time when 
the Administrator exercised jurisdiction 
in May 1948 in refusing to dishonour the 
lease was taken under the law and not 
in exercise of any sovereign power. Since 
the essence of an Act of State is the exer- 
cise of sovereign power and that is done 
arbitrarily, on principles either outside 
or paramount to the Municipal Law the 
present action either at the stage of the 
grant of-lease or at the stage of reaffirma- 
tion of, or refusal to set aside, the lease 
was not in exercise of any sovereign 
power, but was under the Municipal Law 
that: governed the subject-matter at the 
material point of time. We are thus 
not in a position to accept the contention) 
of Mr. Mohanty. that the grant of lease 
in this case was an Act of State and the 
suit to set aside the lease was, therefore, 
not cognizable in the Civil Court, 


ond 
. 
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25. The plea of temporary tenancy 
and protection against eviction was never 
taken earlier at any stage. There is 
evidence on record to show that the de- 
fendant No. 1 was the Sebasi - (Sebait) 
of the deity and he was getting the land 
cultivated through others. If the defen- 
dant No. 1 had taken this plea specifically 
and raised the bar of statutory 
protection from eviction an issue could 
have been raised and the parties would 
have been free to- lead evidence. To 
allow the appellant to raise that ques- 
tion at this stage would certainly be pre- 
judicial to the plaintiff. We would accord- 
ingly refuse to entertain that contention 
jand would not permit Mr. Mohanty to 
‘place his stand on that ground. 


26. Now remains the question of 
legal necessity for examination: On 15-9- 
41. a notification was published in the 
Nayagarh State Gazette running to the 
following effect :— 

“Under orders of the’ Ruling Chief 

dated the llth August, 1941, the Mita- 
kshara School of Hindu Law with Act 
- No. XVIII of 1937 as amended by Act No. 
XI of 1938 will be applicable to all sorts 
"of properties including agricultural lands 
in the State and the above said Act and 
its amendment shall have the retrospec- 
tive effect from Ist April, 1937.” 
In the ex-State of Nayagarh the general 
principles of Hindu Law were applicable. 
The aforesaid notification only reiterated 
the position with specific ` 
some statutes. 

Admittedly the deity Sri Jagannath 
Jew of Nandighor is the owner of the pro- 
perty and in the ex-State of Nayagarh 
the management of the deities’ properties 
was looked after by the Darbar Admin- 
istration. Any alienation of ‘the deities’ 
properties had. therefore.-to be made in 
accordance with the principles of Hindu 
Law. It is well settled that a permanent 
jlease of temple land at: a` fixed rent or 
rent-free for a premium whether the lands 
are agricultural or building site is valid 
only if made for the necessity of the 
institution. It cannot be permitted by 
local: custom or even by practice of the 


institution to grant lease in the absence of. 


such necessity. See AIR 1917 PC 33, 
Palaniappa Chetty v. Devasikamony. The 
trial Court as also the learned Subordinate 
Judge upon.appeal found that there was 
no legal necessity for this. alienation. In 
Paragraph 6 of the plaint it- was alleged 
that the lease was devoid-of any legal 
necessity. In the written statement the 
defendant No. 1 did’ not plead that the 
lease was for legal necessity. That is 
why no specific issue on the question of 
legal necessity was raised, but the learn- 
ed trial Judge examined the matter under 
fssue No. 5 and held that there was no 
such necessity. the learned Subordinate 
Judge affirmed that finding. ‘No attempt 
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reference to ` (1 
revision lies to the Registrar even against . 


A.I. R. 
was made in Second Appeal to challenge 


that finding of the Courts below possibly a 


because the lease was being asked to be 
upheld as an Act of State and for up- 
holding it as an Act of State the question 
of legal necessity was not at all material. 

Thus the position is that the alienee 
(defendant No. 1) on whom lay the 
burden to establish that the lease was for 
legal necessity did not .plead that it was 
so and has failed to establish that there 
was legal necessity for the permanent 
lease of the deity’ $ property. The aliena- 
tion which is not supported by legal 
necessity has rightly been set- aside i in the 
Courts below. 

27. We do not find any justifica- 
tion to interfere with the decree passed 
in the Second Appeal. The appeal fails 
and is dismissed. There would, however 
be no order as to costs. 

B. K. PATRA, J.:— 28. T agree. 

S. ACHARYA, J.:— 29. I agree. 

Appeal dismissed. 


AIR 1971 ORISSA 254 (V 58 C 81). 
G. K. MISRA, C. J. AND A. MISRA, J. 
.Nilamani Lenka, Petitioner v.. Regis- 
trar, Co-operative Societies and others, 
Opposite Parties. 
O. J. C. No. 663 of 1968, D/- 12-1-1971. 
Co-operative Societies — Orissa Co- 
operative Societies Act (2 of 1963), S. 112 
) — Revisional power of Registrar — A 


an order passed by the Deputy Registrar 
in exercise of appellate power conferred 
on him: (Para 4) 

“Kec. Tenita, for Petitioner; K. C. 
Mohanty and Govt. Advocate, for Oppo- 
site Parties. 

G.K. MISRA, C. J. :— The only con- 
tention advanced before us is that the 
Registrar has no power of revision against 
an order passed in appeal. by the Deputy 


-Registrar against an award passed by the 
Facts relevant to this . 


Assistant Registrar. 
point may only be stated. The ‘Assistant 
Registrar passed an award. The Deputy 
Registrar in appeal exonerated the peti- 
tioner from liability. A revision against 
the order of the Deputy Registrar is pen- 
ding before the Registrar. This petition 
has been filed asking for a writ to restrain 
the Registrar (opp. party No. 1) from 
hearing’ the revision ‘application on the 
ground that he has no jurisdiction. 

2. - The revisional power is confer- 
red on the Registrar by Section 112 (1) of 
the Orissa Co-operative.” Societies Act, 
1962 (hereinafter to be referred to as the 
Act), It.runs thus :— 


“112 (1) The Registrar may, of his own 
motion or on application by any person, 
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considering himself aggrieved and after 
-giving the parties concerned a reasonable 
opportunity of being heard, call fcr and 
examine the record of any proceedings 
before any authority subordinate t him 
in which no appeal Hes, for the purpose of 
satisfying himself as to the legality or 
propriety of any decision made or order 
passed and may pass such order thereon 
as he deems fit.” 7 

On a plain reading of the sub-section, 
it is clear that the Registrar has power ta 
examine the record cf any proceeding 
before any authority subordinate to him 
in which no appeal lies. Admittedly, na 
second appeal lies in this case, The short 
question for consideration is wheth=r the 

. Deputy Registrar is-an authority sub- 
ordinate to the Registrar, so that the 
power of revision can be exercised. 

3. By Section 3 (2), the State 
Government, may, by general or special 
Order, confer on any person appointed to 
assist the Registrar, all or any of the 
powers of the Registrar under ths Act 
to be exercised within such local limits as 
may be assigned by the Registrar. There 
is no dispute that the Deputy Resistrar 
has been conferred upon the power by 
the State Government to hear a>dveals 

. against awards passed by the Assistant 
Registrar which may be assigned 
by the Registrar to him. Section 139 (2) 
(b) makes the position clear that where 
the Deputy Registrar decides a case as an 
original authority. the appeal can be 
heard by the Registrar. It gives an in- 
dication that the Deputy Registrar is. an 
authority subordinate to the Registrar. 
4, Taking all these sections toge- 


ther, it seems quite clear that the Ceputy . 


Registrar is an authority subordinate to the 
Registrar and a revision lies to the Regis- 
trar even against an order passed by the 
Deputy Registrar in exercise of his appel- 
late power conferred on him by the State 
Government. i 

5. We find no merit in this appli- 
cation which is accordingly dismissec with 
costs. Hearing fee is Rupees 100/- (one 
hundred). 

A. MISRA, J.:— 6. I agree. 

Application dismissed, 


AIR 1971 ORISSA 255 (V 58 C 82) 
G. K. MISRA, C. J. and A. MISRA, J. 


A. Seddique, Petitioner v. State of | 


Orissa, Opposite Parties. 


O. J. C. No. 1039 of 1970, D/- 26-2- 
1971. 

Motor Vehicles Act (1939), Sec. 45 (3) 
and (4) —Manner of paying security de- 
posit — Government cannot direct making 
of security deposit in shape of National 
Savings Certificates instead of cash. 


A direction to the applicant for grant - 


of a new permit for making a security 
FO/GO/C883/71/AKI/K. 
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deposit in the:shape of National Savings 
Certificate instead of cask does not con- 
stitute the manner of depositing the 
amount contemplated by Section 45 (3), 
because a National Savings Certificate - 
cannot be construed as an ‘amount’. A 
National Savings Certificate is issued in 
the name of the purchaser of the same. 
He can only pledge the Certificate by .way . 


' of security under the relevant rules. 


Pledging -of such a certificate will not 
tantamount to making deposit of an 
amount, It constitutes furnishing of 
security by way of pledging a certificate, 
just as, pledging or giving security of any 
other property. Section 45 (3. requires 
deposit of the security amourt and not 
furnishing security in any marner. 

. (Para 6) 


Moreover if the deposit of the 
amount by way of security is required to 
be made in the shape of Natioral Savings 
Certificate, it works out to the prejudice 
of the applicant inasmuch as he gets re- 
fund of a lesser amount than that to 
which he is entitled, as under the rules 
regulating the. Certificate before expiry 
of -7 years, the holder of the certificate 
gets only the surrender value which is 
something less than the amount paid for 
it. (Para 7) 

The contention that requiring the 
security deposit to he made in cash will 
necessitate opening of a new Head or sub- 
head in the Treasury accounts or entail 
risk of misappropriation or deley in mak- 
ing refund is entirely extraneous to the 
question of Government’s power to “give 
such a direction. (Para 8) 


Ranjit Mohanty, for Petitioner; 
Standing Counsel (S. T}, for Opposite 
Parties. 


A. MISRA, J.:— The petitioner is 
engaged in the business of transport of 
goods by public carriers on obtaining per- 
mits under the provisions of the Motor 
Vehicles Act, 1939 (hereinafter to be re- 
ferred to as the Act) from. the concerned 
transport authorities. He filed this appli- 
cation under Article 226 of the Constitu- 
tion to quash the Notification issued 
by- the State of Orissa (Opposite 
Party No. 1) in S. R. O. No. 633/70 at 
Annexure 1 by which every applicant for 
grant of a new ‘permit is required 
to deposit the security amount in 
the shape of National Savings Certificate 
instead of depositing the same in cash 
It is alleged that such a direction is be- 
yond the competence of Opposite Party 
No. 1 and if security is furnished by way 
of _ ‘National Savings Certifcate, the 
petitioner is adversely affected, inasmuch 
as, he will be deprived of a portion of 
the amount given as security. because 
National Savings Certificates which- are 
issued either for a term o? 7 or 10 years 
will be subject to deduction of certain 


< Taw regulating issue and 
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amount of discount in case they are 
encashed prematurely where the anulieant 
becomes entitled to refund. 

2. Opposite Parties resist the ap- 
- plication on the ground that Section 45 (3) 
of the Act authorises the State Govern- 
ment to direct by notification the manner 
in which the security deposit is to be 


made, and as such, the present direction | 


is within their competence. Secondly, 


” it is stated that if security deposit is 


taken in cash, it will necessitate opening 
of a different Head in the Treasury and 
will entail risk of misappropriation or 
delay in making the refund. 
3. The impugned Notification runs 
as follows : — 
“S. R. O. No. 633/70 — In exercise of 
the powers conferred’ by Section 45 
of the Motor Vehicles Act,. 1939 (Act IV 
of 1939), the Government do hereby direct 
that every applicant for the grant of a 
new permit under Section 46 or Section 54 
shall deposit by way of security the fol- 
lowing amounts in shape of National Sav- 
ings Certificate along’ with his application 


(1) Application for Stage Rs. 200/- 
Carriage permit Per Vehicle. 
(2) Application for Public Rs. 100/- 


‘Carrier’s permit per Vehicle” 
4, It is not disputed that under 
encashment of 
National Savings Certificates, they can be 
fssued only for Terms of 7. or 10 years 
and if they are sought to be encashed be- 
fore maturity, the holder is entitled to 
receive the surrender value as provided in 
the tables therein. This surrender value 
is less than its face value and ranges be- 
tween Rupees 98.50 and Rupees 98.75 for 
every hundred rupees according to the 
length of period which has expired after 
its purchase before it becomes mature. 

5. This being the position, it is to 
be seen whether the direction in the 

impughed Notification for furnishing the 
security deposit in the shape of National 
Savings Certificate is a valid one in the 
light of the provisions of the Act. The 
two relevant provisions which require 
careful examination are sub-sections (3) 
and (4) of Section 45 which run as fol- 
lows :— . 

“45 (3) Every applicant for the grant 
of a new permit under Section 46 or Sec- 
54 shall deposit, by way of security, wi 
his application an amount in such manner 
and at such rate not exceeding rupees 
two hundred per motor vehicle as the 
State Government may with reference to 
each class of vehicle, by notification in the 
official Gazette, specify. 


(4) The security furnished under sub- 
section (3) may be forfeited in whole or in 
part by the transport authority if it is 
satisfied that the application was made for 
the purpose of preventing the issue of a 
temporary permit under Section 62 and 
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the whole or ‘part of it as has. ot been 
forfeited shall be refunded ts the applicant 
as soon as may be, after the disposal- oË the 
application. 

Provided that no such forfeiture ‘shall 
be made unless the transport authority 
has given the applicant a reasonable 
opportunity of being heard.” 

6. The first contention on behalf 
of the petitioner is that sub-section (3) 
requires deposit of an amount by way of 
security and the power given to the State 
Government is restricted to specifying the 
manner and rate of the deposit. This be- 
ing the provision, the security required 
is the deposit of an amount and the power 
of the State Government is limited to 
specifying the rate at which and the 
manner in which the deposit is to be made 
by the impugned Notification, Opposite 
Party No. 1 has directed deposit of the 
amount in the shape of National Savings 
Certificate. The direction for making the 
deposit in the shape of National Savings 
Certificate does not constitute the manner 
of depositing the amount, because a 
National Savings Certificate cannot be con- 
strued as an “amount”. A National Sav- 
ings certificate is issued in the name of 
the purchaser of the same. . He can only 
pledge the same by way of security under 
the relevant rules. Pledging of such a 
certificate will not tantamount to making 
deposit of an amount. It constitutes 
furnishing of security by way. of pledging 
a certificate, just as. pledging or giving 
security of any other property. Sec- 
tion 45 (3) of the Act requires deposit of 
the security amount and not furnishing 
security in any other manner. The im- 
- pugned Notification giving such a direc- 
tion cannot be construed as specifying 
the manner of deposit of the amount.. As 
the impugned Notification instead of 
specifying the manner of depositing the 
amount, in substance specifies the nature 
of security to be furnished, this conten- 
tion must prevail. 


T. The second contention on behalf 
of the petitioner is that under sub-sec- 
tion (4) of the Act, an applicant is entitl- 
ed to refund of the whole or unforfeited 
portion of the security deposit after dis- 
posal of the application. As already stat- 
ed under the rules regulating National Sav- 
ings Certificates before expiry of 7 years, 
the holder- of a certificate gets only the 
surrender value which is something less 
than the amount paid for it. In a given 
case, the applicant who furnishes security 
by way of National Savings Certificate 
becomes entitled to refund of the amount 
paid by him as security or unforfeited 
portion of it after disposal of his applica- 
‘tion. If he seeks to encash the certificate, he 
gets only the surrender value which is 
less than the amount to which he becomes 
entitled by way of refund. Thus, the con- 
sequence is that if the deposit of the 
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amount by way .of security: is required to 
be made. -in the shape-of National Sav- 
ings Certificate as directed in the impugn- 
ed Notification, it works out to ‘the pre- 
judice ofthe ‘applicant, .-inasmuch as. “he 
gets. refund of ‘a lesser amount than that 
to: which he-is entitled..: Hence, the direc- 
tion .in the impugned Notification to de- 
posit. the security amount in:the share of 
National. Savings” Certificate is not zon- 
sistent with the requirements of .sub-sec~ 
tions (3) and (4). Onvthis ground also. the 
direction: in the impugned Notificetion 
cannot. be sustained. 
8. .The argumént wavenced by 
learned Standing Counsel that requiring 
the security deposit to be made in zash 
will necessitate opening of.:a new Head 
or sub-head in. the ` Treasury accounts or 
entail risk -of misappropriation or d=lay 
in making refund is entirely extraneous. to 
the question under consideration. Trese 
difficulties and .apprehensions can be 
safeguarded against by providing aporo- 
priate instructions-or: rules in the metter 
of: deposit: which will prevent such abuse 
or risk? On’ the aforementioned two 
grounds we are clearly-of opinion that 
the impugned Notification: not being in 
consonance with sub-sections: (3) and (4) 

is liable to be struck down. 
> .9 . In-the-result, we allow the writ 
application and order that a writ of. man- 
damus: be issued quashing the impugned 
Notifi¢ation.. In the circumstances of the 
case, there will be no order as to costs, _ 
. G K.. MISRA, C. J.:—: 10. I 


‘agree, =~ ; ‘. 
od” ste Petition allowed. 
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G. K. MISRA, C. J. AND A. MISRA, J. 
i Surendra Kr. Rout, Pétitioner v. The 
State of ‘Orissa ° and others, Opposite 
‘Parties... 
ot O. J: C. No.: 580 of 1970, D/- 25-2- 
4971. F 
a Panchayats: — Orissa Gran Pancha- 
yats Election Rules (1965), Rule 29 — Re~ 
jection of nomination paper — Candidate 
duly qualified: under Section 11 and not 
disqualified under Section 25 of the Act — 
Nomination paper cannot. be ` rejezted 
merely on ground that nomination paper 
mentions ward serial number in a column 
meant for Assembly electoral roll number 
in application form. (Paras 5 aml 7) 
: S. Misra (2), for Petitioner; Advozate 
General, for Opposites Parties. 
`” AY MISRA, J.:— The petitioner filed 
two nomination papers aa election to the 
‘office of Sarpanch - Aruha Gram 
Panchayat in response n the notice issued 
by the Election Officer (Opposité Party 
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‘appointed time, . date 
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No. 2). ‘Though no objection had been 
filed to these nominations, Opposite Party 
No. 2 rejected the same without assigning 
any reason: The petitioner alleges‘taat he 
possesses all the requisite qualificaticns for 
election to the said office. and does.not 
suffer from any of the disqualifications 
provided u/s. 25 of the Orissa Grama 
Panchayat Act. After. rejection oZ peti- 
tioner’s nomination,,. Opposite Party Nos. 3 
and 4 contested the election and the re- 
sult is yet to be published. On these 
allegations, he prays, for a writ quashing 
the order. rejecting his nomination by 


Opposite Party No..2 and cirecting hold- 


ing of a fresh. election. 


2. © This writ applicazion was filed 
on 11-6-70 .and on that date, the Court 
passed’ an order of interim stay of publi- 
cation of the result. No counter was filed 
and the facts averred. in the petition are 
not denied. 


3. There is no "dispute that ‘the 
petitioner filed two nomination papers as 
at Arinexures 1 and 2 ‘and Opposite Party 
No. 2 -passed- an ‘order’ ‘of rejection with- 
out giving any reason ‘for the said rejec- 
tion. There-is also rio dispute that except 
in respect of the ‘entry in Columr 5 of 
the ‘nomination paper given in Form No. 4 
there is no‘other defect in the remaining 
entries contained therein. So also it is 
not disputed that ‘the petiticner is cualifi- 
ed for election u/s. 11 and does not suffer 
from any of the disqualifications enumera- 
ted in Section 25 of “the Orissa Gram 
Panchayat Act, 1964 (hereinafter to be 
referred to as the Act). i 

4... The two ' ‘points: urged at the 
time of hearing are as follows: (1) whe- 
ther it was within the jurisdiction of Oppo- 


‘site Party No. 2 to reject the nomination 


paper~when petitioner possessed the’ re- 
quisite qualifications u/s 11 and: do2s not 
suffer from any disqualification u/s 25 of 
the Act, even if there is any error in the 


‘particulars’ furnished” against any of the 


entries in. ‘the nomination ‘application 
given in Form No. 4 and (2)-wheth=r the 
information furnished in the ‘nornination 
application in Form No. 4 suffers from 
any error or mistake:. 


5. Point No. 1:— Rule 29 of the 


‘Orissa Gram Panchayat Election Rules, 


1965 (hereinafter to be referred 
the Rules) runs as follows :— 

"29. `The Election Officer shall at the 
and place receive, 
nomination papers. separately -for. the 
office of members and, Sarpanch in Form 
No. .4 and scrutinise them in the’ presence 
of the. candidates, their: vroposers and 
seconders, if any, who may be present. 
If he finds that the candidazes are duly 
qualified in accordance with the brovi- 
sions of Section ll:and not disqualified 
under any of the clauses of Section 25 of 
the Act,‘the: shall approve “their candida- 


to ‘as 
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ture. Objections,.if any, filed in the 
course .of ‘scrutiny:;shall be enquired into 
summarily by: the Election Officer and his 
decision. accepting or rejecting the nomina- 
tion papers Shall be endorsed on the body 
of the nornination. papers with reasons for 
the decision.” ` a 


In the present case, iE bs bren’ + polite 
out that, inthe entry against: Item. No, 5 
of the nomination: ‘application’ given “in 
FormNo: 4. prescribed under ‘Rule 29 `of 
the Rüles, the ‘serial No. is given“as 22 
while the column ` requires ‘the electoral 
‘Roll’ No. of a’ candidate. ‘Assuming `“ that 
No. 22 is riot-the electoral roll number ‘of 
the candidate, but ‘it is the serial No. in 
the register. maintained for the ‘ward 
u/s:'9 of: the Act, at the worst, it amounts 
to: an: error‘in giving --the--.electoral- roll 
No: Under, Rule 29 of the: Rules . re- 
produced -above, .if the -: Election Officer 
finds a candidate duly qualified‘in accord- 
dance with; Section 11, and ,not: disqualifi- 
ed under any..of the clauses of Section 25° 
of the-Act,,he shall approve his.candida- 
ture. Neither in the Act nor-in.the Rules 
there is ‘any provision for.-rejection of a 
nomination .if.an-error is ‘committed. in 
respect. of . any ‘particular’. required - to “be 
mentioned in the, nomination. -application 
in Form No. 4. When . admittedly -peti- 
tioner. possessed. the qualifications u/s: 11 
and did ‘not suffer from any of the dis- 
qualifications enumerated in Section. 25 of 
the Act, it was_incumbent:-:; 
Party No.;2-to approve his candidature. 
‘On ‘this. ground ‘alone: the order. of Tejec- 
tion is liable to be. quashed. ae 


4- ‘Apart from. it,. when the serial no, in. 


the. ward repister:- as..provided' in -Sec- 
tion: 9 of the Act .has been’ - given; . there 
could‘ not have been . any .difficulty: ‘in 
-knowing the:-electoral-roll-No., even if-the 
-Assembly- constituency. roll no‘ is consider- 
ed to be the correct oné. During-the course 
of arguments, : learned: Advocate . Géneral 
-produced before us: the electoral roll of 
the Assembly ` constituency: so far it. re- 
lated to that Gram as wéll:as the regis- 
‘ter maintained: u/s 9..which was prepared 
_by splitting. up of .the-. Assembly .-roll 
wardwise. Though in the register maintain- 
_ed u/s 9. consecutive serial, Nos. for. each 
“ward are given against. every entry.. there 
‘is a column © showing”: thè” . Assembly 
{electoral roll number. Therefore by--men- 
tioning the ward serial no., the Assembly 
électoral toll no,’ ‘was also’ ‘available. This 
.|being so, even if? it ‘be’ ‘assumed ‘that ‘the 
Assembly’ electoral roll no, was a require- 
Jmént to, bè given in-the ` form, that being 
available by reference to the ward serial 
jno., there was -no’ valid. reason" for, reject- 
sng: the nomination. i ; : 


A 


6. | Point No. 2: — ‘The audstion for 
-consideration ‘under -this point relates. to 
the correct ‘electoral roll no:-of a candi- 
date contemplated in-. column ‘5 of ‘the 


- S.K. Rout.*v.; State. (A: Misra. J.) `. 


“voters therein carry serial nos; 


on Opposite. 


-beén- mientionéd.. 


materially affected’: 


A. I. R.- 


Form...;Neither the :provisions ‘of the Act 
nor; the Rules are clear on the point. At 
the: same time. ~ the requirements -of 
these different columns are'clear. from a 
scrutiny.-of the.different, items required to 
be. filled -in. -Itis not disputed that- u/s 
4 (1) of ‘the Act, so much ‘of. thes. elec- 
toral .rolt of any ‘Assembly... constituency 
for the time being in force as relates to.the 
Grama shall- be -deemed -to` be ‘ the.:elec- 
toral roll. in: respect. of that’ Grama. An 
electoral roll of an. Assembly constituency 
includes a. number ‘of Gramas ‘and -the 
The serial 
no. appearing in-:that roll coristitutes the, 
electoral roll no.. of-a voter: ‘Section 9 


. requires splitting up of the: portion of thè, 


electoral . roli of the Assembly” consti- 
tuency: relating to a Grama: wardwise-and - 
embodying them in: a register for :.each’ 
ward. -: This wardwise’:register contains 
consecutive . serial - nos: of the voters for 
edch ward, : ‘besides. .containing. the ‘elec-: 
toral roll no.:.in the.. Assembly. ‘“consti- 
tuency. Froma: comparison.:of~ these: 
provisions;. it:is=clear’ that. ‘the’ electoral 
roll nó. both u/ss.:4 :(1) and 9 “are the. same 
while in. the case:of the latter, -besides 
the electoral ‘roll. no,’ there is. a serial No. 
for each ward: ~ ae k 

A EN “Coming to Form: No: 4, so far as 
the. -proposer and -seconder ‘are concerned, 
the serial no. in ‘‘the’electoral roll-is re- 


‘quired ‘to ‘be ‘given; while .with’ regard to 


the ‘candidate;. his. electoral .roll no: is. to 
be mentioned. This makes ‘it clear that 
so far as the proposer and seconder: are 
concerned .what;is required to be men- 
tioned is the serial No. in the wardwise 
register maintained. u/s. 9, while as re- 
gards the candidate his electoral roll no, 
as appears in-the Assembly - constituency 
which - -is also carried into the. wardwise 
register is _řequired . -to` be .mentioned. 
Therefore in our opinion, in’ .the’ present 
case, ‘the serial’ no: of the “ward given 
against Column 5 was an _ error and in 
itsplaée, the electoral roll ‘no:- as’ in the 
Assembly constituency which also appears 
in the wardwise. register -should “have 
“In. spite’ of this’ defect, 
for ‘the reasons’. ‘mentioned under point 
No. 1. wé find that the order rejecting the 
nomination ofthe petitioner cannot. e 
sustained. .The result of the election’ aftér 
illegally eliminating’ the petiiioner. from 
contest - must -be. bene to have - ‘been 


8. ‘Hence; we allow the Weit appli- 
cation, ‘quash ‘the arder of’ rejection “of no- 
mination of. the, petitioner: -as; well .as 
the, election“ ‘held after eliminating. him 


from contest -and direct issue of. a .. writ 


of. mandamus to, Opposite Party Nos. 1 


-and:-2 “to hold: a fresh . election” for, the 


Office- of Sarpanch accepting the nomina- 
tion of the petitioner. as valid. “In' the 
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circumstances. of the case there will b2 no 
order-as to costs. - a is 
G. K.. MISRA, C. J.:— 9: I 
agree, e pi Ae y 
. . Petition allowed. 


AIR 1971 ORISSA 259 (V 58 C 84) - 
-G.-K. MISRA, C. J. AND A. MISRA J.. 

Brundaban Ch. Mohanty,. Petitioner 
v. D. I. of Schools. and * others, Oppasite 
Parties. A bela, mn i 

O. J. C. No. 780 of 1970, D/-° I7-2- 
1971. ? 
- (A) Education — Orissa Education Act 
(15 of 1969), S. 7 — Members of the public 
have no right to constitute a manezing 


committee of a: private institution in that . 


locality — (X-Ref.— Orissa Educetion 


Code (1953), Article 306). ‘(Paras s; 7) 


(B) Education — Orissa Eduction 
Act (15 of 1969), S. 11 (1) — Dissolction 
of an existing managing committee o~ an 
educational institution and reconstitc tion 
‘of other by the ‘District. Inspector of 


Schools, is- without jurisdiction — 
(X-Ref.:— Orissa Education Code (1353), 
Article 41). : ; ' 

i es (Pare 10) 


The power of supersession of an exist- 
ing Managing committee or Governing 
Body vests in the Director of Public In- 
structions subject to‘ the conditions nen- 
tioned in Section 11- (1). (Paras 9 13) 
Cases Referred: Chronological Faras 
(1971) AIR 1971 Orissa ee 58) = 
` O. J. C. No. 730 of 1970, D/- 19-1- 
.'1971, Lakshman -Moharatra v. State 
‘of Ořissa `` l 


. .G, Rath, for ` Petitioner; Advccate 
General and R. C. Ram, for Opposite 


Parties. ; 
‘' A. MISRA, J.:— The facts on wnich 
this writ application is founded’ in brie? are 
as follows: The District-Inspector of Sckcols 
Bhadrak (Opposite Party No. 1) by his 
letter dated 17-7-70, copy of which is-at 
Annexure 3.to the writ application om- 
municated’.to the petiticner his approval 
of the re-constituted Managing Committee 
of the Kausalya M.-E. School at a prblic 
meeting. ` The letter runs as follows :— 

“Office of the District Inspector of Schools, 

Bhadrak. : : 


To, i - k $ 7 : 
The Secretary, Kausalya M. E. Sckcol, 
Rampur. i S 


Sir, a - 
The Managing Committee recorsti- 
tuted in a public meeting for Kausalya. 
M. E. School, Rampur is hereby approved. 
The names of the members of Managing 
Committee are furnished below. $ 

T A -XX - XX 

Copy forwarded -tò Sri Brundaban 
Ch. Mohanty. Ex-Secretary of Kavselya 


FO/GO/C879/71/YPB...- ees, 
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M. E. School: for information. and neces- 
sary action with reference to his: applica- 
tion- dated .28-6-70. He is requested to 
hand over: charge to the: rewly: elected 
Secretary: Sri Ram ‘Chandra Muduli 
immediately for smooth management of 
the School. oS 


Sd/- K. B. Khuntia 


District Inspector of Schools. 
' “Bhadrak.” _ i 


2.. l According to the petitioner,.hée | 


originally founded the School with about 
Rupees 10,000/- contributed ` by. him: and 
the managing committee which was form- 
ed in 1961 has been continuing with some 
changes of the members therein of which 
he continues. to be the ‘Secretary.: Oppo- 
site Party No. 1, during his inspection 
found that the School building had been 
left without repair and was not sufficient 
to privide accommodation ta the students. 
Therefore; in his inspection note, he made 
a suggestion that the President of the 
School and the Sarpanch, Ramkrushnapur 
are to take initiative in the maiter, call a 
public meeting and take steps for forma- 
tion of a healthy managing committee at 
such meeting. Some villagers claimed to 
have elected a new managing committee 
at a public meeting held behind the back 
of the petitioner. Petitioner communicat- 
ed his protest against this action of his 
adversaries to Opposite Parzy No. 1° and 
requested, for holding a fresh public meet- 
ing on 6-7-70. On the direction of Oppo- 
site Party No. 1, such a meeting was 
called on 6-7-70 but due to disturbances 
caused by the adversaries of the petitioner, 
the meeting had to be abandoned and no 
committee could be ,formed. In spite of 
it, the adversaries of the ‘patitioner com- 
municated a list of members of the manag- 
ing committee alleged to have been elect- 
ed at the public meeting heli on 6-7-70 to 
Opposite: Party No. 1 who, by the impugn- 
ed order, according -his approval and 
directed. the petitioner to make over charge 
to Opposite Party No. 3. This order of 
Opposite Party. No. 1.is challenged main- 
ly on the ground that the public have no 
right to elect a managing committee and 
that it was outside the 
Opposite Party No. 1 to dissclve the exist- 
ing managing. committee and give ap- 
proval to a new managing committee, ° 


3. — In the counter-affidavit filed-on 
behalf of Opposite. Party. Nos. 1 to 7. 10 
and 11, the following facts are stated: 
Though Opposite Party No. 1 on noticing. 
several acts of mis-management and neg- 
lect by the existing managing committee 
could have taken steps: to-recommend to 
the Director of Public Instruction to 
supersede the old managing committee and 
reconstitute another in its place under S. 11. 
of-the Orissa Education Act, 1969 (herein-. 
after to be referred to as the Act}. he pre-. 


_ ferred not to resort to this drastic step, 


$ 


jurisdiction of - 
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the public themselves would sit at a meet- 
ing and. reconstitute a healthy :managing 
committee for better management of ' the 
School. Accepting this. suggestion-at°a 
public meeting held-on 25-6-70,.a new 
managing committee was formed ‘and. 
report to that effect was.received by Oppo- 
site party No. l.on 27-6-70. However, 
receiving a letter-of protest from the peti- 
tioner on 28-6-70, Opposite Party No. 1 
_ directed for holding a- fresh public meet- 
ing for selection of the managing com- 
mittee. on.6-7-70. “At-the said meeting; 
two of his. representatives were ' present; 
8 of the members of the managing com- 
mittee were. elected: unanimously. “and 
the’ President: signed..the resolution. On 
` receipt of this resolution, Opposite- Party 
No. 1 accorded his’ approval and issued 
the impugned. order. - It is’stated: that the 
provisions of the Act do. not. take. away 
the right of the public to re-constitute a 
managing committee under the ‘provisions 


contained im. Article 306- `of the’ Orissa. 


Education’ Code’. reád ‘with Section” 7 -of 
the. Act. nor, -does it affect the . right of 
Opposite Party ‘No.-1 to re-constitute 
such a Committee u/s. `41 of: the Orissa 
Education Code ereina uen to -be pete 
ed: to as the Code). es ey G 


4. Without ‘détermining which’ of 
the two rival versions ‘put’ forth is correct, 
we’ would for the purpose of this. “writ 
application, assume ‘the. facts Stated in the 
counter-affidavit’ of “Opposite Parties to 
be correct and proceed to consider .the 
points . that are. raised.. on that, SERINE 
tion. z 


À Be Mr. Rathe on behalt “ot ‘peti 
tioner™ advanced the following ` ‘two con- 
tentions: ‘'(1) -In: view ‘of the provisions 
‘contained in . the. Act ‘and < the Code, 
Opposite Party No,.1° has no , powér or 
authority to dissolve the existing manag~ 
ing. committee or reconstitute “another in 
its-place and (2).the public, as ‘such, cain 
not claim to have any power tos elect or 
constitute a managing committee: ‘for a 
private institution, . = = pis 


6.. ‘We would take up “the second . 


peint. first:.-The question ‘is .: whether: the 
public have any -right -to elect a managing 
committee -for- a private educational in- 
stitution. It is not disputed that such an 
institution ‘is in-the naturé of a trust and 
the right of management of the trust rests 
with the founders. Even if it be assumed 
that members of the: public ‘had given 
donations or contributions. at’ the ` time 
of: foundation of the trust;:as claimed by 
some of' the Opposite Parties, they do not 
thereby: become the founders of the ‘trust, 
Therefore in the absénce: of ‘averment’ or 
proof that -the -local -public ares “the 
founders ‘of ‘the trust. _ prima: facie,” ee 


ji ing committee to manage -the rusk sot 





B. C..Mohanty -v.. D; L, Schools (A: Misra J. j 
and suggested: that it would: be better .if 


: "Director. of 


A.L R. 


T. The next- contention is ‘that 
Article 306 of the Code read with Sec- 
tion 7-of the Act confers a. right in the 
public to elect a managing committee, 
Section 7’ of the. Act runs as follows :— 

“7 (1) Every private . educational in- 
stitution shall have a managing committee 
or governing body, “as the case may be 
constituted in’ accordance with the rules 
made in that behalf -failing- which :the re- 


cognition granted ;to the institution may: - 


be withdrawn by the State Government. 

` (2) A’ managing committee or govern- 
ing body constituted after the commence- 
ment of this Act in: respect of- any aided 
educational institution shall, before. it 
starts functioning as such, obtain the ap- 


. proval’ of the prescribed authority in the 


Pee bed mannet. ; 

x og age ges 
pene 306 of ie Code only provides that 
the rules’ fcr the constitution and term 
of office of managing committees contain- 
ed in Article 286.o0f the Code should be 
adopted- by the: managing committees of 
aided Schools subject to such modifications 
as, the Director may. approve. These pro- 
visions do not directly or indirectly- con- 
fer or create any power in the „public, as 
such, to constitute- a managing ~“ com- 
mittee for a private . institution. .. There- 
fore. the contention: of , Opposite . Parties 
that. the members iof the., public. have a 
right: to constitute a- managing committee 
of a- private institution in that. docality.. is 
eerie! without force. ” x 

Point No, 1:— Section: : a: (1) 
aih the Explanation, Section 27 (1) and 
(4) of the Act and Article 41 of the Code 
are relevant for a consideration” of this 
point. . For ‘easy reference, -the said .proyi-~ 
sions are extracted hereunder:— _ . . 


oo. Le (1) without prejudiċe to the provi- 
sions contained -in any other law for the 
time being in force, whenever it: appears 
to. the Director -of Public Anstruction that 
the: managing committee ‘or; as the : case 
may,be, the ‘goverriing body of any. educa- 
tional institution has. neglected or. failed 
to perform any .of the duties imposed by 
or under this. Act or ‘the rules -made 
thereunder he -may > after: giving’ the 
managing. committee or governing: body 
a reasonabl2 opportunity for showing 
cause against the proposed „action and 
after considering the cause, if. any, shown, 
supersede the ` managing committee or 
the governing body. _ 
i, $ Koo Koc Eee Xo x 
- . Explanation :—: ` * The expression 
-public Instruction” shall 
mean the Director of Public Instruction 
(Higher Education): inthe case of*colleges 
and the Director -of Public: Instruction 
(Schools) in nn case ofi Schools. 
X: - -X 
27. KS The State Ghee may. 


` after previous publication, make rules for, 


a 
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carrying out all or: ‘any got the purposes 
of this Act. ` R 

X- EE x -x A e e ett 

(4) Until rules are mádë under this 
Section, the rules contained 'in ‘the Crissa 
Education: Code which: were in-force im- 
mediately prior to the coming into force 
of this Act shall, in so far as they are not 
inconsistent with the provisions of this 
Act or of the Constitution; be -deem=d: to 
be rules.made under.this Act. ; 


. 41, In case of disputes between : the 
managing committee or _ Advisory... com- 
mittee of School ‘and the. local public, or, 
among -the members themselves of the 
managing committee or Advisory . Som- 
mittee, the ‘Inspector of... Schools should 
obtain: the opinion of the District- Magis- 
trate before giving his decision. Tha In- 
spector of Schools may reconstitute the 
ińahaging or- Advisory committee, if 
after consulting the ‘District - Magistrate 
he considers it necessary: to do so.” 


.¿. By the impugned .order at An- 
E 3, approval to the constitution of 
the new managing committee -elected at 
a meeting .of the local public held or 6-7- 
67 has.been:.-given. The:Act came into 
force -on 16-10-69. Therefore the validi- 
ty of the impugned order at Annexure 3 
is to be judged in the:light of the provi- 
sions of the Act. Under Section. u (1) 
of the Act, the power of supersession of 
an existing managing committee or govern- 
ing body vésts in the Director of. Fublie 
Instructidiis, ` ‘the conditions for exercise 
of this power being firstly, the com- 
mittee. or governing body” of the -educa- 
tional’ Anstitution. has neglécted or, failed 
to, perform any of `. the duties imposed 
by or under the Act or- the “rules made 


thereunder dnd sécondly, if it is intended - 


to, supersede . the, .. existing . -managing 
committee a reasonable opportunity is to 
be given for showing cause . aean tme 
proposed. action. 


- 10. In-this case, admittedly; E thé 
dissolution. of the existing managing com- 
mittee was not: done by | 
Public Instruction: who is the only aitho- 
rity empowered to do-it u/s. 11 (1)'cf the 
Act. Assuming that: the School’ building 
was left in a bad . state of repairs and 
did not provide - accommodation to-the 
students; as reported: by ‘Opposite: Party 
_ (No. 1, they only indicate: the neglect or 

failure on the part of the managing com- 
mittee to perform. its -duties as required 
under. the provisions.of: the Act and. the 
Rules. On the finding of such -neglect 
or failure of performance’ of ‘its duties, it 
was .for.the Director of ‘Public Instruc- 
tion to dissolve the - existing - managing 
committee: and reconstitute another. - It 
was not within the competence of Oppo- 
site Party ‘No: 1 or members’ of the publie 
to assume powers envisaged’in'S.11 ‘1) of 
the Act and effect dissolution. of the: exis- 
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the Director: of. 
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ting managing committee or reconstitu- 
tion of another. On this ground alone the 
impugned: order- according approval. to the 
new managing’ committee is Bele to be 
quashed. . 


AQ $ Section ‘97 of the’ Act confers 
the rule-making power ‘ the State 
Government. Admittedly, ne rules “have 


_ yet beèn framed.’ -Under sub-section (4), 


until rules are framed under  sub-sec- 
tion (1). „rules contained in the Code which 
were in force immediately prior to the 
coming into force of the Act, in so far 
as they are not inconsisten: with the pro- 
visions of the Act, shall be deemed to be 
rules made under the Act. Placing reli- 
ance on Article 41 of the Code, it is con- 
tended for Opposite Parties that the pro- 
visions . contained. therein is to be. deemed 
to be a rule in force under which Oppo- 
site Party- No. 1 was competent to. re- 
constitute the committee. - 


12. It is to:be considered firstly, 
whether. on the,-facts and circumstances 
of this case, Article .41 of the Code will 
be attracted and secondly, even otherwise, 
whether Article 41 can be considered to 
be a rule. still in force. ` 


` 13. Article 41°-refers to ~aleputes 
between the managing committee or ad- 
visory committee of a School and the 
local public or among the members them- 
selves of the managing committee or ad- 
visory .committee. ` In the. present .case,| . 
the reason, for dissolution of the previous 
managing committee and reconstitution of} . 
the new- one to which approval- was 
accorded is its- neglect to maintain the 
School building. in a proper condition, and 
provide - adequate. accommodation to. the 
students. . This is _ something different 
from the. ‘grounds, contemplated in. Atti- 
cle ,41. | .Therefore.. prima . facie, Arti- 
cle 41 of the. Code will have nio application. 
A similar question came ur for considera- 
tion before this Court in C. J.C. No. 730 
of 1970,-D/- 19-1-1971. = (reported in AIR 
1971 Orissa 273). There, it was held that 
Section 11 (1) of the Act is very. wide in 
its amplitude and would include in its 
sweep ‘the. essential. -features ‘prescribed 
in Article 41 ‘of the Code. Therefore, 
the .cases conceived in Article 41 would 
also come within the: ambit and purview 
of Section -11 .(1). ° This being so, Arti- 
cle 41-of the Code. éannot be treated. as 
a rule framed under the Act in view of 
its - inconsistency with Section 11 (1). 
The result is:that ‘all actions for superses- 
sion of the Committee..must therefore 
be taken,u/s -11 (1)-and, no, action ‘can’ be 
taken under Article 41. of the Code. . 


14, On the aforesaid analysis. and 
the reasons discussed above, the impugn- 
ed order at „Annexure 3 approving the 
new managing committee cannot~be sus- 
tained-and the old-committee shall’ be 
deemed to be continuing’as before, 


262. ori. [Prs. 1-4]. 
“15. In-the result,..we. allow- the 


Writ ‘application and order that, a. writ of 
certiorari be issued ;quashing the, impugn-: 


ed order. at Annexure: 2- and a writ of 
mandamus be issued against the. Oppo- 
site Parties not to interfere with the old 
managing” “committee; except m. accor- 
dance with law. . In ‘the. circumstances: of 


the case, ‘there’ will be no ‘order’ as to east. 


GK, MISRA., aC., I — 516. I 
agree, : ; 
toes Application ‘allowed 
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AIR- 1971 ORISSA 262 (V-58 C 85). -.:- 
os o G. K.. MISRA, C.. Je og u 
: Dula Gandatand -others, -' 
v. ,. Sénapatl Ganda- ‘and’ another," 
Parties. >- 
>! Civil Revn. No. 194 of: 1989, D= 5-2: 
1971, from Order of G. 5. “Patnaik, Sub: J: 
Bolangir; .D/= 20-2-1969: -° 5 
“Limitation ‘Act (1963), -Article 123- i 
Dite of: knowledge of “the :decree + To 
bind ‘down ‘the defendant by his own -ad- 


Opposite, 


mission: regarding “the -date of knowledge ~ 


of the ex parte decree ‘the ‘admission be 
‘clear. and unequivocal.. When. the naria 
‘are Harijans their -statements should. not 
þe- construed. mathematically.: Ta 
E -` (Para, ‘á 
ZS, c Mohapkiri oe v. s. Misra: for. 
F pation G. Rath, ' for:Opposite- Parties. 
© “ORDER :— In Title ‘Suit’ No: 34 “of 
1965 the plaintiffs asked: for-declaration 
of title:and-rectification of the réecord-of- 
rights alleged to ‘have’ . been” wrongly 
made’ in the name of the: defendants: AV 
Sex’ parte’ “decree was“ passed -ón 6th‘ of 
‘May, 1966. The defedants filed: an applica- 
ition for restöration `of the “suit: under 
Order 9;-Rule 13; C. P. on -Tth ' of- July; 
` 1966 alleging that the plaintiffs” trespassed 


upon ‘the’ land ‘6n 28th of June;'1966 after . 


declaraing that they. had obtained `- ‘an ‘ex 
parte’ dercee, - The defendants approached 
their Advocate ‘who ‘on inspection * of; re: 
cords- on 6th of July; 1966 came, to find 
that’ the’ ex. ‘parte decree’ had’ been passed 
on: 6th- ‘of May.. 1966. -A ‘miscellanéous 
case -was ‘registered in’ which Dula- Ganda 
‘{defëndant ` ‘No. D: “was > 
witness and two''other . witnesses: “were 
‘examined ‘who corroborated ‘his testimony 
‘that they came to ‘know’ of the -ex!parte 
“decree when the’ plaintiffs trespassed: upon 
ithe disputed land, on. 28th ‘of June; - 1966. 
{The learned Munsif rejected the’ ‘applica- 
‘tion for ' setting- aside the: ex parte- -detree 
elying ‘on. the’ statement --of' deferidant 
., No. 1 -to‘the following’ ‘effect 1 


: “After: coming: to know about this ex 
parte decree I’ myself and my: ‘brothers 
‘came to. lawyer. Chamra - Babu in ‘ ‘last 
J¥yestha, 


BO/PO/C6BO/71/GNB =: 2 e hoe. 





Dula Ganda.v. Senapati: (Misra -C, -J:),: 





Pétiticiiers 
; decree,- : 


: examined ` as’ a : 


“The ex parte decree ‘having been 


A.L-R 


passed in early part of last Jyestha it- can 
well be said that the petitioners ‘were 
aware of the ex parte decree soon after 
it. was passed. and therefore :they should 
have -come .up with: this. ‘application for. 
restoration - at ane. latest, by „the., end. , of 


` Asadha -1966,”: wet * oe 


A EES S 


In- appeal ae ‘trial Gane uant was 
confirmed: ‘and’ ‘ against the’ ‘confirming 


“order: dismissing’ the ‘application for resto~ 


ration this civil revision hasibeen ‘filed. - 


Ba QS Under’ “Article ‘123 ` of | the 
Limitation: ‘Act, 1963 (Act 36: “of +1963), to 
Sét Aside: a- décrée = passed: ex’: parte: ‘the 
period `of limitation is’ thirty days- from 
the date: of-the- decree - -or where the-sum+ 
montis: or notice. was not: ‘duly- served, when 
the applicant had ` nomira” oft ~ th 







i ‘Where, the: question: “of. limita- 
tion’ is- nvolved,- the Courts below..in the 
first instance should have directed , their 
attention to the fact whether ‘summons 
had not:..been :duly...served' in. this .‘case. 
If. sumimons::had.:been duly : served, : then 
clearly the application ` was. barred by 
limitation: as the'decree’ was .passed’on 6-5- 
1966 and: the. application under Order 9, 
Rule~13,-C. P.-C. was filed. on 7-7-1966. 
It is somewhat .remarkaDle that this aspect 


- of the matter raa oa the hotice: o Porh 
- the o below. : 


-Both thë . “Courts cane wave. 
cocata -on' the” ‘question whether ‘the 
application ‘for’ restoration was filed: with- 
in thirty days “from ‘the -date* of” ‘know- 
ledge. ‘According - to tke assertion ‘of. the 
petitioners. the date’ of- knowledge.” “was 
6-7-1966 :when or ‘inspection * ‘the “Advocate 


‘came to know that'an ex parte decree had: 


been: passed. :The. learned’ Courts bélow. 
did ‘not: accept this’ assertion ‘relying on 
the “statement of: defendant No. 1° «which 
has‘ ‘already been ‘extracted. “That state- 
ment does ‘not’ give an “unequivocal ad-. 
mission that the date of “knowledge was 
beyond “thirtv days: -from the daté of 
filing the application. On: the -contrary, 


the Courts b2low. committed ` an error. ‘of 
. record in, saying that theréx parte décreé. 


was .passed jin the: early part .of:Jyestha.' 
With reference to-the.almanac:of the year, 
1966 it, appears. that 1st of Jyestha fell’ 
on: 22nd of May, 1966 and-that:month èx- 
pired on _21st ‘of -June,:1966. Even if-the 
petitioners knew -about -the -ex ` parte 
decree 21. days before the alleged date .of 
dispossession, - that. is;.. om -28-6-19866,: the 
application. is within time: At any. rate, 
civil. rights. of parties. cannot ibe barter- 
ed. away by “such: speculative: inferences 
when. the. plaintiffs: did -not ‘choose: to ex- 
amine themselves: to «state. on -‘oath the 
exact date:of knowledge. To bind: ‘down 
the defendant s by. their. own.: admission, 

the admission -múst- be clear.. and-.unequi- 
vocal. Į: find-nothing:in the statement - of 


-defendant:No..1 to :show :that ‘the date-of” 


1971 


knowledge was beyond thirty days from 
the date. of filing of the application. 
At any rate the parties ‘are Harijans and 
their statements should not be construed 
‘mathematically. I am satisfied that the 
application: was. filed within thirty days 
from the date of knowledge. 


5. - The aforesaid finding however 
does not dispose of the crux of the matter. 
Without a further finding that no sum- 
mons was served on the defendants, the 
second part of Article 123 of the Linita- 
tion Act has no application. If summons 
had been served the period of limitation 
would be thirty days from the date cf the 
decree.. ‘For this purpcse it would have 
been -iiecessary to -remand the case to 
the Trial Court. But as the parties have 
been harassed by coming right up to the 
High Court it would be inexpedient to 
send thé case ‘back’ on remand. I would 
proceed .on the assumption that the plain- 
tiffs never assailed: the stand that sum- 
‘mons had not: been.served and ‘it is on 
-that assumption that both the Courts be- 
low proceeded to examine if the limita- 
.tion was with reference to-the second 
part of the Article. 


6:. ` In the result, the “judgrents 
of the: Courts below are set aside and 
the suit e restored to file. The civil 
revision - allowed. As a..concition 
precedent e defendants would. however, 
pay Rupees 100/- to Mr. Rath, the rlain- 
tiffs Advocate; by ‘1st - April, 71 failing 
which the civil revision would stand 
dismissed without further . reference to 
the Bench. 2 

Order accordingly. 


AIR 1971 ORISSA 263 (V 58 c 86) 
R..N. MISFA, J. |. 
Ippily Ramamurthy, Appellant v. 
Khetra. Praja- Ratna - and others, Respon- 
-dents. 
First Appeal No. 12 of 1965, “D/- 21-1- 
1971, from Order of N. Sarangi, Sub J., 
Berhampur. D/- 26-9-1964. 


Limitation Act (i908), ` Article 144 — 
Suit for partition by auction- purchaser 
' of undivided “ share — Limitation under 
Article 144 for a suit for partition br the 
purchaser of the Judgment-debtor’s un- 
divided share at a Court auction sale xuns 
from the date of delivery. of symbclical 
possession. and not from ‘the date of con- 
firmation of sale. AIR 1962 Orissa 147 and 
AIR 1964 Orissa 43 held no longer zood 
law in’ view or AIR 1966 SC 470. oe 
(Paras 6, 7) 
‘Cases "- Referred: ‘Chronological Paras 
(1968) AIR 1968 Raj:1 (V 55) = 
1967 Raj LW 228, Sachida Nand 
v. Mangi Lal 


EO/FO/C672/TL/GNB 


I. Ramamurthy v. K. F. Ratna (R. N. Misra J.) 


written statement: 


‘ed five issues. 


-taken on 10th October 1951 as 
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(1966). ATR 1966 SC 470 (V 53) = 
(1966) 1 SCR 628, ag 


Rao v. Narasimhaswam 6, 7 
(1964) AIR 1964 Orissa 43 7y 51) = : 

ILR (1963) Cut 855, Laxminara- 
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JUDGMENT :— The plaintiff is in ap- 
peal against the judgment and decree of 
the learned Subordinate Judge of 
Berhampur, dismissing his suit for parti- 
tion and allotment of’ one-Zourth share of 
the giputd properties; . . 

i The plaintiff claimed that his 
elder "brother Ipilly Rangayya was the 
manager of. the Joint family and had ad- 
vanced a loan to defendant No. 1. On 
the death of his brother Rangayya, the 
entire joint. family property came to be 
managed by the Plaintiff. He instituted 
a suit-against defendant No.-1 and obtain- 
ed a decree from the Court of the Sub- 
ordinate Judge, Berhampur. For satis- 
faction of that decree the undivided one- 
fourth interest of the defendant No. 1 in 
the disputed properties was ‘purchased 
by him under two sale certificates. The 
plaintiff took symbolical delivery of 
possession of the. disputed properties on 
10th October 1951, Thereafter, he insti- 
tuted the preserit suit on 10th October 
1963 for partition. 

3... Of the six defendants five ex- 
cepting the defendant No. 3 filed a joint 
They contended that 
the decree in the ‘earlier suit was not 
binding on them and the suit was barred 
by limitation. 

4, The learned Trial ‘Judge fram- 
The parties dispensed with 
oral evidence and the only question that 
was canvassed was the issue relating to 


6 
A. K. 


limitation of the claim. 


i 5e As'it appears there were two 
separate Court auction sales and these 
sales were confirmed on the 20th Febru- 
ary. 1951 and.10th May, 1951 respectively, 
Symbolical delivery of possession was 
. already 
indicated. The learned trial. judge rely- 
ing upon.a decision of this Court in AIR 
1964 Orissa. 43 (Laxminarasamma v. 
Ranganayakamma) came to hold that Arti- 
cle 144 of the Limitation Act of 1908 ap- . 
plied to .the: facts of this case and the. 
period of limitation _was to commence 
from the date of confirmation of sale: As 
the-suit was instituted on 10th October 
1963, that is. more than 12 years of- the 
date of confirmation of the two sales. the 
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learned Trial Judge came ‘to. conclude’ that 
the suit: was barred ‘by limitation... : He 
accordingly negatived relief: to-the plain- 
tiff. The: Plaintiff -has come ‘in appeal 
` against ‘this decree. ` z 


6. Two decisions" of this curt 
have taken,.the same view. The-first. one 
is the case. reported in: AIR 1962 Orissa 
147 “(Lakshminarasarima ` v.’ Ranganaya- 
kamma) and the second one is the case 
that has been referred ‘to’ by the learned 
trial Judge, namely AIR: 1964 Orissa’ 43. 
A number of earlier decisions of different 
Courts were taken into account. in. this 
. Court andthe- ‘ultimate. conclusion was 
reached that limitation: was to run- from 
the date of confirmation ‘of salė. - One of 
.the ‘earlier decisions - which: ‘took: the. same 
view is the case reported’? in» AIR 1961 
Andh Pra 279 (M. Narasimhaswami v: M. 
C. Venkata-Sivayya). 


in' appeal before the’ Supreme’ Court: and 
‘their ‘Lordships in’ their.reported: decision 
in AIR 1966 SC 470 (Manikayala* Raov. 
Narasimha’ Swamy) ‘reversed: the -judg- 
ment. ~ Sarkar ‘J. (as he: then was) and 
Raghubar Dayal J." delivered’ one judg- 
ment and -Ramaswami J:i- delivered: his 
judgment separately, but-the™ conclusion 
that was reached was’ one and ‘the’ same, 
-A` number of cases ‘were referted to` and 
it was- stated: in. paragraph : TETO a I 


“Having ‘expressed our ‘difficulties. on 
‘the matter let us. procééd on ‘thé assump- 
tion, without deciding ` it that Article 144 
As applicable. Even so. it seems to us that 
the suit.is not. barred” It-is not in dispute 
„that in’ order that the suit may be. barred 
vinder the Article ‘the ` defendant. must 
have been in. uninterrupted possession for 
twelve years before the date of. the suit. 
Now, in the present case. that was not. SO. 
By the delivery. -of symbolical. possession 
under the` order of November 6, 1939, the 
‘adverse’ possession” of deféndants. was in- 
terrupted.., ‘Time has, therefore, _to..com- 


-mence. to run from that-date and so-con-. 


‘Bidered -the’ suit `. Having been - brought 

‘within twelve. years of that ‘date, it was 
not barred under that. Article.” : 
Even. when the: .delivery. proceedings. were 
.said.tobe a nullity. their Lordships stated: 


” "It was however - -said ‘that the order 
for.delivery of possession made. in the -pre- 
“sent case was: a nullity -because. Sivavya 
and -his transferee who -had- purchased’ an 
undivided share in--coparcenary’ property 
‘were not entitled to any possession at -all. 
We agree that the order cannot be support- 
ed in law but we:do" not. see that it- was 
. -for this reason a nullity..- It isnot a case 
-- where the -order was without jurisdiction. 
It. was ‘a:case where thet. learned Judge 
making- the order had, while acting” within 
‘his jurisdiction, ‘gone. wrong in law: Such 
an order has full effect if-it is | ,not- ‘set 
‘aside, as it was not in this. case.” 
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This ‘decision of the: 
Andhra Pradesh High Court was .carried 


A.I. R. 
It was further, stated - ‘by their Lordships, 


“Ifthe person’ against whom adverse 
possession is sët up- shows that he had, in 
fact, obtained possession whether! lawfully 
or not’ that would interrupt any posséssion 
held adversely against’ him. “The question 
is whether there was, in fact, an interrup- 
tion of: the adverse. possession’: and. not 
whether -that interruption was justifiable 
in: law. Under. the order for delivery of 
symbolical -possession,.. whether it- wag 
legal-or ~ otherwise; -Prakasalingam: . did 
obtain, possession and this was.an interrup- 
tion. of .the adverse. “possession by ‘the 
respondents. _In respect-of the- present 
suit time under Article :144 must, there- 
fore;, commence from that, interruption.” 
The: same view:had ‘also been ` reiterated 
by Ramaswami.. J: -in his separate: judg- 
ment. Following this decision of their Lord- 
ships of the Supreme Court, a single Judge 
of the Rajasthan. High Court’ in- AIR 1968 
Raji 1 (Sachida Nand v. Mangi Lal) came to 
hold.that the period: of limitation .- was. to 
commence only from; the date. of- such 
symbolic: possession and not-from the date 
‘of confirmation of. sale: The learned 
single Judge had occasion to- refer to a 
number of cases including the earlier 
decision'.of this Court in ATR’ 1962 Orissa 
147 where the contrary view had ‘been 
adopted and -came ‘to hold that current of 
thought: must be taken oer be no ‘more 
good: law. : o $ 


T The decisions of this ‘Court have 


‘not’ been’ specifically referred to. by their 
‘Lordships ‘of the-Supreme Court, but the 


legal position seems to have been Set. at .- 


Test: by. the aforesaid decision in AIR 1966 


SC 470. The two decisions. of this Court, 
namely AIR 1962 Orissa 147 and AIR 
1964 Orissa 43 so far .as-they held. that 
limitation in similar, circumstances would 
commence to run froin the date of confir- 
mation ʻof: “sale, must be. taken to be no 
more #ood law. ‘The trial Court judgment 
is thus contrary to law as laid down by 
their - Lordships: of :the Supreme Court. 


It must be held that: the-suit having been 


instituted within “a period of 12 years pro- 
vided for under Article 144.0f the Limita- 
tion Act of 1908 was within. limitation. 


.The learned Trial Judge- took a wrong 


‘view of the law and had, Hemise: the 


: suit. 


8.. An other. aenda weré re ‘in 


“favour of the. plaintiff. The defendants had 


not raised a contest on any other -aspect 


‘in:the Trial Court. Therefore, the parties 
‘had agreed to dispense with oral evi- 
dence. Mr. Tripathy -contended before me 
‘that.as the parties had been misled then 
In view: of the-two. reported - decisions. of 


this Court and the judicial view has been 
subseauently changéd, it. is proper: to 


remand this matter to the trial.. Court 


for a fresh- determination wpon evidence. 
I do not think in the.facts” of this: case 


1971 | 
there would- be any force” in such: 2. re- 
quest, ` 
9. Once. it is. found. -that ‘the suit 
is‘ not barred by limitation, :there..is. no 
impediment in’: decreeing:. the plaintiff's 
suit. The learned trial Judge. had ‘s-ated. 
“The parties have dispénsed with thé 
oral-evidence on either side. - Excepting 
the question” of limitation” all other facts 
alleged in the-plaint are almost admitted 
by the contesting defendants.”.-. 
Mr. Tripathy has not shown that. this 


‘observation. of the:learned Trial-Jucge ‘is . 


erroneous: I‘would:accordingly.’ reverse 
the decree’ of the learned: Trial Judge, 
allow the appeal and decree the plaintiffs 
suit. So far as costs ate ‘concerned I hink 
it appropriate to .call upon both: parties to 
bear their own: costs’ throughout. . -. "= 


_ Appeal alicwed, 
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R.’ "N. MISRA, J. ae 
Shyam Sundar Behura, ‘Appellant v 
Basanta Samal and. others, Respondents. 

. Misc. Appeal “No: 47, of 1970, D/- 19+ 
4-1971,, from, order of.B. ‘N. Misra, Dist. Jas 
Cuttack D/- 8-1-1970. : l 

Civil P. C: (1908), . Se. 47. — | Question 
as to existence, 2 decree: —. The. baz . of 
suit under S; ..(1) also’ extends hto 
matters- oaie „forin. S. 47 (31 .— 
Hence an objection that the _ appellate 
decree sought to be executed was a rulli- 
ty for want of. proper substitution oi. one 
of the-.respondents must.be decided by 
the executing Court and not .by.a separate 
suit. AIR -1929 Cal 374 (EB) Rel.-on; AIR 
1965 Pat, 427. um and- AIR 1967-SC 1193 
Dist.. y (Paras 13, 15) 
Canes, Referred:: Chronological ” Paras 
(1967) -AIR 1967 sc. 1193- (V 54). = Hs 

- (1967)-1 SCR 147,.M. P. ‘Shree-- Ra 

:- vastava- v. Mrs. Veena ~ o Al 
{1965)- AIR 1965 Pat 427- A 52 = 

1965 BLJR 635 (FB), Awadh 
_ _ Bihari v. -Sudarsan Rai» Š 9 

(1929) AIR 4929 Cal 374 Na 16) = 

33 Cal WN-795 (EB) Lakshan - 2 
_ Chandra. Naskar- v.- _Ramdas a 

Mondal -- : 14 
(1892). .19 ‘Ind. App: 166. = ILR Iae e 

Cal 683 .(PC) :Prosuńno :Cóomar ` ; 

» Sanyal -v Kasi Das Sanyal: - -9 

'R. N. Sinha and? -Ashok' Mukherjëe, 
for Appellant; `D. Pe ae ‘for Respon- 
dents: : 
JUDGMENT!" Tile “Suit No. 5/55 
was instituted for ‘“ejectment ' Ë. fhree 
defendants. The defendants: were ` Pedan; 


On '7-2-56 the ai was” 
Title Appeal No: 50/56 carried ae 
the original decree was allowed on 1-4-59. 
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` Shyam ‘Sundar v. Basanta (R, N. Misra J.) . 
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A: second appeal -. (Second : ‘Appeal: No. 
257/59) was: dismissed.‘ir. this Court. 
Thus. the decree in the: title appeal was 
maintained.-. : 
© 9s. Title ‘Suit - No. 58/61: was in- 
stituted by Padan, Dharama and Suma 
Bewa,, respondent no. -4, for declaration 
that .the: decree- in. the Title Appeal’ No. 
50/56 was a nullity: on account of the fact 
that though Madan had died, his. -legal 
representatives had not-besn, substituted. 
In -the suit; the Court came to find. that 
Madan died on -3-5-57 and. Madan: died 
heirless. Suma, the present. respondent 
no. 4 was not his widow.~He thus found 
that there was no abatement cf the Title 
Appeal and the decree in that appeal was 
not a nullity. The suit was accordingly 
dismissed. The'-Appeal No. 253 of 1965 
carried ‘against the decree in the second 
suit was dismissed. on’ , 30-3-66.° Second 
Appeal: No. "299/66" instituted in thiş 
Court against . thé. appellate decree -was 
dismissed on 3-2-67.. `. 
‘8s On -27-7- -1966 Wrecutian -Case 
No.. "94/64 was instituted to execute the 
decree.,in..Title-Appeal No., 50/56,. Objec- 
tion was filed under section 47 of the Code 
that the decree was a-nullity:for want of 
proper . substitution, «That. objection. was. 
registered as Misc. . Case No, 314 of 1966. 
On 15-11-1967, . the- execution ..case, -was 
withdrawn and on 2-12-1967-- the 
miscellaneous - -proceeding | was _ dismissed 
for “non-prosecution, — -7 
1-4, .- The decree-holdez': levied - exe- 
cution. case: Nò.. 3/68 -against the- respon- 
dents 1, 2.and-3 for executing the decree 
of-: the’ Title: -Appeal - No. 50/56: He 
contended therein that: Madan had. died 
aoe A fresh objection under’Sec. 47, 
.P. C. on the -selfsame ground was 
a On - this occasion, -the ‘respondent 
no::. 4. also raised. the same- dispute. 
Miscellaneous Case No. 90/68 was regis- 
tered on: the basis-of ‘the’said objection. 
The “executing: court - overruled: the 
objection. -He ‘referred -to the decree in 
the -subsequent suit and held: — . 
“The Court ‘executing the 
cannot - question the correctness: ‘of the 
decree. ‘`The question as to. whether 
Madäï was adopted -away to some other 
family. and whether ‘he left behind any 
Tegal representative or not-are not -the 
mattérs regarding exectition, discharge or 
satisfaction of the décree. Suck: questions 
are to“be decided bya suit on examina- 
tion of evidenée. The ‘exscuting ` court . 


cannot. go behind’ these Pieper reopen 
these ‘questions ‘ and‘ determine afresh 
that ‘the’ Court’ decided” these - points ' 


wrongly. These mattérs' to my mind, 
gut been: properly-détided by a- separate 
sui 

-5. “The judgment-debtors appeal- 
ed. The learned District Juége by the im- 
pugned decision came. to hold that the dis- 
pute was oħe'’covered under S; 47, C. P. C. 


decree : 
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arid a: separate’ suit :was' >not maintain- 
able, Accordingly;he vacated: the deci- 
sion of the executing court: and -directed 
the matter to be enquired into: ‘afresh: 
This appellate. decision..is ‘impugned in 
the:present appeal“. oe z 


'GL°. Seetion °47;° C: Ph Ci oia 


ats 


hee 





ee ay ‘Ail questiéns arising between thé ` 


parties ‘tothe suit: in which‘! the’ décrée 
was: passed, or their réprésentative,” rand 
relating to the exécution, ~ discharge: “or 
satisfaction of ‘the decree, shall -be -deter: 
inined by :the ‘court- executing’ the ‘decree 
and not-by a _séparate suit.“ : 









One oe ce: 
~(3) “Where ` “a “question , arises’ ‘to 
whether. “any person ‘is ,..or ‘is’. ae “ihe 


representative of a party; . such question 
shall, “for: the purposes . of ‘this Section, ‘be 
determined ‘py - the” Court.” Ponar: 

Rae A Thé” ‘only: point ; for’ ‘determin = 
tion inthis ‘appeal’ jis asi ‘to’: “wheth a 
separate’ ‘suit: fora‘ declaration ‘that ` ~ the 
decree in Title Appeal’ “No. 50/56 ` "was ‘a 
nullity - on’ ‘the: Bround ‘that there ; ‘was 






abatement * of “the appeal: + for “nóh- 
substitution- ‘of one “of: the | “respondents, 
was maintainable. -If -suċh -a~suit © was 


imaintainable, -the decree’ obtained’: there- 
‘in. ould, (be i res! 3 judicata and betweett the 


tion T. Şub- section SA ‘of See! 
tion’ 47; C. P: C. “provides that ‘all’ ques- 
tions arising between the: parties. ór their 
representatives:.in relation to- ‘execution, 
discharge or -satisfaction. of-the.:decree ‘is 
to: be: determined::by ‘the: ‘executing court 
and a ‘separate“suit'.is barred. ` Sub-sec- 
tion (3).. „provides? that: when: a ‘question 
arises ‘as to: whether: any -person is‘‘or<is 
not’ the: representative. of.:a° party, ‘Such 
‘question: for" the , purposes : -of ‘Section™“:47. 
has. ‘to. ibe sdetermined . by:: ‘the ~ erug 
Court. RENER = 

“HBL e i “On ‘behalt of. “the appellant: “it 
_ was coritended thatthe learned District 
`~ Judge went wrong: in “holding that- an 
independent’ action: was: not- maintainable 
and -as such the,:finding reached. therein 
was not res, Judicata and a- fresh enquiry. 
on the; objection raised in, ther, ¿execution 
proceeding- was . bound -ta--be undertaken. 
The ‘objectors. under -Section 47:, of... the 
Code. were. the plaintiffs: in - ithe: suit and 
it is. they, -who.. -had,- -ultimatel: Jost. 
. such ‘setting, it isi ; contended that- ne 
judgment-debtors cannot.. avail ~ of; the 
bénefit ofan enabling provision “under 
Section 47,, C. E- C. and. ọn, the. . footing 
of the provisions: in: sub- section»; (3):- 
Section 47, C.: Pr-Cyit cannot, ‘be eld 
that ‘the -suit, was not maintainable, : and ` 
the. bar. „of res judicata., cannot: ibe -brushed 
aside. ° 

' 9, Several. ‘decisions were placed 

beoe. -me: - by ~; counsel’ -appearing - 
either -side- but: ‘none is.a-direct aacrioerte 
for ‘the „present. dispute: + ‘Reliance: Was 
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placed“in. support of the -claim., of - the 
judgment-debtors on a Full Bench -deci- 
gion in ‘the: case of Awadh Bihari Tewari 
ve Sudarsan Rai,: ATR 1965 Pat 427. The 
question. that arose:for determination. in 
the said: matter ‘was: as`to- whether . the 
plea .of nullity- of the. decree. under’ exe- 
cution - arising on- account. of- ‘abatement 
could. not. be raised.in. an objection ws, 
47, -C.:P. C.. Tt. was heldi ess o! 


“A question “about the’ vecxoucatanlity 


of.a decree-is a; question ‘relating ‘to. the 
execution: of that- decree.) 
decree: being ‘null:-and. void for- some 
reason, if it is put. into execution, -a; party 
to the suitiin which the. decree was pass- 
edor ‘his representative ..must:.. have . a 
chance, in ‘the execution .-case,..to:: raise 
objections..against:, the - -executability `. of 
that, decree. either in whole or in part. 
The scope of Section 47 is wide enough 
and all objections ‘to execution sales 
should>be* disposed: of as cheaply: ‘and::as 
speedily as rossible;:((1892) 19 Ind App 





There. should: ea ' liberal” ‘eoristruc- 
tion of the langiiage in the ` section, ` sO 
that all ‘questions * ‘capable of determina- 
tion by ‘the Exécuting,. Coùrt: may . be 
brought before _ it “and + thè “parties 
should'*not-be driven: td: the worries: and 
expenses‘of am independent. ‘suit’. unless 
the casé is- clearly ‘outside thé’ scope: and 
purview ` òf- Section. 47... The Executing 
Court has been given’ exclusive: jurisdic- 
tion: under. this section,. as: to- all: matters 
relating ‘to theexecution of a decree’ and 
as a general rule, ‘a. separate suit has been 
barred: : Where. the “interests. “of “any. 
person,’ who’ was ‘not a party‘ to the suit 
or: his representative get’ involved in -the 
question.:that’' comes before a court under 
Sec. 47, the: proceediig can: be: converted 
into a-suit.as° provided in- paren 
(2) and-:all: : relevant > matters “will-. 
decided in that suit. These vares aa 
indications. of the’: swide” scope off. the. sec- 
tion.” © 4 
It was again stead in the. said ‘decision: — 

‘*Ar-decree: is void‘ if the-court ipass> 
ing it- “lacks. jurisdiction, «Y territorial, 
pecuniary;“or in regard- to’ the person ‘of 
the judgmeni-debtor. It is so void-when 
it is passéd against<a person! ‘who:}was ‘not 
a party at-all-to:the: ‘suit ‘or who“ was a 
party but died « without “:substitution `of 
his. legal representative before the con~ 
clusion.;of-the hearing: of; the. suit.. ‘When 
such a decree is put into execution: -such 
a -party ,or..his representative. can -,- raise 
obiéction against” -the exectitability’ . of 
that decree under ‘Section 47.” i 

10. The. ‘circumstances . in ‘which 
the’. digptite in the aforésaid. case... ardse 
were certainly different ‘from the.. ‘facts 
of” the ` Present , case. Ag. -already : stated, 
the’ case in. ‘harid . is” ‘one; “whete one of 
thé partiés.-to ‘the title ‘appeal had- .ad- 
mittedly died and before™the. decree: was 


In: spite .of:'a- 


-À 


1971. 


put to execution -the. judgment-debsors: 
including the legal representative -of . the 
unsubstituted respondent <z- of «the... title 
appeal- initiated. a separate action. fr. a 
declaration that the. decree in: the: title. 
appeal was a nullity. . With- the- provdosi-: 
tions stated in the aforesaid. Full Bench- 
case, there is no. dispute.. - But the ques- 
tion that pointedly arises -for determina- 
tion in the ‘present case did not receive: 
any -consideration: in. the- hands of heir: 
Lordships of the Patna High Court.. 


-Il, -Reliance was also.” paged. on 
a. decisión ‘of their Lordships- of | the 
Supreme Court-in the ‘case of: M.: P. 
Shreevastava v. Mrs. Veena; AIR 1967 
SC. 1193.. ` The:"poïnt for’ detétminatin in’ 
that matter Was absolutely different and it: 
is not-necessary to’ refer to the said prece~ 
dent: at - any- ‘length. ° 


12. Mr. Rath’ -for the ‘respondents 
et ‘that ‘a separate . suit was . not 
maintainable ‘and even if “thë judgment, 


debtors had instituted ‘such’ a suit in view 
of the bar.in'S. 47 of the Code about non- 
maintainability.: of a‘ separate‘ suit, the 
Court had-no “jurisdiction to entertain such’ 
a suit. The findings. arrived at in sucha. 
suit were a núllity . and`-could not be. 


availed of by the decree holder’ in’ the. 
execution case. According to him, _ the 
provisions--of sub-section -(3) ‘were in- 


corporated into section 47 not only to 
enable-the court to determine the cues- 
tions arising’ as to representatives of 
parties; but-to:-make it- obligatory for the 
Court to- determine such a question with 
a view to avoiding a Separate suit. “A 
reference ‘to Objects and ‘Reasons for, ER 
tion ` 47 goes to show thati— vs : 


"The ‘Conimittee ` redrafted ` or S 
clause, (3). and.made it compulsory or- the 
Court: to determine’ questions arisinz.as 
to representatives of ‘parties; - ‘In.- their 
opinion it is’ inexpedient that a seperate 
suit should be instituted for the dec: sion, 
of ‘such questions. - ‘The’. .delay ‘arid ek- 
penses involved ‘are’ often very great and. 
results, in ne -protraction of. li-igä-. 


- 13.-- Read in "this. ‘background J. 
think, there is C TI force in : the 
contention, of `` Rathi, that sub-sec-: 
tion , (1): and: rabelo (3 of section 47 
C- P.-C. must: be read together and. the’ 
bar-of-a. separate- suit also covers mażters 


provided. forin’ sub-section (3). Levy ‘of . 


execution, proceeding: contemplates. the 
existence of an executable. decree:. and: 
when an execution proceeding is levied 
it would certainly be. open to the’ j.1dg- 
ment debtors or legal representatives of: 
the -persons -against whom decrees ` nave 
been passed- notwithstanding- the. fact 
that such persons were dead, to resist. the- 
execution. onthe ground that there was. 


no valid décree in~existence -which could’ 


form the subject. -matter..of . execution, 


<. Biswanath Rena `v. Laxman i -=: 
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Sub-section (1) of: section- 47, Œs PY C. 
contemplates a. bar.:of separate suit: for 
all matters in‘ respect whereof provision 
is.made in section 47 and the bar of suit 
thus. extends also in :respect.’ of the 
matters: provided ‘for. in - sub-section (3). 
This seems to be the proper view to 
take of the: ‘provisions of canes AT of 
the: Code. BF ia 


14 In the case “ot ‘Lakshan 
Chandra Naskár v. Ramdas: Mondal, 33 
Cal WN. :795- =. (AIR.1929 Cal 374): (FB) 
Rankin, iC- J.. ‘delivering the judgment.. of 
the Full- Bench. of five, „learned Judges 
has- laid down:— | ~> 


“A question between | “plaintiff. gnd 
defendant as to. whether the decreé: has 
been -satisfied or is a decree of which the 
plaintiff is entitled to have exectition is 
clearly” one of a class of questions which 

“shall be determined by the Court exe- 
cuting the’ decree.” This doés. not mean 
merely « that:.the execution Court must 
determine. it if it-is raised in.the course of 
the. execution proceedings. © It means 
that the Court- executing the ‘decréé is 
given exclusive  jurisdicticn ‘over ' this 
matter as being one which" relates’ to’ the 
execution: The words “and ` not- by a 
separate, suit” show.. clearly; that the 
section is forbidding for this purpose the 
use of e, ordinary means whereby 
rights are determined... This is on -my 
reading of the’ section ‘an express nega- 
tive to carry out and maze clear the 
purpose. ofthe. section in pointing to a 
barticluar Court as the proper Court.” ` 


“15. © ‘Upon ‘such ` conclusion, a 
separate: suit was not “maintainable “and 
thus the . findings reached in such‘ a-suit 
would’ not operate as. res judicata for, 
the objection raised (in the- execution, 
case. The learned appellate judge took 
the right ‘view. when he. remandéd | the 
matter, to the executing.. court for an 
enquiry on the’ objection. raised. under 
section 47 of the Code: That objection 
had: been, thrown out by‘ the executing 
court on the. footing that.” the objection 
was not maintainable, as “it. had. once 
been determined in, a separate - silt. 


16. . The “appeal has no merit and 
is accordingly dismissed with costs, ze 


' Appeal ‘dismissed: l 


Eat 
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Disranna. Rana: and - others, Ap-. 
pellants v. Laxman ‘Rana apa vanother, 
Respondents.. ` a3 


Second Appeal No: -292- an 1967, Dj- 
19-1 1-1971, from order of S. N: ‘Misra, ‘Sub. 
Ji, “Bhubaneswar, ‘D/- 17-3-1967. 
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(A) Evidence Act.: (1872), .S.. 18.—2 
Admission in ~- the > ‚pleading . of. former- 
litigation. is: also :an admission available- 
for all purposes and for all times to come 
_ and in -all-other-suits. It is. the best avail-. 
able support: for .the..adversary «unless. it. 
is cone away. (X-Ref, Civil. P. - C.: 
(1908), O. 6; R. 2) 
Followed. AIR 1955 NUC (Pat) .. 229; 
Dissented from. i .- (Para 5) 


(B): ‘Tenancy Laws — ~ Orissa Tenancy 
Act (2 of 1913), Sections. 4, 22: and. 

AAS cone. 
‘tinuous years — Hence bhag tenant -with: 
- such cultivating possession will not get it 
— Final Report ‘of Survey and Settlement, 
of’. Khandapara . Feudatory . ‘State. 1928-; 
1931, ‘Appendices: J and K, Followed. sais 

(Para. 8), 


Cases - „Referred: ` "Chronological - - Paras 


(1960) AIR .1960: SC 100: (V.57) = Pe 


:: (1960) -1 SCR 773, Narayan’ $ 
Bhagwantrao- Gosavi « Ve. Gopal fo oa 
Vinayak Gosavi>:: RS ee 
(1959) AIR 1959 SC: 960 Vv: “46): = Ror 
. 1959; Cri LJ” "£223, ° Bhinka, vo n, 
- Charan‘ Singh. : ap 
(1955) ATR. 1955- “NUC - (Pat)! 229 DE 


V 42); Sarangdhar - Sinia y : ee : 
> Parvati. Kuer. E fanet 


-Bi Naik, for Appellants; s. “Mista; 
7 -C, “Misra and, B. Nays. for ; _ Resbon, 
erts. f 


; JUDGMENT; — The- “Plaintiffs. - ~who: 
sued for a declaration - that:.. they. were. 
tenants of the disputed property along 
‘with the:defendant no.. 1. are appellants. 
against’ the” reversing’. decision” of? the 
Tearned ` ‘Subordinate’ Judge, 
Swar. “The ‘plaintiffs. claim -. that. ithey, 
‘and the defendant no. ‘1 are. brothers” and, 
‘all of them constittted -a Hindu . Mitak- 
Shara | joint ‘family. ‘The defendant. nO.. E 
was the eldest’ brother” and was acting as 
Karta . of ‘the’ family.” ~The. joint family” 
possessed the proprties for’. a long. | time. 
as Bhag tenants under one - Radhamani, 
Dei: who was. holding ‘the ` properties - ‘aS, 
Khanja Kharposh granted. ‘by the. Ruling: 
Chief of the. ‘Ex-State of Khandapara. 
Several -claimants*came™ ‘up: raising claims 
in respect- of the lands.in dispute after 


rele 


the. merger of the ex-state of Khandapara. 


with“ the State of Orissa. Board of 
Revenue of the State of Orissa decided 
that all the cultivating tenants had: ac- 
quired occupancy. rightin. respect: of the, 
Khanja Kharposh. Jands ‘in their ‘ posses~ 
sion. With a view to dispossessing . the 
plaintiffs:as' also the defendant: ‘no: 4, 
the Khania: Karposh holder ee proz. 
ceedings under Section 145 Cr: -P. C. as- 
also under .the- Orissa Tenants Relief- Act. 
of. 1955... All these proceedings; however, 
terminated -against ‘the Khanja_ Kharposh, 
holder.. -The -plaintiffs and- ‘the ‘defendant. 
no. 1 continued to Possess ‘the: lands,’ ‘The 


“Ripana pang vV: Laxman: (R.. N; Misra JJ 


- AIR.. 1960. ‘SC 100, 


23 mer 
Occupancy right. —_ Tenant ` at. -will cannot. s 





A. I R. 
plaintiffs applied to “get .: ‘their - names. 
recorded as “occupancy ryots in Miscel# 
laneous-“ Case. No.. 9:7 of- .1961-62. . The 
defendant-no. 1. witha view tò depriving - 
the plaintiffs of their rights Pieced, and 
ultimately- succeeded .:to get- lands- 
recorded.in his name alone by. oda. of 
the’ Revenue Officer. dated 16-3-1963. 
The plaintiffs, therefore, : ‘instituted: the’ 
suit: oni 19-11-1963. for a «declaration: that. 
they ‘are’ occupancy’ tenants: eee with: 
the defendant no. -1:° ; . 
2. - - The defendant. -no. 2 is. ‘he 
Collector ‘of Puri. and the: defendant no, 1, 
as already stated, .is-the.brother of the 
plaintiffs. - The- main pled in the defence. 


- case is that the defendant: no. J: alone was. 
_ possessing, the disputed.: 


property,- all: 
through and. had,. therefore, come. to.: be’ 
recorded as occupancy ryot and the pro~. 
perty admittedly belonged to...the State 


of Orissa who have settled the'same with. 


the defendant. ino. 1, The. plaintiffs. had, 
tierie. no cause’ of action. | i 
The learned trial” Judge.’ ‘came, 
to fud ‘that. the plaintiffs and: the’ defen- 
dant no: 1 were’ joint - ‘cultivators of the. 
disputed. property; and, . were; therefore, 
entitled to ‘a declaration that they ` were: 
occupaney: tenants’ of the. disputed: _ prr 
perty. ` 
ee Mes “The: learned: ‘Subordinate ‘Judge. 
on ‘appeal came:to hold... that- the- Civil. 
Court had :no.: -jurisdiction .. i pentertain : 
the present ... litigation and’ - the: 
plaintiffs. had failed ‘to. estaba Ahat in. 
the. disputed property. they--had-any joint- 
interest along --with- the defendant no. L 
He accordingly: reversed. the, decree of. 


- the trial court and. dismissed «the: suit. 
Bhubane~. 


The plaintiffs are in appeal against. this 
reversing decision, on! 

‘Bet © Ext. 3`is, the ‘pélition filed” ` by.. 
three ` persons under’ Section 9. J)" of thé. 
O.°T. R.' Act. 5-of` 1955. “It was.-"alleged: 
that those threé. persons were. ‘the tenants 


_ under.one Lotia. Dei. who was said to be 


the landlord of the ‘disputed- property. 
The original, -Khanja. © Kharposh*, holder“ 
was one Mahendra Singhi: Upon his death 
Radhamani kecame entitled to the grant 
and: onher: death the property had come ` 
to her. daughter-in-law Lolita. The oppo-": 

site: parties:.of: the’ said O, T. R.. -proceed-:' 
ing including the present plaintiffs were 

alleged never to be the tenarits.of the dis- . 
puted -properiy. ~- But as in.a.s-proceeding ‘’ 


. under: Section 145,:Cr.:P. C:these opposite 


parties: including: ‘the’, present: plaintiffs: 
Kad: raised a claim .of ee the tpro-.' 
ceeding mr the 0. TR Act was 
instituted. 6 is the final - order in- ‘the . 
said ae e 7 
-.The-O:-T. Ri >Collector: ‘came to: find. 
that the opposite parties: ‘including the 


‘present plaintiffs: were .in- possession ` of | 


the: disputed’ property: andhe. dismissed 


.the petition by: his’ order. dated "10-8-1957: 


(Ex: 6),:-Theé final: ‘order . in. the proceeds: 
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ing u/s. 145 Cr. P. C. is Ext. 7. The order 
is dated 20-8-1956. The present plain- 
tiffs along with the defendant no.'1 were 
admittedly parties to the said proceed- 
ing. “Possession of the plaintiffs along 
with others was declared’ by the final 
order. The said 145 proceedings had 
been contested by the plaintiffs ard the 
defendant no. 1 together. The va<alath- 
nama (Ext. 8) establishes. this fact. The 
written statement. on behalf c£ the 
members of the second party is Ext. 9. 
It is true that the present plaintiffs had 
hot signed the said written statement -but 
the. defendant no. 1 had sigred it. 
Paragraph 2 of the written statement 
asserted: f 


“That the members of the second 
party have been in cultivating possession 
of the disputed land for the last 20 years 
and have been paying Sanja to the re- 
corded holder, the last of whom was 
Radha Dei who died on 14-4-51.” 

In paragraph 5 of the said written state- 
ment it was again asserted: 

“That in pursuance of this order of 
the Collector, the authorites attempted 
to put the disputed land to auction last 
year but the members of the 2nd. party 
asserted that they had acquired occu- 
pancy right over the land and so the 
Government refrained from taking over 
actual’ possession of the land.” 


In paragraph 7 it was further saic: 
“That the members. of the second 
party have acquired occupancy right over 
the land by continuously cultivatng it 
under a tenure holder for more than 12 
years.. . : : : 
The plaintiffs contended relying or. these 
documents that the defendant no. 1 had 
admitted the plaintiffs to be in ‘cvltivat- 
ing possession as tenants along wiih him 
and on his admission the -plaintifis are 
entitled to a decree. The learned apoellate 
judge negatived. this contention by say- 
ing: E . 
_ “Assuming that plaintiffs 1 and 2 
and defendant no. 1 were merely implead- 
ed omitting plaintiff no. 3 for some >eason, 
or other and as such the members of 
the second party filed one ccmmon 
vakalat as per Ext. 8, and even though they 
filed one written statement as per Ex. 9 


stating that the members of the second, 


party have been cultivating the disput- 


ed land for the last 20 years and Daying . 


sanja -to the recorded holder, no 
‘advantage can be taken of the same so 
as to construe the same :as an admission 
against the defendant no. 1 or to prove 
the possession of the plaintiffs The 
learned advocate for -the appellants 
rightly argued that impleading of plain- 
tiffs 1 and 2 in that criminal case was not 
a volition of defendant no. 1 nor was he 
in a position to raise the question of 


defect of parties in that proceedirg, as 
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Lalita with many others tried to pounce 
upon the land and as such, (sic) the 
moment defence required merely a 
common resistance by the members of 
the second party whoever might have 
been impleaded and even if any of them 
might not have cultivated. As has been. 
argued by the learned advocate for the 
appellants relying on AIR 1959 SC 960, 
the Magistrate purporting to act under 
Séction 145 Cr. P. €. does not decide a 
party’s title or right ta possession and 
it is merely a police order awaiting a 
further decision in the Civil Court’ for 
the matter of title. Likewise. the learned 
advocate rightly relied on AIR 1955 
N. U. C. (Pat) 229 where it is laid down 
that a party is not bound by an admis- 
sion in his pleading except for the 
purposes of. the suit in which the plead- 
ing is delivered and it frequently happens 
that a party is-prepared in a particular 
suit to deal with the case on a particular 
ground and to make an admiszion but such 
an admission is not binding in any other 
suit and certainly not for all time. So 
the written statement of. that criminal 
case as per Ex. 9 cannot operate as an 
admission against the defendant ‘no. 1 nor 
can the same be relied upon by the plain- 
tiffs to prove their possession.” 


This reasoning of the learned appellate 
judge ‘appears to be wholly out of place. 
The plaintiffs 1 and 2 and the defendant 
no. 1 had -appeared together under a 
common vakalatnama, and one joint 
written statement by the members of 
the second party had been filed. It is 
true that the plaintiffs had not signed 
the. written -statement. Even if the 
plaintiffs and the defendant no. 1 and 
many others . had been arrayed as 
members of the second party not out of 
their volition it was open to them to 
have contested the proceedings separate- 
ly. If a joint appearance was effected 
and a common defence was raised, it 
was by their choice, and ultimately, if 
there be an admission in the written 
statement, it would certainly be, avaii- 
able to the plaintiffs to be used in this 
case. 


An admission in the pleading is 
certainly available to be ised. The view 
taken by the Patna High Ccurt in the 
unreported decision does not lay down 
the law correctly and the principle 
stated therein has not raceived the ap- 
proval of their Lordships of the Supreme 
Court. The admission contained in a 
pleading of a former litigation, it is 
indeed an admission in the true sense, is 
certainly available to be used for all 
purposes ‘and it cannot be kept out by 
saying that it was an admission in a for- 
mer litigation and was meant for that 
proceeding alone and cannot be taken 
to be an admission: binding in any other 
suit or for all times to. come. Such al 
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distinction is not open-in law to be made: 
If it is an admission, it is „so and is 
certainly .an admission for .all- times to 
come. Unless explained: away properly 
an admission is the best available support 
for the adversary. As was indicated by 
their Lordships of the Supreme ‘Court in 
the case of Narayan Bhagwantrao Gosavi 
v. Gopal’. Vinayak Gosavi, AIR 1960 SC 
100. I would accordingly hold that the ad- 
mission of joint. cultivation’ made in the 
written. statement of the proceeding 
under Section 145 Cr..P. C. is available 
to support the: claim in the suit. 


6. ° The learned * appellate judge 
has negatived'the contention of the plain- 
tiffs that their -claim receives support 
from the O. T.'-R. proceedings. The lower 
appellate court has-held that on a perusal 
of the schedules of lands,. the disputed 
property was not in dispute in the O. T., R: 
proceedings: The learnéd- counsel ‘for -the 
appellants challenged this finding of the 
lower. appellate court. But I do not find 
any positive material --to take another 
view than what has been- taken in the 
appellate court. I’ would, therefore, 
hold- that. the O. T. R. proceedings and 
orders passed therein are of no assistance 
to the plaintiffs. 

T. The learned appellate judge 
thereafter proceeded to consider the claim 
of acquisition of- occupancy right and 
stated:— 


'“Even if the decision of, the Srintil 
case was in favour of ‘the .2nd° party 
members per Ex. 7, on‘ 20- 8-1956 it can- 
not automatically enure--conferment of 
occupancy rights even on plaintiffs 1 and 
2 who were members of 2nd party there- 
in. As has been argued’ by the’ learned 


advocate for the appellants; this was 
merely a right to possession subject -to 
acquisition or enforcement, of title. The 


learned advocate drew my attention to 
several parts of plaint narrations where 
the plaintiffs have stated that they were 
merely cultivating as bhag- tenants and 
admittedly they had no other better right 
of cultivation.’ The propietor of the land 
having a limited maintenance right and 
the character of the land being resum- 
able, any such right of ‘ possession -must 
extinguish the ‘moment: the lands are 
resumed or: conferred with- occupancy 
right.” 


The learned appellate judge referred to 
the order..of the Board of Revenue (Ex. 
E) and examined this point at some length 
and ultimately came. to: hold ‘that the 
acquisition of occupancy right was, only 
by the defendant-no. 1 and he. was enti- 
tled to have. such separate” acquisition. 
‘Conferment of the right of occupancy on 
the defendant no. 1 did not enure. to the 
benefit of the plaintiffs 1 and 2. : 


8. M. Naik, learned - counsel: for 
the: appellants places: reliance upon the 


_Biswanath Rana. v. ‘Laxman. (R: N: Misra- J.) 


is that: 


. by being. în possession 


cultivating: possession. 


A.I. R. 


revenue “law obtaining in the ex-State 
areas, of Khandapara and contends that 
under the law, by mere occupation for ‘12 
years occupancy right can be acquired. 
Reliance is placed on Appendices J and K 
to the Final Report of the Survey and 
Settlement of Khandapara -Feudatory 
State 1928:1931. . The :material portion is 
to the following effect — 

“Tenants: are either (1) . occupancy 
tenants, (2) non-occupancy ‘tenants. or (3) 
tenants at will. Occupancy rights are a 
question of fact, of the length of posses- 
sion, and have nothing to do with resi- 
dence ‘or non- -residence in the village. “A 
tenant acquires occupancy rights by ‘hold- 
ing land in a village for 12 years con- 
tinuously, either in his own. person or 
partly in his own person and partly as 
heir to a previous cultivating raiyat. Such 
occupancy: right. accrues in -respect. of all 
land held- in the village irrespective of 
the length.of time a. particular plot may 
‘be held, or of changes in the identity of 
the holding i. e. an, occupancy raiyat for 
any part of a village acquires occupancy 
rights immediately in any subsequently 
acquired . land , within that village. 
Occupancy rights can be acquired either 
by Thani or Pahi or Chandana . tenant 
and whether rent is paid in cash or kind. 
The spirit of Sections 23 and 24 of. the 
Orissa Ténancy Act is followed. in 
Khandpara except that the term “Settled 
Raiyat” is not used. Tenants at will are 


.those holding land: by ‘year to year lease 


or cultivating Jand on Sanja or. Dhuli- 
bhag or- other similar conditions and 
liable to eviction at the.end of the 
agricultural year. Non-occupancy raiyats 
are those- falling ‘in neither of ‘the..above 
classes, .The rights of the 3 classes of 


tenants -are as laid. down in the. Orissa 
Tenancy Act....... PPAT . 

The aforesaid extráct T. erai 
show that to acquire - occupancy - right, 


continuous cultivating possession of -12 
years is necessary and it can be acquired 
either by a Thani or Pahi or: Chandana 
tenants. A tenant at-will by. remaining in 
possession. for 12 years. cannot acquire 
the occupancy right: The provisions. of 
the Orissa Tenancy Aet in the matter of 
acquisition of oçęcupany -right are .made 
applicable bea the settled- position in law 
annual - teant. is not 
‘acquire _- occupancy right 
for twelve 
years’: as such - tenant. 
‘position in -regard to Khandapara 
does not appear to be different. 
Thus it cannot be held that: the 
plaintiffs acquired the. status of 
occupancy raiyats by merely - being in 
cultivating: possession :for 12 years or 
more. The plaintiffs have not been able 
to show any other method of acquisition 
of the occupancy. right . except - mere 
The Settlement 


entitled Tas 


continuous ` 
The . 
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of occupancy ight was.confined-..to - the 
defendant no.`1.alone.and as.. such. the 
plaintiffs -cannot : take. advantage. of. such 
a‘settlement; -The learned appellate; judge 
was right when.he :canie . to.: holé; that 
such. an acquisition - cam:be. made: by-a 
coparcener and.: when. .made- witi the 
intention of being: separate . property, the 
property. so acquired would also be a :self 
acquisition of.-single’ coparcener. 

`g, On: this analysis it follows, that 
though some: of the reasonings-* cf: the 
lower “appellate court were inapt ard 
cannot be Sustained, the’ ‘ultimate™ conclu- 
sion is not “6pen to reversa} © 
‘accordingly.’ uphold 


I : would the 
appellate- judgment. ‘and a ‘dismiss: ` this 
appeal. “Parties would; “however, bear 


their own: Costs shaoushiout - 
‘Appeal . dismissed. 


E FTA 
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‘G. K. MISRA, C.. J. -AND A. MISFA,, J. 
v . Bansidhar, Malik, Petitioner v. State 
of ‘Orissa and. others, Opposite ; Farties. 
<. 10. J..C. No. 1 of 1968; D/-.. 28-1-1971, 
Š . “Tenancy: Laws — Orissa Estates Aboli- 
tion Act: (1 of 1952); S::8: (1) — Determina- 
tion of tenancy rights — Powers of Tahsil- 
dar’ under section: are administrative and 
under the. garb of that -power he ‘cannot 


exercise. a judicial: power -to “determine 


the tenancy -right. .**"_. (Para 3) 
‘Thus:‘wheré’ the Tahsildar takes evi- 
gence oral and documentary’: his order 
‘being’ without agen ge can be: Set 

aside under, Arts, 226-22 ; ` 
-T (Para! j 


- P. K; ‘Dial. for Petitioner, Ad socate 
General and L.. Rath, for Opposite, Parties. 

:G.. K. MISRA, Ç, . -Ju— Then peti- 
i tioner’s case, ‘is- that he was the tenant in 
respect- of. the..dispuited land prior..zo the 
vesting,. :he continued to-hold the lend:as 
a tenant ‘after the: vesting and wert.,.on 
paying rent from -the year' 
1954, till the end of 1966: Opposite party 
no. 3 filed: an ‘application. before the 
Tahasildar (opposite party “no. 2) - under. 
Section: 8 .(1) of-the. Orissa: Estates. Aboli- 
tion Act (hereinafter. to be referred to 
as, the Act). claiming that. he’ was. the 
tenant in respéct- of. the. ‘disputed . land. 
The petitioner. :raised - ‘objection: -The 
Tahasildar took- evidence, oral, and docu- 
mentary, including rent, ; receipts, and 
ultimately came to the : ‚conclusion | that 
date of vesting and ‘would | om as 
such thereáfter ‘and ‘rent: “accentable 
from him. Tt is against ine order that 
the ‘petitioner has filed this ‘writ arplica= 
tion under Arts. 226 - and 227 for issue “of 
a writ ‘of. certiorari. - : 
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of _vesting; 
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2.-' Section. 8 “(1)..02 the Act: runs 
thus: 

“g. Continuity ‘of tere of tenants: 
(1) Any person „who immediately” before 
the date of vesting ` ‘of | an estate in the 
State Goyernment ‘Was in -possession of 


“any holding’ as: a “tenant under an 


intermediary shall, “on and from ‘the -daté 
of vesting, bë deeméd. to: be a.tenant of 
the State Government and- such person 
shall hold the land in the -same ~ rights 
and’ subject to’ the. same restrictions and’ 
liabilities as he was. entitled. or subject ` 
to, immediately- before „the. date- of- ‘vest- 


` ing?’ 


It would be ‘eine Hom the aforesaid 
provision that a person who immediately 
before the. ‚date -of vesting-of an estate 
was in-possession of any »holding .as a 
tenant shall be deemed. to Þe a tenant of 
the State. Government from. the date .of 
vesting ‘and would continue as such 
thereafter. There is no provision in the 
Act to detéřmine the rival claims. Oppo- 
site party no. 2:exercised a jurisdiction 
which he had ‘not:. His. order is therefore 
liable to: be .quashed., - 

3. Mr: Rath, ‘however, . © contends 
that though there:is no“ ‘specific. provision 
for- determining’ the tenancy rights: of the 
parties. under. Section <8 (1) of the Act, it 
is.open. to the landlord: to find out: as ‘to 
who‘ was::the ‘tenant: and'.from whom rent 


would: ‘be accepted. -We do ‘Not express 


any opihion on ‘this ‘matter: We would, 
however, make iticlear’- that “under: the 
garb’ of exercise “of. an administrative 
power. :opposite”. party: -no. 2 cannot bè 
allowed. .to -exercise a judicial «power “to 
determine the tenancy right. If-opposite' 
party ‘no.:"2: would not: : have -. recognised 
the realtenant and. would have ‘accepted 
rent : from: a.‘person “having: no claim, ‘it 
would have been open to: the real` tenant 
to establish his claim in: the Civil Court: 
In such‘a case.no writ. would lie. ‘But. here! 
the position is different: A public function- 
ary. purported vto exercise jurisdiction 
vested- in - him under. ‘Jaw: though -in’ fact 
he ‘had .no such power ‘and jurisdiction. 
Suchan -order should’ not be allowed to 
stand. to: the prejudice. of “the betitioner: 
We, however, makevit clear that in this 
proceeding the. inter ‘se: title of the peti- 
tioner and. opposite: party “no. 3-is not be- 
ing determined Wev make- it further 
clear ` that the impugned order’ was not 
an order ‘under Chapter II of the Act and 
Section'39 is -not-a bar to file .a-civil suit 
against that order. 

: 4n -In the resulti: thè- 
orderis quashed- *and ‘the 
filed by opposite party no.i3 béfore. the 
Tahasildar is dismissed: In- the .circumst/ 
ances’ there will ‘be’no order #s..to: costs. 
- A. MISRA: I. :— 5. I agree! 


F „Fetition allowed, 


' pisei 
application 


ae dd 
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‘AIR 1971. ORISSA: 272: (V 58- C 90) ` 


A. MISRA, J. 
Ram. ‘Chand Lakhani, 
Sk. ‘Umar Ali, Respondent. 
’ Second Appeal. No.: 237, of. 1966.. D- 
12-1- 1971,.from order oft K. S. Misra, pup 
dJ. -Baläsore, D/-.'7-2-1966. : 


‘Appellant N: 


- Easements Act. (1882), S. 28 ay. — 
Right of --way —: Ownet of T 
abutting road ` has --right’: of access 


to the road over the :roadside land which 
- as such forms part of the road and. is there- 
fore subject:to same rights and incidents. 
AIR 1951 Orissa 124 and Dalziel’s Settle- 
-ment Report: 1922-23, Followed. - 
. ara 6) 
Cases Referred: Chronological ‘Paras 
(1951) AIR 1951° Orissa 124 (V 38) 
< = ILR (1950) Cut. 595, Chairman, se 
- District ‘Board, > Puri v. Ea H. A 
` Achaya k ' 6 
~D: Mohanty, for.” “Appellant; R “G 
Patnaik, for “Respondent. ane 


sgy JUDGMENT:—. "Defendant. No. 
the appellant against a -reversing judg- 
ment. -Plot no. 3460 measuring: 13’ x 20’ 
recorded as Nainjori situate: between the 
plaintiffs building on plot no: 3439. - and 
the- Bhadrak. station. feeder : road: cona 
stitutes the . subject-matter of. : dispute. 
. Accordirig- to the :plaintiff,. he has - some 
windows and -a door ‘opening on:: the 
‘southern side of, his building.. which is 
bounded:.by .a compound wall.. There: is 
a gate in the compound wall opening to 
the suit land through which ‘he. was hav- 


ing access to the Bhadrak Paton ea 
“the. 


road from his:. house. Previously, 
suit, land had. vested in the District-Board, 
but at present, it is under the administra- 
tive control of. State Government -in- the 
Revenue.- Department.. On. prior .occa: 
sions, plaintiff had prevented. defendant 
no. 1 from making any- construction: on 
‘the. disputed. land;. -but- on ` 13-3-1963, 
finding that defendant no. t-had collect- 
ed. some~building materials .and started 
constructions, he filed 
permanent injunction restraining . ‘defen- 
dant no. J from’ making any construction 
or raising other ‘obstructions onthe suit 
. land. and for a mandatory: :injunction to 
remove such constructions. if any, made 


during the pendency. of the suit alleging 


that his. right-to light and air and -hbis 
right to-access to the ` Bhadrak - station 
feeder road: will thereby.: ‘be’ interfered 
with, 

2. ‘Defendant -no. 1 “resisted “the 
suit alleging that plaintiff. - estopped 
from claiming any- ,such+- right -as -his 
predecessor-in-interest © had taken - lease 
of a portion of the land:-from the District 
Board: that by the. proposed- construc- 
tions, the right of plaintiff to light and 


air ‘will not be interfered with as there is | 
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` portion of 


1: is 


the . suit ~ for a 


ALR 
open space 7- feet. in` width between ‘his 
building and compound wall and that he 
has“no right: of passage over’ the disputed 
land to the feeder road. .According -to 
him, plaintiff and.-his family miembers 
have access to the road. through.a door in 
their building facing to the east:and there 
is:‘also:a common ‘passage « in. between 
plaintiff’s:-building and’ the compound 
wall to the ‘south which: “leads . to ~ the 
road through.a-big gate 12: feet in width 
on the eastern- side. He claims. to. -have 


taken lease of- the vacant site measuring 


33 x 22.: including the- disputed land 


from the District- Board -for the: last 


twentyfive, years, or: so and the temporary 
structures which . existed. .there. having 


- fallen down-in 1962, he made preparations 


to reconstruct. -the -.same,.., The: present 


‘suit. has .been filed” by the ‘plaintiff as he 


failed’ in “his attémpt to take lease of a 
the suit land. Defendant 
no. 2, the Collector, besides supporting 
the case. of defendant no,-1, in general, 


has further pleaded that the. service’ of. 


notice u/s 80 C. P:’C. is not- legal. i 

= 3. The trial court : dismissed _, „the 
suit on the, following” findings: (1) Plain- 
tiff has not: acquired , any’ easementary 


- right to:light and--air, and ‘constructions, 


if;any, on: the suit-land‘-will not ‘interfere 
with thè. enjoyment -of -light. and air by 
him and: -(2)-he: has -not ‘acquired . any 
right of -passage - over the disputed land, 
and as such,-is not: entitled’ to the.reliefs. 
claimed.: The lower ` appellate- court; 
while concurring. in. the, findings. of- the 
trial court, that. plaintiff has. not. acquired 
any easementary. -right to light and. air ‘or 
easementary ‘right. of- passage -over ..the 
disputed land and the gate in the southern 
compound wall of. his building , giving 
access over: the- ‘disputed land was. “opened 
only sometime” after '1955, ` held _ that 
plaintiff“ ‘as an abutting owner 1 has ‘right ; 
over ihe ‘foadside - land; ‘and as such; -is 
entitled të ‘maintain ‘an action when ‘this 
right of ‘access --Has’- been ‘substantially 
intérféred - with. ' ‘Accordingly, it revérsed 
the ‘judgment of- the trial ‘court and 
decreed the suit’ -in “part ‘entitling the 
plaintiff ‘to a ‘decree restraińing defendant 
no. 1. from interfering with his right of 
access ‘over’ the disputed. land over an 
extent of 2 feet‘to the’-‘east. ‘of the old 
ridge shown in the’ sketch: ‘map (Ex: 3/a) 
to the feeder road and directed ‘that con- 
struction, if' any, made thereon by defen- 
dant no. I during: the pendency’ of the suit 
is to bé removed. ° 


vee S The findings of the ‘courts. be- 
low that plaintiff has. not. acquired, any. 


` easementary , ‘right. to light and air: that 


the .road is., accessible to the., plaintiff 


through ` the. “front gate: “by: us- 
ing the common passage., between 
the. compound- - -wall - -and . - - his 
building, and that ‘his gate sin’ .the 


1971 


compound wall on the southern’ sida. 
the building was ‘opened: ‘only: affer {955 ` 
are not challenged. Therefore, the. only 
point for consideration is whether plain- 
tiff as an abutting owner can claim aright - 
of access to the station feeder road over 
the disputed land, and’ if so, whether 
there has been substantial . interference 
with this right as a result of the pro- 
posed construction by defendant no. 1. 


5. Learned Counsel for appellant 
assails the judgment of the lower ap- 
pellate court mainly on the ground that 
once there is a Nainjori intervening þe- 
tweem the road and the house o? an 
abutting owner, the latter in his capacity 
as an abutting owner cannot claim right 
of access to the road from every point 
of his premises. In support of this argu- 
ment, it is contended that Nainjori can- 
not be treated to be a part of the road, 
such land being only a piece of waste 
land the title to it vests in the 
Govt., and when: the same has been 
Jeased out to defendant no. 1,- plaintiff 
cannot claim any right of access over it. 


6. The first aspect for considera- 
tion is whether lands recorded as Na:njori 
constitute road side lands subject tọ the 
same rights and incidents. In Delzel’s 
Settlement Report, 1922-23 the express- 
ion “Nainjori” has been explaineć to 
mean road side lands. Therefore, there 
~ cannot be anv controversy that the disput- 
ed land which is admittedly recorded as 
Nainjori constitutes roadside land. Once it 
is found that the disputed land const-tutes 
’ roadside land, the next point for con- 


sideration is the nature of rights and 
incidents to which it is subject to. In a 
Division Bench decision of this Court 


reported in ILR (1950) Cut 595 
(AIR 1951 Orissa 124), Chairman District 
Board Puri v. C. H. Achava. two 
questions that arose for consideration are; 
(1) whether roadside lands form part of 
the road and subject to the same rights 
and incidents as regards members of the 
public and abutting private owners and 
(2) whether the roadside lands can be 
put to any use in derogation of such 
rights. After noticing various decisions 
of English Courts as well as Indian High 
Courts, it was held. 


“Roadside lands are prima- facie part 
of the road and are vested in the local 
authority in the same wayas the toads, 
subject to the same kind of use there- 
of and subject to the same rights and in- 
cidents as. the road except in so fa: as 
any specific statutory provision provides 
to the contrary expressly or by necessary 
implication.” 

Secondly, it was held: 

“An abutting owner of a road, in- 
eluding therein the roadside lands which 
form part of the road, has the undoubted 
right of access to the road from all points 
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-construed as éntitling him to insist upon 
leaving’ the road absolutely free from 
any other kind of use tkan for mere 
‘passing .and repassing of the members’ of 
the public. if such a use is otherwise 
reasonable and is‘within the scope of the 
purposes of the’: Local Self-government 
Act, an butting owner hes àn action- 
able right’ (unless ` ‘such right is taken 
away by Statute) ‘only: when his right 
of access’ has’ been substantially interfer- 
ed with and. whether that is so or not is 
a question of fact- "to" be determined 
having regard to all the circumstances 
of the case.” = 

In this case, it may be mentioned at 


that the disputed land is owned and pas- 
sessed by the State as ordinary private 
property distinct from the road. Thus 
it being found in the present cese that 
the disputed land -which is admittedly 
recorded as Nainjori constitutes roadside 
Jand as such, prima facie forms part of 
the road subject to the same rights and 
incidents, the lower appellate court is 
right in holding that plaintiff as the owner 
of a building abutting on the roadside has 
the right of access to the road from his 
building and the roadside land is subject 
to the existence of user by the plaintiff 





-the outset that it has not been proved » 


+ 


for having access to the feeder road. In|, 


these circumstances, the next aspect that! 


arises for consideration is whether by 
` the proposed constructions, there is ap- 
prehension of substantial interference 
with this right of access. 

Te To appreciate this aspect, it is 
convenient to refer to the sxetch map 
(Ex. 3/a) prepared by the pleader com- 
missioner who was appointed during the 
pendency of the suit to -make a local 
investigation and give a reportaregarding 
the features of the locality. ‘The correct- 
ness of the report (Ex. 3) and.the. sketch 
map (Ex. 3/a) 
features of the locality as depicted in 
Ex. 3/a are as follows: The house of 
the plaintiff is to the north of the station 
feeder road intervened bv the disputed 
land and the house of Sk. Manohar Ali to 
its east. In between the building of the 
plaintiff and his southern compound 
wall, there is an open space of 616” in 
width and the southern compound wall 
has a gate facing towards the disputed 
land. There is a narrow strip of land 
about 1 1/2 feet in width between the 
eastern extremity of the disputed land 
and the western wall of Sk. Monochar Ali’s 
house practically in front of the gate in 
plaintiff's southern wall extending unto 
the station feeder road. There is a ridge 3 
to 5 inches in width shown 
parallel black lines in Ex. 3/a at a dis- 
tance of 2 feet towards the west of the 
eastern extremity of the disputed land. 
It has been found from the position of 


in broken. 


is not disputed. The- ` 


A 
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this ridge that when the previous tem- 
porary structures existed ọn the: disputed 


land, there was a gap of 3 1/2 feet in, 


width between the ridge and the western 


wall of Sk. Manohar ‘Ali. Thus,’ the: 


access available to the plaintiff ‘from his 
building to the feeder “road “was about 
3, 1/2 feet in width. | . 


Under*the present: lease, ‘defendant 


No. 1 seems to have: included the strip of. 


about 2 feet in‘ Width’ to the east of the 
old ridge. Thereby, the width of the 
space “which provided access to the 
plaintiff to thé station feeder road has 
been reduced to 1 1/2 feet. 
appellate court has found that reducing 
the width of the space over the disputed 


v land giving access to the plaintiff from. 


his house to the feeder road ta 1 1/2 feet 
will inconvenience the plaintiff, and as 
such, amounts to substantial interfer- 
ence with his right. The point whether 


any particular use of the road-side land - 


amounts to a substantial interference 
with the right of access of an abutting 
private owner is a question of fact to be 
determined in the circumstances proved 
in each case. In the present case, 
undoubtedly, plaintiff has right of access 
from his building to the station feeder 
road through the existing gate in his 
compound wall. Previously, a space of 
3 1/2 feet in width was available to him 
for having access to the feeder road. By 
the present action of defendant No. 1, 


the width of this space giving access to’ 
the plaintiff has been reduced to 1 1/2 


feet which certainly will be inconvenient 
and has been rightly held to amounting 
to a substantial interference with the 
private abutting owner’s right. 
Therefore, the lower appellate court 
is right in decreeing the suit in part 
entitling- ithe plaintiff to have access to 
the feedér Toad. over a space of 2 feet 


. more in`width to the east of the old 


ridge as,shown in Ex. 3/a which will in 
all provide a width of 3 1/2 feet for user 
by the plaintiff. 

8. In ‘the result. there is no 
merit in this appeal which is according- 
ly dismissed with costs. 

Appeal dismissed. 





AIR 1971 ORISSA 274 (V 58 C 91) 
R. N. MISRA. J. 
Radhakrushna Choudhury, Appellant 


v. - Radhakrushna Mohaprabhu and 
another, Respondents. . 

Second Appeal No. 63 of 1967, Dj/- 
27-10-1970, from order of K. M. Misra, 
Sub. J. Aska, D/- 17-11-1966. 

(A) Civil P. C. (1908), O. 1, R. 10 — 
Addition of parties in appeal — A person 
not a party in the original forum can- 
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not be added as a ‘party to the appeal for 
the first time because such addition would 
prefudiee either the new party of the 
person already. on record and might 
necessarily involve the need. of reopening 
the matter. .- (Para 6) 

(B) Hindu Law — Religious endow- 
ment — 


“Dharmakarta” and a “Shebait”, While a 


Dharmakarta can also be a shebait, the ` 


reverse is not true. (Para 7) 
(C) Hindu Law — Religious endow- 
ment — Even where the founder of a 
religious endowment has laid the line of 
succession of shebaits, the founder or 
another Dharmakarta îm succession ean 
alter it and appoint a new shebait. 
_ (Para 7) 
S. C. Roy, for Appellant; R. K, Kar 


‘and N. C. Choudhury for R. Mohanty and 


H. G. Panda, for Respondents. 


JUDGMENT:— The sole defendant 
is in appeal against a reversing decree of 
the learned Subordinate Judge, Aska in 
a suit for permanent infuction against 
him restraining him from entering upon 
the disputed property or interfering with 
the possession of the deities. There was 
also a prayer for recovery of Rs. 100/- 
being the value of. damages caused to 
the deities by his wrongful act. 


2. One Ganapati had three sons —— 
Harekrushna. Radhakrushna and Nadia- 
chand. According tə the plaintiffs 
Harekrushna had been adopted away. 
Sri Radhakrushna and Sri Hanumanjew 
were the two family deities. Ganapati 
and his wife took to Baishnabism and ` 
thereafter on 2-1-42 they founded an 
endowment in respect af the aforesaid 

two deities end under Ext. 3 laid down 
the terms of succession to the office of 
shebaitship. In the said document it is 
indicated that the first son Harekrushna 
had been adopted away and of the two 
other sons Radhakrushna had been living 
away from the house for more than 20 
years and similarly the third son had 
been living away from the house for 
about 12 years. It was stated that 
Ganapati and his wife were the two 
Dharmakartas. The succession to office 
was clearly indicated in Ext. 3. Ganapati 
who came to be known as Gourchandra. on 
accepting Baishnabism died sometime in 
1954. His widow Jamuna Dasi executed 
a deed datec 15-9-1956 appointing Hare- 
krushna as the shebait of the endowment 
of the two deities (Ext. 2). As there was 
interference by the defendant Radha- 
krushna in the management by the plain- 
tiff and the defendant forcibly mis- 
appropriated the properties of the deities, 
the suit was filed. 

3. The defence taken in the suit 
was that Ext. 2 was not a valid docu- 
ment as it was the outcome of undue im- 
fluence. It was asserted that possession 
of the institution was with the defendant 


There is a distinction between a - 
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and he had been appointed as a non- 
hereditary trusteé by the Assistant Com- 
missioner of Endowmen‘s. It was also 
stated that Harekrushna having veen 
adopted away admittedly had no right to 
come into the management of the pro- 
perties of the family deities. 

4. The trial court found that the 


-. plaintiff could not represent the deities 


and Jamuna had no right to change the 


line determined under Ext. 3. It also 
found that the defendant’s appointment 
by the Assistant Commissioner wes a 


myth. It denied relief to the plaintiff of 
damages of Rs. 100/-. On these findings 
it dismissed the suit. 

5. Before the lower 
Court the entire matter was gain 
canvassed and the learned Ap- 
pellate Judge came to hold on 
an interpretation of Ext. 3 that Jamuna 
was entitled to appoint a trustee anc the 
plaintiff having been so appointed by 
Jamuna was entitled to succeed. Ext. 2. 
the appointment of trustee by Jamuna, 
was not in contravention of the terms 
of Ext. 3. On these findings of his he 
reversed the decree of the trial court and 
decreed the suit for permanent iniunc- 
tion. The defendant has appealed against 
this reversing decision. 


6. The short question raised by 
Mr. Roy in this Court is as to whether 
the appointment made by Jamuna tnder 
Ext. 2 is valid and even if such an 
appointment was initially valid, would 
it enure beyond the lifetime of Jamuna 
who admittedly died sometime in March 
or April, 1965 during the pendency od the 
suit? In this Court there is an applica- 
tion by Nadiachand, the third son of 
Ganapati alias Gourchandra, to be imp-ead- 
ed as a party, and by crder no. 10 dated 
4-11-1968 that application has been dir- 
ected to be taken up at the final hearing 
of the appeal. To implead Nadiachand 
as a party at this stage would not only 
prejudice him but would also prejudice 
the parties. The right of management of 
the plaintiff was interfered with by 
Radhakrushna, the defendant, alone and, 
therefore, the plaintiff had sued for 
permanent injunction as against Radha- 
krushna only. Such a suit was maintain- 
able without Nadiachand being a rarty. 
Therefore, for the purpose of this suit 
Nadiachand need not necessarily be im- 
pleaded. It is a settled rule of law that 
a person who is not a party in the origi- 
nal forum would not be a party to the 
appeal and to add such a person whe was 
not known to the record earlier asa 
party to the appeal for the first time 
would certainly prejudice either the new- 
ly added party or the person already on 
record and might necessarily involve the 
need of reopening the matter. In the 
facts of the present case Nadiachand is 
not bound by the decree passed in this 


appellate 
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action and if he is really aggrieved it is 
open to him to bring a comprehensive suit 
for title. At any rate, I would, therefore, 
reject his petition and not permit him to 
come on the record of the appeal. 

7. Mr. Roy, contended that the 
terms of Ext. 3 are very clear and .the 
line of succession ‘has been indicated. 
Therefore, after the death of Gourchandra 
it was not open to his widow Jamuna to 
make an appointment in derogation of 
the terms of Ext. 3. The learned Appellate 
Judge examined the terms of Ext.’ 3 and 
came to. hold that the appointment by 
Jamuna of the plaintiff under Ext. 2 is 
not derogatory to the terms of Ext. 3. 
Examining this aspect the appellate court 
has stated, 

“So the only point thas looms large 
for decision in this appeal is whether the 
appointment of Harekruskna Sahu äs 
trustee of the deities is valid and whe- 
ther the defendant has any right to 
meddle with the affairs ard property- of 
the deity. As already stated by me 
Harekrushna Sahu has not been accept- 
ed as chella- by the last surviving 
Dharmakarta. Therefore kis coming in- 
to the picture has nothing <o do with the 
contravention of the terms of the deed 
of settlement. Though in the deed of 
settlement there is no specific recital 
as to the power of a Dharmakarta to ap- 
point a trustee to look after the affairs 
of the deity but the right is inherent in 
a Dharmakarta, for the exercise of which 
no express stipulation is necessary. A 
Dharmakarta has the right to manage the 
affairs of the deity by himself or to get 
the same managed by a man of his own 
choice and liking. Therefore the appoint- 
ment of Harekrushna Sahu as the trustee 
by the surviving Dharmakarta is in no 
way against the terms of the deed of 
settlement. It was within the full com- 
petence of surviving Dharmakarta to ap- 
point Harekrushna Sahu.” i 
A distinction has to be maintained be- 
tween a “Dharmakarta’” and a "shebait”. 
While it is true that a Dharmakarta can 
also be a shebait, the reverse is not true. 
Jamuna was certainly a co-Dharmakarta, 
and under Ext. 3 after the death of Gour- 
chandra she had also the right of Dharma- 
karta to exercise. In exercise of her right 
as Dharmakarta Ext. 2 was made and 
Harekrushna was appointed as the 
trustee. If Jamuna’s shebaiti right had 
only been transferred or delegated in 
favour of Harekrushna under Ext. 2 
there was considerable forze in the con- 
tention of Mr. Roy that with the death 
of Jamuna that right of shebaiti would 
die and Harekrushna would have no 
more right to continue. But as the posi- 
tion stands in this case Jamuna was not 
appointing Harekrushna as a substitute 
shebait during her lifetime, but Hare- 
krushna came to be appointed as a 
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ltrustee. There is some difference of opi- 
nion among the Courts in India as to 
whether once the founder has laid the 
line of succession of shebaits, the. 
founder or another 
succession would have the right ‘to dis- 
turb that line. Some Courts have taken 
the: view that once the line is set, it is 
not‘open to alteration while some other 
Courts have taken the view that the 
Dhamakarta has certain residual inherent 
powers and each Dharmakarta exercises 
that power ag the founder, I think the 
latter view as indicated is reasonable 
and works out not only in a convenient 
way but also helps the proper administra- 
tion of the institution in the 
long run. To hold that ‘once the 
line is set it is not open to change it is 
likely to work against the endowment it- 
self and may not on certain occasions 
lead to fair working of the endowment 
itself. On the aforesaid analysis I think 
it would be proper to hold, as has been 
held by the learned Appellate Judge, that 
Ext. 2 does not run counter to Ext. 3 
and Jamuna was entitled to appoint Hare- 
krushna to the office of ~a trustee. As 
Harekrushna was not appointed merely 
= as a shebait in lieu of Jamuna, Jamuna’s 
death is not very material and Hare- 
krushna is entitled to continue notwith- 
standing the death of Jamuna. On these 
conclusions it would follow that there is 
no merit in this appeal, Accordingly 
the appeal fails and is dismissed. In the 
peculiar circumstances of this case I 





think it proper to direct both the parties. - 


to bear their own costs throughout. .- 


Appeal dismissed., 


AIR 197i ORISSA 276 (V 58 C 92) 
G. K. MISRA. C. J. AND B. C. DAS. J. 


Smt. Geeta Mishra, Petitioner v. 
Utkal University. represented by the 


Vice-Chancellor, Vani Vihar, Bhubanes- 
war and others. Opposite. Party. 


O. J. C.. No. 818 of 1970, D/- 8-9- 
1970. : 


(A) Education — Utkal University 
Act (20 of 1966), S. 10 (4). (f) — Candidate 
failing in English and general knowledge, 
deficiency in English being 5% — Refer- 
ence to Board under Hard Case Rules — 
Candidate assigned 30 marks in English 
on re-valuation by Board and declared as 
pass in English — Held, in the circum- 
stances the case was not covered by Hard 
Case Rules and hence reference was with- 
out jurisdiction — However, the Board 
did not lack inherent jurisdiction to re- 
value papers and so this was not a case 
of lack of inherent jurisdiction but one 
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of irregular exercise of jurisdiction — 


Hence the ultimate outcome could be 
accepted as valid in the circumstances — 


_ Moreover the. Syndicate was empowered 


under S. 10 (4) (f) to declare that the 
candidate had passed in English after the 
Board assigned pass mark — Further the 
University authorities were estopped, in 
the circumstances from challenging 
candidate’s marks being 30. (X-Ref: 
Utkal University Hard Case Rules, Rr. I 
and IZ (b)). (X-Ref: Utkal University 
Statute, -Ch. 23, Statute 203). (X-Ref: 
Evidence Act (1872), S. 115.) (1892) 19 
Ind App 203 (PC) & AIR 1965 SC 1812 & 
AIR 1964 SC 152 & AIR 1968 Delhi 131, 
Rel. on. (Paras 6. 7, 8) 


. (B) Evidence Act (1872), S. 115 — 
Principle of estoppel. applies to a repre- 
sentation made under mistake — A 
fraudulent intention is also not necessary 
to create an estoppel. (Para 8) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1039 (V 57) = 

(1970) 3 SCR 266, Board of High 

School and Intermediate Educa- _ 

tion U. P. v. Kumari Chittra 

Srivastava 
(1968) AIR 1968 Delhi 131 (V 55). 

University a oo v. Ashok 

Kumar Chop 
(1965) AIR 1965 “SC 1812 (V 52) = 

3 SCR 283, R. S. Maddan- 

pa v. Chandramma 
(1964) AIR 1964 SC 152 (V 51) = 

(1964) 2 SCR 859, New Marine 

Coal Co. (Bengal) Private Ltd. v. _ 

Union of India q. 
(1892) 19 Ind App. 203 = ILR 

20 Cal 296 (PC), Sarat Chunder 

Dev .v. Gopal Chunder Laha 7. 8 


Prabir Palit, for Petitioner; G. Rath 
and R. K. Patra (for No. 3) and Advocate 
General (for No. 4) for Opposite Party. 


G. K. MISRA, C. J.: The facts re- 
ferred to in the writ application and the 


application’ for stay may be stated in 
short in chronological order. The peti- 
tioner was a student of the Ist vear 


Degree Class (Arts) in Shailabala. Wo~ 
men’s College during 1969-70. .Having 
been duly sent up. she was admitted by 
the Utkal University to the final exami- 


-nation of the Ist Year Degree which was 


held in April, 1970. -Her roll number 
was 5747. She appeared in English. M. I. 
L. and General Studies which were com- 
pulsory subjcets and in Sanskrit. Logic 
and Home Science -as optional subjects. 
On 26th of June, 1970 the result of the 
University examination was published 
and her name was found amongst the 
successful candidates. She got her Pro- 
visional Certificate (annexure ‘2’) from 
the University on 3-7-70. The Provision- 


‘al Certificate runs thus: 


the .- 


1971 


“Utkal University i 
Provisional Certificate i 
No. 1525 


This is to certify that Geeta Mishra . 


‘has passed the First B. A. Roll No. 5747 
examination held in the month of April. 
1970 from S. B. Women’s College, Cut- 
tack and was placed in Third Division. 
Her subjects were English, M. I. L. 
(Oriya), General Studies, Home Sc-ence, 
Logie and Sanskrit. 
University Office, 
Vani Vihar, Bhubaneswar. 
Dated the 3-7-70. 

i (Contd. on Column 2) 
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Sd/Illegible 

3-7-70 

Deputy Registrar.” 

On 6-7-70 -the Principal Shailbala 
Women’s College, furnished to the peti- 
tioner her. mark-sheet (Annexure ‘3’) as 


supplied by the University. Annexure 
‘3’ may be extracted in toto: 

“Office of the Princiral, Shailabala 
oe College, Cuttack. 

Geet Misra . 

The following marks were awarded 
to her at Annual Ist Year Examination 


of 1970. 


Roll No. 5747 
Regd. 7932/68 





Marka awarded 











Subject Maxi'cum merks. 
English ise 30 100 
M. I. L. (O) wee 18 50 
General knowledge ee 14 50 
Classical subjects (S) ase 30 100 
Hconomics/Logios/Philosophy/History ... 52 100° 
Home Science S 53 . 100 
XX XX 
XX XX ° 
Total 197 500 
Sd/- Illegible required to take admission into the 
Principal. Shailabala Women’s 2nd Year Degree Class on 21-7-70. 
College, Cuttack.” On 17-7-70 the petitioner received 


The last date for filling up forms fer the 
Second Examination (Supplementary) of 
the lst Year Degree was 6-7-70. That 
was also the last date fcr filing applization 
in the S. B. Women’s College for edmis- 
sion into the 2nd vear B. A. Degree 
Course. The petitioner filed an appli- 
cation for admission into the 2nd Year 
Degree (Arts) Class on the basis of the 
mark-sheet and the Provisional Certifi- 
cate. When the authorities of the S. B. 
Women’s College found from the mark- 
sheet that the petitioner had secured 14 
out of 50 in General Knowledge (same 
as General Studies) and was thus short 
' of one mark from the pass marx. she 
was advised by way oz abundant caution 
to fill up forms for the Supplementary 
Examination of the ist Year Degree 
(Arts). 1970 Kadya to be held on 
28th August. 1970. To be on th2 safe 
side, the petitioner filed up forms for 
the Supplementary Examination or. pay- 
ment of Rs. 15/- which is prescrited as 
the fee for a single subject (see Utkal 
University Statute (hereinafter =o be 
referred to as Statute) 206 in Chapter 
XXII). The examination fee for the 
Second Examination of the Ist Year 
Degree is Rs. 35/- if the candidate is to 
appear in more than one subiect. 
On 14-7-70 the Principal. Sha‘labala 
Women’s College (opposite party No. 4) 
intimated the petitioner that sh2 was 


an intimation from opposite partv No. 4 
that‘no seat was available to her to take 
admission into the 2nd Year Degree 
Class as the result of her success in the 
Ist Year Degree University Examination 
had been cancelled by the University by 
Notification No. 6112 dated 7-7-1970 


(hereinafter to be referred to as the 
impugned notification). ; 
The petitioner accordingly . filed 


O. J. C. No. 753 of 1970 to cancel the 
impugned notification anc for a declara- 
tion that the petitioner had passed the 
ist Year Degree (Arts) Examination, as 
originally announced by the University. 

On 7-8-1970 counter was filed by the 
Vice-Chancellor (O. P. No. 1). Registrar 
(O. P. No. 2). and Deputy Registrar 
(O. P. No. 3). For the first time it was 
disclosed therein that the petitioner 
initially secured 25 marks in English 
out of 100, the pass mark being 30. and 
that by inadvertence her case was referr- 
ed to the Board of Conduzting Examiners 
(hereinafter to be referred to as the 
Board) which awarded 30 marks to her in 
English and that the reference so made 
was contrary to Rules I and II (b) of the 
Hard Case Rules (Annexure ‘6’). It 
would thus be seen that for the first 
time the petitioner came to know on T- 


8-70, more than a month after 6-7-70 
which was the last date for filling up 
forms for appearing in the Supplemen~« 
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tary Examination. that she had failed in 
English by 5 marks. If the petitioner 
had known that she was again to appear 
in English in the Supplementary Exa- 


mination, she would have filled un ‘the’ 


form for English on 6-7-70 on payment of 
m additional examination fee of Rupees 
20/- 

As opposite party Nos. 1 to 3 foisted 
a surprise by advancing a new case in 
the counter-affidavit in O. J. C. No. 753 
of 1970 which was contrarv to the mark- 
sheet supplied to the petitioner by the 
University. she sought permission 


8-70 O. J. C. No. 753 of 1970 was per- 
mitted to be withdrawn and on the same 
day the present writ application was fil- 


ed. : 

On 22-8-70 the petitioner was inform- 
ed by opposite party No. 3 through op- 
posite party No. 4 that she would have 
to appear both in English and General 
Studies in the Supplementary Examina- 
tion to be held on 28-8-70. Opposite 
party Nos. 1 to 3 did not intimate the peti- 
tioner that she would have to appear in 
the Supplementary Examination in En; 
glish though she had not filled up the 
` form for that subject. 

On 24-8-70 the petitioner filed an ap- 
plication for an interim direction from 
this Court that shé should be allowed to 
sit for the Supplementary Examination 
only in General Knowledge for which she 
had filled up the form and not in’ En- 
glish for which she had not filled up the 
form; nor had paid the additional exa- 
mination fee of Rs. 20/-. 


On 25-8-1970 this Court passed the 


following order after hearing the learn- 


ed Advocate for the parties: 


“Opposite parties Nos. 1 to 3 dre 
directed to permit the petitioner. Smt. 
Geeta Misra, to appear in the Supple- 
mentary Examination in the subiect 
General Studies only. Whether she shall 
have to appear in one subiect or in both 
the subjects or will be declared to have 
passed in the final examination of Ist 
Year Degree. will be considered in the 
writ application itself’. 

2. The aforesaid facts are not 
disputed in the counter-affidavit. The 
essence of the averment in the counter 
is that the petitioner initially failed in 
two subjects—English and General know- 
ledge — and her case could not have been 
referred to the Board under the Hard 
Case Rules. Rules I and II (b) which are 
` relevant may be quoted: 

“Utkal University. 

Hard Case Rules for the First Year 
wo and Pre-professional Examina- 

on 
I. The Board of Conducting Exami- 
shall re-examine the following 


for ` 
withdrawing the writ application. On 14-' 


ALR. 


Candidates failing in one subject 
only in written papers not considering 
aggregate as a subject for 5% or less 


. marks. This will not be applicable to ex- 


tra. optional subjects. 

Il. The following cases shall be con- 
sidered by the Board of Conducting Exa- 
miners. 


(a) 

(b) Candidates failing 

jects only (considering aggregate as a 
subject) for 10 marks or less in written 
papers provided the deficiency in each of 
these subjects is 4% or less”. 
Thus the stand of opposite party Nos: 1 to 
3 that even though the Board on re-valu- 
ation assigned 30 marks to the petitioner 
in English, the same is to be ignored as 
the reference itself was contrary to rules 
and the petitioner shall be taken to have 
secured 25 marks in English as was in- 
tially awarded. and that as she has fail- 
ed in two subjects and the deficiency in > 
English is 5%. Hard Case Rule II(b) has 
no application and that the petitioner 
shall have to appear both in English and 
General Studies in the ‘Supplementary 
Examination. 


3. Though the prayer in the writ 
application was to declare illegal the 
order of the University withdrawing the 
result of the petitioner as published in 
Annexure ‘l’. in the course of hearing 
Mr. Palit fairly conceded that the peti- 
tioner cannot be declared to have passed 
the lst Year Degree Examination on 
account of her failure in General Studies 
and that she shall have to appear at the 
Supplementary Examination in General 
Studies. The concession is well founded. 
Initially the petitioner failed in two 
subjects. In English and General Know- 
ledge she failed for a shortage of 5 per 
cent. and 2 per cent. respectively. Rule 
II (b) of the Hard Case.Rules has no 
application. The petitioner’s case could 
not be considered by the Board either 
in English or in General Studies. The 
petitioner cannot be declared to have 
passed in General Studies and rightly 
she filled up the form. for General 
Studies for the Supplementary Examina- 
tion. 


4. The real controversy centres 
round the question whether the Univer- 
sity is justified in insisting upon the 
petitioner to appear in English again 
despite her securing the pass mark of 
30 in the hand of the Board. 

5. Mr. Palit advances 
tentions: 

(i) The Board under Statute 203 con- 
ducts the examination and has power to 
publish the results even though under 
the Hard Case Rules the  petitioner’s 
paper in English could not have been re- 
ferred to the Board: re-valuation by the 
Board does not affect its inherent juris- 


A xx 
in two sub- 


three con- 


A 


1971 


diction but is merely an irregular exer- 
cise of jurisdiction. In that view af the 
matter the mark assigned bv the Board 
would be operative and it is not open to 
opposite party Nos. 1 to 3 to insist upon 
the petitioner to again appear in Erglish. 

(ii) Even assuming that the mark as- 
signed by the Board i: to be ignored as 
the reference was without jurisdiction. 
opposite party Nos. 1 to 3 are estopped 
from disputing that the petitioner has 
secured 30 marks in English. 

(iii) Once the result of the Ist Year 
Degree Examination was published and 
the petitioner was declared to have pass- 
ed, the cancellation of the result amounts 
to an exercise of a quasi judicial func- 
tion adverse to the interest of the peti- 
tioner, and that the -result cannot be can- 
celled without the petitioner being given 
a full opportunity of presenting her case: 
the cancellation of the result by the im- 
pugned notification was in violation of 
Principles of natural justice. 

Mr. Rath, on behalf of opposite party 
Nos. 1 to 3. challenges the correctness of 
each of the aforesaid propositions. The 
contentions require careful examiration. 

6. Section 10(4) of the Utka_ Uni- 
versity Act, 1966 (Orissa Act 20 of 1966) 
(hereinafter to be referred to as the Act) 
deals with the functions and powers of 
the Syndicate. It says: 

. “10 (4) Subject to the provisions of 
this Act and the Statutes the Svrdicate 
shall perform the functions and exercise 
the powers as herein specified. namelv: 

x x x xX 

(f) control of examination: ” 

The word ‘control’ carries the following 
meanings as given in the Chambers’s T'wen- 
tieth Century Dictionary: 

“Restraint: authority; 
fulation; a check 
or testing.” 

It is thus a word of wide connotation. This 
is however subiect to the provisions of 
the Act and the Statutes. Though the 
case of the petitioner is: not covered by 
the Hard Case Rules it is within the 
power of the Syndicate ` under Section 
10(4).(f) of the Act to declare that the 
petitioner has passed in English after the 
Board assigned pass mark to her. It is 
to be remembered that the Board af Con- 
ducting Examiners is a high-power 
body. It consists of a number of exa- 
miners having expert knowledge and 
proficiency in a particular subiect. Con- 
sequently, the marks given by the Board 
carry greater authority and weight than 
the marks awarded bv an individual exa- 
miner. The Board does not lack inherent 
jurisdiction to revalue papers: onlv on 
fulfilment of certain conditions as pres- 
cribed in the Hard Case Rules the Board 
revalues the papers. Thus it is not a case 
of lack of inherent jurisdiction but is one 


commard: re- 
: a means of contzrolling 
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of irregular exercise of jurisdiction. The 
distinction between the two expressions 
is well known. In the case of lack of 
inherent jurisdiction. the ultimate out- 


- come of ‘the exercise of the power is a 


nullity and void while in the case of ir- 
regular exercise of jurisdiction the re- 
sult can be accepted as valid in certain 
circumstances. Im this case, the ` peti- 
tioner’s English paper should not have 
been referred to the Board. By mistake 
of the office it was however referred. 
The Board revalued the same by award- 
ing pass mark. The Board does not lack 
inherent jurisdiction to examine such 
papers. In this particular case the exer- 
cise of jurisdiction is irregular inasmuch 
as the necessary conditions prescribed in 
the Hard Case Rules were not fulfilled. 
The matter was overlooked till the result 
was declared by the Syndicate. In such 
a State of affairs the ‘Syndicate has got 
the power under Section 10 (4)(f) of the 
Act to accept the result despite the irre- 
gularity committed in making the refer- 
ence. On the aforesaid analysis, we are 
of the opinion that the mark awarded by 
the Board cannot but be accepted as valid. 


It is to be noted that statute 203 
prescribes that the examinations shall bej 
conducted by duly constizuted Boards of' 
Examiners appointed for the purpose by 
the Syndicate. who shall have power to 
publish the results of such examinations 
as and when received from the Boards of 
Examiners. The power of the Board 
seems to be very wide. After a particu- 
lar paper is examined by the Board. it isi 
difficult to savy that the result of such 
examination is void merely because the 
reference was irregular. On the other 
hand. the Statute seems to point to the 
conclusion that the Syndicate Shall have 
power to publish the result of*an exami- 
goon conducted by the duly constituted 

oard. 


7. The next question for con- 
sideration is whether opposite partv Nos. 
1 to 3 are estopped from questioning the 
success of the petitioner in English even - 
assuming that the reference to the Board 
was contrary to the rules and the Board 
had no power to award the pass mark. 
The principle of estoppel is a rule of evi- 
dence and is embodied in Section 115 of. 
the Indian Evidence Act. It runs thus: 


“When one person has, by his decla- 
ration act. or omission, intentionally caus- 
ed or permitted another person to be- 
lieve a thing to be true and to act upon 
such belief. neither he nor kis represen- 
tative shall be allowed. in anv suit or 
proceeding between himself and such per- 
son or his representative. to deny the 
truth of that thing.” 

There can be no dispute that oppo- 
site party, Nos. 1 to 3 by their declara- 
tion in the mark-sheet that the petitioner 





3280 Ori. [Prs, 7-9] 


secured .30 marks in English caused or 
permitted the petitioner to believe that 
She has passed in English. The last date 
for filling up the form for the Supple- 
mentary Examination was °6-7-70. By 
that date she knew that she had passed 
in English and accordingly did not fill 
up the form for English. Thus she acted 
upon: the belief based upon the mark- 
sheet that she had rassed in English. In 
terms of the section. opposite party Nos. 
1 to 3 cannot be allowed . to deny the 


truth of the fact that the petitioner se- ` 


cured pass mark in English provided the 
representation was intentionally caused. 
Mr. Rath contended that what was done 
by the University was purely by mistake 
and not by fraud or any other animus to 
establish that it was intentional. The 
meaning of the word “intentionally” as 
used in the section is no longer res in- 
tegra. In the leading authority on the 
point in Sarat Chunder Dey v. Gopal 
Chunder Laha, (1892) 19 Ind App 203 
(PC) it was observed thus: 
“A person who, -by his 
act. or omission. had caused another to 
believe a thing to be true and to act 
upon that belief. must be held to have 
done .so ‘intentionally’ within the mean- 
ing of the statute. if a reasonable man 
would take the representation to be true, 
and believe it was meant that he should 
act upon it”: 
This decision has been accepted as lay- 
ing down good law in R. S. Maddanappa 
v. Chandramma, AIF 1965 SC 1812. The 
mark list given to the petitioner showed 
that she had secured pass mark in English. 
Any reasonable man would take this re- 
presentation to be true and believe it was 
meant that he. should act upon it. 
The representation was therefore 
intentionally made. All the ingredients 
of the section have thus been fulfilled 
and opposite party Nos. 1 to 3 are estop- 
ped from challenging the  petitioner’s 
mark in English being 30. 


The estoppel arose not only from the 
-‘lactive representation made on the basis 
of the mark list but also out of negli- 
gence on the part of the University. 


On 7-7-70 the impugned notification 
was issued cancelling the result. This 
‘fact was however intimated to the peti- 
tioner on 7-8-70. From the mere fact of 
cancellation the petitioner got no oppor- 
tunity of knowing that she had failed in 
English. From the mark list she knew 
that she had failed in General Knowledge. 
The impugned notification was there- 
fore consistent with her failure in Gene- 
ral Knowledge. A duty had been cast on 
the University at the time of cancella- 
tion of the result to clearly intimate the 
petitioner that she had failed in English 
which was not indicated in the mark- 
sheet and the circumstances in which the 
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University came to such a conclusion. 
The Universiay should have further inti- 
mated the petitioner that as this matter 
was brought to the notice of the peti- 
tioner very late, the University was pre- 
pared to condone the delay in filling up 
the form for the Supplementary Exami- 
nation. In other words, the University 
suo motu should have intimated the peti- 
tioner that as the fact of her failure was 
brought to her notice subsequent to the 
expiry of the date for illing up the form 
for Supplementary Examination. she was 
granted extension of time not only to 
fill up the form for English but in pav- 
ing up the additional fee of Rs. 20/-. None 
of these things the University did until 
22-8-70 when the petitioner was baldly 
intimated that she would appear in both 
the subjects. Even then also she was not 
granted the privilege of having exten- 
sion of time for filling.up the form: for 
English and paving the additional fee. 
Even if that extension of time had been 
granted to her. it was too late for her to 
prepare for English as the Supplementary 
Examination. was to take place hardly 
six days after on 28-8-70. Thus, there 
was gross negligence on the part of the 
University as a result of which there was 
a detriment to the interest of the peti- 


tioner in not being able to apply for the 


Supplementary Examination. for English)’ 
in time with the necessary examination 
fees. The detriment which the petitioner 
thus suffered was the proximate or_the 
immediate cause of negligence of the Uni- 
versity authorities. The principle of 
estoppel arising out of negligence of the 
University is thus fully applicable to this 
case. (See New Marine Coal Co. (Bengal) 
Private Lid. v. Union cf India, AIR 1964 
SC 152). 


This case is more or less analogous 
to the facts in University of Delhi v. Ashok 





Kumar Chopra. AIR 1968 Delhi 131. 


8. On the aforesaid analysis we 
are clearly of opinion taat opposite party 
Nos. 1 to 3 are estopped from denving 
that the petitioner secured 30 marks in 
ee in the Ist Year Degree Examina- 
ion. 


Mr. Rath’s contention that the prin- 
ciple of estoppel has no application to a 
representation made under mistake has 
mo substance. In the very Privy Council 
case it was laid down that in such a case 
the result may be unfortunate but it 
would be unjust. even though a person 
acted under error to throw the conseau- 
ences on the person who believed his 
statement and acted on it as it was inten- 
ded he should do. Similarly a fraudu- 
lent intention is also not essential to cre- 
ate an. estoppel. 

9. The last contention of Mr. 
Palit is that in cancelling the result of the 
examination by the impugned notifica- 
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tion the Syndicate was exercising a quasi 
fiudicial function. In such a case. before 
the result is cancelled the pet-tioner 
should have been given a full opportuni- 
ty of presenting her stand and in tae ab- 
sence of issue of notice. princirdes of 
natural justice have been violated. Ad- 
mittedly. no notice was served on the 
petitioner before the impugned ñctifica- 
tion cancelling the result was issued. 
In support of his contention reliance was 
placed on Board of High School and In- 
termediate Education U. P. v. Kumari 
Chittra Srivastava, AIR 1970 SC 1039. 
The decision fully supports Mr. Palit’s 
contention. Their Lordships even went 
to the extent of saying that whether a 
show cause notice is necessary depends 
on the nature of the order proposed to 
be passed and not on the authoritv’s satis- 
faction that the person to be penalised 
has no defence. In that particular case 
as no notice had been given. the can2ella- 
tion of the result was quashed. Their 
Lordships however expressed the view 
that it was not for the Court to declare 
the result; but the competent authorizy on 
examinaion of the matter was to take its 
own final decision. 

In view of our conclusion thaz op- 
posite party Nos. 1 to 3 are estopped from 
questioning that the petitioner has passed 
in English. it is not necessary for was to 
express any final opinion on the -hird 
proposition. 

10. In the result, the praver of 
the petitioner for a declaration that she 
has passed in the final Ist Year Degree 
Examination is rejected. A writ of man- 
damus be issued to opncsite party Nos. 1 
to 3 directing them to treat the >eti- 
tioner as having passed in English in the 
same examination. The writ applicetion 
is allowed in part with costs as indicated 
above against opposite party Nos. 1 +0 3. 
Hearing fee is assessed at Rs. 100/-. 

B. C. DAS, J.: 11. I agree. 

Order accordirgly. 


"AIR 1971 ORISSA 281 (V 58 C 93: 
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Brundaban Chandra Das. 
v. State of Orissa and others, 
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Second Appeal No. 632 of 1967 D/- 
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Hindu Law — Joint family property 
— Partition of — Son is not liable for 
post-partition debt of father when father’s 
share has not been proved to have come 
to his hands by inheritance or otherwise. 

Where there was a full and ccm- 
pleted partition between the plaintiff, 
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Appel_ant 
Reston- 
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his father and brother of the entire joint 
family properties in existence at the time. 
in which each of the -xoparceners had 
carved out his own share, and the share 
which the plaintiff’s father took had not 
been proved to come to the hands of the 
plaintiff by way of inheritance or other- 
wise, and the sales tax dues being in the 
nature of post-partition debts of his father 
the plaintiff cannot be held liable for the 
same. AIR 1952 SC 170. Foll. (Para 6) 
Cases Referred: Chronological Paras 
(1952) AIR 1952 SC 170 (V 39) = 

1952 SCR 544, Pannalal v. Naraini 6 


B. K. Mohanti, for Appellant; Advo- 
cate General, for Respondents. 


RAY, J.: This is a second appeal by 
the plaintiff. It arises out of a suit for 
declaration that the plainziff is not per- 
sonally liable to pay the sales-tax dues 
of the partnership firm, consisting of 
three partners. of whom the plaintiff’s 
father was one, and for permanent injun- 
ction restraining the defendants from sel- 
ling the articles mentioned in the sche- 
dule of plaint; and for their return to 
the plaintiff. 

2. Plaintiff's 
this: 

The joint family comprising of the 
plaintiff, his brother, and his father dis- 
rupted on 31-12-51, and there was a par- 
tition by metes and bounds of all the 
joint-family-properties. A partition-deed 
was drawn up and registered on 4-2-52 
in evidence of such partition. The plain- 
tiff further received a cash of Rs. three 
thousand and left the house, and ulti- 
mately became a Babajee. His brother 
also cut off all connections with him and 
left the village. and shifted to. Rambha 
where he settled down. There was a 
firm at  Purushottampur 
whose firm name was Mangulu Sahu and 
Damodar Panda. This firm was register- 
ed in the sales-tax department in 1947, 
its sales-tax registration number being 
836. In 1959, the sales-tax department got 
some evidence that the plaintiff's father 
wasa partner of the firm, though in fact. 
he was not a partner, but a mere finan- 
cier. The firm was assessed to sales-tax. 
and a sum of Rs. 758.49 was found due 
from the firm towards the sales-tax and 
penalty. The sales-tax department call- 
ed upon the plaintiff to pay bv a notice. 
The latter denied his liability and refus- 
ed to pay. Therefore the department 
moved the Collector for realisation of the 
amount from the plaintiff under the Mad- 
ras Revenue Recovery Act. According- 
ly. the Tahasildar. Chatrapur. started a 
case against the plaintiff and szized the 
articles from the plaintiff on 28-2-64. The 
plaintiff exhausted his remedies before 
the revenue authorities for releasing the 
seizure of the movable articles. but with- 
out any success. Ultimately he filed 


case. in short, is 
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the present suit for the aforsaid reliefs, 
after serving notice under Section 80, 
C. P. C. 


2A. The case of the defendants is 
that the plaintiffs father was the Karta 
of the joint family comprising of him- 
self, the plaintiff and his brother. and 
had entered into business as a partner 
of the partnership firm representing the 
family. The sales-tax dues of the firm 
could be realised from the plaintiff as 
the successor of his father even though 
there was division of the property by 
metes and bounds between the plaintiff 
and his brother in 1951. 


It was further averred that even 
though there was a division of the pro- 
perty in 1951, the division was not ex- 
haustive. inasmuch as the cloth shop run 
by the father of the plaintiff as Karta 
of the family was kept joint and subse- 
quently transferred in the name of the 
plaintiff on 24-6-54. So. as the plain- 
tiff was in possessicn ‘of the property of 
the joint family. he was liable to pay 
the taxes of the firm. 


3. The trial court found that the 
plaintiffs father was the partner of the 
firm, and the plaintiff was a divided son 
before the vear o? assessment which 
related to the period from 1955-57. He 
further found that the plaintiff ex- 
pressed his intention to retire from the 
joint family firm as early as 1954 and 
even though the accounts of the firm were 
settled in 1957, the plaintiff must be con- 
strued to have retired with effect from 
1954. and as such the plaintiff’s- father 
was not a partner of the firm during the 
period to which the assessment relates. 
and hence the plaintiff is not liable to 
pay the tax. Alternatively. he held that 


even if it be granted that the plaintiffs ` 


father was a partner during the period of 
assessment. and was liable to pav the tax 
in question. the plaintiff can avoid the 
liability inasmuch as he was separated 
from his father long before. and special- 
ly when other partners are alive posses- 
sing their own properties. 


4. The learned 
court disagreeing with the trial court 
held that the plaintiffs father was liable 
for the sales-tax dues till 10-4-57. Fur- 
ther disagreeing with the trial court he 
- came to the conclusion that even though 
the plaintiff was divided from his father. 
he was bound under the pious obliga- 
tion to discharge ‘the dues outstanding 
against his father. The lower appellate 
court also disagreed with the other con- 
clusion of the trial court and held that 
there was no bar under the provisions of 


lower appellate 


Section 19(3) of the Sales-tax Act to pro- ` 


ceed against the plaintiff without pro- 
ceeding against the other partners of the 
firm. in the first instance. On these 
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findings, he reversed the. trial court’s de- 
cision and decreed the suit. 

i The only ground urged is that 
the plaintiff being a divided son will not 
be liable for the debts incurred by 
father after such separation. In the in- 
stant case. the concurrent findings are: 
(a) the plaintiff, his brother and father 
were separate with their properties. divid- 
ed by metes and bounds, since 1951; and 
(b) that the business of the plaintiff's 
father, as a partner of the firm which 
was assessable to sales-tax. relates to a 
period from 1955-57. much subsequent to 
the said partition. The sales-tax dues are 
thus a debt of the plaintiff’s father which 
had been contracted after the partition. 
The alternative case of the defendants, 
that despite the partition of the vear 1951. 
there were -some joint family properties 
which have come to the plaintiff therebv 
making the latter liable to pay the debt 
of his father, has been negatived by both 
the courts below. 

6. The law regarding the liability 
of a son for the antecedent debt of the 
father. and the theory of pious obliga- 
tion have been elaborately discussed and 
laid down by the Supreme Court in the 
case of Pannalal v. Naraini, AIR 1952 SC 
170. The principles laid down in this 
decision are: (i) The son is not personally 
liable for the debt of his father even if 
the debt was not incurred for an im- 
moral purpose. and the obligation is 
limited to the assets received by him in 
his share of the joint family property. 
or to his interest in such property, 
and it does not attach to his self-acauisi- 
tions. (ii) The pious liability of the son 
to pay the debts of his father exists 
whether the father is alive or dead. 
(iii) This pious liability ceases to exist 
if tie ae debt of the father is tainted with 
immorality or vice. (iv) Since it is 
open to the father during his lifetime. 
to effect a transfer of the joint family 
property including the interests of his 
sons in the same to pay off an antecedent 
debt not incurred for family necessity 
or benefit, provided it'is not tainted 
with immorality. it is equally open to 
a creditor to obtain a decree against the 
father, and in execution of the same put 
up to sale not merely the father’s but 
also the son’s interest in the joint estate. 
This right of the creditor can be enforc- 
ed against sons. even though the latter 
were not impleaded in a suit against the 
father. (v) As regards the debts contract- 
ed by the father. after partition. the sons 
are not liable for such debts. The share 
which the father receives on partition. 
and which after his death comes to his 
sons, may certainly. at the hands of the 
latter, be available to the creditors of the 
father. but the shares allotted on parti- 
tion to the sons can never be made liable 
for the post-partition debts of the father. 
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In view of these principles enunciat- 
ed above, and having regard to the facts 
found in the case that there was a full 
and completed partition between the 
plaintiff his father and brother of the 
entire joint family properties in exist- 
ence at the time. in which each of tke co- 
parceners had carved out his own share. 
and that the share which the plaintiff's 
father took has not been proved to tome 
to the hands of the plaintiff by way of in- 
heritance or otherwise, and the sales-tax 
dues in question being in the nature of 
post-partition debts of his father. the 
plaintiff cannot be held liable for the 
same. The suit was accordingly rightly 
decreed by the trial court. and the bwer 
appellate court has gone wrong because 
his erroneous view of this branch of law. 

In the result, the judgment and 
decree of the lower appellate court are 
set aside. and those of the trial cour: are 
restored; and the suit is decreed. The 
plaintiff shall be entitled to costs ‘tkrou- 
ghout. 

Appeal allowed. 





AIR 1971 ORISSA 283 (V 58 C 94) 
G. K. MISRA, C. J.. AND A. MISRA. J. 
Madan Mohan Pani, Petitioner v. 
State of Orissa and another. Opposite 
Parties. 
O. J. C. No. 24 of 1971, D/- 9-2-1971. 
(A) Panchayats — Orissa Panchayat 
Samitis and Zilla Parishad Act (7 of 1£60), 
S. 16 (3) Proviso (a) — Word “term” oc- 
curring in the section includes part cf a 
term also. (X-Ref: S. 46-C). (X-Ref: Wcerds 
and Phrases — (“Term”). (Pare 3) 
(B) Panchayats — Orissa Panchzyat 
Samitis and Zilla Parishad Act (7 of 
1960), S. 16 (3) Proviso (a) — Expression 
“Consecutive terms” — Meaning—Even 
if the two terms during which a person 
functioned as a Chairman of a Panchayat 
Samiti are interrupted by a period dur- 
ing which a government official worked 
as the Chairman, that does not break che 
consecutiveness between the two terms. 
The interregnum wherein an official fan- 
ctions as Chairman is not a term. (X-Ref: 
Ss. 46-C, 46-D Proviso (d)). (Para 4) 
Cases Referred: Chronological Pazas 
(1957) AIR 1957 SC 532 (V 44) = 
1957 SCJ 566. Newspapers Ltd. v. 
State Industrial Tribunal U. P. 4 
(1955) ATR 1955 SC 376 (V 42) = 
1955 SCR 1369. Jugal. Kishore 
Saraf v. M/s Raw Cotton Co. Ltd. 4 
B. M. Patnaik and B. R. Patnaik. for 
Petitioner; R. Mohanty and Advocete 
General. for Opposite Parties. 
G. K. MISRA, C. J.: The [petitioner 
was elected as chairman of Buguda Pan- 
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chayat Samiti in the district of Ganjam. 
He assumed charge of the office of the 
Chairman on 25-1-1961. The term of 
office under the statute as it then stood. 
was for a period of five vears and was 
due to expire on 25-1-1966. The term 
of office was extended under Section 46-D 
of the Orissa Panchayat Samiti and 
Zilla Parishad Act. 1959 (hereinafter to 
be referred to as the Act) till 14-8-1967; 
but the same was subsequently reduced 
to 10-4-1967 under Section 46-D proviso 
(a) when the petitioner made over 
charge. From 10-4-1967 to 14-1-1968 the 
Sub-Divisional Officer remained in charge 
of the office of the Cheirman under 
Section 46-D. Proviso (d) There was a 
fresh election. The petitioner was again 
elected as Chairman of the Panchavat 
Samiti and he assumed charge of the 
office on 15-1-1968. He resigned his 
office on 12-12-1970. He filed his no- 
mination paper for election of Chairman 
of the Panchayat Samiti on 26-12-1970. 
The Election Oficer (opposite party No. 
3) rejected his nomination under Section 
16 (3). Proviso (a). on the ground that the 
petitioner being Chairman for two conse- 
cutive terms was ineligible for the office 
of Chairman. The impugred order is 
Annexure 2. These facts were not dis- 
puted at the time of hearing. 


2. Though a large number of 
grounds had been taken in the writ ap- 
plication. Mr. Patnaik for ‘he petitioner 
advanced two contentions; (i) the word 


“consecutive” in Section 16 (3), Proviso 
(a). connotes continuity and absence of 
interruption. In between the two terms. 


during which the petitioner was function- 
ing as Chairman. there was a period of 
gap from 10-4-1967 to 14-1-1968 when 
the Sub-Divisional Officer was in charge 
of the office under Section 46-D. proviso 
(d). The impugned order rejecting the 
nomination is contrary to law. and 
(ii) the word “term” used in the section 
does not include part of a term. As the 


petitioner had resigned a few days be- 
fore the expiry of the term of three 
years, there is no consecution between 


that term and the term for which election 
has been held. 


3. The second contention was not 
seriously pressed by Mr. Patnaik and 
rightly. The word ‘term’ would include 
part of a term (see Dictionary of English 
Law, Jowitt. page 1739). Anv construc- 
tion to the contrary would lead to absurd 
results. The prohibition in the statute 
can be easily avoided. as tke petitioner 
has done in this case. by tendering his 
resignation just a month before the 
expiry of the term. 

4, The word ‘consecutive’ has the 
following meanings more or less in all 
the dictionaries. Those meanings are 
(i) following in. a train. (ii) succeeding 


284 Ori.  [Prs. 4-7] 


one another in a regular order. and (iii) 
uninterrupted in course or succession. 
Mr. Patnaik contends that the statute 
should be read _ literally by giving the 
words used by the Legislature their ordi- 


nary. natural and grammatical meaning.. 


Only if such a reading leads to absurdity 
and the words are susceptible of another 
meaning, the court may adopt the same. 
But if no such alternative construction 
is possible. the court must adopt the or- 
dinary rule of literal interpretation. Re- 
liance is placed on AIR 1955 SC 376 
(Jugalkishore Saraf v. M/s. Raw Cotton 
Co. Ltd.) Mr. Mohanty. on the other hand, 
relies on the principle of construction 
that in order to get the true import of a 
Statute it is necessary to view the enact- 
ment in retrospect. the reasons for enact- 
ing it, the evils it was to end and the ob- 
jects it was to subserve. Newspapers Ltd. 
v. State Industrial : Tribunal, U. P, 
AIR 1957 SC 532, is relied upon. 

Both these principles are well known 
rules of construction. The obiect of the 
impugned proviso clearly is that the same 
person should not be allowed to function 
as Chairman of the Panchayat Samiti for 
more than two consecutive terms. Ap- 
parently, the idea is that vested interests 
will not be allowed to grow in the elective 
machineries at the lowest rung of orga- 
nisations for ` self-government. 
giving a literal meaning to the proviso it 
seems clear that two terms will not be 
taken to be consecutive only if another 
term intervenes between those two terms. 
The interregnum wherein an official fun- 

‘ictions as Chairman of the Panchayat 
Samiti is not a‘term and would not break 
the consecution. The word consecutive 


must be construed: in the context of the © 


concept of the word “term”, as defined 
in Section 46-C, during which an elective 
Chairman functions. 


Applying the aforesaid principle to 
the facts of this case the period from 
25-1-1961 to 10-4-67 constitutes a term. 
The intervening period from 10-4-1967 ‘to 
14-1-1968 is not a term. Section 46-C 


(1) says that the term of office of the 
Chairman of the Parishad or -Samiti, 
shall be three years. Altogether dif- 


ferent wordings are used with reference 
to the period during which an official 
functions as ' Chairman. Section 46-D, 
Proviso (d). lays down that during the 
period beginning with the date of such 
notification - and until the reconstitution 
of the Samiti all or anv. of the powers 
and duties of the Samiti’ and its Chair- 
man shall be and discharged as far as 
may be and to such extent as the Govern- 
ment may determine by such person as 
they may appoint in that behalf. This 
period during which an official functions 
is not a term. Thus the term from 25- 
1-1961 to 10-4-1967 and the next term 
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from 15-1-1968 to 12-12-1970 are con- 
secutive terms though apparently they 
are separated by the intervening period 
from 10-4-1967 to 14-1-1968. The con- 
cept of consecution must be determined 
with reference to the term during 
which an elective Chairman functions 
and not with reference to a period during 
which an official remains in charge. 

5. On the aforesaid analvsis. the 
nomination of the petitioner was rightly 
rejected. ` 

6. In the result. the writ applica~ 
tion fails and is dismissed. But in the 
circumstances, there will be no order 
for costs. . 

A. MISRA, J. 7. I agree. 

: Petition dismissed, 


AIR 1971 ORISSA 284.(V 58 C 95) | 
B. K PATRA AND-R. N. MISRA. JJ. 


Ahmad Khan and another. Appellants 
v.. Shaik Maijar and others, Respondents. 


Second Appeal .No. 384 of 1968, D/~ 
25-2-1971. from order of M. V. Gangaraiu. 
Sub, J., Bhadrak, D/- 19-9-1968. 

(A) Partition Act (1893), S. 4 —3 
Partition of a dwelling-house. The term 
‘family’ in S. 4 includes the co-sharer’s 
son-in-law who frequently used to come 
and stay with his father-in-law. He is 
not a stranger for the purpose of S. 4. 
AIR 1943 Pesh. 79, Distinguished. (1910) 
7 Ind Cas 436 (Cal) & AIR 1934 Cal 202 
& AIR 1941 All 281 & AIR 1948 All 142 
& AIR 1956 Orissa 105 & AIR 1965 Orissa 
111, Rel. on. . (Paras 3, 6) 

(B) Partition Act (1893), S. 4 — Par- 
tition, of a dwelling house — The expres- 
sion “such transferee sues for partition” 
can as well apply to a transferee defend- 
ing.a suit for partition. AIR 1971 Orissa 
127, Followed; AIR 1968 Orissa 134, held 
overruled in AIR 1971 Orissa 127. 


(Para 9) 
Cases Referred: Chronological deca 
(1971) ATR 1971 Orissa 127 (V 57) = 
36 Cut LT 882. ae Mantri v. 
Jagabandhu Mantr 
(1968) AIR 1968 Gres 134 (V 55). = 
(1968) 34 Cut LT 379, Sundari 
Bewa v. Ranka Behara 
(1965) AIR 1965 Orissa 111 (V 52) = 
(1965) 31 Cut LT 380, Paluni -Dei 
v. Rathi Mallik a 


8, 9 


(1956) AIR 1956.Orissa 105 (V 43) = 


ILR (1956) Cut 148, Bibuni Be 
v. Padmanay Swain 

(1951) AIR 1951 Orissa 180 (v 38) = 
16 Cut LT 197. Banchhanidhi v. 


Balaram. 
(1948) AIR 1948 All 142 (V 35) = 
1947 All LJ 209, Salimullah v. 
Faair Ullah f 3 
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(1943) AIR 1943 Pesh 79 (V 30) = 

209 Ind Cas 557, Mian Jaffar 

Shah v. Mt. Bibi Gulla 5 
(1941) AIR 1941 All 281 (V 28) = 

1941 All LJ 284, Mohammed 

Sulaiman Khan v. Amir Jan 3 
(1934) AIR 1934 Cal 202 (V 21) = 

38°Cal WN 46, Latifannessa Bibi 

v. Abdul Rahaman 2 
(1910) 7 Ind Cas 436 = 12 Cal LJ 

525, Khirode Chandre Ghoshal v. 

Saroda Prosad Mitra 2.4 

P. K. Dhal, for Appellants: A. S. 
Khan and P. Kar. for Respondents- 

PATRA, J.: In a suit for partition in 
respect of a family dwelling house of 
a Mohammadan family it was founc that 
defendant No. 6 and his wife defendant 
No. 7 who had a share in the house had 
sold the same to their son-in-law cefen- 
dant No, 11. Defendants 1/Ka and 1/Kha 
who are admittedly menibers of the 
family filed an application under, Sec- 
tion 4 of the Partition Act (hereinafter 
called the Act) to purchase the share of 
defendant No. 11 in the family house on 
the ground that defendant No. 11 is a 
stranger to the family. The trial Court 
found on evidence that defendant No, 11 
and his wife were coming to the kouse 
of defendant No. 6 frequently and stavy- 
ing there and on the basis of this firding 
he held that defendant No. 11 can be 
treated as a member of the undivided 
family qua the dwelling house. Although 
the appellate Court did not record a 
specific finding on this disputed question 
of fact, it is clear from his judgment that 
he accepted the finding of the trial Court 
as would appear from the following pas- 
sage in his judgment. 

“The appellants should have adduc- 
ed evidence to show that in their com- 
munity a son-in-law who resides with his 
father-in-law for a very long period is 
treated as a stranger”. 

He upheld the decision of the trial Court 
and dismissed the appeal. Being aggriev- 
ed by this decision ‘defendants 1/ka and 
i/kha have preferred this second apreal. 

72. Mr. P. K. Dhal, learned Advo- 
cate appearing for the appellants does 
not assail the finding that defendant No. 
11 with his wife was frequently resicing 
in a portion of the family dwelling hcuse 
which had been purchased by defencant 
No, 11 from defendants 6 and 7. His 
main contention is that notwithstancing 
this finding. the Courts below ought to 
have held that defendant No. 11 is a stran- 
ger to the family and that consequently de- 
fendants 1/ka and 1/kha are entitled to 
purchase his share. Section 4 of the Act 
so far as is relevant runs thus: 

“4. Partition suit by transferee of 
share in dwelling house. — (1) Where a 
share of dwelling-house belonging to an 
undivided family has been transferred to 
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a person who is not a member of such 
family and such transferee sues for par- 
tition, the Court shall, if any member of 
the family being a share-holder shall 
undertake to buy the share of such trans- 
feree, make a valuation of such share in 
such manner as it thinks fit and direct 
the sale of such share to such share-hol- 
der, and may give all necessary and pro- 
per directions in mee behalf. 

x x” 
The term ‘family’ P in this Sec- 


. tion is not defined in the Act and it is 
“not possible 


nor desirable to frame a 
comprehensive formula or exhaustive de- 
finition to indicate all that is understood 
by the term “family”. In one of the -ear- 
liest decisions of the Calcutta High Court 
in Khirode Chandra Ghoshal v. Saroda 
Pròsad Mitra (1910) 7 Ind Cas 436 (Cal) 
the learned Judges had to consider the 
exact connotation of ‘this term as used 
in Section 4 of the Act. Ashutosh Mukh- 
erjee, J. after a through discussion in the 


course of which referred to several 
English cases on the point. concluded 
thus: 


“The word “family”. as used in the 

Partition Act, ought to be given a liberal 
and comprehensive meaning. and it does 
include a group of persons related in 
blood. who live in one housa or under one 
head or management. There is nothing in 
the Partition Act to support the sugges- 
tion that the term ‘family’ was intended . 
to be used in a very narrow and restrict- 
ed sense namely a body of persons who 
can trace their descent from a common 
ancestor”. 
In that case, the owners of the property 
who were descendants of the founder 
were all daughters. They had been mar- 
ried, some lived with their husbands in 
the husbands’ ancestral dwelling house 
while others lived occasionally in the 
same place, and at other times. in the 
houses of their respective husbands. Two 
of these daughters had transferred their 
interests to their husbands who how- 
ever, lived in the family dwelling-house 
of their father-in-law, 

On these facts. the learned Judge 
held that regard being had to the Hindu 


social customs and manners. it is dif- 
ficult to hold that the term ‘ramily’ is 
not comprehensive enough to include 


such a body of persons and that in those 
cases where there are no male children in 
the family and the daughters alone are 
entitled to the inheritance, their husbands 
very often live as members cf the family. 
and they with their wives may appro- 
priately be treated as members of the 
family. The principle enunciated in 
this decision, which related to a Hindu 
family was applied to a Mohammedan 
family in Latifannessa Bibi v. Abdul 
Rahaman, (AIR 1934 Cal 202). In the 
context of Section 4 of the Act. the ques- 
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tion arose whether with reference to the 
undivided family of which one Sham- 
suddin was the common ancestor. his 
daughter’s son Aftabuddin who acauired 
an interest in the undivided family house 
partly by inheritance and partly by 
purchase can be treated to be a member 
of the family. Notwithstanding the find- 
ing that Aftabuddin who was a Govern- 
ment servant was not eyen constantly 
residing in the house. it was held that 
for the purpose of Section 4 of the Act: he 


must be deemed to be a member of the . 


undivided family. 

3. Mohammed Suleiman Khan v. 
Amir Jan (AIR 1941 All 281) where 
again the parties were Mohammedans, 
related to two married daughters — one 
occupying the house permanently. and the 
other, though she lived mostly with her 
husband had not permanently abandon- 
ed all intention of sccupying the house. 
In the context of Section 4 -of the Act it 
was held that the daughters must be 
regarded as members of the undivided 
family. In a subsequent decision of the 
Allahabad High Court in Salim TEn 
v. Faqir Ullah, (AIR 1948 All 142) 
was held that there is nothing in the 
Partition Act to warrant the suggestion 
that the term “family” was intended to 
be used in a very narrow and restricted 
sense, namely. a body of persons who can 
trace their descert from a common 
ancestor. According to the learned 
Judge, the principle underlying Section 4 
.of the Act appears to be to maintain the 
integrity of a body of people knit toge- 
ther by the tie of common residence and 
that therefore the words “undivided fami- 
ly” must be taken to mean undivided 
qua the dwelling house in question and 
a family which owns the house but not 
divided it. 

4. A Division Bench of this Court 
in Bibuni Bewa v. Padmanav Swain. 
ILR (1956) Cut 148 = (AIR 1956 Orissa 
105) following (1910) 7 Ind Cas 436 (Cal) 


held that a widowed daughter residing in ` 


the father’s family and not receiving any 
maintenance from her husband’s family 
can be regarded as a member of the un- 
divided family of the father for the pur- 
pose of Section 4 of the Act. and on the 
self-same principle. Misra. J. (as he then 
was) in Paluni Dei v. Rathi Mallik. (1965) 
31 Cut LT 380 = (AIR 1965 Orissa 111) 
held that a married daughter who at 
times resides in the house of the father 
must be treated as a member of the un- 
divided family que the dwelling house. 


5. Mr. Dhal then relied some- 
what faintly on a decision of the Judici- 
al Commissioner’s Court in Mian Jaffar 
. Shah v. Mt. Bibi Gulla, AIR 1943 Pesh 
79 which relates to a Mohammadan fami- 
ly and where the learned Judicial Com- 
missioner held that where a Mohammadan 
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owning a house jointly with his brothers 
tranfers a share in the house to his wife 
the brothers are entitled to offer to buy 
the share transferred as the wife must be 
deemed to be a stranger within the mean- 
ing of Section 4 of the Act. This is a 
view which appears to us to be opposed 
to the consensus of opinion reflected in 
the decisions already quoted. It is diffi- 
cult to accept: the position that the wife 
of a brother is a stranger to the family. In 
the Peshawar case it appears that Mt. Bibi 
Gulla (the wife of one of the brothers) 
could not pull on with her husband and 
left him. It may be that this circum- 
stance had influenced the learned Judici- 
al Commissioner to hold in that particu- 
lar case that under the circumstances she 
can no more be regarded as a member of 
the family. Consequently the decision 
must be held to be confined to the facts 
of the case: If however the learned 
Judicial Commissioner wanted to lay 
down as a general proposition of law that 
the wife of a brother is not a member of 
the family. we must with respect dissent 
from that view. 


6. In the result, we find no merit 
in this appeal which is accordingly dis- 
missed, but in the circumstances without 
costs. 


R. N. MISRA J.: 7%. J agree with 
we result indicated by my learned bro- 
ther. 


8. One of the reasons why I had 
referred this Second Appeal to be heard 
by a Division Bench was to resolve the 
conflict between the decisions of this 
Court in the case of Banchhanidhi v. 
Balaram. ATR 1951 Orissa 180. and in the 
case of Sundari Bewa v. Ranka Behara. 
(1968) 34 Cut LT 379 = (AIR 1968 Ori- 
ssa 134). In the latter case it was held 
that for the application of Section 4 of 
the Partition Act one of the reauirements 
must be that the transferee sued for par- 
tition. The learned Appellate Judge re- 
lied upon this decision and held that relief 
under Section 4 of the Partition Act was 
not available to the defendants 1/ka and 
i/kha as the purchaser defendant No. ‘11 
had not asked for partition. 

9. In the meantime a Division 
Bench of this Court in the case of Ale- 
kha Mantri v. Jagabandhu Mantri, (1970) 
36 Cut LT 882 = (AIR 1971 Orissa 127) 
has resolved the conflict by holding that 
the decision of this Court in (1968) 34 
Cut L T 379 = (AIR 1968 Orissa 134) 
didnot correctly state the law on the 
point. The expression “such transferee 
sues for partition” occurring in Sec- 
tion 4 of the Act can as well apply to a 
transferee defending a suit for partition. 


Appeal dismisssed. 
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AIR 1971 ORISSA 287. (V 58 C £6) 
G. K. MISRA. C. J. AND A. MISRA. J. 


Jai Singh, Petitioner v. S. D. 0. 
Panposh, Uditnagar and others. Opposite 
Parties. 

O. J. C. No. 330 of 1968, D/- 12-1-1971. 

(A) Orissa Scheduled Areas Trans- 
fer of Immovable Property (by Schedul- 
ed Tribes) Regulation (1956), Regn. 3(2) 
— Jurisdiction of competent Authority 
-— Competent Authority has jurisdiction 
to determine the question whether or 
not licence of a house site by a sch2dul- 
ed tribe member to a non-schedulec tri- 
be member is “transfer” within Resn. 2 
(£). (Paza 3) 

(B} Orissa Scheduled Areas. Transfer 
of Immovable Property (by Scheculed 
Tribes) Regulation (1956), Regn. 2 ¢) — 
Transfer of immovable property — 
Licence of house site by scheduled tribe 
member to non-scheduled tribe member 
on payment of Rs. 30/- per month is a 
transfer within the meaning of FEegn. 
2 (f). (Para 4) 

(C) Orissa Scheduled Areas Transfer 
of Immovable Property (by Scheculed 
Tribes) Regulation (1956), Regn. = (2) 
— Restoration of possession — On evic- 
tion of licensee from a co-sharer of 
house-site, all co-sharers will be entitled 
to possession, because possession of one 
co-sharer is possession of all co-sharers. 

(Para 5) 

R. Das and P. K. Das, for Petiticner; 

Govt. Advocate, for Opposite Parties. 


G. K. MISRA, C. J.: An applicetion 
was filed by opposite party Nos. 4to6 un- 
der clause 3(2) of the Orissa Scheduled 
Areas Transfer of Immovable Prorerty 
(by Scheduled Tribes) Regulation. 1956 
(Orissa Regulation No. 2 of 1956) (hexein- 
after to be referred to as the Regulation) 
for eviction of the petitioner from the 
disputed land. Their case was that they 
were co-sharers in respect of this -and 
with Chammar and Saha (not parties to 
the writ application) and to their krow- 
ledge no transfer was effected of this 
land in favour of the petitioner. An 
objection was filed by the petitioner to 
the effect that he had taken a licence of 
‘the land from Chamar who is a co-sharer 
of Saha and opposite party Nos. 4 to 6. 
The S. D. O. who is the compe-ent 


authority passed an order of eviction. The, 


petitioner went in appeal. but the seme 
was dismissed. Against the appeLate 
order, this writ has been filed under Arti- 
cles 226 and 227 of the Constitution. 


2. Mr. Das for the petitioner 
raises the’ following contentions: (1) The 
Opposite Party Nos. 4 to 6 not having 
made out a case that there was a transfer 
in favour of the petitioner within the 
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meaning of that expression in clause 2(f) 
of the Regulation. the entertainment of 
the application for eviction by the com- 
petent authority was without jurisdiction: 
(2) the licence taken bv the petitioner 
does not come within the meaning of the 
expression “transfer” under clause 2 (fk 
and (3) even if possession is restored un- 
der- clause 3(2). it must be restored to the 


transferor or his heirs as prescribed 
therein. ` 
3. The question of absence of 


jurisdiction is without substance. The 
petitioner in his obiection made out a case 
that he took this land as a licensee from 
Chamar on condition that he would make 
payment of a monthly fee of Rs. 30/- for 
the use and occupation theraof as a house- 
site by putting temporary shed. It was 
open to the competent authority to exa- 
mine which version was true. The com- 
petent authority came to the conclusion 
that it-was a licence. and an such a find- 
ing he had jurisdiction to determine whe- 
ther there was a transfer or not. 
4. The second contention is that 
a licence does not come within the ambit 
of the expression “transfer” in. clause 2 
(£) which runs thus: 
. “2(f). “Transfer of immovable pro- 
perty” means mortgage with or without 


. possession, lease. sale, gift. exchange or 


any other dealings with such property 
not being a testamentary disposition and 
includes a charge or contract relating to 
such property”. 

It is contended by Mr. Das that the licen- 
ce does not constitute dealing with such 
property as the word “dealing” is to be 
construed ejusdem generis with the ex- 
pressions occurring earlier, such as. ‘mort- 
gage’, ‘lease’. ‘sale’, ‘gift?’ or ‘exchange’. 
The contention has no substance. The 
word “dealings” is of a wide connotation. 
The Regulation has been passed for the 
benefit of members of the Scheduled Tri- 
bes and there is no reason why a restric- 
tive construction would be given to the 
expression. That apart. licence would 
also come within the meaning of contracti 
relating to such property. There was an 
agreement between the parties that peti- 
tioner would occupy the land for house- 
site on payment of Rs. 30/- per month. In 
either view of the matter. the so-called 
licence is a transfer within the meaning 
of clause 2(f). The Second contention 
fails. 

5. The third contention is based 
on the wordings of clause 3(2) which savs 
that ejectment would be ordered against 
any person in possession of the pro- 
perty claiming under a transfer and the 
restoration of possession of such property 
shall be caused to the transferor or his 
heirs. Mr. Das contended that the trans- 
feror in this case was Chamar. and as such, 





„restoration of possession. would be in 
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favour of Chamar. There cannot be anv 
dispute that vacant possession of the dis- 
puted land would be given by dismantl- 
ing the building to Chamar who was the 
transferor. The question, however. is 
whether such possession of Chamar would 
constitute possession of Saha and Opposite 
Party Nos. 4 to 6 As admittedly they 
are co-sharers, possession of Chamar is 
the possession of all the co-sharers. In 
that way, all the co-sharers would get 
possession of the land. 


6. In the result, the writ apnli- 
cation has no merit and is accordingly 
dismissed, but in the circumstances.. there 
will be no order as to costs. 

A. MISRA, J.: 7. I agree. 

Petition dismissed. 


AIR 1971 ORISSA 288 (V 58 C 97) 
G. K. MISRA. C. J. 
M/s. Hindusthan Steel Ltd., Petition- 
er v. Amarnath Sharma, Opposite Party. 


Civil Revn. No. 321 of 1970 D/- 8-3- 


1971, from order of S. K. Mohanty. Sub- 
J.. Sundargarh, D/- 1-7-1970. 

(A) Civil P. C. (1908), S. 115 — 
Where the trial Court exercised his 
jurisdiction with material irregularity in 
coming to the finding of fact that the 
applicant under S. 28 (1) Arbitration Act 
was ill and not doing contract work at 
a certain place its finding can be set 
aside in revision. (Para 7) 


(B) Arbitration Act (1940), S. 28 (1) 
~— Under S. 28 (1) the discretion to ex- 
tend time must be exercised judiciously 
with care and the Court will refuse to 
extend time if laches (3 years) and 
dilatory tactics have not been explained 
by any cogent reason. AIR 1935 Lah 191 
(2) Rel. on; AIR 1954 Orissa 29 and AIR 
1959 Orissa 4 Expl. (Para 9) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 Orissa 4 (V 46) = 

ILR (1958) Cut 348, R. N. Rice 

Mills v. State of Orissa 11 
(1954) AIR 1954 Orissa 29 (V 41) = 

ILR (1953) Cut 495. Narsingh Das 

Hiralal Ltd. v. Bisandayal 

Satyanarain Firm 11 
(1935) AIR 1935 Lah 191 (2) (V 22). 

J. W. Oliver v.. Mian Dost À 

Mohammad 9 

B. Mohanty and N. Patra. for Peti- 
tioner; R. N. Sinha, for Opposite Party. 


ORDER: The  petitioner-company is 
a manufacturer of steel having its fac- 
tory at Rourkela in the State of Orissa. 
The petitioner entered into a contract 
with the opposite party for execution of 
certain works at Rourkela. Dispute and 
differences arose amongst the parties out 
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of the execution of the said contract. 


Under the ‘terms of the agreement 
the same was referred to the 
sole arbitrator Sri S. C. Banerji, the then 


Deputy Chief Engineer of the petitioner- . 


company in 1965. The opposite party un- 
necessarily protracted the arbitration pro- 
ceedings and finally on 30th of October 
1966 the arbitrator passed the following 
order (Ext. 1). 

“Present enlargement of time expires 
on 20-11-1966. It is apparent from the 


proceedings that it will not be possible - 


to complete the proceedings and file the 
Award within this time. The claimants 
are therefore directed to apply for en- 
largement of time from the competent 


court. 
(S. C. Banerijea) 
Sole Arbitrator”. 

2. The opposite party. however. 
filed an application for extension of time 
under Section 28 of the Arbitration Act 
(hereinafter to be referred to as the Act) 
in the court of the Subordinate Judge. 
Sundargarh, only on 21-8-1969. Ground 
Nos. 4 and 5 taken in that application 
were as follows: 

“4. That the petitioner had been to 
Puniab, his native place. and was ill for 
a very long time for which he could not 
apply for extension of time earlier. 

5. That the petitioner cannot proceed 
with the case or arbitration unless time 
is further extended for making the award 
for a period of another four months.” 

3. _The petitioner filed objection 
on 19-1-1970. Paragraphs 3 and 4 of the 
objection runs thus: 

“3. That the allegations made in 
paras 4 and 5 of the petition are false 
and hence denied. The allegations that 
the petitioner had been to Puniab and 
fell ill and hence could not apply for ex- 
tension of time are false and hence de- 


- nied. 


4. That the petitioner is deliberately 
neglient and/or being conscious of his 
frivolous claim did not apply for time 
purposely, Sri. S. C. Banerjee has retir- 
ed long since from service of the opposite 
party and may not now be available for 
arbitration. Sri Banerjee retired from 


service. with effect from 30th June. 1966, . 


and the petitioner being conscious of the 
same did not deliberately apply for ex- 


_ tension.” 


4, Amarnath Sharma (opposite 
party) examined himself as P. W. 1. No 
witness was examined bv the petitioner. 
The substantive part of the learned Sub- 
ordinate Judge’s finding is in paragraph 
4 of his judgment dated 11-7-70. 
“No doubt the petitioner's. 
illness does not find corroboration and 
the petitioner has not taken necessary 
pains to examine a doctor or anybody of 
Punjab to corroborate him. In course 


story of 
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of cross-examination the petitioner has 
made a statement to. the effect that year 
before last i. e. in 1968 he had taken up 
contract work at Burla. Much was 
argued by the learned counsel fcr the 
O. P. relying on his statement. Eut in 
my view the above statement may not 
mean that the petitioner was then’ resid- 
ing at Burla and as such could have 
taken steps for extension of time in 
11968. In above premises I do nof find 
any cogent reason to disbelieve the sworn 
testimony of the petitioner that he was 
in fact ill in Puniab for which reason he 
could not apply earlier.” 


5. On the stévessia conclusion the 
learned Subordinate Judge extended time 
by four months from that date. The 
civil revision has been filed against the 
order extending time. 


' 6. The onlv evidence in the case 
on the basis of which the question of 
extension of time would: be considered 
‘is the ace of the opposite party 

. 1 


(P. W 


7. P. W. 1 deposed on 1l- 7-1970. 
In paragraph 9 of his deposition he stated 
“Year before last I had taken up cor-tract 
work at Burla”. Thus, on his own case 
P. W. 1 had contract work at Burla in 
1968. In the absence of any clarificatory 
statement on his behalf that he was 
getting the contract done through cthers 
though he was absent in Punjab. tke ir- 
resistible inference is that opposite Darty 
was present at Burla in 1968 and zould 
have taken steps for extension of lime. 
The learned Subordinate Judge himself 
has taken notice of the fact that the 
statement of the opposite party thet he 
was ill from 1966 to 1969 is not corzobo- 
rated by any independent evidence or 
by the evidence of the attending rhvysi- 
cian. Assuming that P. W. 1’s evicence 
can be accepted even without corrobora- 
tion, his own version is destroyed b7 his 
admission in cross-examination that in 
1968 he was at Burla. There is no state- 
ment in the deposition which is in sup- 
port of the conclusion of the leerned 
Subordinate Judge that the answer of 
the opposite party in cross-examination 
in paragraph 9 does not purport to mean 
what he says. On P. W. IPs evidence it- 
self there is no escape from the conclu- 
sion that the opposite party could have 
taken steps for extension of time in 1968. 
even assuming that he was in Punicb in 
1966. 1967 and 1969. Even ground Mo. 4 
Contains an admission that the oprosite 
party was not ill throughout but only 
‘for a very long time’. The learned Sub- 
ordinate Judge exercised his jurisdic- 
ition with material irregularity in ignor- 
ing the admission of the opposite party or 
jin explaining away the same without. anv 
material in support of such conclusion. I 
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would accordingly reverse the finding of 
fact recorded by the learned Subordinate 
Judge and hold that the opposite party 
was at Burla doing contract work in 1968 
and he could have applied for extension 
of time under Section 28 of the Act in 
the Court of the Subordinate Judge. Sun- 
dargarh. 

8. Mr. Sinha’ places strong reli- 
ance on Section 28(1) of the Act and con- 
tends that the Court has wide discretion- 
ary power in extending time. Section 28 
(1) runs thus: 

"28. Power of Court only to enlarge 


- time for making award. — (1) The Court 


may, if it thinks fit. whether. the time for 
making the award has expired or not and 
whether the award has been made or 
not, enlarge from ‘time to time the time 
for making the award”. 


9. Law is well settled that the 
Court has got wide discretionary power 
to extend time. But as the amplitude of 
the power is wide the discretion must be 
exercised judiciously with care. In this 
regard I respectfully agree with the ob- 
servations of a Division Eench in J. W. 
Oliver v. Mian Dost Mohammad. AIR 
1935 Lah 191 (2) Their Lordships ob- 
served thus under the corresponding 
Section 12 of the: Arbitration Act, 1899. 

“The Arbitration Act prescribes a 
procedure for the expeditious and speedy’ 
settlement of disputes by private tri- 
bunals especially those arising in com- 
mercial transactions, and the Legislature 
has in the schedule fixed a period of 
three months for the delivery of awards 
in cases where no time is fixed in the 
reference. The Court has no doubt a 
discretion to extend time under Sec. 12. 
but it will do so ‘only if cogent reasons 
are forthcoming. Obviously ‘the discre- 
tion cannot be exercised in favour of a 
party who himself has been negligent and 
as in the present case. has been guilty of 
dilatory tactics”. 


_, 10. The impugned order comes 
directly within the mischief of the afore- 
said dictum. Though in 1965 parties 
were called upon to have extension of 
time, the opposite party filed the appli- 
cation under Section 28 (1) of the Act 
about three vears after. Delay and dila- 
tory tactics have not been explained by 
any cogent reason as the opposite party 
was doing his contract work at Burla in 
1968 and could have taken steps for ex- 
tension of time. 


11. Mr. Sinha places strong reli- 
ance on Narsingh Das  Eiralal Ltd. v. 
Bisandayal Satyanarain Firm, ILR (1953) 
Cut 495 = (AIR 1954 Orissa 29) and R. 
N. Rice Mills v. State of Orissa. ILR 
1958 Cut 348 = (AIR 1959 Orissa 4). 
Both these decisions merely sav that the 
power conferred under Section 28 (1) is 
very wide and confers full discretion on 
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the Court to enlarge the time-limit for 
making the award at any time and even 
after filing the award. These decisions. 
however, do not lay down any guiding 
principles as to how the discretion is to 
be exercised, and they do not run counter 
to the Lahore case. There is nothing in 
these two decisions which would lead to 
any conclusion that Court would not re- 
ject the prayer for extension of time if 
laches and dilatory tactics are establish- 
ed. The two Orissa decisions do ‘not 
assist the -case of the opposite party. 


12. On the aforesaid analvsis. the 
impugned order is set aside and the 
civil revision is allowed: but in the cir- 
cumstances, there will be no order as 
to costs, ; 
i Revision allowed. 





AIR 1971 ORISSA 290 (V 58 C 98) 
R. N. MISRA. J. 
Dhoba Das and others, Petitioners v. 
Gurucharan Uttar Singh Mohapatra and 
another, Opposite Parties. í 


Civil Revn. No. 334 of 1970, D/- 22- 
12-1970. from order of K. M. Subudhi 1st 
Addi. Sub. J.. Cuttack. D/- 8-9-1970. 


Civil P. C. (1908), S. 115 — Material 
irregularity in exercise of jurisdiction — 
The Court acts with material irregularity 
in recalling its order to send a document 
to the Govt. Examiner when the party 
fails to produce the Special Certificate 
under Orissa High Court General Letter 
No. 3 of 1964 because of the Treasury 
Officer’s refusal to issue it. In such a 
case the Court should require the T. O. 
to give the Certificate and if that does 
not conveniently work it can send the 
document to. some other expert. (X-Ref: 
High Court Rules end Orders — Orissa 
High Court General Letter No. 3 of 1964 
(Civil)). (Paras 2, 3) 


. G. C. Patnaik and Rabi Mohanty. for 
Petitioners; R. N. Mohanty (2). for Oppo- 
site Parties. 


. ORDER: The defendants in T. S. No. 
261 of 1968 are the petitioners. The suit 
was one for partition. After the entire 
evidence for both sides was recorded. a 
dispute arose about the genuineness of a 
document which was marked as Ext. 6, 
a Patta. On 21-7-70. an application was 
made by the defendants to send the docu- 
ment for examination by the hand-writ- 
ing expert. The learned Trial Judge 
called upon the defendants to deposit 
Rs. 250/- in the treasury office for send- 
ing the document to the’ expert. The 
defendants deposited Rs. 250/- and tender- 
ed the challan for it. The learned Trial 
Judge called upon the defendants to pro- 
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duce a special certificate. Several ad- 
journments were granted to the defendants 
for the -purpcse of producing the special 
certificate fram the Treasury Officer in 
compliance with General Letter No. 3 of 
1964 issued by this Court. On 18-8-70, 
the learned Trial Judge directed that 
unless the defendants produce the certi- 
ficate by 25-8-70 the order for sending 
the document to the expert would be 


- reealled and the suit would be taken up 


for argument. On 25-8-70, the defendants 
made another application for time on the 
allegation that the Treasury Officer had 
written to the Accountant General for 
instructions in the matter and had not 
received any reply and. therefore. he 
was not in a position to issue the certifi- 
cate. Time was extended till 5-9-70. On 
that day the following order was passed: 

“Defendants 1 to 3 again pray for 
time to obtain certificate. Already. more 
than one month have passed. No fur- 
ther time will be given. The petition is 
rejected and the order of sending the 
documents to the expert is recalled. Put 
up on 8-9-70 for argument.” 

Against this order. the defendants are in 
revision before this Court. 

2. The learned Trial Judge obvi- 
ously has not appreciated the difficulty 
of the defendants. The defendants have 
deposited the amount of Rs. 250/- on the 
very first occasion and within ‘the time 
granted to them. They produced the 
challan showing the deposit. The next 
question was the requirement to produce 
the certificate as required by this Court. 
The certificate is said to be in the follow- 
ing form: 


“Certified that a sum of rupees two. 


hundred and fifty (Rs. 250). has been de- 
posited in the ...........cccceceeceves treasury 
ON sesessscectstes on account of the Govern- 


ment Examiner of questioned Documents . 


fee in case/suit No. .......ceccssccssesccoee and 
that this amount has been shown under 
head XIX-Police-Central Miscellaneous, 
in the Cash Account of Central subjects 
for the month of ............ and appears at 
item No. ............ in the relevant Receipt 
schedule. 


Signature of Treasury Officer. ` 


Countersigned. 


Signature of officer submitting the case.” 
In ‘general letter No. 3 of 1964 issued by 
this Court direction was given that such 
a certificate should be required before the 
document is sent for examination by the 
Government Examiner. The learned Trial 
Judge appears to have insisted upon such 
a certificate. The defendants in several 
petitions of theirs clearly indicated that 
the Treasury Officer was not issuing the 
certificate and had made a reference to 
the Accountant General for instructions. 
A situation had been created which was 
certainly beyond the control of the de- 
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fendants. The-learned Trial Judge would 
have done well to have reauired the Trea- 
sury Officer to comply with the General 
Letter of this Court. Instead of doing 
that (sic) the defendants had not com- 
plied with the direction. It was not with- 
in the means of the defendants to obtain 
the certificate when the publie cfficer 
Concerned was not issuing it. The learn- 
ed Trial Judge was not bound to serd the 
document to the Government Examiner 
at Calcutta. This Court in Genera. Let- 
ter No. 2 of 1965. dated 11-8-65 had indi- 
cated: 

“I am directed to refer to the Court’s 
General Letter No. 3 of 1964 (CiviD and 
Circular Letter No. 5032 (28) dated 29-7- 
64, on the above subject. and to sav that 
it has been represented to the Cour: that 
there will be difficulty in implementing 
the instructions contained therein. in view 
of the fact that costs to be incurred for 
bringing the opinion of the Goverr:ment 
Expert will not only be prohibitive but 
in some cases. it may be quite out of pro- 
portion to the value of the subtect mat- 
ter itself, particularly when the focu- 
ments in quéstion relate to suits of small 
valuation. Moreover as the Goverrment 
Examiner at Calcutta functions for a 
number of States. it may not be cor-veni- 
ent for him to attend to documents from 
different courts of this State expaditi- 
ously. Even in some cases. he may have 
to be examined personally and as he mav 
remain busy in connection with the work 
from other States and might not be avail- 
able in head quarters alwavs. itma~ not 
be possible to secure his attendance earlv. 

further consideration and in partial 
modification of the Court’s General Let- 
ter No. 3 of 1964 (Civil) the Court observe 
that the presiding officers should exercise 
their best discrefion and choose the Ex- 
pert to whom a document in a partizular 
case is to be sent”. 


In case the learned Trial Judge found 
that it was not convenient to senc the 
document to the Government Expert in 
which case alone that special certificate 
is necessary. it was open fo the leerned 
Trial Judge in his discretion to romi- 
nate some other expert. 


3. At any rate, it was not proper 
for the learned Trial Judge to recal! his 
order for examining the document by an 
expert. particularly when it is not the de- 
fendants who are to blame for non-pro- 
duction of the certificate. There maz be 
more instances of this type where Hiti- 
gants could not be in a position to tring 
the special certificate. If necessary. suit- 
able action should be taken by the Court 
on the administrative side to see that 
such an impasse is not created. But for 
the purpose of this case I think the learn- 
ed Trial Judge exercised his jurisdiction 
with material irregularity. I would ac- 
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cordingly vacate his order and call upon 
him to. require the Treasury Officer to 
give the certificate as required under the 
Government of India Circular Letter 
which accompanied General Letter No. 
3 of 1964 and in case that does not con- 
veniently work, it is open to him to send 
the document to some othar expert. The 
Civil Revision is allowed. The impugned 
‘order is set aside. There would be no 
order as to costs, 

Revision allowed. 





AIR 1971 ORISSA 291 (V 58 C 99) 
A. MISRA. J. 

B. Baliarsing and another. Appel- 
lants v. Bamdev Misra and others. Res- 
pondents. 

Second Appeal No. 144 of 1966. D/- 
16-2-1971, from order of G. N. Panda. 
Addl. Sub. J.. Puri. D/- 23-12-1965. 

(A) Municipalities — Orissa Muni- 
cipal Act (23 of 1950), S. 349 (1) — Notice 
of suit — Suit against municipality for 
declaration of title and recovery of pos- 
session on cause of action of alleged 
trespass — Notice is unnecessary as tres- 
pass is not act done or purported to be 
done in execution or intended execution 
of provisions of Act or Rules ete. (1949) 
15 Cut LT 39, Followed. (Para 9) 

(B) Civil P. C. (1908), O. 1, R. 10 and 
O. 6, R. 17 — Misdescription of parties — 
Plaint describing defendant as council- 
lors of Puri Municipality through its 
Chairman — Prayer for amendment fo 
describe defendant in ffs corporate name 
— Held, amendment was more in nature 
of correction of error than substitution or 
addition of party and could be allowed 
even in second appeal when no prejudice 
was caused to defendant and mistake was 
not due to any mala fides of plaintiff. 
AIR 1955 Mad 294 and AIR 1969 SC 1267, 
Rel. on. (Para 10) 
Cases Referred: Chronological Paras 
(1970) S. A. No. 573 of 1936, D/- 

31-8-1970 (Orissa) g 
(1969) AIR 1969 SC 1267 (V 56) = 

aao 1 SCR 22, Manohar Lal v. 

B. M. Supply Gurgaon 10 

(1985) AIR 1955 Mad 294 (V 42) = 

as 1 Mad LJ 337, Mohideen v. 

vV. A. Mohomed 10 
ao. 15 Cut LT 39. Salim. 

Mohammed v. Cuttack Munici- 

pality 9 

S. Mohanty. for Aprellants; R. K. 
Mohapatra. S. Misra. P. C. Misra and B. 
Mohapatra. for Respondents. 

JUDGMENT: Defendant Nos. 3 and 
4 are the appellants. Plaintiff-respon- 
dent No. 1 filed the suit for declaration 
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of title. confirmation: of possession or in 
the alternative for recoverv of posses- 
sion of the disputed land measuring: 24’ 
x 9’ appertaining to khata No. 93. plot 
No, 1026 in Markandeswar Sahi of Puri 
town. He also claimed Rs. 100/- as 
damages from defendant Nos. 1 and 2 and 
a permanent injunction restraining the 
defendants from interfering with his 
possession and damaging any of the 
trees or plants grown on the suit land. 


2. Plaintiffs case. in brief. is as 
follows: The strip of land in dispute 
adjoins his house on the west while de- 
fendant Nos. 3 to 5 have their houses on 
the eastern side of the plaintiffs house 
on plot No. 1027. Defendant No. 6 is the 
landlord of both the plots Nos. 1026 and 
1027. The piece of land on which plain- 
tiff’s house is situate was originally leas- 
ed out to one Jaina Parida. who con- 
structed a house thereon with the permis- 
sion of the municipality sometime in 1940 
and inducted the plaintiff as a tanant in 
1943. Subsequently. Jaina Parida sold 
the house and structures to the plaintiff 
and reconveved the land to the landlord 
(defendant No. 6). Plaintiff took the 
said land on lease from defendant No. 6 
in 1945. The suit land which forms a 
part of plot No. 1026 lying fallow. 
With the permission of the landlord 
plaintiff occupied the suit land and raised 
a garden in the vear 1943 and took a re- 
gular lease of the same in the year 1945. 
Defendant No. 4 who was serving as an 
Amin of the Puri Municipality influenc- 
ed the Chairman and Executive Officer 
who issued a notice on him making a 
false claim that the suit land constituted 
sweeper’s passage and called upon -him 
to remove the garden. Plaintiff, in reply. 
intimated that having taken lease of the 
suit land, he has title to the same and 
the municipality had no right. The 
municipality forcibly destroved the fence 
and plants existing on the disputed land 
and on 6-3-56 deliberately got some night- 
soil baskets placed there. Hence, plain- 
tiff filed the suit claiming the aforemen- 
tioned reliefs. 


3. Defendant No. 6 supported the 
plaintiffs claim. Defendant Nos. 1 and 
2, the Executive Officer and Councillors 
of the Puri Municipality through their 
Chairman in their written statement 
pleaded that the suit is not maintainable 
in the absence of a notice, as required 
under S. 349 of the Orissa Municipal Act, 
that the claim for damages is barred 
under Article 11 and Section 349 (2) of 
the Municipal Act; that Jaina Parida. 
while applying for sanction of his plan 
in 1940 made over a portion of the suit 
land measuring 12’ x 8’ -together with a 
strip of land to its adioining north to 
the municipality to provide a sweeper’s 
passage. and as such. the ownership 
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vested in them and in the alternative 
they claim to have prescribed a title by 
adverse possession for more than twelve 
years. They further state that as plain- 
tiff committed encroachment in the vear 
1952 and failed to remove it in spite of 
notice, they got it removed through their 
employees in accordance with the provi- 
sions of law. The claim of damages is 
also alleged to be excessive. 

Defendant Nos. 3 to 5, while in gene- 
ral supporting the contentions of the 
municipality alleged that out of the total 
area of 130 decimals appertaining to plot 
No. 1027, defendant No. 6 had.leased out 
120 decimals to them and Jaina Parida 
and left the balance of 10 decimals for 
common use. Thesaidland vested in the 
municipality by being used as a sweener’s 
passage. They further claim ‘that 
they have acquired an easementary right 
of passage over the suit land bv user for 
more than twenty years. Defendant No. 
7, an adjoining owner who was implead- 
ed subsequently. while claiming easemen-~ 
tary right of passage also claims that 1.5 
decimals of the suit land abpertains to his 
portion of the plot No. 1026 in which 
plaintiff has no title. 

4. The trial court recorded the fol- 
lowing findings (1) Plaintiff has title to 
and possession of the suit land which 
forms part of plot No. . 1026: (2) the 
municipality has not acquired any title to 
the suit property by adverse possession or 


‘otherwise; (3) defendant Nos. 3 to 5 and 


7 have failed to prove acquisition of ease- 
mentary right of passage over the suit 
land; (4) the claim for damages is barred 
under Section 349 (2) of the Orissa Muni- 
cipal Act; (5) the suit was not maintain- 
able for want of service of notice under 
S. 349 (1) and (6) the suit is not main- 
tainable as the municipality has not been 
properly impleaded. On the aforesaid 
findings. it dismissed the suit. On appeal 
by the plaintiff, the lower appellate court 
concurred in the findings that tthe suit 
land appertains to plot No. 1026: that 
plaintiff has got title to and possession 
of the same; that the claim for damages 
is barred under Section 349 (2) of the 
Municipal Act; that defendant Nos. 1 and 
2 have not acquired any title to the suit 
property and that defendant Nos. 3 to 5 
and 7 have not proved any easementary 
right of passage. It held that in a suit of 
the present nature. notice under Section 
349 (1) of the Municipal Act was not 


. necessary. It. however, held that the suit 


against the municipality is not maintain- 
able as they have not been properly im- 
pleaded in the suit. 


On these findings- the appeal was al- 
lowed in part decreeing the suit against 
defendant Nos. 3 to 5 and 7 declaring 
plaintiffs title to the suit land. confirm- 
ing his possession and réstraining ‘the said 


» 
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the title and possession 


‘of the Orissa Municipal Act. 
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defendants from interfering with the 
plaintiffs possession. The suit was dis- 
missed against defendant Nos. 1 and 2 
as not maintainable. ‘ 

5. Appellants challenge the judg- 
ment and decree of the lower appellate 
court mainly on the ground that having 
held that the -suit is not maintairable 
against defendant Nos. 1 and 2, the same 
cannot be decreed against the appel_ants 
as it would result in inconsistent decrees: 
it erred in accepting the commissioner’s 
report finding that the suit land apper- 
tains to plot No. 1026 and that it has not 
considered the defence evidence in decid- 
ing their claim of easementary right and 
also the right of the municipality to main- 
tain a sweeper’s passage in derogaticn of 
of the owner. 
Plaintiff-respondent No. 1 filed cross-ob- 


. jection challenging the finding of the 


lower appellate court against the main- 
tainability of the suit on a technical 
ground that the municipality has not been 
properly described. He also filed a veti- 
tion during the course of hearing for 
amendment of description of the munici- 
pality which is said to be a purely tech- 
nical defect which had inadvertently crept 
in. Defendant Nos. 1 and 2 who are res- 
pondent Nos. 3 and 4 herein have filed 
a cross-appeal challenging the-findings of 
the lower appellate court relating to the 
requirement of notice under Section 349 
acceptance 
of the survey-knowing commissioner’s 
report and acquisition of valid title ‘to 
the suit land by the plaintiff. 


6. I will now proceed to deal with 
the appeal, cross-appeal and cross-obiec~ 
tion filed by the different parties. ` 


rA There is no dispute that defen- 
dant No. 6 is the landlcrd of, plot Nos. 
1026 and 1027 and that plaintiff and de- 
fendant Nos. 3 to-5 and 7 are in occupa- 
tion of portions of these two plots under 
different leases held from the landlord. 
There is also no dispute that the suit strip 
of land belonged to the same landlord. 
though there is a difference between the 
parties as to which plot the same ap- 
pertains. According to the plaintiff he 
has taken lease of the suit strip of land 
which appertains to plot No. 1026. Though 
defendant-appellants do not claim anv 
title to the suit land, they allege that it 
appertains to plot- No. 1027 which had 
been surrendered to the municipality for 
a sweeper’s passage in the vear 1940 and 
in the alternative they claim an ‘easermen- 
tary right of passage over it. The ccurts 
below have recorded concurrent findings 
that the suit land appertains to plot No. 
1026; that plaintiff has subsisting . title 
and is in possession of the same and that 
the defendants have not acquired any 
easementary right of passage. These con- 
current findings are not assailable in 


B. Baliarsing v. Bamdev Misra (A. Misra J.) 


‘Act. 


[Prs. 4-91 Ori. 293 


second appeal. and-as such. I do not 
find any merit in the contentions of the 
appellants. . 

8. Next I proceed to deal with . 
the cross-appeal filed bv respondent 
Nos. 3 and 4 who were de“endant Nos. 1 
and 2 in the trial court and zhe cross- 
objection filed by plaintiff-respondent 
No. 1. In the cross-appeal. respondent - 
Nos, 3 and 4 mainly challenge the finding 
of the lower appellate court that ser- 
vice of notice u/s. 349 of the Orissa 
Municipal Act (hereinafter to be referred 
to as the Act) was not necessary before 
institution of the ‘suit. In the cross- 
objection, plaintiff-respondent No. 1 has 
assailed the finding of ths lower ap- 
pellate court about non-maintainability 
of the suit against defendant Nos. 1 and 
2 and they have not been properly im- 
pleaded in the suit. The points that 
arise for consideration on _ the cross- 
appeal. filed by respondent Nos. 3 and 
4 and .cross-obiection filed by plaintiff- 
respondent No. 1 are as follows: (1) Whe- 
ther absence of service of notice under 
Section 349 (1) of the Act is fatal to the 
maintainability of the suit; (2) whether 
the suit is not maintainable against defen- 
dant Nos. 1 and 2 on account of the wrong 
description. of defendant No. 2 and 3 
whether the prayer for amendment of the 
description of defendant Nc. 2 can be al- 
lowed at this stage. : 


9. Point No. 1:— It is contended 
that the notice under Section 349 (1) of 
the Act being mandatory. no suit or 
other legal proceeding against the muni- 
cipal councillors or its officers or servants 
in respect of acts done or purporting to 
be done in execution or intended execu- 
tion of the provisions of the Act. Rules. 
Regulations, bye-law, ete. is maintain- 
able without service of a nctice. Accord- 


-ing to learned counsel for respondent Nos. 


3 and 4, the municipality served a notice 
on the-plaintiff to remove the alleged ob- 
struction to the sweeper’s passage and 
when he failed to comply with it, steps 
were taken to get the same removed by 
its employees. This action of the munici- 
pality being within its competence in view 
of the provisions contained in Section 344 
of the Act, it was an act done cr purport- 
ed to have been. done in ‘execution or in- 
tended execution of the provisions of the 
Therefore. Section 349 (1) is at- 
tracted and service of a notice was a man- 
datory requirement for maintainability 
of the suit. i ` 
. earned counsel for respondent No, 
1, on the other hand. urges that out of 
the two reliefs sought bv him in the 
plaint, one relating to the claim for da- 
mages may come within the purview of 
Section 349 (1), and to that extent with- 
out service of notice. the claim for dama~ 


ges was not maintainable. - So far as the 
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other relief of declaration of title. con- 
firmation of possession or in the alterna- 
tive recovery of possession is concerned. 
the action of the municipality was noth- 
ing more than a pure act of trespass and 


‘trespass cannot be construed to be an act 


done or purported to be done in execution 
or intended execution of the provisions of 
the Act. Rules. Regulations. ete. A simi- 
lar question arising under Section 377 of 
the B & O Municipal Act which in sub- 
stance, corresponds to Section 349 of the 
Act came up for consideration before this 
Court.in the decision reported in Salim 
Mohammed v. Cuttack Municipality. 
(1949) 15 Cut 39. It was held that Sec- 
tion 377 of the B & O Municipal Act 
which laid down the requirement of 
notice of a contemplated suit was appli- 
cable -only in those cases where plaintiff 
claimed damages or Sane eee for 
‘wrongful acts committed by the commis- 
sioners or their officers in the exercise 
or honestly supposed exercise of their 
statutory powers that is acts done 
by the commissioners. “colori offici” and 
that an act of trespass by a municipality 
cannot be said to be an act done under 
the Act. . 


- A comparison of Section 377 (1) of 
the B & O Municipal Act and Section 349 
(1) of the Act shows that both the sections 
make it imperative on the part of the 
plaintiff to serve a notice before institu- 
tion of a suit in respect of acts done in 
execution or intended execution of the 
provisions of the Act, Rules. Regulations. 
bye-laws, ete. The slight difference ‘in 
the language is that the section under the 
old Act mentions only acts done, while 
the provision in the new Act refers to acts 
done or purported to have been done. 
This difference in my opinion does not 


bring about any material change in the ` 


requirement of notice under the old and 
mew Acts. An act of trespass cannot be 
construed as an act done or purported to 
have been done in execution or intended 
execution of the provisions of the Act. 
Rules, Regulations, etc. as those provi- 
sions do not envisage or authorise acts of 
trespass. 


Reliance was sought to be placed by 
learned counsel for respondent Nos. 3 and 
4 on a single Judge decision of this Court 
in S. A. No. 573 of 1966 disposed of on 
31-8-1970 (Orissa) where it was held that 
the requirements of Section 349 (1) not 
having been satisfied. the suit was not 
maintainable. The facts of that case are 
distinguishable and can have. no applica- 
tion to the question that arises here. In 
that case, a notice was served under Sec- 
tion 344 (2) of the Act on certain persons 
to remove the alleged encroachments 
made on the public road belonging to the 
municipality. The encroachers filed a 
suit disputing the fact of encroachment 
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and seeking an injunction restraining the 
municipality from taking steps to remove 
the ehcroachments. That was not a case 
where the municipality had committed 
trespass, but a case where the suit was fil- 
ed against the municipality in respect of 
acts done or purported to have been done 
under the provisions of the Act and Rules. 
In those circumstances. it was held that 
a notice under Section 349 (1) of the Act 
was a pre-condition to the institution of 
a suit. 


In the present case, however. the 
municipality is alleged to have committed 
a trespass, an act which conceivably can- 
not be said to have been done or purport- 
ed to have been honestly done under 
the provisions of the Act. For the reasons 
discussed above, I agree with the lower 
appellate court that the relief of declara- 
tion of title and recovery of possession 
being based on the cause of action of the 
alleged trespass by the municipality on 
his private rights. service of a notice un- 





der Section 349 (1) of the Act is not a 
precondition for maintainability of the 
suit. I find no merit in the cross-appeal 
filed by respondent Nos. 3 and 4 


10. Point Nos. 2 and 3: — While 
finding that plaintiff has Be ae title 
to and possession of the suit lend and the 
municipality has not acauired any title by 

ue of surrender or by adverse pos- 
session, the lower appellate court has 
ordered dismissal of the suit against de- 
fendant Nos. 1 and 2 on the ground that 
defendant No. 2 has not been properly 
impleaded. Defendant No. 1 is the Exe- 
cutive Officer. Puri Municipality. while 
defendant No. 2 is described as Coun- 
cillors of the Puri Municipality through 
their ‘Chairman. So far as the descrip- 
tion of defendant No. 1 is concerned, it 
is:not very material. once the ¢élaim for 
damages’ has 
below have held that the suit-is not 
maintainable against the municipality on 
the ground that it has not been impleaded 
as contemplated in Section 9 of the Act. 
Under Section 9, the Councillors of the 
municipality constitute a body corporate 
by the name of the Municipality by re- 
ference to which it is known and may 
sue or be sued in its corporate name. 
It is not disputed that the proper manner 
of impleading the municipality was to 
have impleaded it by its corporate name 
instead of suing it as Councillors of the 
Puri Municipality through its Chairman. 
During the course of arguments of this 
Second Appeal. a petition has been filed 
to amend the plaint by inserting the 
words “known as Puri Municipality by 
name” in between the words “Councillors 
of Puri Municipality” and “through their 
Chairman”. The amendment proposed is 
purely a technical one which is more in 
the nature. of correction of an error than 


been rejected. The courts . 


» 


- of the rules of procedure. 
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substitution or addition of a partv- In 
the decision reported in Mohideen v. V. 
O. A. Mohomed. AIR 1955 Mad 294, it 
was observed: 


“If however imperfectly and incor- 
tectly a party is designated in a plaint, 
the correction of the error is not the ad- 
dition or substitution of a party. but 
merely clarifies and makes apparent what 
was previously shrouded in obscurity by 
reason of the error or mistake. The aues- 
tion in such a case is one of intenticn of 
the party and if the court is able to dis- 
cover the person or persons intended to 
sue or to be sued. a mere mis-description 
of such a party can always be corrected 
provided the mistake was a bona fide 
one”. 


In the decision reported in Manohar Lal 
v. N. B. M. Supply. Gurgaon. AIR 1969 
SC 1267 there was a mis- -description of 
the plaintiff in instituting the suit which 
was sought to be amended subsequently. 
It was observed: 


“A party cannot be refused jus: re- 
lef merely because of some mistake. ne- 
gligence, inadvertence or even infraction 
The court al- 
ways gives leave to amend the pleadings 
of a party. unless it is satisfied tha: the 
party applying was acting mala fide. or 
that by his blunder he had ecaus- 
ed injury to his opponent which mav not 
bé compensated for by an order of costs. 
However negligent or careless may have 
been the first omission. and. however late 
the proposed amendment. the amend-nent 
may be allowed if it can be made without 
injustice to the other side”. 


In the present case, by allowing the 
amendment now prayed for. no initstice 
or prejudice can accrue to the munizina- 
lity, because as it transpires from the re- 
cord, it has contested the suit on merits 
as if it was a party and on merits its 
claims have been negatived. There :s no 
suggestion that the mis-description in the 
plaint was due to anv mala fides on the 
part of the plaintiff. Considering hese 
aspects, I allow the amendment as prav- 
ed for in the description of defer.dant 
No. 2 by inserting the corporate name of 
the municipality. Having allowed this 
amendment. the defect on which the suit 
against the municipality was dismissed 
no longer exists. Therefore. in view of 
the other findings. the cross-obiection is 
to be allowed and the suit decreed against 
the municipality as well. 


11. In the result. the appeal and 
the cross-appeal filed by respondent Nos. 
3 and 4 are dismissed. The cross-obiec- 
tion filed by plaintiff-respondent No. 1 
is allowed and the order of the lower ap- 
pellate court dismissing the suit is set 
aside. The decree of the lower appellate 
court be modified as follows. The swt be 
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decreed in part against defendant Nos. 1. 
2, 3 to 5 and 7 with proportionate costs 
declaring plaintiff’s title and confirming 
his possession to the suit land. In the 
circumstances of the case, each partv will 
bear his costs of this Court. 


Order accordingly. 
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Kashinath Sahu. Appellant v. 
Smt. Devi and others, Respondents. 


First Appeal No. 79 of 1964, D/- 25- 
2-1971 from decision of N. Sarangi Sub. 
J., Berhampur. D/- 7-5-1964. 


(A) Hindu Adoptions and Main- 
tenance Act (1956), S. 18 (1) (b) — Hus- 
band’s conduct causing disgrace to wife 
and subjecting her to annoyance and in- 
dignity amounts to legal cruelty. AIR 
1957 Mad 693, Followed. (Para 5) 


It is no answer to a charge of cruelty 
levelled by the wife to say that it was not 
the husband himself but his mother who 
had treated her with cruelty. It is clearly 
the responsibility of the husband to 
protect his wife from the unpleasantness 
of his relatives and to make suitable pro- 
visions for her to live with him in privacy, 


(Para 7) 
(B) Hindu Adoptions and Mainten- 
ance Act (1956). S. 18 — Maintenance 


ordered should neither be that much as 
would keep the wife in luxury nor in 
penury. (Para 8) 


Caeses Referred: Chronological Paras 
(1957) AIR 1957 Mad 693 (V 44) = 
1957 Cri LJ 1282 (2). M. 
Ponnambalam v. Saraswathi 7 
R. C. Patnaik, for Appellant; A. K. 
Padhi, for Respondents. 


JUDGMENT:— This is an appeal 
against the judgment and decree passed 
by the Subordinate Judge, Berhampur 
granting tọ respondent No. 1 maintenance 
at Rs. 65/- per month against her hus- 
band the appellant and creating a charge 
therefor on the plaint ‘A’ schedule pro- 
perties. The appellant and respondent 
No. 1 were married on 11-3-1953. In the 
year 1955, she had an attack of filaria 
while she was residing in the house of 
her father-in-law at Berhampur. But no 
steps were taken for her treatment either 
by her father-in-law or mother-in-law 
and when her husband wanted to call a 
doctor, he was prevented from doing so 
by his mother. Thereafter. much against 
her will she was sent back to her father’s 
house where she remained for-a period of 
three years during which time nobody 
from her husband’s house made any in- 
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auiries about her health nor did they pro- 
vide any funds for her treatment. On 
the death of her father-in-law in the vear 
1958. although nobody from her husband’s 
family came to take her from her father’s 
house at Itamati in Puri District. she 
with her father voluntarily came to 
Berhampur to attend e father-in-law’s 
obseauies. 


A few days thereafter. her mother- 
in-law did not want her-to stay in the 
house and asked her to go back to her 
father’s house, but. on refusal, her hus- 
band against her wishes took her to her 
father’s house and left her. there. Some- 
time in Falgun., 1960. she was brought 
back to her husband’s house and was 


subjected to harassment and physical. 


torture from all the members of the 
family and was not allowed. proper food 
and clothing and was forced to sleep in a 
room in the background of the house. 
Even the servants of the family misbe- 
haved with her and insulted her at.the 
instance of her mother-in-law. As the 
situation became unbearable she wrote a 
letter to her father who came and took 
her away from Berhampur. Thereafter 
she commenced the suit against her 
husband (Deft. 1), his brothers (Ds. 2 to 
4) and his mother (D. 5). claiming main- 
tenance at Rs. 100/- per- month. 


2. In the written statement filed 
by the appellant (D. 1). he denied the 
plaintiffs allegation that she was ever 
neglected or ill-tréated in her father-in- 
law’s house and contended that there was 
no cause of action for the plaintiff to 
claim maintenance. He also disputed the 
quantum of maintenance ‘stating that he 
has no share in the family business 
that he is maintaining himself by work- 
ing as a driver on a monthly salary of 
Rs. 90/-. The other. defendants. in addi- 
tion to denying the plaint allegations re- 
garding cruelty and supporting the case 
of defendant No. 1 that he had no share 
in the family business, disputed the plain- 
tiffs right in the event of her getting a 
decree for maintenance to charge the 
same on family proverties. ‘ 


3. On a consideration of the oral 
and documentary evidence on record, the 
learned Subordinate Judge came to the 
‘conclusion that the plaintiff had been 
neglected, ill-treated and harassed by 
the defendants including defendant No. 1: 
that the amount of ill-treatment. harass- 
ment and neglect has been such that it 
was reasonable on the part of the plain- 
tiff to apprehend that it would be harm- 
ful and injurious to her to live with de- 
fendant No. 1. He, therefore. held that 
she was entitled to get maintenance from 
her husband. Regarding the quantum of 
maintenance, he disbelieved the - defen- 
dant No. 1’s case that he had no share in 
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the joint family business; and assessing 
the profits of the business to be Rupees 
12000/- per annum the learned Judge al- 
lowed maintenance at Rs. 65/- per month 
and made it a charge on the plaint ‘A’ 
schedule properties. - Hence this appeal 
by. defendant No. 1. 


4. . Prior to the- passing of the 
Hindu Women’s Right to Separate Resi- 
dence and Maintenance Act, 1946, it was 
held in ‘several cases in Courts that a 
wife, though normally bound. to remain 
under the roof and protection of the hus- 
band, could claim separate residence and 
maintenance, if she established that. by 
reason of his misconduct or by his refusal 
to maintain her in his own place or resi- 
dence or for other justifying cause. she 
was compelled to live apart from him. 
The Act of 1946 gave a statutory recogni- 
tion to-this right and . at the same time 
liberalised the law in certain respects in 
her favour. The text of Section 2 of the 
1946 enactment is substantially the same 
as sub-section (2) of Section 18 of the 
Hindu Adoptions and Maintenance Act, 
1956 which has repealed the 1946 enact- 
ment. 
So far as it is material runs thus: 

“18. (1) Subiect to the provisions of 
this section. a Hindu wife.. whether mar- 
ried before. or after the commencement 
of this Act, shall be entitled to be main- 
fo by her Pushana during -her life- 

e 


(2) A Hindu wife shall be entitled to 
live separately from her husband without 
forfeiting her claim to maintenance.— 
xx XX XX 


(b) if he has treated her with such 
cruelty as to Catise a reasonakle appre- 
hension in her mind that it will be harm- 
ful or injurious to live with her husband; 

-XX XX xx” 

-5 The sole question therefore is 
whether- it is established by the plaintiff 
that she.was treated with cruelty and 
whether the treatment was such as to 
cause reasonable apprehension in her 
mind that it would be harmful or injuri- 
ous to live with her husband. Cruelty 
need not always be physical in the sense 
that the plaintiff was tortured or’ assault- 
ed by any member of the family. In de- 
termining what constitutes cruelty regard 
must be had to the circumstances of each 
particular case keeping in view the phy- 
sical and mental condition of the parties 
and their character and social status. Any 


conduct of the husband which causes dis-|_ 


grace to the wife or subjects her to a 
course of annoyance and indignity 
amounts to legal cruelty. The harm ap- 
prehended by the wife may be mental 
suffering as distinct from bodily harm. 
because pain of mind may be even more 
severe than bodily pain and a husband 
disposed to evil, may create more misery 


Section 18 of the present Act in 


N 


K 


te 


. her father to take her as soon as 
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in a sensitive and affectionate wife by a 
course of conduct addressed only to the 
mind, than if. in fits of anger. he were to 
inflict occasional blows upon her person. 


6. The evidence in this case has 
fo be judged by bearing the above prin- 
ciples in mind. The plaintiff during her 
examination in Court deposed abou: the 
allegations she had made in her rlaint 
and proved certain letters which she had 
on several occasions written to her father 
and some letters which her husbanc had 
written to her father. True it is that no 
other witness has been examined to cor- 
roborate her testimony. But here again 
it has to be remembered that the inci- 
dents about which she has denosec are 
those which had taken place inside the 
house and except the inmates thereo- and 
the servants of the family. there is not 
much chance of ‘ottsiders knowing any- 
thing about these. Even if any of the 
neighbours of her father-in-law’s femily 
had any knowledge about the occurrence. 
it is highly unlikely that they would zome 
forward to depose ‘in her favour and 
and against the defendants. especially 
when she is more or less a stranger in the 
sense that she belongs to a village in Puri 
district and had been married in the femilv 
of a business man of Berhampur ‘wo is 
likely to be an influential person ‘oz the 
locality 


The plaintiff's oral testimony 20w- 
ever receives sufficient corroboration 
from letters written about the time 
when the incidents are alleged to have 
taken place — some by her to her father 
and others by her husband. The earliest 
letter is in Ext: 1 dated 11-6-1955 written 
by the appellant himself to his father-in- 
law at. Itamati wherein he stated that 
there was some trouble in the family 
over the medical treatment of the rlain- 
tiff and requested his father-in-law , to 
take his daughter for proper treatment. 
He specifically mentioned therein that 
there was quarrel in his family for about 


8 to 10 days when he proposed for medi- _ 


cal treatment of the plaintiff and unless 
the plaintiff was immediately taken tc her 
father’s house, her life would be ruined. 


The next letter in point of time is 
Ext. 4 which the plaintiff wrote to her 
father in September. 1855 wherein she 
stated that there was no improvement in 
her condition, that no medical treatment 
was arranged for her and she was living 
in her father-in-law’s house at Berlkam- 
pur with much difficulty. She requested 
pos- 
sible. Ext. 2 is a letter dated 7-4-1958 
written by the appellant from Rourkela 
to his father-in-law at Itamati. This 


appears to be in reply to a letter which . 
the plaintiffs father had written to the 


appellant seeking the latters acvice 
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“voluntarily went to 
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about sending the plaintiff to her father- 
in-law’s house. The appellant stated in 
this letter that if the plaintiff would be 
sent to his house at Herhampur. he 
should not be blamed for the misbe- 
haviour of his mother. This stetement 
clearly supports the plaintiffs stetement 
that her mother-in-law used to illtreat 
her during her stay at Berhampur- 


It has already been steted that some- 
time in the vear 1958. the rlaintiff 
her father-in-law’s 
house on hearing about the death of her 
father-in-law. While she was stawing at 
Berhampur: thereafter,. she was alleged to 
have been assaulted and ‘ll-treated bv 
her mother-in-law. This is borne out by 
hèr letter Ext. 5 of May. 1960 written to 
her father wherein she stated thet she 
was beaten by her mother-in-law as a 
result of which there was bleedinz from 
her mouth and that her mother-in-law 
was also persuading her son the appellant 
that he should discard the plaintiff and 
marry another girl. In the last letter 
Ext. 6 written shortly thereafter by the 
that her mother-in-law and her sisters- 
in-law were ill-treating her. had assaulted 
her four times and had taken her near 
the well threatening to drown her there- 
in that she.was not being allowed food 
and that they had even gene to the extent 
of locking up the door of the latrine to 
prevent her from using it. It is after the 
receipt of this letter that her father came 
to Berhampur and took her.away from 
the appellant’s house. The genu‘neness 
of these letters has not been disputed. 


It may be stated here that before the 
institution of the present suit. the appel- 
lan had filed an application under Sec- 
tion 9 of the Hindu Marriage Act against 

is wife for restitution of conjugal rights 
and all these letters had been produced 
in that proceeding. On a considerazion of 
these letters and the evidence given bv 
the wife in that case, the Additional Dis- 
trict Judge had come to the  conelusion 
that the wife had been subjected tc cruel 
treatment by the husband and his mother 
and sisters and that the treatment meted 
out to her was sufficient to create an ap- 
prehension in her mind that it would be 
harmful and injurious for her to live 
with her husband. In this view >f the 
matter, the application for restitution of 
conjugal rights had been dismissed. 


T. In supprt of his case that the 
plaintiff was not subjected to any ill- 
treatment at her father-in-law’s place. 
the appellant examined besides Limself 
five other witnesses. Their evidence is 
of negative character as they have stated 
that they are not aware of any ill-treat- 
ment meted out towards the plaintiff 
either bv her husband or by her mother- 
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in-law. Their evidence was considered 
at length by the learned Subordinate 
Judge who found that either they had no 
means to know what took place in the 
house of the plaintiff or some of them 
were so interested in the defendants that 
much reliance cannot be placed on their 
testimony. Having perused their evidence 
I see no reason to differ from the esti- 
mate of their credibility made by the 
learned Subordinate Judge. It is no ans- 
wer to a charge of cruelty made by the 
wife for her husband ‘to sav that he him- 
self was not guilty of any acts of cruelty 
but it is his mother who was so guilty. 
It is now well settled that a wife is entitl- 
ed to insist that she should not be ex- 
posed to the unpleasantness of the relati- 
ves of her husband and that suitable pro- 
visions should be made for her to live 
with her husband in privacy. 

. AS was rightly pointed out in M. 
Ponnambalam v. Saraswathi. (AIR 1957 
Mad 693) a husband no doubt has got the 
right to choose the domicile for the wife 
and she should follow him when that 
domicile is one which is not legitimately 
repugnant to her and injurious to her 
health. etc. In all these matters. the 
casting vote is not with the husband or 
- the wife but it is a matter which has 
got to be decided amicably | between 
them: at times the husband may have to 
choose between- his parents. mother or 
his wife. He must come to his own con- 
clusion in his own mind and must not in- 
sist upon incompatible parties like his 
own wife and mother living together and 
making life a hell for them. The learned 
‘ Judge said: 

“Hardships which wives were prevar- 
ed to endure in the past they are not pre- 
pared to endure now and the Court can- 
not impose upon them ante diluvian re- 
quirements of domestic Hindu Households 
at the present time”. 

Having regard therefore to the evidence 
and circumstances discussed above, I hold. 
in agreement with the trial. Court. that 
the plaintiff has succeeded in establishing 
that her husband had treated her with 
such cruelty as to cause a reasonable ap- 
prehension in her mind that it would be 
harmful and injurious for her to live 
with her husband. Her claim for separate 
maintenance is therefore fully justified. 

8. With regard to the question of 
quantum of maintenance. Courts have to 
take into consideration several factors 
like the status of the family. the earn- 
ings and the commitments of the husband 
and what is required by the wife to 
maintain herself. In regard to the last 
requirement, Courts have to steer clear 
of two extremes, namely. they should not 
give maintenance to the wife which 
would keep her in luxury and would 
make judicial separation profitable and 
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also impede any future chances of recon- 
ciliation. They should also steer clear of 
the other extreme, namely penuriousness. 


9. The plaintiff has deposed that 
her father-in-law had properties worth 
about two lakhs of rupees and the family 
is running a shop where silk and clothes 
are sold. The annual income from the 
shop according to her is Rs. 14000/- to 
Rs. 15000/. Besides they possess about 
10 acres of land. The appellant while 
he was in the box did not make any spe- 
cific statement regarding the inzome from 
the cloth shop, but he stated that having 
taken Rs. 8000/- to Rs. 10.000/- he has 
relinquished his share in the shop and 
lands. This statement. however. has not 
been corroborated. If there was any 
such relinquishment. there must have 
been a document to evidence it. In the 
absence of any such document. and any 
other evidence to corroborate the appel- 
lant’s testimony, his contention that he 
has no interest in the family shop and in 
the famiy lands must be rejected. At 
the same time. the plaintiffs > statement 
that the income from the shop is about 
Rs. 15,000/- is also not corroborated. D. 
W. 4 is the nephew of the appellant’s 
father and according to him the income 
from the appellants shop is three to 
four thousand rupees a year. D. W. 6 
who is- a clerk in the said shop stated 
that the annual income from the shop is 
Rs. 4000/-. But his own admission that 
two clerks each on a salary of Rs. 100/- 
per month are working in the shop belies 
the statement that the annual profit from 
the shop would be only Rs. 4000/-. Ad- 
mittedly there are accounts of the shop 
which the appellant has not produced. In 
the absence of any such clear data. one 
can only make a rough estimate of the 
income which having regard to the evi- 
dence and circumstances stated above 
may be fixed at Rs. 9000/- a year. Be- 


` sides the appellant. he has got his brothers 


who have a share in the shop and the 
family lands. It has transpired in evi- 
dence that during the pendency of the ap- 
plication for restitution of coniugal rights. 
the plaintiff had been allowed an interim 
maintenance of Rs. 50/- per month. Tak- 
ing all these circumstances intc considera- 
tion and bearing in mind that the plain- 
tiff has no children to support. I feel. 
that a monthly maintenance of Rs. 50/- 
would be necessary and sufficient for 
the plaintiff's maintenance. 


10. Subject to reduction in the 
amount of maintenance from Rs. 65/- to 
Rs. 50/- (Rupees fifty) per month I would 
affirm the judgment and decree passed 
by the Subordinate Judge and dismiss 
this appeal with costs. 


Appeal partly allowed. 
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AIR 1971 ORISSA 299 (V 58 C 191) 
R. N. MISRA, J. 


Sulei Bewa and others. Appellants v. 
Gurubari Rana and others, Respondents. 

First Appeal No. 95 of 1966. D/- 29-1- 
1971. from Order of G. N. Panda. Sab J.. 
Dhenkanal, D/- 24-1-1966. 

(A) Hindu Law — Adoption — The 
burden to establish adoption is savarely 
on the person who propounds it anc that 
burden is heavy. (X-Ref: Evidence Act 
(1872), Ss. 101-104). AIR 1959 SC 504 Rel. 
on. (Pera 6) 

(B) Dhenkanal State (Orissa) Succes- 
sion Rules, Ch. V —- The Rule relating to 
adoption does not avoid the performance 
of formalities required by Hindu Law. 
Hence until valid adoption is established 
under the Hindu Law mere recognition 
retrospectively granted by the State may 
not be sufficient im all cases to rove 
adoption. (X-Ref: Hindu Law — Adop- 
tion). (Para 14) 

(C) Hindu Law — Partition — A 

~eoparcener can have separate property. A 
(Contd. in Col. 2) 
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presumption of property being joint has 
to be raised by establishing existence of 
sufficient nuclets whereafter the copar- 
cener must show that he acquired the 
Property out of a source of his own with- 
out assistance of joint nucleus. 

(Paras 18) 
Cases Referred: Chronological Paras 


(1959) ATR 1959 SC 504 (V 46) = 
(1959) Supp (1) SCR 688. Kishori 
Lal v. Mt. Chaltibai 6. 8 

G. Sahu, for Appellants: R, Ch. 

Mohanty. for Respondents. 

JUDGMENT: The plaintiffs are ap- 
pellants. The appeal is directed against 
the judgment of the learned Subordinate 


Judge, Dhenkanal, in a suit for partition 


of the properties described in Schedule 
A to D of the plaint. Relief of declara- 
tion of exclusive title in regard to a house 
standing on plot No. 2797 was also asked 
for. The plaintiffs also prayed for per- 
manent injunction against the defendant 
o. 1. 

2. The parties are relations and 

their relationship is as shown below: 


NADU JENA 
| 





I 
Kapila 


T (died ia 1982=widow 
Sulei Bewa (PI, 1) 


i 
Kdlei Sara 
(PLE. 2) (PIE. 3) 


The plaintiffs claimed that Gurubari 
had been adopted out of the family since 
his childhood and he was actually enijov- 
ing the properties of Dama Rana, the ado- 
ptive father. Thus Gurubari had no 
share in the family properties. and im the 
properties of Kapila the plaintiffs have 
become owners and are entitled to their 
respective shares on division. The d2fen- 
dant No. 1 demanded a share and creat- 
ed disturbance in the plaintiff’s ‘pcsses- 
sion. Some of the properties were pur- 
chased jointly by Guranga and the de- 
.fendant No. 1 and some others have been 
purchased .by Gauranga. Gurubari and 
Dama together. That is why. a parfition 
became necessary and separate schedules 
have been viven in the plaint. 

3. - The defendants 1 and 2 fikd a 
joint written statement. The geneclogy 
was admitted but the adoption of Guru- 
bari by Dama was disputed. A prerious 
amicable partition by metes and bounds 
was also pleaded. The defendant No. 3 
who is the widow of Dama filed-a sepa- 
rate written statement and denied the 
adoption of the defendant No. 1 by Dama. 
; 4. The learned trial Judge came 
to find that the plaintiffs had failed to 


EO/FO/C659/71/GNB 


| 
Kurti (D. 2) 
I 
Gurubari (adopted by Dama Rana (D. 1) 


Sener 


! | 
Panchai Labani 
(PIE. 4) (PLE. 5) 


establish the plea of adoption. He next 
took up the question of previous parti- 
tion and held that there was no partition 
as alleged by the defendants. In the writ 
ten statement certain properties had been 
shown to be joint family properties li- 
able for partition. The trial court held 
that these properties as described in the 


- schedule to the written statement were 


partible and included them in the hotch- 
pot. Accordingly the preliminary decree 
that had been passed directed that the 
Plaintiffs would be entitleé to one-fourth 
share in the properties in schedules A to 
D and half share in the properties des- 
cribed in the schedule E as also the pro- 
perty „appearing in the schedule of the 
written statement. He indicated the shares 
of the respective defendants in the vari- 
ous items of property as well. The plain- 

are in appeal being aggrieved on 
two scores (i) negativing the claim of 
adoption and their claim to a higher 
share and (ii) the direction that the pro- 
perties in the schedule to the written 
Statement are partible. 


5. Thus, the two auestions which 
arise for determination in this appeal are 
in regard to the adoption of Gurubari by 
Dama and partibility of the properties in 


the schedule of the written statement. 
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6. The burden to establish the 
adoption is squarely on the plaintiffs and 
as has been laid down by their Lordships 
of the Supreme Court in the case of 
Kishori Lal v. Mt. Chaltibai. AIR 1959 
SC 504 that burden is heavy. The written 
statement is significantly silent as to the 
exact date of adoption. In- paragraph 2 
of the plaint it has been stated: 

“That the defendant 
been taken in adoption by Dama Rana 
from his childhood as stated in the pre- 
vious paragraph has lost all his interest 
in the property left by Kapila Jena as he 
became a member of the adoptive father’ s 
rauy by adoption.” 

P. Ws. 1. 4 and 7 are said to be witnesses 
of giving and taking. P. W. 1 who was 
the Sarabarakar of the village has claim- 
ed that the adoption of the defendant No. 
1 took place about 20 years prior to his 
giving evidence in Court. It takes us to 
1945-46. The defendant No. 1 has been 
said to be about 12 or 13 vears at the 
time of adoption. -P. W. 4 claims the 
adoption to have taken place about the 
year 1943 or 1944. While P. W. 1 has 
made a significant statement: 


-“The adoption was held after the 
merger of Dhenkanal with the State of 
Orissa i. e. roughly about 2 or 3 vears 
after the merger (meaning 1950 or-1951).” 
P. W. 4 has stated: 

“The adoption of Gurubari was done 
5 or 6 years prior tc the agitation in 1938 
(which means that it was sometime in 
1932-33)”. 


7. Thus here: is a substantial gap 


«or variance about the time of adoption, 
The last witness for giving and taking on 
the plaintiff’s side is P. W. 7. His evi- 
dence indeed is not very positive so far 
as the time of adoption was concerned. 


8. The evidence of giving and tak- 
ing as available from these three witness- 
es is inconsistent and contradictory not 
only in respect of the date of actual giv- 
ing and taking 
other particulars. The oral evidence is 
thus not very dependable and does not 
satisfy the requirement as indicated by 
their Lordships of the Supreme Court in 
the aforesaid decision (ATR 1959 SC 504). 
The documentary evidence in support of 
the claim consists of an application for 
recognising the adoption of the defendant 
No. 1 made by the mother, defendant 
No. 3 and the order passed by the Dis- 
trict Magistrate thereon on 9- 7-55. Reli- 
ance is also placed cn the plaint in a pre- 
vious suit by the defendant No. 1 against 
P. W. 7 wherein the defendant No. 1 des- 
cribed himself as son of the adoptive 
father. .That suit was ultimately com- 
promised and the compromise petition is 
marked as Ext. 7, Exts. 6 and 6/a are 
the voters’ list and Ex. 10/a is a notice 
issued to some of the agnates of the third 
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No. ‘1 having - 


- is dated 15-4-55. - 


but also in regard to - 


A.I R 


defendant in the recognition of the adop- 
tion matter. 

9. The voter’s list appears to be 
most irrelevant particularly in the ab- 
sence of evidence from the person who 
prepared it and want of evidence regard- 
ing the nature of enquiry and the authen- 
ticity of the record. I would accordingly 
zach no importance to the voters’ 
ist. 

10. The plaint (Ex. 4) and the 
compromise (Ex. 7) go together and can 
be classed for consideration under one 
head. Ext. 4 is the plaint in Title suit No. 
1 of 1956 — a suit under Section 9 of the 
Specific: Relief Act.. A genealogy has 
been appended there and the plaintiff 
has been shown in the genealogy as son 
of Dama Rana. Apart from the descrip- 
tion of the plaintiff in the cause-title as 
son of Dama and in the genealogy as son 
of Dama there-is no reference to the ques- 
tion of adoption. In the compromise (Ex, 
7) there is also no reference to the aues- 
tion of adoption. The plaintiffs relied 
upon the description of the defendant 
No: 1 who was plaintiff in the earlier 
suit as an admission of the adoption. The 
explanation of the defendant which is 
reiterated here by Mr. Mohanty is to the 
effect that he was under the control of 
his elder brother who stood to gain by 
propounding the plea of adoption. Ad- 
mittedly Dama was the paternal uncle 
of the defendant No. 1 and his brother 
and Dama being alone, the defendant No. 
1 had been staying with him. Even on 
occasions he had been addressed as father. 
But these “by themselves cannot be 
over-emphasised to uphold the claim of 
adoption. ` 

"11. The last of the documents for 
consideration are the application for re- 
cognition of the adoption and the order 
passed thereon. The -application (Ex. 1) 
Therein it was stated 
that Dama had adopted ‘the defendant 
No. 1 and the defendant No. 1-was living 
with him. During his lifetime Dama 
could not get the adoption recognised and 
he was already dead for 10 years. Ex, 
t/a is the order sheet of the aforesaid 
Adoption Case No, 6 of 1955-56. On 9-7- 


55 the proceeding was disposed of by 
the statement “adoption recognised”. 
12. The application Ex. 1 has 


been challenged by the defendant No. 3, 
the widow (adoptive mother) of Dama as 
one obtained under misrepresentation 
and D. W. 4 (defendant No. 3) denies its 
genuineness. No further details are 
available of this proceeding. Reliance is 
placed on the rules relating to succession 
obtaining in the Dhenkanal State.. Chap- 
ter V of these Rules provide inter alia: 

“Besides all formalities obsérvable 
under Hindu Law except to the extent. 
modified by local custom. previous permis- 


a 


& 
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sion of the State is essential to va_idate 
all adoptions. Adoptions made without 
prévious permission, may be recognised 
afterwards by the State on proof of 
genuineness and subiect to the payment 
of the prescribed salami by the adoptee 
or his successor when the estate o? the 
adopter descends to such persons. The 
rate of the salami at present has been 
prescribed at Rs. 5/- per acre of Sarad 
land and Re. 1/- per acre of Taila land. 
After State permission has been obtzined. 
the adopter shall execute a registered 
deed to attest the fact of adoption and 
such deed shall be the conclusive evi- 
dence before the Mutation Department 
regarding the adoption. If no registered 
deed is executed. the adoptee. or the per- 
son interested. shall apply for the re- 
cognition of such adoption and be requir- 
ed to prove the actual fact of adcotion 
and shall be liable to pay a penalty pres- 
cribed for unauthorised cases. 


When an adoption has already been 
recognised by the State. the adoptee shall 
apply to the Tahsildar for mutaticn on 
the death of the adoptive father o> im- 
mediately after recognition whichever is 
later”. . 


13. Relying on these provisions in 
the Rules Mr. Sahu, learned counsel for 
the appellants contended that with the 
recognition of adoption. though retrcspec- 
tively. there could be no further dispute 
to the fact. The rule referred to bove 
states that a registered deed of adootion 
after the necessary permission from: the 
State has been obtained is conclusive 
of adoption. Such conclusive- 
ness, however. does not attach to a re- 
trospective recognition. In Ext. 1/a. zhere 
is no indication of due compliance of the 
requirements of the aforesaid Rules. 


14. “This rule does not avoid the 
performance of the formalities required 
to be observed under Hindu Law. There- 
fore until a valid adoption is establ shed 
under the law. a mere recogrition 
retrospectively granted may not be 
sufficient in all cases ‘to conclusively 
establish such adoption. 
sible, there may be cases where -chere 
would be a regular proceeding. disputes 
would be raised and the authority would 
determine the question about adortion. 
In such a case there may be an element 
of res judicata. 


15. It has nof been shown in. this 
case that the Collector is the comp=2tent 
authority to grant the retrospective re- 
cognition, The rule extracted above does 
not show who the competent authority 
was. In the absence of necessary evicence 
that the Collector was competent to pass 
an order of recognition under the afore- 
said rules I am not prepared to attach any 
importance to Ext. 1/a. 


Sulei Bewa v. Gurubari Rana (R. N. Misra JJ 


It is quite pos-. 


[Prs. 12-18] OTi. 301 
16. On the side of the defendants 


three witnesses have been examined to 


refute the claim of adoption. As I have 
already indicated the burden to establish 
adoption is completely on tke plaintiffs 
who propounded the adoption. It must now 
be held that they have failed to establish. 
their claim that the defendant No. 1 was 
adopted to Dama. The learned trial judge 
had taken the right view of negativing 
the claim of adoption and holding that 
the plaintiffs were entitled tc one-fourth 
share in the properties. 


17. I will now proceed to examine 
the other contentions in regard to the 
partibility of the properties shown in the 
schedule of the written statement. The 
burden on that score certainly lay on 
the defendants. The learned trial iudge 
dealt with this matter in paragraph 
28 of his judgment. This is how he has 
stated. 


“These purchases. were admitted by 
the plaintiff No. 1 in the box. She al- 
leged that the properties were purchased 
in her name from out of her own funds 
which she got from her father. Except 
her uncorroborated_ testimony there is no 
other evidence on the point. In view of 
that I hold that the plairtiff No. 1 had 
no funds to acquire the properties des- 
cribed under item No. 3 of the schedule 
of the written statement. The properties 
described under items 1. 2 end 4 were 
purchased in the name of Gouranga. As 
he had no independent funds these pro- 
perties must be held to be the% family 
properties of the plaintiffs and de- 
fendant No. 1. It will avnear that 
these properties were not included as the 
plaintiffs thought that thev are their self 
acquisitions. In view of the discussions 
above, I hold that the properties des- 
cribed in the schedule of the written 
statement are the family properties and 
they must be brought to the hotchnot for 
the purpose of partition.” 

18. The learned trial Judge’s 
reasoning seems to be wholly erroneous. 
It is settled law that one of the conarce- 
ners can have separate property. In order 
to, raise a presumption that these were 
joint family properties existence of suf- 
ficient nucleus had to be established 
whereafter only it would have been for 
the plaintiffs to show that they had not 
taken assistance of the joint family 
nucleus in the acauisition of the property 
and that the acquisition was cut of some 
source of their own. As I have already 
indicated, the burden lay on the defen- 
dants ‘to show that these were joint 
family properties and the learned trial 
judge went wrong in placing that burden 
on the plaintiffs discarding the plain- 
tiffs’ stand that the property was nof 
liable to partition by saving that the 
plaintiff No. 1’s evidence was not enough 
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for the purpose. The learned trial ijudge 
also committed an error of record when 
he said that the purchases were admitted 
by the plaintiff No. 1 in the box. The 
plaintiff No. 1 is P. W. 8. She stated:— 


“I have purchased some land from 
Benudhar Behera 8 or 9 years ago. Mv 
huband also purchased some land from 
him. I got money from mv father’s house 
for purchasing this land.” 


This is not an admission of the claim 
in the written statement. On the other 
hand, there appears to be sufficient iusti- 
fication in the claim of Mr. Sahu for the 
appellants that the defendants have fail- 
ed to correlate the property in the sche- 
dule of the written statement with those 
properties. Mr. Mohanty had taken some 
time to find out the correlation. and ‘on 
21-1-71 he filed a memorandum with 
notice to the appellant’s counsel that item 
No. 2 of the written statement schedule 
corresponded to the property in Exts. F/3 
and F/4 and similarly. item No. 3 of the 
schedule was lot Wo. 2 of Ext. 4. Item 
No. 2 of the written statement schedule has 
three lots. Lot No. 2 of item No. 2- has 
not been identified. Similarly. Lot No. 3 
of item No. 2 is not covered by plot 
No. 2701. Though Ex. 4 has a total area 
of 91 decimals it relates to two separate 
plots. Due care has not been taken to cor- 
relate the properties. 


19. Lot No. 1 may be as described in 
Ext. F/8. But mere correlation or iden- 
tity of the propertv is not enough as I 
have already indicated. The burden lay 

;on the defendants tc establish their claim. 
“That they have failed to do. The direc- 
tion of the trial court that the properties 
shown in the written statement schedule 
should be brought into the hotchnot is 
unwarranted. 


20. The net result of the discus- 
sion is that the claim of adoption of the 
defendant No. 1 must be negatived. To 
that extent the decree of the trial court 
must be affirmed as a result whereof the 
plaintiffs share would be only one- 
fourth in the disputed properties and not 
more. The claim cf the defendants that 
the properties shown in the written state- 
ment schedule are partible which had been 
accepted by the trial court must stand 
deleted. : 


21. The appeal is partly allowed. 
Both parties would bear their own costs 


throughout. 
Appeal partly allowed. 
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AIR 1971 ORISSA 302 (V 58 C 102) 
G. K. MISRA, C. J. AND S. K. RAY, J. 

Narayan Swain, Petitioner v. Naren- 
dra Kumar Sahu and others. Opposite 
Parties. ; 

O. J. C. No. 924 of 1970, D/- 9-4-1971. 


Panchayats — Orissa Gram Pancha- 
yat Act (1 of 1965), S. 31 (2) — S. 31 (2) 
does not empower the Court to grant an 
injunction debarring an elected candidate 
from holding office during the pendency 
of an election petition against his election. 
The order granting injunction being il- 
legal can be quashed under Art. 226 of the 
Constitution. (X-Ref: Constitution of 
India, Art. 226). (Paras 3, 4) 


S. Misra-1. for Petitioner: Advocate 
General and Salil Kumar Dey for Oppo- 
site Parties. 

G. K. MISRA, C. J.: The petitioner 
was declared elected as Sarpanch of 
Khalarda Grama Panchayat on 15-5-70. 
Opposite Party No. 1 filed an election 
petition under Section 31 of the Orissa 
Grama Panchayat Act, 1964 (Orissa Act 
1 of 1965) (hereinafter to be referred to 
as the Act) challenging the election. He 
also filed Misc. Case No. 197 of 1970 
asking for an interim injunctinon debarr- 
ing the petitioner from holding the office 
of the Sarpanch. The Munsif. 1st:Court. 
Cuttack (Opposite Party No. 3) passed an 
ex parte order of injunction on 18-7-1970. 
The petitioner subsequently filed an ob- 
jection for reviewing that order alleging 
that under Section 31 (2) of the Act such 
an order was without jurisdiction. The 
objection was overruled by an order (An- 
nexure 2) dated 7-9-1970 as a result of 
which the ex parte order of injunction 
subsisted. It is against this order that 
the writ application has been filed. On 
28th of September 1970 a Bench of this 
Court granted interim stay of the onera- 
tion of the orders of the Munsif dated 
18-7-1970 and 7-9-1970. 


2. The only question for considera- 
tion in the writ application is whether it 
was within the power of the Munsif to 
grant the injunction. Section 31 (2) of 
the Act runs thus: 


“No candidate who has been elected 
to be a member. Sarpanch or Naib Sar- 
panch of a Grama Panchayat shall be de- 
barred from holding office as such mem- 
ber, Sarpanch or Naib Sarpanch merely 
by reason of any election petition having 
been filed against him unless his elec- 
en has been declared void by the Mun- 


3. Admittedly. the case has nof 
been tried and the election netition is still 
pending. The election has not been de- 
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cleared void. The language of the sub-sec- 
tion is clear and unambiguous. It does 
not vest any power in the Munsif to Zrant 
an injunction against an elected candi- 
date during the pendency of the election 
petition, The learned Munsif therefore 
illegally exercised his jurisdittior in 
granting an injunction. i 


4. The writ application is allowed. 
A writ of certiorari be issued auashing 
the two impugned orders. The net effect 
of our- judgment is that the iniunction 
order granted by the learned Munsif 
stands vacated. In the circumstances. 
there will be no order as to costs. 


RAY, J.: 5. I agree. 





AIR 1971 ORISSA 303 (V 58 C 103) 
R. N. MISRA. J. 


Basanta Misra and others. Petitioners 
v. Laxmi alias Jagyasani Misrani. Cppo- 
site Party. 

Civil Revn. No. 103 of 1969. D/- 24- 
11-1970, from order of G. S. Patnaik. Sub. 
J.. Bolangir, D/- 18-1-1969. 

Civil P. C. (1908), O. 41, R. £5 — 
Where the appellate Court considers fur- 
ther material necessary for doing proper 
justice it should frame additional issues 
and call upon the trial Court to return 
findings on them. Vacating the trial 
Court’s judgment and remanding the en- 
tire litigation for fresh determinatien is 
unwarranted. AIR 1965 SC 364, Distin- 
guished. (Para 4) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 SC 364 (V 52) = 
(1964) 7 SCR 267. Mahendra v. 
Sushila s 3 

R. K. Patra, for Petitioners: S. C. 
Mohapatra and U. S. Misra. for Oprosite 
Party. 

ORDER: : — The  plaintiff-oprosite 
party is the widow of a predeceasec€ son 
of the petitioners. She became a widow 
sometime in 1953, and being in difficulty 
for obtaining maintenance she filed a 
suit on 19th April 1965 for maintenance. 
The suit was dismissed on 29th April 
1967. She appealed. The learned apel- 
late Judge. by his order dated 9th March 
1968, framed two issues and called 1pon 
the trial court to return findings on such 
issues. The findings were returned on 
13th August 1968. When the appeal was 
further heard. the learned appellate Judge 
raised two more issues which ran tc the 
following effect: 

“(1) Whether the plaintiff is entitl- 
ed to any maintenance from the period 
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. View of the fact that she was 


Application allcwed. 


{Prs. 1-5] Ori. 303 
of the suit till 1-3-68 in 


getting 
monthly remuneration of Rs. 40/- as 
school mother: 
(2) Whether the plaintiff is entitled 
to maintenance at the rate of Rs. 60/- 
per month from Ist March 1958 till her 
life-time in view of the changed circum- 
stances and if not at what rate she is en- 
titled to maintenance”. ; 
After raising these two additicnal issues. 
the learned appellate Judge remitted the 
matter to the trial court calling upon 
him to decide these two issues only by 
giving opportunity to the parties to lead 


of institution 


‘further evidence pertinent for a decision 


of these two issues. 


2. It is against this direction for 
ane that the present revision has been 
iled. 


3. Mr. Patra. learned counsel for 
the petitioners contends that the order of 
remand is absolutely unjustified and is 
indeed one without jurisdiction. He seeks 
to rely upon a decision of their Lordshivs 
of the Supreme Court reported in AIR 
1965 SC 364. Mahendra v. Sushila. 


4, In the facts of this case. I do 
not think the principles indicated by 
their Lordships in the aforesaid decision 
would really apply. Admittedly. this 
suit would be governed under the pro- 
visions of the Hindu Adoptions and Main- 
tenance Act of 1956. In the plaint as 
originally filed. there was no indication 
that the plaintiff was in service as a 
school teacher and was deriving ‘any. in- 
come from such service. Subsequently. 
when the additional issues framed by the 
order dated 9-3-68 were being tried. that? 
fact came to the notice of the Court. But 
the effect of that fact had not been in- 
deed taken into account and the enquiry 
did not proceed as envisaged by the pro- 
viso to Section 19 of that Act. When the 
learned appellate Judge took this aspect 
into consideration he found that further 
materials were necessary only to do pro- 
per justice to the case and effectively 
decide the litigation which was before; 
him. The remand of the entire litigation 
to the trial court certainly was not war- 
ranted. These two issues should really 
have been framed and the leerned trial 
Judge should have been called upon to 
return findings on these issues. There 
was no justification to vacate the iudg- 
ment of the trial court ard remand the 
entire litigation for fresh determination. 

A Section 19 (1) of the Act is in 
the following terms: 


“A Hindu wife whether married be- 
fore or after the commencement of this 
Act shall be entitled to be maintained 
after the death of her husband by her 
father-in-law: provided and to the extent 
that she is unable to mainatin herself 
out of her own earnings or other proper- 
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ty, or, where she has no property of her 
own, is unable to obtain maintenance— 
(a) from the estate of her husband 
or her father or mother. or 
from her son or cauehier: if any. 
or his or her estate”. a sa 


6. Admittedly, the ` pene her 
husband is in the custody and possession 
of the defendants. Therefore, there is no 
enquiry necessary in terms of clause, (a) 
referred to above. It is also not the case 
of the parties that the plaintiff has a son 
or daughter and from his or her estate 
she earns maintenance. - The scope of 
the enquiry therefore is as to whether 
during the period she was serving as a 
school mother, from her own earnings 
she was able to maintain herself and 
after she has lost her job, whether she 
has any other property of her own from 
out of which she is able to maintain her- 
self, and in case she has none what 
should be the proper quantum of main- 
tenance to be fixed which she should re- 
eens from the defendants during her life- 

e. 


T. The learned appellate Judge 
should have framed the issues in a differ- 
ent way than what he has done. I think 
in the interests of justice and for the ef- 
fective adiudication of the real -contest 
as required under the law. the two issues 
require some recasting. The issues should 
therefore be 
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(1) Whether during the period from | 
= the: -institution of the suit until 


A.I. R. 


1-3-68 


during Which- period the plaintiff was 


-admittedly ‘eerning an income of Rs. 40/- 


per monthsas school mother—she was not 
ane position to completely maintain her- 
se 

(2) Wha: is the quantum of main- 
tenance which the plaintiff should be en- 
titled to from the defendants, and in case 
she has any property of her own. what 
is the earning of hers from that property 
so that to that extent the maintenance to 
be determined may be reduced, 

8. I would accordingly modify the 
direction of the appellate court, direct 
that the appeal be maintained in the file 
-of the appellate court. The two issues 
now framed be answered by the trial 
court on giving reasonable opportunity to 
the parties to lead evidence for determi- 
nation of these two issues. The finding 
of the trial court be returned with ut- 
most expedition to the lower appellate 


court and the appeal be disposed of in’ 


accordance with law thereafter. 

9. The impugned order of the ap- 
pellate court is modified to the extent in- 
dicated above and the civil revision is 
disposed of in terms -referred to above. 


10. There will be no order as to 
costs. i : 
Order accordingly. 


en, 


END 
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-See under Debt Laws. . 

Bihar Panchayat Election Rules, 1959 
See under Panchayats. 


Bihar Panchayat Raj Act (7 of 4937) 
See under Panchayats, 
Bihar Public Land Encrcachment Act (45 
of 1958), Ss. 6 and 19 — See Constitut.on 
of India, Art. 226 (Mar) 114 
Bihar School Examination Board Act (f of 
4952) 
See under Education, 
Bihar School Examination Board Regula. 
tions (48689) ~ 
- See under Education. 
Bihar Swetamber Jain Religious Trcsts 
Rules, 1955, R, 4 (2) (c)—See Bihar Hirdu 
Religious Trusts, Act (1951), S. 8 (2) (c). ` 


(Dec) 4C1A - 


Cement Control Order (4967) -- See elso 
Industries (Development and Regulation) 
Act (1951), S. 18G (Dec) 414A, B 
-—Cl. 7 — Fixing different retention 
prices—Cl. 7 is not violative of Art. le of 
Constitution (Dec) 414G 
—Cl. 8 — Provision for compulsory 


“equitable grounds . > 


Cement Control Order (contd.} 

deposit to Cement Regulation Account 
and for utilisation of. money deposited in 
the Account is not beyond S. 18G of the 
Industries (Development and Regulation) 
Act (Dec) 414D 
——Cl. 8, Proviso 2 — Not violative of 
Art. 31 (2) and Art. 19 @) (f) and (g) of the 


Constitution (Dec) 414E 
——Cl. 11 (2) (ii) — - See Ibid, Cl. 8, Pro- 
viso 2 (Dec) ‘4148 


Central Civil Services (Classification Con,- 
trol and Appeal) Rules (1965) 
See under-Civil Services. 


Civil Procedure Code (6 of 1908), Pre.— 
See ibid, S. 145- (Jan) 831A 
——S. 11—Sée Houses and Rents—Bihar 
Buildings (Lease, Rent and Eviction) 
Control Act (1947), S. 11 (Aug) 284 
——S. 20.(b)—Business through commis- 
sion agent—Suit by agent — Principal 
(defendant) owning colliery within. terri- 
torial limits of a Court and supplyin 

coal to customer secured by agent wii 

his place of business within same limits 
—He carries on business within jurisdic- 
tion of that Court (June) 229B 
——S, 20 (c) — Business through commi- 
ssion agent — Principal forwarding che- 
ques to commission agent at his place of 
business in payment of his commission— 
Part of cause of action arises at such place 
of business (June) 229A 
——S, 34 — Interest prior to suit, not 
matter of procedure—Claim to be founded 
on agreement, usage, trade, statutory pro- 
vision or Interest Act (Mar) 99H 


——S. 84—-Suit for arrears of rent—Claim 
based on S. 70 of Contract Act — Interest 
at 6 per cent from decree allowed on 
(Mar) 99I 
—-S.38 and O. 21, R. 11 — lodgement 
passed under S. 17, Arbitration Act exe- 
cutable in absence of formal decree 

(May) 190B 
——S, 47 and O, 21, R. 32 — Order under 
O. 21, R. $2 (1) relates to execution and 
satisfaction of decree between parties to 
suit and as such S, 47 is attracted and 
order is appealable . (Mar) 121B 
——S, 80—Suit against Government and 
suit against Public Officer—Requirement™ 
of notice—Nature of (Mar) 141A 
——-§S. 80 — Requirement as to notice to 
Government — Impossibility of .compli- 
ance cannot attract principle of waiver 

(Mar) 141B 
—Ss. 100-101—Question of fact 

(May) 185G 
a55. 100.101—Plea that the “alleged 
settlement might have been arrived at 
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Civil P. C. (contd.) - ; í 
before execution of sale dedz: in ques- 
tion”. cannot be allowed to. be raised i in 
second appeal for the first time <3 
: (July): 253B 
——Ss. 100-101 — Plea that there was no 


averment in plaint that written notice 


of .landlord’s intention to determine.the 
lease was: served on tenants cannot be 


' yaised-for the first time in second appeal. 


(July) 253D 
S 104 - — See ibid, §. 151- 


- — S} 104 (1) (b), O. 21; R. 82. (1)—Appli- 
cation-for alleged contravention of injunc- 

. tion order — Prayer for arrest and deten- 
_-tion of judgment-debtors and. attachment 
‘of properties — Order of Court directing 
attachment -of propérties.-on: failure -to 
remove structures—Held, order:was passed 
in execution of decree. and 8:,104 (1) (h) 

- was not attracted. .. ` (Mar) 121A 
——S, 115—Revision— Question of Court- 
fee on.plaint decided against defendant’s 
contention—Defendant has-no griévance 
and has no right of revision (Feb) 92 
——S. 115—Interlocutory , order—it can be 
interfered with - (Apr) 156C 


—S, 115: -(c)—Mere ' wrong decision ipso 
facto does not entitle High Court to exer- 
/eise its power under S.'115 (c)—Lower 
Court wrongly holding that certain ques- 
tions were not permissible under S. 92 of 
Evidence Act, which had effect of striking 


out main defence of defendants—. Held. 


High Court could interfere in exercise of 
its. power under S. 115 (ce). (Apr) 156B 
——S. HI- — See Succession Act (1925), 
S. 268 . - (Nov) 391 
S, 145 — Surety fot performance~of 
. decree:— Application to enforce liability 
of ‘surety rejected on ground that there 
was no personal liability in: security bond 
=~Decree-holder can apply in suit ‘itself 
for sale of property given as security in 





the bond nee (Jan) 41A 
——S, 151—See also: Jiha 
-(1) Ibid, O. 39, R. 1- (Sep) 312 
(2) Ibid, O. 41; R. 25 (Aug) 290 


—— S, 151 and O. 41, R.25—Court cannot 
remand case under its inherent power — 
o. 4l, R. 25i is specific provision ° 

© (Mar) 102A 
ss: 1, 104, O. 9;R. 3 —Dismissal of 
application’ under 0.9, R: 1838-as Talbana 
etc., for issue of notice not filed — Dis- 
missal is not for non-appearance of appli- 
cants — Dismissal must be attributed to 
exercise of inherent power—Order of dis- 
missal is not appealable but it can be 
recalled under inherent power: in proper 
case = > (Mar) 123 


` or O.:17 does not apply ` 


(Mar) 128 - 


-Civil P. C.. 


Civil P. 0. (contd) ee 

-——-S, 151—Court has seherent | power to 
restore suit dismissed by ‘mistake for de- 
fault of appearance on-date fixed for dis- - 
posal of interlocutory. matter where 0.9 
(May). -200 
——S. 151—Marking uncalléd case as dis- 


he 


tnissed for default with the party present ~ 


in Court is practiceof fraud on Court— 
Petition to restore it, if it is a miscellane- 
ous' case; can be” allowed. - -(Nov) 882 
——S, 151—Noneé should suffer for.Court’s 
fault and as it-can rectify that.suo motu, 
question-of delay cannot arise — To re- 
ctify Court’s mistake in -recording de- 
cretal satisfaction, even after three-year. 
lapse application will lie (Nov) 396 
-~—0. 1,.R. 9 — Non-joinder of parties— 


a 


Writ Petition against - order of Deputy . 


Chief:Commercial Superintendent, Eastern 
Railway— Petition filed against Union of 
India as owner of Railway — Failure to 
implead.Deputy Chief “Commercial Sup- 
erintendent a serious lacuna in petition 

= ` . (Jan) 18B 
— O. 3, R. r pe Undertaking by Counsel 
acted on by. Court—Undertaking ‘binding 
on party - ` (Mar) 102G 
——0O. 6, R. 2 — Issue framed on matter 
and evidence led-by defendant—Absence . 
of.averment in plaint as-to such- matter 
is mere irregularity | (June).229C 
——0O. 6, R. 17 — Plaint ‘amendad: to in» 
clude new reliefs at appellate stage — 
Plaintiff affried that. amendment needed 
no fresh evidence.— Further evidence 
should not be allowed ` (Mar) 102D 


_-—0. 9, R. 8—Order is not appealable— 
See ibid, S. 151 ~ 
—0. 


(Mar) 128; (May) 200 
9, R. 4—See ibid, S. Ii (May) 200 


—0O. 9, R.:13 = See.: ‘Succession -Act 
° . (Nov) 891 . 


(1925), S. 268. `. 
——O. 14, R. 2—Issues’ of law and fact— 
Order-of deciding i issues depends on facts 
of each case — In ` nppealable cases ‘all 
issues may be decided together — Issues 
of law going to root of case and not de. 
pending on evidence must be tried first 

- (Sep) 818A 
2—0. 14, R 2 — — Question -Tegarding 
requirement , . of notice ‘under. S. 80, 
‘raised | — Court refusing 
to hear-matter as preliminary ian ought 


to give reasons. _ (Sep) 813B 
— 0. 17, R; 2~See ibid, S. 151 l 
” (May) 200 
—o. 20, R: 7 — See Limitation (1908), 
Art. 182 - ~ - (May) 190C 
~——O. 21, R. 11—See also _ 
(1) ibid, $.:38 ; (May) 190B 


È. 


a 
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Civil P. C. (contd.) 
(2) Limitation Act (1908). Arti 182 (3 
=i (Nov) 898 


© ——O, 21, R. 1l—Decree-holder' can levy 


execution even -prior to decrée being for- 
mally drawn up to save limitation under 
Art. 182, Limitation Act, 1908:- (May) 190A 
— O. 2L. Rely = See Limitation Act 
(1908), Art. 182 (5) (Nov) 398 
— QO. 21, R. 32.(1)—See : 
Q) Ibid, S. 47 
(2) Ibid; S. 104 (1) h) - =. (Mar) 121A 
——O. 21, R. 35—See Houses and Rents— 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control. Act (1947), S. 11 (Aug) 284 
—O. 21, R. 66 — Bihar Money: Lencers 
égulation of Transactions) Act, 1989 
oe 1939), S. 18—Notice of valuatioa— 
Judgment-debtor not objecting to want 
of notice under S. 13 — Valuation given 
by J.-D. noted in proclamation of sale — 
J. D. is estopped from agitating wan: of 
notice (Jan) 27D 
O. 22, R. 4— One of several defen- 
dants dying during pendency of appeal 
against dismissal of a suit for declaration 
and possession, appellate Court .shculd 
not pass decree without substituting on 
record legal representatives of deceased 
. (Dec). 431 
— 0. 22, R.. ll—See ibid, O. 22, R. 4 
(Dec) 431 
— O. 34, R. 1 Where charge is créa-:ed, 
enforcement of it does not attract provi- 
sions of O. 34 ` (Jan) 27C 
—O, 39, Rr..l:and 2 and S. 151—Appli- 
cation for ad interim. injunction .res- 
training defendant from selling schecule 
properties in certificate case — Plaintiffs 
having prima facie case fọr- trial—F alance 
of convenience lies in retaining status 
quo—Ad interim injunction granted 
(Sep) 312 
—o. 39, R. 2—See ibid, o. 39, R 
D) 31% 


b 

— 0. 41, R. $5—See also ibid, S. 151 . - 

(Mar) 102A 
— O. 41, R. 25 and S. 151 — Remand on 
a point not specifically raised in, trial 
court is not impropér. where it arises 
from pleadings of the parties (Aug) 290 
— O, 41; R. 31—Duty of First Appellate 
Court - - (Dec) 412 
‘—— O. 47, R. "| — Review — Mistake ap- 
parent on the face of record = (Dec) 404 


‘CIVIL. SERVICES .. 
—Central Civil - Services (Classification, 





Control] and Appeal) Rules (1965), R. 14— 
See Constitatión o India, Ait. 311 . - 
(June) 221 


_ (Mar) 121B° 


Companies Act (4: of 1956), S. 34 — See 
Constitution. of India. Art. 12 (Mar) 187A 
Conscitution of India, Pre. — See ibid, 
Art. 809. (Aug! 278 


——Art. 12 — “State” — Bokaro Steel 


Limited is not “State”.— Art. 16 is not 
applicable to it (Mar) L87A 
——Art, 14—See also . 

(1) Cement: Control Order 1967, Cl 7 


(Dec) 414C 
. (2) Ibid. Att. 16 ` á (Nav) 393 
. (8) Ibid, Art.. 19 @ (g) Sep) ; Bee CRB) 
4 (4) Criminal’ "P.-C. (1898), S 
“Od ve y) 181A 
(5) Gold (Control) Act (1968), S. Yag 
(June) 240C 


(6). Land Acquisition. . (Bihar Amend- 
ment) Act, (1961), S.4 (Apr) 167A 
-(7) Mines. and Minerals (Regulations 
`- and: Development) Act: (1957), 
S. 30A (Sep) 328A,E (EB) 
— Arts. 14 and 15 and 226 — Admission 
into educational institutions — Right of 
applicant to get his application considered 
in accordance with law — Writ petition 
for-enforcing right of admission — Not 
maintainable . (Jani 48H 
——Art. 14 — The State is a “person’ 
within meaning of Art.14 . 
. (Sep) 328B (KB) 


\ 


—Art. 14 — Inequality. resulting from . 


two different enactments made by two 
different legislatures is not liable to 
attack under Art. 14 - (Sep) 328D (FB) 
——Art, 14 — Reservation of seats in 
school: for children of school employees 
—Not violative of Art. 14 “ow 374 
——Art.15 — ere 


(1) Ibid, Art. 1 ` (Jan) 48H 
(2) Criminal p a ‘(1898), S. 488 
Bs (May) 181A 


~——Art, 16.— Promotion of Goverrment 
servants junior to one'similarly placed in 
combinded single cadre ‘consisting of 
members of former State. Public Health 


and State -Medical Services— Posting of ` 


that person in. comparatively lower scale 
grade amounts to discrimination . 

- (Nov) 898 
—— Art. 16 — Equality i in public employ- 
ment opportunities — Art. 16 does not 
apply to. Bokaro Steel Limited 

(Mar) 137B 
Art. 19—See Land Acquisition (Bihar 
Amendment) Act.(1961), S.4 (Apr) 167A 








Control Order. 1967; Cl. 8, Proviso 2 


_ (Dec; 4148 
AAt 19 (1) (g)—See also `: 
Eu Gold (Conjo Act (1968), S, £8 
(Jane; 240B 


Art. 19. (1) (f) and (g) — See Coment - 
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Constitution of India (contd.) 

(2) Gold (Control) Act (1968), S. 80. . 
(June) 240D 

(8) Gold (Control) Act (1968), S. 31 
(June) 240E 
- (4 Gold Control (Identification of 
Customers) Rules (1969), Rr. 3 (1) 
(i) & 8 (1) (ii) (June) 240F 
——Art. 19 (1). (g) —. Mere passing of 
Mukhtarship aa E i does not per se 
entitle a- person as of right to practice ` as 
Mukhtar in any Court — It is only after 
he has obtained certificate under S. 7 of 
Legal - Practitioners Act that he can 
practise (Sep) 316A (EB) 
—-— Art. 19 (1) (g) — Sections 24 (8) and 
50 (2) of Advocates Act do not contravene 
Arts. 19 (1) (g) and 14 (Sep) 316C (FB) 
— Art; 31 — See Cement Control Order, 
1967, Cl. 8, Proviso 2 (Dec) 414E 
-—— Art 31 (2) — See Land Acquisition 
‘Act (1894), S. 6 (8). (June) 209B 


~—-—-Art..31A (1) (e)—Protection given is 
available only against infringement of 
right of a lessee and not a lessor. (Misra, 
C, J. Contra) (Sep) 328C (FB) 
———-Art. 226—See also 
(1) Ibid, Art. 14 _ (Jan) 484 
(2) Eduation — Patna University Act 
(1962), S. 10 (Jan) 48D 
K Natural Justice | (July) 265 
4) Tenancy Laws — Bihar Land. Re- 
forms Act (1962),S.16(8) (Dec)'480 
~——Art. 226 — Enquiry into complicated 
question of fact involving recording of 
evidence — Matter is one of discretion 
and not of jurisdiction (Jan) 48A 
———Art. 226 — Existence and manner of 
exercise of power—Distinction (Jan) 43F 
———Art. 226 — Natural Justice—Univer- 
sity and Educational authorities— Oppor- 
tunity of being heard to student concerned 
has to be given only when student was 
being proceeded against by way of disci- 
_ plinary or punitive measure > (Jan) 43G 
——Art.'226—Disputed questions of fact 
—High Court will not investigate in writ 
applications ' (Feb) 65A (RB) 
~~ Art: 226—New plea — AJlegation not 
taken in the petition cannot be allowed 
(Feb) 65C (FB) 
—— Art. 226—No ground in petition that 
nomination paper of petitioner was re- 
jected on ground of non-deposit ‘of nomi- 
nation fee — Petitioner not entitled to 
challenge election on ground that State 
Government could not legally impose 
nomination fee (Feb) 651 (FB) 
Arts. 226, 227— Another remedy open 
— Maintainability of writ- petition — 
Principles stated (Feb) 65] (£B) 





Constitution of India antaj f 
—— Ait. 226 — Appeal under Certified 
Standing Orders to Labour Commissioner 
— Decision by him is in his official capa- 
city and not as persona designata — De- 
cision to be judicial — If appeal is 
entertained by him erroneously, the wrong 
can be rectified by High Court under 
Art, 226 - (Feb) 93A 
—Art. 226 — If the point touches ques- 
tion’ of jurisdiction on wuncontroverted 
facts, applicant not debarred from raising 
it at any stage of proceeding (Feb) 93B 
— Art. 226 — Proceedings for eviction 
under Bihar Public Land Encroachment 
Act, 1956 pending against petitioner — 
Provisions of Ss. 6 and 19 declared ultra 
vires by High Court — Application to 
authorities by petitioner to drop proceed. 
ings in view of High Court decision — 
Goverument held must follow decision 
and could not keep proceedings pending 
(Mar) 114 
— Art. 226 — Mandamus — A company 
may be compelled by mandamus. to 
perform the duties imposed upon it by 
Statute (Apr) 174B 
— Art. 226 — Petition challenging re- 
trenchment order — Petition taking 
advantage out of retrenchment — Writ 
will not lie o (Apr) 174G 
Art, 226 — Habeas Corpus — Power 
to issue — Effect of right of police to 
investigate into cognizable offences 
(June) 237A 
— Art, 226 — Habeas Corpus—Accused 
in jail for over 40 months without trial— 
Accused seeking discharge and writ of 
habeas -corpus — Held plea for discharge 
could not be entertained at that stage 
(June) 237B 
— Art, 226 — Other: available remedy 
not exhausted — Does not:necessarily bar 
issue of writ - ` (July) 257G 
— Art, 226 — Findings of facts—Power 
to interefere (Aug) 300 
Art. 226 — Domestic enquiry — 
University — Students adopting unfair 








means at examination — Decision of 
Examination Board when not arbitrary 
(Dec) 403 


— Art. 227 — See also Art. 226 

(Feb) 65J (FB) 
—— Art. 227 — Bihar High Schools (Con. 
stitution, Powers and functions of the 
Managing Committee) Rules (1964), R. 40 


— . Application under — Order made 
behind back of petitioners — Not a valid 
order — -Offends principles of natural 


justice—High Court acting under Art. 227, 
can quash it suo motu. (Tulv) 2674 


Py. 


Subject Index, A, I. R. 1971 Patna 9 


Constitution of India (contd.) ne 
—Art. 254—-See Panchayats — Bihar 
Panchayat Raj Act (1948), S. 79 (1) (b) - 
sog Bes E: -© += (Sep) 310A 
—— Art. 299 (1) — See also Contract Act 
(1872), S. 70 fa (Mar) 99E 
— Art. 299 (1) — Public Works Depart- 
ment occupied private land for dumping 
coal and tar — No written contract 
executed by any cheer of department — 
Contract held hit by Art. 299 (1) and was 
unenforceable > (Mar) 994 
—Arts, -809, SIl, Pre. — Expression 
“affairs of. State” — Interpretation — Ex- 
pression used in narrow sense in S. 123, 
Evidence Act — It cannot be made use of 
in interpreting — Persons appointed to 
posts in connection . with commercial 
trading or industrial activities of State 
are Government servants — Such persons 
are entitled to protection under Art. 311 
_ (Aug) 278 
—— Art. 310 — No relief against termi- 
nation of temporary servant uncer con- 
ditions of service ; (Auz) 283B 
—Art. 310 — In absence of any Rule or 
aterm of service, long tenure of office 
would not make the holding a quasi- 
Permanent one ` (Aug) 283C 


— Art. 310 (2) — Mere rejection of, em- 
ployee’s representations against termina- 
tion order does not amount to stigma 
especially when Court is not acqnainted 
with the contents of the representetions 
E a — _  (Auz) 288A 
——Art. 311 — See Ibid, Art. 809 
i 3 (Aug) 278 
-——Art. 311 (2) — Petitioner temporarily 
put to officiate. in higher grace as a 
stop gap measure — No right to claim 
over seniors and for higher grade unless 
selected —-. Reversion to substantive scale 
without stigma—On the other hand peti- 
tioner put in higher scale — Order does 
not amount to.reduction in rank by way 
of punishment — Article 311 (2) does not 
apply Ag _ (Jan) 18A 
— Art, 811 — Person appointec under 
S. 81-A of Bihar Hindu Religious Trusts 
Act (1 of 1951)—Removal of—Article 311 
does not apply (Apr) 146B 
—— Art. 311 — Question of demotion can 
arise only in case of promotion to a per- 
manent post without any time limit — 


` When promotion had been only to officiate 


in-short term vacancies followed by rever- 
sion refusal to promote.is no demotion — 
Article 311 or R, 14, Central Civil Services 
(Classification, Control and Appeal) Rules 
vill not be attracted - i (Jene) 221 


Contract Act (9 of 1872), S. 2 (e)-and (h) — 
See Ibid, S. 10 a (July) 258A ` 
-——S,. 10 — Agreement is not enforceable 
at the instance of a person who himself 
is not bound by it’ . - (July) 258A 
——S. 28, Illustration (h) — Agreement to 
forfeit one’s legal share in property for 
saving one’s son from criminal prosecu- 
tion is void (Nov) 385A 
——S. 70—See also 

0 Civil P. C. (1908), §.84 (Mar) 99I 
. (2) Limitation Act (1908), Art. 120 - 
ti . i (Mar) 99G 
~S. 70—Requisites for section to apply 
D ` (Mar) 99B 
=S, 70—Basis and object of section 

ae - (Mar) 99C 

———S, 70—Section applies to individuals, 
corporations and Government alike 
: ; (Mar) 99D 
——S. 70 — Section.applies even to void 
and unenforceable ‘contracts—Conditions 
requisite should bowever be satisfied— 
Case of contract hit by Art. 299 (1) of 
Constitution (Mar) 99E 


——S, 70—Pleadings and proof — Strict 
and technical view of plaizt not to be 


‘taken — Extent of benefit enjoyed, if evi- ` 


dent, claim has to be allowed (Mar) 99F 
Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valua- 

tions, . 
COURT-FEES AND SUITS 
mie VALUATIONS . 

—Court-fees Act (7 of 1870), S. 7 (iv) (c) 
—A relief for declaring ‘assessment order 
illegal and for restraining Authorities 
from collecting amount of tax is governed 
by S. 7 (iv) (e) (Oct) 862B 
——Sch, II, Art. 17 (i)—Income-tax Officer 
is not a Civil or Revenue Court. There- 
fore, a suit for declaration that the assess- 
ment order. passed by Income-tax Officer 
is illegal and null and void is not covered 
by Art. 17 (i) (Oct) 862A 


—Suits Valuation Act (7 of 1887), S. 8 — 
In a suit for declaring assessment order 
as illegal and for restraining Authorities 
from collecting amount of tax, there can- 
not be separate valuaticn, one for juris- 
diction and another for consequential 
relief—Value of consequential relief can 
be the valuation of entire suit (Oct) 362C 


Criminal Procedure Code (8 of 189%), S. 5(2) 
See Ibid S., 523 . = (Mar) 188A 
——S. 110--Proceedings uncer S. 110 for 
execution of bond — Perisa.for which 
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Criminal P. C. (contd) : 
bond .equired, expiring during revision 
—Stll proceedings . cannot be dropped 
(Mar) 106A 
“sg. 112 — Substance of information— 
Extent of information to be set forth 
depends upon facts and circumstances s of 
each case — Held, absence of- details in 
‘order under S. 112 would’ not. necessarily 
vitiate proceeding -` (Mar) 106B 
S. 145—See also 
(1) Administration of Evacuee Property 
. `Act (1950), S. 46 (Jan) 81D 
(2) Ibid, S. 439 . (Jan) 31B 
£3) Displaced ‘Persons (Compensation 
and Rehabilitation) -Act (959, 
S. 36 (Jan) 31C 
——S. 145—Evacuee property "~~ Section 
applies 
— S, 146— Attachment of subject of dis- 
pute—Reference to Civil Court—Though 





finding possession with opposite: party, 


Magistrate shirking his duty and ordering 
reference to Civil Court- for decision on 
` irrelevant consideration — Reference... to 
Civil Court being incompetent entire 
proceeding thereafter is vitiated _ 
(Jan) 21A 
-—S. 146 (1) “Civil Court of competent 
jurisdiction” -Competency refers to terri- 
torial jurisdiction and’ not pecuniary 
m ar) 115A 
——S, 146 (1) — Reference to Civil Court 
—Magistrate, in statement of case refer- 
ring to various documents on record and 
recording his inability to give finding-as 
to possession— Merely failure :to discuss 
in detailed affidavits of witnesses would 
‘not mean-that reference was made with- 
out real effort to decide Saar? of pos- 
session (Mar) 115B 


— S. 146 (1A)--Reterence to Civil Court 
—Its duty to consider ‘evidence on record’ 
—Evidence on record refers to - all mate- 
rials which have been -put in by parties 
in. proceeding before Enquiring Magis- 
trate (Mar) 115C 
S. 190—See also Ibid, S. 200, 
“. (Feb) 95B 
—S, 190— Taking cognįizance—S. D.M 

examining complainant on solemn tae 
mation and referring matter for enquiry 
to another Magistrate - — This amounts to 
taking cognizance by S. D. M.—No fresh 
cognizance could be taken by another 
Magistrate (Jan) 15B 
S. 192 — Transfer of cases—S. D. M. 
taking cognizance -and ordering enquiry 
— On receipt ' of enquiry report Magis- 
trate again taking cognizance and passing 
order for transfer of case — Taking fresh 











-cognizance . Or’ 


(Jan) 31A ` 


Criminal P, ©: (contd.) ` 

cognizance has no.'significance — Trans. 
ferring Magistrate not a successor-in. 
office, of S. D. M.—Only Magistrate taking 


competent to transfer a case for disposal 
—Order of transfer set aside being with- 
out jurisdiction (Jan) 15A 
—Ss. 200, 190—Magistrate i is not bound 
to take cognizance of complaint sis 
(Feb) 95B 
— Ss. 202, 208—Purpose of enquiry—It 
is to find out whether or not there is, suffi- 
cient ground for proceeding (Feb) 95D 
—S. 208 — See also Ibid, S. 202 ` 
‘(Feb)‘95D 
—S. 208 — Magistrate’ ` ‘entertaining 
second somplaiue on very day on which 
he had dismissed first ‘complaint on same 
allegations —. Held entertaining second 
coniplaint ° without assigning any reason 
was not proper: ``- ` (Feb) 95G 
—Ss. 209 (2) and 869 — Order of dis. 
charge in committal proceedings — Res- 
toration of case on review7—No bar under 
S. 869—Magistrate has’ inherent | ‘power to 
restore proceedings. (Apr) 151A 


—Ss. 867 and 488—Decision on appre- 
ciation of. evidence—Revision—No inter- 
ference ` ` (Apr) 151C 
—s. 369—See Ibid, s. 209 (2) 

151A 


(Apr) 
s, 388—See ibid; S. 145 (4) (jan) 388A 
—S, 431. — Appeal against acquittal in 
case -instituted on private- complaint — 
Death of sole appellant—Appeal does not 
abate — Appeal to be’ disposed- of under 
S. 423 (Mar) 124A 
scar 488—See Ibid, S. 887. ©. (Apr) 151C 
S. 439.— ‘Iimpugned: order without 
jurisdiction — Submission. of parties. to 





-order does not bar them from challenging 


it in revision against final order-—Discre. 
tion of High: Court should be-exercised to 
‘correct illegality- . (Jan) 21B 
——Ss. 439, 145 — Question whether per- 
son ‘is evacuée — Cannot be decided in 
revision or in proceeding under S. 145 and 
decision on it. cannot affect actual posses- 
sion “ (Jan) 31B 
—S. 489—Revision against order under 
S. 202, Criminal P. C. challenging it as 
illegal — Held revision was maintainable 


‘though it was desirable- for petitioner to 


have waed till service of notice - 
(Feb) 95A 
—s. 439 `- — Revision — -Question of fact 
cannot be gone into for first time 
(Mar) 188B 
s. 488 — Provisions arefor benefit or 
protection of women or children — They 





his. successor-in-office | 


om, 


7% 
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Criminal P. 0. (contd.) © 


are not violative of Art. 14 or 15- cf Con- 
stitution .° (May) 181A 
——S. 488—Revival of proceedings —Held 
on facts that proceedings had not been 
dropped or finally disposed.of for default 
of action and that same could be reopened 
(May) 181D 
——S, 488 (3), Proviso 2 — Limitetion — 
Starting point of (May) 181B 
——S, 488 (8)—Sufficient cause — Mean- 
ing of (Mar) 181C 
——Ss. 523, 5 (2) — Bihar and Orissa Ex- 
cise Act (2°of 1915), S. 81—Seizure of car 
under Excise Act—Case under inrestiga- 
tion by Excise Officer under Excis2 Act— 
Power of Magistrate to order its release 
_ (Mar) 188A 
——Ss, 547 and 886-—Auction sale of stand- 
ing crop attached under .S. 145 (4) — Bid 
money not a finé or money payabl> under 
order of court—Distress warrant issued to 
(Jan) 38 


——S. 559—Powers of Judges and Magis- 
trates being exercised by successors in 
office—Who is successor—Local arrange- 
ment for doing ‘Sawalkhani’ -by officers 
empowered to take cognizance— Arrange- 
ment not under authority of an order 
under S. 17, Criminal P. C. — Officer 
empowered not a successor-in-ojice of 
S. D. M. (Jan) 15C 


realise bid money set aside 


‘——S. 561-A — Inherent powers cf lower 


Courts—No specific provision in Code — 
Still exercise of inherent power is justifi- 
ed in certain cases ` (Agr) 151B 
Custom—Aboriginals—Hinduisation of— 
Burden to prove custom—See Hindu Law 
— Applicability (May) 185B 


DEBT LAWS 
—Bihar Money Lenders (Regulasion of 
Transactions) Act (7 of 1989), Ss. 2 (f), 18 


and 14 — Dues on a consent decree is not 
a loan—Import of Ss, 18 and 14 explained 


- (Jan) 27A 
=S. 18 — See ' 
(1) Civil P. C. (1908), O. 21, R. 56 


(Jen) 27D 
(2) Ibid, S. 2 (f) > (Jan) 27A 
=S, 14 — See lbid, S. 2 (f) = (Jan) 274 


Displaced Persons (Compensation and Re- 
habilitation} Act (44 of 1954), S. 35—Pro- 
ceedings under S. 145, Criminal P. C. are 
confined only to fact of actual possession 
—Proceedings not barred by S. 36 Obiter) 
— (Criminal P. C. (1898), S. 145) 

(Jan) 31C 


EDUCATION 


—Bihar High Schools’ (Constitution, 
Powers and Functions of Managing Com- 
mittee) Rules (196%), R. 10-B _ K.xpression 
‘notice of ten clear days’ means ten days 
exclusive of date on which notic3 is given 


and the date on which meeting i; held 


(Lec) 406A 
—R. 10-B — General notice in class 
rooms or on Notice Board informing 
wards of date of meeting for selection of 


guardians (Dec) 406B 
—R: 10-B — Rule: is mandatory ' 
(Lee) 406G 


——R. 39 (as modified in 1967)—Suspen- 
sion of Headmaster by ad hoc committee 
~ Power of Educational authorities to 
order reinstatement (July) 257B 


——R. 40—See also Constitutior. of India, 
Art. 227 (Jaly) 267A 


—R. 40 — Order under — President of 
the Board cannot review his own order 
(July) 267B 
—Bihar High Schools (Control and Regu- 
lation of Administration) Act (45 of 1960), 
S. 8 (2) — Instructions contained in noti- 
fications of Education Department — 
Notification No. IT/R-4-01/55-E 5172, dated 
7-9-1955 issued under Notifin. Mo. ILB1. 
01/59-H-1059, dated 21.3-1959 has the 
force of statute as provided by the section 
(Jaly) 257A 
—Bihar School Rinnitadtion Board Act 
(7 of 1952), S. 17 — Bihar Schoo. Exami. 
nation Board Regulations (1964), Cl. 19— 
Though cl. 19 gives discretion to the 
Board .to cancel result of an 2xaminee 
declared successful, nevertheless where 


examinee prosecutes further studies and ~ 


appears in higher examination on basis 
of his result, the exercise of such discre. 
tion is not proper and violates principles 
of natural justice (Nov) 371 


— Bihar School Examination: Board Regu- 
lations (1984), Cl. 19 — See Education — 
Bihar School Examination Board Act . 
(1952), S. 17 (Nov) 871 


—Magadh University Act (4 of 1962), S. 27 
— Statute framed under S. 27, statute 
Ch. 18, Art. 4 — Model rules“of business 
framed by Syndicate of Magadh Univer. 
sity Rr. 6, 8 — Violation of rule is viola- 
tion of statutes — Resolution of Govern- 
ing body of a college’ suspending its 
principal without there being that item 
on agenda for meeting — Resolution is in 


clear violation of provis» to R, & — Such 


resolution is liable to be quashed by 
University (Aug) 294A 
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Education—Magadh University Act (contd.) 
—-——S, 27 — Statutes framed under S..27, 
statute Ch, 13, Art. 18 — Suspension of 
governing body of college without issuing 
a show cause notice is. not illegal — No 
violation of principle of natural justice . 
l (Aug) 294B 
-~———§. 27 — Statute framed under S. 27, 
statute Ch. 13, Arts. 3 (4) and 18 — Appo- 
intment of ad hoc committee — Seizure 
of relevant and necessary documents. for 
` making. them available to ad hoc com- 
mittee not illegal — In view of. Art: 18, 
Syndicate has also power to issue direc- 
tions in regard to operation of college 
funds = 5 (Aug) 294G 
—Patna University Aot. (8 of 1962), -S.. 10 
— Ordinance framed under S. 32 — Rules 
for admission in Ist Year Medical Course 
~ Scrutiny of admissions by Vice-Chan- 


cellor — Not justiciable on ground of 


want of jurisdiction —-Vice-Chancellor 
enjoys wide administrative and academic 
` control over College and has wide discre- 
tionary. power — Constitution of India, 
Art, 226 (Jan) 48D 
~——S, 32 —- General Ordinances . framed 
under — Clause (5) — Notice of casual 


vacancies in medical . course —-Notice ` 


contemplated is adequate and effective ` - 
ee: an (Jan) 48E 

—— S., 82 — Special Ordinance for Admis- 
sion to Medical Course, Cl. 2(d) — Allot- 
ment of twenty per cent of “total number” 
of seats for women — Word ‘total’: inclu- 
des seats increased by’ Vice.Chancellor 
subsequently `` (Jan) 480 
——S. 32 — Ordinance framed under — 
Special Ordinance for admission to Medi- 
. cal Course, CL. 5 (iv) — Expression “who 
may be found’physically unfit” — Appli- 
cant not required to furnish any report 
in proof of fitness” (Jan) 438] 
——S, 82 — Ordinances framed under — 
General Ordinances — Clause (5) - Filling 
of casual vacancies — Mandatory — Ex. 
pression “are to be- allotted’ — Meaning- 
' (Jan) 43K 
——S. 32—Special Ordinance for Admis- 
sion.to Medical Course, Cl. (2) (e)}—Allot- 
ment of seats -to sportsmen. — Selection 
of candidate — Principal. himself need 
not conduct selection ‘test — Selection 
made by. Principal with help of Expert 
Committee -- No infirmity (Jan) 43L 


—— S. 82 — Special Ordinance for Admis- 
sion to Medical Course, Clause (3), Res. 
triction on admission of students, who 
have secured less than 10% of total marks 
lower than marks secured by last appli- 


—S. 17 — See also ibid, S; 145 ° 


Education—Patna University Act (contd,) 

cant admitted — List of eligible appli. 
cants of Patna University boys as well as 
one of foreign University boys have to be 
considered together " (Jan) 48M 


——S, 32 — Special Ordinance for admis- 


-sion to Medical Course, Clause’ (5) (ii) 


and clause (2) — Expression “merit” in 
clause (5) (ii) connotes academic merit `- 

; (Jan) 48N 
—Patna University Rules for Admission 
to-ist Year of Medical Course, Rule 6 — 
Application for admission — Practice of 
endorsing all applications as “provi. 
sionally admitted”—Propriety (Jan) 48C 


Electricity Act (9 of 1910), S. 18 — Sea 
Municipalities — Patna Municipal Cor. 
poration Act (1952), S: 262°. . (Oct) 354 
——S.. 19 — See Municipalities.— Patna 
Municipal Corporation Act (1952), S. 262 
- (Oct) 854 
Evidence Act (4 of 1872), S. 3—See > ` 
(1) Criminal P, C. (1898), S.-146 (1-A) 
' l ‘ -- (Mar) 115C 
(2) Criminal P, C. (1898), S. 867 
SSN ney Se (Apr) 151C 


(June) :215B 


—S. 17 — Admission is best evidence 


that opposite party can rely upon —- 
Though it is not conclusive, it is decisive 
of matter unless it is successfully with. 
drawn or proved to be erroneous Side, 
WEN ee (Oct) 383 
——S, 21—See ibid,S.145 . -(Jun) 215B 
~——§, 92, Provisos (2) & (8)—Money suit 
in respect of transaction of handnote and 
passing of title — Defendants alleging 
oral ‘agreement constituting -condition 
precedent to attaching of obligations 
under handnote — Questions in support 
of oral agreement were permissible 





(Apr) 156A 
— Ss, 101-104—See Hindu.Law—Appli- 
cability ot (May) 185B 


—S., 114, Illus. (e) Court may presume 
existence of regularity of official acts ` 
SF E GN (Jan) 43B 
—S. 114 — Entries in Khatian as to oc. 
cupation of particular person raise pre. 
sumption as to continuity of possession 
of that .person—Presumption not neutra- 
lised -by payment of rent by some one 
else. . «+. (July) 249B 
——S. 114 (ey — Happenings in court re. 
corded by Judge — Record not open to 
challenge . (Mar) 102B: 


wm: 


Evidence Act (contd.) 
——S, 115 — See also : 
(1) Arbitration Act (1940), Sch, I, R. S 
- j l an) 7A 
- (2) Civil P. C. (1908), S. 80 (Mar) 141B 
(3) Civil P. C. (1908), O. 21, R. 66 


(Jan) 27D 
—S. 115 — No representation — No 
estoppel - - (May) 185A 


——S, 123 — See also Constitution of 
India, Art. 309 » (Aug) 273 
——S, 123 — Evidence as to affairs of 
State — Document filed in sealed cover 
and privilege claimed — Claim of privi- 


_ lege cannot. be rejected on ground that 


4 


x 


copy of document was produced by oppo- 
site party and it was therefore a disclos2d 
and not a confidential document — Corrt 
should, examine document for itself and 
then decide whether or not claim of pri- 
vilege is just, proper and bona fide 

; (Tuly) 264A 
——S, 123 — Evidence as to affairs of 
State—Claim of privilege when not mala 
fide : (July) 26<B 
—-Ss, 145, 17 and 21 — Admissions are 
substantive evidence by themselves and 
are admissible. whether party making 
them appears in the witness box or not 
and whether such party when appearing 
as witness was confronted with those 
statements in case he madea contrazy 
statement (June) 21EB 


General Clausas Act (40 of 1897), S. 3 (381)— 
See Land Acquisition Act (1894), -S. 6 (1) 
Proviso . (June) 209A 
——S. 6 (c) — See Advocates Act (1961), 
S. 50 (Sep) 316B (KB) 
Gold (Control) Act (48 of 1968), Pre — 
See ibid, S. 28 (June) 240G 


—S. 5 (1)—See ibid, S. 28 (June) 240C 


——S. 16 (7)—Validity — Section aims at 
stopping unauthorised possession of god 
ornaments by dealer or refiner—Provisicn 
is not unreasonably restrictive of his 
right to possess or carry on biisiness—No 
violation of Art. 19 (1) (£) and (g) 

une) 240A 
S. 28 — Validity — Section does not 
prevent dealer from doing money-lendirg 
business in the same premises but only 
from doing it on security ‘of gold articles 
without Administrators permission — 





+ Third person also with Administrators 


permission can do money-lending busi- 
ness in the same premises—Section places 
no unreasonable restrictions and hence 
no violation of Art. 19 (1) (g) of Cons- 
titution (June) 240B 
Ss. 28.5 11) and Preamble — Validitv 


sO Ne ge 
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—Permission of -Administrator for doing 
money-lending business in licensed pre- 
mises—No arbitrary powers given tc Ad- 
ministrator for allowing or refusing per- 
mission—Section not violative of Art, 14 
of Constitution ve (June) 240G 
——S, 80 — Stamping of ornamenis — 
Necessary to ensure purity of gold— Sec- 
tion not violative of Art. 19 (1) (g) ‘of 
Constitution (June) £40D 
-——S. 81 — Gold ornaments known as 
believed to be not included in declaretion 
——Section only prevents dealer from pur- 


chasing such ornaments — No reasonable 


restriction—Hence no vioation of Art. 19 
(1) (g) of Constitution. (June) 240E 


Gold Control (Identification of Customers) 
Rules (i969), Rr. 8 (1) (i) and 8 (1) (ii) — 
Steps to be taken by dealer for identifica. 
tion of customer— Customer unknown to 
dealer—Rule only contains provision for 
establishing his identity — No reasonable 
restriction—No violation of Art. 19 (1) (g) 
(June) £40F 
Hindu Law— Applicability — Aboriginal 
Santhals — Hinduisation of — Burden to 
prove custom is on party who sets it up _ 
(May) 185B 
~—- Joint family— Karta — There is pre- 
sumption that seniormost member would 
be regarded as karta of joint family 
i i ` ` (Aug) £86A 
Joint family—Partition — Members 
executing partition deed — Admission by 
members in deed that there has been 
division between them and their shares 
have been defined as stated in deed — 





‘Deed held conclusively established se- 


verance of joint status of members 

" . (Aug) 286B 
— Joint family—Partition— Division of 
property by metes and bounds not neces- 
sary- There must be unequivocal decla- 
ration by member to show that he sepa- 
rated from rest of family — Declaration 
need not be communicated to all remain- 
ing members (Aug) 286C 
Partition — Proof of, in absence ot 
formal document (June) 215A: 
—— Partition — Equality of division — 
—Principle of Hindu Law is equality of 





‘division but inequality in acreage of 


lands doés not. invariably lead to conclu- 
sion that there was unequal division of 
the lands (June) 25G 

-—-Succession — Married daughter in 
‘possession of deceased father’s property— 
Relinquishment (May) 135D 


Hindu Succession Act (30 of 1958), S. 14 (1) 


—Pronertvy of widow. — It inelides even 





. to maintenance. “i whos 


uo Subject Index, A. I. R. 1971 Patna 


Hindu Succession Act (contd:) 

property put in. her:: possession only: for 
her lifetime in. satisfaction’ of her. right 
(Mar) ‘104 


‘HOUSES AND RENTS 


—Bihar Buildings. (Lease, Rent: and: Evic- 
tion) Control Act (3 of 4947), S.-11— In 
absence of valid quit notice and of provi- 
sion for re-entry on breach of lease terms, 
mere ‘allegation of tenanťs .negligence 
causing deterioration of- lease property 
furnishes-no cause of action: and renders 
suit premature _ 
-—-S. 11 — Defence’ of. non-compliance 
‘with section is barred in execution stage 


of mortgagor’s decree for - possession : of 


the house under certain conditions 
: (Aug) 284 





l Industrial Slane Kot art “of. = 4987), 
S: 25- G—Retrenchment—Principles to bè 
‘followed A (Apr) 174A 


Industries (Development | and Regulation) 


Act (65 of 1951), S,.18G 
` Seealso | 
(1) Cement Control Order 1967, Cl. ae 


(Dec) 414C 
~ (2), Cement Control Order, 1967, Cl. 8 ` 
(Dec) 414 D,E 
——S, 18:G—The Cément Control Order, 
1967 has been validly promulgated 
(Dec) 414A 
——Ss. 18G — Retention price — Fixation 
of different retention prices, for ` different 
producers iù India - -< Cannot be struck 
down. ; 


Public purpose — Acquisition of land for 
constructing quarters for Police Training 
College. and swimming pool—Acquisition 
is for public Purpose. 


——Ss, 4 and 6 — Notifications signed by 
Additional Collector—Satisfaction about 


existence of public necessity’: stated’ in: 


notifications to` be that of Collector and 
--not his — ~ Notifications arè | bad: ` 


(June) 209E 
=s. 6- — See also’ Ibid, S.4 

(June) 209E 
—S. 6.— Notification. under’ — Express 


declaration relating . to - ‘satisfaction . of 


authority issuing motdication is:not im. 
‘perative | i = 


—— S. 6 (as amended. by. Bihar Act. Tit “of 
1961)— Notification ‘issued by Additional 
Collector — Declaration. ‘therein .that 
Deputy Commissioner is satisfied as to 
Acdece for : publie purpose— Absence 
‘of any nrnof that declaration in fgct was 


_ (Mar) 110A ` 


of S. 5A~ 


‘pensation 
Land Acquisition (Bihar Amendment) Rots” 


(Dec) 414B 
“Land: Aoquisition Bet a of 4894), S. 4 — ` 


(Apr) 167B . 
“Art. 19 (1) (g): 


: Act (1922),8, 57 (2) 


mento of- A Fae 


(Apr) 167C- 


Land Acquisition Act (contd.)- ; 

of Deputy Commissioner — Notification 
is invalid . (Apr) 167D 
—-S,6 (1), Proviso (as siuended by Bihar & 
Act :11- of 1961) — ` Local authority Cram 
Panchayat (June) 209A 


—8S.6 (8) (as a amended $y Bihar Act 11 


of 1961)— Provision is not invalid as con- 
travening Art, 31 @) of the Constitution. 

` (June) 209B 
S. 17 ü) (as amended by Bihar Amend- 
ment Act 11 of 1961) — Urgency. decided 
by: Government in 1967 — Fresh notifica- 
tion “issued by. Collector ‘in 1969.in ab- 
sence of fresh decision by Government is’ 


`- bad- Urgency decided in‘1967 ‘cannot . be s 


presumed to continue in, 1969 
(June) 209C 
58) 17 (4) (as ‘amended by Bihar Amend. 
ment`Act 11 of 1961). — Proceedings ini- 
tiated under S. 4 by ‘Collector'— State 
Government in exercise of power under. 
sub-s, (4) cannot dispense requirements 
(June) 209D 
—S54 ~ - Appeal to High Court from 
judgment or decree in reference of dis. 


‘pute. as to apportionment. of. compensa- 
tion ‘or -title to receive compensation, is 


competent irrespective of amount of com. 
` (July) 249A & 


1960. (41 of 1961), Pre.—See Ibid, S. 4 
i (Apr) 167A 


Lss. 4, 5A, 6, Pre. — Act empowering 


Collector to initiate acquisition proceed- 
ings—Not violative of Arts. 19 and 14 on 


that ground ` . (Apr) 167A 
.—— 5S, 5A—See Ibid, S. 4- (Apr). 167A 
——-5S.,6—See ‘Ibid, S. 4> (Apr) 167A 


Legal Practitioners Act (48 of 1879), S. 7 


— See Constitution of India, Art. 19 (1) (g) 
(Sep) 316A (£B) 
——S, 10 — See Constitution’ of India, . 
~ (Sep) SI6A (EB) * 
Letters Patent (Patna); “Cl. 10—See Muni- 
cipalities — Bihar and Orissa Municipal 
fia . (Oct) 353 


Limitation Act. (9 of.4908), S. 19 — State. 


-ments in létter vague and. not indicating . 


any’ acknowledgment — Letter cannot be 
construed . as _ acknowledgment - even ` 
though it is in reply to reminder for. pay- 

` (June) 229E 
0, Explanation: 2 — Acknowledg. 


ment: by agent or debtor—Power of agent, 


to do so cannot:be inferred when creditor ` 
does not. prove conferment of.such power 

. (June) 229F 
Eee 21 (2)—Rule that acknowledgment 
by one joint debtor does not bind other 


igipt debtors—Not applicable to ‘acknow. 


s 
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Limitation Act (contd.) - 
ledgment made by one of partners of 


f partnership firm. in. ‘ordinary. course of 


business. _. -(June) 229D 
——Arts, 80 and 81 —‘Open delivery: of 
consignment — Contents found short — 
Case is of short delivery and not of non- 
delivery — Claim is governed by . Art: 30 
and not Art. 31 — Starting point when 


. open delivery is given except - ‘where 


LN 


carrier can prove occurrence of loss at a 
prior date : - (Jan) 24A 
——Art. 80 — Ginitctnent of ‘shoes — 
Some. shoes found damaged when open 


. delivery was given—Period. of limitation 


under Art, 30:starts when: the open deli- 
very was given `’ : (Jan) 24B 
——Art. 81 — See Ibid, Art, 30 

(Jan) 24A 
—Art 110 — See Ibid, Art. 120 

: (Mar) 99G 

——Arts, 120 and 110—Claimn under S. 7D, 
Contract Act — Rent for land occupiéd— 
Art. 120 applies and not 110 since’ liabi- 
lity is statutory and not contractual . 

* (Mar) 993 
——Arts. 181 and 182 —-Security for pez- 
formance of decree — Decree. holder 
Paving no remedy under S. 145, Civil P.C. 
“—Applicatión. in suit for sale- of- property 
given ‘as security — Art. 181 applies — 
Art. 182 does not apply because it is not 
an application in execution (Jan) 41 


——Art. 182—See ibid, ‘Art. 181 (Jan) 418 


——Art, 182—“Date of decree” — Meanin 


(May) 1902 


——Art. 182 (5) — Execution petition 


cannot be held to be not in accordance ` 


with law merely because date of decree 
stated therein is incorrect (Nov) 388 
_ Limitation Act (36 of 1963), S. 20 — Pos:- 
“ dated cheque given in repayment of debt 
*dishonoured — Time runs from ‘date, oa 

which loan given and not when dis. 
honoured (Aug) 278A 


——S, 20—Extension of egiarien Par. 
ment must be proved i in partira Ar way 

(Aug) 278B 
—S. 81 and Art. 186—Application al. 
ready barred before new Act came into 
force— Decree-holder cannot claim bene- 
fit er 12 years’ period of limitation under 
Art. 136 - (Jan) 41C 
Art. 186 — See ibid: ‘$.81 (Jan) 410 
“Magadh University Act (4 of 1962) ; 
See under Education. 





Mahommedan Law— Dow er—Wherea Mu- 
hammadan lady is in possession of her hus- 
band’s property and she still claims dower- 
sehr then hey y aht to ggir nrang” 
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Mahommedan Law. (contd.) 
exists till dower. debt is- discharged. Such 
right «to retain’ possession can also be 
exercised by her heirs after her death 
(Nov) 385C 
Partition — Under Muhammedan Law 
partial partition.of only some items of the 
family property is permissible k 
- (Nov) 885D 
Mineral . Concession Rules (4939), R. 41 — 
See Mines, and . Mineral (Regulation and 
Development) Act (1957), S. 9 
_ (Sep) 828F (EB) 
Mineral Concession Rules (1960), R. 37 (a) 
Not applicable to attachment . 
(Jan) 89 


Mines and Minerals (Regulation and Deve- 
lopment) Act (53 of 4948), Ss. 3 (d), 4 — 
Mining lease—Includes sub- lease > 

(Feb) 83A (FB) 
—s. 4 — See ibid, S. 8 (d) 

(Feb) 83A (£B) 
Mines and Minerale (ReguJation and Deve- 
lopment) Act (67 of 19587), -S. 9 — Royalty 
for period prior to commencement of Act 
cannot be realised at'a rate higher than 
contractual rate (Sep! 828F (FB) 


—— S. 9—Séction is comprehensive and 
includes statutory mining leases deemed 
to havé been granted by State under Sec- 
tion 10 (1) of the Bihar Land Reforms Act 
(30 of 1950) - (Sep) 328G (FB) 
——S, 29— See ibid, S.9 (Sep) 328F (FB) 


——S. 30A (as inserted by Act 15 of 1958) 





` —Provides exemption in favour of leases 


in respect of coal mines created before 
25-10. 1949 (Feb) 83B (EB) - 
——S. 304—As S. 30A does not adversely 
affect the State Government’ it has no 
locus standi to challenge the provision as 
being violative of Art. 14 of the C onstitu- 

tion : (Sép)’828A (FB) 
—S. 30A — Validity —Fact that S. 830A 
exempts certain class of holders of mining 
lease for the time being from application 
of S.9(1) cannot bea ground fcr challeng- 
ing it under Art. 14 . (Sep) 328E (EB) 


——S, 80A — Statutory mining léases 


-deemed to have been granted under S. 10 


of the Bihar Land Reforms Act: (1957) are 
covered by. words “in relation to the 


‘mining leases granted before the 25th day 


of October, 1949.in respect of coal” oc- 
curring in S. 30A. These leases enjoy pro- 
tection of section (Sep) 328H (FB) 


Motor Vehicles Act (4 of 1939), S. 47 (1)— 
Conditional grant of permit — Condition 
to produce. fitness certificate of Vehicle 
and Tax token: is in interest of public 


vann 


16 


Bop Vehicles Kot (contd.) Í 
48`- Bihar Motor Vehicles Rules 
0940) R. 49—Stage carriage permit—-No 
ar against grant of such permit to 
minor (Apr) -164 
——S, 48 (8) (i) and (xxi) Proviso (as added 
in 1969) and S. 64A (as amended in Bihar) 
— Bihar Motor Vehicles Rules’ (1940), 
R. 68 — Minister for Transport can vary 
permit 
—S. 64A (Bihar)—See ibid, S. 48 6) (i) 
(May) 201 
a$. 68F (2) (c) (iii) — Order. by Appeal 
Board cancelling renewal “of permits is 
illegal when a condition in the approved 
scheme entitles operators to ply their 
services till the validity of their existing 
stage carriage permits _ (Nov) 381 


MUNICIPALITIES 


Pee and Orissa Municipal Act ía of 
1922), S. 57 (2) — Question whether non- 
service of notice of meeting on some of 
the Municipal Commissioners was ‘acci- 
dential’ is a. mixed question of law and 
fact — Decision thereon by single Judge 
of High Court requires no interference in 
letters patent appeal (Oct) 353 


—Patna Municipal Corporation Act (48 of 
4952), S. 257— See ibid, S. 262 (Oct). 854 


——S, 262 — Expression “goods or other 
things”. does not include poles erected by 
Electricity Supply Company to support 
overhead electric lines on streets 

(Oct) 354 
Natural Justioe—See also 
(1) Constitution of India, Art. 296 


(Jan) 48G 

me) Constitution of India, Art.’ 227 
(July) 267A 
(8) Education—Bihar School Examina- 

tion Board Act (1952), S. 17 ` 

(Nov) 371 
In cases of action against examinees 
for using unfair means the authorities 
concerned are not duty .bound to give 
personal hearing to candidates (July) 265 


Negotiable Instruments Act (26 of 1881), 
S. 32 — No decree can be passed against 
wife for loan taken by. husband by exe- 
cuting a handnote — Fact that husband 
had alienated some of his properties and 
gifted away the rest to ‘his wife is im- 


material (Aug) 282 
PANCHAYATS 


—Bihar Panchayat Election Rules (4989), 
R. 5 (3)—See ibid, R. 21 (2) (Aen 161 





(May) 201 . 


relating to impugned election 
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Panchayats—Bihar. Panchayat Election 
Rules (contd.) 
not illegal on ground that voters’ list was 
not annually revised (Feb) 65B (EB) 
——Rr. 21, 28 — Validity — Levying of 
nomination fee under R. 21 is illegal 
(Feb) 65G (£B) 
pee 21(2), 5 (8) — Election of Mukhia 
—Mere fact that candidate’s name is re- 
‘corded in two different Gram Panchayats 
is not enough to debar him: from con- 
testing election if he has not actually 
exercised his franchise in both. Gram 


Panchayats (Apr) 161 
——R. 23—See ae 
Q Ibid, R. 21. (Feb) 65G (EB) 
(2 Panchayats — Bihar Panchayat Raj 


Act (7 of 1948), S. 79 

(Feb) 65H (FB) 
—-Rr. 74, 87—Election petition — R. 87 
wide enough to empower Tribunal to hold 
scrutiny and re.count of ballot papers — 
Whether petitioner has or has not re- 
ceived majority of valid votes cannot be 
decided unless Tribunal looks into ballot’ 
papers, itself (Jan) 10A (KB) 
— Rr. 74, 82—Relief for declaring elec- 
tion illegal is covered by R. 82 and not 


R. 74 (Feb). 65K (FB) £ 
—R. ‘82—See also ibid, R. 74 
-(Feb) 65K (FB) 


i 82 — Grounds for. declaring elec- 
tion void — Absence of grounds in S. 100 
(1) (d) (iii) of Central Act 48 of 1951 in 

R.-82 — Does not preclude Tribunal from 
earnest and recounting ballot papers 


(Jan) 10B (KB) 
—R. 87—See ibid, R. 74 (Jan) 10A (FB) 
R. 90 (as amended on 26-11-1969) — 
Retrospective effect — Extended date for 
poll not beyond sixty days from six 
months.of the filing of nomination paper 
—R. 90 as amended applies — Election 
held on such date would not be illegal 

(Feb) 65D (FB) 
—R. 90—Rule is mandatory 

(Feb) 65F (FB) 


—_R. seme Rule 91 not controlled 
by R. 9 ; - (Feb) 65E (£B) 
ahs Panchayat Raj Act (17 of 1948), 
S. 79 — Disqualification — Provision in 

R. 23 (2) (x) of the Bihar Panchayat Elec. 
a Rules cannot be called disqualifica— 
tion i (Feb) 65H (FBŶ 
— S. 79 (1) (hy See also Post Office Act 
(1898), S. 74 . (Sep) 310R 





-——-§. 79 (1) (b), Proviso.— The proviso 


empowering State ( ovenrment to remove 
- 5- e211: ~~ ger ce sean fh. ná 


K 


x 
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aT tesa = Bihar Panchayat Raj, Act 
ont 
. the section does not conflict with Post 


Office Act and hence is not uncomstitu- , 


tional — | (Sep), 310A 


maes oem ` 


Patna Municipal ‘Corporation; Act pa of 


. See under Municipalities. ; 


Patna University Act (3’of 1962) 

` See‘under Education, r 

Patna University Rules for Admiss:o on 1 to 
1st Year of Medical Course 
See under Education. 


Penal Code (45 ‘of 4880); S. 144. — See ibid, 
_ 8. 879 (Mar) 124E 
——Ss. 879 and 144 — - Theft of ercp by 
accused armed with ‘deadly weapcns — 
Proof of and conviction (Mar) 124E 
——S. 481—Using false property merk — 
Ingredients of ‘ (Mar) 124B 
——Ss. 482 and 486 — Substance ard not 
form of accusation is relevant 
(Mar 124C 
——S, 486—See also ibid, S. 482 
ar) 124C 


(M 
—5S,'486 read with S,'28, Expl. 2 — 
Selling goods with counterteit prcperty 
mark—Onus (Mar) 124D 


Post Offics Act (6 of 1898), S. 74 —.See 
also Panchayats — Bihar Panchayet Raj 
Act (e73, S. 79 (1) (b) (Sep) 310A 
——5. 74 — Rules under — The Post and 
Telegraph Extra Departmental Agents 
(Conduct and Service) ‘Rules, (1954) — 


R. 18 (4) and the explanation of Di-ector © 
Stamp Act (2 of 1899), S. 2 (5)— 'Bond” 


General of Posts and Telegraphs -here- 
under—The Act, the rule and the explana- 
tion-do not disqualify extra departmental 
agent working as post master from con- 
testing as a candidate for the post of 
Mukhiya of Gram Panchayat under the 
Bihar Panchayat Raj Act | _ (Sep}.810B 


Power—Exercise of _ Gee: Constitut:on of 
India, Art, 226 


Precedents — See Constitution of India, 
Art. 226 (Maz) 114 


Prevention of Food Adulteration Act (87 
of 1954), Ss. 10 and 16 — Inspector has 
power to demand sample of article from 
person selling it irrespective of whether 
he is owner thereof or has pi interest 
therein (June) 2224 
———Ss. 10 and 16 — Demand by Food 
Inspector to give sample of article sold— 
Refusal by person selling article to give 
1971 Indexes (Pat.) 2/(1)—4 pages. 


„even 
`valued'at Rs. 100/- or more can be relin- 
* quished or transferred only by registered 


4951), S.100 (1) (d) (iii) — 
ae Panchayat Election Rules (1959), 


Prevention of Food. Adulteration Act 
(contd.) 

such sample even if not accompanied by 

overt dct amounts to offence’ (June) 222B 


iam S. 16—See ibid, S. 10 (June) 222A, B 


‘Railways Act (9 of 1890), S. 72 — Suit for 
damages for short delivery — Plaintiff 
entitled. to market value of the goods — 


. Claim on-basis of loss of profit not allow- 
. able 


(Jan) 24C 


Registiation Act (46 of 1908), ‘S. 17—Title 
by adverse possession to property 


instrument, not by oral settlement. 
(July) 258E 
—-S, 17 (1) (b) Agreement purporting 
to forfeit claim in father’s property 
amounts: to extinguishment of right in 
ancestral property. and reuires registra- 


‘tion—If unregistered, the document is 


inddmissible in- evidence for proving re- 
linquishment , (Nov) 885A 


Representation of the People Act (43 of 
4980), S. 21— See Panchayats — Bihar 


l ue Election Rules 11959). R. 5 (1) 


‘Feb) 65B (EB) 


Repent of the Pecple Act (48 of 
—See Panchayats— 


(Jan) 10B (FB) 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 


—Unattested document promising loan 
repayment on demand after stipulated 
date is bond only and is chargeable under 
Art. 15— AIR 1955 Aeaye Co 65, Dissented 


from, (Nov) 378 

—Sch. Art. 15 — See ibid, S. 2 (5) 
(Nov) 878 

— Sch. Art, 49 — See ibid, S. 2 (5) 
(Nov) 878 


Succession Act (89 of 1925), S. 268 — Pro- 
visions of Civil P, C. being applicable 
to probate proceedings Court has power 
to set aside an ex parte order revoking 
the probate (Nov) 391 


Suits Valuation Act (7 of 1887) 
See under Court.fees and Suits Valua- 
tions, 


18 
~ Telegraph Act (43 of 1885), S, 10 — See 


‘ration Act (18 of 1952), S, 262. 

: 12 — See Municipalities — Patna 
$ Municipal Corporation Act (18 of 1952), 

` 6.262 (Oct), 854 
ir. ` TENANCY LAWS 


— Bihar Land Reforms Act (30 of £60), 

` 5. 4 (h) Second Proviso ‘(as ‘amendeéd by 
Act 16° of 1989) — Confirmation order 
under, passed — Still Commissioner’s 
E power of revision can be exercised `: 


(Aug) 281B ` 


aan 4.A. (as amended, by. Act 16 of 
1959)—Revisional power .of Co mmissioner 
under—Confirmation order’ under S, 4 (h) 
` — Second Proviso already mode — Yet 
' power under S. 4:A is exercisable . 
(Aug) 281A 


—Bihar Land Reforms (Fixation of Ceiling 
Area and’ Acquisition of Surplus Land) 
Kot (12 of 1962). S. 16 (8) — Right of pre- 
emption of co-sharer or raiyat is neutra- 
„lised by transferee if before the date of 
application for pré.einption the transferee 
himself acquires the status as a ‘co.sharer 
or raiyat (Aug) 802A (EB) 
——-S, 16 (8)—Right of reconveyance can 
be claimed. with regard to the whole of 
the property to which it relates and not 
for part of the property (Aug). 802B (FB) 
- =——§, 16 (3)—Application under S. 16 (3) 
'— Petitioner stating that he was a raiyat 


pre-empted — Contention that he was not 
raiyat raised for first time in writ pro- 
ceeding (Dec) 430 
——S, 16 (8) (i) Proviso — Application 
under S, 16 (3) — Requirements . > 
; (Dec) 426A 
——S, 16 (3) (i) — Single application for 
obtaining reconveyance of land covered 
by two sale.deeds one of which contained 
a plot subject to Zarpeshgi bond while 
the other did not, is. not maintainable 
© (Dec)-426B 
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- Transfer of: Proparty Kot (4'‘of 41883), 
Municipalities—Patna Municipal Corpo- , 
*(Oct) 354 -* 


S, 54—Seo Ces eae Act (1908); “$217 
SE (July) 253E 


pans 58, 100 — - Mortgage and chatge— 


_——-S. 100—See ibid, S. 58 
LA'S T06 See Houses and Rents—Bihar 


(Jan) 27B 
(Jan) 27B 


Distinction between 


Buildings (Lease, Rent. -and Eviction) Con- 
trol Act (1947); S-11° (Mar) I10A 
—S. 111. (g)—See. ane Civil, P. C. (1908), 
Ss. 100.101 : wt; (July)-258D 
— STH. (g)> Föifèitire entailing right 
to eject tenant:'does: not “require`-quit 
notice under S. 106;-but mere non-pay- 


. ment .of rent or negligent, use does not 


„tenancy for denial of title, w 
: of lessox’s intention to determine’ lease is 


e 


: ipso facto provide title to sue— ‘Suit with- 
. out quit’ notice. which , gives cause to 
-action is premature. (Pes K. XK. 


Dutta, J.) 
eee ‘(Mar) 110B 
—s. Vil. (g) — In case, of forfeiture of 
ritten notice 


a mere condition precedent... It is not a 
part of causé of action for éviction — 
Therefore, though the. „plaint does not 


„state that the’ notice was given, the suit 
“cannot be iaa out. 
cussed); - : 


:—rS, 112" — ete of claim for: post 


ACase law dis- 
{July).258C 


forfeiture rent in a suit for ejectment on 


“ground of-forfeiture of tenancy for denial 
iof landlord's 


holding plot adjoining plat. sought to. be WAIVER DE me forfettute , 


"Trusts Aot. (2 of 1882), S90 — Co-owner 


title;: does not: amount. to 
(July) 2583F 


who .'defaults’ in- payment. of rent should 
not be ‘made to hold: the property ‘for the 


. benefit. of , other Go, owners when he pur- 


ee realisation of arrears: -of rent, 


chases that property at an. auction sale 


(Octy - 850 


Words. and Phrases ae “Ten ‘clear days”. ~= 


See Education—B ihar; High Schools’ (Con- 


“stitution Powers and Functions of. Manag- 


ing Committée) Rules. (1904); Rule. 10. B 
- (Dec), 406A 


a 
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LIST OF PATNA CASES OVERRULED, REVERSED 
DISSENTED FROM ETC. IN A. 1, R. 4974 


Diss.==Dissented from i inj Not F ==Not Followed i in; Over.= =Overruled i in; Revers. =Reversed in. 


i AIR 1918 Pat 197—=44:Ind Cas 41=19 CiL J 249, 


-' < Mewa Lal v. Emperor :— Diss. AIR 1971 : 


* Punj 182 (Mar): 
AIR 1926 Pat 62=7 Pat L T 39, Bibi Hajo ve ‘Har 
' Sahay Ldl—+Held no longer good law in view 
-* of A TR 1959 S-C 809 as interpréted. A T 'R 
1971 Mys 266C (Sep). ` 
AIR 1929 Pat 505=30 Cri-L J 840, Jainath Pati ve 
í R Poakpan Prasad—N ot F. AIR 1971 Manipur 
AIR 1929 Pat 565=10 Pat LT 113 (FB), Hakeem 
j Syed y. Fateh Bahadur—Diss. AIR ‘1971 ° Raj 
43: (Feb). 


"AIR 1981-Pat'l88=I L'R 10 Pat 606 (FB) Tilak, Al 
Mahto v. Akhil Kishore — Held not coœrectly ` `: 


decided AIR 1971 Orissa 11 (FB) (Jam. 
AIR 1934 Pat. 637 = 15 Pat LT 783, Bazalat 
‘ ‘Ahmad vi Ali Hussain — Diss, "ATE 1971 

f Orissa 77B ‘(Mar). : 

AIR 1986 Pat’ 546=I L R 15 Pat 104, Dinesh wait 
Kuer v, Ram Narain Singh — Diss. _AIR 1971 
‘Orissa 89 (FB) (Apr). , 

AIR 1941 Pat 151=I E R 20° Pat 75, In TE: : Mrs! 


Elsic Augusta Black — Held not good law in | 


view of AIR 1944 P C11 as interpreted. 
AIR 1971 Orissa' 95C (Apr). ` 
AIR 1941. Pat 228=1 L R 20 Pat 115, Bani Tal v. 
Bibi Zohra — Held no longer good law. AIR 
1971 All 297A (Jun). |. 


AIR 1944 Pat 5'= ILR 22 Pat 820, -.Umeshwar 


- Prasad v. Dwarika Prasad — - Over.’ AIR 1971 
S C810 (Feb). 

AIR 1952 Pat 66, Zeauddin v. Abdul Ralque — — 
Diss. AIR 1971 Mys 112 (Apr). 

AIR 1955 N UC (Pat) 229, Sarangdhar Sinha v. 
Parvati Kuer — Diss. AIR 1971 Orissa 267A 

AIR 1957 Pat 24, Ramnarain v Sukhi-Over. AIR 
»1971-SG 310 (Feb). 

AIR: 1958 Pat 252 = IL R 87 Pat 252 (FB), Sheo. 
: Narain Lal v, Prabhu Chand- Diss. AIR 1971 
Cal 65B (Feb). 

- AIR 1959 Pat 186=I L R 37 Pat 83, Srikant Shand 


v. Ram Mohini ~ Diss. AIR 1971 Ker 188B - 


“AIR 1960 Pat 580 = '1960 BLJ-R 432, State: ‘of 
Bihar v. Raghunandan Singh — Diss. (1) AIR 
1971 Cal 56A (Feb); ( 


(Apr). 
AIR 1960- Pat 530 — Over. AIR 1971 Pat 141A 


1961.B L J R 298, Ram Saroop' Mahto v. ‘S-ate of ' 
Bihar — Diss. AIR 1971 Pat 161 (Apr). 
i VAIR 1962 'Pat 325—1962 BL J R 411, Ram Narayan 


1971 Guj 252B (Oct). 


. (1962) I L R 41 Pat 412, Sm. Kamala Bala-Eevi v.. ` 


Ojha Brothers Ltd. — Over. AIR 1971 Pat 
Å 83B (FB) (Feb). ` 
-AIR 1963 Pat 190 = 1963 BL J R 693, Unon of 
India v. Promode Narain Singh — Over. AIR ' 
1971 Pat }41B (Mar). 7 


ie ar nt we ee 


(2) AIR 1971 Goa -228 


“AIR 1968 Pat 243—1963 (2} Cri L J. 25 (FB), Raja 
Singh v, Mahendra: Singh—Not F, AIR 1971 
c-i “All 12 (FB) (Jan)... 

AIR 1963 a 320 = 1963 (2) Cri L J. 313, Mt. 
‘_ * Sadamawati Kuer v. Ram Chandra Singh — 
i. Not F; AIR 1971 All 12 (FB) (Jan). 

AIR 1963 Pat 344, State of Bihar v. Bank of Bihar 

. Revers, AIR- 1971 S C1210 (July). 
(1963) 21 TJ 180 (Pat), Kamakhya Narain Singh 
v. Commissioner of. Income-tax Bihar & 
Orissa—Reyers. AIR 1971 SC 734 D, E (Apr). 


- (1964) 1964 B L J R 882, Mukhlal Prasad v. Union 


of India — Over. AIR 1971 Pat 24A (Jan). 
AIR 1966 Pat 871, Kripa Shankar v. Commr. of 
Wealth Tax "Bihar & Orissa ~ Revers. AIR 
i ` 1971 S C 2463A (Dec). 

1966 BL J R178, Bishwanath Prasad v. H. G. E. 
* Corporation Ltd. — Revers. AI R 1971 sc 
‘2417 (Dec). 

(1966) CWJC No. 143 of ‘1968, DI- 14-3- 1966 
(Pat)—Revers. AJR 1971 S © 945A (May). 


: sees Tax .Cases Nos. 83 and 24 of 1966, Di- 19- 


. 11-1966 (Pat) — Revers. AIR 1971 SC 2223 


(1967) Criminal Revision No. 95 of 1967, D/- 31-1- 
* ` 1967 (Pat) —-Revers. AIR 1971 S C 1641B 


' (1967) C W J C No. 653 of 1966, D/- 22-12-1967 


(Pat), Nagendranath Mandal v. State of Bihar 
—Over. AIR 1971 Pat 328F, H (FB) (Sep). 
AIR 1967 Pat 81, Tarak Nath Ghosh v. Govt. of 
“” India—-Revers. „AIR 1971 S C 823 (Apr). 

AIR 1967 Pat 805 = 1967.B.L J R-128, Maksudan 
Ram v. Kamla Prasad ~ Over. AIR 1971 Pat 

10A (FB) (Jan). 

(1967) 1967 B L J R 476, Baleshwar Prasad v. 
Director of Public Instruction — Not F. AIR 

. ., L971 Pat 257A (Jul). 

(1967) 65 I T R432 (Pat) Commr. of Income Tax 
v: Dalmia Jain and Co. Ltd. — Reversed, AIR 
-1971 S C.2129 (Oct). 

(1968) Cri. App. No. 296 of 1956, D/- 17-1-1968 
' (Pat)—Revers. AIR'1971 S C 1834 (Sep). 
(1008) Criminal Appeal. No. 453 of 1966, 
_ D}- 10-5-1968 (Pat) ~ — Reyers. AIR 1971 S C 

,. 1606 (Aug). 

(1968) I L R 46 Pat 23-1968 Pat L J R 507, Bihar 
: State Religious Trust Board: v. Mahanth 
Jaleshwar Gir-Over, AIR 1971 Pat 1A (FB). 

‘AIR 1969 Pat 154—1969. BL J R-508. Union of 
India. v. New India Assurance Co. Ltd: — 
Over. AIR 1971 Pat 24A (Jan), - 


‘Bhagat v. Ramchandra Singh — Diss, AIR i 1969 Pat L J R418 = 1969B L J.R 569, Phulena 


v. Jagdish Choudhury — Over. AIR 1971 ' 

Pat 302A (FB) (Aug). l 
AIR 1970 Pat 107=1969 BL JR 479, Bal Kishun 

- Sao v: Munno Khan.— Not F. AIR 1971 Pat 


“+” 1068. (Mar), 


1970 B L: J R'665, Ram Sagar Roy v. State of Bihar 
ao AIR pout sc 1316A, ‘B Vuly). i 
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AIR 1971 PATNA 1 (v 58 C 1) 
FULL BENCH 
MISRA, C, J., S. N. P. SINGH AND 
G. N. PRASAD, JJ. i 
Nalini Kanta Choudhary and others, Peti- 


tioners v. President of Bihar State Board of 
Religious Trusts and others, Opposite Farty. 


Civil Writ Jur. Case No. 571 of 1969 with 
Cr, Misc. Cases Nos. 1181 and 1182 of 1969, 
D/- 22-12- 1969. 


(A) Bihar ` Hindu Religious Trusts Act, 
1950 (1 of 1951), S. 48 (as amended in 1956) 

and S. 67 — Failure of trustees to answer 
notice to submit accounts — No declaration 
in regard to nature of property held by them 
under Section 43 (1) — Trustees are not 
deemed to have committed offence ` under 
Section 67. 1955 BLJR 665. and AIR 1959 
SC 951 and S. A. No. 1287 of 1959, D/- 
26-10-1960 (Patna) and 1969 BLJR 63, Dis- 
tinguished; (1968) ILR 46 Pat 23, Overruled; 
Cri, Revn, No. 170 of 1961, D/- 24-8- 961 
(Pat), Opinion of Choudhary, J. in ATR 1968 
Pat 510 and B, N. Jha, J. in 1969 Pat LIR 
386, Approved, - ' (Paras 6, 12) 


(B) Bihar Hindu — Religious ` Trusts Act 
1950 (1 of 1951), Section 43 (as amended 
in 1956) — Words “all disputes” in section 


are intended to widen the ‘scope of enquiry 


— It covers disputes ges true- charac- 
ter of trust — Per G. N. Prasad, J.. 
(Para 18) 


(C) Bihar Hindu Religious Trusts Act 
1950 (1 of 1951), Section 43 (3) — “Taking 
such evidence as may be adduced before him 
— Expression widens the scope of enquiry 
and prolongs the proceedings — Courts zan- 
not curtail them — It is for the legislature 
to see whether in view of terms of sub-sec- 
tion (3) summary character of enquiry is not 
really taken away by such procedure and 
whether it might not be more desirable to 


GN/GN/C998/70/RGD/B 
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' (1961) Cri. Revn. No. 170 of 1961, 


z Case No. 571 of 1969, Crimin 


` 


confine it to documentary evidence or oral 
evidence on affidavit, -Per Misra, C. J. 
(Para 16) 
Cases Referred : Chronologia Paras 
(1969) 1969 BLJR 63 = ILR 47 Pat p’ 

1, Bihar State Board-of Religious 

Trusts v. Raj Ratan Gir 2, 10 
(1969) 1969 Pat LJR 886, Parmeshwari e 

Singh v. Bihar State Board of a 

indu Religious Trust 2, 12- 

(1968) AIR 1968 Pat 510 (V 55 = 

1969 BLJR 74, Sheo Shankar Chaubey 

v. Din Hindu Religious ae E a 


Bo 

(1968) ILR 46 Pat'23 = 1968 Pat” 

LJR 507, Bihar State Religious ‘Trust ® « 
Board v. Mahanth Jaleshwar Git 2, 7, 

10, 11, 12 

D/- 24-8-1961 (Pat), Mst: Champa * 
Sahu v. ena Religious Trust 
Board; 

(1960) S. K No. 1287 of 1959, D/- 
26-10-1960 (Pat), Bibar State Board 
of Religious: Trusts v. Laksiaman 
Kuer 

(1959) AIR 1959 SC 951 (V 46) = 
1959 Supp (2) SCR 588, Mahanth 

Ram Saroop Dasji v. S. P. Sahi 

(1955) 1955 BLJR 665, Mahant Ram- 
dhan. Puri v. President, State Board 
Religious Trusts, Patna ; 

(1888) 21 QBD 313, Queen v. Commr. 
for Spl. Purposes - “of Income Tax 8 
“S; C. Sinha in (C. W..J. 571 of 1969) and 

Narain Singh in (Cr. Mise. 1181 and 1182 

of 1969), for Petitioners; M/s. J. C. Sinha 
and L. M. Sharma, for Opposite Party. 


MISRA, 


2, 5 
2, 4 


2, 8 


C. J.: Civil Writ Jurisdiction 
Miscella- 
neous Cases Nos. 1181 and 1182 of 1969 
have been heard together as they involve 
a common question of law which has been 
referred by the -Division Bench for consi- 
deration by the larger Bench, in view of cer- 
tain conflicting opinions in judgments 


r 


- for 1969-70 as 


2 Pat, [Prs. 1-2] Nalini Kanta v. President, B. S. B, R. Trusts (FB) 


pronounced by this Court in regard to the 
interpretation of- sections 43 and 67 of the 
Bihar Hindu Religious Trusts Act, 1950» 
(Bihar Act 1 of 1951). . : 


The petifioner in C. W. J. C. No. 571 of 
1969 is resident of village Bana Nava Gram 
in the district of Santhal Parganas. He was 
served with a notice (annexure 1) dated the 
15th of March, 1969, by the Bihar State 


a Board of Religious Trusts preceded by similar 


notices dated the 8th February, 1969 (an- 
nexure 2) and the one dated the 29th Novem- 
ber, 1967 (annexure 8), calling upon the peti- 
tioner to submit a statement relating to Giri 
Gobardhan Mandir, Bana Nava Gram, for 
the period 1951-52 to 1967-68 and budget 
for 1968-69 and that, if it was not filed, 
action under Section 67 of Bihar Act 1 of 
1951 (hereinafter called the Act) would be 
taken against him. The petitioner filed 
C. W, J. C. No. 188 of 1969 to this Court 
for quasking Annexure 2 aforesaid but the 
Court, on the 12th of March, 1969, order- 
ed that the petitioner might withdraw. the 
application for moving the Board for the 
eclaration required under Section 48 of the 
Act, if necessary. The Board, however, did 
not take recourse to Section 48 of the Act. 


..The notices under Section 59 of the Act 
- “were issued on the footing that he was re- 


‘quired to file return of the income and ex- 
penses for 1951-52 to 1968-69 and budgets 
the temple was a public 
trust, but the petitioner maintained that 
there was no temple of Giri Gobardhan but 
only the idol of Giri Gobardhan which was 
thë family idol of late Haradhan Sarkar for 
his worship as the family idol and the income 
of the land was not the income derived from 


, the properties of the idol but of the late: 


Haradhan Sarkar. After the death of Hara- 
dhan Sarkar, all his properties including. his 
house and agricultural Jand devolved upon 
his only daughter late Bimla Sundari Devi, 
wife of Ramtanu Choudhary of Banior in the 
district of Birbhum. She died also survived 
by her only son Prithwi Chandra, father of 
Nalini Kant Choudhary, He inherited the 
property in his personal capacity but con- 
tinued to worship Giri Gobardhan as a 
family idol. In fact, the petitioner also in- 
herited the property along with his brother 
Bhujanga Bhushan Choudhary and the sons of 
other brothers, Indu Bhushan Choudhary, 
Bibhuti Choudhary, Mohini Mohan Chou- 
dhary and Sashi Bhushan Choudhary, and 
they were all in possession of the lands and 
house. There was no trust of any kind 
relating to the properties and whatever pro- 
perties, in fact, were situated in’ Bana Nava 
Gram were all personal properties of Prithwi 
Chandra Choudhary, and not trust proper- 
ties. Hence, Section 67 of the Act could 
not be set in motion against him. No 
member of the public had any access to the 
idol nor was any offering made by them. It 
was the members of the joint family who. 
met all the expenses of the idol for Puja and 


_ed in a religious trust 


. A. ïI. R. 


Ragbhog. Under “Section 59 of the. Act, 
notice could be issued only to a trustee of 
a public charitable religious trust.but not to 


a person who would.be holding the office of 


a trustee of .the private religious trust such 


as is seen in the casé of family deity. 

2. The conflict of views centres round 
the interpretation of Section 48 of the Act 
which, as it originally stood prior to its 
amendment, in so far as it is relevant, reads 
as follows:— _ 

“43. (1) The Board or any person interest- 

may, at any time, 
apply in the prescribed manner to the Dis- 
trict Judge for a declaration that any im- 
movable property is trust property.” 
In the subsequent clauses provision is made 
in regard to the manner in which the Dis- 
trict Judge is to proceed when an applica- 
tion is filed for the declaration mentioned in 
Section 48 (1) and in sub-section (6) it is 
provided that the Board or any other person 
considering himself aggrieved by the order 
of the District Judge may within one year 
of the date of such order institute a suit in a 
Court of competent jurisdiction to have the 
order set aside or modified, 

Sub-section (7) of Section 43 provides that 
subject to the final result’ of any suit insti- 
tuted under sub-section (6), the order of 
the District Judge shall be final. 

Section 67 provides as follows:— 

“67. (1) If trustee fails without reasonable 
causes, the burden of proving which shall 
be upon him, to comply with any order or 
direction made or issued under Clause (i), (où 
or (q) of sub-section (2) of Section 28 or 


under Section 58, to comply with the provi- 


sions of sub-section (i) of Section 59, sub- 
section (i) of Section 60, Section 61 or Sec- 
tion 62, or to furnish any statement, annual 
account, estimate, explanation or other docu- 
ment or information relating to the religious 
trust of which he is the trustee, which he 
is required or called upon to furnish under 
any of the provisions of this Act, he shall 
be gpnisheh e with fine which may extend 
in the case of the first offence, to two hun- 
dred rupees, and in the case of the second 
or any subsequent offence, to five hundred 
rupees and, in default of payment of the 
fine, with simple imprisonment for a term 
which may extend to six months or one year, 
as the case may be, 

(2) The fines realised under sub-section (1) 
shall be credited to the Trust Fund.” 
Section 48, however, was amended by Bihar 
Act 17 of 1956. Sub-section (1) after amend- 
ment stands thus:— 


“43, (1) All disputes as to whether any 
immovable property is or is not a trust pro- 
perty shall be inquired into, either on its own 
motion or on application, by the authority 
appointed in this behalf by the State Gov- 
ernment, by. notification, in the official 
Gazette: 

Provided that such authority shall be a 
person who is, or has been, a member of the 


ye 


1971 


Bihar Civil Service (Executive or Jwiicial 
Branch) or a membér of the Bihar Superior 


Judicial Service or the Indian: Administ-ative - 


Service.” ee 

Tt is not necessary to quote the provisions 
of the following sub-sections except su3-sec- 
tions (5) and (6) which provide:— 

“(5) The Board or any other persor, ag- 
grieved by the order of such authority, may, 
within ninety days of stch order, institute 
a suit in a court of competent jurisdiction to 
have the order set aside or modified. 

(6) Subject to the final result of any suit 
instituted under sub-section (5), the orcer of 
such authority shall be final and conclusive; 
and the Court trying the suit shall have no 
power to stay the enforcement of the order 
pending the disposal of the suit.” 

The question for consideration is wkether 
the offences committed by the trustees wnder 
Section 67 of the Act can be deemed to 
have been committed in the event of their 
failure to answer any notice issued to them 
before a declaration in regard to the mture 
of the property, based on a dispute comtem- 
plated under Section 48 (1), is. mad2 by 
the authority appointed under that section. 


One line of reasoning has been that if a 
notice is issued under Section 59 to a trustee 
and he disputes the character of the trust 
as a public trust and claims that he is tristee 
only of a private trust and the props:rties 
belong to the private trust, this amounts to 
a dispute as to the nature of the immo-able 
properties belonging to the trust and such 
a dispute might be decided by the Détrict 
Judge before the amendment of the Section 
in 1956, and therefore, necessarily by the 
authority appointed under this section þe- 
fore the question of prosecuting a truste= for 
failure to file an account of income and ex- 
penses can be held to be valid and legal. 

On the other hand, there are some deci- 
sions which seem to lay down that when a 
dispute arises in regard to the character of 
the trust itself, section 48 does not come 
into play; its operation should be con-ined 
to a situation in which the character oi the 
trust as a public trust is not disputed and 
the dispute is confined only to whether cer- 
tain properties belong to the public trust 
or not. Reference has been made in this 
connection at the Bar to the following deci- 
sions: 1955 BLJR 665, Mahanth Ramdhan 
Puri v. President, State Board Religious Trusts, 
Patna; AIR 1959 SC 951, Mahanth Ram 
Saroop Dasji v. S. P. Sahi; S. A. No. 1287 
of 1959, D/- 26-10-1960 (Pat), Bihar State 
Board of Religious Trusts v. Laksman Kuer; 
Cr. Revn. No. 170 of 1961, D/- 24-8-_961 
(Pat), Mst. Champa Sahu.v. Bihar Religious 
Trust Board, Patna; (1968) ILR 46 Pat 28, 
Bihar State Religious Trust Board v. Mahanth 
Jaleshwar Gir; 1969 BLJR 63, Bihar State 
Board of Religious Trusts v. Raj Ratan Gir; 
. 1969 BLJR 74 = (AIR 1968 Pat 510), Sheo 
Shankar Choubey v; Bihar Hindu Religious 
Trust Board; 1969 Pat LJR 386, Parmeshevari 


Nalini Kanta v. President, B S. B., R. Trusts (FB) 


[Prs. 2-8] Pat. 3 


Pd. Singh v. Bihar State Foard of Hindu 
Religious Trusts. 


8. In the case of Mahanth Ramdhan Puri 
1955 BLJR 665 the petitioner in the writ 
application considered by this Court wrote 
a letter to the President, Bihar State Board 
of Religious Trusts, bringing to his notice 
that the property to be regarded as the trust 
property T the Board, within the meaning 
of Section 2 (p) of the Act was not a trust 
property. The reply to that by the President ` 
was that a mere claim by the petitioner 
that the property in dispute was not trust 
property could not be sufficient. He was 
required to produce documentary evidence 
to satisfy the Board that the properties in 
question were really the pete: of the 
petitioner or that he should file a regular 
suit in a Civil Court for a declaration that 
the properties in question were private pro- 
perties. In the reply to that letter, the peti- 
tioner, Mahanth Ramdhan Puri, esserted fur- 
ther that the properties were not trust pro- 
perties but the personal properties of the 
petitioner. After some correspcndence be- 
tween the parties, the petiticner moved the 
High Court substantially for a declaration 
that the provisions of the Ac: did not apply 
to him or to his properties because the pro- 
portics were not trust properties at all. On- 

ehalf of the Board, however, it was assert- 
ed that the properties in dispute were trust 
properties. It was urged on behalf of the 
petitioner that there was no provision in the 
Act under which the question could be deter- 
mined whether a particular trust was a reli- 
gious trust within the meanmg of the Act 
or whether a particular property was a trust 
property. As soon as, therefore, a person 
made a claim that the property in question 
was not trust property, the Board had no 
power to proceed further under the Act. 
Since a claim like that was made in the 
above case, the jurisdiction of the Board was 
ousted.. This argument, however, was fully 
considered with respect to the provisions of 
the unamended Act and it was held that 
where the Board determined the question 
that a particular trust was a religious trust 
so as to come within the purview of the Act, 
such determination could be questioned only 
in a suit properly constituted for that pur- 
pose and such a question coud not be gone 
into in a writ application, because it involv- 
ed investigation of a complicated question 
of fact. The language of Sestion 48, as it 
stood prior to its amendment in 1956, which 
povem the proceedings in the above case, 

owever, provided for determination of such 
a dispute in regard to the character of the 
property, as to whether it was a trust pro- 
perty or a private pe by the District 
Judge when moved by. the Board or any 
person interested in the religious trust. In 
that case the petitioner did not take recourse 
to filing an application before the District 
Judge for determination of that question, but 
came straight to the High Court in a writ 


4 Pat, [Pr. 3} 


application. Das, .C. J. and Kanhaiya Singh, 
J., ruled in that case that the writ petition 


involved determination of question of fact- 
which could not be-gone into by the learned ` 


Judges of this Court. If the petitioner felt 
aggrieved by the decision of the Board in 
regard to the nature of the property, he 
could institute a suit for such a declaration 
as to the nature of the property. In that 
case, since the petitioner came straight to the 
- High Court immediately after the letter was 
written to him by the President of the Board 
of Religious Trusts, obviously, he. was’ not 
legally justified in doing so. No doubt, sec- 
tion 48 (1) was a part of the Act from its 
very inception but, in that case, it was only 
a matter of option for the Board or any per- 
son interested in the religious trust to apply 


to the District Judge for a declaration’ that- 


any immovable property was a trust property 
or not. f 


Unlike that, the amended Section 43 ay 


which has been extracted above, however, 
makes it obligatory, inasmuch as all dis- 
putes as to whether any immovable property 
is or is not a trust property shall be inquired 
into by-the authority appointed’ in this behalf 
by the State Government. There is appar- 
. ent difference in the wording of ‘Sec. 48 (1) 
„prior to its amendment in 1956 and as it 
‘stands -thereafter. Going to. the District 
Judge, therefore; was a matter of option 
under the unamended provision of the Act; 
but going to the authority appointed under 
Section 48 now is obligatory for any person 
when a dispute has arisen as to whether a 
certain immovable property is or is not-a 
tfust property. In the above case, there 
was no real dispute also between the peti- 
tioner and the Religious Trust Board. Sec- 
tion 43 (1) was- merely an: enabling provision 
and as such Das, C. J., observed as follows: 


“It is clear- to me that Section 28 by 
necessary implication enables the Board to 
determine, at least prima facie, that a parti- 
cular trust is a religious trust within the 
meaning of the Act and that a particular 
property is trust property. Section 48 of 
the Act, on which Mr. Baldeva Sahay has 
relied, is merely an enabling section. It 
merely enacts that the Board or any person 
interested in a religious trust may, at any 
time, apply for a declaration to the District 
Judge that any immoveable property is trust 
property. It should be obvious that Sec- 


tion 48 can have no application if the trust . 


is not a religious trust at all. Section 43 
applies only when the Act applies. If thé 
Act does not apply, section 48 can have no 
application.” a oo 
In that. case reference was also made to 
an observation of Lord Esher, M: R. in Queen 
v. Commr. for Spl. Purposes of Income-tax, 
1888-21 QBD 318 at p. 819. That, however, 
was a case in which the observation made 


was that when an inferior Court or tribunal’ 


or body, which has to exercise the power of 
deciding facts, is first established by Act of 
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ALR. 


Parliament, the Legislature has to consider 
what powers it will give .to that Tribunal 
or body. The body in question must: be a 
body,in the nature of a tribunal as happened 
in that case..-.It may be that any quotation 
in that judgment is not quite apt and Das, 


.C. J. might not be quite right in equating 
the Religious Trust Board constituted under ` 


section 28 of the Act. with an inferior Court 
or tribunal or quasi-judicial body. The Board 


. is merely an executive. body constituted under 


the Act.and it cannot be regarded as a tri- 
bunal whose finding of fact may be consi- 
dered as binding. 

In that English case also. the tribunal con- 
stituted was such a tribunal or quasi-judicial 
body under Section 183, Chapter 35, Victo- 
ria 5 and 6. It related to the power of com- 


missioners for general purposes ordering a. 


refund of overpaid income-tax who could 
not be regarded as a party to a dispute such 
as the Board in the instant case. Hence, 
the observation of Das, C. J. must be under- 
stood in the light of the facts of that case 
that Section 43, as it stood then, was merely 
an`enabling section. Section 48, as it stands, 


. however, after amendment, is’ of a more obli- 
* gatory nature inasmuch as the language used 


is that all such disputes, shall be determined 
by the authority appointed under Section 43. 
Under the provisions of the Act, it is the 
Board that has to issue notice to a trustee, 
or to one who is regarded as a trustee, of a 
public religious trust to submit accounts in 
respect of the income and expenditure of the 
particular trust. If the person upon whom 
notice.is served to submit an account of in- 
come and expenditure, denies his liability to 
submit such an account inasmuch as the pro- 
pana alleged to belong to the trust in fact 
o not -belong to it or the trust itself is not 
a public’trust, but a private trust, a dispute 
arises between the Board and the person who 
denies the liability. Such a dispute in terms 
of Section 48 has to be determined by the 
authority appointed under that section, as 
the section itself lays down that any party 
aggrieved by the decision of such an au- 
thority has to institute a suit in the Civil 
Court. ` 


Before any action, -therefore, is taken 
under Section 67 of the Act for starting a 
prosecution in the event of failure to comply 
with a direction by the person noticed to do 
so, the procedure prescribed under Section 48 
has to be carried out. If it were correct to 
hold, as is contended on behalf of the Board 
before us that the decision of . the Board 
itself is final and the party aggrieved must 
start a suit against the order of the Board 
to submit an account of income and expenses 
on pain of the order of prosecution, then Sec- 
tion 48 (1) is rendered completely nugatory. 
As a matter of fact, an occasion arose for the 
amendment of Section 48 (1) and the amend- 
ment came to be incorporated in the Act in 
1956 only because of the optional nature of 
the. jurisdiction of the District Judge under 


fi 
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Section 48 (1) before, which vested some 
authority in the Board to proceed on a 
prima facie examination of the character of 
a trust and any particular property. Tc stop 
this loophole ‘which led to., some crders 
being passed by 
arbitrary, unreasonable and, in any case, 
based . on inadequate material that 
the legislature felt -it necessary tc in- 
troduce justice into ‘the procedure by 
appointing a competent individual as an au- 
thority under Section 48, who would exemine 
the nature of a trust or of a particular pro- 
perty alleged to belong to the trust, before 
such a person could be called upon te file 
an account of income and expenditure or 
before a prosecution under Section 67 could 
be started against him. The decision of Das, 
C. J., therefore, is not relevant in proneunc- 
ing upon the merit of the point at issue in 
the present case, the decision of which turns 
upon the language of Section 43 (1) as it 
stands after its amendment. eS a 


4, Reference is also made to the caze of 
AIR 1959 SC 951 by learned Counse_ for 
both the parties. That decision lays down 
that the definition of the expression  ‘reli- 
gious trust” in Section 2 (1) of the Act does 
not include private trusts. Hence, it was 
held that the notice issued by the State Eoard 
of Religious Trusts, calling upon the Mahanth, 
appellant to the Supreme Court, to submit 
return of income and expenditure under Sec- 
tion 59 was incompetent, inasmuch as the 
trust in that case was a private trust and, 
unless it was held to be otherwise, notice 
under Section .59 could not be issued. The 
main question for consideration, therefore, 
was different from the point which has Seen 
mooted before us. At p. 959, para 15 of 


the Report, there occurs a passage in regard . 


to Section 48 of the Act as it stood after its 
amendment. by Act 17 of 1956. The follow- 
ing observation has been made in that gara: 


“Our attention has been drawn to Sectioa 48 
of the Act as amended by Act XVII of 1356. 
That section says inter alia that all disputes 
as to whether any immovable property is or 
is not a trust property shall be enquired into, 
either on its own motion or on an app-ica- 
tion, by the authority appointed in this be- 
half by the State Government by notification 
in the official ` gazette, 
any opinion as to the constitutional wali- 
dity of Section 48 of the Act we merely 
point out that no decision has been given 
under Section 43 of the Act (as it stood prior 
or after the amendment) against the appel- 
lant in respect of the Salouna asthal and the 
-properties appertaining thereto. It would be 
open to the respondents: to take such steps 
as may be available to them in law ‘to get 
it determined by a competent authority chat 
the trust in question is a public trust.” 


It is true, no doubt, that in that case S. K. 
Das, J., did not give any clear pronounce- 
ment as to whether -it was obligatory to take 
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the’ Board; which were ` 


Without expressing- 


[Prs. 8-5] Pat. 5 


recourse to Section 48 after its amendment, 
but the indication in the above paragraph of 
the judgment is to the effect that that was 
the procedure to be followed before it could 
be decided. as to whether the Salouna 
asthal was a public religious truśt or a pri- 
vate trust and before-notice under Section 59 
could be issued. If the learned Judge had 
taken the view that only when it was taken 
for granted that a certain trust was public 
trust and then the dispute arose as ‘to whe- 
ther a certain property belonged to it or not, 
that the provisions of Section 48 would be 
attracted and the authority appointed under 
that section could determine the question and 
any decision by the Religious Trust Board 
could be final then the judgment of the 
Supreme Court should have gone.on a differ- 
ent line, TES 


It is remarkable that the judgment of S. K; 
Das as a Judge of the Patma High Court was 
given with reference to Section 42 of the Act 
prior to its amendment when reference to the 
District Judge was optional; and the judg- 
ment of S. K. Das, J., as-a Judge of the 
Supreme Court was given with reference to 
the amended provision of Section 43. It is 
clear from the facts of the above case that 
the scope of Section 48 after its amendment 
is sufficiently wide. to include any dispute.. 
which has arisen between the President of. 
the Board of Religious Trusts and the holder 
of any property, the former issuing notice 
under Section 59 calling upon the fatter to 
furnish a return of income and expenditure 
and the latter denying his liability to do so, 
either because the trust itself is not a public 
trust or in fact there is no trust at all, or any 
particular property is the personal property 
of the holder of the trust and Coes not belong 
to the trust. All such disputes can be de- 
cided by the authority under Section 48 and 
any party aggrieved by the decision will be 
at liberty to go to the Civil Court for a dec- 
laration to the contrary and pray for injunc- 
tion etc., or any other interim relief that 
the situation of the case justifies for the 
grant of such relief, The contention on 
behalf of the Board is that the decision of 
S. K. Das, J., in this cdse supports the argu- 
ment that the Board is competent to decide 
this question compelling the other side to go 
in fora suit even without taking recourse to- 
Section 43 (1) of the Act. But this is nega- 
tived by the above pronouncement of S. K. 
Das, J., in so far as it goes and, in any case, 
certainly, it does not support it, 


5. The judgment of Ramaswami, C. J. 
in Second_ Appeal No. 1287 of 1959 (Pat.) 
(Supra) related, no doubt, to the scope of 
Section 48 after its “amendment, but that 
question arose in a suit which was for a 
declaration that the endowment in question 
was a private trust and not a public trust. The 
two courts below came to a finding on exami- 
nation of oral and documentary evidence ad- 
duced by the parties that the endowment was 
a private trust and not a public trust. It was 
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held accordingly that the provisions of the 
Bihar Hindu Religious Trusts Act were not 
applicable to the trust and defendant No. 1, 
being the Board of Religious Trusts, was not 
entitled to demand accounts from the plfts. 
è argument advanced in that case was an 
extreme one on behalf of the appellant that a 
suit in the Civil Court did not lie unless the 
plffs. took recourse to the proceeding under 
Section 43 of Bihar Act 1 of 1951. It was 
- rightly held, if I may say so with respect, by 
the learned Single Judge that even if Sec- 
tion 48 provided that all disputes arising 
between the Religious Trust Board and a 
trustee in regard to the nature of a property 
shall be determined by the authority appoint- 
ed under that section, it did not follow that 
no suit could be instituted direct by either 
party for such a declaration. Section 48 of 
‘the Act is only a summary proceeding and, 
before it is resorted to, the subsequent. pro- 
visions of the Act would not come into play, 
such as giving notice by the Board to any 
person to submit account under. Section 59 or 
to start a prosecution under Section 67, but 
it will be wholly indefensible to urge that a 
suit cannot be instituted by a party without 
taking recourse to Section 48. After all, even 
after a decision under Section 48, the ag- 
grieved party is entitled to institute a suit 
‘to get rid of the decision of the authority 
under Section 48, so that: if, instead’ of tak- 
ing recourse to Section 48-authority, a party 
would institute.a suit, it cannot be said that 
the Civil Court has no jurisdiction to enter- 
tain it, That exactly was the argument of 
the Religious Trust Board in the above second 
appeal which was negatived by Ramaswami, 
C. J. and, properly understood, this case has 
no relevance so far as -the pont at issue in 
+the instant case is concerned. oOo 
6. The decision of Choudhary, J., in Cri- 
minal Revn. No. 170 of 1961 (bat (supra) 
lays down the law, if I may say so with 
respect, correctly, That was a case in which 
a prosecution under Section 67 of the Act 
was launched by the Board and the petitioner 
was convicted and sentenced to pay a fine of 
Rs. 50/-. In that case resort was not had 
to Section 48 of the Act and the learned 
single Judge after having considered the posi- 
tion in detail came to the following conclu- 
sion: es f 
“Till there is a decision under Section 43 
of the Act, it was not, in my view, legally 
lopen to the Munsif-Magistrate to convict the 
. ‘petitioner for violation of the 
_ [Section 59 (1) of the Act.” 


7. In the case of (1968) ILR 46 Pat 23, 
it has been laid down (at p. 29 of the Re- 
port): i 

“It is to be noticed that disputes as to 
whether a particular property, and that too 
only when it is immovable, is or is not a pro- 
perty appertaining to a public.trust can be 
enquired into by the authority. That is to 
say, if the dispute relates to any particular 


. their Lordships held im that case 


provision of 


A. I. R. 
immovable property or properties forming 
part of or appertaining to a public trust, such 


a dispute shall be enquired into by the au- 
thority either of its own motion or on applica- 
tion of any person. In terms, if a dispute 
is in re to the nature of the trust itself, 
Section 48 is not attracted. In my opinion, 
nobody can approach the authority, either the 
Board or the trustee or any other person for 
a declaration that a particular endowment or 
trust or institution is not a public trust but 
a_ private one, nor can anybody file an ap- 
lication before the authority for a mere dec- 
aration that it is a public trust, It may well 
be that when a question is raised before the 
authority in regard to a particular immova- 
ble property that it appertains to a public 
trust, by way of answer to such a claim, the 
person or the trustee may raise a dispute that 
even though the particular property apper- 
tains to the trust, the trust is not a public 
one, and, therefore, the property should be 
held as not appertaining to a public trust. 
Incidentally and indirectly, in such a caso 
the etira may arise for the deterroination 
of the authority, and, on determination of 
this question, the ultimate declaration which 
the authority would be competent to give 
under sub-section (8) of. Section 48 will be: 
that the property is or is not trust property. 
But unless the determination of the character 
of the trust is involved, incidentally and 
indirectly, the authority, either within the 
terms of sub-section (1) or as made expressly 
clear by the terms of sub-section (8), has got 
no jurisdiction to adjudicate purely in regard 
to the nature of the trust and to give a dec- 
laration as to whether it is a public trust or 
a private trust.” 


Having thus laid down the proposition, 
at, the 
prosecution which was launched even with- 
out the non-determination of the question as 
to the nature of the trust by the authority 
under Section 48, the Bihar Hindu Religious 
Trusts Act was not a bar to the launching of 
the prosecution under Section 67 of the Act. 


Learned Counsel for the Religious Trust 
Board has, mainly, relied upon the pronoun- 
cement of this court in the above decision. 
In my opinion, however, the decision does 
not lend support to that contention. The 
main point for consideration in that case 
was that without a dispute being raised with 
regard to the nature of the immovable pro- 
perty, as to whether it belonged to a public 
religious trust or not, a proceeding before 
the authority under Section 48 would not be 
competent. There can be no doubt with re- 
gard to the soundness of this view, as a mere 
application either by a trustee or by the 
Board, before the authority under Section 48, 
for a declaration that a certain religious trust 
is a public trust or a private trust would not 
be competent, because the Section refers to 
a dispute between the parties. ere, how- 
ever, a notice has been issued by the Board 
to any person to submit an account of income 
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and expenditure under Section 59, and the 
person noticed denies that the trust in ques- 
tion is a public trust or any property belong- 
ing to it is public property, a dispute cer- 
tainly has arisen and such a matter must 
be referred to that authority under Section 
48, before further proceedings unde- the 
Act can be taken, i. e., launching a prcsecu- 
tion under Section 67 in the event of failure 
to file the return within the time allowed 
cannot be permissible without determiration 
of the question regarding the character cf the 
property under Section 48, 


The policy of the Legislature is to avoid 
harassment or misconceived procedure by the 
Board against any individual so that kefore 
further action is taken, the authority under 
Section 43, who in its very nature is suppos- 
ed to be a very experienced judicial or exe- 
cutive officer, has to determine the character 
of the property taking an impartial anc ob- 
jective view of the rival contentions o- the 
Board and of the person noticed, and it is 
only after his decision that the questicn of 
giving further notice or prosecution caa be 
held to be competent, unless, in the mean- 
time, the party aggrieved thinks it prop=r to 
agitate the question in a regular suit. in a 
Civil Court, The broad observation, how- 
ever, made in the above judgment by their 
Lordships cannot be accepted as correct and 
it has to be examined carefully in ordər to 
decide the point raised on behalf of the par- 
ties. 3 

8. There can be no. question as stated 
above that if-either the Board or any pərson 
in charge of the properties, which he ap- 
prehends may be subjected to the liability of 
furnishing a return of income and exp2ndi- 
ture, thinks it proper to move the autkority 
under Section 48 for a mere declaration that 
the trust is a public trust or a private cust, 
as the case may be, it cannot be regarded 
as a case of dispute because both the parties, 
before such a proceeding, have not claimed 
or denied the character of the property. 
the observation of Untwalia, J., in that case 
is to be construed in that light, it must be 
stated that Section 48 does not provide a 
forum for any party to launch a proceeding 

before any authority as in a declaratory suit. 
” To that extent, therefore, the observation may 
be held to be correct. It is, however, to be 
noted that even his Lordship has stated that 
when a question is raised before an autho- 
rity in regard to any particular property then 

e person concerned or the trustee may con- 
trovert the claim of the Board either by say- 
ing that the property alleged to be the sub- 
ject-matter of public trust, in fact, does not 
belong to a public trust but to a private trust, 
or that it is his personal property even -f he 
is the trustee of a public trust, and in that 
case, incidentally and indirectly, even the 
character of the trust may have to be zone 
into, 

To my mind, this observation in itself is 
an answer to the question as.to whether the 
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nature of the trust itself can be gone into in 
a proceeding before the authority under Sec- 
tion 48, or not. It may well be taken for 
granted that the contingency which I have 
set out above of a proceeding being started 
by either party, simpliciter, for a declaration 
will rarely arise. It will arise, however, when 
a notice is issued by the Board to a person 
to submit a return of income and expenditure 
under Section 59 or budget under Section 60. 
Then he is likely to feel aggrieved and the 
forum provided under Section 48 will be in- 
yoked. The observation with regard to the 
declaration simpliciter, therefore, is more or 
less of a theoretical nature. 


In most cases, the point arises when a 
notice is issued by the Board for submitting 
a return and the person in possession of the 
alleged properties claims them either as be- 
longing to a private trust or a family idol 
etc., or as belonging to him personally, even 
though some of the properties may belong to 
a public trust of which he happens to be 
the trustee. In the latter event, however, 
he is. bound to respond to the notice in his 
capacity as a trustee of a public trust, but 
he may not include the particular proper- 
ty or properties which he would claim as his 
poena property. In the majority of cases, 

owever, the dispute turns ovt to be one in 
which the claim of the trust being a public 
trust is denied by the person noticed and 
there the first question to be determined is 
the character of the trust itself. The obser- 
vation of Untwalia, J, therefore, has to be 
modified to this extent’ that it is not only 
when the question arises incidentally or in- 
directly but when a dispute is raised in re- 
gard to certain properties; and in fact if 
there be no property available, there would. 
be no income and no occasion would arise 
for the Board to issue notice in such a case 
to such a party, as notice is for filing a re- 
turn of income and expenditure. Income 
could be derived only from a property. A 
property as such may be of any Tind belong- 
ing to the trust or it may ke even income 
derived from offerings to the idols in the 
temple, which case also wold be covered 
by the term immovable property. To hold 
otherwise would amount to saying that the 
Trust Board would decide ex parte or for it- 
self whether the holder of certain properties, 
ostensibly being trust properties, is bound to 
submit a return.of income and expenditure 
or not, failing which he would expose him- 
self to prosecution or conviction. 


It is to be noticed that even the learned 
Judges in the above case have taken the view 
that this question can be gone into even in 
a criminal trial for prosecution. That will 
unnecessarily prolong a criminal case and, in 
some cases, it may be ‘too difficult for the 
Magistrate to give a regular finding as to the 
character of a trust, whether it is public trust 
or private trust, which is bourd to delay the 
disposal of a simple criminal case. That is 
why in the report of the Select Committee 
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on the Bihar Hindu Religious Trust (Amend- 
ment) Bill, 1955, in Clause 4, it-is stated: 
“This clause - replaces the existing Sec- 
tion 48 by a new- section and, in order to 
ensure expeditious disposal of inquiries, it is. 
provided in sub-section (1) of the new sec- 
tion that the President of the Board or a 
member of the Executive Servicé or Judicial 
Service, authorised in this behalf, by the State 
Government, shall have the power to declare 
“any immovable property as-a trust property 
after necessary inquiries' and that the order 
of such authority shall, subject to the. result 
of any civil suit instituted to set aside the 
order, be final. As we apprehend that diffi- 
culties may arise if the President of the Board 


is authorised to decide a dispute between the - 


board and any private person, we decided 
fhet the President should not be so authoris- 
eda. ` - 

The object of this legislation is clearly set 
‘out herein and this is. also to be borne.in 
mind from-the change‘in the wording of the 
section as it stood prior to its amendment, 
which made reference of such a dispute ‘to 
the District: Judge. as optional, whereas the 
word ‘may has now been changed into ‘shall’ 
in the amended section, indicating thereby 


the intention of the Legislature to make. a` 


“general examination of the claims of the par- 
‘ties obligatory’ and not left to the option of 
either side to: by-pass it for a further pro- 
ceeding under the Act ‘itself, although, . of 
course, so far as the civil suit is concerned, 
it is not necessary that Section 43 must be 
resorted to because even in clause (6) of the 


section it is stated that-this is subject to the 


result of a decision by the Civil Court. 


It is as good as saying that a proceeding 
under Section 145, Code of Criminal Proce- 
dure, may be resorted to if the conditions of 
that section are fulfilled and a decision given 
by the Magistrate in such a proceeding binds 
the parties subject to the result of a 
by a competent Court which generally means 
a Civil Court. A party may not resort to a 
proceeding under Section 145 and may in- 
stitute a suit in a Civil Court, as the provi- 
sions of Section 145 could be a bar to the 
institution of such a suit. Likewise, merely 
because a proceeding under Section 48 is to 
be launched, it does not debar -any party 


from taking recourse to the more conclusive © 


remedy of ‘a civil suit. The only effect of 
Section 48, as amended, is -that this being 
a section in the Act itself, no further proceed- 
ing under the Act, such as issuing notice 
under Section 59 or demanding submission 
of budget under Section 60 or a prosecution 
under Section 67, can be open to the Board 
‘where in answer to the notice under Section 
59, the other party denies that it is-a public 


trust of which he is in charge as a trustee - 


or that a particular property is at all a. trust 
property. 
ing down that a prosecution can be started 
without a proceeding under Section 48 so- far 
as the properties in general alleged to belong 
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‘bring about an anomalous result. 


ecision - 


If it were to be construed as_lay- 


ALR. 


to a trust are concerned, but if a dispute is 


confined only to a particular 


property then and 
then only Section 43 is 


obligatory, it will 
A relief 
will be taken to have been granted by. the 
legislature inta pana dispute, but the same 
relief will be denied when the dispute is 
more comprehensive. . In my opinion, there- 
fore, the observation of the learned Judges, 
in the above case, .that only when it is in- 
cidentally or indirectly. invélved that the 
character of the trust can be gone into, can- 


. not be regarded as laying down_the law cor- 
- rectly in regard to 


the construction to be put 
upon Section 43 (1) of the Act., 


9. There is a particular reason assigned 


“in the judgment which is to be noticed. It 
` has been held that, 


because Section 48 (1) 
refers only to an immovable property, if a 
dispute relates: to! a,movable property then 
Section 43 .-is not attracted. This reasoning 


in order to support the conclusion that the - 


dispute is confined.only to a, particular pro- 
perty has a fallacy in it, inasmuch as if move- 
able properties ‘are not included in a summary 
proceeding, it is because in a summary pro- 
ceeding it is difficult to give a` finding on 
movable properties since seldom any docu- 
ment would be available for or against hold- 
ing such properties ds belonging personally 


‘to the trustee or belonging to the - public 


trust, if there be any. Unlike movable pro- 
perty, in: the case of immovable property, 

ocuments may be. available on which the 
authority under Section 48,: holding a sum- 
mary enquiry, as. it is supposed to be, may 


come to some kind of reliable conclusion, 
even though on the matter being examined - 


by the Civil.Court in a regular suit, the deci- 
sion may be set aside. The reason why 
movable property is not brought in. the cate- 


gory of Section 48 is not that only particular - 


properties are subjected to scrutiny under 
that Section but because there is an -essential 
difference in the: nature of the two kinds of 
properties and the kind of proof required in 
support of the claim from either party. Ina 
Civil Court, after detailed cross-examination, 
the point may be proved as to whether move- 


‘able property standing in the name of the 


deity or institution, or in the name of the 


trustee, can be safely held to be trust pro- ` 


perty or the personal property of the trustee. 


10. In the case of 1969. BLJR 63 refer- 
ence, no doubt, has been made to the case of 
Mahant Jaleshwar Gir, (1968) ILR 46 Pat 23, 
but; on a careful examination of the ‘facts, it 
appears that in that case it was held that 
where an authority under Section 48 had no 
jurisdiction tc pass an order, the question of 
imitation provided in that section would not 
arise for a civil suit. In that case two bro- 
thers’ were co-trustees, and defendant No. 2 


Surajbhan Gir, brother of the plaintiffs, was 
not. pulling on well with 


them. He. answered 
a notice issued by the authority under Sec- 
tion 48 of the Act and suffered an order on 
the 30th of May, 1958; to be passed. by the 


{> 
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same authority to the efféct that Dhankutwa 
Math and the suit properties appertaining 
thereto were trust properties within the mean- 
ing of the Act. When the other brcthers, 
being the plaintiffs, came to know of it. they 
filed a.suit but beyond ninety days from the 
date of the order passed by the autaority 
under Section 43. It was urged on behalf of 
the Board. in that case that the suit was 
barred. Their Lordships negatived the con- 
tention and held that the plaintiffs were not 
even aware of the proceeding and, apparent- 
ly, they were not served with notice either, 
so that an order passed under Section 43 by 
the authority concerned could not have the 
effect of debarring persons who had no notice 
at all of the proceeding from instituting a 
regular suit and the question of limifation, 
therefore, could not arise so far as they were 
concerned. It is true, no doubt, as I have 
said, that they referred approvingly to the 
above judgment of Untwalia, J., but since 
the .question did not directly arise for onsi- 
deration, the facts being different, the princi- 

le of law laid down in that case is ‘clearly 
Fistinguishable, 


11. In the case of Sheo Shankar Chou- 
bey, 1969 BLJR 74 = (AIR 1968 Pat 510); 
which is a judgment of Shambhu Frasad 
Singh, J., to which R. K. Choudhury, J. also 
was .a party, the question for consideration 
was the power of the High Court to zevise 
under Section 115, Code of Civil Procedure, 
an order passed by an authority appcinted 
under- Section 48 and whether such an autho- 
rity would be regarded as a Court subor- 
dinate to the High Court, although in that 
judgment also reference has been. made to 
the case of Mahanth Jaleshwar Gir, (1968) 
ILR 46 Pat. 28, referred to above, and the 
passage I have quoted has been relied apon. 


12, In the case of Parmeshwari Pd. Singh, 
1969 Pat LJR 386 one of- the learned 
{udges, no doubt, held that a tribumal of 
imited jurisdiction could not ‘go into the 
question of title or similar questions. If ct all, 
it could go indirectly and incidentally into 
these questions in appropriate cases, but the 
question could not. be taken up directly and 
reference has been 
Mahant Jaleshwar Gir, (1968) ILR 4€ Pat 
23. The other learned Judge, however, ob- 
served that the authority. under Section 43 of 
the Act can decide-in appropriate cases the 
nature of the trust when a dispute is raised 
in respect of immovable property or proper- 
ties as to whether it or they apperta:n to 
public religious trust or not, After having 
expressed his opinion like this, however. the 
learned Judge felt bound. by the opinim of 
the Division Bench and held that- the ques- 


tion of title could not be directly decided: 


The learned Judge, if I may say so with res- 
pect, has, however, exhaustively consicered 
the decisions on this point and has come to 
the correct conclusion in holding that the au- 
thority under Section 43 of the Act car de- 
cide in appropriate cases even the nature of 
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made tothe care of. 


quashed, 
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the trust where a dispute is raised in respect 
of an immovable property, for the reasons 
stated above, it seems to me clear that the 
contention raised on behalf of the petitioners 


-must be accepted and the prosecution launch- 


ed against them before submitting the matter 
for consideration by the authority under Sec- 
tion 48 of the Act quashed. I hold that the 
opinion expressed by Choudhury, J., 1969 
BLJR 74 = (AIR 1968 Pat 510) and B. N. 
Jha, J., 1969 Pat LJR 386 must be accepted 
as correct, and the contrary observations in 
the other judgments cannot be taken to be 
correct law. 


_13.- It is not necessary to state in detail 
the facts of the two criminal miscellaneous 
cases since the point involved for considera- 
tion in all the three cases is common. It is, 
however, sufficient to state a few salient facts 
as follows:-— 


14. In Criminal Miscellaneous Case No. 
1181 of 1969 the petitioner claimed to be 
the sole Shebait of a temple :n village Basar- 
hia, in the: district of Darbhanga. Notice 
was issued by the Board to the petitioner to 
submit an account of income -and expendi- 
ture. The petitioner, however, did not sub- 
mit the account demanded on the ground 
that the property of which the return was 
sought was not trust property, that there ` 
had been no declaration under Section 48 of 
the Act and: that, without there being such 
a declaration, there could be no notice under 
Section 59 nor could the petitioner be prose- 
cuted under Section 67 of the Act.’ Hence, 
prayer was made for quashing annexures 1 
and 2. 


- 15. In Criminal Miscellareous Case No. 
1182 of 1969 the petitioner claimed to be the 


‘sole Shebait of a temple in village Basgarhia, 


in the district of Purnea, Notice was 
issued to him by the Board calling 
for return under Section 59 of the 
Act for the years from 1951 onwards. The 
petitioner has claimed that he was the sole 
Shebait : of the temple within the family 
dwelling house of the petitioner with which 
the public have no concern and as such the 
petitioner is not liable to render an account 
of the income and expenditure; and although 
the petitioner Drayed to the Board that before 
further proceeding could be taken, the matter 
should be placed before the authority under 
Section 43 of the ‘Act, his prayer was ignor- 
ed-and a criminal case was instituted against 
him on the basis of a complaint petition (an- . 
nexure 2), He prayed accordingly that the 
notice issued to the petitioner (annexure 1) 
and the complaint lodged (annexure 2) in 
the Court of the Munsif Magistrate, First 
Class, Patna, be quashed. _ i 


16. In the result, all the three applica- 
tions are allowed and the nctices issued to 
the petitioners to submit. an account of in- 
come and expenditure ‘and the prosecutions 
launched against them in all the cases are 
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Before, however, I part with this case, I 
may state that learned Counsel for the Board 
has urged that although the procedure is 
intended to be of a nature, in sub-section (8) 
the language is so broad as to allow any 
amount of unnecessary evidence including 
oral evidence being led which has the effect 
of prolonging the proceeding and the Board 
is rendered helpless in the matter of taking 
any step, Sub-section (8) of Section 43 runs 

US : - a 


“Such ‘authority shall after taking into con- 
sideration the claims, if any, filed under sub- 
section (2) and after hearing the parties and 


taking such evidence as may be adduced 
before him, declare whether the property is 
a trust property and, if it is so, the trust to 


which it belongs and shall make an order ac- 
cordingly.” 


It is true, no doubt, that the expression “tak- 
ing such evidence as may be adduced before 
him” widens the scope of the enquiry an 
rolongs the proceeding, but it is not for the 
aw Court to say anything to curtail the pro- 
ceeding. ‘It is for the Legislature to see whe- 


ther in view of the terms of sub-section (8) . 


the summary character of the enquiry is not 
really taken away by such a procedure and 
{whether it might not be more desirable to 
confine it to documentary evidence or such 
oral evidence on affidavit as the parties may 
think it desirable.to put in, as is done in a 
proceeding under Section 145, Code of -Cri- 
minal Procedure, and any party aggrieved by 
such an order may institute a suit in a Court 
of competent jurisdiction to have the order 
set aside or modified, That, however, is 
hardly a ground for giving a different inter- 
retation to Section 48 than how it should 
properly construed. = 


S. N. P. SINGH, Ju— 17. I agree: 


G. N. PRASAD, J.:— 18. I have had. the 
advantage of perusing the judgment prepared 
by my Lord, the Chief Justice, and I fnd 
myself in agreement with that has been 
said therein. 
upon “All disputes” which are the opening 
words of Section 48, as amended in 1956. 
These words did not occur in the old section, 
and they are undoubtedly intended to_widen 
the scope of the enquiry envisaged under the 
section as it now stands., In my judgment, a 
dispute as to whether any item of immovable 
property is or is not a trust property may in- 
volve two questions—- (i) whether it appertains 
to a trust or is somebody’s personal property; 
and, (ii) whether the trust to which it is said 
to appertain is a.public trust or a private 
trust. 
is not in dispute, only the first of these qites- 
tions will arise for determinatoin by the “au- 
thority”. But where the public character of 
the trust is in dispute, the “authority” will 
have also to decide the second question, I 
find no justification for holding that the words 


I wish, however, to lay stress . 


Where the public character of a trust - 


“All disputes” do not cover a dispute with 
regard to the true character of the trust. ` 
- Petitions allowed, 
. . à ` 7 
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Rasik Lal Yadav, Petitioner v. Bhola Prasad 
Mandal and others, Opp. Party, 

Civil Writ Jurdn. Case No. 349 of 1967, 
D/- 25-11-1969. 

(A) Panchayats — Bihar Panchayat Elec- 
tion Rules (1959), Rules 74, 87 — Election 
petition — Rule 87 is wide enough to em- 
power Tribunal to- hold scrutiny and re- 
count of ballot papers — Whether the peti- 
tioner has or has not received majority of 
valid votes cannot be decided unless Tribunal 


looks into ballot papers, itself. AIR 1967 


Pat 305, Overruled. (Para 9) 


(B) Panchayats — Bihar Panchayat Elec- 
tion Rules (1959), Rule 82 — Grounds for 
declaring election void —- Absence of grounds 
in Section 100 (1) (d) (iii) of Central Act 43 
of 1951 in Rule 82 — Does not preclude Tri- 
bunal from scrutinizing and recounting ballot 
papers relating to impugned election. 

, (Para 11) 
Cases Referred : Chronological Paras 
(1967) AIR 1967 Pat 805 (V 54) = 

-1967 BLJR 1238, Maksudan Ram v. . 
~ Kamla Prasad ` . 10, 12 
(1964) AIR 1964 SC 1249 (V 51) = 

1964-6 SCR 238, Ram Sewak Yadav 

v. Hussain Kamil Kidwai 
_ Vinod Chandra, for Petitioner; Uday Sinha, 
for Opp. Party. i 

:G. N. PRASAD; J.: The petitioner before 
this court is the first respondent to am elec- 
tion petition which has been filed under the 
provision of Rule 72 of the Bihar Panchayat 
Election Rules, 1959, for avoiding his elec- 
tion to the office of the Mukhiya of Besardh 
Gram Panchayat, within Murliganj Anchal of 
the district of Saharsa, He has filed this ap- 


-plication under Articles 226 and 227 of the 


Constitution of India against the order of 
the Election Tribunal for recount of the bal- 
lot papers pertainnig to the impugned elec- 
tion. e main contention of the petitioner 
is that the Election Tribunal dealing with an 
election petition under. the. Bihar Panchayat 
Election Rules, 1959, hereinafter referred ta 
as ‘the Rules’, is not competent to hold a 
recount ofthe ballot papers relating to the 
impugned election. 


2. The election-:in question was held on 
the 9th June, 1965. Besides the petitioner, 
four other candidates had filed their nomina-. 
tions, but the nomination paper ` of one of 
them was rejected and two of the other 
candidates withdrew their candidatures. So 
the real contest was between the petitioner 
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and Shri Bhola Prasad Mandal, opposite 
party No. 1 in this court. As a result cf the 
counting of votes, it was announced thet the 
petitioner had secured 575 votes as azainst 
557 votes secured by Shri Bhola Frasad 
Mandal.. Hence the petitioner was 
declared to have been duly elected. 
Thereupon, Shri Bhola Prasad Mandal 
filed an election petition under R. 72 
of the Rules, in which he made various allega- 
tions against the legality of the petitioner's 
election. In substance, the case put fo-ward 
by the election petitioner was that, in fact, 
it was he who had secured the larger number 
of valid votes, but the Block Development 
Officer of Murliganj (Opposite Party No. 7 
in this court), who was in collusion with the 
petitioner, broke the seal of the ballo: box 
and conducted a re-count, although he had 
no authority to do so, and in course of such 
a recounting, the ballot papers standing in 
favour of the election petitioner were illegally 
rejected. As a matter of fact, the entice re- 
counting had been done in a mala fide man- 
ner by an officer who had no author-ty to 
interfere with the work of the Presiding Off: 
cer. In paragraph 22 of the election peti- 
tion, the election petitioner put forward his 
case in the following terms: 
“That this petitioner submits tha: this 
u ought to be declared elected on 
e votes secured and ballot papers be count- 
ed and scrutinised as the declaration mainly 
depends upon it.” 
The relief which the election petitioner sought 
. was that the election of Shri Rasik Lal Yadav 
be set aside and that the election peti-ioner 
should be declared to have been elected as 
Mukhiya of the Gram Panchayat in question. 
$. The petitioner appeared before the 
Election Tribunal and fled his written state- 


ment, wherein he asserted that he had been. 


rightly declared to be the successful candi- 
date in the impugned election. 

4, Upon the pleadings of the partier, the 
Election Tribunal framed three issues in the 
case as follows: 

“1. Has there been any illegality or irregu- 
Ba in publishing and conducting the elec- 
tion’. 

2. Is the counting of votes correct and 
has the petitioner obtained the highest num- 
ber of votes and been declared the Muxhiya 
elected?. 

8. Has there been any other countirg by 
the B. D. O., Murliganj and has he the juris- 
diction to do it???” .. 

On the 14th October, 1966, however, the elec- 
tion petitioner filed a petition intimatimg to 
the Tribunal that he had waived all the -ssues 
except one namely, “Whether the counting 
` was correctly done by the Presiding officer”, 

5. At the instance of the election peti- 
tioner, the Block Development Office- of 
Kumar Khand, who had acted as the Elec- 
tion Officer in the imougned election, was 
examined as a witness before the Tritunal. 
Thereupon a prayer was made on behelf of 
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` sent, 
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the petitioner to afford him an opportunity 
to examine himself before the Tribunal. This 


-prayer was allowed and 6th March. 1967 


was fixed for the evidence of the petitioner, 
On that date however, the petitioner did not 
examine himself and though Hazri was 
filed on his behalf before the Tribunal, the 
case was adjourned to the 28-h March, 1967.. 
On the 28th March, 1967, the petitioner filed 
a petition for time on the ground of his ill- 
ness and also made a prayer for the exami- 
nation of the Presiding Officer as a witness 
on his behalf. But the petitioner does not 
appear to have pursued the matter, and on 
the 26th April, 1967, the Tribunal recorded 
the following order: 

“25-4-67 was closed due to Moon-eclipse, 

Petitioner filed Hajri, Respondent also 
filed Hajri through his Jawyer, 

Although. Hajri has been filed, in spite of 
information having been sent to the effect 
that the case will be taken up at 10 A. M. 
none turns up on behalf of the respondent. 

Let him pay Rs. 20 as cost of adjourn- 
ment to the petitioner. 

Put up on 15-5-67 for hearing and count- 
ing of the ballot papers.” 

The order of the 15th May, 1967, is impor- 

tant and may, therefore be quoted in extenso: 

“Petitioner filed hazari. Fespondent ab- 
Later, Respondent filed Hazri. 

Learned lawyer for the respondent submits 
that he has no instruction for today. But 
to some reason, the respondent has not been 
Able to man an as nan byi the learned 
awyer, It is therefore praya at another 
date be fixed, al 

Put up on 28-5-67 for recounting of the 
ballot papers. Necessary staff be requisi- 
tioned from the Ist Section of the Collecto- 
rate. Election (illegible) alsc be summoned 
to assist me in the counting. 

Put up on 28-5-67.” 

6. On the 23rd May, 1967, the following 
a was ar “ie 
iq Petitioner filed Hazari. A time petition 
filed on behalf of the respondent. Š 

A time petition filed on behalf of respon- 
dent indicates that they were under the mis- 
understanding that today was a holiday, as 
such there will not be any court work. I 
feel this kind of misunderstanding is justified 
in the circumstances, today being declared 
optional holiday on account of the Budha 
Jayanti. 

Therefore this prayer is allowed, . 

Put up on 5th June, 1967 for counting of 

ballot papers and hearing. Staff necessary 
be requisitioned from Est. section.” 
On the 5th June, 1967, a petition was filed 
on behalf of the petitioner in which it was 
prayed that the-ballot papers should not be 
inspected. The matter was put up for orders 
on the following day, and on ths 6th June, 
1967, the impugned order was recorded, 
which is in the following term: - 

E ioner filed Hajari. Respondent ab- 
sen 
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The respondent has not made his appear- ` 


ance. Only a peutan has been filed on his 
behalf by the lawyer on 5-6-67 in which it 
bas been urged that no prima facie case 
making the. récounting of ballot papers essen“ 
tial has been made out as no aa to sub- 
stantiate the allegation made in the election 
petition has been adduced. 

I find from record that the Election Offi. 
cer has already been examined and that on 
several dates the respondent has been evad- 
ing progress of the casé. - - 

From this I feel that possibly it serves the 
proposal of the respondent who is the elect- 
ed Mukhia to-let the case linger as longer 
as possible so that during the pendency of 
the case he can continue in office without 
risk of the- result of this case which might 
go even against him. But this is a totally 
wrong way of proceeding and it puts the ne- 
cessary (Petitioner — Ed) to unnecessary 
harassment. 


_ scrutinised to his -satisfaction. But I cannot 
help him, because he has -chosen to absent 
himself. me Pree 

This petition is therefore heard ex parte’ 
and rejected because it is urged on behalf of 
the petitioner that issue of dispute on the 
- result of counting had already been decided 
after full hearing and (Illegible) could chal- 
lenge it at this stage in this court. 


For this, since, counting ought in all fair-° 


ness be in the- presence of both the parties: 
I do not propose. to hold the counting today. 

Put up on 27-6-67.” : : 

7. Learned counsel for the petitioner has 
put forward two contentions before us. The 
first contention, as already indicated, is that 
the rules do not authorise the Election Tribu- 
nal to hold a recount of the ballot papers 
relating to the impugned election. The 
second contention, which is in the alterna- 
tive, is that the election petitioner has not 
made out a case for recount of the ‘ballot 
papers. oe 

8. For a proper decision on the first 
point, it is necessary to refer to some of the 
rules of the Bihar Panchayat Election Rules, 
1959. Rule 74 applies to a case like the 
present one where, in addition to calling in 
question the election of a returned candidate 
the election petitioner claims .a declaration 
that he himself or any other candidate has 
been duly elected, and it provides that-one 
ot the grounds upon which such a declara- 
tion can be claimed is: ` -- 


“(a) that the petitioner or such other candi- 
date in’ fact received a majority of. valid 
votes.” 7 7 
The next relevant rule is Rule 79, which 
provides, inter alia, in sub-rule (2) that every 
„election petition shall be tried by the Election 
Tribunal, as nearly as may be, in accord- 
ance with the procedure applicable under 
the Code of Civil Procedure, 1908, to the 


trial of suits. Rule 86 confers upon the Tri- — 


Since there is none to represent - 
the respondent, his petition even cannot be ` 


_ which of the two 


ALR. 
bunal the powers of the Civil court for com- 


pelling the production of documents. ` Rule 
87 reads: a 


“In-respect of any matter not specifically 
rovided for in these rules, the Election Tri- 
unal shall proceed in such manrer as it- 

considers proper in the circumstances of. the 
case.” >o 

Finally, I. would refer to Rule 82, sub- 
rule (1) of which -provides: — 

“At the conclusion of the trial the Flection 
Tribunal shall declare whether the returned 
candidate or any person who has lodged a 
petition and claimed a seat has been duly 
elected, or whether the-election is void 
on account of its. being materially affected 
by any corrupt or illegal practice or improper 
acceptance or rejection of. nomination paper 


- or on account of a large. number of cases in 


which bribery or undue influence has been 
committed or any sufficient cause.” 


9. So far as the present case is concern- 
ed, it is manifest that it has been sought to 
be brought within the ambit of .Clause:.(a) of 


‘Rule 74, inasmuch as -the election petitioner 


has ‘maintained that it is he, instead ‘of the 


- petitioner before this court, who has; in fact, 
. received the majority 


of valid votes.. In 
other words, the simple question which the 
Tribunal has been called upon to decide is 
contesting . candidates 
did, in fact, receive-the majority . of valid 
votes, and being armed with all the requisite 
powers of a court, when trying a suit under 
the Code of Civil Procedure, the Tribunal _ 
must -be. deemed to be invested with. the 

power of compelling the production of all 
the: ballot -papers which were used in the 
impugned election so that it mav be in a 


_ position to do complete justice between the 


parties after scrutinising the ballot papers 
and satisfying itself as to which of the con- 
testing candidates did, in fact, receive the 
majority of votes. It is true that the rules 
do not specifically provide for a scrutiny and 
a re-count of the ballot papers at the stage 
of an election petition but on that ground 
alone, it would not be legitimate to hold that 
the Election Tribunal has absolutely no power 
to scrutinise or. re-count the ballot papers 
relating to the election which is under chal- 
lenge before it. Rule 87 appears to me to 
be sufficient to invest the Tribunal with the 
necessary powers relating to the scrutiny and 
re-count of the ballot papers. So far as the 


` present case is concerned, it is abundantly 


clear that the Election: Tribunal cannot come 
to a correct decision on the- question as to 
whether or not the election petitioner or the 
successful candidate had, in fact, ‘received 
the majority: of valid votes unless it looks 
into the ballot papers in question for itself. 
As‘a matter of fact, this is all that the elec- 
tion petitioner wants. the Election Tribunal 
to do, because he feels that a pope count- 
ing of the ballot papers would reveal the 
truth of his case that it is he who has, in 
fact, received the majority of valid votes. 


1971 
To shut out the power of scrutiny and re- 
count “of the allot papers would, n my 
opinion, amount to withholding from the 
Tribunal the most relevant material fo? com- 
ing to a correct decision on the questicn rais- 
ed before it, because the question as to whe- 
ther the election petitioner has or not 
received ‘the majority of valid votes can 5est be 
decided with reference to the relevant ballot 
papers themselves. I, therefore, see no justi- 
fication for holding that the rules cortained 
in the Bihar Panchayat Election Rules. 1959, 
do not empower the Election Tribural to 
hold a scrutiny and re-count of the ballot 
. papers concerned. It is of course quize true 
that the secrecy of the ballot papers -must be 
maintained, but that should not stand in the 
way. of the Tribunal having access to the 
ballot papers, if that should become neces- 
sary, in a case like the present, for tke pur- 
pose of deciding which of the contesting 
candidates did, in fact, receive a majority 
- of valid votes. In my opinion, the necessity 
of maintaining the secrecy. of the ballot 
papers may in certain: circumstances yield 
to the more paramount duty. which tke Tri- 
bunal dealing with an election petitisn has 
to discharge, namely, that of doing real jus- 
tice between the parties. In the presert case, 
however, that contingency does not arise, 
inasmuch as the Tribunal will have merely 
to recount the ballot papers without refer- 
ence to the marked copy of the voters’ list 
and thus maintain the secrecy of the ballot 
papers inviolate. I, therefore, find nc justi- 
fication for holding that the Election Tribu- 
nal is not competent to hold a recount of 
the ballot papers in an appropriate case, 
which the present case undoubtedly is. 


_ 10. The contention of learned counsel 
for the petitioner to the effect that the Elec- 


tion: Tribunal is not competent to scrutinise - 


and recount the ballot papers, is however, 
supported by a Bench decision of this court 
in Maksudan Ram v. Kamla Prasad, 1967 
BLJR 123 = (AIR 1967 Pat 305). Buz since 


‘the correctness of the view expressed there- ` 


in has been doubted, so the present Bench 
has been constituted for an authoritative pro- 
nouncement on the point. at issue. The opin- 
jon which Untwalia, J. (S. N. P. Sirgh, J. 
concurring) has expressed in the Bench deci- 
sion aforesaid proceeds largely upon a compa- 
rison of the concerned rules of the Bihar 
Panchayat Election Rules, 1959, with the 
corresponding provisions of the Representa- 
tion of the People Act (Act 43 of 1951) and 
the Conduct of Election Rules, 1961. His 
Lordship has noticed that in certain respects 
the rules of the Bihar Panchayat Election 
Rules are different from and fall short, of the 
provisions of the Representation of the Peo- 
ple Act,.1951, and the Conduct of Election 
Rules, 1961,-and that .has been taken to 
be a justification for holding that unlike the 
court dealing with an election petition under 
the Representation of the People Act, 1951, 
the Election Tribunal constituted under the 
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‘ Order 11, Code of Civil Procedure. 
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Bihar Panchayat Election Rules has not been 
invested with the power of recourting the 
ballot papers relating to the impugned elec- 
tion. The first point of difference which 
has been emphasised by Untwalia, `. is that 
whereas under Section 92 nf the Represen- 
tation of the People Act, as it stcod prior 
to the amendment of the Act made in 1966, 
the Election. Tribunal had beer. vested with 
the powers of a-court under the: Code of 
Civil Procedure when trying a suit in respect 
of discovery and inspection af dccuments, 
Rule ‘66 of the Bihar Panchayat Election 
Rules makes no mention of such power of 
discovery and inspection, and it has, accord- 
ingly been held: 


“This power not having been granted in 

express terms to the election tribunal trying 
election disputes under the Rules i: can be 
legitimately inferred that the State Govern- 
ment omitted the power te order discovery 
and inspection purposely and did not like 
to grant this power to such a tribunal.” 
It seems to me, however, with great respect 
that this cannot be a valid ground for hold- 
ing that an Election Tribunal dealing with 
an ‘election petition under the Bihar Pancha- 
yat Election. Rules has no power of scrutini- 
sing or re-counting the ballot papers. It will 
be recalled that despite the provisions con: 
tained in the old section 92 of the Represen- 
tation of the People Act, 1951, it was pointed 
out by their Lordships of the Supreme Court 
in Ram Sewak Yadav v. Hussain Kemil Kid- 
wai, AIR 1964 SC 1249 that the provisions 
of Order 11 of the Code of Civil Frocedure 
relating to discovery and inspection of docu- 
ments cannot be utilised for sectring the 
production of the ballot papers on the simple 
ground that the Returning Officer is not a 
party to_an election petition. In otker words 
the power of scrutinising and recounting of 
the ballot papers, which the Electicn Tribu- 
nal had under Section 92, was nct depen- 
dent upon its power of discovery and inspec- 
tion. Such power was recognised to have 
existed in the Election Tribunal by reason 
of its power of compelling the production of 
documents, as will be apparent from. the fol- 
lowing passage in the judgment. of their 
Lordships of the Supreme Court: 


‘The returning officer is not a party to an 
election petition and an order for production 
of, the ballot papers cannot be made under 
] But the 
Election Tribunal is not on that acco int with- 
out authority in respect of the ballot papers. 
In a proper case where the interests of jus- 
tice demand it, the Tribunal may call upon 
the returning officer to produce the ballot 
papers and may permit inspection by the 
parties before it of the. ballot papers; that 
power is clearly implicit in Sections 100 (1) 
9 Gii), 101, 102 and Rule 98 of the Con- 

uct of Election Rules 1961. This power to 
order- inspection of the ballot papers which 
is apart from Order 11 Code of Civil Proce- 
dure may be exercised, subject to the stata- 
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tory restrictions about the secrecy of the 
ballot papers prescribed by Sections 94 and 
128 aj” 

Rule 86 of the Bihar Panchayat - Election 
Rules clearly provides that the Election Tri- 
bunal shall have the power of compelling 
the production of documents. I am, there- 
fore, clearly of opinion that the power of 
scrutinising and re-counting of the ballot 
apers cannot be denied to the Election Tri- 
banal on the ground that. it has not been 
specifically invested with the powers of 
ordering discovery and inspection of .docu- 


- ments, 


11. The second ground which has weigh- 
ed with Untwalia, J. for coming to 
clusion which he has expressed in the Bench 
decision aforesaid is that Rule 82 of the 
Rules relating to the grounds on which an 
election in relation to a Gram Panchayat can 
be declared void does not contain grounds 
like ‘the improper reception, refusal or re- 
jection of any vote or the reception of any 
vote which is void”, which are to be found: 
in Section 100 (1) (d)-(iii) of Act 48 of 1951, 
I would,. however, read rule 82 along with 
Rule 74 and point out that the first part of 
Rule 82 covers a case where the Tribunal 
is satisfied, upon the materials before it, 
.which of the contesting candidates has, in 
fact, received the majority of valid votes. In 
other words, the first part of rule 82 is de- 
signed to deal with a case where the election 
of a returned candidate is challenged on the 
footing that he has not, in fact received the 
majority of valid votes. This ground for 
challenging the election of a returned candi- 
date does not depend upon the other two 
grounds mentioned in Clauses (b) and (c) 
of Rule 74, which are covered by the re- 
maining portion of Rule 82 a) of the Rules, 
I cannot persuade myself to hold that an elec- 
tion petitioner who merely alleges that there 
has been a bunglin 
of counting of ballot papers is left with no 
remedy before the Election Tribunal. On 
the contrary, I am inclined to think that it 
is open to an election petitioner to ask the 
Election Tribunal to hold, with reference to 
the ballot papers in question, that the re- 
turned candidate has not actually secured 
‘the majority of valid votes, and for coming 
to a correct decision on this point, the Elec- 
- tion Tribunal must necessarily have access 
to the ballot papers. I would, therefore; 
hold that absence of any specific provision 
like that contained in Section 100 (1) (d) (iii) 
of Act 48 of 1951 in Rule 82 of the Bihar 
Panchayat Election Rules does not preclude 
the Election Tribunal from scrutinising and 
re-counting the ballot papers relating to the 
impugned election. 


12. One more ground which Untwalia, J. 
has given for holding that the Election Tri- 
bunal constituted under the Bihar Panchayat 
Election Rules has no power to hold a re- 
count of the ballot papers is that the rules 
do not provide for a recount of votes prior 
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the con-. 


or mistake in the matter - 


. the court dealing with an e 


ALR, 
to the declaration of the results of the elec- 
tion, which may be done under Rule’ 68 of- 
the Conduct cf Election Rules, 1961. On 
this point, his Lordship has expressed him- 
self in the following terms: 

_ “To my mind, this again indicates that the 
framers of the Rules did not like in their 
wisdom to introduce the ‘complication of 
recounting of votes cast in an election of the 
office-bearers of the Gram Panchayat at any 
stage—neither at the stage when the counting 
has been finished by the Presiding Officer or 
the Election Officer as the case may be nor 
at the stage of the trial of the election dis- 
putes. Compared to the number of elections . 
which are held in the State of Bihar under 
the Representation of the People Act, the 
number of elections held under the Bihar 
Panchayat Raj Act and the Rules, is large 


-enough to justify the keeping out the power 


of recounting of ballot papers where the 
counting has been done in accordance with 
the rules framed in relation to conduct of 
the Gram Panchayat election.- In my opin- 
ion, .therefore, the election tribunal has no 
pra to order inspection or recounting of 
allot papers under the rules.” 


I do not, however, find any warrant for 

inking that because the Bihar Panchayat 
Election Rules contain no pecvision like 
Rule 63 of the Conduct of Election Rules, 


1961, the Election Tribunal must neces- 
sarily be deemed to have no power to 
scrutinise or hold a recount of the ballot 


papers, On the contrary, I should think 
that such power must be deemed to be pos- 
sessed by the Election Tribunal because in 
the absence of such a power, any mistake or 
irregularity in the matter of counting of the 
allot papers would remain unrectitied for 
all times to come. Such a position cannot, 
in my opinion be within the contemplation 
of the rule-making authority. Since an order 
for inspection and re-count of the ballot 
papers can be made in appropriata cases by 

ection petition 
under Act 43 of 1951, in spite of the exist- 
ence of a provision like Rule 63 under the 
Conduct of Election Rules, 1961, I should 
think that there is greater reason for hold- 
ing that such power must be exercised by 
an Election Tribunal constituted under the 
Bihar Panchayat Election Rules, so that there 
may be at least one scrutiny and recounting 
of the ballot papers for ensuring a correct 
declaration of the final result of the election. 
I am further of the opinion that the power 
of the Election Tribunal dealing with a Gram 
Panchayat election ought not to be restrict- 
ed upon a comparison of the Panchayat 
Election Rules with the provisions of the 
Representation of the People Act, 1951, and 
the Conduct of Election Rules, 1961, be- 
cause the Bihar Panchayat Election Rules 
are not so elaborate as the other set of rules, 
and instead of making elaborate provisions, 
it has been indicated in Rule 87 that in res- 
pect of any matter for which no specific pro- 
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vision is to be found in these rules, the Elec- 
tion Tribunal must proceed in such matter 
as it considers proper in the circumstarces of 
a particular case. This provision leaves no 
room for doubt that in an appropriate case, 
such asi one which we have before ts, the 
Election Tribunal has full  jurisdicton to 
scrutinise and recount the ballot papers in 
order to come to a correct conclusion as to 
which of the contesting candidates ha: been 
duly elected and to make requisite dsclara- 
tion under the first part of Rule 82 (1).. It 
follows that the contrary view expressed by 
the Division Bench in 1967 BLJR 128 = 
(AIR 1967 Pat 305) is not correct and must, 
accordingly, be overruled. 


18. The alternative contention which 
learned counsel for the petitioner hes put 
forward before us takes its colour frem the 
provisions of the Representation of thə Peo- 
ple Act, 1951, under which an ordsr for 
inspection of ballot papers would rot be 
justified unless two conditions are savisfied; 
(i) that the election petition contains an ade- 
quate statement of the material facts upon 
which the election petitioner relies im sup- 
port of his case, and (ii) that the court is 
prima facie satisfied that in order to decide 
the dispute and to do complete justice be- 
tween the parties, it is necessary to hold an 
inspection of the ballot papers. But I do 
not think that the legal position is similar 
so far as an election petition under the Bihar 
Panchayat Election Rules is concerned while it 
is true that an inspection of ballot papers can- 
not be ordered as a matter of course anc every 
effort must be made to maintain the secrecy 


of the ballot papers, all that is 
necessary to justify a scrutiny and 
recounting of the ballot papers is that 
the Election Tribunal must, in the drcum- 


stances of the case before it, feel sctisfied 
that complete justice cannot be done between 
the parties unless a recount is held. Such 
satisfaction may be obtained by the Tribunal 
not merely from the evidence adduced be- 
fore it, but also on the basis of the conduct 
of the parties. In the instant case, the Elec- 
tion Tribunal took note of the attituce and 
conduct of the petitioner in keeping away 
on the 15th May, 1967, and coming out at 
a late stage on the 5th June, 1967, with a 
petition that the ballot papers should sot be 
inspected, and yet remaining absent from the 
Tribunal on the following day. From the 
attitude -of the petitioner the Tribunal was 
amply justified in holding that the whole 
ame of the petitioner was to let the case 
nger on as long as possible so that he could 
continue in office as long as the final results 
of the election petition are not known. If 
the petitioner thought that he hac been 
rightly declared as the successful candidate 
in the election, then it would not havə been 
necessary for him to adopt such a delaying 
tactics before the Tribunal. I, therefore, 
overrule the alternative contention >f the 
learned counsel for the petitioner and hold 
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that the Election Tribunal had ample justi- 
fication for being satisfied that there should 
be a scrutiny and recounting of the ballot 
papers for a proper disposal of the election 
petition. i 

14. For those reasons which FE have given 
above, I hold that no case has been made 
out for interference with the order of the 
Election Tribunal. The application is, ac- 
cordingly, dismissed, but in the cireumstan- 
ces, there will be no order as to costs. 

MISRA, C. J.:— 15. I agree. 


K, B. N. SINGH, J. :— 16. gree. 
Applization dsmissed. 


AIR 1971 PATNA 15 (V 58 C 3) 
B. P. SINHA, J. 

S. N. Dubey and another, Petitioners v: 
Devi Kant Jha, Respondent. 

Criminal Reference No. 54 of 1668, D/- 
11-8-1969, reference made by Dist. Magis- 
trate, Patna, on 28-8-1968. 

(A) Criminal P. C. (1898), Section 192 — 


. Transfer of cases by Magistrate — £. D. M. 


taking cognizance of complaint and passing 
order for enquiry — On receipt of enquiry 
report a first Class Magistrate agaia taking 
cognizance and passing order for trensfer of 
case — Taking fresh cognizance has a20 signi- 
ficance — Transferring Magistrate not a suc- 
cessor-in-office, temporary or permanent, of 
S. D. M. — Only Magistrate taking cogni- 
zance or his successor-in-office competent to 
transfer a case for disposal — Order of trans- 
fer set aside being without jurisdiction. AIR 
1965 Pat 1 (FB), Foll. (Paras 5, 6) 

(B) Criminal P. C. (1898), Section 190 — 
Taking cognizance — S. D. M. examining 
complainant on solemn affirmation ard reter- 
ring matter for enquiry to another Magistrate 
— This amounts to taking cognizance by 
S. D. M. — No fresh cognizance could be 
taken by another Magistrate after receipt of 
report. AIR 1964 SC 1541 and AIR 1963 
Pat 1 (FB), Foll. (Para 4) 


(C) Criminal P. C. (1898), Section 559 — 
Powers of Judges and Magistrates be-ng exer- 
cised by successors in office — Whe is suc- 
cessor — Local arrangement for doing ‘Sawal- 
khan? by officers empowered to take cogni- 
zance — Arrangement not under authority 
of an order under Section 17, Criminal P. C. 
— Officer empowered not a successor-in-office 
of S. D. M. (Para 6) 


Cases Referred : Chronclogical Paras 


(1965) AIR 1965 Pat 1 (V 52) = 
1965 (1) Cri LJ 58 (FB', Krishna 
Deo v. Most. Budhni 

(1964) AIR 1964 SC 1541 íV 51) = 
1964 (2) Cri LJ 468, Jamuna Singh 
v. Bhadai Shah 
J. N. Verma, Devi Prasa] Sharma, Amat 

Singh and Tara Kant Jha (for State), for 
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x 
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Reference; Nagendra Prasad Singh, 
pendra Narayan Singh and L. M. Sharma, 
against Reference. 

ORDER :— This is a reference under Sec- 
tion 488 of the Code of Criminal Procedure 
(hereinafter to be called ‘the Code’) made by 
the District Magistrate, Patna recommending 
to set aside the order dated 28-10-1967, pass- 
‘ed by Mr. R, N. Mahraj, in a case instituted 
on a.complaint filed by Devi Kant Jha. 

- 2. There is a Math at Gokhulpur within 
the jurisdiction of Barh Subdivision of the 
district of Patna. Swami Shri Harikrishna- 
nand was its Mahantha.- On his death there 
arose a dispute for the gaddi resulting in 


some criminal cases.: In that very connec-. 


tion Devikant Jha filed a petition of com- 
plaint before the District Magistrate, Patna 
alleging that Shri Bachan Singh, Shri S. N. 
Dubey; Inspector of Police, Bakhtiarpur, Shri 
D. N. Chaudhary, Officer-in-Charge, Harnout 
Police Station, Shri D. N. Tripathi, Magis- 
trate, First Class, Patna and others including 
Havildar and constables named therein, had 
gone to the Gokulpur Math and committed 
rioting and murder by- opening fire on ser- 
vants of the Matha. The District Magistrate 
sent the complaint petition to the Subdivi- 
sional Magistrate, Barh for disposal. The 
Subdivisional Magistrate examined the com- 
plainant on solemn affirmation and referred 
the matter for inquiry by Shri A. K. Singh, 
Magistrate, First Class, Barh. It appears 


that before the’ Subdivisional Magistrate: an’ 


objection was raised by the accused persons 
that the institution of the case against the 
police officers without sanction of the State 
Government was barred under Section 132 
of the Code and that the prosecution of the 


Magistrate was bad. for want of sanction . 


under Section 197 of the Code. 
tion was overruled by the 
Magistrate. As against this order the accused 


This objec- 


persons went in revision to the Sessions 
Judge: The revision was. rejected at that 
stage. It further appears that before the 


Inquiring Magistrate also an objection re- 
garding want of sanction under Sections 132 
and 197 of the Code was raised. The learn- 
ed Magistrate rejected it and he made a re- 
port on 31-1-1967," to the effect that the 
Police had not acted with restraint in firing. 
On receipt of this report Shri R. N. Maharaj 
passed the following order on 28-10-1967: 
“Thus, in view of the facts and circum- 
_ stances noted above I feel it. justified to take 
cognizance against the accused persons. 
Hence cognizance is en against all ac- 
cused persons u/ss. 120B/302/307/325/828/ 
147/148 and 149, I. P. C. and the case is 
transferred to the court of Sri B. N. P. Szi- 
vastava, Munsif Magistrate Ist Class, for 


favour of disposal. Put up on 31-10-67 be- ` 


fore the court concerned.” 

It is to set aside this order that this reference 

has been made by the District Magistrate. 
3. In support of the reference Mr. Tara- 

kant Jha appearing for the Police officers and 


S. N. Dubey y. D. K. Jha (B. P. Sinha J.) 
Bhu-- 


Subdivisional.: 


` Magistrate who had t 


A.I. R. 
the Magistrate and Mr. J. N. Verma appear- 
ing for other accused persons have argue 
the case. They have submitted that the order 
is fit to be set aside on the following grounds: 
(1) Shri R. N. Mahraj had no jurisdiction 
to pass the impugned order. + 
- ?) The prosecution of the Police Officers 
and the Magistrate is bad for want of sanc- 
tion under Sections 132 and 197 of the Code. 
. 4. In connection with the first point it 
has ,been submitted that in the instant case 
cognizance: of the offence was taken by the 
Subdivisional Magistrate and as such the im- 
pugned order is obviously an order under 
section 192 or 204 of the Code and ‘such 
order could have been passed by the Sub- 
divisional Magistrate or his successor in 
office (permanent or temporary) and not by 
Shri Mahraj who was not his successor in 
office. : There is force in this contention. 
5. : ‘Cognizance’ has not been defined in 
the Criminal Procedure: Code. It is well 
settled that when a Magistrate applies’ his 
mind to the complaint for the purpose of 
initiating proceeding he is said to have taken 
cognizance of the offence. In the instant case 
on receipt of the complaint forwarded to him 
by the District Magistrate, the’ Subdivisional 
Magistrate . examined the compldinant and 
then: passed an order under Sec. 202 direct- 
ing inquiry by Shri A. K. Singh. This ob- 
viously means that the Sub-divisional Magis- 
trate took cognizance of the offence. Once 
cognizance of an offence is taken- there is no 
question of taking cognizance afresh. In‘ this 
connection reference can be made ‘to a deci- 
sion of Supreme.-Court in Jamuna Singh v. 
Bhadai Shah, AIR 1964 SC 1541 and also 
to a Full Bench decision of this Court in 
Krishnadeo v. Mostt. Budhni, AIR 1965 Pat 
1 (FB). 
written in his order “Hence cognizance is 
taken” it has no significance ‘inasmuch as 
cognizance was already taken earlier by the 
Subdivisional Magistrate. In the impugned 
order there is no order directing issue of 
process. Such order has been passed by the 
transferee court. It simply transfers the 
case to some other Magistrate for disposal. 
Therefore it is to be treated. as an order 
passed under Section 192 of the Code. Sec- 
tion 192 of the Code is:— ; 


“(1) Any Chief Presidency Magistrate, Dis- 


‘trict Magistrate or-Sub-Divisional Magistrate 


may transfer any case, of which he has taken 
cognizance, for inquiry or trial, to any Magis- 
trate subordinate to him. ` 
(2) Any District Magistrate may -empower 
any Magistrate of the First Class who has 
taken cognizance of any case, to transfer it 
for inquiry or trial to’ any other specified 
Magistrate in his district who is competent 
under this Code to try the accused or commit 
him for trial; and such Magistrate may dis- 
pose of the case accordingly.” 
According to Clause ay, the Subdivisional! 
en cognizance could 
transfer the case to any Magistrate for dis-! 


Therefore though Shri Mahraj has| . 
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posal. Any other. Magistrate of the first 
class who has been empowered to Jo so 
also under Clause (2) can transfer to another 
Magistrate a case of which he has taken 
cognizance. He cannot’ transfer a case of 
which he himself has not taken cognzance 
unless he acts as a successor in office of the 
Magistrate who had taken cognizance. It is 
not disputed that Shri R. N. Mahraj was 
delegated with a power to take cogn-zance 
and to transfer a case of which he took 
cognizance.. By such delegation he hed his 
own power concurrent with the power of the 
Subdivisional Magistrate to take cognzzance 
of an offence on a complaint and transf=r the 
case under Section 192 of the Code. But 
his own power of transferring a case was 
restricted to the cases of which he hmself 
had taken cognizance. In this case since 
cognizance was taken by the Subdivéional 
Magistrate, only he or his successor in office 
by virtue of Section 559 of the Code could 
pass order under Section 192 of the Tode. 
More or less similar expressions in Sec. 204 
of the Code came for consideration in the 
abovementioned Full Bench decision o? this 
Court. That was a case in which a com- 
Hleint petition was filed before the Sub- 
ivisional Magistrate. The Magistrate exa- 
mined the complainant on oath and ordered 
an inquiry to be made by the Mukhiya. 
Mukhiya submitted his report which was 
placed before Mr. R. R. Prasad, the Second 
Officer. Mr. R. R. Prasad’ dismissec the 
complaint under Section 203 of the Code. 
A revision petition was filed before the Ses- 
sions Judge. The Judge found that Mr. R. R. 
Prasad had no jurisdiction to pass an order 
under Section 203 of the Code in respect 
of the complaint because it was filed kefore 
the permanent Subdivisional Magistrate, who 
had taken cognizance of it. He, therefore, 
set aside the order of dismissal and directed 
further inquiry. Against that order the ac- 
cused came to this Court. That was ~efer- 
red to the Full Bench- by a Division B=2nch. 
In the order of reference the points for deci- 
sion which were formulated are as follows:— 


“1. Whether, (in the facts and circum- 
stances of the case, Second Officer Sri R; R. 
Prasad could pass an order under Sec. 203 
of the Code -of Criminal Procedure a he 
did on 9-11-1960, during the absence o= the 
Sub-divisional Magistrate? 7 


2. Whether an order under Section 203 
or 204 can be passed by only that Magistrate 
who has taken cognizance of the offence on 
a complaint under Section 200?” 

While answering these two questions Mr. 
Justice Sahai, who delivered the Ceurťs 
Judgment held as follows:— 


“So far as the second question is conzern- 
ed, the answer must be that it is the Magis- 
trate taking cognizance of an offence >n a 
complaint, or receiving the complaint when 
it is filed, who can pass an order under Sec- 
tion 208 or 204 in respect of that case; but 
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his successor-in-office, either temporary or 
permanent, can also pass an order under 
those sections. A Magistrate to whom the 
case is transferred may also pass en order 
under Section 203 of the Code.” 


Therefore, the point was whether the Magis- 
trate was successor-in-office of tke Magistrate 
who had taken cognizance in the case. In 
that case before the Full Bench there was an 
order of the District .Magistrate distributin: 
the business as required under Sectioa 17 (1 
of the Code. It is for that reason that it 
was found that the order passed by Sri R. R. 
Prasad was all right inasmuch as, he was 
successor-in-office of the Sub-divisiona. Magis- 
trate during his absence. In that connec- 
tion it was further observed: 
“Had there been no order under S. 17 (1) 
of the Code, the position might hare been 


different.” 


So Sri R. N. Mahraj had no jurisdiction to 
pass the impugned order, whether it be treat- 
ed as. an order under Section 192 oz under 
Section 204, in exercise of his own delegated 
power. . 


6. As a matter of fact Shri R. N. Mahraj 
signed the impugned order as S. D. M. (Sub- 
divisional Magistrate). Therefore it & to be 
seen, if he was successor-in-office (permanent 
or temporary) of the Subdivisiorial Mazistrate, 
In the affidavit sworn on behalf of the ac- 
cused it is stated that Shri Mahraj was not 
successor in office of the Sub-divisional Magis- 
trate on the relevant date. It is not contro- 
verted in the counter affidavit. As suggested 
by the Counsel of: the parties durmg the 
course of argument a report was caled for 
from the District Magistrate and tke Sub- 
divisional Magistrate in this connection. The 
report of the District Magistrate is that Shri 
R. N. Mahraj was neither a permanent nor 
a temporary successor-in-office cf the Sub- 
divisional Magistrate. It is further reported 
that there is no such order under Section 17 
of the Code in this connection. The report 
of the Subdivisional Magistrate: shows that 
there was some local arrangement foz doing 
‘Sawalkhani’ on different days of ths week 
by the officers empowered to take cognizance 
and according to that arrangement Sh-i Mah- 
raj did Sawalkhani on 28-10-1967 That 
however did not make him successor-n-office 
of the Subdivisional Magistrate. All officers 
empowered to take cognizance of an offence 
have got concurrent powers. It may be that 
even though the Subdivisional Oficer be in 
the headquarters, on account of his being 
busy with other works, for convenienze sake 
complaints are placed before any Magistrate 
empowered to take cognizance. There the 
Magistrate taking cognizance does so in exer- 
cise of his own powers and not as successor- 
in-office of the Subdivisional Magistrate. 
Therefore by any such local arrangement as 
referred to in the report of the Subdivisional 
Magistrate, not under the authority of any 
order under Section 17 of the Cods, Shri 
R. N. Mahraj could not be acting as succes- 
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on 28-10-1967. Therefore Shri R. N. Mab- 
raj had no jurisdiction to pass the impugned 
order. That order is fit to be set aside. 

7. In view of the fact that the reference 
is being accepted and the impugned order is 
being set aside, it is not necessary to express 
any opinion on the second ground on which 
the order has been attacked, namely, that 
the prosecution of the police officers and the 
Magistrate is bad for want of sanction under 
Sections 182 and 197 of the Code. The 
Magistrate who may have to form an opin- 
ion as to whether there is sufficient ground 
for proceeding under Section 204 of the 
Code will consider this point and take a 
decision on the materials which may be made 
available to him. ` 

8. The reference is, therefore, accepted. 
The order dated 28-10-1967 passed by Shri 
R. N. Mahraj is set aside. 


Reference accepted. 


lea in office of the Subdivisional Magistrate 





AIR 1971 PATNA 18 (V 58 C 4) 
U. N. SINHA AND KANHATYAJI, iJ. 


Pashupati Narain Sinha, Petitioner v. Union 
of India owning and representing Eastern 
Railway through General Manager, E. Rly. 
and others, Opp. Parties. 


Civil Writ Jurdn. Case No, 588 of 1969, 
D/- 26-9-1969.: 


(A) Constitution of India, Article 311 
(2) — Reduction in rank — Petitioner 
temporarily put to officiate in higher 
grade as a stop gap measure — No right 
granted to claim in future over seniors and 
for higher grade unless selected — Reversion 
to substantive scale without sigma — On 
the other hand petitioner put in higher scale 
~~ Order does not amount to reduction in 
rank by way of punishment — Art. 311 (2) 
does not apply. AIR 1959 SC 886 and AIR 
1966 Raj 8 and AIR 1958 SC 86, Followed. 

i (Para 4) 


(B) Civil P. C. (1908), Order I, Rule 9 — 
Non-joinder of parties -— Writ Petition against 
order of Deputy Chief Commercial superin- 
tendent, Eastern Railway — Petition filed 
against Union of India as owner of the Rail- 
way — Failure to implead Deputy Chief 
Commercial Superintendent a serious lacuna 
in the petition. (Para 6) 


Cases Referred : Chronological- Paras 


(1966) AIR 1966 Raj 8 (V 53) = 
ILR (1965) 15 Raj 578, Anand 
Swarup Bhatnagar v. State 

(1959) AIR 1959 SC 896 (V 46), R. 
Abdulla Rowther y. State Transport 
Appellate Tribunal, Madras 

(1958) AIR 1958 SC 36 (V 45) =. 
1958 SCR 828, P. L. Dhingra v.- 
Union of India 


EN/EN/C153/70/NNH/P 


Sri P. N. Sinh 


ATI. R. 


J. N. P. Verma and . Ramesh Chandra 
Sia for Petitioner; P. K. Bose, for Opposite 
arties, 


__U.N. SINHA, J.: This application has been 
filed by the petitioner under Art. 226 of the 
Constitution of India, praying that the order 
contained in Annexure 5 of the application, 
so far as it affects him, may be quashed 


and the opposite parties directed not to en-. 


force that part of the order against the peti- 
tioner.. The relevant parts of Annexure 5 
run as follows:— 


“Sri J. N. Shaw, HGC/LKR, Scale Rs. 205- 
280. (As) is appointed to officiate as Chief 
Coml. Clerk,-in Scale Bs. 250-880 (As) and 
posted as Chief Booking Clerk, Gaya, Vice 
Sri P. N. Sinha, reverted to his substantive 
grade Rs. 205-280 (As). His punishment of 
stoppage of increment for a period of one 
vear will operate in higher grade.” 

“Sri P. N. Sinha Offg. CBC/GYA, on local 


arrangement in scale Rs. 250-380(As) is re-. 


verted to his substantive scale Rs. 205-280 
(As) and posted as Head Transhipment Clerk, 
us in pay Rs. 280 P. M. vice item 2 
above. 


The reference to “item 2 above” meant that 
inha was being posted-as Head 
Transhipment Clerk, Moghalsarai in place of 
Sri B. K. Jha, who was being posted as 
Chief Transhipment Clerk, Moghalsarai on 
officiating basis. The petitioner’s contention 
is that his reversion to his substantive grade 
was in contravention of the provisions of 
Article 811 (2) of the Constitution of India, 
as he had been promoted_as Chief Booking 
Clerk at Gaya by an order passed on the 
6th November, 1967. The order on which 
reliance has been placed in this context is 
incorporated in Annexure 1, which runs as 
follows:— Í 


“Sri P. N. Sinha Shed Clerk (Goods) Gaya 
in grade Rs. 205-280 (As) g Rs. 272/- 
P. M. is temporarily put to. officiate in grade 
250-380 (As) on pay Rs. 290/- P. M. as 
Chief Booking Clerk and posted at Gaya 
vice vacancy. 


It is contended, further, that not only the 
petitioner has been reduced in rank, with- 
in the meaning of Article 311 (2), without 
complying with the provisions of the Consti- 
tution Sri Shaw, an officer junior to hi 

has been promoted as the Chief Commercial 
Clerk, Gaya, so that the petitioners future 
prospect of promotion has also been affected. 
A counter-affidavit has been filed on behalf 
of opposite party no, 1, denying the allega- 
tion that the petitioner of the writ applica- 
tion was reduced in his rank by supersession 
of his rightful claim to hold the post of the 
Chief Booking Clerk. It. is asserted that the 
petitioner had merely been holding the post of 


“Chief Booking Clerk temporarily, on a stop- 


gap basis, and that he had no other claim to 
hold the post by virtue of the order passed in 
1967. It is further asserted in the counter- 
affidavit that, the order incorporated in An- 


ro 
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nexure 1 itself shows that the petitioner had 
been temporarily “put to officiate” in a grade 
carrying a higher scale of pay, only as a 
matter of local measure, on a clear under- 
standing that the promotion would zoi con- 
fer on the petitioner any claim in future over 
senior and empanelied men. It is also men- 
tioned in the ccurter-affidavit, that, Anrexure 
I will itself show that the petitioner’s promo- 
tion, if any, was a loos! arrangemen. and 
as it might have continued for over three 
months, the Genera! Manager’s specifie sanc- 
Hon had been obtained, according {3 the 
rules. 
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K = 
been referred tc im th 
on benaif of opposite perty no. 1 

3. For the 4 convention 
learned ccuunse} Tettone 
Annexure 1, he has redex 
and 3, cried iwe Gist 
Sth July, LESh remectiveryy. An? 
a confidential circular From the | 
Establishmants, Railway Hoard io 
rel Managers, A Indian Railways anc 2. L. 
W. and others. The subiect was “Rev:vsicn 
from offciating appointment. Circums_inces 
wader waich it attracts the provisions ot Arri- 
ele 811 (2) of the Constitution”. Porticas of 
this circular upon which learned couns:: for 
the petitioner has laid emphasis read th1s:— 

“While Art. 811 (2) may not be attricted 
on reversion from an officiating post in cer- 
tain circumstances as clarified above, dmi- 
nistratively, the staff are nonetheless due 
some protection against such reversion Jn 
this connection, attention is invited tc the 
Board’s D. O, letter No. E 55 RG-6-26, dated 
21-5-56 in which it was laid down thet an 
officiating Railway servant can be reverted 
en grounds of unsatisfactory performance 
and/or unsuitability in the first year of his 
officiation or if the period is extended by 
another six mouths with a warning in the 
first 18 months, but that thereafter reve-sion 
may only be made after observing the disci- 
plinary procedure.” 


“The position, therefore, is that in law, 
termination of permanent or temporary ser- 
vice brought about by the exercise of a con- 
tractual right and termination of the appoint- 
ment to a permanent or temporary post in 
Govt. service either on an officiating vasis 
or on probation does not attract Art. 812 (2) 
but in respect of officiating Railway servants 
who have already officiated for a perioi of 
12 to 18 months, as mentioned in Bourd’s 
D. O. letter No. E 55 RG 6-26 dated £1-5- 
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56 such reversion cannot administratively 
be made without the observance of the dis- 
ciplinary procedure.” 
Annexure & is a letter from the Divisional 
Personnel Officer to all Officers of Dhanbad 
Division on the subject “D aad A. Rules” — 
Reversion on grounds of general unsuitability 
of steff officiating in a higher grace for post. 
Tais letter had enclosed a copy of a confi- 
dential letter D/- 26th Tune, 1965 from the 
Chicf Personnel Officer, Eastern Railway, 
Calcutta and the learned counsel for the 
petitioner has relied upon the following por- 
ton of it:—- 

“Tt has now been decided by the Hailway 
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To. © 808/C/Tonfäl/Vou/7 detsd 19-35-65. 
Before I deal with tie men: of the above- 
mentioned conteccion raised co behalf of che 
petitioner, reference may ye mide to An- 
nexcre 4, wnich the peticcner has himself 
supplied -vith the writ application, which is 
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a copy of e confidential letter dated the 4th 
Sebruary, i866 iom the Chief Personnel 
OMecer, Calcutta to the Div:sicnal Superia- 
teadent, Dinapur and others concerned. An- 
nexure 4 was in continuation of the confi- 
deniial letter dated the 26th Tune, 1965, 
mentioned above. The subject of Annexure 
4 was “Reversion on grounds of general un- 
suitability of Staff officiating in higher grade 
or post”, This communication may be quot- 
ed in full, as Sri P. K. Bose appearing for 
opposite party no. 1 has relied upon it for 
meeting the contentions raised on behalf of 
the petitioner. * 


“In continuation of this offce confidential 
circular of even number, dated 26-6-65 the 
following copy of Bd’s confidential letter is 
forwarded for information and guidance. In 
this connection, attention is also invited to 
this office circular Serial No. 4988 and 5448. 


Copy of Rly. Bd’s confidential letter no. 
E (D and A) 65 R. G. 6.24 dated 15-1-66 
addressed to GMS. All Indiar Railways and 
others. 

Sub:— Reversion on groumd of general 
unsuitability of Staff offg. in a higher grade 
or post. 

Reference Bd’s letter of even Number 9-6- 
1965 wherein it has, inter alia, been stated 
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that in future any person who ‘is permitted 
to officiate beyond 18 months cannot be re- 
verted for unsatisfactory work without follow- 
ing the procedure prescribed in the Discipline 
and Appeal Rules. A question has been rais- 
ed whether this safeguard applies to persons 
who are officiating on promotion as a stop 
gap measure and not after empanelment (in 
the case of selection post) and after passing 
the suitability test (in the case of non-selec- 
tion post). It is clarified:that the safeguard 


applies to .only those employees who have — 


acquired a prescriptive right to the oficiat- 
ing post by virtue of their empanelment or 
having been declared suitable by the compe- 
tent authorities. It does not apply to those 
officiating on promotion as a stop-gap mea- 
sure and also to those cases where an em- 
ployee duly selected has to be reverted after 
a lapse of 18 months because of cancellation 
of selection Board proceedings or due to a 
change in the Danel position consequent to 
the rectification of mistakes in seniority etc. 
‘4, In my opinion, the main contention 
raised on behalf of the petitioner, based on 
Annexure 1, is not valid. There is no indi- 
cation in Annexure 1 that the petitioner had 
been promoted to a higher post even on an 
officiating basis. The part of - Annexure 1, 
quoted above, makes it clear that the peti- 
tioner had been “temporarily put to officiate 
in grade Rs. 250-380 (As) on pay Rs. 290 
per month. Annexure 1 commenced by stat- 
ing thus:— l 

“The competent authority has made the 
following local temporary arrangement partly 
on stop-gap measure. The staff concerned 
will have no claim in future over their seniors 
and also for the grade unless selected by 
selection board by Hd. Office.”. 


The annexure ended by saying that the local 
officiating arrangement of the post of Chief 
Booking Clerk, Gaya in grade Rs. 250-380 
had the approval of the General Manager, 
Calcutta. For the concluding part of An- 
nexure 1 Sri P. K. Bose has referred to a cir- 
cular which reads as follows:— 

“Serial No. 6241, Circular No. E. 1028/0 
dated the 18th January, 1966. ~ 
Subject:— Promotion_ of 

Non-selection posts — local arrangement. 
In this office circular S1. No. 5538, it was 
inter alia stated that local arrangements in 
both Selection and Non-selection posts even 
under compelling circumstances must not be 


allowed to continue for over three months . 


without the General Manager’s specific sanc- 
tion.” A 


The fact that ‘the petitioner had really not 
been promoted to a higher post, even ‘on 
officiating basis, is clear from the quotations 
made above from Annexure 5. -This had 
also referred to the arrangement on which 


the petitioner had been put in a grade 
carrying a higher scale of pay as a local 
arrangement. Therefore, when by An- 


jnexure I itself the petitioner had been put to 
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officiate as the Chief Booking Clerk at Gaya 
as a stop-gap measure, he can hardly con- 
tend that by Annexure 5 he has been reduc- 
ed in rank from a higher post, which he was 
holding on_an officiating basis, Annexure 1 
itself stated, as indicated -above, that the 
petitioner could not claim, jin future, any 
right to the higher grade unless he has been 
selected by the Selection Board, The argu- 


ment of learned counsel for the petitioner 
based on Annexures 2 and 8 must be nega- 
tived by the clarification made in An- 


nexure 4, issued long before the so-called pro- 
motion of the petitioner by virtue of Annex- 
ure 1. Annexures 2, 8 and 4 are department- 
al circulars or letters and it is not possible 
to hold that the petitioner can insist on a 
right based on Article 311 (2) of the Consti- 
tution of India, merely because he had acted 
as the Chief Booking Clerk at Gaya for a 
If the peti- 
tioner is governed by the instructions con- 
tained in Annexures 2 and 8, he must. also 
be governed by the clarification made in 
Annexure 4, unless he can successfully show 
that Article 811 (2) of the Constitution has 
deen infringed in his case. All these three 
annexures have been described as confiden- 
tial instructions ‘and the petitioner is not sup- 
posed to have even known all these matters. 
It is difficult to hold that any legally enfor- 
ceable right was created in favour of the 
petitioner by Annexures 2 and 3, apart from 
the elucidation made in’ Annexure 4. This 


- conclusion is supported by the decision of 


the Supreme Court in the case of R. Abdulla 
Rowther v. State Transport Appellate Tribu- 
nal, Madras, AIR 1959 SC 896. The peti- 
tioner’s case also fails in the light of the ob- 
servations made by the learned Judges of 
the Rajasthan High Court, in the-case of 
Anand Swaroop ‘Bhatnagar v. State, AIR 
1966 Raj 8, to which our attention has been 
drawn by learned Counsel for the petitioner 
himself. The petitioner of that case had been 
promoted on an ad hoc basis and thereafter 
he was said to have been reverted to his 
substantive post. The learned Judges of the 


Rajasthan High Court stated in their judg- . 


ment, that, reversion of an officiating appoin- 
tee to his substantive ‘post can be. violative 
of Article 811 óf the Constitution if the 
reversion was intended to be by way of 
punishment. In the instant case, the facts do 
not prove that the order complained against 
was intended to be a punishment. As a mat- 
ter of fact, when the order incorporated in 
Annexure 1 had been passed in favour of 
the petitioner in 1967, he was drawing a pay 
of Rs. 272 per month in the grade Rs. 205- 
280, and by the impugned order, passed in 
1969, the petitioner was reverted to his sub- 
stantive scale, on a pay of Rs. 280 per month. 
No stigma was attached by this order of re- 
version, and on the contrary, the order indi- 
cated that the petitioner was in the scale of 
Rs. 250-380 per month on local arrangement 
only. Even if it be held that the order pass- 
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ed in 1969 had amounted to a reduction in 
rank, it was not by way of punishmemt and 
it may be called, in the language oi their 
Lordships of the Supreme Court, in ths case 
of Purshotam Lal Dhingra v. Union of India, 
AIR 1958 SC 86 at.page 49, “an innacuous 
thing”. 


5. Learned Counsel for the petitionar has 
also argued that the promotion of an officer 
junior to him, as has been made by Annex- 
ure 5, to the post of Chief Commercial Clerk 
and posting him as-the Chief Booking Clerk 
at Gaya in place of the petitioner should be 
quashed. But, this arrangement was als? des- 
cribed in Annex. 5 as a stop-gap measure for 
administrative interest, without conferring on 
the staff any claim for promotion and senio- 
rity in the higher scale of pay. There- 
fore, it is difficult to hold that the petitioner 
was in any way prejudiced by this pirt of 
the order complained of. Moreover, Sri P. K. 
Bose appearing for respondent-opposite party 
No. 1 has referred to Annexure A attached 
to the counter-affidavit filed on behalf cf this 
respondent-opposite party, showing thet an- 
other officer named Sri Dayashankar Singh 
has been ordered to take over charge at Gaya 
as Chief Booking Clerk, by a subsequent 
order passed by the authority. I am refərring 
to Annexure A merely as a statement o! fact, 
not that it would have made any difference to 
the petitioner’s case, if he had been able to 
substantiate his contention that his so-zalled 
reversion was unconstitutional. 


6. There is another serious lacuna ia this 
writ application, namely, that the D=puty 
Chief Commercial Superintendent, wno is 
said to have passed the impugned order in- 
corporated in Annexure 5, has not beea im- 
pleaded in this case. Learned Counsel for 
the petitioner has submitted that it was 
enough to implead respondent opposite party 
No. 1, Union of India as owner of the Eas- 
tern Railway through the General Marager, 
Eastern Railway, Calcutta, for the purpcse of 
quashing an order passed by the Deputy 
Chief Commercial Superintendent agains- this 
petitioner. It is difficult to uphold this con- 
tention and even if the other contertions 
raised on behalf of the petitioner we-e of 
force, this writ application would have s :fler- 
ed from a serious defect. However, as I have 
held above, there is no merit in any oZ the 
contentions raised by learned Counsel for the 
petitioner for quashing of the order cortain- 
ed in’ Annexure 5, said to be adverse te the 
petitioner. 





7. In the result, this writ application fails 
and it is dismissed with costs payable tc res- 
pondent-opposite party No. 1. The ccst is 
assessed at a consolidated amount of Rupees 
15 


KANHATYAJL, J.:— 8. I agree. 
Petition dismssed. 
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AIR 1971 PATNA 21 (V 58 C 5) 
R. J. BAHADUR, J. 


Jamuna Prasad and others, Petitioners v. 
Bisheshwar Sah and others, Opposite Parties. 


Criminal Reference No. 21 cf 1968, D/- 
8-4-1969, reference made by Addl. Judicial 
Comme of Chotanagpur, Ranchi, D/- 2-3- 

968. 


(A) Criminal P. C. (1898), Section 146 
— Attachment of subject of dispute — Re- 
ference to Civil Court — Though finding 
possession with opposite party, Magistrate 
shirking his duty by not recording it and 
ordering reference to Civil Court for decision 
— Order based on an irrelevant consideration 
viz., that similar matter was pending in title 
suit. between a third party and one of the 
second party and with which first party had 
no connection -— Reference to Civil Court 
being incompetent entire proceeding there- 
after is vitiated. (Para 9) 


(B) Criminal P, C. (1898), Section 439 
— Revisional powers — Impugned order 
one without jurisdiction — Crder under Sec- 
tion 146 — Submission of parties to order 
does not bar them from challenging it in re- 
vision against final order — Discretion of 
High Court should be exercised to correct 
illegality, AIR 1965 All 127, Dissented 
from; Case law referred to. 

, (Paras 7 and 9) 


Cases Referred: Chronological Paras 


(1965) AIR 1965 AN 127 (V 52) = 
1965 (1) Cri LJ 271, Badri Nath 
Pandey v. U. P. State , 7 

(1965) AIR 1965 All 446 (V 52) = 
1965 (2) Cri LJ 342, Ram Chandra 
v. State of U. P. 

(1962) AIR 1962 Pat 468 (V 49) = 
1962 (2) Cri LJ 770, Shreedhar 
Thakur v. Kesho Sao 9 

(1954) AIR 1954 SC 840 (V 41) = 
1955 SCR 117, Kiran Singh v. 
Chaman Paswan 7 

(1952) AIR 1952 Nag 278 Y 39) = 
ILR (1952) Nag 444 (FB). Govind 
Prasad v. Pawankumar 7 

(1951) AIR 1951 SC 280 (V 38) = 
1951 SCR 380, United Commercial 
Bank Ltd. v. Their Workmen 7 

(1887) ILR 9 All 191 = 13 Ind App 
184 (PC), Ledgard v. Bull 7 


Shri Narayan Sahay, 
S. Lakhaiyar 
tioners; 
Parties. 


ORDER :— This is a reference by the 2nd 
Additional Judicial Commissioner of Chota- 
nagpur, Ranchi, under Sec. 438 of the Code 
of Criminal Procedure recommending to set 
aside the order of the Magistrate dated the 
94th May, 1965, by which he had referred 
the case to the Civil Court ucder sub-sec. (1) 


EN/EN/C158/70/MKS/C 


7, 8 


Lal Nea n Sinha, 
and Jamuna Frasad, for Peti- 
Hari Narain Singh, for Opposite 
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of Section 146 of the Code of Criminal Pro- 
cedure for its opinion. 

2. The facts, briefly stated, are these: 
On a police report, a proceeding under Sec- 
tion 144 of the Code was drawn up on 18-1- 
1863 on the ground that there was an ap- 
prehension of breach of the peace in respect 
of 8 acres of land of plot No. 878. The 
Subdivisional Officer ordered the parties to 
show cause and the first party in the mean- 
while filed a petition with certain assertions, 
the details of which are not necessary for the 

resent purpose. The learned Magistrate 

irected the police to make an inquiry and 

ubmit its report, which it did firstly on 27- 
1-1833 and again on 29-1-1983 to the effect 
that there was an apprehension of breach of 
he peace in respect of bigger arez. of the 
Upon hearing tae parties, the .eacned 
the proceeding into one 
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tre year 1855, 
and Bhawe. Graon. 
t Jamuna Prasad had 
t to Nagencra P 
dhan anc otherg enc. nad also Inaucted Bu 
Grain over the ‘and, the area being eoout 12 
decimels, The vest wes in his possession. end 
they have ever since been in possessor of 
the same. The leamed Magistwite heard the 
matter and by his order dated the 24th May, 
1965, referred the case to the Civil Court for 
its opinion, as stated earlier. 

8. The matter was heard in the Civil 
Court and the learned Munsif by his order 
dated the 30th June, 1966, held that the first 
party was in possession of 50 decimals of 
plot No. 878 and 10 decimals in possession 
of Beni Orain. In respect of the remainin 
plot, be held that it was not in dispute and, 
therefore, it was not necessary to record any 
finding in that respect. 

4. It appears that when the aforesaid 
order was passed by the Civil Court, the se- 
cond party filed a petition before the learn- 
ed Munsif that Buni Orain was not a party 
to the proceeding and, as such, no declara- 
tion of possession in her favour ought to have 
been made. Thereupon, the Jearned Munsif 
recalled his finding with regard to 10 decimals 
of the plot and his order was, therefore, con- 
fined to 50 decimals of the plot. The learn- 
ed Magistrate, who had referred the matter 
to the Civil Court, on receipt of the opinion, 
passed the order in conformity with the order 
of the Civil Court. 

The present reference has been made to 
this Court on the ground that the learned 
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Magistrate, who hed referred the matter to 
the Civil Court, had acted without jurisdic- 
ton in referring the case as, in the opinion of 
tae Additional Judicial Commissioner, the 
provisions of Section 146 (1) of the Code had 
not been appreciated by the learned Magis- 
trate and he had, therefore, acted in excess 
£ his jurisdiction in making a reference 
whicn he could have only done if he were un- 
able to decide the matter himself. In other 
words, the condition precedent for making a 
reference for the Magistrate was that he must 
first come ts tas conclusion that none of the 
perles was thea in possession or that he was 
unable to decide es tc which of the parties 
was in such possession. The leamed Ad- 
Giticna: Judicial Commissioner was of the 
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snowed thet 
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overurelaingr? supports the possession of the 
second party amuse Seo., The eLicevits filed 
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&, Before ¥ close, I would like wo toush the 
physical possession. ft the spot. The p 
ings were initiatec on 16-1-63. T P, Bis- 
seshwes Sao filed 2 petition praying for pro- 
tection as he was keeping his cattle over the 
lang. Police was directed by the B.D.Q. to 
make enquiry anc report. Police reported on 
27-21-63 that there was no cow-shea or cows 
at the spot. It seems, the F. P. did not im- 
agine or expect that an enquiry could be so 
promptly made and falsehood of his claim de- 
tected. If there was no cow-shed or ro 
cows till 27-1-1963, the F. P. cannot take 
advantage of having erected cow-shed, if any, 
after 27-1-1963. The police, in fact, report- 
ad that Nagendra Pradhan, a member of the 
5, P. had his coal shop at the spot. Thus, the 
physical features also support the possession 
of the second party. 


10. It is thus clear that the documentary 
evidence overwhelmingly speaks in favour of 
the possession of the second party. The 
physical features also lend support to the 
same thing. But, I have to pause for a 
minute because of the plaint of declaratory 
suit No. 288/68. In this plaint, Bhagal 
Oraon son of Mareya Oraon has stated that 
some of the co-sharers had given 60 decimals 
of the land to Buni Orain. As discussed 
earlier, there is no evidence ta establish the 
same, but as this is from the mouth of an in- 
terested person himself, I would like to refer 
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this case to the Munsif for his opinion. This 
D.S.No. 228/63 has obviously been instituted 
after institution of this proceeding u/s 144 and 
would have very little (torn) with thi: case. 
All the same, I consider it worthwhile te make 
a reference of this Civil type of things to the 
Munsif. Because of the existence of this docu- 
ment, which gives rise to Civil type of zaims, 
I have found it difficult to arrive at a ascision 
as to who is in possession.” 

6. There can ce no doubt, therefors, that 
on a perusal of the order, referred ic above, 
the learned Magistrate, had, in fact, found 
the possession of the second party, but he 
took the view that as similar matty was 
pending in a title suit, he conside-ed it 
worthwhile to make a reference to the ‘viunsif 
who would be in a position to decile the 
claims of the parties. This application has 
been opposed on behalf of the first party 
and it is contended that the reference is in- 
competent as the learned Magistrate was per- 
fectly justified in making the reference as he 
was unable to decide the question ard this 
matter was not open to be agitated in revi- 
sion. 


I do not think that this submission is cor- 
rect and I am unable to accept this because 
I am satisfied from the entire order that the 
learned Magistrate merely shirked hi; duty 
in not recording his finding of possession of 
the second party, when after a full -liscus- 
sion he had himself found it to be sc. He 
has taken into consideration irrelevant 
matters, namely, the plaint of a declaratory 
suit by a third party against one of the mem- 
bers of the second party to which the first 
party had absolutely no connection. It is, 
therefore, difficult to understand how this 
matter could have any relevant consideration 
in determining the claims of the par-ies as 
to which of the parties was in possession. 


7. There is, however, a substantial point 
raised on behalf of the first party. It is 
stated that when the second party had 
accepted the order of reference made by the 
learned Magistrate by his order dated the 
24th May, 1965 and did not take an step 
to have that order set aside, it is nol open 
to the second party now to agitate this 
matter when the final order has been assed 
after receipt of the case from the Civil Court 
on a reference made under sub-section (1) of 
Section 146 of the Code. In support of his 
submission, learned Counsel has relied on a 
decision of the Allahabad High Cant in 
Badri Nath Pandey v. U.P. State AIR 1965 
All, 127. It was observed in that cas that 
a party could not be allowed to challer ge an 
order to which he submitted at the time the 
order was passed. Thus, where the party 
did not challenge the Magistrate’s order of 
reference to the Civil Court under Section 
146(1) of the Code, it could not do so at the 
revisional stage against the final order. 

There is no doubt that this authority sup- 

orts the contention raised on behalf of the 
irst party. But it is difficult to accept this de- 
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cision as the same High Court in another de- 
cision delivered later in Ram Chandra v. State 
of U. P. ATR 1965 All.446, in which the case 
of Badri Nath Pandey, ATR 1965 All 127 has 
not been referred to, held thet the existence of 
jurisdiction was very different from the ex- 
ercise of it. The question whether there was 
jurisdiction over the person and the subject- 
matter related to the existence of jurisdiction; 
the decision of all other questions in the 
cause or matter pertained to the exercise of 
jurisdiction. The requirements of law for 
the assumption of jurisdiction if not complied 
with make the entire adjudication nul! and 
void. When there was lack of competence 
to entertain a cause or proceeding, the con- 
sent of the pavties or the omission to raise an 
cbjection at the threshold would not convert 
it into a proper judicial process. Where 
jurisdiction did not exist, no amount of con- 
sent, acquiescence or waiver could create it 
or confer it, 


This was all the more so in respect of in- 
ferior courts as distinguished from the 
superior courts of record. It will be useful 
to refer to the observations here: 


“(6) The ‘learned Counsel for the opposite 
party has reiterated that the objection as to 
competence not having been taken before 
the court of the Munsif, Mohammadabad, 
when it proceeded to adjudicate the refer- 
ence, or before the Magistrate it cannot be 
raised in revision. The existence of jurisdic- 
tion is very different from the exercise of it, 
The question whether there is jurisdiction 
over the person and the subject-matter re- 
lates to the existence of jurisdiction; the de- 
cision of all other questions in the cause or 
matter pertains to the exercite of jurisdiction: 
Gobind Prasad v. Pawankumar, AIR 1959 
Nag 278. The requirements of the law for 
the assumption of jurisdiction if not com- 
plied with make the entire adjudication null 
and void. There is ample authority for the 
proposition that when there is Jack of com- 
petence to entertain a cause or proceeding the 
consent of the parties or the omission to 
raise an objection at the threshold will not 
convert it into a proper judicial process. 
Where jurisdiction does not exist, no amount 
of consent, acquiescence or waiver can create 
it or confer it: Kiran Singh v. Chaman Pa- 
swan, AIR 1954 5C 840; Uxited Commercial 
Bank Ltd. v. Their Workmen, ATR 1951 SC 
230 at p. 287 and Ledgard v. Bull, (1887) 
ILR 9 All. 191 at p. 208 (PC). 


_ (8) This is all the more so in respect of in- 
ferior courts as distinguished from the 
superior courts of Record. In Halsbury’s 
Laws of England, 8rd Edition, Vol. 9 p. 349, 
it is stated: : 


“Prima facie no matter is Ceemed to be be- 
yond the jurisdiction of Superior Court un- 
less it is expressly shown to be so, while no- 
thing is within the jurisdiction of an Inferior 
Court unless it is expressly shown on the face 
of the proceedings that the particular matter 


24 Pat. [Prs. 7-10] 


is within the cognizance of the particular 
Court.” 1 


The Givil Court while deciding the Refer- 
ence is not a superior Court of Record. 
There being no presumption as to the exis- 
tence of jurisdiction, such a defect can be 
pointed out by any party at any stage.” 


8. Mr. Sri Narayan Sahay, on behalf of 
the second party, has relied on the aforesaid 
decision in Ram Chandra’s case AIR 1965 All. 
446 and has urged that if there was complete 
lack of jurisdiction, then the reference itself 
was incompetent and the order passed by 
the Munsif and consequently the final order 
passed by the learned Magistrate.in con- 
formity with the order of the Civil Court was 
null and void and this Court in such a case 
could be asked to exercise its discretionary 
jurisdiction in revision. Learned Couinsel’s 
submission further is that when it was bro- 
ught to the notice of the Additional Judicial 
Commissioner, who made the reference, he 
took the view that an illegal order passed by 
the learned Magistrate while . making the 
reference ought not to be allowed to stand; 
and it is, therefore, rightly urged that this 
Court must exercise jts jurisdiction to set 


aside the manifest illegality, which has been . 


done in the present case. 


9. The view that has been canvassed on 
behalf of the second party also finds support 
from a Division Bench decision of this 
Court in Shreedhar Thakur v. Kesho Sao AIR 
1962 Pat. 468. It was observed in that case 
that it was only when either of the two con- 
tingencies mentioned in Sec. 146 (1) arose 
that the Magistrate could refer the case to 
the Civil Court. * He could not take recourse 
to Section 146(1) merely for the purpose of 
shifting his own responsibility. He must 
make an attempt to consider or discuss the 
evidence in order to find whether one or the 
other of the party was in possession. It was 
however, observed that the reference could 
not be considered incompetent on that 
ground, 


Then their Lordships considered various 
matters that were raised before them and 
‘took the view that if a Magistrate made a 
reference under Section 146 in which the 
subject ‘of dispute was altogether vague, the 
reference must be held to be incompetent 
and illegal. They further held that the entire 
proceeding after such reference must neces- 
sarily be struck down as being without 
jurisdiction. I, therefore, réad .this decision 
also as an' authority in a case where the learn- 
ed Magistrate has shirked his .duty or has, 
without proper reason, made a refer- 
ence. When the condition precedent did 
mot exist in the eye of law, then the whole 
reference was incompetent and the entire 
proceeding after that will have to be struck 


down. Quite apart from these rea- 
sons, I am satisfied that this is a 
fit case in which the discretion of 


this Court should be exercised to correct the 
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illegality, already referred to in the earlier 
part of this judgment. I should not be mis- 
understood to have expressed any opinion on 
the merits of the case of the parties. 

10. For the aforesaid reasons, I accept 
the reference, set aside the final order of the 
learned Magistrate dated 29-9-1966 and re- 
mand the case for fresh disposal in accord- 
ance with law. Let the case be now placed for 
disposal before another Magistrate and the 
Magistrate before whom this case is placed 
will proceed to dispose it of on the materials 
already on the record. He will not permit 
any of the parties to produce further mate- 
rials, 

‘Reference accepted. 


Fe 


AIR 1971 PATNA .24 (V 58 C 6) 


N. L. UNTWALIA AND ANWAR 
AHMAD, JJ. 


Union of India, Appellant v. _ Jogendra 


Chandra Naha and’ others, Respondents. 


A. F. A. D. No. 58 of 1965, D/- 4-10- 


“1969 against decision of Spl. S. J., Ranchi, 


D/- 14-9-1964. 

(A) Limitation Act (1908), Articles 30 and 
81 — Open delivery of consignment — Con- 
tents found short — Case is of short deli- 
very and not of non-delivery — Claim is gov- 
erned by Art. 30'and not Art. 31 — Period of 
Kmitation starts when open delivery is given 


except where the carrier can prove occur- 


rence of loss at a prior date. S. A. No. 645 
of 1964, D/- 2-9-1968 (Pat), Followed; ATR 
1962 SC 1716 and AIR 1923 Pat 298, Dis- 
tinguished; 1964 BLIR 882 and AIR 1969 


` Pat 154, Overruled; C, R. No. 203 of 1960, 


D/- 27-11-1962 (Pat) and F. A. No. 464 of 
1951, D/ 2-7-1958 (Pat), Referred. 
(Paras 4 and 5) 


(B) Limitation Act (1908), Article 30 — 
Consignment of shoes — Some shoes were 
found damaged when open delivery was 
given — Period of limitation under Art. 30 
starts when the open delivery was given, 
AIR 1962 SC 1879 and 1968 BLJR 568, 


Followed. ° (Para 4) 
(C) Railways Act (1890), Section 72 — 
Suit for damages for short delivery — Plain- 


tiff entitled to market value of the goods —- 
Claim on basis of loss of profit not allowable. 
; (Para 7) 

Cases Referred : Chronological Paras 
(1969) AIR 1969 Pat 154 (V 56) = 

1969 BLJR 508, Union of India v. 

New India Assurance Co. Ltd. 
11968) 1968 BLJR 568, Union of India 

v. Gauri Shankar Badri Narain 
“1968) Second Appeal No. 645 of 

1964, D/- 2-9-1968 (Pat), Union of 

India v. Chotelal Sheonath Rai 
11964) 1964 BLJR 882, Mukhlal Prasad 

v. Union of India 


EN/FN/C888/70/TVN/D 





‘om 


+ 


A 


1971 


(1962) AIR 1962 SC 1716 Y 49) = 
1963-1 SCR 70, Bootamal v, Union 
of India 

(1962) AIR 1962 SC 1879 (V 49) = 
1963-2 SCR 832, Jethmull Bhojraj 
v Darjeeling Himalayan Rly. Co. 

t 


(1962) C. R. No. 203 of 1960,- D/- 
27-11-1962 (Pat), Union of India 
v. M/s. Swastik Mica Co. - 6 

(1960) AIR 1960 SC 238 (V 47) = : 
1960-2 SCR 75, Union of India v. 

Amar Singh ` a 

(1958). F. A. No. 464 of- 1951, D/- 
2-7-1958 (Pat), Union of India v. 
Gopal Ram Ram Das 6 

(1923) AIR 1923 Pat 298 (V 10) = 
4 Pat LT 831, Rameshwar Dass 
eA Ram v. East. Indian Rly. -Co. - i 

td. - 3 


P. K. Bose, for Appellant; Sunil Kumar 
Choudhury, for Respondents. 

UNTWALIA, J.:— This is a defendant’s 
second appeal and arises out of a sut for 
compensation filed by the plaintiff respon- 
dent, for short delivery of 121 pairs of shoes 
and some damage to 15 pairs out of the con- 
signment of shoes contained in four vases. 
The total number of pairs packed in the 
four cases was 163. The consignment was 
booked on the 12th July, 1956 from srma- 
nian Ghat to Argora, both despatching and 
the destination stations being on the Railway 
line of the South Eastern Railway. The 
consignment arrived at’ Argora on the 18th 
July, 1956. When the respondent went to 
take delivery of the consignment, he found 
the cases in a pilfered condition. He, there- 
fore, asked for open delivery of the con- 
signment, which was granted by the eppel- 
lant on the 8rd August, 1356. 

The suit was filed on the 80th October, 
1957, claiming 1,945 as the price of 121 


pairs of shoes delivered short, Rs. 23/9/- . 


on account of the damage to the 15 pairs, the 
damage -assessed at the time of open deli- 
very being 10% of the total value o- the 
said 15 pairs, Rs. 25 on account of packing 
charges and Rs. 199/6/- on account of loss 
of profit at 10% on the total value of 
Rs. 1,993/9/-. The total claim in the suit 
was for a sum of Rs. 2192/15/-. The suit 
has been decreed in full by the trial court. 
The appeal preferred by the Union of India 
has been dismissed by -the appellate court. 
Therefore, it has come to this court in second 
appeal. ` - 3 

2. Only two points were urged by Mr. 
P. K. Bose, Learned Counsel for the appel- 
lant, in support of ne appeal (i) that 


the suit was barred by mitation 
and the courts below have comrritted 
an error in ‘holding it otherwise, and 


(ii) that in any view of the matter a decree 
for the loss of profit at 10% ought not to 
have been granted, that is to say, a sum. of 
Rs. 199/6/- should not have been inclided 
in the amount of compensation decreed. 


Union of India v. J. C. Naha (Untwalia J} 


[Prs, 1-4] Pat. 25 


8. It is to be pointed out at the outset 
that it is not a case of non-delivery, either 
of the whole of the consignment or. of a 
part of the consignment in the sense of non- 
delivery of one or more full packages or 
cases; it is a case of short delivery which at 
times in some of the decisions has been 
characterised as non-delivery of a part of 
the consignment. In the instant case four 


“cases were delivered, no doubt, but the full 


contents despatched in the four cases were 
not delivered. There was a ‘short delivery 
of 121 pairs and 15 pairs were delivered in 
a deteriorated condition. In the situation, a 
question arises as to whether it is a case 
which should be governed Article 80 of 
the Limitation Act 1908, with which we are 
concerned in this case orit would be a case 
which would be governed by Article 81. In 
either view of the matter, what. would be 


-the starting point of limitation? 


4, Under Article 31, the starting point 
or a period of one year is “when the goods 
ought to have been delivered”, provided it 
is a suit for compensation against a carrier 
for non-delivery of goods; while, under Art. 80 ` 
the starting point for the same would be 
when the loss or injury occurs in a suit for 
compensation against a carrier for losing or 
injuring goods. 


There is no difficulty in taking the view 


that, in so far as the amount claimed by 


way of compensation. for injury to the 15 
pairs of shoes is concerned, the starting point 
would be the 8rd August, 1956 when the 
injury became known to the plaintiff and that 
would be so in absence of any fact pleaded]: 
or proved by the defendant to show that the 
injury had occurred prior to the date. This 
is the view which has been expressed by 
the Supreme Court in Jethmull Bhojraj v. 
Darjeeling Himalayan Rly. Co. Ltd., AIR 
1962 SC 1879. Following this decision in 
regard to-the case of- deterioration in the 
value of the goods, the same view has been 
taken by a Bench of this Court in Union of 
India v. Gauri Shankar Badri Narain, 1968 
BLJR 568. The question, however, arises as 
to whether in a case of short delivery, the 
shortage being detected when open delivery , 
‘was given and the short delivery not being 
the short delivery of whole of the package 
forming part of the consignment, for the pur- 
poses of the law of limitation, it would be 
a case of compensation for non-delivery of 
goods or whether it will be a’case of com- 
pensation for losing goods.. In some previous 
decisions, this point has not been clearly 
brought about. Even in the case -decided 
by the Supreme Court in Union of India v. 
Amar Singh, AIR 1960 SC 288, which deci- 
sion was followed later by the Supreme Court 
in the case of AIR 1962 SC 1879 referred 
to above, in a.case of short delivery, the 
argument put forward on behalf of the 
Union of India was that Article 80 would 
apply, while on behalf of the consignee the 
argument was that Article 31 would apply. 


26 Pat, [Prs. 4-6] 


Assuming in favour of the Union of India 
at Article 30 would apply, it was held 
at— 


“The burden is upon the defendant who 
seeks to non-suit the plaintiff on the ground 
of limitation to establish that the loss occur- 
red beyond one year from the date of the 
suit, The proposition js self-evidenc and no 
citation is called for.” 


I am of opinion that the suit for compensa- 


tion for non-delivery of the whole of the 
consignment or uon-delivery of one or more 
full packages forming part of the corsignment 
may be said to be a case of nor-delivery 
governed by Article, cr may bscoms 2 case 
uncer Art. 80, if it is proved that the loss 
to tae consigaiment occurred at a date ear- 
lier than the time when the goods were made 
available for delivery, 2 contingeacy with 
wien we are not concerned, in this case. 
But if the suit is for compensation for the 
elleged non-delivery or snort delivery of the 
part of consignment forming part of the con- 
tents in one or more packages, the suit will 
always be governed by Article 80 of the 
Limitation Act, 1908. I see no reason in 
principle to make a distinction between in- 
jury to the goods and loss of goods resulting 
in short delivery being skort in the sense 
of part delivery out of the contents of one 
or more packages. That being so, the loss 
to the consignment or of the quantity which 
was not delivered to the plaintiff could kave 
only been known when open delivery was 
given. I must hasten to add, that yet it was 
oper to the defendant to show that loss had 





occurred at a date pior to ‘the date 
wher open delivery was given. But 
in absence of such pleading or proof, 
the principle of law laid down by the 


Supreme Court, which has been followed by 
several decisions of this Court as aiso of the 
other High Courts, has got to be given effect 
to, and in case of short delivery of the kind, 
which which we ere concemed in this appeal it 
has gct to be held that in absence otf proof 
by Railway as to when loss to the consign- 
ment occurred, the starting date would be 
khe 3rd of August, 1956 when open delivery 
of the consignment was given in tais case. 


In the case of Union o: India v. Chotelal 
Sheonath Rai, Second Appeal No. 645 of 
1964, D/- 2-9-1968 (Pat) by a Bencik of this 
Court, of which my learned brother was a 
member, the facts were that 660 tins of 
groundnut oil were booked to Tatanagar. 
When the consignment reached the destina- 
tion station, it was detected on the 2nd Janu- 
ary, 1961 that some of the tins containing 
the oil had been cut and so open delivery 
was asked for. It was given on 5th March, 
1961. The result was that there was a short- 
age of 2082 Kilograms of oil. The question 
before the Bench in that case was whether 
the suit was barred by limitation. In this 
connection two points were raised, namely, 
whether the case was governed by Article 30 
of the Limitation Act, 1908 or whether it 


Union of India v., J. C. Naha (Untwalia ff.) 


ALR. 


would be governed by Article 31; and, what 
would be the starting point of limitation. It 
was held by the Bench that Articie 80 would 
govern the case and the starting point would 
be 5-8-1961 when open delivery was given 
and not 2-1-1861 when the consignment 
reached the destination, My learned Brother, 
if I may say sc with respect, referred in his 
judgment many cecisions of the Supreme 
Court as also of this Court and other High 
Courts, and be arrived at the conclusion just 
stated. 


As I have said above, if a case of non- 
delivery of the total consignment ocr non- 
delivery of fall package or more than one 
fail package is there, the point mey require 


reconsideration as to whether Article 80 
would apply or Article 81 would apply. 


Some of the passages in the judgment of the 
Supreme Court in Boota Mal v. Union of 
India, AIR 1962 SC 1718 may indicate 
that in such a sitwation Article 81, perhaps, 
may apply acd a short delivery of that kind 
may be taken as non-delivery as against the 
view expressed by Ross, J. in Rameshwar 
Dass Mali v. East Indian Rly. Co. Ltd., AIR 
1928 Pat 298. But, we are not concemed 


with such a situation in this case. 
The facts of the instant case are 
identical to those of the case of S. A. 


No. 645 of 1964, D/- 2-9-1968 (Pat), refer- 
red to above and the decision of the Bench 
of this Court to which my Learned Brother 
was a party, applies on all fours to this case. 


5. Mr. Bose drew our attention to a 
decision given by me sitting singly in Mukh- 
lal Prasad v. Union of India, 1964 BLJR 882 
where, under a similar situation, I had 
taken a different view. That was also a 
case of short delivery similar to the one with 
which we are concerned in this appeal, and 
I held that the starting point would be 
when the goods were made available for 
delivery on the earlier date and not the date 
when open delivery was given. Following 
this decision, Mahapatra, f. has taken an 
identical view in the case of Union of India 
v. New India Assurance Co. Ltd., 1969 
BLJR 508 = (ATR 1969 Pat 154). On a 
reconsideration of the matter in light of tke 
decisions referred to above, I have come to 
the conclusicn that in cases of short deli- 
very of a kind, with which we are con- 
cerned in this appeal, strictly speaking, it 
does not remain a case of non-delivery with- 
in the meaning of Article’ 81 of the Limita- 
tion Act; it becomes a case of loss of goods 
within the meaning of Article 80. And, 
generally and ordinarily, the loss would be 
detected when open delivery is given, That 
being so, unless contrary facts, are pleaded and 
proved by tke defendants, the starting point 
of limitation would be when open delivery 
is given by the defendants, 


6. Mr. Bose drew our attention to the 
unreported decision of this Court in Union 
of India v. M/s. Swastik Mica Co., C. R. 


ve 


“By, 


1971 
No. 208 of 1960, D/- 27-11-1962 (Pati, by 
a Bench of this Court, to which I was a 
party, and the decision of another Bench, 
to which again I was a party, in the Union 
of India v. M/s. Gopal Ram Ram Das, 
F. A. 464 of 1951, D/- 2-7-1958 (Pat). But 
in none of these decisions, the point which 
falls for decision in this appeal was cither 
expressly canvassed or decided, T, therefore, 
hold that the Courts below heave ri thtly 
held that the svit is not barred by linita- 
tion. 

7. The submission 
for the appellant on the second point is well 
founded and must be eecepted. Lerraed 
Counsel for the respondent did not se:ious- 
y combat this point. 1 may only add that 
(ke compensation tc which the waintif® was 
entitled was the market value sf the goods, 
[which were not delivered and damage: on 





© 
ecccunt of deterioration to 2 peax of the 
consignment. The peint was rot ented 
ot profit or the said valu. 


8. Fo the result, the eoneal is elomi in 
A 4 dina ~ ro 
prio The judgment enc.  Gecres of ihe 


Courts below are modified oniy to thi: ex 
tent that ths plaintif shall not get tee cum 
of Bs. 199.37 peiss claimed by im or ac- 
count of loss of srost at 10% in: taer 
respects, the judgment aad deses of the 
Ccuxts below are affirmed. Since the azpel- 
s substantially feled in this ap-ea, 
scondent must nave his proportii sate 
cest of the appesl for the amount ia re: nect 
cf which the decrees of the Couris below 
have veer affirmed. 
AWWAR AHMAD, Tei S. 
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AR 1971 PATNA 27 (V 58 CD 
R. J. BAHADUR AND KANHAIYAJI, Jf. 


Mahabir Dass and others, Appellants v: 
Motibhai Narsibhai Patel, Respondent. 


A. F. O. O. Nos. 19 and 74 of 1867, D/- 
8-1-1970 from an order cf Ist Addl. S$. J: 
Bhagalpur in M. A. No. 19 of 1987, D/- 
10-1-1967 and in M. A. No. 74 of 1967, D/- 
28-1-1967. 

(A) Debt Laws — Bihar Money Lerders 
(Regulation of Transactions) Act, 1939 (7 of 
1939), Sections 2 (f), 18 and 14 — Dues on 
a consent decree is not a loan — Import of 
Sections 13 and 14 explained. 

Provisions of Sections 13 and 14 are ap- 


‘plicable only for the execution of a decree 


assed in respect of a Joan or interest of a 
ian by sale of judgment-debtor’s pron ty: 
To be a “loan” the dues must fall w thin 
the definition given in Section 2 (f). Dues 
on a consent decree obtained in a suit over 
business transaction which is to be execited 
is not a “loan”. AIR 1946 Pat 810 and 


GN/GN/D6/70/BDB/T 





Mahabir Dass v M. N. Patel 


cf Learned Co-msel . 





[Prs. 6-9] Pat. 27 


ATR 1949 Pat 807 and 1964 BLIR 777 and 
1965 BLJR 247, Dist. (Paras 8, 9) 


(B) T, P. Act (1882), Sections 58, 100 — 
Mortgage and charge — Distinction between. 
A mortgage is transfer of interest in speci- 
fic immovable property for the purpose of 
securing the payment of money advanced or 
to be advanced by way of loan ete. The 
words ‘transfer of interest’ distinguish a 
‘mortgage from a ‘charge’. In charge no 
right in ‘rem’ is created but the right is some- 
thing more than a personal obligation for it 
is e jus ad rem’ (a right to s thing without 
possession). Charge is only good against a 

subsequent transferee with notices. 
(Para 10) 


Rute 1 — 
ranted, en- 
t provisions 


iO) Civil B.C. (1998), Groex 24 
Anrplcability — Whers charg 
oment of %£ jase not 
; Order 24, 















Where an avacuat, for which a compromise 
was orived at becween the poriler. wes made 
charge on the propertie; attached be- 
fore judgment and a deed of ssceuriby vos 
xecuted in respect thereci, previsions of 
Crder 34 will nct be attracted when the 
2 based om security bond 
ATR ISIE AT DS and 
1983 Lah 489, Dist. Pozas 10, i1) 
2, E08), Grir fi 
3y uancors 












ae 





i jrOcmaticn cr srie — J. D. fs estoppe 
Eon agitating west of actins, 
_ The statute beck contains two very dif- 
ferent methods of procedure in preparing 
and issuing sale proclamation — One is con- 
tained in Sections 18 and 14 of Bihar Act 
{7 of 1989) and the other in Grder 21, R. 63, 
Civil P. C. The former applies to certain 
class of cases and the latter to all other 
cases. Although a decree under execution 
may be a decree in respect of a Ican, a Court 
does not act without jurisdiction in procee- 
ding under Order 2], Rule 66 Civil P. C. if 
the judgment-debtor does not object. Where 
the judgment-debtor accepts a position that no 
notice of valuation was required and when 
the valuation as given by hin is noted in 
the sale proclamation, he must be deemed 
to have waived his right to raise the objec- 
tion and cannot be allowed to resgitate the 
same question as the matter stands concluded 
by estoppel or waiver by act. 
(Para 6) 

Cases Referred : Chronological Paras 
{1965) 1865 BLTR 247 = ILR 45 Pat 

588, Mahasukh Ram Seth v., Sheo 
__ Prasad Seth 
(1964) 1964 BLIR 777, Nathuai Pandey 

y. Mahesh 
(1949) ATR 1949 Pat 807 (V 36) = 

29 Pat LT 460, Attu Hussain v, 

Jai Narain Agarwalla 8 


28 Pat. [Prs. 1-5] 


(1946) AIR 1946 Pat 310 (V 33) = | 
ILR 25 Pat 90, Mt. Surajbansi Kuer 
v. Mt. Larho Kuer ; 

(1936) AIR 1936 Lah 482 (V 23) = 
38 Pat LR 8, Benaras Bank Ltd. 
Saharanpur v. Har Parshad 

(1915) AIR 1915 All 15 (1) (V 2) = 
26 Ind Cas 752, Kalyan Singh v. 
Dammar Singh k I1 


Kailash Roy, D. P. Sharma and Maq- 
bool Ahmad, for Appellants; S. Sarwar Ali 
and Shashi Kumar Sinha, for Respondent. 


KANHAIYAJL, J.:— Both.the appeals arise 
out of Money Execution Case No. 2 of 1966 
pending in the Court of the First Additional 
Subordinate Judge, Bhagalpur. They were 
heard together, and this judgment will govern 
~ both of them. f 


2. The decree-holder-respondent filed a 
money suit for the realisation of arrears of 
price of tobacco and bidi leaves sold to the 
judgment-debtor appellants. The said Money 
suit No. 156 of 1954/16 of 1958 was decreed 
in terms’ of the compromise on the 30th Sep- 
tember 1958. The suit was decreed for a sum 
of Rs. 52,600/- with future interest at the rate 
of six per cent per annum till realisation. 
The decretal amount’ was to be paid by in- 
‘stalments, and in default of payment of any 
instalment the entire remaining decretal 
amount was made payable, The properties 
detailed: in the compromise petition, which 
were attached before judgment, were made 


subject to first charge for the decretal amount. . 


interest and cost of execution. The attach- 
ment, which had been effected under O. 21, 
Rule 54 of the Code of.Givil Procedure, was 
made absolute, and the declaration of first 
charge was made by way of security for the 
realisation of the decree money.. The judg- 
ment-debtor-appellants executed a security 
bond creating first charge for the payment 
of the decretal amount as provided in thé 
compromise decree. One Srimati Sona Bati, 
who had filed a miscellaneous case regarding 
a portion of the property, also joined the 
deed as a confirming party. . 


8. The judgment-debtors - failed to pay 
the instalments, and, consequently, the de- 
cree-holder levied execution on the 17th 
January, 1966. The notices, which were 
issued, returned unserved twice, Then, the 
notices. were sent through registered post, 
which also met.the same fate. Thereupon, 
recourse to substituted service was taken. 
After the publication of the notice in the 


Bihar Gazette, the judgment-debtors appear- - 


ed and filed an application under Sections 47 
and 151 of the Code of Civil Procedure on 
the 15th September, 1966, which was num- 
bered as Miscellaneous Case No. 120 of 
1966. The execution petition was challenged 
on the ground that the execution case was 
not maintainable, and a prayer for staying 
further proceedings of the execution case was 
made. The Court refused to stay the pro- 


Mahabir Dass v. M. N. Patel (Kanhaiyaji J.) 


to be specified in the Proclamation. 
still the general rule for the execution of ' 


ATR 


ceeding. Against this order, the judgment- 
debtors came in revision to this Court in 
Civil Revision No. 630 of 1966 which was 
summarily dismissed by Untwalia, J., with 
some observations, Thereafter, order for 
issue of sale proclamation was made by the 
executing: court. The decree-holder filed a 
petition on the 6th September, 1966, praying 
that no notice of valuation was required to 
be served on the- judgment-debtors. This 
petition was heard on the same day on which 
Miscellaneous Case No. ‘120 of 1966 was 
filed. . The Court, after hearing the parties, 
order that no notice of valuation be issued 
in the execution case, and that the valuation 
given by the judgment-debtors be also noted 
in ‘the sale proclamation. In the meantime, 
the judgment-debtors filed an application for 
fixing valuation _under Section 13 of the 
Bihar Money Lenders Act on the 9th Decem- 
ber, 1966. This was registered as Miscel- 
Janeous Case No. 148 of 1966. Later, on 
the 7th Janvary, 1967, the petition was 
amended by inserting Section 47 of the Code 
of Civil Procedure. On the 10th January, 
1967, the judgment-debtors filed a petition 
praying not to issue the sale proclamation 
until the disposal of Miscellaneous Case No. 
148 ‘of 1966. This application was rejected, 
and Miscellaneous Appeal No. 19 of: 1967 is 
directed against the said order. The applica- 
tion under Section 47 of the Code of Civil 
Procedure and Sections 18 and 14 of the 
Bihar Money-Lenders Act (Miscellaneous case 
No. 148 of 1966) was:heard and dismissed 
by the learned Subordinate Judge on the 28th 
January, 1967. Miscellaneous Appeal No. 74 
of 1967 is‘ directed against the said order. 


4, The Jearnéd Subordinate 
that there was no advance at all, rather it 
was purely supply of goods on credit which, 


according .to the definition in the Bihar 
Money Lenders Act was not a ‘loan’. The 
stipulation for interest in the compromise 


petition would also not render the amount of 
the decree a ‘loan’. He further held that 
the security deed executed as a guarantee 


_for the payment of the decretal dues would 


not attract the provisions of Order 34 of the 
Code of Civil Procedure. 


5. It has been argued in appeal on behalf 
of the respondent that when the order pass- 
ed on the 15th September, 1966, just refer- 
red to above, to the effect that no notice 


of valuation was required to be issued’and ` 


that the valuation as given by the judgment- 
debtors was also to be noted in the sale pro- 
clamation stands, the application for fixin 
valuation was not maintainable. The gener 


‘aw is embodied in Order 21, Rule 66 of the: 


Civil, Procedure Code. Sub-rules (8) and (4) 
of Rule 66 provide for verification of the ap- 
plication for an order for sale and for the 
ascertainment by the Court of the ores 
That is 


decrees not of a kind referred to in the 


Judge held - 


P 


h 


1971 


Money-Lenders Act and the Money-Lenders 
(Regulation of Transactions) Act. - 


In dealing with the execution of a decree 
assed in respect of a loan or interest on a 
oan by the sale of the judgment-debtors 

property, Section 13 of the Money-Lenders 
Act requires that “the Court executing the 
decree, shall, notwithstanding anything zo the 
contrary contained in any other law. or in 
anything having the force of law, heer the 
parties to the decree and estimate the value 
of such property and of that portion of such 
property the proceeds of the sale of which 
it considers will be sufficient to satisfy the 
decree.” Section 14 applies to the same class 
of cases as Section 18 and enacts tha: not- 
withstanding anything to the contrary con- 
tained in any other law or in any thing 
having the force of law the proclamation of 
the intended sale of the property in execu- 
tion of a decree in respect of a loan cr the 
interest on a loan shall include only so much 
of the property of the judgment-debto-, the 
proceeds of the sale of which the Cour! con- 
siders will be sufficient “to satisfy the cecree 
and shall state the value of the property or 
portion of the property” as determined inder 
Section 18. And other provisions follew to 
revent the property being sold at a price 
ower than the price specified in the sale pro- 
clamation subject to certain exceptions 


6. Placing side by side the statutes. it is 
apparent that the statute book contain: two 
very different methods of procedure in pre- 
paring and issuing sale proclamations. one 
procedure being applicable to a certain class 
of cases and the other procedure to all other 
cases. In my view, although a decree under 
execution may be a decree passed in respect 
of a loan, a Court does not act without juris- 
diction in proceeding under Order 21, Rule 66 
of the Code of Civil Procedure, if the judg- 
ment-debtor does not object to the proce- 
dure adopted by the Court. The question 
which of the two procedures was to be fol- 
lowed had been already concluded by estop- 

el or waiver by the act of the judgment- 
debtors. The judgment-debtors by acceoting 
the position that no notice of valuation was 
required to be issued and that the valua- 
tion as given by them was also to be moted 
in the sale proclamation waived their right 
to raise this question and they cannot ke al- 





‘lowed to reopen and reagitate the same ques- 


tion. ` 

7. It was, however, argued on behalf of 
the appellants that the amount of the de- 
cree was made a charge on the property and, 
as such, it would be in the nature of a nort- 
gage bond and so the provisions of Sec- 
tions 13 and 14 of the Money-Lenders Act 
would be attracted. The question, therefore, 
would be as to whether the amount soaght 
to be recovered from the appellants in the 
execution case is a loan. “Loar has been 
defined in Section 2 (f) of the Bihar Money- 
Lenders (Regulation . of Transactions) Act, 
1939, hereinafter referred to as ‘the Act’, and 
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it means “an advance, whether of money or 
in kind, on interest made by a money-lender, 
and shall include a transaction on a bon 

bearing interest executed in respect of past 
liability and any transaction which, in subs- 
tance, is a loan. ....” Mr. Kailash Roy, who 
appears for the appellants, has contended that 
the transaction in suit is ore which should 
be governed in all its different aspects by 
the pavion of the Act. A ‘money-lender 
has been defined in Section 2 (g of the Act, 
and it means “a person who advances a loan 
and shall include a Hindu undivided family 
and the. legal representatives and successors- 
in-interest, whether by inheritance, assign- 
ment or otherwise, of a perscn who advances 
a loan.” The question, therefore, arises whe- 
ther the transaction between the parties is a 
‘loan’ within the meaning of Section 2 (f) of 
the Act and whether the decree-holder, which 
is a firm dealing in tobacco and bidi leaves, 
is a money-lender. Sections 13 and 14 of 
the Act apply to the execution of a decree 
pace in respect of a Joan’ or interest on a 
oan by the sale of the judgment-debtor’s 
property. Mr. Roy has urged that the rele- 
vant words ‘loan’ and ‘money-lender’ must 
be understood in a wider sense. But, on a 
plain reading of Section 2, it is clear that any 
particular word defined: in this section may 
have a meaning more limited than that given 
to it in this section, if it is so warranted by 
the nature of the subject which the section 
deals with, or by its very context. In the 
instant case, there should be no difficulty in 
holding that the transaction is not a ‘loan’, 
Explanation (2) of Section 2 (f) is in the fol- 
lowing words: i 

; “A supply of goods on credit is not a 
oa 


The explanation makes it clear that supply 
of goods on credit is not a loan. True it 
is that loan is a wider word than the prin- 
cipal amount, actually lent, as it may be an 
advance in cash or kind or may be a trans- 
action on a bond bearing interest executed 
in respect of past liability or may be any 
transaction which, in substance, is a loan. 
In the present case before us, the loan is 
not based on a document; but a consent de- 
cree has been passed in regard to the arrears 
of price of tobacco and bidi leaves sold by 
the decree-holder to the jcdgment-debtors 
and, for the payment of the decretal amount 
a guarantee deed has been’ executed by the 
judgment-debtors. It will thus be seen that 
the transaction is not a ‘loan’ as defined by 
the Act, and the provisions of Sections 18 and 
14 of the Act are not attracted. 


8. In Mt. Surajbansi Kuer v. Mt. Larho 
Kuer, AIR 1946 Pat 310, the facts were that 
the plaintiff filed a suit for recovery of Rupees 
1132/- and odd under a handnote and the de- 
fendants raised a contention based upon Sec- 
tion 4 of the Act. The plaintif in course 
of her business as a timber me=chant supplied 
some timber to ‘the defendants, and, for the 
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purpose of ensuring payment of price of the 
timber she accepted a handnote in Heu 
thereof. The money due under the handnote 
was not paid, and, therefore, another hand- 
note was executed by way of renewal on a 
date subsequent to the passing of the Act. 
In the suit to recover the emount due on 
the latter handnote, it wag held that the 
transaction evidenced by either of the hand- 
notes was not 2 ‘oan’ within the meaning 
of Section 4 and ithe plaint was not a 
‘moaey-lender’ for the purpose of tnat sec- 
tion, because Section 4 intended to apply to 
those persons who were money-lenders by 
profession, This case Goss not hels the con- 
tenticn that has been raised on behalf of the 
Cs a pervsai cf the ciber autao- 
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papmnont ot may not 
the moment there ic eny amount advanced 
wit a condition for payment of imverest it 
would come within the definition of ‘oan’. 
In Mehasukh Ram Seth v. Sheo Prasad Seth, 
1965 BLIA 247, it has besa held thet a suit 
based on the bord which was executed in 
respect of past liability subsequent to the 
date of his registration as a money-lender is 
mot hit by Section 4 of the Act. Thus, it 
would appear that all the three cases relied 
upon on behalf of the appellants were in 
respect of advance of loan. The above au- 
thorities, therefore, are of no help to the 
appellants. 


9. It was next argued that the amount of 
decree was made a charge on the property, 
and, as such, it would be in the nature of a 
mortgage bond and the provisions of the Act 
would be attracted. Mr. Roy submitted that 


the transaction may not be hit by the provi- 
sions of Section 4 of the Act, but still the 


provisions of Sections 18 and 14 of the Act 
would be attracted and it was mandatory on 
the Court to follow the procedure prescribed 
in these two sections, I have already held 
that the provisions of Sections 13 and 14 of 
the Act are applicable only for the execu- 
tion of a decree passed in respect of a loan 
or interest of a loan by the sale of the judg- 
ment-debtor’s property. The loan must fall 
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within the defnition of that word as given 
by the Act. The consent decree, which is 
being executed by the decree-holder respon~ 
deni, is not a ‘loan’ as defined by Section 2 
(i) of the Act. Therefore, this contention 
raised by Mr. Roy must be overruled. 


16. it bas been next argued that as the 
amount for weich the compromise was arriv- 
ed at between the parties was made first 
charge- on the properties attached before 
judgment and a deed of security was 
ecuted in respect thereof, hence the provi- 
sicas of Order 34 of the Code cf Civil Pro- 
cedure should be applied in the sxecution 
x Tae provisions of Order 84 are 
anciicable to suits relating to mortgages of 
is the 
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For 
e held tha 
the provisions of Order 84, Code of Civil 
Procedure, have no application to the facts 
and circumstances of this case. 


il. Mr. Roy relied on two decisions, one 
of the Allahabad High Court in Kalyan Singh 
v. Dammar Singh, AIR 1915 All 115 .and 
the other of the Lahore High Court in Bena- 
res Bank Ltd., Saharanpur v. Har Prasad, 
AIR 1986 Lah 482. The former case was in 
respect of a simple mortgage hypothecating 
the interest the mortgagor had in the immov- 
able property. It was held that the deed of 
transfer in which the executant hypothecates 





_ his interest in the property and covenants to 


pay the interest constitutes a simple mort- 
gage and not a charge. Similarly, in the 
latter case, a distinction has been pointed out 
between a mortgage and a charge. Both the 
authorities cited on behalf of the appellants 
have thus no application to the facts of the 
instant case. 


12. I have already indicated that Miscel- 
laneous Appeal No. 19 of 1967 is only 


ry 


any 


1971 


directed against the order dated the 10th 
January, 1967, refusing to stay the prcceed- 
ing pending the disposal of Miscellaneous 
Case No. 148 of 1963, out of which Miscel 
laneous Appeal No. 74 of 1967 has arisen, 

18. For the reasons given above, Mis- 
cellancous Appeal No. 74 of 1967 faiis and 
consequently Miscellaneous Appea! No. 19 of 
1937 also fails. 


’ 


14. As a result, both the appeals are dis-- 


missed. with costs. 
BAHADUR, Je— 15. I agree. 


Appeals Gisvacsed. 
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Maasocd Alam, Petitioner v. Mos:amat 
Bibi Husna and another, Opposite Party 

Criminal Revn. Nos. 1068 and 1059 of 
1967, D/- 15-10-1969, against order o! 8rd 
Addi, S. J., Patna, D/- 26-4-1967. 

(A) Criminal P. C. (1898), Sec. 145 — Ap- 
plicability — Evacuee property — Section ap- 
plies — (Administration of Evacuee Froverty 
Act (1950), Sections 4, 8, 2 (f) — (aterpre- 
tation of Statutes). 


The main purpose of a proceeding under 
Section 145, Criminal Procedure Code, is to 
prevent a threatened breach of the peare in 
respect of the land. It is in the nature of 
a summary proceeding where a Magistrate 
is required only to give a tentative decision 
orly about actual possession which is sub- 
ject to a final determination and he ha: not 
to give an adjudication either in respet of 
title or right to possession. 

If a Magistrate in a proceeding under Sec- 
tion 145 relating to a property, even which 
has been declared to be an evacuee property, 
declares a certain person to be in possession, 
then he will be deemed to be in possession 
on behalf of the Custodian as contemp ated 
by Section 8 (4) of the Administration of 
Fvacuee Property Act, 1950. It is beyond the 
scope of a Magistrate in a proceecing under 
Section 145, Criminal Procedure Code tc ad- 
judicate on the question whether the property 
is an evacuee property or not, but he can 
decide the question as to ‘who was in actual 
possession at the time of the passing ot the 
preliminary order. (Para 8) 

Supposing that there is a conflict of haws, 
inasmuch as, that the provisions of Sec- 
tion 145, Criminal Procedure Code are ircon- 
sistent with the provisions of the Act, then 
in that case a harmonious interpretction 
should be given. A proceeding under Sec- 
tion 145, Criminal Frocedure Code, is for 
maintaining public tranquillity and peace. 
Such a proceeding should be allowed to con- 
tinue unless there is such a direct conflict 
between the provisions of the Code and the 
Act so as to militate against the provisions 
sc eA So SE al 
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of the Act. Considering these aspects of the 
matter, there is no conflict between the pro- 
visions of the Act and those of the Code 
and, therefore, it cannot be said that a pro- 
ceeding under Section 145, Criminal Proce- 
dure Code, is not maintainable when the pro- 
perty is said to be an evacuee property. Cri- 
minal R. No. 1457 of 1988 (Pat) aud Cr. R. 
Mo. 288 of 1965 (Pat), Relied on, AIR 1957 
Pat 549, Distinguished. (Para 9) 

(B) Criminal P, C. (1888), 5s. 485, 145 — 
Question whether porson is eveenee — Ques- 
tion caunot be decided ir revisicn or in pro- 
eeeding ander Section 145 end decision on 
it cannot affect actual possession. — (Adminis- 
totoz of Tvacuee Property Zoet (1070), Sec- 
tion 2 (d)). (Para 12) 

(©) Dispieced Persons (Compensciion ard 
Rehabilitation) Act (12543, Sectiou 36 
~~ Proceedings under Section 145, Cri- 
minal Procedure Code are confined only to 
fact of actual possession — Proceedings not 
barzed by Sec. 36 (Obiter) ~~ (Criminal Pro- 
cedure Code (1898), Section 145). 

(Para 13} 

(D) Administration of Evacuee Property 
Act (1950), Section 46 — Proceeding under 
Section 145, Criminel Procedure Cade — 
Proceeding, held, nor barred by See. 46 — 
(Cr. P. C, (1898), Section 145). (Para 18) 
Cases Referred: Chronological Paras 
(1955) Criminal Reva. No. 233 of 1965 

(Pat), Ramanand Prasad Yadav v. 

Md, Salimuddin 10 
(1863) Criminal Revn. No. 1457 of 

1933 (Pat), Mohd. Nazir v. Nokha Rai 10 
(1957) ATR 1957 Pat 549 (V 44) = 

157 Cri LT 1161, Sayed Salahuddin 

Ahmad v. Janki Mahton 7, 10 

Bindeshwari Prasad Sinha, for Petitioner; 
S. S. Asghar Hussain and Akbar Raza Jam- 
shaid, for Opposite Party. 

WASITUDDIN, J.:— These two revisions 
are directed against the final orders passed by 
the learned Magistrate in two separate pro- - 
ceedings under S. 145 of the Code of Crimi- 
nal Procedure. The petitioner is the same in 
both these revisions who figured as second 
party in the two proceedings. In Criminal 
Revision No. 1063 Mossamat Bibi Husna was 
the first party and she is the opposite party 
in this present revision and in criminal re- 
vision No. 1069 Mahammed Ainul Haque, 
husband of Mossamat Bibi Husna figured as 
first party and he is the opposite party in this 
present revision. Both these proceedings are 
although in respect of different plots of lands, 


Pat. 31 


. but they are between the same parties and 


common questions of law and facts arise, so 
both these revisions have been heard toge- 
ther. This judgment will, therefore, govern 
both these revisions. 

.2 In Criminal Revision No. 1068 the dis- 
pute is in respect of three plots, viz., plots 
Nos. 698, 580 and 867 measuzing 0.71 deci- 
mals situate in village Bhandari, police sta- 
tion Rahui, district Patna. In Criminal Revi- 
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sion No. 1069 the proceeding was drawn up 
in respect of eleven plots as described in 
the order of the learned Magistrate, but it also 
. appears from his order that during the pro- 

ceeding the dispute between the parties was 
confined to-only seven of the plots of that 
proceeding, There are thus in all ten plots 
which are the subject-matter of these two 
` proceedings. In Criminal Revision No. 1068 
a proceeding was instituted under Section 144 
of the Code of Criminal Procedure on a 
petition filed by Mossamat Bibi Husna dated 
1-6-1968. This proceeding was subsequently 
converted into one under Section 145 of the 
Code of Criminal Procedure on 16-8-1963. 
In Criminal Revision No. 1069 a procéedin 
under Section 144 of the Code of Crimina 
Procedure was started on the. petition of 
Mahammad Ainul Haque, the husband of 
Mossamat Bibi Husna and this proceeding 
was also converted into one under Sec. 145 
of the Code of Criminal Procedure on 8-l- 
1964. For the sake of convenience and easy 


reference hereinafter I would refer Mossamat. 


Bibi and her husband Mahammad Ainul 
Haque as first party because they were the 
first party in the proceedings 
above and the present petitioner Maqsood 
Alam as the second party. 


The case of the first party in both the pro- 
ceedings was shortly to the effect that the 
lands which are the subject-matter of dispute 
originally belonged to one Mossamat Alihan 
who died leaving Mossamat Tanizan as her 
sole heir. The first party.that is, Mossamat 
Bibi Husna and one Calan Rasool purchased 
the lands which are the subject-matter of the 
two proceedings from Mossamat Tanizan by 
virtue of a registered deed of sale dated 3-3- 
1987, It was a joint purchase by the two 
persons, mentioned above and admittedly 
the recital of the deed shows that they were 
purchasers to the extent of half each.: It 
was the further case of the first party that 
plot No. 867 of Criminal Revision No. 1063 
and four plots of Criminal Revision No. 1069 
had been mortgaged by Mossamat Alihan 
herself, that is, the original proprietress in 
favour of one Azimuddin 
mortgage deed dated 7-8-1934, who had as- 
signed the mortgage in favour of one M. A. 
Rashid. The first patty after having- pur- 
chased the property along with Gulam Rasool 
came in possession of the same and as early 


as in the year 1944 the first party redeemed 


the mortgage by paying off the assignee of 
the mortgagee, mentioned above, and, there- 
fore, the first party claimed that she was. in 
exclusivé possession of the entire property 
conveyed by the sale deed by Mossamat 
Tanizan as she was looking after the interest 
of Gulam Rasool also and further that she 
came in exclusive possession of those plots 
which were in mortgage and had been re- 
deemed by her. The first party came to now 
that the lands which are the subject-matter 


of the proceedings had been sold at an auc- | 


tion sale held under the provisions of the 
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. that she 
the record declaring Gulam Rasool as an - 
„evacuee, but the report of the office was that 


mentioned . 


by a registered. 


ALR 


Displaced Persons (Compensation and Reha- ` 


bilitation) Act, 1954 (44 of 1954) and after 
having come to know this, the first party 
tried to find out if Gulam Rasool had been 
declared as an evacuee and, for this a peti- 
tion was filed by the first party before the 
Assistant Custodian, Patna making a prayer 
may be allowed to inspect 


there was no such record traceable. It was 
contended- on behalf of the first party that 
Gulam Rasool was not an evacuee, The pro- 
perty had not beén declared to be an evacuee 


property and that the first party had been’ 


coming in exclusive possession of the same 
and as such the first party should be declared 
to be in possession. 


3. Now the case of the second party 


briefly stated was to the effect ds follows: ` 


That there was a partition between Mossa- 
mat Bibi Husna and Gulam Rasool and in 
pursuance of such a partition the three plots 
which are the subject-matter _of Criminal 
Revision No. 1063 and the seven plots which 
are the. subject-matter of Criminal Revision 
No. 1069 had been allotted to the share of 
Gulam Rasool who was in exclusive posses- 
sion of the same. Gulam Rasool is said to 
have migrated to Pakistan about 15 or 16 


years ago and his property, therefore, be- . 


came an evacuee property. The Evacuee 
Department, therefore, put up these lands for 
auction sale held under the Displaced Per- 
sons (Compensation and Rehabilitation) Act, 
1954 and this auction sale was held on 30-10- 
1962. The second party Maqsood Alam pur- 
chased the property at the auction sale. He 
also deposited the required purchased money 
in Court and came in possession of the lands 
and also claimed to have grown rabbi crop. 
It was urged that Mossamat Bibi Husna, the 
first party thereafter filed objections, but these 
were all rejected ultimately by the Deputy 
Chief Settlement Commissioner on 20-6-1963. 
The second party, therefore, claimed to have 
been in exclusive possession of the lands and 
denied the posséssion of the first party. 


4. In both the proceedings the findings of 
the learned Magistrate are the same and in 
both these he has declared the first party, 
that is, Mossamat Bibi Husna and Mahammad 
Ainul Haque respectively to be in possession. 
I may first of all give here in brief as to 
what are the findings of the learned Magis- 
trate on the specific points which arose for 
determination before him. The facts which 
I have stated above would, therefore show 
that this was not disputed that Mossamat 
Bibi Husna and Gulam Rasool had jointly 
purchased the property as early as in the 
year 1987. The learned Magistrate disbe- 
lieved the case of partition as put forward on 
behalf of the second party on the ground that 
no document of partition had been filed and 
the second party even had not alleged the 
year or date or the manner of the partition. 
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5. The learned Magistrate also wert into 
the question. whether Gulam Rasocl had 
migrated and had become an evacuee and as 
regards this question he referred to ths fact 
that the first party filed a copy of the pstition 
which she-had filed before the Assistanz Cus- 
todian, Patna requesting for the inspection of 
the record declaring Gulam Rasool as an 
evacuee and the report of the office wes that 
no such record was traceable and no noti- 

efication declaring the property as an evacuee 
property had been filed on behalf cf the 
second party. It also appears from the 
orders of the learned Magistrate in both 
these proceedings that the only docament 
which had been filed by the second party 
was the order sheet dated 30-10-1962 show- 


ing that-the property had been sold at an 


auction sale and purchased by the second 
party. But from the orders-of the leamed 
_-Magistrate it ‘also -appears that this very 
order. clearly shows that the lands were in 
illegal possession.of some other persons of 
the village. .The learned Magistrate was of 
the view that ‘the documents which had been 
filed on behalf of- the second party were in 
respect of the events which took place after 
the auction-sale and that the sale certificate 
was dated 21-4-1965. It may be stated here 
that this position is also nót disputed that 
after: the‘ auction sale when the first party 
filed objections then there had been an order 
staying the confirmation of the sale and that 
is why there was'a delay in the issue cf the 
sale ‘certificate, The sale certificate was issu- 
ed when the objections filed by the first party 
were finally disposed of. oS 


6. The learned Magistrate took into con- 
sideration one important: circumstance which - 


was to the effect that if as urged on behalf 


of the second party; the property had been ` 


declared to be an evacuee property, then 
the Custodian must have been in possession 
' and: there must have been documents for the 
period extending over such a long number of 
years showing that settlements were made by 
the Custodian with some person or the cther, 
but there was no document showing whether 
any such settlement was made by the Cus- 
todian. The learned’ Magistrate also con- 
sidered the affidavits and in ‘view o- all 
these facts and also the rent receipts which 
had been filed by the- first party, held the 
first party to be in possession and pessed 


orders as contemplated by sub-section (€) of- 
Section 145 of the Code of Criminal Pro- - 


cedure. 


7. The second party being aggrievec by 
both these orders has preferred these two 
revisions and it may be stated here tha- he 
had gone up in revision before the learned 
Sessions Judge also making-a prayer for a 
reference to the High Court, but his peti- 
tions there were dismissed. It may alsc be 
mentioned here that these two revisions Lave 
been referred to the Division Bench. At the 
time of hearing of these two revisions the 
main point which has been urged on beàalf 
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of the second party petitioner ig that in the 
circumstances of the case specially having 


tion of Evacuee Property Act, 1950 (Act 31 
of ve (hereinafter to be referred to as 
‘the Act’), a proceeding under Section 145 of 
iminal Procedure was not 
maintainable and the learned Magistrate, 
therefore, was not competent to proceed in 


‘the matter and decide the matter in such a 


proceeding, Reliance has been piae on 
ehalf of the second party on a decision of 
this Court in the case of Sayed Salahuddin 
Ahmad v. Janki Mahton, AIR 1957 Pat 549, 
It has been urged, on the other hand, that 
the aforesaid decision would not apply to 
the facts of the case. as the present case is 
distinguishable from that case and further 
that the orders passed by the learned Magis- 
trate were in-no way illegal or improper and 
liable to be set. aside. I mav, therefore, 
first of all refer here to the relevant provi- 
sions of the Act. It may be mentioned here 
that. previously there was an ordinance call- 
ed ‘the Bihar Administration of Evacuee 
Property: Ordinance, 1949-:(Bihar Ordinance 
No. IIL -of: 1949). There was an automatic 
‘vesting: of a property in the Custodian if the 
property came‘ within the meaning of an eva- 
cuee property as defined in Section 2 (d) and 


‘if the person’ holding such property was an 


evacuee within the meaning of Section 2 ©) 
of the Ordinance. Section 5 of the Ordi- 
nance lays down as follows:— 


“Subject to’ the provisions of this Ordi- 
nance, all evacuee property situated in the 
O a of Bihar shall vest in the Custo- 

an. 

Section 6 of the Ordinance runs as follows:— 


“(1) The Custodian may, from time to 
time, notify, either by publication in Official 
Gazette or in such other marmer as may be 
prescribed, evacuee properties which. have 
vested- in him under this’ Orcinance. ....” 
This Ordinance was: promulgated on the 21st 
of June, 1949. 
tion of Evacuee Property Act, 1950 was pass- 
ed and this position was not disputed that 
if there be any proceeding with regard to 
immovable property that will only be taken 
under ‘this Act.’ Section -7 of the Act re- 
quires that there should. be a service of 
notice on the persons interested before dec- 
laring a property to be an evacuee property. 
Section 4 of-the Act is rather important for 
the purposes of the matter which requires 
determination in these two revisions. Sec- 
tion 4 lays down as follows:— 


“(1) The provisions of this Act and of the 


rules and orders made thereunder shall have 
effect notwithstanding anythirg inconsistent 
therewith contained in any other law for the 


time being in force or in. any instrument hav- . 


ing effect by virtue of any such law, 


(2) For the removal of“ Goubts, it is 
hereby declared that nothing in any other 
law controlling ‘the rents of, or evictions 


‘regard to the provisions: of. the Administre ra 


w 


Later on, the Administra- ` 
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from, any property shall apply, or be deemed 
ever to have applied, to evacuee property.” 
Section 8 of the Act deals with the vestin 
of the evacuee property in the Custodian an 
sub-section (4) of Section 8 is also important 
and it lays down as follows: 

“Where after any evacuee property has 

vested in the Custodian any person is in pos- 
session thereof, he shall be deemed to be 
holding on behalf of the Custodian and shall 
on demand surrender possession of it in the 
Custodian or to any other person duly au- 
thorised by him in this behalf.” 
Now in the case of AIR 1957 Pat 549 a 
Division Bench of this Court held that hav- 
ing regard to the provisions of sub-section (4) 
of Section 8 of the Evacuee Property Act, 
even if certain person be found to be in pos- 
session of property declared to be evacuee, 
the possession must be deemed to’ be with the 
Custodian and in effect it is the Custodian 
who ought to be held to be in possession and 
that in this view of the matter, to proceed 
under Section 145 of the Code of Criminal 
Procedure with respect to that property 
would be inconsistent with the provisions -of 
the Evacuee Property Act and, therefore, Sec- 
tion 145 shall not apply to the property 
which has been declared to be an evacuee 
property. I may also briefly give here as to 
what were the facts in that case. an 

It appears that there were two brothers 
named Salahuddin Ahmad and Masleuddin 
Ahmad. Masleuddin Ahmad was declared 
an evacuee under the Act of 1950 and these 
two brothers possessed certain properties 
jointly, and the half share of Masleuddin 
Ahmad had been declared to be an evacuee 
property under the aforesaid Act. The pro- 
perties which were the subject-matter of the 
proceeding under Section 145 of the Code of 
Criminal Procedure were the half share 
of Masleuddin Ahmad declared to be 
an evacueee property and the half share of 
Salahuddin Ahmad, In that case there does 
not seem to have been a controversy on the 
point whether the person had been declared 
to be an evacuee and his properties had also 
been declared to be evacuee properties. Here 
in these two present revisions there was a 
serious dispute on the question whether the 
property was an evacuee property or not and 
the facts which I have stated above would 
show that there was no document or record 
of the case forthcoming to show if the pro- 
perty had been declared to be an evacuee 
property. I have already referred above to this 
fact that the first party had filed a petition 
before the Assistant Custodian, Patna pray- 
ing that she may be allowed to inspect the 
record of the case declaring Gulam Rasool as 
an evacuee, but the office reported that there 
was no trace of any such record. When any 


- record is not available, then two contingencies 


are possible. One of these is that. there was 
such a record, but it is either missing or may 
have been destroyed under the rules. The 
second contingency can be that no such re- 
cord ever existed, and the relevant papers 
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did not show that there was any such reeord. 
Here in this case it clearly appears that per- 
haps there was no record ever at all 
ani as such no record could be 
traced, A case where there was a record 
and it is not traceable stands on a different 
footing. Now in the case reported in AIR 
1957 Pat 549 there does not seem to have 
been any controversy on this important point 
between the parties. The second distinguish- 
ing feature is that in that case the Custo- 
dian along with others was also a party, 
but here in these two present revisions the 
Custodian was not a party. 


_ 8. Now I may refer again to the provi- 
sions of Section 4 of the Act. It lays down 
that notwithstanding anything inconsistent 
therewith contained in any other law for the 
time being in force, the provisions of this 


` Act shall prevail. A very important ques- 


tion, therefore, arises for consideration whe- 
ther the provisions of Section 145 of the 


- Code of Criminal Procedure are in any way 


inconsistent with the provisions of this Aet. 
Sub-section (4) of Section 145 of the Code of 
Procedure lays down that the 
Magistrate shall, without reference to the 
merits or the claims of any: of such parties 
to a right to possess the subject-matter of dis- 
pute peruse the statements, documents ete., 
and if pee decide the question whether 
any and which of the parties was at the date 
of the order before mentioned in such pos- 
session of the said subject-matter of the pro- 
ceeding. Sub-section (6) of Section 145 of 
the Code of Criminal Procedure lays down 
as to what should be the order in a proceed- 
ing under Section 145 of the Code of Crimi- 
nal Procedure and according to this sub-sec- 
tion after holding an inquiry as contemplated 
by sub-section (4) of Section 145, the Magis- 
trate on finding such person in possession of 
the said subject-matter of the proceeding 
shall issue an order declaring such party to 
be entitled to possession thereof until evict- 
ed therefrom in due course of law, and for- 
bidding such disturbances of such possession 
until such eviction. The main purpose of a 
proceeding under Section 145 of the Code 
of Criminal Procedure is obviously to prevent 
a threatened breach of the peace in respect 
of the land. It is in the nature of a sum- 
mary proceeding where a Magistrate is re- 
quired only to give a tentative decision only 
about actual possession which is subject to 
a final determination. The Magistrate is not 
required in a proceeding under Section 145 
of the Code of Criminal Procedure to give 
an adjudication either in respect of title or 
right to possession and it is only with regard 
to the actual possession. 


I may now refer here again to the provi- 
sions of sub-section (4) of Section 8 of the 
Act according to which where after any eva- 
cuee property has vested .in the Custodian 
any person in possession thereof, shall be 


.deemed to be holding on behalf of the Cus- 


todian and shall on demand surrender posses- 





t 


. possession may 
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sion of it to the Custodian or to any other per- 
son duly authorised by him in this kehalf. 
If a Magistrate in a proceeding under Sec- 
tion 145 of the Code of Criminal Procedure 
relating to a property even which has been 
declared to be an evacuee property declares 
a certain person to be in possession, then 
he will be deemed to be in possession on 
behalf of the Custodian as contemplated by 
sub-section (4) of Section 8 of the Act Sec- 
tion 8(1) of the Act envisages a deemed vest- 
ing of an evacuee property in the Custodian 
and Section 8(4) envisages that where actual 
be with some other person 
other than the Custodian and such per:on is 
declared to be in possession then his posses- 
sion shall be on behalf of the Custodian. To 
mb it appears that the combined effect of 
these provisions is that the interest :n an 
evacuee property shall vest in the Custodian 
and whoever may be in possession of such 
property shall hold it on behalf of the Cus- 
todian although he is declared to 5e in 
possession of such property in view of Sec- 
tion 145(4) of the Code of Criminal Pro- 
cedure, his possession shall be on behalf of 
the Custodian as mentioned above. I may 
also refer here to the provisions of Sectton 9 
of the Act which confer power of the Cus- 
todian to take possession of the evacuee pro- 

erty vested in him. True it is, that ii will 
be eyond the scope of a Magistrate in a 
proceeding under Section 145 of the Code of 
Criminal Procedure to adjudicate on the 
question whether the property is an evecuee 
property or not, but in my opinon, it wll be 
within his jurisdiction to decide only this 
much of the question as to who was im ac- 
tual possession at the time of the passirg of 
tbe preliminary order. 





9. Now supposing that there is a coaflict 
of law, inasmuch as, that the provisiors of 
Section 145 of the Code of Criminal P-oce- 
dure are inconsistent with the provisiors of 
the Act, then in that case a harmonious in- 
terpretation should be given. Section 145 of 
the Code of- Criminal Procedure like other 
sections in that Code are (sic) with the 
idea and the supreme necessity of maintain- 
ing public tranquillity and peace. Such pro- 
ceedings should be allowed to continue un- 
less there is such a direct conflict between 
the provisions of the Code and the Act so as 
to militate against the provisions of the Act. 
In my opinion, considering these aspects of 
the matter, there is no conflict between the 
provisions of the Act and the provisions of 
the Code of Criminal Procedure and, there- 
fore, it cannot be said that a proceedin 
under Section 145 of the Code of Cririna 





Procedure is not maintainable when the pro- 
perty is said to be an evacuee property. In 
this case I may also mention here that the 
learned Magistrate does not seem to have 
been wrong or in any way has misdirected 
himself in deciding the question of actual 
possession. There was that important circ.im- 
stance there that there was no document 
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showing whether during these long number 
of years after the property is alleged to have 
been declared as evacuee property there was 
any settlement by the Custcdian. The first 
party is admittedly a co-sharer and claims 
to have been in exclusive possession and then 
there are the rent receipts as well as the 
affidavits filed coupled with this fact that at 
the time of the preliminary orders neither 
sale certificate had been issued nor delivery 
of possession had been effected; so at the 
time of the preliminary orders it appears 
that the Magistrate rightly held that the first 
party was actually in possession. 


10. I may also in this connection refer 
here to an unreported Division Bench deci- 
sion of this Court by K. Sahai and A. B. N. 
Sinha, JJ., in the case Md. Nazir v. Nokha 
Rai, Cri. Revn. No. 1457 of 1963 (Pat). In 
that case the case of Salahuddin Ahmad, re- 

orted in AIR 1957 Pat 549 also came up 
or consideration and their Lordships in the 
unreported decision also distinguished that 
Salahuddin’s case was a case in which the 
custodian was a party, As regards the deci- 
sion in Salahuddin’s case on the point whe- 
ther a proceeding under Section 145 of the 
Code of Criminal Procedure was maintain- 
able or not, their Lordships were pleased to 
observe as follows:— 


“With great respect, this view is open to 
some doubt. Under the provisions of the Act, 
any one, who is in possession, has to make 
over possession on demand to the Custodian; 
but there is nothing to show that there is 
any conclusive presumption that actual ‘pos- 
session is, at a particular time, with the Cus- 
todian. If a proceeding under Section 145 
is drawn up, the only question which is to 
be determined is the question of actual pos- 
session. If it is found that some person 
other than the Custodian is in actual posses- 
sion, the Custodian can proceed under Sec- 
tion 9 of the Act to demand possession which 
is necessarily to be surrendered to him. In 
this view of the matter, I do not think that 
there is any conflict between the provisions 
of the Act and the provisions of Section 145 
of the Code.” 


The aforesaid decision was also followed in 
the case of Ramanand Prasad Yadav v, Md. 
Salimuddin, Criminal Revn. No. 283 of 1965 
(Pat) by S. P. Singh, J., and ix: that case also 
the Pipe claimed to be the purchasers 
of the disputed land from one Banarsi Das 
who happened to purchase the land at auc- 
tion sale held by the managing officer ap- 
pointed under the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954. 


11. It has also been streruously argued 
on behalf of the petitioner second party that 
no declaration under Section 7 of the Act 
was necessary to have been made because it 
was a case where there was an automatic 
vesting under Section 5 of the Ordinance 
which I have referred above. ‘True it is, 
that if the migration was at a time when 


Pat. 35 
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this Ordinance was in force, then there would 

have been an. automatic vesting, but here 

again there was a serious controversy 

: tween the parties on the question firstly whe- 
ther Gulam Rasool really migrated ‘and 
secondly as to when he had migrated. As I 
have already pointed above, the Magistrate 
was not competent to go into the question 
and adjudicate whether the property was an 
évacuee property or not an the Magistrate 
really has not decided that point, but has 
really only decided the point relating to the 
actual possession, The orders, therefore, of 
the learned Magistrate cannot be said to be 
in any way-illegal or improper. 


12, It has also been urged that the first’ 


party also cannot dispute the factum ,of the 
declaration of the property as an evacuee 
property and the right of the second party 

ecause there has been an order rejecting her 
objections and since she -submitted to ‘that 
jurisdiction, she is bound by the order passed 
in that case. The second party in this con- 
nection has relied on the order passed by. 
Mr. H. R. Nair, Deputy Custodian General 
of Evacuee Property, New Delhi. It appears 
frem this order that he had passed this order 
in a revision petition filed under Section 27 
of the Act. ‘The learned Deputy Custodian 
General has also stated in this order that the 
report of the Assistant Custodian-cum-Mana- 
ging Officer shows that the original record 
of declaration of the property was not trace- 
able, but has also stated that the petitioner 
meaning thereby the first party had nowhere 
challenged the evacuee status of Mohammad 
Gulam Rasool. Further on, the learned 
Deputy Custodian General observed that if 
there was any technical defect in the declara- 
tion proceedings, although nothing could be 
said in the absėnce of the file, the property 
of Mohammad Gulam will vest in the Custo- 
dian under the provisions of local laws of 
automatic vesting, This clearly shows that 
no document had been filed showing that 
the property was an evacuee property and 
inference was also drawn against the ‘first 
party as stated above because she.did not 
contest the position that Gulam Rasool had 
opted for Pakistan which in this Court the 
learned Counsel appearing for the petitioner 
has stated that this had been seriously dis- 
puted that he was an-evacuee under the Act. 
In my opinion, the question whether Gulam 
Rasool was an evacuee or not is a matter on 
which it will not be proper for this Court to 
give any finding in these two revisions and 
as pointed above, the learned Magistrate also 
‘could not have been competent to give any 
finding on this point and, therefore, the_re- 
jection of the objections of the first party does 
not affect the question of actual possession. 
The first party in the proceeding under Sec- 
tion 145 of the Code of Criminal Procedure 


had not been seeking any declaration against. 


the order of rejection passed against her or 
for setting it aside and the learned Magis- 
treate also would not have been competent to 


Maqsood v. Bibi Husna (Wasiuddin J.) 


A.I. R. 


pass any such order, but had been only ask- 
ing for a declaration as to who was in pos- 
session and as pointed above, the learned 
Magistrate in the light of the circumstances 
and the documents before him has held the 
first party to be in possession. Questions have 


. also been raised to the effect that there was 


a finality of the decision as contemplated by 
Section 27 of the Act, but as pointed above, 
the decision is not being challenged and the 
Magistrate was only required to make a de- 
claration as to who was in possession. 


18. Learned counsel 


for the petitioner 
second party relied on the 


rovisions of Sec 


_ tion 46 of the Act which lays down as fol- 


lows:— - . 

“Save as otherwise expressly provided in 
this Act, no civil or revenue court shall have 
jurisdiction— 

(a) to entertain or adjudicate upon. any 
question whether any property or any right 
to or interest in any property is’ or is not 
evacuee property; or 

2 kad . kad 

(c) to question the legality of any action 
-taken by-the Custodian-General. or the Custo- 
dian under this Act; or 

(d) in respect of any matter which‘ the 
Custodian-General or the Custodian is em- 
powered by or under this Act ‘to determine.” 
I have already pointed above, that an in- 
quiry in a proceeding under Section 145 of 
the Code of.Criminal Procedure has a very’ 
limited scope and is only with a view to 
maintain peace so that one party who is in 
actual possession may be so declared for 
the time being until final determination and 


“as in the proceeding under Section 145 off | 


the Code of Criminal Procedure no decision 
had been sought: on the questions as con- 
templated by Section 46 of the Act, so in 
this view of the matter, it cannot be ‘said 
that a proceeding under Section 145 was not 
maintainable. 
tion 36. of the Displaced Persons (Compen- 
tion and Rehabilitation) Act, 1954 will also 
not bar a proceeding under Section 145 of 
the Code of Criminal Procedure when it is 
confined to a very limited question, viz., 
about actual possession. 


14. On a consideration of all these facts, 
in my opinion, the proceedings under Sec- 
tion 145 of the Code of Criminal, Procedure 
in the circumstances of the case, were main- 
tainable and the learned Magistrate had 
jurisdiction to declare possession and the 
orders of the learned Magistrate are based on 
good grounds-and on the basis of the docu- 
ments and circumstances, as available ‘on tle 
record, and, therefore, there is no illegality 
or impropriety in the final orders passed by 
the learned Magistrate in the two proceed- 
ings and, therefore, both these present revi- 
sion applications are dismissed. 


BAHADUR, J..— 15. I agree. 
Revisions dismissed. 





Similarly, in my. opinion, Sec-| . 
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AIR 1971 PATNA 37 (V 58 C 9 


R. J. BAHADUR AND ANWAR 
AHMAD, JJ. 


. The State of Bihar, Appellant v. 3. K. 
Sahay, Respondent. . i 


A. F. O. O. Nos. 873 and 374 of 1967;. 


D/- 21-1-1970 from order of S. J. Hazari- 
bagh, D/- 2-9-1967, _ - 

(A) Arbitration Act (1940), Sch. I, Rale 3 
and Section 30 — Award made after expiry 
of four months — Party taking willing part 
in arbitration proceeding after expiry of four 
months — Will be estopped from challeng- 
ing the award on the ground of it having 
been made after expiry of the period — 
Party by being merely present in: arbitrator's 
office, when no steps are taken by him or 
the arbitrator in the arbitration procee ting, 
cannot be said to have taken a “willing vart” 
in the arbitration proceeding. AIR 196€ Pat 
150 (EB), Distinguished, l 

(Paras 5 and 6) 


(B) Arbitration Act (1940), Section 14 — 
Application for removal of arbitrator — 
Pending application, award made — Court 
setting aside award on the ground that it was 
made after expiry of four months prescribed 
by Sch. I, Rule 8 — Application for removal 
becomes infructuous and Court acts wrongly 
in allowing it. (Para 7) 
Cases Referred : Chronological “Earas 
(1968) AIR 1968 Pat 150 (V 55) = 

ILR 46 Pat 1259 (FB), M/s. Bokaro 

and Ramgur Ltd. v. Dr. Prasun 

Kumar Banerjee 
(1962) AIR 1962 SC. 78 (V 49) = 

1962-2 SCR 720, Hari Shankarlal 

v. Shambhu Nath i, 

Government Pleader No. 1, for Appellant; 
Ramakant Varma, for Respondent. 

ANWAR AHMAD,  J.:— These ‘two 
appeals by the State of Bihar arise ouf of 
Miscellaneous Cases 84 of 1965 and 16 of 
1966 of the Court of the Subordinate Judge, 
Hazaribagh, and are directed against the 
same order of the learned Subordinate Judge. 
They have been heard ‘together and’ will 
be governed by this common judgment. 

2. The facts of the two cases are .com- 
mon and are as follows. 
Sahay was given a contract for the construc- 
tion of the cattle farm building at Gausia- 
karma in’ the district ` of Hazaribagh. An 
agreement to this effect was entered into by 
the Executive Engineer representing the ap- 
pellant with the respondent, namely, agree- 
ment No. 2F2 form of 59-60 (Ex. 3). In 
pursuance of this agreement, the respondant 
received the work order on the 20th August 
1959. 

In the month of January, 1960, when -he 
work ‘had only been completed in part, -he 
respondent was directed to stop further con- 
struction. On the 4th May, 1960, the res- 
pondent was further informed by the Exe- 
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cutive Engineer that the agreement was ter- 
minated. On the 19th March 1964, the res- 
pondent filed an application for the enforce- 
ment of Clause 23 of 
provided that, in case any dispute or differ- 
ence arose between the parties, the same 
would be referred to the Superintending 
Engineer of the circle and his decision would 
be final and binding upon the parties. On 
the 9th November, 1964, the Chief Engineer 
directed. the Superintending Engineer of the 
circle to arbitrate in the matter. 

It appears from the order-sheet of the arbi- 
trator that he entered upon the reference 
some time prior to the 14th July, 1965. On 
this date, evidently in response to the notice 
issued to the parties, they appeared before 
the arbitrator. The respondent again ap- 
peared before him on the 5th July, and the 
2nd September, 1965 and the case was heard 
in part. On the Ist November, 1965, the 
respondent filed an application before the 
Court below for the removal of the arbitra- 
tor on the ground that he was apprehensive 
that he would not get justice and fairplay 
at the hands of the arbitratcr, namely, the 
Superintending Engineer of the circle. This 
application gave rise to Miscellaneous Case 
No. 84 of 1965 of the Court below out of 
which Miscellaneous Appeal No. 374 of 1967 
of this Court arises. 

8. It appears from the order sheet of the 
arbitrator dated the 12th November, 1965 
that the respondent attended his office on 
the 2nd November, 1965. It is also stated 
therein that nobody appeared before him on 
that date to represent the appellant. ‘The 
case was -adjourned to the 10th December, 
1965. The respondent did not present him- 
self before the arbitrator on his date. The 
award of the arbitrator is dated the 2nd 
February, 1966. On the Ist March, 1966, 
another application was filed by the respon- 
dent praying to set aside the award as the 
same was null and void’ and was given be- 
yond the period of four months of the arbi- 
trator entering upon the reference. This ap- 
plication was numbered as Miscellaneous Case 
19 of 1966 of the Court below out of which 
Miscellaneous Appeal No. 378 of this Court 
arises. 

4, The only point raised be-ore the learn- 
ed Subordinate Judge was whether the award 
dated the 2nd February, 1966 was null and 
void. The learned Subordinate Judge, rely- 
ing on the decision of their Lordships of 
the Supreme Court in Hari Shankar Lal v. 
Shambhu Nath, AIR 1962 SC 78 has come 
to the conclusion that, as the. award was 
even after the expiry of four months from 
the date on which the arbitrator entered 
upon the reference, it must bə held to be 


_pull and void and without jurisdiction. 


5. Mr. Sarwar Ali (Government Pleader 
No. 1) on behalf of the appellant has sub- 
mitted that, in the instant case, the respon- 
dent had been taking part in the proceed- 
ing before the arbitrator and, as such, he is 
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estopped from challenging the award as be- 
ing illegal on the ground that it was given 
after the period E four months from the 
date on which the arbitrator entered upon 
the reference. Learned Counsel, in support 
of bis submission, has drawn our attention 
to the recent Full Bench decision of this 
Court in M/s. Bokaro and Ramgur Ltd. v. 
Dr. Prasun Kumar Banerjee, AIR 1968 Pat 
150 (FB). In that case, their Lordships dis- 
tinguished the Supreme Court decision in 
Hari Shankar Laľs case, AIR 1962 SG 78 
on the ground— 


“The point which falls for our decision in 
this case as to what would be the effect of 
a party taking part in the proceeding before 
the arbitrator after the expiry of four months 
did neither fall for decision in the Supreme 
Court nor was it canvassed or decided.” 


On the submission of learned counsel, so 
far as the present case was concerned, the 
respondent, having appeared before the arbi- 
trator, was estopped from challenging the 
award on the ground that it was barred by 
time. 


In the Full Bench decision of the Court 
referred to above, their Lordships consider- 
ed às to how far the principles of waiver 
and acquiescence applied against the party 
who had appeared in the proceeding before 
the arbitrator and it was hid down therein 
that, if a party took a willing part in the 
deliberations before the arbitrator after the 
expiry of four months without any objec- 
tion, protest or the like, it was estopped 
from challenging the validity of the award 
on the ground of its having been made after 
the expiry of the period or, in the alterna- 
tive, it waived the right to put a stop to the 
proceeding going ahead on the expiry of 
that period. On the contrary, its conduct 
amounted to acquiescence. 


6. Mr. Ramakant Varma, learned counsel 
for the respondent, very rightly has not 
challenged the principles laid down in the 
Full Bench decision. His contention, how- 
ever, is that, so far as the instant case is 
concerned, there is no evidence on record 
that the respondent participated in the pro- 
ceeding before the arbitrator after the expiry 
of four months from the date on which the 
arbitrator entered upon the reference. It 
has already been stated that the arbitrator 
entered upon the reference some time prior 
to the 14th July 1965 and, on the Ist 
November 1965, the respondent filed an ap- 
plication before the Court below for the 
removal of the arbitrator. According to 
Mr. Sarwar Ali, although the respondent had 
objected to the arbitration by the Superin- 
tending Engineer, he attended his ofice on 
the very next day, that is to say, on the 
2nd November, 1965, and‘ participated in the 
proceeding. He was, therefore, estopped 
from challenging the validity of the award 
on the ground that it was given beyond four 
months. 


K. P. Singh v. State 
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In support of his submission, learned coun- 
sel has relied on the order sheet of the arbi- 
trator dated the 12th November, 1965, 
wherein it has been stated that the respon- 
dent attended the office of the arbitrator on 
the 2nd November, 1965. This order-sheet 
was written ten days, later, namely, on the 
12th November, 1965. It further appears 
from this order-sheet that no one appeared 
for the appellant on that date. It is, there- 
fore, clear that, on the 2nd November, 1965, 
no steps were taken either by the arbitrator 
or the parties in the arbitration proceeding 
and, as such, it cannot be held that the res- 
pondent took “a willing part” in the delibe- 
rations before the arbitrator. The presence 
of the respondent in the office of the arbi- 
trator cannot amount to his taking part in 
the proceeding. This being the position, it 
cannot be held that the respondent is estop- 
ped from challenging the award on the 
ground of his taking part in the proceeding 
after the expiry of four months or that he 
acquiesced in it. 

7. It has been next submitted by learned 
counsel for the appellant that the learned 
Subordinate Judge has wrongly allowed Mis- 
cellaneous Case No. 84 of 1965 which arose 
out of the application’ filed by the respon- 
dent on the ist November, 1965 for the 
removal of the arbitrator. The submission of 
the learned counsel has to be accepted. The 
learned Subordinate Judge having set aside 
the award in Miscellaneous Case No, 19 of 
1966, the application filed on the Ist Novem- 
ber, 1965 by the respondent for the removal 
of the arbitrator did not really arise for con- 
sideration. The award itself having been 
set aside, the application for the removal of 


‘the arbitrator had become infructuous. 


8. The result, therefore, is that Miscella- 
neous Appeal No. 878 of 1967 is dismissed 
and Miscellaneous Appeal No. 874 of 1967 
succeeds on the fockrical ground that the 
application filed in Miscellaneous Case No. 
84 of 1965 had become infructuous. There 
will be no order as to costs. The stay order 
passed by this Court on the 22nd July, 1968 
in- both the appeals consequentially stands 
vacated. 

BAHADUR, J.:— 9. I agree. 

Order accordingly. 


[omenana 


‘AIR 1971 PATNA 88 (V 58 C 10) 
, B. P. SINHA, Jf. 
Kameshwar Prasad Singh, 
State of Bihar, Respondent. 
Criminal Misc. No. 1381 of 1969, D/- 
28-11-1969 against order of Ist Class Magis- 
trate, Jehanabad, D/- 21-8-1969. ` 
Criminal P. C. (1898), Sections 547 and 
886 — Auction sale of standing crop attach- 
ed under Section 145 (4) — Bid money not 
a fine or money payable under order of 
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court — Distress warrant issued to realise 
bid money set aside. Crl. Misc. No. 1716 
of 1968, D/- 80-10-1968 (Pat) and 1942 Pat 
WN 77, Foll. (Para 8) 
Cases Referred : Chronological Paras 
(1968) Crl. Misc. No. 1716 of 1968, 
D/- 30-10-1968 (Pat) 
(1942) 1942 Pat WN 77, Jagdip Singh 

v. Jaipal Singh 

Hari Narain Singh and Raghubansh Singh, 
for Petitioner; S. M. Siddique, for Re:pon- 
dent, 

ORDER : This, is an application for quash- 
ing the proceeding startec against the peti- 
tioner for realisation of the money by issue 
of distress warrant against him. 

2. It appears that in the proceedin 

under Section 145 of the Code of Crimina 
Procedure, the disputed land was attached 
under Section 145 (4) of the Code. The 
standing Rabbi crops were settled by public 
auction in four blocks on 22-1-1968. The 
etitioner’s bid was the highest amount for 
lock No. 4. His bid was Rs. 1600. The 
bid was accepted by an order of the Magis- 
trate. The bid money was not deposited 
that day. The Nazir repcrted that nolody 
appeared before him to deposit the money. 
Thereupon next day, i. e., on 23-1-1968 the 
Magistrate passed the following orders— 

-“Perused the report of the Nazir in the 

margin. Issue D. Ws. for the realisatior of 
the sums fixing 28-2-68.” 
Accordingly distress warrant was issued for 
realisation of the aforesaid amount of 
Rs. 1600 from the petitioner. The peti- 
tioner filed an objection and prayed that the 
distress warrant may be recalled, which was 
rejected. Hence this. revision application 
has been filed. 

8. The contention of learned counsel for 
the petitioner is that the petitioner had of- 
fered Rs. 1200 to the Nazir that day cnd 
wanted time for depositing the balance sum. 
The money was not accepted. The pəti- 
tioner left the place under the impress on 
that his bid would be cancelled. It was only 
long after that date that he learnt about ~he 
issue of the distress warrant and as such he 
disputes the liability to pay the amount. 
Further it has been contended that at any 
rate the amount cannot be realised by issue 
of distress warrant. In this connection, the 
submission is that there is no provision in 
the Code of Criminal ProceCure for the rea- 
lisation of such amount by issue of distress 
warrant. Section 886 of the Code provices 
for realisation of fine. Section 547 of the 
Code provides that any money, other than 
a fine, payable by virtue of any order made 
under this. Code, and the method of ye- 
covery of which is not otherwise expressly 
provided for, shall be recoverable as if it 
were a fine. 

Learned Counsel has submitted that this 
amount was not payable by virtue of amy 
order made under this Code. The contei- 
tion seems to be well founded. There was 
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no order of the Court directing the petitioner 
to pay any amount. Therefore zhe amount 
was not payable by virtue of any order made 
under the Code. It was only a contract be- 
tween the Court and the petitioner on ac- 
count of settlement that there could be a 
liability on the petitioner to par the bid 
money. Such liability cannot be considered 
as being under an order made under the 
Code. Therefore Section 547 of the Code 
has got no application in this cese. There 
is no other provision in the Code of Crimi- 
nal Procedure to cover the instart case. 

It would appear that in that very bid, 
three other blocks were sett.ed ‘with other 
persons. One of those persons was Ram 
Narain Singh. He was settlee for one of 
the blocks for Rs. 4000. Distress warrant 
was issued against him as well. He came 
up to this Court for quashing that proceed- 
ing in Criminal Miscellaneous No. 1716 of 
1968, which has been disposed of by order 
D/- 80-10-1968. This very poinz was in- 
volved therein and this Court held relying 
upon the previous decision of this Court in 
Jagdip Singh v. Jaipal Singh, 194% Pat WN 
77 that the order of the court issuing the 
distress warrant for realisation of the consi- 
deration money was unwarranted im law and 
therefore order was set aside. 


4, The instant case, is fully covered by 
the aforesaid case, with which I respectfully 
agree. Under the circumstances ths applica- 
tion is allowed. The order of the Sub-divi- 
sional Magistrate of Jehanabad dated 28-1- 
1968, directing the issue of distress warrant 
for realisation of the amount from the peti- 
tioner is set aside. I would like to make it 
clear that it is open to the Magistrate to 
take any course or mode provided under the 
law for realisation of the consideration money 
from the petitioner, if he is liable to pay 
the same, 

Petition allowed. 





AIR 1971 PATNA 39 (V 58 C II) 
R. J. BAHADUR AND ANWAR 
AHMAD, Jj. 
Baidyanath Mandal and others, Appellants 
v. Rukmini Sukhani, Respondent. 
A. F. O. O. No. 287 of 1968, D/- 26-2- 
ae from order of S. J., Deoghar, D/- 21-9- 
68. 
Mineral Concession Rules (1960), R. 37 (a) 
— Scope — Not applicable to attachment. 
There may be attachment of prope-ty with- 
out any reference to its sale and ccnversely 
there may be sale without ary order of 
attachment. Rule 37 (a) only prohibits dif- 
ferent kinds of transfer of the minir.g lease, 
and, as attachment does not amount to crea- 
tion of any interest in the attached >roperty 
in favour of the decree-holder the prohibition 
contained in Rule 87 can only be availed 
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40 Pat. [Prs. 1-8] 


of at the time of actual: sale and not prior 
to it when the property is attached. AIR 
1967 Andh Pra 148 and AIR 1930 PC 287 
and AIR 1956 Pat 4, Relied on. - - 
‘ (Paras 8, 4) 
Cases Referred : Chronological Paras 
(1968) 1968 Pat LJR 486, M/s. Bhowra 
Kankanee Collieries Ltd. v. Sunil 


Kumar Roy o8 
(1967) AIR 1967 Andh Pra ‘148 (V 54), 

(FB), Pedda. Edla Ram Kishtiah v. ` 

Manne Pochiah . 4. 


(1962) ILR 41 Pat 412, Sm. Kamla 
. Bala Devi v. Ojha Bros. Ltd. 
(1956) AIR 1956 Pat 4 (V 43) = ILR 
84 Pat 746, Dhirendra Nath Chandra 
v. Satish Chandra Gorain -4 
(1954) AIR 1954 Trav.Co 243 (V.4f) = 
ILR (1954) Trav Co 21: (FB), Govt. 
of United States.of Trav-Co v. 
Bank of Cochin Ltd. : 
(1938) AIR 1938 Mad 860 (V 2 
ILR (1938) Mad 744 (FB), Manickam 
Chettiar v. I.. T. Officer, Madura 
(1930) AIR 1980 PC 287 (V-17 = . 
57 Ind App 838, Motilal v.. Nanhelal 4 


(1914) AIR 1914 PC 129 (V 1) = 
41 Ind App .251, Raghunath Das v. ni 
Sunder Das Khetri l 8 

(1888) ILR 15 Cal 202;. Soobul Chunde: 

Law v. Russick Lall Mitter - 8 


Balbhadra’ Prasad Singh and Nagendra. 


Rai, for Appellants; Lal Narayan Sinha, Ad- 
vocate-General, Braj Kishore Prasad No. 2 
and Kamal Nayan Choubey, for Respondent. 


ANWAR AHMAD, J.: The 
dent obtained a decree in Title Suit No. 81 
of 1964 in the Court of the Subordinate 
Judge, Alipore. The decree was put under 
execution in that Court (Execution Case 
No. 14 of 1966); but, at the request of the 
respondent, it was transferred to the Court 
of the Subordinate Judge, Deoghar, for exe- 
cution, where it was numbered as Execution 
Case 22 of 1966. 


2. The decree was for a sum of Rupees 
1,81,880.05, including costs of the first exe- 
cution, and was sought to be realised by 
the sale of the right, title and leasehold 
interest in 890.51 acres of land of the ap- 
paan (judgment-debtors) in Mouza Khun 

earing Thana No. 593, Taluq Fulochwan, 
Thana Sarath,. Sub-division, Deoghar, ia the 
district of the Santhal Parganas, wherein the 
appellants had been carrying on business in 
coal-mining in the Central Chitra Colliery 
under the name and style of B. N. Mandal 
and Co. The appellants raised a number of 
objections to the said execution under S: 47 
of the Code of Civil Procedure which gave 
rise to Miscellaneous Case No. 1 of 1967 of 
the Court below. Shortly put, their conten- 
tion was that the decree was null and void 
and the execution not maintainable and that, 
as the respondent sought -to realise the 
decree by attachment and sale of the 
mineral rights owned by the appellants, pre- 
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sole respon- 


.of Rule 11 of Order XXI deal with appli 


A. I. R. 


vious sanction of the Central Government 
was necessary. 

The Court below, relying on the Bench deci- 
sion of this Court in M/s. Bhowra Kankanee 
Collieries Ltd. v. Sunil Kumar Roy, 1968 Pat 
LJR 486, negatived this contention of the 
appellants. Following that decision, the 
Court below held-that the Mineral Conces- 
sion Rules (hereinafter referred to as the 
Rules) which came in force in 1948 did not 
apply to the present lease created in 1946. 
It also relied upon the notification published 
in the India Gazette (Part II) dated the 13th 
April, 1968, by which Rule 37 of the Rules 
was amended and the provision regarding 
previous’ approval of the Government was 
omitted. : eS 

8. It will be useful to quote the relevant 
portions of Rules 37 and 48 of the Rules 
which are in these words:— _ 

“87. The lessee shall not without the pre- 
vious consent in writing of the State Gov- 


~. ernment, which in case of mining „lease in 


respect of minerals specified after previous 
approval of the Central Government, 
- (a) assign, sublet, mortgage, or in any 


. Other manner transfer the’ mining lease of 


any right, title or interest therein. . it, 


“48. No prospecting licence or mining lease 
to which the provisions of this Chapter shall 
apply, or any right, title, or interest in such 
licence or lease, shall be- transferred except 
to a person holding: a certificate of approval 
from the State Government having jurisdic- 
tion over the land in respect of which such 
concession is granted.” : 
` The contention of Mr. Balbhadra Prasad 
Singh, learned counsel for the appellants, is 
that, although the word “attachment” is not 
to be found in the rules, attachment being 
an integral part of the execution sale, the 
one cannot be separated from the other and, 


od 


as such, Rule 37 must be deemed to have ` 


prohibited the attachment of the property 
unless the consent .of the Government had 
been obtained. The submission of learned 


. counsel that -attachment and sale are insepa- 


rable is not correct and is not borne out by 
the -various provisions of the Code of Civil 
Procedure. There are cases in which there 
may be sale without any order of attachment 
vide Order XXI, Rule 11 -(2)-(j) (ii) of the 
Code. Orcer XXI deals with the execution 
of decrees and orders. Sub-rules (1) and (2) 


cations for execution. Sub-clause (ii) of 
Clause (j) to sub-rule (2) of Rule 11 makes 
it clear that it is at the option of the decree- 
holder to get his decree realised by attach- 
ment: and sale or only by sale without attach- 
ment of a certain property of the judgment- 
debtor. For a converse case, reference may 
be made to Order XXXVIII, Rule 5 of the 


Code which provides for attachment of a . 


property without any reference to its sale. 
An order of attachment made under the pro- 


visions -of Order. XXXVIII, Rule 5 may not’ 
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passed in favour of the plaintiff. 


The submission of learned counsel $ also 
not acceptable on account of the fac: that 
it is well settled that attachment does not 
create any interest in the attached property 
in favour of the decree-holder, vide foobul 
Chunder Law v. Russick Lall Mitter, -1888) 
ILR 15 Cal 202; Raghunath Das v. Sunder 
Das Khetri, 41 Ind App 251 = (AIR 1914 
PC 129); Government of the United State 
of Travancore and Cochin v. Bank of Cochin 
Ltd., AIR 1954 Trav-Co. 243; Manickam 
Chettiar v. Income-tax Officer, Madura. AIR 
1988 Mad 860 (FB). Rule 87 (a) cf the 
Rules only prohibits different kinds of trans- 
fer of the mining lease, and, as attachment 
does not amount to creation of any irterest 
in the attached property in favour cf the 
decree-holder, it:is not possible to,.eccept 
the proposition put fonva by learned coun- 
sel. Reliance was also placed on the Bench 


. decision of this Court in Sm. Kamla Bala 
- Devi v. Ojha Brothers Ltd., -ILR 41 Pat 412. 


In that case, the property’ of the judgment- 


debtor had been sold in contravention of. 


Rule 46 of. the Rules. The sale was set 
aside. That case is of no assistance . to 
learned counsel as nothing was decided there- 
in about the attachment of a leasehold . pro- 


perty. 


4. The facts of the present case are al- 
most similar to those of the case dezided 
by the Full Bench of the Andhra Pradesh 
High Court in’ Pedda Edla Ram Kishtiah v. 
Manne Pochiah, AIR 1967., Andh Pra 148 
(FB). In that case, under the provisions of 
the Hyderabad Tenancy and 


ing could not be ‘sold unless permissicn to 
that effect had been obtained. The decree- 
holder applied for execution of the dscree 


and sale of the agricultural land belonging - 


to the judgment-debtor and also for attach- 
ment, The judgment-debtor ultimately :ame 
to the High Court, and the point argued 
on his behalf was as to whether Section 47 
of that Act operated as a bar to the sale 
of a holding which was, admittedly, an agri- 
cultural holding. The matter came up for 
consideration before a Full Bench, and their 
Lordships held that attachment could nct be 
considered to-be either an essential pact of 
the Court sale or as a necessary step ir the 
process of transfer and, hence, although sanc- 
tion was required for effecting court sale, it 
was not necessary for attaching the agricul. 
tural land. In coming.to that conclusion, 
their Lordships took into consideration Crder 


vs XXXVIII, Rules 5 and 6 as well as O. XXI; 


Rule 55 of the Code and- laid down that 
the provisions of the Code. did not warrant 
the contention that sanction under Sec 47 
of the Act was required for mere attachment 
of the properties notwithstanding the fact 
that attachment was a part and parcel of 
the process of execution. 


Ram Chandra v Dhirendra 
lead to any sale at all when no decree is © 


Agricu tural : 
Lands Act (21 of 1950), the agricultural hold-- 
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Reference. may also be made to Motilal 
v. Nanhelal, AIR 1980 PC 287 relied upon 
by Mr. Lal Narayan Sinha for the respon- 
dent. ` That appeal arose out of a suit for 
specific performance of a contract. Their 
Lordships of the Judicial Committee held 
that, simply because there could not be a 
sale of the property contracted to be sold 
the decree passed by the High Court could 
not be held to be improperly made. This 
case also supports the view that, although 
the sale may be illegal and not permissible 
without the previous consent or permission, 
attachment simpliciter cannot be regarded as 
illegal or invalid in the eye of Jaw. As al- 
ready stated, in the present case, by the 
order under appeal, the Court below has 
only attached the leasehold interest of the 
appellants. 

Reference may also be made to the Bench 
decision of this Court in ‘Dhirendra Nath 
Chandra v. Satish Chandra Gorain, AIR 1956 
Pat 4. In that case, the effect of Rule 48 


‘of the Rules was considered, and it was 


laid down that, although Rule. 48 provided 
that. no mining lease or prospecting licence, 


- or any right, title or interest therein, should 


be transferred except to a person holding a 
certificate of approval from the State Gov- 
ernment, -this did not mean that the execut- 
ing court had no jurisdiction to sell such a 
property. It only indicated that, at the time 


„of the sale, the executing Court would have 


to make it clear that only those persons could 
offer bids who had got a certificate of ap- 
proval as required by Rule 48 of the Rules. 
The above decision also supports the view 
that the prohibition contained in Rule 87 
of the Rules can only be availed of at the 
time of actual sale and not prior to it 
when the property is attached. 
` 5. For all the reasons aforesaid, there is 
no merit in this appeal. It is, accordingly, 
dismissed and the judgment and order under 
appeal is affirmed. In the circumstances of 
the case, there will be no order for costs. 

BAHADUR, J.:— 6. I agree. 

. = _ Appeal dismissed. 





AIR 1971 PATNA 41 (V 58 C 12) 
N. L. UNTWALIA AND S. N. P. SINGH, JJ 


“Ram Chandra Sahu, Appellant v. Dhirendra 
Mohan Bhadra and another, Respondents. 


A. F. A. O. No. 69 of 1968, D,/- 6-2-1970 


‘from decision of Dist. J. Palamau, D/- 24-1- 
1968. 


(A) Civil P. C. (1908), Section 145 — 


- Surety. for performance of decree — Ap- - 


plication. under section to enforce liability 
of surety rejected on the ground 
that there was no  perscnal - liability 
in security bond — Decree-holder can seek 
remedy by an application in suit. itself for 
sale of property given ‘as security in the 
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42, Pat. [Prs. 1-4] Ram Chandra 
bond. ATR 1919 PC 55, Rel. on. 4) 


(Para : 
(B) Limitation Act (1908), Articles 181 
and 182 — 
decree — Decree-holder having no remedy 
under Section 145, Civil P. C. — Applica- 
tion in suit for sale of property given as 
security — Article 181 applies and period of 
limitation is 3 years from date of decree — 
Article 182 does not apply because it is not 
an application in execution — AIR 1982 PC 
181, Rel. on. _ (Para 4) 
(C) Limitation Act (1963), Section 81 and 
Article 186 — Application already barred 
under Article 182 of Act of 1908 by expiry 
of 3 years before new Act came into force 
-— Decree-holder cannot claim benefit of 12 
years’ period of limitation under Art. 136. 
(Para 4) 
Cases Referred : Chronological Paras 
(1932) AIR 1982 PC 181 (V 19) = 
86 Cal WN 701, Raghunandan Pd. 
Singh v. Kirtyanand Singh 
(1919) ATR 1919 PC 55 (V6) = 
55 Ind Cas 550, Raghubar Singh 
v. Jai Indra Bahadur Singh 
Lakshman Sharan Sinha and Ram Kum 
Sharma, for Appellants. 


UNTWALIA, J.:— This appeal by one 
of the sureties has proceeded to hearing ex 
parte, as the doses holder respondent No, 1, 
as it appears from the record, in spite of 
repeated service of appeal notices, has not 
appeared to contest this appeal. Even in his 
absence, we have duly considered the points 
involved in the appeal and we regret that 
on a technical ground the appeal has got 
to be allowed, and thereby allowing the ap- 
pellant to succeed in his act of dishonesty. 

2. The facts are these. Dhirendra Mohan 
Bhadra, respondent No. 1 filed in the year 
1958 Money Suit No. 161 of 1958 against 
Bishwanath Sahu, respondent no. 2 for rea- 
lisation of certain sum of money. During 
the pendency of the suit be got Truck 
No. BRO 668 attached before judgment. On 
the 14th May, 1958 a security bond was 
executed by respondent No. 2 and his son 
Ram Chandra Sahu, the sole appellant in 
this appeal, giving in security certain pro- 
perty and standing as sureties for the entire 
amount which the court be pleased to decree 
in favour of the plaintiff in the said money 
suit. A decree for Rs. 1455/8/- and cost 
Rs. 281 was passed on the 3lst January, 
1960 in favour of respondent No. 1 against 
respondent No. 2. The former executed it 
by levying Execution Case No. 197 of 1960 
on 1-11-1960. 


In this execution case the appellant was 
also made a party and the decree-holder tried 
to realise his dues by proceeding against the 
appellant in accordance with Section 145 of 
the Code of Civil Procedure. The appellant 
filed an objection under Section 47 of the 
said Code. It was registered as Miscella- 
neous Case No. 75 of 1962. The objection 
was repelled and the Miscellaneous case was 
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dismissed by the execution court on the 20th 
July, 1963. The learned Munsif who was 
executing the decree, allowed 15 days time 
to the appellant to pay the decretal dues. 
He did not pay and filed Miscellaneous Ap- 
peal No. 32 of 1963 before the District Judge 
of Palamau at Daltonganj. The then Dis- 
trict Judge allowed the appeal by his judg- 
ment and order dated 30th September, 1968. 
He held that the decree-holder could not 
proceed against the appellant under Sec. 145 
of the Code of Civil Procedure because there 
was no personal liability in the security bond 
and that no notice, as required under the 
said provision of law, was given to the ap- 
peant. 


That Judgment became final and the 
matter was not brought to this Court in fur- 
ther appeal. The District Judge, however, 
had observed in that case on the basis of the 
decision of the Privy Council in Raghubar 
Singh v. Jai Indra Bahadur Singh, 55 Ind 
Cas 550 = (AIR 1919 PC 55) that the remedy 
of the decree-holder was to file an applica- 
tion in the suit itself, 


8. On the basis of the observation made 
by the District Judge in Miscellaneous Ap- 
peal No. 32 of 1963 respondent No. 1 filed 
an appini in the Money Suit on the 6th 
April, 1964 and asked the court to sell the 
property which had been given in 
in the bond dated 14-5-1958. This 
tion instead of being treated as an applica- 
tion in the suit was given a separate num- 
ber as Miscellaneous Case No. 59 of 1965. 
The appellant filed his objection. The ap- 
plication was dismissed by the first court 
on the 15th January, 1965 taking the view 
that it was barred by limitation. An objec- 
tion was also taken that the application hav- 
ing been registered as a separate Miscella- 
neous case was not an application in the 
suit. But this objection was overruled on 
the ground that in substance and effect the 
application was in the suit itself. Respon- 
dent No. 1 filed Miscellaneous Appeal No. 3 
of 1965 before the District Judge. The 
Jearned District Judge by his Judgment and 
order dated 24th January, 1968 has allowed 
the appeal. The surety, the son of the 
Judgment-debtor, has come up in miscella- 
neous second appeal to this Court. 


security 
applica- 


4, On a cursory reading of the Judgment 
of the District Judge in Miscellaneous Ap- 
peal No. 32 of 1963, I felt some doubt about 
its correctness. Be that as it may, that matter 
is final now. It is not open to respondent 
No. 1 now to take recourse to the provision 
of Section 145 of the Code of Civil Proce- 
dure for realisation of his decretal dues 
against the appellant. In view of the ob- 
servation of the District Judge based on the 
decision of the Privy Council in Raghubar 
Singh’s case, 55 Ind Cas 550 = (AIR 1919 
PC 55, the application in the suit was rightly 
filed. But such an application could not be 
filed beyond three years of the decree. The 
bond was executed earlier but the liability 


a 
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undertaken (sic) [under?] the bond came into 
existence on the passing of the decree on 
the 81st January, 1960. There was nc spe- 
cial provision in the Limitation Act, 1908 
nor does there seem to be any in the new 
Limitation Act, 1963, providing for the 
period of limitation for tke filing of such an 
application. 


The reason seems to be this. The Privy 
Council observed ‘in Raghubar Singh’s case, 
55 Ind Cas 550 = (AIR 1919 PC 55 that 
since the security bond which has the effect 
of a mortgage bond creating charge œ the 
property given in security is executed. in 
avour of the court which is not a juridical 
erson, it is doubtful whether the bond can 
be enforced by institution of a suit. Yast the 
person for whose benefit the bond has been 
taken cannot be without -emedy. The Privy 
Council opined that the remedy is to make 
an application in the suit in which the bond 
was taken. In that view of the matter it 
seems to. me that for the purpose of filing 
an application in the suit there beirg no 
specific article in the Limitation Act, Arti- 
cle 181 of the Limitation Act, 1908 would 
apply, which corresponds to Article 137 of 
the Limitation Act, 1963. The peried of 
limitation, is three years either under the old 
[Act or under the new Act. The remedy, 
therefore, to file an application of the kind 
n eriga was barred on the 31st January, 


The learned District Judge in his judzmenť 
under appeal has taken an erroneous view in 
thinking that the starting point of limtation 
would be the 80th September, 1963 when 
while allowing Miscellaneous Case No. 82 of 
1968 his predecessor in office had mace ob- 
servation in regard to the remedy of filing 
an application in the suit. The observation 
of-the learned District.Judge was not ziving 
any right to the decree-holder; the rignt ex- 
isted in view of the law laid down ky the 
Privy Council in. Raghubar Singh’s caze, 55 
Ind Cas 550 = (AIR 1919 PC 55). There 
are some observations in the decision əf the 
Privy Council in Raghunandan Pd. Sirgh v. 
Kirtyanand Singh Bahadur, AIR 1932 PU 181 
at p. 138 Col. 2 to lend support to the view 


_ I have taken above. 


The learned District Judge seems to be of 
the view that the case would be ccvered 
by Article 182 of the Limitation Act, 1908, 
the corresponding Article of the new Limi- 
tation Act being 186, and since this new 
Article provides a period of twelve yeers for 
the execution of a decree taking the applica- 
tion in the suit as an application in execution, 
the learned District Judge holds that *t was 
filed within twelve years of the date of the 
decree and therefore it was not barred by 
limitation. The said view is not susta‘nable 
and for two reasons. Firstly, filing of an 
application in suit for the sale of the pro- 
perty cannot be taken to be an application 
lin execution of the decree. Even assamin 
lit was possible to take this view the secon 
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reason for not accepting tke view of the 
learned District Judge is that under the old 
Limitation Act the period of three years pro- 
vided in Article 182 expired . on the 31st 
January, 1963 before coming into force of 
the new Limitation Act on the Ist of Janu- 
ary, 1964. That being so, under Sec, 31 
of the new Limitation Act the remedy which 
was barred on the date of its coming into 





force could not be revived by the larger 
period provided in that Act, 
5. It is, therefore, clear on the facts 


stated above that the appellent succeeded in 
defeating the attempt of the decree-holder 
to realise his decretal dues from him, once, 
when remedy under Section 145 of the Code 
of Civil Procedure was not available to the 
decree-holder because there was no personal 
liability and this time he has succeeded in 


` defeating the attempt of the decree-holder 


on the ground of limitation. It is needless 
to mention here that any observation in this 
Judgment will not ‘affect the right of the 
decree-holder, if available to him in law, to 
realise his decretal dues by execution of the 
decree or by institution of a suit for the 
enforcement of the security bond. 


6. In the result, the appeal is allowed. 
The Judgment of the lower appellate court 
i set aside, But there will be no order as 
o costs, 


5. N. P. SINGH, J.:— 7. I agree. 


Appeal allowed. 


nein 


7 AIR 1971 PATNA 43 (V 58 C 13) 
A. B. N. SINHA AND B. D. SINGH, Ty. 

Miss Zeenat Tej and others, Petitioners v. 
The Principal of the Prince of Wales Medi- 
cal College, Patna and others, Respondents. 

Civil Writ Jurdn. Cases Mos. 396, 414 to 
417, 420, 429, 486 to 439, 444, 447, 448, 
459 and 461 of 1969, D/- 1-8-1969. 

(A) Constitution of India, Article 226 — 
Writ jurisdiction — Enquiry into complicated 
question of fact involving recording of evi- 
dence — Matter is one of discretion and not 
of jurisdiction. AIR 1963 SC 404 and AIR 
1967 SC 1269, Foll. (Para 7) 

(B) Evidence Act (1872), Section 114, 
Tus. (e) — Court may presume existence of 
certain facts — Regularity of official acts. 


There is a presumption that every person 
whether in his private or official character 
does his duty and unless the contrary is 
proved, it is presumed that all things are 
rightly and regularly done. This presump- 
tion applies with greater force to official acts. 

(Para 7) 

(C) Education — Patna University Rules 
for Admission to Ist Year of Medical Course 
— Rule 6 — Application for admission — 
Practice of endorsing all applications as “pro- 
visionally admitted” — Propriety, 
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The practice followed by the principal of 
endorsing all applications for admission in- 
discriminately with the word, ‘provisional’ is 
not justifiable. Such practice, if true, blurs 
the distinction between final and provisional 
admissions and moreover is unwarranted 
under the’ rules for admission or thé Ordi- 
nances of the University in relation thereto. 
In the case of an applicant for admission who 
has satisfied all the criteria laid down by the 
Ordinances in that behalf, and there are 
vacancies in the course, the Principal cannot 
withhold final admission and treat the appli- 
cant as only provisionally admitted. It is only 
in certain given circumstances, like the ap-- 
plication or the documents accompanying the 
same being not in order, or incomplete, the 
statements made in the application or the en- 
tries in the documents concerned requiring 
verification, there being no vacancy in the 
class for the time being or the admission being 
dependent on the ee ne 
the seats etc., that the Principal can withhol 
final admission. ` © _ (Para 8) 


(D) Education — -Patna University Act (3 
of 1962), Section 10 — Ordinances framed 
under Section 32 of the Act — Rules for ad- 
mission of students in Ist Year Medical , 
Course — Scrutiny of admissions by Vice- 
Chancellor whether they are fair and regular _ 
— Not justiciable on ground of want of 
jurisdiction — Vice-Chancellor enjoys wide 
administrative and academic control over 
College and has wide discretionary power in 
regard to admission to the College — Consti- 
tution of India, Article 226. (Para 10) 


(Œ) Education — Patna University Act (8 
of 1962), Section 32 — General Ordinances 
framed under — Clause- (5) — Notice of 
casual vacancies in medical course — Notice 
contemplated is an adequate and effective 
notice, : ' (Para 11) 

(F) Constitution of India, Article 226 — 
Power — Existence and manner of exercise 
— Distinction. ' 

There is distinction between the existence 
of power and the manner in which the power 
can be exercised. Once the existence of 
power is conceded or established, then unless 
the relevant statute or Rule conferring that 
- power lays down particular manner for exer- 
cising the same, the repository of power is 
free to exercise the powers vested in it in 
any manner that it thinks proper. (Para 11) 

(G) Constitution of India, Article 226 -= 
Natural Justice — University and Educational 
authorities — Opportunity of being heard to 
student concerned has to be given, only when 
the student was being proceeded against by 
way of disciplinary or punitive measure. 

y ; (Para 12) 

(H) Constitution of India, Articles 14 and 
15 and 226 — Admission into educational 
institutions — Right of applicant to get his 
application considered in accordance with 
law — Right to get application considered 
and right of admission — Distinct — Writ 
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petition for enforcing right of admission — 
Not maintainable. 

An applicant for admission has a right to 
get his application considered in ‘accordance 
with Jaw. This right, however, cannot arise 
unless the following conditions are satisfied: 
(i) The applicant concerned must have actual- 
ly applied for admission into an educational 
Institution and (ii) there must be vacancies 
in the ‘class irto which admission is sought 
for and, further there must be an obligation 


on the part of the authorities, to fill up these 


vacancies, . Para 25 
Though an eligible candidate ae be Be 
_have’a right to get his application for ad- 
mission considered. on its merits and in ac- 
cordance with law, no applicant for admission 
has a right to admission, A denial of admis- 
sion to the petitioners does not, therefore, 
amount to an infringement of any of their 
civil rights, and accordingly, .no application 
can lie under Article 296 ‘for enforcing a 
right which does not exist. 1965 BLJR 229 
and AIR 1968 Pat 3 (FB), Rel. on. 

i i - (Paras 18 and 29) 
_ @ Education — Patna University Act 
(8 of 1962), Section 82 — Ordinance fram- 
ed under — Special Ordinance for Admis-` 
sion to Medical Course, Clause 2 (d) — Al- 
lotment of twenty per cent of “total number” 
of seats for women — Meaning of word 
‘total’ —.It includes seats increased by Vice- 
Chancellor subsequently. (Para 16) 

(H) Education — Patna University Act (9 
of 1962), Section 32 -— Ordinance framed 
under — Special Ordinance for admission to 
Medical Course, Clause 5 (iv) — Require- 
ment as to physical fitness — Expression 
“who may be found physically unfit”? — Mean- 
ing — Applicant concerned is not required 
to furnish any report in proof: of fitness, 

The meaning of Clause (5) (iv), is plain 
and it is this that no applicant Wh admission 
whether boy or girl who is found physically 
unfit for undergoing the training in the 
Medical Course can be admitted. The em- 
phasis is on the words “who may be found 
physically unfit’, It is for the College or 
the University authorities to come to their 
own finding in regard to the physical un- 
fitness of a particular applicant ‘and for that 
purpose and before -admission can be refus- 
ed to a. particular applicant on. ‘the ground 
that he or she was physically unfit for under- 
going the training, the authorities have to 
arrange for an examination of the applicant 
concerned by one or more than one doctor 
as they might think fit and proper. It 


` follows that it is not for the applicant con- 


cerned to furnish any- report of his or her 
own accord in proof of physical fitness. 
_ (Para 19) 
(K) Education — Patna University Act (3 
of 1962), Section 32 — Ordinances framed 
under — General Ordinances — Clause (5) 
— Filling of casual vacancies — Mandatory 
— Expression “are to be allotted?” — Mean- 


ing. . 


. the Principal merely because 
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The power to fill up the casual vacencies 
as conferred under Clause (5) is coupled with 
a duty to fill up those vacancies. (Para 29) 


The words “are to be allotted” in Ci. (5) 
are mandatory and they import a duty © act 
for the benefit of the eligible students. The 
only limitation on the exercise of the power 
is that before the power can be exercised, an 
occasion for its exercise by reason of casual 
vacancies occurring, should have arisen. The 
relevant words used in Clause (5) must in 
the. circumstances receive a construction of 
obligation and not of discretion, for, even if 
the words used may be enabling words, they 
must be held to have .a compulsory force 
where the thing to be done is for the bene- 
fit of the public or for a certain defined sec- 
tion thereof, (Pare 29) 

(L) Education — Patna University Ast (3 
of 1962), Section 32 — Ordinances fremed 
under — Special Ordinance for Adms#sion 
to Medical Course, Clause (2) (e) — Alot- 
ment of seats to sportsmen — Selection by 
principal of candidate for admission — Prin- 
cipal himself need not conduct the selection 
test — No infirmity in the selection made by 
the Principal 
had required an Expert Committee to under- 
take the conducting of the requisite tests. 

(Para 34) 

(M) Education — Patna University Aet (8 
of 1962), Section 32 — Ordinances framed 
under — Special Ordinance for Admission to 
Medical Course, Clause (3) — Restriction on 
admission of students belonging to any eate- 
gory, who have secured less than 10% of -zotal 
marks lower than marks secured by last appli- 
cant admitted — List of eligible applicants 
of Patna University boys as well as one of 
foreign University boys have to be consider- 
ed together. oh ts (Paras 35, 36) 

(N) Education — Patna University Act 
(3 of 1962), Section, 32 — Ordinances franed 
under — Special Ordinance for admission to 
Medical course, Clause (5) (ii) and clause (2) 
~ Expression “merit” in clause (5) Gi) zon- 
notes academic merit. (Para 37) 
Cases Referred: Chronological Paras 
(1968) AIR 1968 Pat 8 (V 55) = ILR 

4G Pat 616 (FB), Umesh Chandra ` 

Sinha v. V. N. Singh 22, 
(1967) AIR 1967 SC 1269 (V 54) = 

1967-2 SCR 625, State of Orissa v. 

Dr. (Miss) Binapani Dei 
(1965) AIR 1965 SC 895 (V 52) = 

1965-1 SCR 970, Raza Buland Sugar 

Co. Ltd, Rampur v. Municipal 

Board, Rampur 


- (1965) 1965 BLJR 229, Sunil Bhatia 


v. Patna University 10, 22, 2 
(1963) AIR 1968 SC 404 (V 50) = 
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(1880) 5 AC 214 = 49 LJQB 577, 

Lulius v. Lord Bishop of Oxford 

Shree Nath.Singh and Basudev Prasad in 
No. 896 of 1969, Basudev Prasad, Narendra 
Prasad, Mrs. S. R. Jaiswal, Ranjit Kumar and 
P. N. Sahay, in Nos. 414 of 1969 and 439 
of 1969; Radha Raman, Basudev Prasad, 
Chandra Shekhar Prasad Sinha, Bindeshwari 
Chaudhary, Nagendra Prasad Sinha and Ħu- 
geshwar Prasad Sinha, in Nos. 415, 416, 417, 
429, 436, 487 and 488 of 1969; Kailash Roy, 
Nagendra Rai and G. P. Rai in No. 420 of 
1969, Mr. Mahender Prasad Pandey in Nos. 
444 and 448 of 1969; Rash Bzhari Singh and 
Rana Pratap Singh, in No. 447 of 1969; 
Radha Raman and Jugeshwar Prasad Sinha, 
in No. 459 of 1969 and Mazkar Hussain and 
S. Hude in No. 461 of 1969, for Petitioners; 
B. C. Ghose, Ramanand Singh. L. M. Sharma, 
Pralaya Kumar Sinha, S. K. Chatcpadhya, S. 
K. Ghose and K. D. Chatterjee in No. 396 
of 1969, B. C. Ghose, Ramanand Sinha, L. 
M. Sharma, Pralaya Kumar Sinha, S. K. 
Chatopadhya, S. K. Ghose, Kailash Roy, B. 
P. Jamuiyar, B. Sharan in Nos. 414 and 432 
of 1969, B. C. Ghose, Ramanand Sinha, L. M. 
Sharma, Pralaya Kumar Sinha, S. K. Chato- 
padhya, S. K. Ghose and S. Ali Ahmad in 
Nos. 415 to 417, 429, 436, 437 and 488 of 
1969 and B, C. Ghose, Ramanand Sinha, L. 
M. Sharma, Pralaya Kumar Sinha, S. K. 
Chatopadhaya and S. K. Ghose in Nos. 420, 
444, 447, 448, 459 and 461 of 1969, for 
Respondents. 


A. B. N. SINHA, ee These sixteen ap- 
plications under Article 226 of the Constitu- 
tion, being analogous, have been heard to- 
gether, and, though from the point of view 
of the nature of the reliefs sought, they fall 
into two distinct groups, the basic facts bena 
common they may be disposed. of by one 
judgment, and, accordingly, this judgment 
will govern them all. 


“2, The first group comprises C. W. J. C 


J. C. 
‘Nos. 396/69, 416/69, 420/69 and 447 of 


1969, and the remaining twelve cases consti- 
tute the second group. The petitioners in the 
first group cases have obtained a rule nisi 
calling upon the respondents to show cause 
why the order dated the 28th April, 1969, 
cancelling their admissions to the 1st ‘Year In- 
assed by the Prin- 
cipal of the Prince of Wales Medical College, 


Z Patna, (hereinafter referred to as ‘the Coll- 


ege’), one of the colleges maintained or con- 
trolled by the Patna University (hereinafter 
referred to as ‘the University’), be not quash- 
ed. The petitioners in the second group of 
cases except those in C. W. J. C. Nos. 415/ 
69, 417/69, 429/69, 487/69, 488/69; 489/69, 
459/69 and 461/69 have likewise obtained a 
rule nisi calling upon the respondents in those 
cases to’ show cause why a writ or direction 
in the nature of mandamus be not issued re- 
quiring the first two respondents, namely, 
the Principal .of the College and the Vice- 
Chancellor of the University żo up the 
six or seven casual vacancies which occurred 
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in the Ist Year M, B. B. S. Class of the Coll- 
ege during the academic year 1968-69, in 
accordance with the relevant Ordinance of 
the University, and why the petitioner be not 
either admitted against those vacancies or 
alternatively their respective applications for 
admission be not duly considered against the 
aforesaid casual vacancies, In one case, 
namely, in C. W. J. C. No. 414 of 1969, 
there is an alternative prayer for a direction 
to be issued to the first two respondents for 
admitting the petitioner, Harendra Kumar 
Gupta, to one of the two sportsmen seats after 
cancelling the admission of respondents Nos. 
8 and 4, who stand admitted against the two 
seats reserved ‘for sportsmen. In the eight 
cases of the second group specified above the 
only relief claimed is for a direction upon the 
respondents to admit the petitioners concern- 
ed against the casual seats. 


3. In cases of the first group and in C. 
W. J. C. Nos. 444 of 1969 and C. W. J. C. 
No. 448 of 1969, of the second group, the 
respondents are only the Vice-Chancellor of 
the University and the Principal of the Coll- 
ege, but in all other cases except the two 
mentioned above, falling in the second group 
besides the Principal of the College and the 
Vice-Chancellor of 
more of the students whose admissions were 
cancelled on the 28th April, 1969, and, some 
of whom are petitioners in the first group of 
cases, or students who stand admitted as 
sportsmen under Ordinance 2 (e) of the 
special Ordinance, have also been impleaded 
as respondents. Cause has been shown on 
behalf of the Vice-Chancellor’ and the Prin- 
cipal by either the Principal or one Kishori 
Prasad, an assistant, working in the college 
concerned. It is true that no show cause has 
been filed on behalf of any of the respondents 
in three cases falling in the second group 
namely, C. W. J. C. Nos. 444/69, 448/69 and 
459/69, but it appears that the petitioners in 
the former two cases have expressly treated 
the show cause filed on behalf of the Vice- 
Chancellor and the Principal in C. W. J. C. 
Nos. 487, 438, 489 and 447 of 1969, copies 
whereof were served on their Counsel, as 
filed in their own cases and have filed rejoin- 
ders on that basis and the petitioner in C. W. 
J. C. No. 459/69 has himself treated his ap- 
plication as connected with C. W., J. C. Nos. 
896/69, 415/69, 417/69 and 429/69 in 
which cases show causes have been filed on 
behalf of the Vice-Chancellor and the Prin- 
cipal. Of the students-respondents implead- 
ed as mentioned above in most of the cases 
falling in the second group, show cause has 
been filed by Shiv Shanker Prasad in C. W. 
J. C. Nos. 486/69, 487/69, 488/69, 439/69 
and 461/69. This Shiv Shanker Prasad is a 
petitioner in `C. W. J. C. No. 420/69, one of 
the cases under the first group. Cause has 
also been shown by Saiyed Naiyar Qasim 
Nassar and Umesh Chandra Roy, respondents 
Nos. 8 and 4 respectively, in C. W. J. C. 
414/69. In some of`the cases, particularly in 


Zeenat v. Prince of Wales Medical College (Sinha J.) 


the University, one or. 


ALR. 


C. W. J. C. Nos. 896/69 of the first grow 

and C. W. J. C. No 414 of 1969 of the secon 

group, more than one supplement affida- 
vits and replies to the counter-affidavits on 
behalf of one or another party have been 
put in, and, it may be necessary to deal with 
some of them when dealing with the points 
arising in those cases. On behalf of the Prin- 
cipal and the Vice-Chancellor the original of 
the correspondence between the Principal and 
the Vice-Chancellor during the relevant period 
together with the relevant applications and 
other documents appended thereto filed by 
the six applicants whose admissions against 
casual vacancies as made by the Principal 
were later cancelled by him and also the 
original application for admission filed by Miss 
Zeenat Taj, the petitioner in C, W. J. C. No. 
896/69, have been placed on the record, 
One Jagdhar Prasad Singh whose son Sri Ram 
Prakash Singh was allegedly an applicant for 
admission into Ist Year Integrated Medical 
Course in the session 1968-69, was allowed 
to intervene in C. W. J. C. No. 416/69, and 
thereafter, he filed a petition with copies of 
three letters appended thereto supposed to 
have been written in the month of January 


1969, by one Sri C. L. Kapur to one Sri Ram ' . 


Ishwar Singh, M. L. C. and a member of the 
Syndicate of the University in connection with 
the admission of his son Bishwajit Kapur, the 
petitioner in that case, into the 2nd Year of 
the Medical Course; and also appending a 
copy of a letter purported to have Been writ- 
ten on the 27th April, 1969, by aforesaid Sri 
Ram Ishwar Singh to the Vice-Chancellor on 
the subject of admission into the Medical 
College in the month of April, 1969. 


4. The cases falling in the first group may 
first be taken up for disposal. Of the four 
cases in that group, the case of Miss Zeenat 
Taj, namely, C. W. J. C. No. 896/69, stands 
on somewhat different footing than the rest, 
and, thus the three remaining cases which 
are more or less identical may first be con- 
sidered, 


5. The case of the petitioners in those 
three cases, ramely, C. W. J. C. Nos. 416/69, 
420/69 and 447/69, is that they having been 
duly admitted and enrolled as students of 
the Ist Year Integrated Medical Course 
against certain casual vacancies which had 
occurred by the 10th of April, 1969, and 
which had been duly notified in terms of 
Clause (5) of the General Ordinance of the 
University, the |. subsequent order dated the 
28th April 1969, passed by the Principal can- 
celling their admissions, wrongly describing 
them as provisional without even giving them 
an opportunity to be heard, was bad in law 
and fit to be quashed. Their claim is that 
each of them possessed the requisite mini- 
mum qualifications for admission into 


the Ist Year M. B. B. S. Course, and, 
that their admissions were strictly in 
accordance with Clause (5) of the. Gen- 


eral Ordinance, which deals with the fillin 
up of the casual vacancies, but the Princip 
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acting arbitrarily at the instance of the Vice- 
Chancellor who had been somehow led into 
the erroneous belief that there was some-hing 
unfair and irregular with the admissions made 
against the casual vacancies, had illegally can- 
celled the admissions causing grave prejudice 
and loss to them. The case of Bish.vajit 
Kapur, petitioner in C, W. J. C. No. 416/69, 
was that his educational attainments .qua ified 
him for admission into the 2nd Year M.E.B.S. 
Course as provided in Clause (6) of the Ordi- 
nance of the University entitled “for acmis- 
sion of students to medical course” (herein- 
after referred to as the special Ordinance), 
and, indeed, he had applied for admission into 
the 2nd Year of the Course, but later when 
the results of the Ist Year M. B. B. S. Ccurse 
were published, he applied afresh menon- 
ing therein that he may be considered for 
admission either to the lst Year or to the 
2nd Year Course as might be possible. , Ulti- 
mately consequent upon the announcemert of 
the casual vacancies in the Ist Year Ccurse 
under the notice dated the 12th April 1969, 
the Principal having considered the veti- 
tioner’s suitability, admitted him into the 
said Course whereupon the petitioner cepo- 
sited fees etc., and was allotted a particular 
Roll number, The petitioners in these cases 
have claimed that the notice dated the i2th 
April, 1969, announcing casual vacancies, was 
proper and fair in all respects. 


6. The respondents in these cases as well 
as most of the petitioners in the second group 
of cases have supported the impugned oder 
of cancellation, According to the show cause 
filed on behalf of the respondents in these 
cases, the admissions as made on 21-4-1'369, 
were only provisional admissions ub- 
ject to the final approval of the Vice-Chan- 
cellor, and when after due scrutiny of the ap- 
plications of the candidates who had been iva 
mitted and the circumstances in which the 
notice announcing the casual vacancies had 
been issued, the Vice-Chancellor came to the 
conclusion that there were many things con- 
nected with those applications, which did not 
seem to him to be quite fair and regalar 
and that he was not happy about the man- 
ner in which the admissions had been made, 
the admissions were forthwith canceled. 
Their further case is that regular admissxons 
to the Ist Year Integrated Medical Course 
had ceased in October, 1968, except that -wo 
sports seats were filled up in January, 1€69, 
and one student, whose mark list was subse- 
quently corrected by the Bhagalpur Univer- 
sity and who had thus become eligible for 
admission, was admitted in February, 1689. 
The admissions made in January and Fekru- 
ary, 1969, were all made under the express 
orders of the Vice-Chancellor. Casual vacan- 
cies within the meaning of clause (5) of the 
general Ordinance occurred in February for 
the first time and again in March, but as the 
University Examination of the Ist Yzar 
M. B. B. S. Course was to commence from 
the 8th April, 1969, and was scheduled to 
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be held in the Wheeler Senate Hall, the Prin- 
cipal had taken the view that admissions 
against casual seats so close to the date of 
the examination need not be-made and in- 
deed had assured the Vice-Chancellor to that 
effect. Later when due to a strike of tea- 
chers and non-teachers in the University the 
date of the examination was postponed in- 
definitely, and when two more vacancies 
occurred on the 10th April, 1969, the Prin- 
cipal was persuaded by his colleagues to 
change his view in the hope that the Vice- 
Chancellor, who for the time beizg was out 
of town, would finally accord his approval 
to the filling up of the casual vacancies, in 
the changed circumstances. It was in that 
context that the notice announcing the exist- 
ence of casual vacancies was issued and affix- 
ed to the notice board of the College on the 
19th April 1969, inviting claimants desirous 
of admission into the Ist Yeer M. B. B. S. 
Course to present themselves in the office of 
the Principal by the 21st of April 1969 latest. 
Out of several applicants who presented 
themselves for admission in respcnse to the 
aforesaid notice, six were admitted pro- 
visionally after their applications had been 
duly scrutinised by the Professor-Incharge- 
Admission and had been placed before the 
Principal in due course, who, it has been 
asserted, bona fide believed that the applica- 
tions were in order and that che Vice-Chan- 
cellor will ultimately accord his approval. 
Later the Vice-Chancellor, presumably on his 
return to Patna, having come to know about 
the admissions against casual vacancies made 
on the 21st of April 1969, required the Prin- 
cipal under his letter dated the 25th April 
1969, to forward to him the names of the 
students who had been admitted together 
with their application forms for admission, 
statement about their marks ard copy of the 


notification issied regarding the casual 
vacancies. He requested thə Principal to 
treat the matter as extremely urgent. In the 


correspondence which followed the full de- 
tails in regard to the admissions made against 
the casual vacancies and all relevant papers 
in relation thereto were forwarded to the 
Vice-Chancellor, who ultimately after care- 
fully going into the materials addressed an- 
other letter to the Principal dated the 27th 
April, 1969, expressing in unmistakable terms 
his unhappiness over the admissions against 
the casual vacancies. On receipt of the 
Vice-Chancellor’s letter dated the 27th April, 
1969, the Principal passed the impugned order 
of cancellation and simultaneously informed 
the Vice-Chancellor about the same in his 
letter dated the 28th April, 1969. The Prin- 
cipal has sought to explain the circumstances 
in which he passed the orders of cancellation 
by stating that when his “attention was drawn 
to the fact that the Vice-Chancsllor consider- 
ed the admissions not to be regular”, he rea- 
lised that the notice regarding filling up of 
casual vacancies during the strike period was 
not very regular, and it was on -that account 
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that he directed the provisional admissions of 

. the six candidates to be cancelled and issued 
orders accordingly. It appears from the brief 
summary of the case of the respondents that 
the cancellation order is sought to be sup- 
ported on: mainly two grounds; (1) that the 
admissions themselves were provisional and 
(2) that the very notice announcing the casual 
vacancies having been issued during the pe- 
riod when the University teachers and the 
staff were on strike, was not quite regular 
and thus it was quite likely that. all candi- 
dates eligible for admissions may. not have 
come to know about the existence of the 
casual vacancies. 


7. On the pleadings as also on the sub- 
missions made before us, the first question 
which falls for determination is whether the 
admissions were provisional. .While the peti- 
tioners are insistent that the admissions were 
by no means provisional, the respondents 
have, on the other hand, asserted that the 
admissions were, in fact, provisional, It. is 
well settled that where an enquiry into com- 
plicated questions of fact arises in a petition 
under Article 226 of the Constitution before 
the right of an aggrieved party to obtain: re- 
lief claimed may 
may in appropriate cases decline to enter 
upon that enquiry, which might involve in- 
vestigation of complicated: facts and record- 
ing of evidence, but the question is. always 
one of discretion and not of jurisdiction of 
the Court which may in a proper, case enter 
upon a decision on: questions of fact raised 
by the petition, vide State of Orissa v. Murli- 
dhar, AIR 1963 SC 404 and State of Orissa 
v. Dr. Miss Binapani Dei, AIR 1967 SC 
1269. In the cases under consideration no 
investigation into complicated facts and re- 
cording of evidence arises, because all the 
relevant materials are already on the record 
and a conclusion on their basis may, there- 
fore, be attempted and reached. As already 
mentioned, the original applications of all the 
six candidates admitted against casual vacan- 
cies have been placed on ‘the record on be- 
half of the respondents. In’ each one of them, 
there is an endorsement in the hand of. the 
Principal himself reading “Admit provisional- 
ly”. There is a presumption that every per- 
son whether in his private or official charac- 
ter does his duty and unless the contrary is 
proved, it is presumed that all things are 
rightly and regularly done. This presumption 
applies with greater force to official acts. 
Further it can hardly ‘be controverted that 
the burden of proof is on the person who 
maintains that the apparent state of things is 
not the real state ar things. In-the cases 
under consideration, the petitioners, in my 
opinion, have failed to rebut the presumption 
or discharge the burden. Mr. Kailash Rai, 
appearing for the petitioner in C. W. J. C. 
No. 420/69, at one stage had vaguely sug- 
gested that the word “provisionally” appear- 
ed to have been written subsequent to the 
‘admissions and was in the nature of an in- 


e determined, the Court: 


-sion who has satisfied a 


_ class for 
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terpolation. That suggestion was- seriously 
repudiated on behalf of the respondents and 
it was asserted that it was an uniform prac- 
tice with the Principal to endorse all appli- 
cations for admission with the words “Admit 
provisionally”, whether in the case of regular 
applicants or applicants against casual va- 
cancies, and in that connection they offered 
and actually produced for inspection by the 
learned. Counsel for the petitioners several 
applications including many of those who 
were admitted against regular vacancies. No 
notice of the aforesaid vague suggestion was 
possible to be taken, because there was no 
averment in the petitions to that effect that 
even after inspection of the several original 
seplications, which were produced. on behalf 
of the respondents, no supplementary affida- 
vit was filed on behalf of any of the peti- 
tioners, -It follows that the suggestion that 
the word “provisionally” was added subse- 
quent to the admissions, must be taken to 
have. been abandoned. 


‘8. ‘Now as to the justification for making 
the: endorsement ‘provisionally’ on the appli- 
cations. concerned. It: is. clear’ that the al- 
leged practice followed by the Principal of 
endorsing all 
discriminately with the word, ‘provisional’ can 
hardly afford any justification. That practice, 
if true, blurs the’ distinction between Bhal and 
provisional admissions and: moreover appears 
to be unwarranted under the rules for ad- 
mission or the Ordinances of the University 
in relation thereto. It is difficult to conceive 
that in the case of an applicant for admis- 
the criteria laid 
down by the Ordinances in that behalf, and, 
has filed an application for admission accom- 
panied by copies of all the documents re- 
quired under Rule-6 of the rules for ad- 
mission of students in the Ist Year Medical 
Course and his- application as well as the 
documents accompanying the same are other- 
wise in order and there are vacancies in the 


course, the ‘Principal must necessarily with-| ` 


hold ‘final admission and treat the applicant 
as only provisionally admitted. It is only 
in certain given circumstances, like the appli- 
cation or the documents accompanying the 
same being not in order, or incomplete, the 
statements made in the application or the en- 
tries in the documents concerned requiring 
verification, there being no vacancy in the 
the time being or the admission 
being dependent on’ the Vice-Chancellor in- 
creasing the seats etc., that the Principal can 
withhold © final admission. In the instant 


cases, however, a perusal of the show cause’ 


petitions and the letter of the Vice-Chan- 
cellor dated the 27th April, 1969, addressed 
to the Principal of the College show quite 
clearly that the Principal while considering the 
applications for admission against the casual 
vacancies, was not in a position to admit the 
applicants finally, It appears that rightly or 
wrongly after the casual vacancies had occur- 


applications for admission in-| 
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red in the months of February and Mareh of 
1969, and in view of the impending Ist Year 
M. B. B. S. examination from the 8th april, 
1969, some sort of understanding- had been 
reached, either at the instarice of the P-inci- 
pal or the Vice-Chancellor, that admissions 
against those vacancies will not be made al- 
legedly on the ground that the academic ses- 
sion was coming to a close. On account, 
however, of a strike of teachers and non- 
teachers at the University of which the Col- 
lege was a constituent unit, the examinations 
scheduled to commence from 8-4-1969 had 
to be postponed, and in the meanwhil2 on 
the 10th of April, 1969, two further casual 
vacancies had occurred. It was at this stage 
that, according to the Principal’s affidavi, he 
was advised by his colleagues that the casual 
vacancies which had occurred uptodate could 
be filled up. The same affidavit states that 
as the Vice-Chancellor was out of Patna, his 
approval for filling up the casual vacancies 
could not be obtained. The Principal, or the 
advice of his colleagues, whose names have 
remained undisclosed, was, however, persuad- 
ed to go ahead with the filling up of the cesual 
vacancies without waiting for the Vice-Chan- 
cellor’s return to Patna, and a notice announc- 
ing the existence of the casual vacancies and 
‘inviting students desirous of seeking admission 
against six casual vacancies to present them- 
selves on the 21st April 1969 at 8 a, m. in 
the office of the Principal was put up on the 
notice board of the College on the 12th April 
1969. We have the word of the Principal 
that he had issued the notice as aforesaid 
under the belief that the Vice-Chancellor 
would not object to the filling up of the 
casual vacancies in the changed circumstan- 
ces, namely, the circumstaances brought about 
by the postponement of the Ist Year M B. 
B. S. examination. Whether the notice issu- 
ed on the 12th April 1969, was proper or 
improper, and whether the said notice was 
in consonance with Clause (5) of the 
Ordinances under the head “General” (hare- 
inafter referred to as ‘the General Ordiran- 
ces’) or not are questions which will be dis- 
cussed hereafter, but the circumstances re- 
ferred to above, in which the Principal nad 
more or less placed himself at the time wren 
the applications for admissions filed in zes- 
ponse to the notice issued on the 12th April 
1969, were taken up for consideration, hardly 


left any option to him than admitting the. 


applicants concered only ‘provisionally, that 
is, subject to the approval cf the Vice-Chan- 
cellor. Even if it were assumed that the ap- 
plications were complete in all respects end 
in order, yet the admissions could not but 
be provisional. The mere fact that fees ete. 
were accepted from the applicants concern- 
ed, does not, in my opinion, alter the caa- 
racter of the admission. It follows that in 
the three cases under consideration, there was 
sufficient justification for making only a pro- 
visional admission, and the Principal must be 
taken to have acted bona fide in that regard. 
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The error of judgment, even if any, on the 

art of the Principal in allowing himself to 
be persuaded by his colleagues into taking 
a decision-in regard -to the filling up of the 
casual vacancies without getting into touch 
with the Vice-Chancellor and into issuing the 
notice in that behalf during the period of a 
strike at the University cannct, in my opin- 


ion, detract from his bona fides in making 


the admissions only provisionally. In view 
of the absence of the Vice-Chancellor from 
Patna at the relevant time and also in view 
of the other circumstances alluded to above 
in which the applications for admission came 
to be erinidered by the Principal, the admis- 
sions could not, but be provisional. 


. The power to do an act finally, neces- 
sarily includes the power to do that act 
tentatively, and, quite conceivably in the 
matter of admission into a College, several 
factors may intervene, which might compel 
the admitting authority to admit an appli- 
cant for admission, only tentatively at the 
beginning and withhold final admission until 
the intervening factors are removed. There 
is thus no substance in the extreme proposi- 
tion canvassed on behalf of the petitioners 
that their provisional admission by the Prin- 
cipal was either a contradiction in terms or 
was without jurisdiction, Nor can it be said 
that the act of the Principal in admitting the 
petitioners only tentatively was in any man- 
ner arbitrary or capricious. In view of the 
previous understanding with the Vice-Chan- 
cellor that no admissions need be made 
against thé casual vacancies, the Principal 
could not act but in the manner he did. It 
might be that all concerned bona fide believ- 
ed that the act of the head of the institution 
concerned would meet with the approval of 
the Vice-Chancellor. In any case, at least the 
Principal appears to have been under that 
impression. Much emphasis was laid on the 
language of the Principal’s letter D/- 26-4- 
1969 addressed to the Vice-Chancellor 
regarding filling up of the casual vacancies, 
and it was urged that if, in fact, the admis- 
sions were only tentative or provisional, the 
Principal in his letter instead of saying that 
the candidates ‘were admitted’ would have 
inserted the word ‘provisionally’ between the 
words ‘were’ and ‘admitted’. This submission, 
in my opinion, is based on a misreading of 
that letter. That letter was written in res- 


-ponse to the Vice-Chancellor’s letter of the 


25th April, 1969, making certain enquiries in 
regard to the filling up of the casual vacan- 
cies, and the Principal was rightly confining 
himself to furnishing relevant data including 
the fact that the admissions had been made 
strictly according to the marks of the candi- 
dates, who had come up for interview on the 
date and time specified in the notice. In- 
deed, it appears from the last sentence of that 
letter that the Applications of the candidates 
admitted would have been enclosed with the 
letter itself, but for the fact that duplicate 
copies of those applications kad not been 
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made ready. The original applications bear- 
ing the Principal’s endorsements would have 
clearly showed that the admissions were only 
provisional. I am, therefore, unable to read 
anything into that letter of the 
which amounts to acknowled 
part that the admissions were final and not 
tentative or provisional. It may be that the 
candidates admitted, specially after they had 
paid the requisite fees etc. were not quite 
aware that their admissions were only pro- 
visional and this factor, I have no doubt, has 
caused great hardship to some of them; for 
instance Shiva Shanker Prasad, the petitioner 
in C. W. J. C. No. 420 of 1969, had already 
joined B. Sc. Part I class on the 18th August, 
1968, after passing Pre-University Science 
Examination during the Session 1968-69, and 
was continuing his studies in that Class up 
to the 28th of April, 1969, when he gave 
up the same upon his provisional admission 
to the Ist Year M. B. B. S. Course on the 2Ist 
of April, 1969. If he had been informed that 
his admission was only provisional, he would 
have perhaps acted otherwise. It is, there- 
fore, unfortunate that the candidates concern- 
ed were not apprised to the real position, but 
that in my opinion neither clothes them with 
any justifiable rights or alters the legal posi- 
tion. It cannot be said that the Principal 
was under statutory duty to inform the can- 
didates either about the circumstances attend- 
ing the admissions or about the facts that the 
admissions were only provisional. None-the- 
less the faimess ‘or propriety of acquainting 
the candidates concerned about the provi- 
sional nature of their admission can hardly 
be disputed. The fact, however, remains that 
the petitioners were admitted only tentative- 
ly, and, until the Vice-Chancellor had approv- 
ed of the admissions, they could not be con- 
sidered to have been finally enrolled as stu- 
dents or members of the class, It appears 
from the Vice-Chancellor’s letter of the 27th 
April, 1969, (an Annexure to these applica- 
tions) that the Vice-Chancellor far from ap- 
proving of the admissions felt unhappy about 
the manner in which the admissions had 
been ‘made and to him the admissions made 
against casual vacancies did not seem “to be 
quite fair and regular”. Having expressed 
himself as above, he left the rest to the Prin- 
cipal who by his order passed on the very 
next day formally cancelled the provisional 
admissions made by him earlier on the 2Ist 
April, 1969. It is this order of cancellation, 
which has been challenged in all the three 
cases under consideration. 


10. The impugned order of cancellation 
as contained in the Principal’s letter dated 
the 28th April, 1969, to the petitioners is not 
a speaking order. It, however, appears from 
a letter written by the Principal on the same 
date (Annx. ‘B’ to the counter affidavit filed on 
behalf of the Principal and the Vice-Chancel- 
lor) to the Vice-Chancellor that the cancella- 
tion was in pursuance of the findings reach- 
ed and the observations made in regard to the 


‘of the result of Pre-University, 


-It is apparent that 
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admissions against the casual vacancies by the 
Vice-Chancellor as contained in his letter 
dated the 27th April 1969 to the Principal. 
Accordingly the order of cancellation ‘has to 
be read along with the aforesaid Vice-Chan- 
cellor’s letter dated the 27th April, 1969. 
That letter of the Vice-Chancellor reads as 


under—= n 
A No.64/Vo(Res). 
- April 27, 1969. 
Tor. C. Achar, 
r. G. Ac 
Principal, 
P. W.. Medical College, 
Patna. 


Sub: Filling up of Casual vacancies in 1st 

. _ Year Medical Course in P. W. Medi- 
cal College, Patna. 

Sir, 

Kindly refer to your confidential letter No. 

919 dated 26th April, 1969. 


I am sorry to note that the six candidates 
whose names are mentioned in your above 
letter have been admitted at the fag-end of 
the session though you told me some days 
back that admissions shculd not be made now, 
The original date of the commencement of 
the Ist Year of the Medical Course was fix- 
ed on the 8th April, 1969, which was post- 
poned due to the strike of the teachers. 
These admissions have been made only a few 
days back by posting a notice on the Notice 
Board of the ee during the period of 
strike when all could not have the oppor- 
tunity to know about it, I find that in two 
Ppp aios the dates mentioned are evidently 

er the middle of April ’69, as certificates 
dated 16th or 17th April, ’69, have been at- 
tached to these. Most of the other applica- 
tions bear no date of application or the date 
of their receipt in the office of the Patna 
Medical College. It appears that. all the 
admissions have not been made on the basis 
or Higher 
Secondary or Senior Cambridge examinations, 
according to Clause 1 of the Ordinances for 
Admission to the Medical Course. 


i All these do not seem to me to be quite 
fair and regular. I am not happy about 
the manner in which these admissions have 


been made. 
- Yours faithfully, 
Sd/-. K. K. Dutta. 
broadly speaking the 
Vice-Chancellor has given three reasons for 
coming to the conclusion that the admissions 
against the casual vacancies did-not seem to 
him`to be quite fair and regular. They are: 
(i) the notice announcing the existence of the 
casual vacancies and inviting students desi- 
rous of seeking admission to present them- 
selves on the 21st April, 1969. at 8 am. in 
the office of the Principal had been posted on 
the Notice Board of the College during the 
period of strike when all could not have the 
opportunity to know about it, (ii) at least 
two out of the applicants who. presented 
themselves for admission had evidently filed 
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their applications after the middle of April, 
1969, and most of the other applications 
bore no date or the date of. their receipt in 
the office of the College and (ii) that some 
of the admissions had not been made or the 
basis of the result of ‘the Pre-Universitr, or 
Higher Secondary or Senior Cambridge Exa- 
minations, according to Clause (1) of the 
Ordinance for Admission to the Medical 
Course. Strictly speaking it is wholly un- 
necessary to canvass the correctness or other- 
wise of any of the aforesaid reasons givea by 
the Vice-Chancellor for coming to the con- 
clusion that the admissions were not quite 
fair and regular. It is firmly established that 
Courts have no appellate jurisdiction over 
decisions of the Universities or Colleges, if 
arrived at within their jurisdiction and are 
free from the view of being arbitrary and 
capricious or mala fides, As to the Vice- 
Chancellor’s jurisdiction, on the scheme oZ the 
Patna University Act 1961, and of the Ordi- 
nances whether General or Special governing 
the matter of admissions as also under the 
Rules for Admission of the students in the 
lst Year Medical Course, there can be herdly 
any doubt. The powers and functions of the 
Vice-Chancellor have been described in Sec- 
tion 10 of the Act, and sub-section (6) of Sec- 
tion 10 says that the Vice-Chancellor shal be 
the principal executive and academic officer 
of the University. Sub-section (9) cosfers 
on him the rights of visiting and inspecting 
the Colleges. Under sub-section (10) Le is 
required to exercise general control over the 
educational arrangements of the University 
and sub-section (12) provides that it shall be 
his duty to see that the proceedings of the 
University are carried on in accordance with 

e provisions of the Act, the Statute, the 
Ordinance, the Regulations and the Rules. 
Sub-section (18) says that he shall perborm 
such other duty and exercise such cther 
power as may be conferred on him by the 
Statutes and Ordinances made under the Act. 
The Ordinances which are made under Sec- 
tion 32 of the Act by the Syndicate and 
which inter alia provide for the admission of 
students to the University and their enrol- 
ment as such also confer large powers on the 
Vice-Chancellor. He has, for instance, the 
power of final approval in the matter of ad- 
mission of sportsman students and has within 
limits the power of relaxing the requirement 
as to the minimum percentage of marks for 
admission. He also enjoys under Clause E (v) 
of the Ordinances for admission of studants 
to the Medical Course popularly knowr as 
the Special Ordinances wide discretion to re- 
fuse admission to an applicant, who, in his 
opinion, should not be admitted in the sest 
interest of the students of the Mecical 
Course. Under Clause 5 (vi) he has the 
power of condoning the delay in filing appli- 
cations for admission or enrolling onesel as 
a student after he has been selected for ad- 
mission. In regard to the filling up unfilled 
seats in the 2nd Year of the Course at the 
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commencement of the Session, Clause 6 of 
the Special Ordinances confers wide discri- 
tionary powers on him. The General Ordi- 
nances which came into force with effect from 
the 3rd of September, 1968, relating to ad- 
mission into all courses of studies assign very 
large power to the Vice-Chancellor. Indeed 
out of nine Clauses in that Ordinance, as 
many as six, namely, Clauses (1), (2), (8), (6), 
(7) and (9) provide for the exercise of dis- 
cretion by the Vice-Chancellor in one or an- 
other matter relating to admissions. The 
Rules for admission of students in the Ist 
Year Medical Course for the sassion 1968-69, 
inter alia provide that admission to the Course 
shall be made on the basis of the criteria 
laid down by the Ordinances, and the power 
of the Vice-Chancellor to refuse to any stu- 
dent who might be eligible for admission 
under the Ordinance on the ground of mis- 
conduct as laid down under Clause (1) of the 
General Ordinances appears to have been 
emphasised by repeating ths same under 
Rule 8 of the Rules for admission. The above 
provisions quite clearly show that the Vice- 
Chancellor being the Principal and academic 
Officer of the University and having the right 
of visiting and inspecting the Colleges etc. and 
enjoying general control over the educational 
arrangements of the University with a statu- 
tory duty to see that the proceedings of the 
University were carried on in accordance with 
the provisions of the Act, the Statute, the 
Ordinances, etc. enjoys wide administrative 
and academic control over the Colleges and 
further has very wide discretion powers 
in regard to admissions into Colleges. It 
may be mentioned that it was mainly on an 
interpratation of one of the Clauses of the 
Special Ordinance, namely, Clause 5(v) that 
this Court in the case of Sunil Bhatia v. 
Patna University 1965 B. L. J. R. 229 came 
to the conclusion that because the said Clause 
gave a very wide discretion to the Vice-Chan- 
cellor to deny admission to those students 
who, in his opinion, “should not be admitt- 
ed in the best interest of the students of the 
Medical Course” no one could say that he 
had a right to admission. Clause 5{v) is not 
alone in the list of Clauses of the Ordinances 
which confer wide discretionary powers on 
the Vice-Chancellor in the matter of admis- 
sion, In the circumstances, the overriding 
power of the Vice-Chancellor arising, as it 
does, from his general administrative and 
academic control over the Colleges and from 
his specific powers under the Ordinances in 
relation to admissions appears to me to be 
clearly ‘established, and indeed was not 
seriously challenged by leamed Counsel 
appearing for these petitioners. Accordingly, 
it must be held that the Vice-Chancellor 
was acting within his jurisdiction in 
examining the fairness and regularity or other- 
wise of the admissions made into the Ist Year 
M. B. B, S Course against casual vacancies 
and his conclusions or decision on the subject 
matter of the enquiry as contained in his 
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Netter of the 27th Apal 1969 to the Principal 
is not open to challenge on the ground of 
want of jurisdiction. 


11, Nor can it be said that there was 
anything arbitrary, capricious or mala fide’on 
the part of the Vice-Chancellor in either pro- 
bing into the regularity or otherwise of the 
admissions made against the casual vacancies 
or in arriving at his conclusions about them, 
In the applications under consideration vague 
allegations have been made that the probe 
_ ‘was conducted by the Vice-Chancellor under 
the influence or coercion of interested and 
influential persons.. In C. W, J. C. 416.:of 
1969, the petitioner’s case is that the step 
-which the Vice-Chancellor took was really at 


the interyention.of the Minister for Education: 


and in this connection a cutting from the 
‘issue of the Searchlight dated the 80th April 
- 1969, has been included: as. one of -the 
Annexures to the application. .It must,, how- 


ever, be said that these allegations besides ` 


being vague have remained wholly unsub- 
stantiated. The cutting from the newspaper, 
even if admissible, merely shows that the 
then. Education Minister, Mr.. N. E. Horo, 
in a reported statement to the Searchlight 
had conveyed the information that the. order 
for cancellation of admissions had followed 
a probe by the Vice-Chancellor, who accord- 
ing to the report, had found the admissions 
to be irregular, ere is, therefore, nothing 
on the record to suggest that the probe into 
the admissions by the Vice-Chancellor was 


under the influence or coercion of anybody. 


Indeed, in view of the facts and circums- 
tances of this case, it must -be held that the 
Vice-Chancellor would have failed in his duty 
if he had not probed. into the admissions 
made by the Principal -against the casual 
vacancies. There is no reason to suppose that 
in the discharge of his a he was guided by 
anything else than the dictates of his own 
conscience. On the 25th of April, 1969, he 
wrote to the Principal requesting him to send 
the names of the students who had been ad- 


mitted against the casual vacancies, their“ap- ` 


plication forms for admission, a statement 
about their marks together with a copy of 
the notice issued regarding the casual. vacan- 
cies by the following day. The Principal in 
his letter of the 26th April, 1969, furnished 
all the information which- the Vice-Chancel- 
Jor had required him to furnish, except that 
on that date he could not forward the origi- 
nal applications for admission. Those appli- 
cations along with a statement showing the 
dates on which casual vacancies had occurred 
together with reasons due to which vacan- 
cies had occurred were duly forwarded on 
the following day, namely, on the 27th April, 
1969. The contents of the Vice-Chancellor’s 
letter of the 27th April, 1969, (Annexure ‘A’ 
to the counter-affidavit) quite clearly show 
that on a receipt of all the relevant materials 
the Vice-Chancellor subjected them to a close 
scrutiny and thereafter he reached his con- 
clusion that the admissions have not been 


ALR 


quite fair and regular and that he was not 
happy about the manner in which they had 

een made. Quite clearly the Vice-Chancel- 
lor applied that objective test to the matter 
under enquiry: and, as eady mentioned 
above, gave at least three reasons in support 
of his conclusion. A conclusion reached in 
the mariner as stated above can hardly be 
described as arbitrary or capricious. Though 
it is not for this Court in the exercise of its - 
extraordinary jurisdiction under Article 226 
of the Constitution to examine the correctness 
or validity of the reasons given by the Vice- 
Chancellor for reaching his ultimate conclu- 
sion, as much stress was laid-on one or an- 
other of the reasons so given, their validity 
may be briefly examined. In regard ‘to the 
first reason given by the Vice-Chancellor that 
the notice about. the casual vacancies had. 


- been posted on the notice Board of the Col- 


lege during the pendency of the strike when 


-all could not have the opportunity to know 


about -it, the main contention on behalf of 
the petitioners have been that though there 
was a strike at the relevant time of teachers 
and non-teachers at the University, there was 
no strike in the Medical College and as such 
there was-no reason why ‘all concerned could 
not have come to know about the notice of 
the castial vacancies which was duly posted 
on the Notice. Board of the College: It is, . 
however, clear that the question posed is. 
such which can hardly be determined by re- 
ference to a mere objective standard. Even 
if the strike was in the University and there 
was no strike as such in the Medical College 
the effect of the strike and its bearing on 
the functioning of the constituent Colleges 
are matters on which, it is obvious, the au- 
thorities concerned alone were the best judges 
and in the instant cases, according to them, 
the time when the-notice was posted on the 
Notice Board of the College on account of 
the strike, was such, when concerned 
could not have an opportunity to know about 
the notice. Courts have repeatedly affirmed 
their incapacity'to substitute their own con- 
clusions on such matters for the conclusions 
of the authority concerned. Reference, may, 
however be made to certain broad features 
which in my opinion, leave no .doubt about ` 
the ineffectiveness of the notice. It appears 
to me that when admittedly there were many 
applicants -for admission into the Ist Year 
M. B: B.S. Course, anxiously awaiting’ their 
turn and who had not been able to get 
themselves admitted at the commencement of 
the Sessions, because they were lower in the 
merit list than those who had been admitted, 
it is rather surprising that only six applicants 
two of whom had. passed the qualifying exa- 
mination only in the month of April 1969, 
should have presented themselves for admis- 
sion in the office of the Principal on the 21st 
April, 1969, in response to the notice in 
question. It is not without significance that 
five out of those six applicants were close 
relations, being sons or daughters of persons 
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who were admittedly connected with the 
College or the University, and though the 
father of the remaining one candidate wes not 


directly connected with the College oz the.- 


University, he was in a position to keep- close 
contact with one or another person eitker at 
the College or in the University. Thə ex- 
tremely poor response to the notice against 
the background of a large number of. appli- 
cants anxiously waiting for- admission ‘s -by 
itself, in my opinion, indicative of the fact 
that the notice was issued at a time when all 
concerned may not have come to know -about 
it, in other words, the notice was effective 
within a very limited range. It is not such 
a notice which is contemplated under Cl. (5) 
of the General Ordinances. enever £ cer- 
tain Rule or Statute requires the doirg of 
an act after giving notice to all concerned 
of the proposed act, it necessarily implies an 
adequate and effective notice, The first rea- 
son, therefore, as given by the Vice-Chancel- 
lor for his conclusions appears to. me fo be 
well founded. The secord reason as men- 
tioned by the Vice-Chancellor relates. to cer- 
tain formal defects in the relevant applica- 
tions for admission, and ‘ts correctness has 
rightly been not challenged. The force of 
the third reason that some of the admissions 
had not been made on the basis of the results 
of the Pre-University or other examinations 
mentioned in Clause (1) of the Ordinanc2 for 
admission to the Medical Course is vindica- 
ted by a reference to.the case of Sri Biswa- 
jit Kapur, the petitioner in C. W. J. C. No. 
416 of 1969. As has been broomi out clear- 
ly in the affidavit filed on ‘behalf of Jagdhar 
Prasad Singh, the intervener responden:, in 
that case and indeed as admitted by the peti- 
tioner himself in his application, he was an 
applicant for admission into the 2nd Year 
Medical Course:and was pursuing that appli- 
cation with all the resources at his command, 
but after the results of the Ist. Year M. B. B. S. 
Course were announced he filed a fresh appli- 
cation for admission, leaving it, as he says, 
to the College authorities to admit him either 
in the Ist Year M.B.B.S. Course or in the 
2nd Year M.B.B.S, Course. On the very 
face of his application for admission, he had 
not passed in Biology in -any of the exami- 
nations mentioned in Clause (1) of the Ordi- 
nances for admission, The Clause required 
that admission to the Ist Year Medical 
Course was to be made in order of merit on 
the basis of the aggregate marks obtained by 
the applicants at the Pre-University or the 
Higher Secondary Examination. or at any 
other examination recognised by the Acade- 
mic Council as equivalent thereto. The last 
part of that Clause lays down that no appli- 


cant shall be admitted to the Ist Year Medi- 
cal Course, unless he has passed in English, . 


Modern Indian Language, Physics, Chemistry 
and Biology in any of the aforesaid exami- 
nations. Admittedly Biology was not one of 
the subjects of Sri Biswajit Fap at his Pre- 
University examination, yet application 
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for admission was considered against one of 
the casual vacancies and hač been accepted 
Deesionaly: It follows from what has been 

iscussed above that the corclusion reached 
by the Vice-Chancellor that the admissions 
against the casual vacancies were not quite 
fair and regular, was so reached for good 
reasons and in any case he cannot be said to 
have taken any extraneous factors into consi- 
deration. The impugned orders of cancella- 
tion based, as they are, on the aforesaid deci- 
sion of the Vice-Chancellor are accordingly 

ood on merits as well. I have already held 
above that the orders of cancellation have to 
be read along with the aforesaid Vice-Chan- 
cellor’s letter of the 27th April, 1969. Learn- 
ed ‘Counsel appearing for the petitioners tak- 
ing the letter of the Vice-Chancellor by itself 
submitted that the said letter read correctly 
merely- amounted to the censure of the con- 
duct of the Principal in the matter of ad- 
missions and did not amount to any decision 
on the part of the- Vice-Chancellor in exer- 
cise of his overriding powers of control and 
supervision, cancelling the acmissions made. 
This contention, in my opinion, assumes that 
there is no distinction between the existence 
of power and the manner in which the power 
can be exercised. Once the existence of 
power is conceded or establisked, then unless 
the relevant Statute or Rule conferring that 
power lays down a particular manner for 
exercising the same, the repository of power 
is free to exercise the. powers vested in it in 
any manner that’ it thinks proper. In the 


“instant cases it has not been shown that a 


particular manner is prescribed in which the 
Vice-Chancellor must exercise his powers. In 
my opinion, it was open to the Vice-Chancel- 
lor to give expression to his decision in the 
form of a letter to the Principal. The Prin- 
cipal to whom it was addressed understood 
the letter as conveying the decision of the 
Vice-Chancellor. Accordingly, whatever else 
the letter might have been intended to be, it 
cannot but be accepted that it was meant to 
contain the decision of. the Vice-Chancellor 
reached by him after a thorough probe into 
the regularity and fairness or otherwise of the 
admissions, made against the casual vacan- 
cies. There is thus no substance in this plea. 


12. It was ‘next contended on behalf of 
the petitioners that assuming that the Vice- 
Chancellor had made his decision in regard 
to the fairness and regularity or otherwise of 
the admissions made against the casual vacan- 
cies, his decision was vitiated on the ground 
that he did not afford any opportunity to the 
admitted students to be heard before coming 
to a decision adverse to them. Jt was con- 
tended that the principles of natural justice 
were accordingly violated. To my mind there 
is no merit in is contention. In 
the first place there is no fixed pat- 
tem for complying with the rules of 
natural justice. -As discussed above, 
the decision of the Vice-Chancellor was based 
on a careful scrutiny of all the relevant mate- 
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rials. Accordingly, even if, it were conceded 
that the. Vice-Chancellor acting in administra- 
tive capacity was under an obligation to ob- 
serve the rules of natural justice; in the pre- 
sent cases it must be held that he had fully 
complied with those rules in so far as he exa- 
mined the relevant papers before reaching his 
conclusions. In the second place it must be 
borne in mind that at no stage the Vice- 
Chancellor had before him any form of lis 
and it may be that he was considering the 
question from the point of view of policy and 
expediency. In any case the applicants con- 
cerned were not being proceeded with in any 
disciplinary or punitive action against them. 
Jt is only in those cases where a particular 
student or scholar was being proceeded 
against by way of disciplinary or punitive 


measure, that it is a duty of the authority en- . 


dowed with the power to come to a decision 
to give notice to the student or scholar con- 
cerned. - 


13. On the finding as reached above that 
the admissions of the petitioners in all these 
three cases were only provisional or tentative 
in the sense that they were subject to the 
final approval of the Vice-Chancellor, the 
order of cancellation passed in pursuance of 
the Vice-Chancellor’s disapprov 
missions in substance amounts to a refusal 
on the part of the authorities to admit the 
petitioners. It is now well settled that though 
an eligible candidate may be said to have a 
right to get his application for admission con- 
si 
law, no applicant for admission has a right 
to admission. A denial of admission to the 
petitioners does not, therefore, amount to an 
infringement of any of their civil rights. 
The denial itself on the facts and circumstan- 
ces of the case was justified and proper. It 
follows, therefore, that no case for issuing 
any writ or direction at all has been made out 
by any of these three petitioners whose cases 
are under consideration. . These three appli- 
cations are, therefore, dismissed, but in the 
circumstances. of the case there will be no 
order as to costs, 


14. In the remaining case of the first 
group, (C. W. J. C. No. 896 of 1969), differ- 
ent considerations, however, arise. Miss Zee- 
nat Taj, the petitioner, was admitted on the 
7th of April, 1969, which according to the 
case of the respondents, was a provisional 
admission for two reasons, namely, ‘(1) that 
she had not complied with the physical fit- 
ness test as enjoined under cl. 5(iv) of the 
Special Ordinances of the University and (2) 
that the Vice-Chancellor, who alone had 
powers to increase the seats, had not express- 
ed his decision one way or the other. It 
will be noticed that the’ so-called provisional 
admission of this petitioner was also cancell- 
ed by an order dated the 28th April, 1969, 
just as in the other three cases. It is this 
cancellation order, which the petitioner has 
challenged in this case, _ 


of the ad-` 


ered on its merits and in accordance with . 


A.I. R. 


15. The petitioner had passed her Pre- 
University examination in Science from the 
Patna University in 1968, obtaining 493 marks 
out of 900 total marks and she had duly 
applied for admission into the-Ist Year M. B. 
B. S. Course on the 18th July, 1968, with 
attested copies of all the documents required 
under Rule 6 of the Rules for Admission of 
Students in the lst Year Medical: Course, 
though not required under the said- Rules, 
she had also put in a certificate of physical 
fitness dated the 7th April, 1969, granted to 
her by Dr. H. N. Singh, Professor and Head of 
the Department. of Medicine, Patna Univer- 
sity. Her marks calculated according to the 
Ordinance came to a total of 811.. Her case 
is that on the basis of the aforesaid marks, 
her position amongst the girl candidates for 
admission. from the products of the Patna 
University was 17th in order of merit, and 
though under Clause 2(d) of the Special 
Ordinances on the to number of seats 


- being at that time 170, it was incumbent on 


the Principal to call 17 girl applicants, includ- 
ing the petitioner for interview and admission, 
yet the Principal, for reasons as yet undis- 
closed, called only 14 girls for interview and 
admission on the 29th July 1968. Out of the 
14 girl candidates called for admission as 
aforesaid, one Miss Asha Agrawal was not 
considered eligible for admission. Thus only 
13 were admitted from amongst the girl can- 
didates from the Patna ` University. ‘Later 
two girl applicants, Miss Indira Prasad and 
Miss Anita Rani Bhawmik were admitted 
from amongst the girl candidates, who were 
qualified from the Universities and educa- 
tional institutions other. than the Patna Univer- 
sity, bringing the total number of girl candi- 
dates admitted to 15. Still later two more 
girl candidates were admitted, Kumari Lalita 
Upadhya and Miss Rita Singh, both having 


the same total marks, namely 821. Mean- 
while partly because o the 17th 
girl candidate having been admitted 
because she had equal marks with 


the 16th girl and on account of the 
Vice-Chancellor having created three extra 
seats, the total number of seats had got in- 
creased from 170 to 174 and twenty per cent 
of the latter number came to 34.8. Out of 
34.8, fifty per cent under the Ordinance had 
to go to girl applicants who had qualified 
from the Patna University. The petitioner’s 
case is that even if she was 18th in the order 
of merit, yet she should have been admitted 
on'the above calculation in the regular course, 
but the Principal- acting contrary to the 
Ordinances had chosen to admit her only 
provisionally on -wholly erroneous grounds. 
According to her, none of the two factors. 
enumerated above and alleged on behalf of 
the respondents -as factors which intervened 
against her final admission, were tenable. 
The order of cancellation in this case has 
also been attacked on the ground that it 
had been passed without the authority con- 
cerned applying its mind to any of the rele- 
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vant facts, or the law applicable, and im that 
sense the order being waolly arbitrary was 
fit to be quashed. 


16. The first question which arises for 
determination is the number of seats for 
women students calculated in accordance with 
Clause 2 (c) of the Ordinances for admis- 
sion of students to the Medical Course. That 
Clause provides that out of the total number 
of seats twenty per cent will be allotted to 
women students, It was contended on be- 
half of the respondents that the ‘total num- 
ber’ of seats spoken of in Clause (2) cf the 
aforesaid Ordinances meant, the initially sanc- 
tioned number of seats, which was admittedly 
170 only, and did not include the seats 
which might have been subsequentl, in- 
creased by the Vice-Chancellor. I have no 
hesitation in rejecting this contention. Sanc- 
tioned number of seats, and total numter of 
seats are not interchangeable expressions. The 
ordinances envisage the initially sanct.oned 
number of seats being increased by the Vice- 
Chancellor in his discretion, | Accordmgly, 
the expression, ‘total number’ of seats, as 
used in Clause (2) of the aforesaid Ordi- 
nances must necessarily mean the sanctoned 
number of seats, plus the number of seats, 
which might have been increased by the Vice- 
Chancellor. In my opinion, therefore. the 
word ‘total’ has to be given its ordinary dic- 
tionary meaning and it must be held thet for 
the purposes of calculating the number of 
seats which had to be allotted to womer stu- 
dents the initially sanctioned number of seats 
plus the seats increased by the Vice-Chamcel- 
lor will have to be taken and that number 
admittedly comes to 174. Twenty per cent 
of 174, it was conceded, came to 34.8 and 
the rule being that fifty per cent thsreof 
have to be filled up from amongst the appli- 
cants who had passed the Pre-University 
examination from the Patna University and 
had secured forty-five per cent of the marks 
or above in the aggregate. (Vide Cl. 5 (-) (a) 
of the Ordinances), the number of girl appli- 
cants who had passed the Pre-University exa- 
mination of the Patna University and has se- 
cured the qualifying marks came to 17.4, 
which in effect meant 18, because the frac- 
tion in the above calculation, in view o! the 
character and object of the rule in regard to 
reservation of seats, has to be regarded as a 
whole number. 


17. It has not been disputed that the 
petitioners, marks in the eggregate calcalat- 
ed in accordance with the Ordinances came 
to 811 and her place was 18th in the merit 
list of girl candidates, being.immediately after 
Miss Rita Singh. It is not the case of the 
respondents that between Miss Rita Singh 
and the petitioner, there was any other girl 
applicant having higher marks in the aggre- 
gate than the petitioner. It follows, tere- 
fore, that the petitioner should have been 
admitted as the 18th girl applicant in the 
usual course against a regular vacancy in the 
quota for women students, unless there were 
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certain intervening factors which could justify 
her admission being only provisional. The 
case of the respondent No, 1 is that the 
petitioner could have been admitted only 
provisionally because, in the first place the 
Vice-Chancellor who alone had powers to in- 
crease the number of seats could hardly be 
asked to increase the number of seats as he 
had been prayed for on bekalf of the peti- 
tioner, as he had already given expression to 
his views on the subject to the contrary by 
revoking his earlier decision to increase the 
number of seats, and, in the second place, 
because the petitioners application for admis- 
sion filed on the 13th July, 1968, was itself 
defective in so far as she had not furnished a 
report as to her physical fitness from the re- 
quisite number of doctors including a lady 
doctor. The application which the peti- 
tioner’s father had filed for increasing the 
number of seats should have been addressed 
to the Vice-Chancellor and not to the Princi- 
pal who had no powers to increase the num- 
ber of seats. Even so, according to the case 
of the Principal, the application would have 
been forwarded to the Vice-Chancellor for 
orders if the latter had not already expressed 
himself against increasing of the number of 
seats. It has been categorically stated in 
perigraeh 17 of the counter affidavit filed on 
behalf of the respondents that the petitioner’s 
provisional admission was bcth made and 
cancelled by the Principal oa his own res- 
ponsibility. 


18. Though in view of what has been held 
above -that 18 women students including the 
petitioner whose position was 18th in order of 
merit in the category to which she belonged 
and not 17 only, should have admitted in the 
regular course against the sects reserved for 
women students under Clause 2 (d) of the 
Ordinances, the plea that the petitioner could 
have been admitted only provisionally be- 
cause the Vice-Chancellor was understood as 
not inclined to increase the number of seats, 
is not at all sustainable; the stand taken by 
the Principal as indicated above appears to 
me to be regrettable. It may not have been 
possible for the Principal to prevent the 
petitioners father filing the application on 
the 12th February 1969, kut certainly it 
was not only possible but desirable for the 
Principal to reject the said application forth- 
with on the ground firstly that the applica- 
tion had been addressed to a wrong person 
as the Vice-Chancellor and not the Princi- 
pal had the power to increase the number 
of seats and secondly on the ground that in 
the circumstances then obtaining, the appli- 
cation was not likely to be forwarded to the 
Vice-Chancellor for necessary orders, The 
Principal on his own showing knew of the 
Vice-Chancellor’s attitude in the matter of 
increasing the number of seats. Instead, the 
Principal by entertaining the application and 
by keeping it pending all the time from the . 
12th Feb., 1969, until the 28th April, 1969, 
when he purported to cancel the so-called 


56 Pat. ([Prs, 18-19] Zeenat v. Prince of Wales Medical College (Sinha J.) 


provisional admission of the petitioner afford- 
ed reasonable grounds for a belief in the 
minds of the petitioner or her father that 
the Principal was doing the needful in ‘the 
matter when, in fact, right from the begin- 
ning, the Principal quite clearly was either 
not in a position to do anything or worse 
still had no intention of doing anything. 
Once the application had been entertained 
it should have been in all fairness, forward- 
ed to the Vice-Chancellor with or without 
recommendation as the Principal thought fit, 
but its retention in the Principal’s office in- 
definitely was both irregular as well as un- 
justified. It is significant to mention that 
on the very day on which the petitioners 
_father had filed the aforesaid application, the 
Vice-Chancellor had in effect sanctioned an 
increase of the seats by admitting one Sri 
Kanti Mohan Singh, a candidate from the 
Bhagalpur University, and, it may have been 
that the Vice-Chancellor in the exercise of 
his discretion, and on a consideration of the 
petitioners case increased the number of 
seats by at least one more. The Principal, 
however, by not forwarding the said applica- 
-tion effectively succeeded in virtually pre- 
venting the Vice-Chancellor from exercising 
his discretion. It follows that there is no 
satisfactory explanation for the inaction on 
the part of. the Principal in regard to ..the 
application which had been filed on behalf 
of the petitioner by her father. - Further, i 
the Principal already knew on the 12th 
February, 1969, that there was no prospect 
of the Vice-Chancellor increasing the num- 
ber of seats and that on that account he 
was. not going to forward the application 
filed by the petitioner’s father in that be- 
half to the Vice-Chancellor, it is rather in- 
explicable why he took the responsibility of 
edmitving the petitioner even Lahde b, 
One cannot help saying that the Head of 
an important educational institution should 
have conducted himself more reasonably than 
he did in the case of this petitioner. It is, 
however, unnecessary to pursue this matter 
any further because on the ee reached 
above the alleged impediment of want of 
seat in the case of the petitioner was, in fact, 
illusory and it must be held that there is no 
force in the contention that the petitioner’s 


admission had to be provisional, because no ` 


increase in the number of seats, as had been 
prayed for on her behalf, had been sanction- 
ed. 


19. The other factor which, according to 
the respondents, stood in the way of the 
etitioner’s admission is equally untenable in 
BS The relevant Clause of the Ordinances 
for admission of students to the Médical 
Course in Clause (5) (iv) which reads as 
under:— 2 


“No applicant shall be admitted who may 
be found physically unfit to undergo train- 
ing in the Medical Course.” 


The case of the Principal is that as the peti- 


-to my mind, is plain an 


ALR. 


tioner had not furnished a report as to her 
physical fitness for undergoing a training in 
the Medical Course from a panel of doctors 
consisting of a Physician, a Surgeon, an Op- 
thalmologist and a Lady Doctor (preferably a - 
lady Gynaecologist) in accordance with the 
established procedure for testing the physical 
fitness of a girl applicant for admission, she 
could not be finally selected and admitted 
into the College under the’ Ordinance, For 
this case, I find no warrant whatsoever either 
in Clause (5) (iv) of the Ordinances as set 
out above or in any other Clause of the 
Ordinances. The meaning of Clause (5) (iv), 

it is this that no 
applicant for admission whether boy or girl 
who is found physically unfit for undergoing 
the training in the. Medical Course can be 
admitted. The emphasis is on the words 
“who. may be found physically unfit”, Quite 
clearly, it is for the College or the Univer- 
sity authorities to come to their own finding 
in regard to the physical unfitness of a parti- 


cular applicant and for that purpose and: be- 


fore admission can be refused to a parti- 
cular applicant on the ground that he or 
she was physically unfit for undergoing the 
training, the authorities have to arrange for 
an examination of the applicant concerned 
by one or more than one doctor as they 
might think fit and- proper. It follows that 
it is not for the applicant concerned to fur- 
nish any report of his or her own accord 
in proof of physical fitness. Clause (5) (iv), 
as it stands, is not at all attracted to the 
instant case. The petitioner has never been 
asked to submit herself to any examination 
by a Doctor or by a panel of doctors with 
a view to enable the authorities to find out 
whether she had the requisite physical fit- 
ness for undergoing the training in the Medi- 
cal Course. That no report as to physical 
fitness by one or more than one doctors had 
to be submitted along with the application 
for admission is clear from the terms of 
Rule 6 of the Rules for admission of students 
in the Ist Year Medical Course for the ses- 
sions 1968-69.. That rule requires copies of 
several documents to be filed along with the 
application for admission, but the list of 

ocuments required to be filed does not in- 
clude any certificate or report as to the phy- 
sical fitness of the applicant for admission. 
It, therefore, follows, that the application 
for admission filed by the petitioner was in 
no manner defective. If in accordance with 
Clause (5) (iv) of the Ordinance referred to 
above, the authorities had required the peti- 
tioner to submit herself to an examination 
by a panel of doctors, including a lady Doc- 
tor with a view to find out whether she was 
in any manner physically unfit to undergo 
the training in the Medical Course and she 
had either declined or had failed. to submit 
herself to the said examination or if upon 
an examination it had been found that the 
petitioner was physically unfit to- undergo 
the training, there would have been some 
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justification for either admitting the peti- 
tioner provisionally or refusing admissicn to 
her altogether. That ‘stage, however, never 
came. I am, therefore, inclined to hold that 
the second ground, ` as mentioned above, 
which has been put forward on behatf of 
the Principal for admitting the petitoner 
only provisionally is not at all sustainable in 
law. The said impediment must also be held 
to be wholly illusory. > 


20. In view of what has been discussed 
and held above, the case of the Principal of 
the college that the petitioner had been ad- 
mitted only provisionally fails. There teing 
no intervening factor or any impedimert in 
the way of the petitioner being finally ad- 
mitted as a student of the College, her ad- 
mission though described erroneously as pro- 
visional must be treated as final, subject, 
however, to the authorities being satisfiel as 
to the physical fitness of the petitioner in 
accordance with Clause (5) (iv) of the Ordi- 
nance. The impugned order of cancella‘ion, 
as in the three other cases disposed of above 
gives no reason for making the order, but 
unlike the other cases of this group, the 
order of cancellation in the present case zan- 
not be read along with the Vice-Chancellor’s 
letter of 27th April, 1969, holding that the 
admissions made on the 21st April, 1969 
against six casual vacancies were unfair an 
irregular. As already mentioned, the peti- 
tioner was not admitted against any of those 
six casual vacancies, her admission bein 
about a fortnight earlier on the 7th April, 
1969; the papers relating to her admission 
had never been forwarded to the Vice Chan- 
cellor nor had the Vice Chancellor asked for 
them. But the Principal without giving any 
opportunity to the petitioner to satisfy the 
authorities about her physical fitness and 
without even disclosing to her that as the 
Vice-Chancellor, in the circumstances, eculd 
not be reasonably asked to increase the num- 
ber of seats and as she had failed to furnish 
a report from a panel of doctors certifying to 
her physical fitness for undergoing the train- 
ing in the Medical Course, her provisicnal 
admission had to be cancelled, suddenly 
passed the order of cancellation. It is quite 
clear that the order has been passed without 
the Principal applying his mind to the fects 
and circumstances of the instant case. In 
the First place there was no good reason 
why the Principal should not have cated 
the petitioner for admission against one of 
the regular vacancies in the category of wo- 
men students and in the second place it is 
wholly inexplicable why if there were in- 
superable. impediments according to him in 
the way of the admission of the petitiorer, 
he accorded her, what he has described as 


a provisional admission. Lastly upon -he 
facts as discussed above, it must be hald 


that he has acted rather arbitrarily in pass- 
ing the order of cancellation. For all these 
reasons, the impugned order of cancellaton 
must be quashed, 


- and according to one of 
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21. The operation of the order of cancel- 
lation was stayed by this Court on the Ist 
May, 1969, while admitting this application, 
e affidavits filed 
on behalf of the petitioner she has been at- 
tending practical classes throughout. In view 
of what has been discussed ebove, the peti- 
tioner must be taken to have been admitted 
in the regular course against one of the 
vacant seats reserved for women students from 
amongst the applicants who had passed the 
Pre-University examination of the Pama Uni- 
versity and had secured the minimum per- 
centage of marks. It will, however, be open 
to the authorities concerned to get her exa- 
mined by such number of doctors as they 
at think fit and proper with a view to 
find out whether she was physically unfit 
to undergo a training in the Medical Course, 
and if the result of the said examination was 
adverse to the petitioner, her admission will 
stand cancelled, otherwise she will be allow- 
ed to pursue her studies in the said course 
and all the lectures attended by her whether 
of practical or of theoretical classes right from 
the 7th April, 1969, the date on which she 
was ‘admitted, will be counted to her credit. 
Whether she will be admitted to the Ist 
M. B. B. S. examination for the session 1968- 
69, will however, depend on the provisions 


. of Regulation 7 of Chapter XXVI of the 


Patna Universi 
on account of 
gulation 


Regulation £1965), but if 
e provisions of the said Re- 
she- is unable tọ take the Ist 
M. B. B. S. examination for the session 1968- 
69, she will be treated as a regular student 
of the Ist Year Medical Course in the suc- 
ceeding sessions. It will be open to her to 
appear at any subsequent Ist M. B. B. S. 
Examination held for the succeeding sessions 
subject to the relevant rules in that behalf. 


21A. In the result the impugned order 
of cancellation is quashed anc this applica- 
tion succeeds and is allowed subject to the 
directions and observations made above. In 
the circumstances of this case, there will be 
no order as to costs, ` 


22. On the second group of cases com- 
prised of as many as twelve applications, 
C. W. J. C. Nos. 415/69, 417/69, 429/69, 
437/69, 438/69, 439/69, 459/69 and 461/ 
69 raise an identical question and may be 
disposed of first. The petitioners in all these 
cases have prayed for issuance of a writ in 
the nature of mandamus directing the Prin- 
cipal of the College and the Vice-Chancellor 
to admit them into the Ist Year M. B. B. S. 
Course for the session 1968-69, against the 
six casual vacancies which existed. That no 
such writ or direction can be issued is con- 
cluded by two decisions of this Court, one 
reported in 1965 BLJR 229 and the other 
reported in AIR 1968 Pat 3 ), Umesh 
Chandra Sinha. v. V. N. Singh. In Sunil 
Bhatia’s case, 1965 BLJR 229 it was pointed 
out that while it was true that an applicant 
for admission was entitled to have his case 
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considered in accordance with law, he could 
not go beyond that and claim admission as 
of right. This view was quoted with ap- 
proval in Umesh Chandra Sinha’s case, AIR 
1968 Pat 3 by the Full Bench. It follows, 
that no applicant can claim admission as of 
right and, accordingly, no application can lie 
under Article 226 of the Constitution for en- 
forcing a right which does not exist. If the 
petitioners had prayed for a direction to be 
issued calling upon the respondents to take 
their applications for admission, if any, into 
the Ist Year M. B. B. S. Course, into consi- 
deration in accordance with law, the matter 
would have stood differently, but on the 
relief prayed for as it stands in all these 
applications, it must be held that the appli- 
cations themselves are not maintainable and 
as such they must fail. These applications are, 
accordingly, dismissed, but in the circum- 
stances of the case, there will be no order 
as to costs, 


23. In C. W. J. C. Nos. 486/69, 444/69 
and 448/69, three out of the four remaining 
cases of the, second. group, identical ques- 
tions arise and they may be now taken up 
for consideration. 


24. In these cases, reliefs prayed for are 
three-fold. -They are as follows:— 


(i) Prayer for issuance of a writ directing 
the respondents to admit the petitioners 
against the casual vacancies. 

(ii) Prayer for issuance of a writ com- 
manding or directing the respondents to. fill 
up the six casual vacancies which had occur- 
red in the Ist Year M. B. B. S. Course in 
accordance with law, and 


(iii) Prayer for a direction upon the res- 
pondents to consider the petitioner’s applica- 
tions for admission on their merits and in 
accordance with law against the aforesaid 
casual vacancies. 


25. The first relief is clearly not main- 
tainable and indeed it was not pressed on 
behalf of the petitioners in these three cases. 
In regard to the third relief prayed for in 
these cases it is now firmly established that 
an applicant for admission- has a right to get 
his application considered in accordance 
with law vide 1965 BLJR 229 at p. 235. and 
AIR 1968 Pat 8 (FB). This right, however, 
cannot arise unless the following conditions 
are satisfied: (i) The applicant concerned 
must have actually applied for admission into 
an educational institution and (ii) there must 
be vacancies in the class into which admis- 
sion is sought for and, further there must be 
an obligation on the part of the authorities 
to fill up those vacancies. Now in all these 
three cases, there is no dispute that the peti- 
tioners have actually applied for admission 
into the lst Year M. B. B. S. Course. Whe- 
ther their applications are in accordance with 
Jaw and are otherwise in order is a matter 
which will fall for consideration when their 
applications are taken up for due considera- 
tion by the authorities concerned and, there- 
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fore, that question need not be gone into 
at this stage. It is also not in dispute that 
during the session 1968-69, as many as six 
casual vacancies occurred between the 22nd 
February, 1969 and the 10th April, 1969, 
and though the said casual vacancies were 
filled up on the 21st of April, 1969, by ad- 
mitting six candidates provisionally, the ad- 
missions having been subsequently cancelled 
on the 28th of April, 1969, the vacancies still 
existed. The main question for considera- 
tion is whether the authorities are under an 
obligation to fill up those casual vacancies. 
If it is found on a consideration of the rele- 
vant provisions of the Ordinances that the 
casual vacancies which occur have to be fil- 
ed up as and when they occur, there will be 
no escape from the conclusion that the res- 
pondents must be directed to duly consider 
all applications for admission including those 
of the three petitioners in these three cases 
which might have been filed, in accordance 
with law and fill up the casual vacancies by 
admitting six applicants against them. In 
some of- the applications under considera» 
tion, the petitioners have treated the cancel- 
lation of the admission of Miss Zeenat Taj 
as adding one more vacancy to the six casual 
vacancies which had already occurred. In 
view, however, of what has been held in the 
case of Miss Zeenat Taj (C. W. J. C. No. 
896 of 1969), no question of there being a 
seventh vacancy arises. 

26. Clause (5) of the Ordinances under 
the head ‘General’ (hereinafter described as 
the ‘General Ordinances’) reads as under:— 

“After all the seats are filled up in a parti- 
cular class, if any subsequent vacancies arise 
because of students leaving the college such 
vacancies have to be regarded as ‘casual’. 
The casual seats are to be allotted after an- 
nouncing them on the Notice Board of the 
College and giving seven days’ time before 
making admission. Admission shall be made 
strictly on the basis of merit irrespective of 
the year in which the applicants have passed 
or the place from which they have passed 
the previous examination.” 


According to Mr. B. C. Ghose, learned coun- 
sel appearing for the respondents, there was 
nothing in Clause (5) of the General Ordi- 
nances quoted above or indeed anything any 
where in either the General or the Special 
Ordinances to show that there was a statu- 
tory obligation on the University authorities 
to fill up the casual vacancies, even if they 
existed. Mr. Basudeo Prasad and a number of 
other lawyers appearing in support of these 
petitions, on the other hand,-contended that 
on the language of Clause (5) itself it must 
be held that the necessary intendment was 
that the casual vacancies if and when they 
occurred, had to be filled up and indeed, 
according to them the words ‘are to be allot- 
ted’ meant and implied ‘shall be allotted’. 

- 27. In my opinion the contention raised 
on behalf of the ‘petitioners in these three 
cases under consideration is well founded 
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and should be accepted. The Patna Univer- 
sity as the preamble of the Act shows, is a 
teaching-cum-residential University. The 
Prince of Wales Medical College is ore of 
the institutions maintained and controlled 
by the University. It admits students to a 
course of medical studies which extend; for 
five and half years. In the ultimate analysis, 
all educational institutions are meant to sub- 
Serve a great social need and an institation 
imparting medical educaticn is no exception. 
Indeed the need of the society for an ade- 
quate number of qualified doctors is widely 
recognised and progressively medical ecuca- 
tion is becoming more and more porular. 
With a view to regulate admission into the 
medical course, the Syndicate have made 
Ordinance for admission of students to the 
said course. These Ordinances are -Special 
Ordinances applicable to admissions to Medi- 
cal Course. The Syndicate have also made 
some General Ordinances called Ordinances 
under the heading ‘General’ which as -heir 
title, shows, are applicable to all cours2 of 
study in the different faculties. It is obvious 
that the General Ordinances of which CL (5) 
under consideration forms a part, have to be 
read in the context of the Special Ordinaaces 
applicable to the Medical Course, anc_ to 
my mind and perusal to the Special Ordin- 
ances leaves no doubt that the necessary in- 
tendment was that throughout the Course 
extending over five and half years, as men- 
tioned above, a given strenzth of the classes, 
equivalent at least to the number of sanc- 
tioned seats has to be maintained, in other 
words, if as in the instant case, the sancon- 
ed seats were 170, there was an obligation 
on the University authorities to admi- at 
least 170 students and keep up that streugth 
throughout the course. This intendment 
cannot be carried out unless there was an 
obligation on the University authorities to fill 
up all casual vacancies which might arise 
during the session. 


28. Before taking up the question of 
proper construction of Clause (5) of the 
General Ordinances some of the relevant 


Clauses of the Special Ordinances may be 
referred to for the purposes of ascertairing 
the intention behind enacting those Clauses. 
Clause (1) postulates certain number of senc- 
tioned seats in the Ist Year Medical Course 
against whom admissions have to be mede. 
Under clause (2) the proportion in which the 
total number .of seats which expression as 
already held above in C. W. J. C. 396 of 
1969, means the sanctioned seats plus the 
number of seats which might have been in- 
creased by the Vice-Chancellor, have to be 
allotted amongst different categories is hid 
down. The proviso to the clause states that 
in case of any seat remaining unfilled in any 
of the first two categories, the same may be 
filled up by the applicants from the other 
categories. The emphasis quite clearly is on 
not allowing any of the sanctioned seats re- 
maining vacant. The same emphasis is dis- 
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cernible in .the proviso to Clause (3) which 
states that if the seats reserved for scheduled 
caste candidates remain unfilled because of 
no candidate from that category coming up 
to the mark as laid down in Clause (3), the 
Vice-Chancellor may permit relaxation up 
to fifteen per cent of the marks so that the 
requisite percentage of scheduled caste 
candidates may be admitted and none of the 
seats reserved for them out of the total num- 
ber of seats may remain vacant. Clause (4), 
in my opinion, brings out the intention quite 
clearly. It states that seats left unfilled in 
any of the categories mentioned in (a) to (e) 
under Clause (2) by reason of the fact that 
no eligible candidates are avzilable shall be 
filed up by admitting applicants available 
in accordance with the merit “ist. The clear 
intention is not to allow any unfilled seats 
to remain in the special categories mentioned 
in clause (2) and if no eligible candidates 
from those categories are avaiable, the seats 
so unfilled have to be filled up from appli- 
cants available in the general merit list. To 
Clause (5) (1) as well there is an important 
proviso which empowers the Vice-Chancellor, 
in the event of all the seats not being filled 
up by reason of the fact that there are no 
applicants who possess the minimum quali- 
fying marks, to lower the qualifying marks 
to such limits which he might porate pro- 
per and expedient. This again is clearly in- 
tended to prevent any of the sanctioned seats 
remaining vacant. Clause (6) which is the 
last clause of the Special Ordinances speaks 
of the Vice-Chancellor’s power to Sl up any 
unfilled seats in the 2nd year of the Medical 
Course by admitting the best available ap- 
plicants directly into the 2nd year M. B. B. S. 
Course from either those who have passed 
B.Sc. Part I examination or an equivalent 
examination with physics, chemistry and 
biology as their subjects or from those who 
might have completed the Ist Year Medical 
Course of the five year integrated course or 
the equivalent thereof in any recognised in- 
stitution in Bihar. The above provisions in 
my opinion, clearly indicate the anxiety on 
the part of the Syndicate to see that at least 

the sanctioned number of students receive ` 
instruction in the Medical Course so that at 
least that number of qualified doctors be 
turned out at the end of the Course, and 
no part of the equipment maintained and 
assembled at the college level for imparting 
education go to waste. Considered in the 
light of the above intendment, it is impossible 
to conceive that the Syndicate would have 
left in the Vice-Chancellor any discretion in 
the matter of filling up of the casual vacan- 
cies which might occur during any particular 
academic session. If as has been contended 
for on behalf of the responderts, there was 
no obligation on the Vice-Chancellor to fill 
up the casual vacancies when they occurred, 
more or less anomalous and absurd result 
would follow, for instance, a number of 
casual vacancies may occur scon after the 
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commencement of the session, and if the 
Vice-Chancellor were free to either fill up 
those vacancies or not at his sweet discre- 
tion, the result will be that in case he decides 
not to fill up the casual vacancies, the Course 
will run with a truncated class only and to 
that extent the Syndicate’s object and inten- 
tion would stand defeated. The mere fact 
that casual vacancies might occur, ‘either 
during the middle of the term or towards, 
-the end of the term, cannot afford any 
justification for patung a different construc- 
tion on Clause (5) than what should be 
placed on the said clause if: the vacancies 
occur soon after the commencement of the 
Session. For the above reasons, it must be 
held that there is an obligation on the Vice- 
Chancellor to fill up the casual vacancies if 
_and when they occur. i 

29. On a proper construction of the lan- 
guage of Clause 75) as well, one cannot but 
reach the above conclusion. The - relevant 
words are, “the ‘casual vacancies are to be 
allotted.” The question is whether the words 
‘are to be allotted’ in the context of the 
scheme, and intention of the Syndicate as is 
apparent from the several clauses of- the 
Special Ordinances, discussed above, should 
be read as ‘have to be allotted’ or ‘shall be 
allotted’. The following. quotation from the 
Crawford “On the Construction of Statutes”, 
at page 516, is quite helpful in this connec- 
tion:— >. ` C 

“The question as- to whether a statute is 
mandatory or directory depends upon the in- 
tent of the legislature and not upon the lan- 
guage in which the intent is clothed. The 
meaning and intention of the legislature must 
govern; and these are to be ascertained, not 
only from the phraseology of the provision, 
but also by considering its nature, its design, 


and the consequences which would follow. 


from construing it the one way or the other 


wesensosoo 


at p. 918; State of Uttar Pradesh v. Babu 
- Ram Upadhya, AIR 1961 SC 751 at p. 765 
and Raza Buland Sugar Co. Ltd., Rampur 
v. Municipal Board, Rampur, AIR 1965 SC 
895 at p. 899. In the first two cases their 
Lordships have quoted the above passage 
from Crawford with approval and in the last 
mentioned case Wanchoo, f. who delivered 
majority opinion observed as under:— à 


“The question whether a particular provi- 
sion of a statute which on the face of it 
appears mandatory inasmuch as it uses the 
word “shall” as in the present case or is 
merely directory cannot be resolved by lay- 


ing down any general rule and depends upon ` 


the facts of each case and for that purpose 
the object of the statute in making the pro- 
vision is the determining factor. The pur- 


pose for which the provision has been made 
and its nature, the intention of the legisla- 
ture in making the provision, the serious 
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general inconvenience or injustice to persons 
resulting from whether the provision ‘is read 
one way or the other, the. relation of the 
particular provision to other provisions deal- 
ing with the same subject and other condi- 
tions which may-arise on the facts of a parti- 
cular case including the language of the pro- ` 
vision, have all to be taken into account in 
arriving at the conclusion whether a parti- 
cular provision is mandatory or directory.” 
It follows that the words used in a particular 
provision are by no means the: decisive fac- 
tor. The nature, the osiga and the conse- 
quences which would follow from- constru- 
ing the provision in one way or the other are 
more decisive. In the instant case, there- 
fore, in view of the design and the scheme 
relating to admission envisaged in the Spe- 
cial Ordinances, and also in view of the ob- 
ject sought to be achieved, the words “are 
to be allotted”, though not framed in terms 
of command, must be read as mandatory and 
they really mean and imply, as, “have to be 
allotted?” or “shall be allotted”. The power 
to fill up the casual vacancies as conferred 
under Clause (5) is, io my opinion, coupled 
with a duty to fill up those vacancies. The 
classical observations of Lord Cairns L. C. 
in Lulius v. Lord Bishop of Oxford, (1880) 
5 AC 214, may be usefully set out in this- 
connection. : 


“But there may be something in the nature 
of the thing empowered to be done, some- 
thing in the object for which it is to be 
done, something in the conditions’ under 
which it is to be done, something in the 
title of the person or.persons for whose bene- 
fit the power is to be exercised which may 
couple the power with a duty, and make it 
the duty of the persons on whom the power 
is reposed to exercise that power when call- 


_ed upon to do so.” 


Quite obviously, the object for which the 
power to fill up the vacancies has been con- 
erred being in the very nature of things for 
the benefit of the student community, who 
might be desirous of admission into the 
Medical Course, the person in whom the 
poner is reposed must be held tọ have a 
uty to’exercise that power when called upon 
to do so. It is impossible to conceive that 
the Syndicate should have created a power 
for putting in motion the provisions of a 
certain Clause of the Ordinance intended to 
secure a full complement of students for a 
particular course of study, and, should have 
conferred that power upon the Vice-Chan- 
cellor to enable him to utilise that power for 
the benefit of- the student community, and, 
yet had left to him an absolute discretion 
to render that Clause inoperative leading to 
the -total disregard of the interest. of the 
students desirous of admission. The words, 
“are to be allotted” are, in my opinion, man- 
datory and they import a duty to act for 
the benefit of the eligible students. The’ 
power to fill up the casual vacancies, as is 
conferred under Clause (5) was never intend- 
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ed to be rendered inoperative at the caprice 
of any individual, however, highly placed he 
may be. The only limitation on the exer- 
cise of the power is that before the power 
can be exercised, an occasion for its exercise 
by reason of casual vacancies . occurring, 
should have arisen.. The relevant words used 
in Clause (5) must ‘in the circumstances re- 
ceive a construction of obligation and aot of 
discretion, for, even if the words used 
be enabling words, they must be held 
to have a compulsory force where the thing 
to be done. is: for the benefit of the public 
or for a certain defined section thereof. For 
these reasons I am inclined to accept the 
contention advanced on behalf of the peti- 
tioners that there was a statutory oblization 
on the Vice-Chancellor to fill up the six 
casual vacancies in question or cause them 
to be filled up. . 


80. Tt follows that the petitioners in all 


these three cases are entitled to get their - 


application for admission -duly ‘considered, 
in accordance with law, against the aforesaid 
six casual vacancies, which occurred during 
the session 1968-69. Let a direction issue 
to the respondents to that effect. As the 
petitioners applications have to be corsider- 
ed strictly on the basis of merit as laid down 
in Clause (5) of the Ordinance, the respon- 
dents must be directed to consider the peti- 
tioners’ applications for admission along with 
all other similar applications for admission 
which might have pene filed, either before 
the 7th of September, 1968 or by the 2lst 
of April, 1969. It is clear that so far as 
admissions to casual vacancies are concern- 
ed, they are to be made irrespective cf the 
year in which and the place from. where the 
applicant for admission might have passed 
his or her previous examination, and, -here- 


fore, even those applicants who ease have — 


passed their previous examinations between 
the 7th September, 1968 and the 21st April, 
1969, either from the Patna Universi-y or 
from any other University in Bihar are eligi- 
ble candidates and have a ight to get their 
applications considered for admission against 
the casual vacancies along with the applica- 
tions for admission of these three petitioners. 
Tt follows that all students except the peti- 
tioner in C. W. J. C. No. 416/69, namely, 
Bishwajit Kapur, who were admitted provi- 


sionally on the 21st April, 1969, but whose- 


provisional admissions were subsequently can- 
celled may also, if-they so like, get their 
applications for admission if otherwise in 
order, considered for admission agains: the 
casual vacancies on merits and in accordance 
with law. The application for admissior: into 
’ the Ist Year M, B. B. S. Course whick had 
been filed by Sri Bishwajit Kapur, the peti- 
tioner in C.-W. J. C. 416/69, cannot, how- 
ever, be entertained as the same was 
under Rule 6 (d) of the Rules for admission 
of students. in the Ist year Medical Course 
(session 1968-69) and also under the last part 
of Clause (1) of the Special Ordinances. It 


may- 


barred _ 
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will, however, be open to the Vice-Chan- 
cellor acting under Clause (5) of the Special 
Ordinances to consider his application as an 
application for admission in the 2nd year of 


_ the Medical Course against any unfilled seats 


in that Course which may exist at the com- 
mencement of the ensuing session. 


81. In the result all these three applica- 
tions are allowed in-the éxtent indicated 
above and the rules are made absolute to 
that extent. In the circumstances of the 
case, there will be, however, no order as to 
costs, - 


32. In C. W. J. C. No. 414 of 1969, the 
only case out of the seconé group of cases 
to be considered, the petitioner has made 
three alternative prayers. The first prayer 
is exactly. the same, as has been made and 
allowed in the -three applications just dis- 
posed of and will be governed by the direc- 
tions made in them. The third one seeking 


- a direction from this Court commanding the 


tespondents to admit them against one of 
the six-casual vacancies is one which can 
hardly be entertained for the reasons already 
pointed out while disposing of the 
eight cases out of the -twelve cases 
falling in this group. The main relief claim- 
ed, however, is the second one, namely, for 
quashing the admissions made of respondents 
Nos. 3 and 4 to the two sportsmen seats, and 
for a direction that the petitioner be deem- 
ed to have been admitted against one of 
those seats. Both respondents Nos. 3 and 4 


have shown cause and have claimed that ` 


their admissions were validly made. Respon- 
dents Nos. 1 and 2 have alse supported their 
case. It was, however, conceded by learn- 
ed Counsel for the petitioner that so far as 
respondent No. 8 was concerned, there was. 


no infirmity attached to his admission. 


83. In regard to the admission of respon- 
dent No. 4, however, it has been seriously 
contended on behalf of the petitioner that 
his admission was clearly in violation of the 
relevant clauses of the Orcinances and as 
such should be quashed and a direction be 
issued that the petitioner should be deemed 
to have been admitted to one of the sports- 
men seats. 


34. Under Clause (2) (e) of the Special 
Ordinances, of the total number of seats, two 
seats are to be allotted to sportsmen, subject 
to the approval of- the Vice-Chancellor, who 
in the opinion of the Principal of the College 
had distinguished themselves as players or 
athletes even though the spcrtsmen students 
so selected are not eligible tc be included in 


_the merit list of candidates for admission. In 


the instant case there is no dispute’ that the 
Vice-Chancellor had given his approval to 
the admission of respondent No. 4. It was, 
however, urged that the Principal having 
only accepted the choice already made by a 
committee, appointed by him in respect to 
the renee merits of the several candi- 
dates who claimed admission as sportsmen, 
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ia regard to the candidates having dis- 
tinguished themselves as players or athletes, 
it must be held that the selection of the 
candidates for admission as sportsmen in- 
cluding that of appellant No. 4 was notan 
act of the Principal as required under CI. (2) 
(e) of the Special Onlinanced: In my 
opinion, there is no merit in this contention. 
It appears that as many as 48 students claim- 
ed admission as sportsmen and all of them 
were asked to submit themselves for a veri- 
fication of . their claim as distinguished 
players and athletes to an Expert Committee. 
The said Committee interviewed the several 
applicants on three dates, namely on the 
4th, 6th and 7th December, 1968. There- 
after the Committee selected six out of the 
48 students interviewed and forwarded the 
names of the six students so selected to the 
Principal. It further appears that the Princi- 
‘pal taking the list of the six candidates 
selected by the Expert Committee to have 


been prepared in order of merit, selected”. 


the first student in that list who is respon- 
dent No. 8 in this case and the third student 
who is respondent No. 4. According to the 
Principal the person named as -second in 
order of merit did not qualify under Cl. (8 
of the Special Ordinances. The Princip 
thereafter forwarded the names of respon- 
dent Nos. 3‘ and 4 for the approval’ of the 
Vice-Chancellor and it was on receipt of the 
Vice-Chancellor’s approval that both of them 
were admitted. In my opinion, it was open 
to the Principal to form his opinion about 
the respective merits of the ‘candidates for 
‘admission in regard 
players or athletes on such materials as he 
might like to collect either directly or 
through some other agency. It is quite con- 
ceivable that the Principal of the College 
may not be himself a sportsman or atleast 
may not have the time to conduct the usual 
«tests which are generally necessary to as- 
certain the respective merits of the candi- 
dates concerned as sportsmen. I, therefore, 
find no infirmity in the selection made by 
the Principal merely because the Principal 
had required an Expert Committee to under- 
take the conducting of the requisite tests. It 
was next urged that in any case there was 
nothing to show that the so-called Expert 
Committee had forwarded the names of the 
six candidates for admission to the sports- 
men seats in order of merit. It is true that 
the Committee while forwarding the names 
had not said in express words that the names 
were being forwarded in order of merit, but 
there appears to be great substance in the 
argument of learned Counsel for respondent 
No, 4 that the very fact that the list had 
been drawn up seriatim irrespective of alpha- 
betical considerations and were arranged 
numerically, went to suggest that-the Com- 
mittee had forwarded names in order of 
_ merit, In any case, there can be no doubt 
that the Principal understood the list in that 
sense, and he having exercised the discre- 


. there is no allegation 


to their quality as’ 
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tion of selection vested in him, it is not open 
to the Court to interfere with the same un- 
less it can be shown that the discretion has 
been exercised arbitrarily or mala fide. - In 
paragraph 15 of the application the bona 
fides of both, the Principal as also of the 
Expert Committee in making the selection, 
has been challenged and though paragraph 
9 of the show cause filed on behalf of the 
respondents and sworn to by the Principal 
himself could have been more explicit than 
what it is, on the facts brought on the re- 
cord by respondent No. 4 through his show 
cause petition, it must be held ‘that the 
petitioner has failed to make out his allega- 
tions of mala fides. Indeed no material has 
been furnished on behalf of the petitioner 
in proof of his allegations of mala fide. On 
the. other hand, it appears from the show 
cause filed by respondent No. 4 that all the 
48 candidates for admission were interviewed 
on three dates as mentioned above and in 


‘the circumstances I find no reason to sup- 


pose that the selection made by the Expert 
Committee was based on anything except the 
respective merits of the performances in 
sports of the several applicants concerned. 
Respondent No. 4 has appended to his show 
cause copies of a number of certificates in 
proof of his merit in the field of sports, and, 
that these materials 
were not before the Expert Committee or for 
the matter of that before the Principal who 
made the final selection. On these mate- 


‘rials it is’ difficult to accept the petitioners 


case that the selection as made by the Ex- 
pert Committee or by the Principal was in 
any manner mala fide. 


85. The substantial grounds urged against 
the admission of respondent No. 4 are, how- 
ever, based on Clauses (8) and (5) (ii) of 
the Special Ordinances. Clause (8) of the 
Special Ordinances reads as under:— 


“No student shall be admitted who has. se- 
cured less than 10% of the total marks lower 
than the marks secured by the last applicant 
admitted in accordance with the list of eli- 
gible candidates on the basis of merit under 
category (f) of Clause (2).” 

According to the petitioner he as well as 
three others including respondent no. 4 were 
non-Patna University boys and the last ap- 
plicant admitted according to the list of the 
eligible candidates from non-Patna University 
boys had 997 marks in aggregate, calculated 
in accordance with the Ordinance. Taking 997 
as the basis, it was urged that respondent 
No. 4 having obtaining only 777 marks (cal- 
culated -according to the Ordinance) did not 
qualify under Clause (8), and his admission 
was, therefore, wholly illegal as being con- 
trary to the said clause. The contention of 
the University as also respondent No, 4 on 
the other hand, is that Clause (8) does not 
warrant taking the list of eligible applicants 
separately. Both the lists, namely, one for 
Patna University boys and the other for 
foreign University had to be taken together 
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and once that was done, the argumen- pro- 
ceeded, that the last applicant admittec hav- 
ing only 912, the admission of respcndent 
No. 4 was ‘fully in accordance with Cl. (8). 
Paragraph 7 of the Principal's affidavit reads 
as under:— 

“For determining as to who is the last 
candidate admitted in Medical Course, it is 
not merely confined to students in category 


which is commonly known, category 
of students belonging to the Patna 
University, but to both the categories, 


the last student admitted in the Patna Uni- 
versity category had secured 60.8%” 

To the same. effect is the statement made by 
respondent No. 4 in paragraph 9 of his show 
cause petition, as corrected by an affidavit 
filed on behalf of respondent No. 4 ty his 
father. According to the case of the Uni- 
versity and respondent No. 4, therefore, res- 


ondent No. 4, whose total marks as 2alcu-’ 


ated under the Ordinar:ces came to 807, 
namely, 53.8% could not be said to have 
secured less than 10% marks lower than the 
marks secured by the last student admitted 
as per the list of eligible candidates. In An- 
nexure ‘A’ of the show cause filed on behalf 
of respondents Nos. 1 and 2 which :s the 
letter of the Principal addressed to the Vice- 
Chancellor on the 7th of December, 1968 
the Principal on the interpretation or con- 
struction of Clause (3), as mentioned ebove, 
had excluded Sri Hridaya Ranjan Pd. Cupta, 


who figured as the second person in order, 


of merit amongst the sportsmen, as se-ected 
by the Expert Committee. 


86. The question before us is one oË con- 
struction of Clause (8). It is quite clear 
that Clause (8) is of general application and 
applies to all the categories enumerated in 
Clause (2) without exception. It is a rule 
which prohibits admission and is, therefore, 
a rule of limitation and should be svictly 
construed. The disability imposed under the 
said Clause cannot be extended beyond. such 
limits as the Clause warrants. The object 
of this Clause appears to restrict admission 
of all students, belonging to whatever cate- 
gory, whose academic records are so poor 
that they have secured less than 10% cf the 
total marks, than the marks obtained by the 
last student, who had secured his admission 
in the Medical Course. In one sense this 
provision is a limitation on the powers of 
the Vice-Chancellor to reduce the minmum 
percentage of marks for the purposes cf ad- 
mission. The proviso to this Clause which, 
in my opinion, throws some light on the 
purpose behind the main Clause, prcvides 
that it is open to the Vice-Chancellor to re- 
lax the limit of 10% in the case of scaedu- 
led caste candidates by another 5% provided 
however, that in no case even a scheduled 
caste candidate can be considered for ad- 
mission if his-marks be lower than the 40% 
of the total marks. It appears to me, there- 
fore, that the Clause contemplates the tctality 
of the applicants admitted into the Medical 
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Course and a student who kas obtained less 
than 10% of the total marks than the marks 
secured by the last student admitted in the 
said course, cannot be admitted obviously 
because the Ordinance making authority felt 
that a student whose academic records were 
so poor as that, did not deserve admission. 
The last student “on the rolls of a parti- 
cular College, irrespective of the source from 
which he was recruited” connotes a clear and 
specific idea and, therefore, in our opinion, 
the construction placed on Clause (8) by the 
Principal appears to be fully warranted, both 
on the language of Clause (€) as also on the 
object and purpose behind the said Clause. 
There is no dispute that ‘if the construction 
put by the University authorities and by res- 
pondent No, 4 on Clause ‘8) was correct, 
the marks obtained by respondent No. 4 cal- 
culated in accordance with that Clause came 
within the permissible limits. The last stu- 
dent admitted had secured 912 only. Ten 
per cent of the total marks which stand at 
1500, is 150. If 159 is deducted from 912, 
it comes to 762 only and respondent No. 4 
had obtained if not 807, at least 777. The 
contention against the legality of the admis- 
sion of respondent No. 4 in so far as the 
same is based on Clause (8) of the Ordi- 
nance must, therefore, fail 


87. The attack against the legality of the 
admission of respondent No. 4 on the sports- 
man seat in so far as the seme is based on 
Clause (5) (ii) of the Special Ordinances, how- 
ever, in my opinion presents a more difficult 
hurdle. Clause (5) (ii) reads as under:— 

“Gi) Admission of students under each 
category mentioned in Clause 2 shall be on 
the basis of merit inter se amongst the ap- 
plicants of the particular category.” 

This is one of the restrictions and conditions 
subject to which the admissions are made. 
It has been urged that the word ‘merit’ in 
the aforesaid clause implies and con- 
notes academic merit and not merit as a 
sportsman. According to this contention, the 
petitioner having secured 995 marks in the 
aggregate, being the highest amongst the 
marks ‘secured by the six sportsmen selected 
by the Expert Committee, against only 807 
or 777 secured by respondent No. 4, the peti- 
tioner and not respondent No. 4 should have 
been admitted against one of the two sports- 
men seats, the other seat going to respon- 


_ dent No. 8 who had obtained 941, the next 


highest marks. If the word ‘merit’ in cl. (5) 
(ii) connotes academic merit, there can be 
no doubt that that particular provision of the 
Special Ordinances has been clearly violated 
in the case of respondent No. 4 who had 
only 807 or 777 marks in the aggregate as 
against 995 obtained by the petitioner. On 
behalf of respondent No. 4, it was strenuously 
contended that the word ‘merit’ iz. Clause (5) 
(ii) of the Special Ordinances must be as- 
cribed a special meaning, namely, merit in 
respect of sportsmanship and not merit in 
respect of academic attainments. I confess 
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Ordinance makers provided for merit test with- 

its accepted connotation, i.e., merit judged 
on the basis of aggregate marks obtained by 
the applicants concerned for.category (f) and 
gave a complete go-by to. that test so far 
as categories (a) to (e) were concerned. It 
appears to me that by inserting Clause (5) (ii) 


sense has been insisted upon. 
therefore, that even though the petitioner may 
be:said to be sixth in order of merit as sports- 
man, his aggregate marks being the highest 
amongst the six persons selected by the Ex- 
pert Committee, he should have been ad- 
mitted along with respondent No. 8, who had 
the next highest marks. - The failure on the 
part of the University authorities to comply 
with one of the mandatory restrictions appli- 


cable to admissions into the Medical Course’ 


in the case of respondent No. 4, clearly in- 
validates his admission, but'in view of the 
fact. that this situation has been brought 
about for no fault `of respondent No. 4, and 
also in view of the fact that respondent No. 4 


‘has been a regular student of the College. 


from the 2nd January, 1969, onwards and has 
not only been sent up to appear at the Ist 
Year M. B. B. S. Examination, but has in’ fact 
appeared at the--said examination except in 
one or two papers, examinations in which 
have been postponed’ for the time being, 
we direct that his enrolments as a student 
of the College will continue though not 
against one of the sportsmen seats. The peti- 
tioner of this case will, however, be treated 


as admitted to that seat by virtue of Cl. (5) 


(ii) of the Special Ordinances. Respondent 
No. 4, in the circumstances referred to above, 
will however be not unseated, and, as his ad~ 
mission. in effect has to be deemed to have 


ALR. 
been against one of the regular. seats, the 
Vice-Chancellor is directed to treat him as 
such, by increasing, if necessary, one more 


seat in the Ist Year M.B.B.S. Course for 
the session in question. 


88. In the result C. W. J. C. No. 414 of 
1969 succeeds and is allowed in terms of the 
directions. made above. In the circumstances 
of the case, however, there will be no order 
as to costs, - 


89. It follows that five out of these six- 
teen cases namely, C. W. J. C. Nos. 396/69, 
436/69, 444/69, 448/69 and 414/69, are al- 
lowed in terms indicated above and. the rest 
are dismissed. . We direct the respondents, 
namely, the Vice-Chancellor and the Principal 
to take proper and due steps to comply with 
the: sone directions by the end of this 
month, 


` 40. Before parting with these cases, it 
_may be 


ointed out that, firstly, on account 
of not filling up the casual vacancies as and 
when they occurred, and, then ultimately fil- 
ling up those vacancies in an irregular man- 
ner and in pursuance of and on the basis of 

improper and irregular notice dated the 


an 
-12th April, 1969, resulting in the eventual 
„cancellation of the provisional 


admissions 
made against those vacancies, the Principal 
has caused, though bona fide, but obviously 
without any fault on the part of the stu- 
dents who were prima. facie eligible and desi- 
rous for admission into the Medical Course, 
some hardships to at least some of them. By 
way of illustration reference may be made to 
the case of the petitioner in C. W, J. C. No. 
420 of 1969. He was admitted as a regular 


- student in B.Sc. Part I, in B. N. College and 


was prosecuting his studies: there when in 
response to what was later found to “be an 
irregular and improper notice under Cl. (5) 


.of the General Ordinances, applied for ad- 


mission against one of the six casual 
vacancies and was _ provisionally’ ad- 
mitted. By reason of the cancellation 


of his admission which has been confirmed by 
this Court, he may not have been able to 
complete his studies in B.Sc. Part I of three 
years Degree Course in Science, and, surely 
has not been able to prosecute his studies 
in the lst year M. B. B.S. Course as desired 

y him, There might be other instances of 
similar hardship. We hope that the Univer- 
sities will try to mitigate the hardship so 
caused as far as possible within the frame- 
work of the Ordinances and the limits of the 
law, and the Vice-Chancellor will consider the 
desirability. of accommodating all such stu- 
dents by exercising his wide discretionary 
powers of increasing the number of seats, if 
considered feasible. 


B. D. SINGH, Ju— 41. I agree. 
_ Order accordingly. 
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AIR 1971 PATNA 65 (V 58 C 14 — 
FULL BENCH | 


S. C. MISRA C. J.. K. B. N. SINGH AND 
SHAMBHU PRASAD SINGH, Je. 


Dilip Kumar Singh and _ another, 
Petitioners v. State of Bihar and otners, 
Respondents. 

Civil Writ Jurdn. Case No. 1572 and 
1634 of 1969, D/- 5-5-1¢70. 

(A) Constitution of India, Article 226 
— Disputed questions of fact — dich 
Court will not investigate in writ appli- 
cations. . (Para 9) 

(B) Panchayats — Bihar Panckayat 
Election Rules (1959), Rule 5 (1) — Elec- 
tion of Gram Panchayat not illegal on 
ground that voters’ list was not: annual- 
ly revised — (Representation of the Peo- 
ple Act (1950), Section 21). 


Assuming that Rule 5 requires annual 
revision of the electoral roll, no election 
of a Gram Panchayat can be held ta be 
illegal on the ground that the voters’ list 
was not annually revised as requirec by 
the aforesaid rule. For finding out what 
is the electoral roll or rolls of an As- 
sembly constituency of Bihar State ‘for 
the time being in force” within the 
meaning of the rule reference has tc be 
made to Section 21 of the Representa- 
tion of the People Act, 1950. The provi- 
sions of Section 21 (2) and (3) mak= it 
abundantly clear that the validity of an 
electoral roll or the voters’ list is not af- 
fected if it is not revised as required by 
the section and even when a special re- 
vision is ordered, so long it is not com- 
pleted, the unrevised electoral roll or 
voters’ list continues to be in force and 
valid. ` (Paras 9, 10) 


(C) Constitution of India, Article 226 
— New plea’ — Validity of amended 


tion under Article 226 — Petitioner not 
allowed to make such submission. 
(Para 11) 


(D) Panchayats — Bihar Panchazat 
Election Rules (1959), Rule 90 (as amend- 
ed on 26-11-1969) — Retrospective effzct 
— Extended date for poll not beyond 
sixty days from six months of the filing 
of nomination paper -— Rule 90 as 
amended applies — Election held on such 
date would not be illegal. (Para <1) 


(E) Panchayats) — Bihar Panchayat 
Election Rules (1959), Rule 91 — Scope — 
Rule 91 not controlled by Rule 90 — In 
circumstances mentioned in Rule 91 elec- 
tion may be postponed by District Magis- 
trate or State Government even beyoad 
eight months. (Para 13) 

(F) Panchayats — Bihar Panchayat 
Election Rules (1959), Rule 90 — Rule is 
mandatory. ` 
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The essential aim of Rule 90 appears 
to give a chance for contesting the elec- 
tion even to those who could not file 
their nomination papers in the first inst- 
ance. Non-observance of cailing for fresh 
nomination papers as required by Rule 
90,. might affect the result cf the election. 
Therefore, the requirement imposed by 
Rule 90 for calling for fresh nomination 
papers, if the election is not held within 
the time mentioned in Rule 90, is manda- 
tory. Of course, it is subject to the ex- 
ception contained in Rule 91. (Para 14) 


(G) Panchayats — Bibar Panchayat 
Election Rules (1959), Rules 21, 23 —' 
Validity — Levying of nomination fee 
under Rule 21 is illegal — Nomination 
paper cannot be rejected under Rule 23 
(2) (v) for failure to deposit such fee. 


No impost can be levied by any bye- 
law, rule or regulation unless the sta- 
tute under which the subordinate legis- 
lation is made specifically authorises the 
imposition. The Bihar Panchayat Raj 


. Act (1947) does not authorise the State 


Government for levying any impost to 
be collected by itself under the rule- 
making powers conferred upon it, and 
levying of a nomination fee as imposed 
by amendment to Rule 2:3 is illegal. 
AIR 1952 SC 115, Rel. on. 

(Paras 16, 17, 19) 

As the State Government could not 
impose ‘the nomination fee, Rule 23 (2) 
(v) must- be held to be ineffective and no 
nomination paper can be rejected be- 
cause of failure on ‘the part of the candi- 
date to deposit the nomination fee re- 
quired under Rule 21. (Para 21) 

(H) Panchayats — Bihar Panchayat 
Raj Act (1947) (7 of 1948), Section 79 — 
Disqualification -— Provision in Rule 23 
(2) (v) of the Bihar Panchayat Election ` 
Rules cannot be called disqualification— 
(Panchayats — Bihar Panchayat Election 
Rules (1959), Rule 23). 

Disqualification refers ta something 
antecedent and any provisicn requiring 
something to be done at the time of fil- 
ing of a nomination paper, non-observ- 
ance of which would make the nomina- 
tion paper liable for rejection, cannot be 
said to be adding a further disqualifica- 
tion. There is no reference to any dis- 
qualification in Rule 23 (2) (v) of the 
Bihar Panchayat Election Rules. 

a (Para 21} 

(D) Constitution of India, Article 226 
— No ground in petition that nomination 
paper of petitioner was rejected on 
ground of non-deposit of nomination fee 
or he could not file nominaticn paper be- 
eause of Rule 21 (6) and (7) of Bihar 
Panchayat Election Rules — Petitioner 
not entitled to challenge election on 
ground that State Government could not 
legally impose nomination fee. (Para 22) 

(J) Constitution of India, Articles 


226, 227 — Another remedy open — 
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Maintainability of writ petition — Prin- 
ciples stated. 


A mere statement that the alterna- 


tive remedy available to the petitioner is 
not as efficacious and adequate as an ap- 
plication for writ should not be consider- 
ed sufficient for admitting a writ appli- 
cation or allowing it at the time of final 
hearing. The application must state 
clearly how the alternative remedy is 
not efficacious and adequate. 


After a Gram Panchayat election has 
been held, if the petitioner does not avail 
of the alternative remedy of filing the 
election .petition before the Election Tri- 
bunal, the High Court ought not to inter- 
fere merely on the ground that there has 
been some illegality or ‘irregularity in 
conducting the election. Unless the ques- 
tion of infringement of a fundamental 
right is involved, the High Court has. got 
discretion to issue or refuse a writ. The 
illegality complained of to justify inter- 
ference by the High Court, where an al- 
ternative remedy has not been availed 
of, must be of the nature on account of 
which it may be held that the election 
was no election at all in the eye of law 
or a colourable one. Where the validity 
of the Act or the rules under which the 
election is held is itself challenged, a 
writ may be issued notwithstanding the 
fact that the statutory remedies have not 
been exhausted. But, if the validity of 
only a particular section of the Act or 
one of the Rules is challenged, the sec- 
tion of the Act or the rule must be such, 
observance or compliance whereof has 
affected the result of the election in the 
particular case to justify issue of a writ 
by a High Court even if the alternative 
remedy has not been availed of. Writ ap- 
plications filed merely for the purposes 
of obtaining stay orders from the High 
Court should be discouraged. 

Applications filed before the poll is 
actually held deserve somewhat different 
consideration. If nomination paper of a 
candidate is rejected on a ground which 
on the face of the record is illegal, it 
will not be in the interest of justice to 
ask that candidate to wait till the elec- 
tion is over and then to file an election 
_ petition before the Election Tribunal. In 
such cases the High Court may interfere. 
Where .some procedure adopted by the 
authorities conducting the election is 
patently illegal, in such cases also the 
High Court ought to interfere and should 
not ask the aggrieved persons to wait 
till the elections are over and then file 
an election petition before the Election 
Tribunal. 

Held decisions or observations in 
decisions of the Patna High Court runn- 
ing counter to above principles shall 
stand overruled. Case law discussed. 

(Paras 44, 45, 46) 

Per Misra, J.:— In regard to the 

Panchayat elections, a party could come 
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A. I. R. 


straight to the High Court even though 
the point could be raised before the elec- 
tion tribunal if the Gram Panchayat has 
not been properly constituted under the 
Act. (Para 53) 


(K) Panchayats — Bihar Panchayat 
Election Rules (1959), Rules 74,..82 — 
Scope — Rule 74 relates to cases where 
petitioner claims declaration that he him- 
self or any other candidate has been duly 


elected — Relief for declaring election 
illegal Pi covered by Rule 82 and not 
Rule 74. (Para 47) 


Cases Referred: Chronological 


(1969) AIR 1969 SC 556 (V 56) = 
1969 BLJR 690, Baburam Prakash- 
chandra Maheshwari v. Antarim 
Zila Parishad (Now Zila Parishad), - 
Muzaffarpur : 24, 44, 53 

(1968) 1968 Pat LJR 251 = 1968 
BLJR 679, Ram Pravesh Prasad vV- 
Kailash Singh 40 


(1967) AIR 1967 SC 1401 (V 54) = 
1967-2 SCR 751, Tata Engineering 
and Locomotive Co. Ltd. v. The 
Asst. Commr. of Commercial Taxes 25 
(1967) 1967 BLJR 24, Parmeshwar 
Pasi v. E.D.O. Sarmera 39 
(1966) AIR 1966 Pat 23 (V 58), 
Awadesh Prasad v. Tarkeshwar 
Singh 43, 44 
(1966)" 1006 BLJIR 253, Shyameshwar - 
an v. S.D.O. ‘Sadar, Muzaffar- 


(1963) AIR 1965 Pat 459 (V_ 52) = 
1965 BLJR 344, Umakant Singh v. 
Binda Choudhary ; 37 


(1964) AIR 1964 Pat 459 (V 51) = 
1964 “BLJR 465, -Bishwanath 
Prasad v. Ramji Prasad Sinha 30, 43 
(1964) AIR 1964 Pat-500.(V 51) = 1964 
BLJR 455, Bharosa Singh v..Sheo 


Paras 


Baran Singh ; 35 
(1964) 1964 BLJR 773, Hanuman 

Mishra v. Bachan Mishra 36 
(1963) 1963 BLJR 710, Lakshman Lal 

v. Rameshwar Ram 42 
(1963) 1963 BLJR 560, Hari Mohan 

Jha v. State of Bihar 34 


(1961) 1961 BLJR 43 = 1960 Pat LR 

py Debi Kaur v. Election Offi- 

32, 34 

(1961) 1961 BLJR 142, Ishwari Gope 

v. Anchal Adhikari 33 
(1961) 1961 Pat LR 127 = ILR 40 

Pat 503, Raj Kumar Lal v. State i 

of Bihar 41 
(1960) AIR 1960 Pat 589 (V 47) = 

1960 BLJR 503, Ramchandra Pra- 

sad v. Sub-Divisional Magistrate, 

Madhubani 31 
(1958) AIR 1958 SC 86 (V 45) = 

1958 SCR 595, State of U. P. v. 

Mohd. Nooh 53 
(1958) AIR 1958 Pat 149 (V 45) = 

1957 BLJR 672, Parmeshwari 

Mahaseth v. State of Bihar 28, 29 
(1955) AIR 1955 Nag 49 (V 42) = 

ILR (1954) Nag 875 (FB), Kanglu 


1971 


Baula Kotwar v. Chief Executive 

Officer Janpad Sabha, Durg 26, 53 
(1954) AIR 1954 SC 282 (V 41) = 

1954 SCR 1005, Commr. Hindu 

Religious Endowments, Madras 

v. Sri Lakshmindra  Thirtha 

Swamiar of Sri Shirur Mutt 16 
(1953) AIR 1953 Pat 47 (V 40) = 

ILR 31 Pat 145, Sukar Gone v. 

State of Bihar 34 
(1952) AIR 1952 SC 115 (V 39) = 

1952-8 SCR 572, Md. Yasin v. 

Town Area Committee, Jalala- 

bad 17 
(1939) 1933-1 KBD 668 = 102 LJKB 
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, In re, Barnes Corpn. Ex 
Parte Hutter 29. 44 

(1875) LR 10 CP 733 = 44 LJ CP 
293, Woodward v. Sarsons 44 


Satyanand Kumar, Vinod Chanira. 
Balbhadra Singh and Braj Kishore, for 
Petitioners; Shreenath Singh, Bindes’- 
wari Choudhary and Pashupati Prasad 
Sinha, for Respondents. 


SHAMBHU PRASAD SINGH, J :— 
These two writ applications under Arti- 
cles 226 and 227 of the Constitution of 
India arise out of Gram Panchayat elec- 
tions. As some of the questions involved 
in them are common, they have keen 
heard together and are being disposec of 
by this common judgment. 


2. The petitioner in C.W.J.C. No. 
1572 of 1969 is a voter of Damodarpur 
Bhojpati Gram Panchayat within Mahua 
` Block, in the District of Muzaffarpur, and 
has prayed for declaring void and with- 
out jurisdiction the election of the said 
Gram Panchayat held on the 13th of 
November, 1969. .The programme 
the election was published, on the 23rd 
of May, 1969, and nomination papers of 
various candidates for the different off ces 
of the said Gram Panchayat were receiv- 
ed on the 5th of June, 1969. Accorcing 
to the said programme, polling was to 
take place on the 18th of August, 1969. 
By a general order of the State Govern- 
ment, ‘respondent No. 1, the election of 
the Panchayat was postponed ‘on account 
of rain. Block Development Officer, Makua, 
respondent No. 4, who was the Election 
Officer, then fixed up the 13th_ of 
November, 1969, as the date for the Poll 
and the polling did take place on_ that 
date. According to allegations made in 
the petition, the election is bad on the 
following grounds. :— ; 


(i) The revised programme for ihe 
election was not publisked by beat of 
drums in the Wards of the Panchayat as 
required by Rule 17 of the Bihar Pancaa- 
yat Election Rules, 1959, (hereinafter to 
be referred to as ‘the Rules’). 

(ii) According to Rule 31 of che 
Rules, Polling stations should have been 
selected by the Sub-divisional Officer, 
Hajipur, respondent No. 3, but they_were, 
in fact. selected by respondent No. 4. 


for | 
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Approval of the District Magistrate was 
also not obtained. 


(Gii) Rule 21 of the Rules has been 
amended. The amendment prescribes a 
non-refundable nomination fee of Rs. 
20 for the offices of Mukhia and Sar- 
panch and a fee of Rs. 10 for other offi- 
ces. Rule 23, has also been amended 
authorising the Election Officer to reject 
the nomination papers which are not ac- 
companied by a receipt showing deposit 
of the nomination fee. These amend- 
ments of Rules 21 and 23 are beyond the 
rule-making powers of the State Govern- 
ment under Section 80 of the Bihar 
Panchayat Raj Act, -1947 (hereinafter 
to be referred to as ‘the Act). The 
amendments are also bad as they have 
the effect of adding another disqualifica- 
tion to the disqualifications enumerated 
under Section 79 of the Act. 


(iv) The electoral roll of the Gram 
Panchayat was not revised as required 
by the rules as a result of which large 
number of persons were daprived from 
exercising their franchise in the election 
held on the 13th November 1969. 

(v) Two villages, Rajopur Barale 
and Baraie, of Lalganj Police Station 
lying within Lalganj Block have also 
been included in the Damodarpur Bhoj- 
pati Gram Panchayat with the result that 
the voters of those villages will have a 
say in the election of the Panchayat 
Pramukh for the Panchayat: Samiti of 
Mahua Block. Respondent Nos. 5, 11 and 
14 (who?) have been elected to some of the 
offices of the Gram Panchayat at the said 
election have been described as resi- 
dents of the aforesaid two villages. 


3. Two  counter-affidavits have 
been filed,, one on behalf of respondent 
No. 5, one of the elected persons and 
another on behalf of respondent No. 4. 
They, inter alia, state that the revised 
poll programme was published in the 
different Wards of the Gram Panchavat 
by beat of drums, that the polling sta- 
tions were selected by the Sub-divisional 
Officer and approval of the District 
Magistrate was obtained, that amend- 
ments of Rules 21 and 23 were legally 
made by respondent No. 1 and they were 
within its’ competence, that the voters’ 
list was amended and revised up to the 
year -1968 and the election on the 13th 
November, 1969 was held on the correct 
voters list “for the time being in force” 
within the meaning of Rule 5 of the 
Rules and that the two villages Rajopur 
and Baraie are within Mahta Block, It 
is further stated in the counter-affidavit 
filed on behalf of respondent No. 5 that 
respondent Nos. 5, 11 and 14 are residents 
of villages within Damodar Bhojpati 
Gram Panchayat within Mahua Block. 
that the two villages lie within Mahua 
Police station and not within Laleanj 
Police Station and that the vresent peti- 
tion has been filed at the instance of 
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Bindeshwari Pd. Sindh, ex-Mukhia of 
the Gram Panchayat, who has been de- 
feated at the poll and has also filed an 
election petition before the Election Tri- 
bunal under Rule 70 of the Rules. 

4. _ While hearing. of the petition 
was going on. a counter-affidavit was also 
filed on behalf of respondent No. 1 stat- 
ing, inter alia, that Rules 21 and 23 were 
amended and a nomination fee was im- 
posed to meet only a part of the huge 
expenditure over Gram Panchayat elec- 
tions inasmuch as respondent No. 1 due 
to financial stringency was not in a posi- 
tion to hold the election to the Pancha- 


yats in time in past. 

5. Mr. Satyanand Kumar who ap- 
peared for the petitioner did . not- chal- 
lenge the validity of the election on 
ground Nos. (i), (ii) and (v). He confin- 
ed his arguments only to ground Nos. 
(iii) and (iv). Apart from contending 
that there was no substance in the afore- 
said two grounds raised on behalf of the 
petitioner, Mr. Shreenath Singh. appear- 
ing on behalf of respondents 1 to 4, con- 
tended that as the petitioner had not 
exhausted the alternative remedy of fil- 
ing an election petition. the writ appli- 
cation was not maintainable. Thus, on 
the contentions of the parties the follow- 
ing points arise for decision in this writ 
application :— 

(i) Whether it was.within the com- 
petence of the State Government to 
amend Rules 21 and.23 of the Rules 
thereby. imposing a non-refundable nomi- 
nation fee and disqualifying a person 
from being a candidate for the election 
if he was not able to deposit the fee, and 
can the election be challenged at the 
instance of the petitioner on the ground 
that the State Government could not 
legally amend the rules? 

(ii) Is an election held on a voters’ 
list not revised to make it up-to-date 
valid and legal ? 

(iii) Is the writ application maintain- 
able inasmuch as the petitioner has not 
exhausted the alternative remedy of fil- 
ing an election petition before the Elec- 
tion Tribunal under Rule 70 of the 
Rules ? l 


6. C.W.J.C. No. 1634 of 1969 re- 
lates to Mahthour Gram Panchayat with- 
.in Manigachi -Block, in the district of 
Darbhanga. The petitioner of ‘that case 
describes himself as a citizen of India and 
a resident of village Mahthour. He has 
not stated specifically whether he was a 
candidate for any of the offices of the 
Gram Panchayat at the election or is a 
voter. According to the original pro- 


gramme for holding the election. nomi-. 


nation papers were to be filed on the 4th 
of June, 1969 and polling was to take 
place on the 27th of September, 1969. 
The polling was postponed by an order 
of the State Government (not made a 
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party to the application) on account of 
rains. Subsequently the petitioner came 
to learn that polling was to take place 
on the 14th of- December, 1969, though 
no fresh programme for the election was 
published as required by Rule 17 of the 
Rules. Accordingly, he filed this writ 
application for restraining the Sub-Divi- 
sional Officer. Darbhanga Sadar, respon- 
dent No. 1. and the Block Development 
Officer, Manigachi,- respondent No. 2, 
from holding the election on the 14th of 
December, 1969. At the time of the 
admission he also got an order of stay 
with the result that the polling has not 
taken place so far. According to alle- 
gations made in-his petition, the election 
will be illegal on the following 
grounds :— 


(i) The amendments of Rules 21 and 
23 of the Rules (details whereof have 
already been stated earlier while stating 
the facts of the other case) are illegal 
and beyond the competence of the State 
Government. 

(ii) The voters’ list has not been revis- 
ed since after 1966 and the election can- 
not be held on such a voters’ list. 

(ii) The election cannot be held 
without a fresh publication of the chang- 
ed programme for the election. 

(iv) No election can be held after 
six months of the filing of the nomina- 
tion papers without calling for fresh 
nominations. Such an election will be in 
contravention of Rules 90 and 91 of the 


. Rules. 


7. A counter-affidavit has been fil- 
ed on behalf of respondent No. 2 stating; 
inter alia, that the amendments of Rules 
21 and 23 are legal and valid, that the 
voters’ list on whiċh the election was to 
be held was proper and in accordance 
with the rules, that the revised election 
programme was duly published in every 
ward of the panchayat by beat of drums 
and also otherwise in accordance with 
the rules and that the holding of elec- 
tion on the 14th of December. 1969 with- 
out calling for-fresh nomination papers 
was justified and valid in accordance with 
the amended Rule 90 of the Rules. It 
has further been stated in the counter- 
affidavit that persons who were candi- 
dates for the offices of Member of the 


Executive Committee/and Panches were . 


declared elected uncontested much þe- 
fore the filing of this writ application. 


8. Mr. Satyanand Kumar, who 
also appeared on behalf of the petitioner 
in this writ application, did not press the 
ground with regard to the fresh publica- 
tion of the revised programme of the 
election. The maintainability of this writ 
application was also challenged on the 
ground tha: the alternative remedy of 
filing an election petition before the 
Election Tribunal under Rule 70 has not 
been exhausted. The questions, there- 
fore, which arise for „decision in this case 
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are the same which arise for decision in 
the other case except that a - further 
question, as stated below, also arises for 
decision in this writ application :-— 


(iv) Whether the election can ke held 
without inviting fresh nomination papers 
after six months of.the filing of tke ear- 
Her nomination papers? - 


o 9 I propose to address myself on 
the second point first. It is alleged in 
paragraph 14 of the petition in C.W.J.C. 
No. 1572 of 1969 that election ofthe Gram 
Panchayat was held on the basis of elec- 
toral roll prepared in 1966 for the gene- 
ral election held in 1967. In the counter- 
affidavits it is stated that the afaresaid 
allegation is not correct and election was 


held on the basis of voters’ list as amend- ` 


ed and revised up to the year 1963. In 
the other writ application also in para- 
graph 11 it has been alleged that elec- 
tion was to be held on the electorel roll 
of 1966. The counter-affidavit filed in 
that application too states that the voters’ 
list was revised in the year 1968. Thus, 
there is a controversy between the par- 


ties of both the writ applications wether - 


the voters’ list was revised’ in the year 
1968 or not. 


In writ applications this Court “ought 
mot to investigate disputed questions’ of 
fact. In the circumstances, the canten- 
tion of Mr. Satyanand Kumar that zs the 
respondents to the writ application have 
not produced revised voters’ list of the 
Gram Panchayats concerned this Court 
should hold that election was held or was 
to be held on the basis of the voters’ list 
prepared in the year 1966 cannot be ac- 
cepted.-But Mr. Kumar further contend- 
ed that as admittedly the voters’ list was 
not revised in the year 1969, the election 
held for Damodarpur Bhojpati Gram 
Panchayat was and to be held for Mah- 
thour Gram Panchayat will be illegal. 


In support of this contention Mr. Kumar’ 


relied on Rule 25 of the Registraticn of 
Electors Rules, 1960, made under the Re- 
presentation of the People Act, 1950 
` (Act 43 of 1950). 
Kumar this rule requires annual revision 
of rolls and ‘they ought to have been re- 
vised in the year 1969. In its body the 
rule nowhere provides for annual Tevi- 
sion of the rolls but it has got its bead- 
ing “Annual revision of Rolls”. The sub- 
mission of Mr. Kumar, it appears, 
based on the heading. I would assume 
in his favour that the aforesaid rule re- 
quires annual revision of the electoral 
‘iroll, but, in my opinion, no election of a 
Gram Panchayat can be held to be ill=gal 
on the ground that the voters’ list was 
mot annually revised as required by the 
aforesaid rule. The relevant rule with 
which we are really concerned for deci- 
sion of this point is Rule 5 (1) of the 
Rules (Bihar Panchayat Election Rvrles) 
which runs as follows :— 


According to Mr. 


was - 
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*5 (1). So much of the electoral roll 
or rolls of an Assembly Constituency of 
the State of Bihar, for the time being in 
force, as relates to the areas comprised 
within the local limits of the jurisdiction 
of a panchayat. shall be deemed to be 
the voters’ list for that Panchayat for the 
purpose of election of Mukhiva and Sar- 
panch and so much of the said electoral . 
roll or rolis as appertain to a particular 
ward, constituted under Rule 4 of these 
rules, shall be deemed to be the voters’ 
list of that particular ward for the pur- 
pose of election of panch and Member of 
the Executive Committee from the ward 
concerned.” 


For finding out what is the electoral roll 
or rolls of an assembly constituency of 
this State “for the time being in force” 
a reference has to be made to Section 21 


-of the Representation -of the People Act, 


1950. The section deals with prepara- 
tion and revision of electoral rolls and 
provides as follows :— 

“21. Preparation and revision of elec- 
toral rolls—(1) The electoral roll for 
each constituency shall be prepared in 
the prescribed manner by reference to 
the .qualifying date and shall come into 
force immediately upon its final publica- 
tion in accordance with the rules made 
under this Act. 


(2) The said electoral roll shall there- 
after be revised in every. subsequent 
year in the prescribed manner by re- 
ference to the qualifying date: 

Provided that if for any reason the 
electoral roll is not revised in any year 
the validity or continued operation of the 
electoral roll shall not thereby be affected. 

(3) Notwithstanding anything con- 
tained in sub-section (2), the Election 
Commission may at any time, for rea- 
sons to be recorded, direct a special re- 
vision of the electoral roll for any con- 
stituency or part of a constituency in 
such manner as it may fit : 


Provided that subject to the other 
provisions of this Act, the electoral roll 
for the constituency, as in force at the 
time of the issue of any such direction, 
shall continue to be in force until the 
completion of the special revision so 
directed.” . 


- IQ The provisions of sub-sections 
(2) and (3) of Section 21 et the Represen- 
tation of the People Act, 1950 make 
abundantly clear that the validity of an 
electoral roll or thé voters’ list is not 
affected if it is not revised as required by 


this section and even when a special re- 


vision is ordered, so long it is not com- 
pleted, the umnrevised electoral roll or 


-voters’ list continues to be in force and 


valid. The voters’ lists as revised in the 
year 1968 of the State Assembly con- 
stituencies to which the aforesaid two 


Gram Panchayats appertain, or as a 
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matter of fact, even of the year 1966, if 
there was no revision in the years 1967 
and 1968, will be valid voters’ lists “for 
the time being in force” for the purposes 
of Rule 5 of the Rules. 


Mr. Kumar had to concede that he 
‘was under the impression that Section 21 
of the Representation of the People Act, 
1950, was no longer on the statute book 
and had been repealed by the Represen- 
tation of the People Act, 1951. But as 
this is not a fact and Section 21 of the 
Representation of the People Act, 1950 is 
still law in force, it has to be held that 
the entire argument of Mr. Kumar in re- 
lation to the question under considera- 
tion was made under misconcepion and 
there is no merit in it. Consequently, 
the election held for Damodarpur Bhoj- 
pati Gram Panchayat cannot be held to 


be illegal on the ground that there was . 


no revision of the voters’ list in the year 
1969 or even in the years 1967 or 1968. 
Similarly the holding of election for 
Mahthour Gram Panchayat cannot be 
stayed that there has been no revision of 
the voters’ list for that Gram Panchayat. 


11. I would next take up for con- 
sideration point No. 4 which relates to 
C.W.J.C. No. 1634 of 1969 only. The 14th 
of December, 1969, the date fixed for 
polling, was beyond six months of the 
4th of June, 1969, when the nomination 
papers were filed, is not in dispute. Ac- 
cording to Mr. Kumar. as fresh nomina- 
tion papers were not called for, the elec- 
tion, if held, on the 14th of December, 
1969, would have been illegal. This con- 
tention of Mr. Kumar is correct or in- 
correct depends on the interpretation of 
Rules 90 and 91 of the Rules. At the 
time of filing of the nomination papers on 
the 4th of June, 1969 or on the 27th of 
September, 1969, the date fixed original- 
‘ly for polling, Rule 90 stood as follows:— 


“90. In case election of Panchayat is 
not held for some reason or the other 
within a period of six months from ‘the 
date of filing of nomination papers, 
the election shall be held after calling for 
fresh nomination papers.” 

This rule was amended by the State 
Government. The amendment was, publi- 
shed in-the Bihar Gazette Extra ordinary 
dated the 26th of November, 1969. The 
rule as it stands after amendment is as 
follows :— 

“90. In case election of Panchayat is 
not held for some reason or. the other 
within a period of six months from the 
date of filing of nomination papers or 
within such further period, not exceed- 
ing sixty days, as the District Magis- 
trate may under special circumstances and 
in public interest, extend, by an order in 
writing, the election shall be held after 
calling for fresh nomination papers,” 








. present one. 
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A comparison of the rule as it origi- 
nally stood and the rule as it stands after 
amendment will show that the words 
underlined in the amended rule, quoted 
above, have been added to the original 
rule. These newly added words confer 
on the District Magistrate power to ex- 
tend the period of six months by sixty 
days. In other words, according to the 
amended rule, no fresh nomination 
papers need be called for if the election 
is held within eight months (roughly) 
and there is an order of the District 
Magistrate for extending the period of 
six months. Mr. Kumar challenged ‘the 
validity of the amendment on the ground 
that it was mala fide, but as there is no 
allegation in the application that the 
State Government amended Rule 90 mala 
fide, Mr. Kumar cannot be allowed to 
make such a submission. 


12. Mr. Kumar next contended 
that the amendment could not have re- 
troactive operation and, therefore, could 
not apply to cases where nomination 
papers had already been filed like the 
In my opinion, there is no 
substance in this contention of Mr. 
Kumar. Six months had not elapsed from 
the 4th June, 1969 on the 26th of Novem- 
ber, 1969 when the amendment was 
published in the Bihar Gazette and came 
into force. If six months would have 
elapsed, certainly the amended rule 
would not have applied to the present 
case. After the amendment came into 
force the District Magistrate had power 
within six months of the filing of the 
nomination papers to extend the date of 
holding of the election of Panchayat for 
any further period not exceeding sixty 
days. The present case would be gov- 
erned by the amended Rule 90 and not 
as it originally stood; and as the extend- 
ed date for poll, i.e., the 14th of Decem- 
ber 1969,- was not beyond sixty days 
from six months of the filing of the nomi- 
nation papers, the election. if held an that 
Sate would not have been illegal and in- 
valid. 


13. The extension of date for 
polling to the 14th of December, 1969 
was not illegal also on account of Rule 
91 of the Rules which runs as follows:— 


“91.. In cases of emergency like out- 
break of epidemics, fire, flood, famine, 
communal riot or maintenance of law and 
order the District Magistrate may, by an 
order in writing, and similarly the State 
Government may also, in any of the 
above cases or for any other reason 
stated in the order, stay the Holding of 
elections to Panchayats in any local area 
for such time as they may, in their dis- 
cretion, consider necessary.” 


Admittedly the election which was to be 
held on the 27th of September, 1969 was 
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stayed by an order of the State Covern- 
ment on account of rainy seasor The 
State Government was competent > pass 
such an order under Rule 91 was rot dis- 
puted, but it was contended bx Mr. 
Kumar that Rule 91 is controlled by 
Rule 90 and the date to which esection 
might be postponed, under Rule 91 ordi- 
narily should not exceed six montzs and 
in case it did exceed, fresh nom:nation 
papers should be called for. l- my 
opinion, Mr. Kumar is not right n his 
submission that Rule 91 is control.2d by 
Rule 90. Rule 90 deals with ordinary 
cases whereas Rule 91 deals with extra- 
ordinary cases. It is like an excep on to 
Rule 90 and in the circumstances men- 
tioned in Rule 91, the election m=zy be 
postponed by the District Magistr=te or 
the State Government, as the case may 
be, even beyond eight months. 


14. It was contended by learned 
counsel for the respondents that a provi- 
sion in any statute or Rules for perform- 
ing some act within a specified time limit 
is ordinarily directory and not randa- 
tory and, therefore an election held after 
six months or even eight months ef the 
filing of the nomination papers without 
calling for fresh nomination papers can- 
not be held to be illegal. On the sther 
hand, it was contended on behalf ef the 
petitioner that the provisions of Rule 90 
are mandatory. If the elections are not 
held within the time limit prescrib=d by 
that rule, a right accrues to such .oters 
of the Gram Panchayat who did net file 
their nomination papers earlier tz file 
fresh nomination papers and contes: the 
election and that if the election is held 
after the expiry of the period pre=crib- 
ed by Rule 90 without calling for fresh 
nomination papers the voters wil be 
deprived of the aforesaid right. 


It is now well-nigh settled that when 
a public duty is imposed and the satute 
requires that it shall be performed -with- 
in a certain time. such prescription may 
well be regarded as intended to be Zirec- 
tory only in cases where injustice c? in- 
convenience to othérs who have no con- 
trol over those exercising the duty would 
result, if such requirernents were essen- 
tial and imperative; and that wher= the 
invalidation of acts done in neglect cì the 
prescription would work serious general 
inconvenience or injustice to persons 
who have no control over those en zrust- 
ed with the duty without promoting the 
essential aims of the legislature, such 
prescription would be generally uzder- 
stood as mere instructions for the suid- 
ance and government of those on whom 
the duty is imposed or, in other words, 
as directory only. It is also well 2sta- 
blished that where the prescription a=ects 
the performance of a duty it is direccory, 
and where it- relates to a privileg= or 
power it is mandatory or imperative. 
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Applying these principles for finding 
out whether the provisions of R. 90 are 
directory or mandatory, to me it appears 
that if the election is held after the period 
specified in that rule without calling for 
fresh nomination papers, that would re- 
sult in injustice and inconvenience to 
others, namely, the voters of the Gram 
Panchayat who have no control over the 
Government officers required to act ac- 
cording to the previsions of the rule, in- 
asmuch as, the voters would be deprived 
of their right to file fresh nomination 
papers and contes: the election. It will 
result in more injustice or inconvenience 
to those persons residing within the 
limits of the Gram Panchayat whose 
names may be included in the voters’ 
list on account cf the revision of the 
rolls. Whether in fact there has been a 
revision of the rolls or not is not very 
material because whether the provisions 
of a statute or rule are directory or 
mandatory cannot be decided only with 
reference to the facts of each case. The 
directory or mandatory nature of the 
provisions has to be determined even 
with reference to contingencies which 
may arise. The essential aim of Rule 90 
appears to give a chance for contesting 
the election even to those who could not 
file their nomination papers in the first 
instance. A construction that the rule is 
imperative and therefore, in cases 
where election is postponed under that 
rule to a date beyond the period prescrib- 
ed by it, fresh ncmination papers must 
be invited, would promote that essential 
aim and would not work serious general 
inconvenience or injustice to any . one. 
Further, disobedience of the rule would 
defeat the privilege of such persons who 
are entitled to contest the election on fil- 
ing fresh nomination papers. Where 
non-observance of a rule for the conduct 
of election might affect the result of the 
election, the provisions of the rule are to 
be held as imperative and non-observance 
of calling for fresh nomination papers as 
required by Rule 90, there can be no 
doubt, might affect the result of the elec- 
tion. In my opinion, therefore, the re- 
quirement imposed by Rule 90 for call- 
ing for fresh nomination parers, if the 
election is not held within the time men- 
tioned in Rule 90, is mandatory. Of 
course, as observed earlier, it is subject 
to the exception contained in Rule 91. 


15. Because of an order of stay 
passed by this Court the election could 
not be held on the 14th of December, 
1969. It shall have to be held now ona 
date which may be fixed hereafter for 
the purpose. Ordinarily, one would ex- 
pect that fresh nomination papers will 
be called for, for- that election, but if the 
election is held without calling for fresh 
nomination papers. whether such election 
will be valid or invalid cannot be decid- 
ed on the materials available on the re- 
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cord at present. The answer to that 
question will depend on whether the 
order fixing the date for election is under 
Rule 90 or Rule 91. It is not necessary 
to make any further observation on this 
aspect of the matter. 


16. In order to appreciate various 
contentions of learned counsel for the 
parties in respect of point No. (1), it may 
be necessary to quote sub-rules (6), (7} 
and (8) which have been added to Rule 
21 of the Rules by the amendment. They 
run as follows :— 


“(6) Every nomination paper filed 
under sub-rule (3) shall be accompanied 
with a nomination fee of rupees twenty 
for the post of Mukhiya or Sarpanch and 
Tupees ten for the post of Panch or mem- 
ber of the Executive Committee, as the 
case may be. For members of the Sche- 
duled ‘Tribes and Scheduled Castes the 
aforesaid fee would be rupees ten for the 
office of Mukhiya and Sarpanch and 
rupees five for the office of Panch -or 
Member of Executive Committee. 


Provided that where a person has 
been nominated by more than one nomi- 
nation paper, not more than one nomi- 
nation fee would be required to be paid. 

‘ (7) The nomination fee shall be 
deposited : — 

(a) in cash to the Election Officer at 
the time of filing nomination paper who 
shall cause a receipt to be granted to him; 
and shall subscribe on the nomination 
paper giving the receipt number an 
endorsement to the effect that the nomi- 
nation fee has been paid in cash; or 

(b) in a Government treasury or 
sub-treasury under head ‘IiI-Misc. Re- 
ceipt under the Panchayat ` Act-Fees, 
Fines and forfeiture under Bihar Pancha- 
yat Raj Act, 1947-other receipts’ 

(8) The nomination fee deposited 


under sub-rule (7) shall not be refund-~ 


able in any case.’ 

There was some discussion at the bar 
whether the amount to be deposited be- 
fore filing of the nomination paper, ac- 
cording to sub-rules (6) and (7), is a tax 
or a fee. The contention of. Mr. Kumar 
was that it is a tax inasmuch as it has 
been made non-refundable and goes to the 
general Government exchequer. Ac- 
cording to Mr. Shreenath Singh, learn- 
ed counsel- for the State, it was a mere fee 
and not a tax for according to the coun- 
ter-affidavit filed by the State Govern- 
ment, it was imposed to meet part of the 


“expenses incurred by the State Govern- - 


ment on Gram Panchayat elections and 
was thus correlated with the services 
rendered by the State in the matter of 
holding Gram Panchayat elections. The 
distinction between a tax and a fee was 
considered at some length by the Supreme 
Court in the Commr. Hindu Religious En- 
dowments, Madras, v. Sri -Lakshmindra 
“Thirtha Swamiar of Sri Shirur Mutt, 


A. I. R. 


AIR 1954 SC 282. Undoubtedly, as ob- 
served in that judgment by the Supreme 
Court, the imvost going to the general 
Government exchequer and not being set 
apart for a particular purpose and the im- 
post realised being correlated with the 
services rendered by the State Govern- 
ment are relevant considerations in decid- 
ing whether the impost is a tax or a fee. 
The primary distinction -between a tax 


-and a fee, according to the said judgment, 


is as follows:— 


“The distinction between a tax and a 
fee lies primarily in the fact that a tax 
is levied as a part of a common burden, 
while a fee is a payment for a special 
benefit or privileges. Fees confer a spe- 
cial capacity, although the special 
advantage, as for example, in the case 
of registration fees for documents or 
marriage licences, is secondary to the 
primary motive of regulation in the 
public interest ...........e08. Public interest 
seems to be at the basis of all imposi- 
tions, but in a fee it is some special bene- 
fit which the individual receives ........ 
in the case of a tax, the particular a 
vantage if it exists at all ‘is an incidental 
result of State action ...-... ... sse co- 
However, as in my opinion, the nomina- 
tion fee ‘imposed by amendment of Rule 
21, even if a fee, is illegal and could not 
be imposed by the State Government, I 
do not consider it necessary to give a 
definite finding whether it is a tax or a 
fee. I would assume that it is a fee as 
contended by learned counsel for respon-. 
dents 1 to 4. 


17. The question which next 
arises for consideration is whether the 
fee imposed by amendment of Rule 21 
could be levied by the State Government 
under the power of making rules con- 
ferred upon it by the Act. The relevant 
sections of the Act -which may be said to 
be conferring on the State Government 
power to make rules for the purpose of 
election of various offices of the Gram 


-panchayat (excepting those of Up-Muk- 


hiya and Up-Sarpanch, it is not necessary 


to refer to the election of Up-Mukhiya 


and Up-Sarpanch inasmuch as they are 
not directly but indirectly elected by the 
members of the Executive Committee 
and Panches respectively), are Sections 
10, 11, 49, 51 and 80. Section 10 provides 
that as soon as may be after its establish- 
ment every Gram Panchayat shall in the 


prescribed manner elect from amongst 
its own number a Mukhiya. Section 11 
lays down that four members of the Exe- 
cutive Committee should be elected by 
the Gram Panchayat in such manner as 
may be prescribed. Section 49 says that 
every Gram Panchayat shall for the pur- 
poses of discharging the judicial func- 
tions imposed upon it by or under the Act 
establish a Gram Cutcherry consisting of 
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a panel of 9 Panches including Sarpanch 


out of which four Panches shall be elect- 
ed by the Gram Panchayat...... Gasne ID 


such manner as may be peona by 
rules made in this behalf. 


According to Section 51 (1), every 
Gram Panchayat shall in_the_p-es- 


cribed manner elect from amongst its 


own number a person to act as a Sar- 
panch in the Gram Panchayat. The 
words underlined indicate that elections 
of the Mukhiya, four members of the 
Executive. Committee, the Sarpanch and 
four of the Panches are to be held ac- 
cording to the rules framed by the State 
Government. Sub-sectior (1) of Section 
80 provides in general that the State 
Government may after previous puli- 
cation make rules for carrying out the 
purposes of the Act. . Clause (d) of sub- 
section (2) of this section specificelly 
authorises the State Government to make 
rules with regard to the manner of elect- 
ing a Mukhiya and clause (aq) of the sab- 
section provides for making rules with 
regard to the qualifications and the man- 
ner of election of Panches and manner of 
publication of their names. 


It was not disputed by Mr. Kumar 
who appeared for the petitioners that 
the various provisions of the Act referr- 
ed to above do authorise the State Gov- 
ernment for making rules with regard to 
the elections of Mukhiya,. members of zhe 
Executive Committee, Saroanch and Pan- 
ches, but he contended that these previ- 
sions of the Act when considered with 
other provisions thereof could not be 
interpreted. to confer pow=r on the State 
Government to impose a nomination fee. 
Before referring to the various other pro- 
visions of the Act on which he relied, he 
contended that in absence of any ex- 
press provision for levying an impost in 
the statute itself or to make rules “or 
levy of an impost, as is the case with the 
Act, it could not and should not be held 
that the Act impliedly confers upon fhe 
State Government or any authorty 
power to levy an impost tke the nomi- 
nation fee imposed by the amendment of 
Rule 21. This contention is supported 
by the decision of the Supreme Court in 
Md. Yasin v. Town Area Committee, 
Jalalabad, AIR 1952 SC 115 that no in- 
post can ‘be levied by any .bye-law, rule 
or regulation unless the statute uncer 
which the subordinate legislation is 
made specifically authorises me imposi- 
tion. 


18. Coming now to the various 
provisions of the Act, on which. Mr. 
Kumar placed reliance in support of his 
contention that the State Government has 
not been conferred power to make rules 
for levy of a nomination ‘fee as imposed 
by amendment of Rule 21, reference in 
the first instance may be made 
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clauses (m) and (p) of sub-section (2) of 
Sec. 80. According to these two clauses, 
the State Government can make rules 
for imposition of taxes and levy of sup- 
plementary taxes by a Gram Panchayat. 
It can safely be inferred from the exist- 
ence of clauses (m) and (p: in sub-sec- 


‘tion (2) of Section 80 that if the framers 


of the Act would have intended to con- 
fer a power on the State Government for 
levy of imposts by the Government it- 
self, they would have made provisions 
similar to clauses (m) and (p) in Section 
80. The other provisions of the Act re- 
levant to this question are Sections 46 and 
47. Section 46 deals with compulsory 
tax and is as follows:— 


' "46, Compulsory Tax—(I) Subject to 
any rules or any general order that may 
be made or issued by the Government 
in this behalf, the tax which a ‘Gram 
Panchayat’ shall levy. shall be a tax in 
cash, at the prescribed rate payable by 
persons ‘owning immovable property 
within the local limits of the jurisdiction 
of the ‘Gram Panchayat’. 


_ (2) The tax mentioned in sub- -sec- 

tion (1) shall be assessed and realised in 

such manner as may be prescribed. ` 
Section. 47 deals with supplementary 


‘taxes and runs as follows :— _ 


47. Supplementary taxes—(1) Subject 
to the prescribed rules and any general 
or special. orders of the Government in 
m behalf, a ‘Gram Panchayat’ may 
evy— 


(a) a licence fee on persons practis- 
ing as professional buyers, brokers, com- 
mission agents, weighers or measurers; 

(b) with the previous sanction of the 
Government, a tax on persons exercising 
any calling (other than agriculture), pro- 
fession or trade within the jurisdiction of 
the ‘Gram Panchayat’; 


(c).a tax on vehicles, pack animals 
and porters bringing goods for sale into 
the village; 

(d) fees on goods exposeé for sale in 
any market or place belonging to, or 
under the control of, the ‘Gram Pancha- 
yat’; 

(e) fees on registration of animals- 
sold within the village area; 

(£) fees for the use of sarais, dharam- 
shalas, rest houses and encamping 
grounds vestingin the “Gram Panchayat”; 

(g) a water-rate, where water is 
supplied by the ‘Gram Panchayat’; 

(h) a latrine tax where arrangement 
for the service of latrine is made by the 
‘Gram Panchayat’; 

(i) a lighting rate where lighting of 


‘public streets, places and buildings is 


undertaken by the ‘Gram Pancheyat’. 


_ G). a drainage fee where a system of ` 
drainage has been introduced by the 
‘Gram Panchayat’; 
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(k) a pilgrim tax at places of wor- 
ship and pilgrimage within the village, if 
approved by the Government; and 

() any other tax, toll, fee or rate ap- 
proved by the Government for the ser- 
_ vices rendered by the ‘Gram Panchayat’; 

Provided that the Executive Com- 
mittee may, subject to an immediate re- 
port being submitted to the Government 
or the prescribed authority, impose an 
emergency tax on'the -occurrence of any 
emergency and that the said tax shall at 
any time cease to be levied if so directed 
by the Government or the prescribed au- 
_ thority; | 

Provided further that no tax, toll, 
fee or rate shall be imposed if such tax, 
toll, fee or rate has already been impos- 
ed by the District Board in the ‘Gram 
Panchayat’ area; 

Provided further that no tax, toll, 
fee or rate shall be levied by a ‘Gram 
Panchayat’ if such tax, toll, fee or rate 
has already been levied by another 
‘Gram Panchayat’ in respect of the same 
person or thing as is specified in clause 
(a), (b), (c) or (d). l 

(2) No objection shall be taken to 
any assessment nor shall the liability of 
any person to be assessed or taxed be 
questioned, otherwise than in accordance 
with the provisions of this Act or the 
rules made thereunder.” 

The expression “tax” in Sec. 47 ap- 
pears to have been used loosely and is 
comprehensive enough to include other 
imposts which cannot be said to be taxes 
in the strict sense of the term. These 
two sections authorise the Gram Pancha- 
yat to levy taxes or other ‘imposts. 
the framers of the Act would have in- 
tended that taxes or other imposts for 
carrying out the purposes of the Act 
should be levied by the State Govern- 
ment as well, they would have included 
in the Act provisions similar to those of 
Sections 46 and 47 for the purpose. 

19. It was contended by Mr. 
Shreenath Singh that money would be 
required for holding of elections of Gram 
Panchayat and for other necessary steps 
required to be taken with regard to the 
election of the Gram Panchayat and, 
therefore, the State Government must be 
deemed to have been impliedly vested by 
the Act with power to.make rules for 
levying imposts for the purpose. Section 
41 of the Act provides a direct answer 
to this contention of Mr. Singh. Sub- 
section (1) of that section lays down that 
for each Gram Panchayat there shall be 
formed Gram Panchayat Fund and there 
shall be placed to the credit thereof such 
proceeds of tax and other moneys re- 
ceived by it as may be prescribed. 
Clause (ii) of sub-s. (2) of that section 
provides that the Gram Panchayat Fund 
may be applied for holding of elections 
of the Gram Panchayat and other neces- 
sary steps required to be taken with’ re- 
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gard to the elections of the Gram Pan- 
chayat. It cannot, therefore, be said that 
the framers of the Act. did not apply 
themselves as to how the costs for holding 
of elections of Gram Panchayats and 
other necessary steps required to be 
taken with regard to the elections of 
Gram Panchayats were to be met with. 
They have expressly provided that these 
costs are to be met with ‘from the Gram 
Panchayat Fund which also shows that 
they did not like the idea of the Govern- 
ment levying an impost. for purposes of 
meeting the expenses incurred in hold- 
ing of elections of Gram Panchayats in- 
dependent of the imposts which could be 
levied by Gram Panchayats. under Sec- 
tions 46 and 47 of the Act. In my opi- 
nion, therefore, there can be no doubt 
that the Act does not authorise the State 
Government for levying any impost to be 
collected by itself under the rule-making 
powers conferred upon it and levying of 
a nomination fee as imposed by amend- 
ment to Rule 21 is foreign to the scheme 
of the Act. 


20. It was contended by Mr. 

Kumar that sub-rule (8) of Rule 21 of the 
Rules making the fee non-refundable 
was unreasonable and, therefore, should 
be struck down even in the event it was 
held that it was within the competence 
of the State Government to impose a 
nomination fee under rule-making power 
conferred upon it by the Act. In view 
of my finding that the State Government 
could not levy any impost to be collect- 
ed by itself under the rule-making 
powers conferred upon it by the Act, it 
is not necessary ‘to, go into’ the question 
whether sub-rule (8) is unreasonable. 
; 21.- Simultaneous with amend- 
ment of Rule 21 of the Rules, Rule 23 
was also amended by adding the follow- 
ing as clause (v) to sub-rule (2) of that 
rule :— 

“(v) that the candidate has not depo- 
sited the nomination fee required under 
sub-rule (7) of the Rule 21.” 

Sub-rule (2) of Rule 23 starts with :— 

(2).The Election Officer shall then 
examine the nomination papers and shall 
decide all objections which may be made 
at the time to any nomination and may, 
either on such objection or on his own 
motion after such summary enquiry, if 
any, as he thinks necessary, reject any 
nomination paper on any of the. following 
grounds namely :—” : 
It then proceeds to state the various | 
grounds including No. (v) added by the 
amendment. The contention. of Mr. 
Kumar was that by the aforesaid amend- 
ment the State Government added a fur- 
ther disqualification to those enumerated 
in Section 79 of the Act for which it had 
no power. There may be substance in 
the contention ‘that the State Government 
could not add a further disqualification 
to those enumerated in Section 79 of the 
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Act, but Mr. Kumar does not appear to 
be correct that rejection of the nomina- 
tion paper on the grouné of non-deposit 
of the nomination fee would amount to 
a ‘disqualification. Disqualification refers 
to something antecedent and any prcvi- 
sion requiring something to be done at 
the time of filing of a nomination paper, 
mon-observance of which would make 
the nomination paper liable for rejection, 
cannot be said to be adding a further 
disqualification. The language of sub- 
rule (2) of Rule 23 also makes it clear. 
Ground Nos. (i) and (ii) of this sub-rle 
which are as follows :— 


“(i) That the candidate is disqualifi- 
ed from being chosen to fill the vacancy 
under Section 4 or Section 79 or sub- 
rule (1) of Rule 21; or 


Gi) that the proposer is disqualified 
from subscribing a nomination paper 
under sub-rule (4) of Rule 21. 
refer to disqualifications cf the candidate 
and the proposer. There is no reference to 
any disqualification in ground No. {v) 
introduced by the amendment. A nomi- 
nation paper may be rejected on grounds 
of disqualification of the candidate or the 
proposer or on other grounds such as 
ground Nos. (iii) and (iv) which run as 
follows :— 

(iii) that there has been any failure 
to comply with any provision of these 
rules; or 

(iv) that the ‘signature or thumb 
mark of the candidate or of any proposer 
has been obtained by fraud” 
and ground No. (v). If the State Gov- 
ernment would have power to impose a 
nomination fee, certainly it could meke 
tule for rejection of the nomination 
paper on the ground of non~deposit of 
such a fee, However, as held earlier, 
the State Government could not impose 
the nomination fee, ground No. (v) of 
sub-rule (2) of Rule 23 must be held to 
be ineffective and no nomination paper 
can be rejected because of failure on the 
jpart of the candidate to deposit the no- 
mination fee required under Rule 21. 

22. Another part cf point No. (i) 
as formulated, namely, can the election 
be challenged at the instance of the peti- 
tioners on the ground that the State Gov- 
ernment could not legally amend the 
rules, still remains to be considered. It 
is nowhere stated in either of the two 
petitions that nomination paper of any 
person including the petitioner was re- 
jected on the ground of non-deposit of 
the nomination fee or that any of fhe 
petitioners or someone else could not file 
nomination paper because of sub-ruies 
(6) and (7) of Rule 21 of the Rules inas- 
much as he had no means to deposit the 
nomination fee. Enforcement of sub- 
rules (6) and (7) of Rule 21, therefare, 
could not have affected the result of fhe 
election of Damodarpur Bhojpati. Gram 
Panchayat or would affect the result of 
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the election of Mahthour Gram Pancha- 
yat. In my opinion, therefore, the peti- 
tioner in either of the two writ applica- 
tions is not entitled to challenge the elec- 
tion concerned on the ground that the 
State Government could not legally im- 
pose the nomination fee. 


F 23. Lastly I take up for conside- 
ration point No. (iii). Section 84-B of 
the Act runs as follows :—- 


“84-B:— Election not to be questioned 
except by Election petition. — No election 
held under this Act or the rules made 
thereunder shall be called in question 
in any Court on any ground whatsoever 
except by an election petition presented 
to such authority and within such time 
aud in such manner as may be prescrib- 
ed. 


Rule 70 of the Rules also provides 
that no election held under the Rules 
shall be called in question in any other 
manner on any ground whatsoever other 
than by a petition before the Election 
Tribunal appointed under the Rules. The 
contention of Mr. Shreenath Singh was 
that Section 84-B and Rule 70 provide an 
alternative remedy to the petitioners for 
challenging the election and as they did 
not avail of this alternative r2medy, their 
applications under Articles 226 and 227 
of the Constitution of India should not be 
entertained. Articles 226 and 227 of 
the Constitution confer very wide powers 
on the High Courts. They vrescribe no 
limit on that power. It is not stated 
therein that a High Court cannot issue 
a writ if an alternative remedy is avail- 
able to the petitioner and that has not 
been exhausted. But it is now well 
settled by the decisions of Courts in 
England, the country which gave origin 
to writ. applications, or in other countries 
including this country run on democratic 
basis, that where an alternative remedy 
is open to a petitioner and he does not 
exhaust that remedy, a Court ordinarily 
should not issue writ in his favour. At 
the same time it is also well established 
that in appropriate cases writs may be 
issued by a High Court where an alter- 
native remedy does exist and has not 
been availed of by the petitioner. Mr. 
Shreenath Singh, therefore, frankly con- 
ceded that he would not challenge the 
power of this Court to issue a writ under 
Articles 226 and 227 of. the Constitution 
in cases where an alternative remedy was 
open to the petitioner and was not avail- 
ed of, but would contend that in such 
cases, ordinarily this Court. would not 
exercise its discretion of issuing a writ 
in favour of the petitioners. According 
to Mr. Singh, there was nothing excep- 
tional In the two applications before us 
and as an alternative remedy was open 
to the petitioners and they did not avail 
of that remedy, we should refuse to 
entertain the applications. 
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24. In a recent case Baburam Pra- 
kash Chandra Maheshwari v. Antarim 
Zila Parishad now Zila Parishad, Muzaf- 
farnagar, 1969 BLJR 690 = (AIR 1969 SC 
556) this matter came up for consideration 
before the Supreme Court. It has been 
held in that case that when an alternative 
and equally efficacious remedy is open to 
a litigant he should be required to pursue 
that remedy and not to invoke the special 
jurisdiction of the High Court to issue a 
prerogative writ and that the existence of 
a statutory remedy does not affect the 
jurisdiction of the High Court to issue a 
writ but existence of an adequate legal 
remedy is a thing to be taken into consi- 
deration in the matter of granting writs 
and where such a remedy exists it will 
be a sound exercise of discretion to re- 
fuse to interfere in a writ petition unless 
there are good grounds therefor. 


At the same time it has been observ- 
ed that it is to be remembered that the 
rule of exhaustion of statutory remedies 
` before a writ is granted is a rule -of self- 
imposed limitation, a rule of policy and 
discretion rather than, a rule of law and 
the Court may therefore in exceptional 
cases issue a writ such as a writ of cer- 
tiorari notwithstanding the fact that the 
statutory remedies have not been ex- 
hausted. Ramaswami, J. who delivered 
the judgment then proceeded to point. out 
the two well-recognised exceptions to the 
aforesaid rule that where adequate legal 
remedy exists discretion should not be 
exercised in favour of issuing writs. The 
exceptions pointed out are (i) where pro- 
ceedings are taken before a Tribunal 
under a provision of law, which is ultra 
vires it is open to a party aggrieved 
thereby to move the High Court under 
Article 226 for issuing appropriate writs 
for quashing them on the ground that 
they are incompetent. without his being 
obliged to wait until those proceedings 
run their full course; and (ii) in a case 
where the impugned order has been made 
in violation of the principles of natural 
justice. His Lordship was dealing with 
the case of writ of certionari. It is well 
known that applications for writ of man- 
damus ordinarily do not lie where there 
is other equally effective remedy. 


25. In another decision of the 
Supreme Court of recent past, ie. in 
the case of Tata Engineering and Loco- 
motive Co. Ltd. v. Asst. Commr. of Com- 
mercial Taxes, AIR 1967 SC 1401 the 
question of power of the High Courts to 
issue writ when an alternantive re- 
medy is open and not availed of came 
up for consideration and it was observed 
as follows: 


"The power and: jurisdiction of the 
High Court under Article 226 of the Con- 
stitution has been the subject of exposi- 
tion from this Court. That it is extra- 


(FB) (Shambhu Prasad Singh JJ A.L R 


ordinary and to be used sparingly goes 
without saying. In spite of the very 
wide terms in which this jurisdiction is 
conferred, the High Courts have rightly 
recognised certain limitations on this 
power. The jurisdiction is not appellate 
and it is obvious that it cannot be a sub- 
stitute. for the ordinary remedies at law. 
Nor is its exercise desirable if facts have 
to be found on evidence. The High Court 
therefore, leaves the party aggrieved to 
take recourse .to the remedies available 
under the ordinary law if they are equal- 
ly efficacious and declines to assume 
jurisdiction to enable such remedies to 
be by-passed. To these there are certain 
exceptions. One such exception is where 
action is being taken under an invalid 
law or arbitrarily without the sanction of 
law. In such a case, the High Court may 
interfere to avoid hardship to a party 
which will be unavoidable if the auick 
and more efficacious remedy envisaged 
ae 226 were not allowed to be in- 
voked.” 


26. In a Full Bench of Nagpur 
High Court in Kanglu Baula Kotwal v. 
Chief Executive Officer, Janpad Sabha, 
Durg, AIR 1955 Nag 49, Mudholkar. J. 
(as then he was). after referring to cer- 
.tain decisions which were cited before 
their Lordships, observed— 


“These cases merely, lay down that 
issue of a writ of mandamus or ‘cer- 
tiorari’ is in the discretion of the Court 
and where another remedy is open. the 
Courts should not, ordinarily, interfere, 
but, not that “they cannot interfere. 
Again it cannot be disputed that the 
powers of this Court under Article 226 
are untrammelled by a law made by the - 
Legislature ... ... that 
elections can be challenged ‘only. by way 
of an election petition before a Tribunal 
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the jurisdiction of this Court which is 
derived from the Constitution can in no 
way be affected.” 


His Lordship further observed—— 

. -“No doubt, this Court has held in 
Several cases that where another remedy 
which is equally convenient is open to 
a person it would not ordinarily inter- 
fere. But neither this Court nor the 
Supreme Court has held that the exist- 
ence of another remedy is, in every case, 
a bar to the ‘exercise of the powers of a 
High Court under Article 226. On the 
other hand, the view is well settled that 
there is no such bar and that the Court 
can interfere if the circumstances of the 
case demand interference. - 

The dicta in this decision and the deci-: 
sions ‘of the Supreme Court referred to 
in the preceding paragraphs do support 
the proposition of law enunciated earlier 
that the existence of an alternative re- 
medy is no absolute bar to the issuance 
of a writ by a High Court under Articles 
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226 and 227 of the Constitution, but ordi- 
narily, when such a remedy is open and 
Not availed of, the Court ought not to 
issue a writ. 


27. In a good number of writ ap- 
plications arising out of Gram Panchayat 
elections this Court -has issued a. writ 
even when the- alternative remedy of 
moving the Election Tribunal was not 
availed of. In some of them, applications 
were dismissed and writs were not issu- 
ed on the ground that an alternative re- 
medy was open to the petitioners of those 
cases.. Obviously those cases were decid- 
ed with reference to the facts of each 
case, but there may appear some conslict 
fin observations made here and there in 
these cases. Really, as I have been told, 
this Full Bench was constituted to re- 
solve the conflict and the difference if 
any. in the decisions of this Court. Thus, 
though there may not be much scope 
for difference of opinion on the law on 
the subject in general, some guide Ines 
have to be laid. down as to the circums- 
tances when this Court may issue a writ 
fn cases arising out of Gram Pancha- 
yat elections where the alternative re- 
medy of moving the Election Tribunal 
has not been availed of. 


28. The decision of this Ccurt 
which is to be referred to first in his 
connection is the case of Parmeshwar 
Mahaseth v. State of Bihar. AIR 1958 
Pat 149. It was not a case arising out 
of a Gram Panchayat ‘election, but it 
arose out of an election under Bihar and 
Orissa Municipal Act. Rule 62 of the 
Bihar Municipal Elections and Election 
Petition Rules provided for filing of an 
election petition. + One of the petitioner's 
of that case had filed such a petition Sut 
after the presentation of the writ apli- 
cation to this Court that election 
case was pending. The contention of zhe 
State, that election could not be disput- 
ed except ‘by an election petition as laid 
down in Rule 62, was, however, over- 
ruled with the following observations — 

“What is challenged here is not -he 
election of a particular candidate, but 
the validity of the entire’ election, be- 
cause of the violation of the essential 
provisions of the Election Rules and the 
Act. I think, Rule 62 orovides for a 
ease where a person challenges the elsc- 
tion of a particular candidate. I would 
overrule the objection.” 


Rule 62 of the Bihar Municipal Elec- 
tions and Election- Petition Rules is as 
follows :— 

“No election to the office of the 
Municipal Commissioner, Chairman, Vize- 
Chairman or President under these rules 
shall be called in question except by an 
election petition presented in accord- 
ance with this part”. f 

Kanhaiya Singh, J.. with whom 
Ramaswami, C. J. (as then he was) agreed 
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was perfectly correct, if I may say so 
with respect in observing that Rule 62 
provides for a case where a person chal- 
enges the election of a particular candi- 
date. Section 84-B of the Act or Rule 
70 of the Rules does not refer to election 
to particular offices as is the case with 
Rule 62 of the Bihar Municipal Elec- 
tions and Election Petition Rules. Sepa- 
Tate election petitions for setting aside 
elections of different offices of the Gram 
Panchayat may have to be filed before 
the Election Tribunal, but on account of 
that it cannot be said that Section 84-B 
of the Act or Rule 70 of the Rules are 
Similar to Rule 62 of the Bihar Munici- 
pal Elections and Election Petition Rules 
which expressly refers to different offices 
of the municipality. Therefore, the ob- 
servation that where the validity of the 
entire election is challenged, a writ appli- 
cation would lie to this Court in Parme- 
shwar Mahaseth’s case AIR 1958 Pat 149 


‘does not apply on all fours to the elec- 


tion of a Gram Panchayat. 


Apart from that, in my opinion, 
the real ratio in that decision’ was not 
that the validity of the entire election 
was being challenged, but it was that the 
validity of the entire election was being 
challenged because of the violation of the 
essential provisions of the Election Rules 
and the Act. Where essential provisions 
of some statute and of the rules framed 
thereunder are not followec, there can 
be no doubt that this Court, in proper 
cases, may interfere with such elections 
by issuing appropriate writs under Arti- 
cles 226 and 227 of the Constitution. In 
this case the notification of the District 


“Magistrate calling upon the electors of 


the municipality to elect commissioners 
was not published in the Bihar Gazette, 
separate roll for each ward of the munici- 
pality was also not prepared ang publish- 
ed before holding of the election was 
notified. Numerous changes and modifi- 
cations were made in the Assembly elec- 
toral roll which was to be the basis for 
the municipal electoral roll till the last 
moment. In the opinion of their Lord- 
ships publication of ` the notification in 
the official gazette and preparation of 
electoral roll, according to “he different 
provisions of the different rules of the 
Bihar Municipal Elections and Election 
Petition Rules, were the very foundation 
and basis of the election, and in the cir- 
cumstances the election was held liable 
to be set aside. 


29. At this stage reference may 
be made to a decision of the King’s Bench 
Division In re Barnes Corpn. ex parte 
Hutter, (1933) 1 KBD 668, holding that 
where there had been no lawful election, 
the proper remedy was not an applica- 
tion for a writ of quo warranto, or an 
election petition, but an application for 
a writ of mandamus. By ‘no lawful elec- 
tion’ their Lordships meant an election 
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which was merely colourable or where 
there has been no election at all in the 
eye of law. The principle underlying the 
decision in Parmeshwar Mahaseth’s case 
AIR 1958 Pat 149 is the same as of the 
decision in Barnes Corporation, (1963) 1 
KBD 668. 
was challenged in Parmeshwar Maha- 
seth’s case AIR 1958 Pat 149 was not law- 
ful because of non-publication of the 
notification for holding the election in 
Bihar Gazette and non-preparation of 
final and separate electoral roll which 
could be the basis for the election before 
the notification. 


30. Bishwanath Prasad v. Ramji 
Prasad Sinha, AIR 1964 Pat 459 is ano- 
ther decision relating to municipal elec- 


tion which was relied on . by learned: 
In this case 


counsel for the petitioners. 
also an election was set aside, though an 
alternative remedy of filing an election 
petition had not been availed of, on the 
ground that the election was held on the 
basis of an electoral roll revised and 
published after the notification for hold- 
ing the election was issued and publish- 
ed. This decision can be justified only 
if the election held on such a roll is con- 
sidered not lawful. 


31. I would now take up for con- 
sideration decisions .of the Court relating 
to Gram Panchayat elections. Ramchan- 
dra Prasad v. Sub-divisional Magistrate, 
Madhubani 1960 BLJR 503 = (AIR 1960 
Pat 589) is a single Judge decision where- 
in this Court interfered with and quash- 
ed, by .a writ of certiorari, an order re- 
jecting nomination paper of the peti- 
tioner. It was held that in cases where 
there is an apparent error on the face of 
the record, this Court can quash the 
order even though an alternative remedy 
is open to the petitioner. It was an ex- 
treme case where the petitioner had been 
debarred ‘from seeking election to the 
office of the Mukhiya on the ground that 
his nephew who was joint with him was 
licencee of foodgrains on a finding that on 
that account the petitioner was in the 
service of the State Government within 
the meaning of S. 79 (b) of the Act. It 
the order would not have been quashed, 
there would have been grave injustice to 
the petitioner. 


32. Devi Kuar v. Election Officer, 
1961 BLJR 43 is another single Judge 
decision of this Court wherein an order 
rejecting the nomination paper of the 
petitioner on ‘the ground that he had 
dated it ten days earlier than his propo- 
ser and seconder was set aside. 
observed that difference in the dates was 
a mere clerical error, not irregularity or 
illegality which could invalidate the 
nomination paper and as such the rejec- 
tion of the nomination paper was with- 
out jurisdiction. It was further observ- 
ed that availability of an alternative re- 
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medy could not be a bar to the issue of 
a writ by this Court in such a case. The 
decision is similar to the decision in Ram- 
chandra Prasad’s case 1960 BLJR 503 = 


(AIR 1960 Pat 589) referred to just 
above. 
33. In Ishwari Gope v. Anchal 


Adhikari, 1961 BLJR 142, a learned 
single Judge of this Court quashed the 
proceedings for the election of the. 
Mukhiya of a Gram Panchayat on the 
ground that the provisions of Rules 18 
and 20 of the Rules were not complied 
with. In this case the date fixed for fil- 
ing -of the nomination paper was within 
seven days of the publication of the pro- 
gramme. The decision can be justified on 
the ground that the election, if held, 
would have been unlawful. 

34. In Hari Mohan Jha v. State 
of Bihar, 1963 BLJR 560 a Bench of this 
Court set aside an order rejecting nomina- 
tion paper on the ground that the alleg- 
ed errors in the nomination paper were 
clerical, It distinguished another Bench 
decision of this Court in Sukar Gope v. 
State of Bihar, AIR 1953 Pat 47. In that 
case this Court refused to interfere with 
an order rejecting nomination paper for 
election to Bihar Legislative Assembly. 
It was pointed out in this, Hari Mohan 
Jha’s case, AIR 1963 BLJR 560 that in 
that Sukar Gope’s case, AIR 1953 Pat 47 
this Court could not interfere because of 
Art. 329 of the Constitution. In the cases 
relating to. Gram Panchayat elections 
Article 329 was not a bar. This case 
supports the view taken bv a learned 
single Judge in Devi Kuar’s case, 1961 
BLIR 43. 


35. Bharosa Singh v. Sheo Baran 
Singh, AIR 1964 Patna 500 was heard and 
decided by a Bench of this Court. Election 
of a Gram Panchayat was set aside on 
the grourid that the requirements of 
Rule 17 of the Rules were not followed 
in publishing the election programme. The 
election could be said to be unlawful ` on 
that ground. 

36. In Hanuman Mishra v. Bachan 
Mishra, 1964 BLJR 773 a Bench of this 
Court set aside the election of a Gram 
Panchayat, even though an alternative 
remedy of filing an election petition had 
not been availed of, on the ground that 
after having delegated his powers to 
another officer the Sub-divisional Magis- 
trate could not have appointed presiding 
officers, The election was held to be 
illegal and ultra vires on that score. : 

37. . Bench decision in Umakant 
Singh v. Binda Chowdhury, AIR 1965 
Pat 459 held that Rule -3 of Bihar 
Panchayat Samitis and Zila Parishads 
(Elections, Co-options and Election Peti- 
tions) Rules, 1963, as it was prior to the 
amendment in 1964, was defective and in- 
valid and election held according to the 
provisions of such a rule must be set 
aside. This was not a case of election 
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under the Act, but Bihar Panchayat 
Samitis and Zila Parishads Act (Act 3 of 
1962) but both the Acts appear to have 
been passed in furtherance of the same 
object, namely, to develop local self- 
government. i 


38. In Shyameshwar Mishra v. S. 
D. O., Sadar, Muzaffarpur, 1966 BLJR 
253 a learned single Judge of this Court 
set aside a Gram Panchayat election on 
the ground that it was held on the tasis 
of an electoral roll from which names of 
several persons had been expunged with- 
a any amendment or revision of the 
roll. 

39. Paramashwar Pasi v. B. D. O., 
Sarmera, 1967 BLJR 24 is a judgment of 
S. C. Mishra, J. (as then he was), now my 
Lord the Chief Justice. In that zase 
voters’ list was revised after publication 
of the election programme and election 
was held on the basis of that revised list. 
It was quashed on the ground thet it 
was not a valid election. 


40. In Ram Pravesh Prasad v. 
Kailash Singh, 1968 Pat LJR 251 the judg- 
ment of a learned single Judge setting 
aside a Gram Fanchayat election on the 
ground that there was a violation of R. 50 
of the Rules inasmuch as no fresh elec- 
tion was ordered though the hours of 
poll were reduced to 44 hours from 8 
hours due to hooliganism and riot, was up- 
held by a Bench of this Court hearing the 
Letters Patent Appeal from that judg- 
ment. The election in this case also must 
be héld to be unlawful. 


41. On the other hand, in Raj 
Kumar Lal v. State of Bihar, 1961 Pat 
LR 127, a Bench of this Court refused 


to issue a writ setting aside the ordez of 
the Sub-Divisional Officer rejecting the 
nomination paper of the petitioner on the 
ground that an alternative remedy of fil- 
ing an election petition was available to 
the petitioner. 

42. Again in Lakshman Lal v. 
Rameshwar Ram, 1963 BLJR 719, a 
Bench of this Court dismissed the peti- 
tion for setting aside an order rejec-ing 
nomination paper of the petitioner. One 
of the grounds for this dismissal was zhat 
the petitioner had an alternative remedy of 
filing an election petition under the Rules. 

43. In Awadhesh Prasad v. Tazke- 
shwar Singh, AIR 1966 Pat 23 though the 
Bench which heard the case was not 
prepared to take a different view from 
one taken in Bishwanath Prasad’s case, 
AIR 1964 Pat 459 that the electoral roll as 
it stood at the time of the commence- 
ment of the election (sic}, it held thaz as 
an alternative remedy was open to the 
petitioner, the election could not be 
set asidé on the ground that the elec- 
toral roll used at the poll was one as revis- 
ed and amended after the commencement 
of the election, It was further helc in 
this case that only a person who has 
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some sort of justiciable right can approach 
this Court under Article 226 and as peti- 
tion to set aside Panchayat election by a 
mere resident within jurisciction of the 
Panchayat but not an enrolled elector, 
is not maintainable. According to this 
dictum, the petition in C. W. J. C. Ne. 
1634 of 1969 is not maintainable. 


44, In my opinion, cf late there 
has been a tendency to state in the writ 
applications filed before this Court 
that the alternative remedy available to 


the ` petitioner is not as efficacious 
and adequate as an aplication for 
writ even when there is no justifi- 


cation for such a statement. A mere 
vague statement in the pevition of this 


‘nature should not be considered sufficient 


for admitting a writ application or allow- 
ing it at the time of final hearing and not 
giving due weight to the fact of avail- 
ability of-an alternative remedy. Ap- 
plications “must state clearly’ how the 
alternative remedy is not efficacious and 
adequate. Then only it will be possible 
for the Court to decide with reference to 
the facts of each case whether the Court 
may interfere in spite of the fact that an 
alternative remedv is open to the peti- 
tioner. I am further of the opinion, in 
agreement with the decision in Awadhesh 
Prasad’s.case, AIR 1966 Pat 23 that after 
a Gram Panchayat election has been 
held, if the petitioner does not avail of 
the alternative remedy of filing the elec- 
tion petition before the Election Tribunal, 
this Court ought not to interfere merely 
on the ground that there has been some 
illegality or irregularity ir conducting 
the election. Unless the question of in- 
fringement of a fundamental right is in- 
volved, this Court has got discretion to 
Issue or refuse a writ. In considering 
whether this discretion should be ex- 
ercised or not in a particular case, this, 
Court can take into account, even if an 
illegality has been committed in holding ` 
the Gram Panchayat election, whether 
the alternative remedy open to the peti- 
tioner has been availed of. The illegality 
complained of to justify inzerference by 
this Court, where an alternative remedy 
has not been availed of, must be of the 
nature on account of which it may be held 
that the election was no election at all 
In the eye of law or a colourable one as it 
was in Barnes Corporation’s case. (1933) 
1 KBD 668. There the procedure which 
was adopted for election wes against the 
procedure provided in the statute. 


_ Just by way of illustration, I may 
point out that if the Officers of a Gram 
Panchayat are elected by raising of hands 
at a meeting of- the voters of the 
Panchayat and there is no poll, it will be 
a colourable election or no election in the 
eye of law. In such a case one may come 
to this Court even without filing an elec- 
tion petition before the Election Tribunal. 
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Really no election petition would lie in 
such a case. As pointed out by the 
Supreme Court in Baburam Prakash 
Chandra Mahashwari’s case, 1969 BLJR 
690 = (AIR 1969 SC 556) where the 
validity of the Act or the Rules under 
which the election is held is itself challeng- 
ed, a writ may be issued notwithstanding 
the fact that the statutory remedies have 
mot been exhausted. But, if the validity 
of only a particular section of thé Act or 
one of the Rules is challenged, the Sec- 
tion of the Act or the Rule must be such, 
observance or compliance whereof has 
affected the result of the election in the 
particular case to justify issue of a writ 
by a High Court even if the alternative 
remedy has not been availed of. Nothing, 
having no bearing on the result of ‘the 
election should be made a ground for 
setting aside the election. This is support- 
ed by the decision in Woodward ù. 
Sarsons, (1875) LR 10 CP 733. It was held 
in that case that to render an election 
void under a particular Act, by the reason 
of non-observance of or non-compliance 
with the rules given therein, such non- 
observance or non-compliance must be 
so great as to satisfy the Tribunal be- 
fore which the validity of the election is 
contested that the election -has been con- 
ducted in a manner contrary to the 
principle of an election by ballot, and 
that the irregularities complained of did 
affect or might have affected the result 
of the election. This decision was refer- 
red to with approval in Barnes Corpora- 
tion’s case, (1933) 1 KBD 668. Decisions 
or observations in decisions of this Court 
so far as they run’ counter to , observa- 


tions made in this paragraph shall stand. 
overruled. ` 2 : 
45. Second proviso to Rule 79 (2) 


of the Rules lays down that so long .as 
the election, petition is not disposed of, 
the Election Tribunal shall not grant any 
temporary injunction restraining any 
respondent from exercising any right or 
performing any duty which such respon- 
dent is entitled to or required by law to 
perform. Because of this proviso a per- 
son going to the Election Tribunal cannot 
get any stay of the functioning of the 
newly elected Officers of the Gram 
Panchayat. There being no such inhibi- 
tion on the power of this Court in the 
matter of granting stay at the time of 
admission of a writ application, the peti- 
tioners have a chance of getting an order 
of stay from this Court which they might 
not have got from the Election Tribunal. 
Perhaps, it is on account of this fact that 
they prefer to come to this Court direct 
without exhausting the alterriative remedy 
of filing an election petition before the 
Election Tribunal, Therefore, at the time 
of the admission of the writ applications 
for setting aside Gram Panchayat elec- 
tions, if the petitioner has not availed of 
the alternative remedy of moving the 
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Election Tribunal, this Court should be 
very circumspect. Applications filed 
merely for the purposes of obtaining stay 
orders from this Court should be dis- 
couraged. Of late, there has been a ten- 
dency of filing pro forma applications in 
this Court. By ‘pro forma applications’ 
I mean such applications in which all the 
necessary facts are not stated but when 
an application concerning a particular 
point is admitted, applications involving 
same or similar points are filed by merely 
making certain clerical changes in the 
copy of the application already filed. 
Such applications should also be dis- 
couraged. i 


ALR 


. 46. . In my opinion, applications 
filed before the poll is actually held 
dèserve somewhat different consideration. 
If nomination paper of à candidate is re- 
jected on a ground which on the face of 
the record is illegal, it will not be in the 
interest of justice to ask that candidate to 
wait till the election is over and then tol 
file an election petition before the Election 
Tribunal. In such cases this Court may 
interfere as was done in some of the cases 
referred to above. Where some procedure 
adopted by the authorities conducting the 
election is patently illegal, in such cases 
also this Court ought to interfere and 
should not ask the aggrieved person ‘to 
wait till the elections are over and then 
file an election petition before the Election| 
Tribunal. Of course, where the aggrieved 
person does not come to this Court soon 
after the rejection of the nomination 
paper or of the commission of alleged 
illegality in the procedure but comes to 
this Court nearabout thé time the poll is 
tò take place mainly for getting the poll 
stayed, such petitions should also be dis- 
couraged. : i i 


47. Before closing the judgment I 
would like to take up an argument advanc- 
ed by Mr, Kumar concerning this point that 
as his clients could not have challenged the 
elections held or to be held on the ground 
taken by them before this Court, the ap- 
plications cannot be refused to be enter- 
tained on the ground that they have not 
availed of the alternative remedy. In 
support of this contention he referred us 
to Rule 74 of the ‘Rules. .This rule has 
got no-application inasmuch as it relates 
to such cases where the petitioner claims 
a declaration that he himself or any other 
candidate has been duly elected. Only 
such a relief before an Election Tribunal 
can be limited to the grounds mentioned 
in Clauses (a), (b) and (c) in Rule 74. 
The relief for declaring the election of a 
candidate illegal is covered by Rule 82, 
and the expression “any sufficient cause” 
in that rule is wide enough to include the 
the grounds taken in the two “petitions 
before us for challenging the elections. 


. 48. For the foregoing reasons, IT 
would hold that C. W. J. C. No. 1572 of 
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1969 is not maintainable because the peti- 
tioner has not exhausted the alternative 
remedy of filing an election petition be- 
fore the Election Tribunal. In the other 
case, ie. C. W. J. C. No. 1634 of 1369, if 
the petitioner would have a _justzciable 
right and I would not have held that ex- 
tension of date for polling to the 14th of 
December, 1969, was legal, I wou-d not 
refuse to entertain that application on the 
ground that the petitioner of that case 
has not availed of the alternative remedy 
of filing an election petition before the 
Election Tribunal. 

49. In the result, both the applica- 
tions fail and are dismissed; but on the 


facts and in the circumstances o? the 
case, without costs. 
MISRA, C. J.:— 50. I agree that 


these two applications must be dismissed. 
The first point raised by learned Counsel 
for the petitioners is that the amendment 
of Rule 21, Clauses (6) and (7), of the 
Bihar Panchayat Elections Rules bas in- 
troduced a demand of certain amounts to 
accompany the nomination paper for the 
various Offices such as. Mukhia, Sarpanch 
and members of the executive Committee, 
Rupees twenty for the post of Mukhia 
and Sarpanch, Rupees ten for the post of 
Panch -or member (half fee for the 
members of the Scheduled Castes and 
Tribes). This is payable in cash or to be 
deposited in the treasury under head “LII 
—Mise. — Receipt under the Panchayat 
Act — Fees, Fines and Forfeiture under 
Bihar Panchayat Raj Act, 1947—Otker re- 
ceipts.” Under Clause (8), the nomination 
fee so deposited shall not be refurdable. 
The nomination paper is liable to ke re- 
jected for non-deposit of the security 
amount. It is true that no provision was 
made in the rules as they were originally 
framed for deposit of any amount to ac- 
company the nomination paper. Learned 
Counsel has contended that if the Legis- 
lature intended that nomination paper 
should be accompanied by any amount as 
a mandatory condition before nommation 
paper could be entertained and failing 
which the nomination paper woukd be 
liable to be rejected, this provision 
should have been mada in the Act itself. 
No such power has been provided for in 
any section of the Bihar Panchaya: Raj 
Act. To make a provision, therefore, in 
the rule itself, as has been sought to be 
done by amending Rule 21, cannot be 
sustained. The only section under which 
such a power can possibly be held to be 
included is Section 80 of the Act which 
runs thus :— 


“80 Power to make rules — (1) The 
State Government may after pr=vious 
publication, make rules for carrying out 
the purposes of this Act. 


(2) In particular and without pre- 
Judice to the generality of the foregoing 
powers, such rules may provide for all or 
any of the following matters, namely:—’ 
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Under Section 41 sub-section (1) of 
the. Act provision has been made for 
the Gram Panchayat Fund and sub-sec- 
tion (2) provides that “the Gram 
Panchayat Fund may be applied to any of 
the following purposes” One of the enu- 
merated purposes is :— 


“(ii) holding of elections of the Gram 
Panchayat’ and other necessary steps re- 
quired to be taken with regard to the 
election of the ‘Gram Panchayat’ as pre- 
scribed by rules in this connection.” 


It was the responsibility. therefore, of the 
Gram Panchayat under this clause to de~ 
vote part ofits fund to the Gram Panchayat 
election. It was contended by learned 
expenses of 
holding Panchayat elections have gone up 
very high and the Gram Panchayat, 
therefore cannot be expected to devote its 
fund to meeting such expenses. According~ 
lyarule has been framed by amending 
R. 21 that all nomination papers should be 
accompanied by certain amounts as stated 
above which amounts, no doubt, are not 
refundable even after the declaration of 
the result of the election, because such 
amounts will be approrriated by the 
Government as part cornpensation for 
the heavy expenditure incurred by the 
Government in connection with the 
Panchayat elections. In view of Section 41 
sub-section (2), Clause (ii), the argument 
cannot be ruled out as absolutely devoid 
of force because holding of election is 
one of the purposes of the Act and ex- 
penditure to be incurred for that also 
may well be regarded as part of the pro- 
cess of election and if a rule, therefore, 
has been framed, it cannot be said to be 
beyond the competence of the Govern- 
ment as contemplated in Section 80. But 
the argument of learned counsel for the 
petitioners also has got considerable sub- 
stance that sub-section (1) of Section 80 
should be confined to carrying out the 
purposes of the Act for which alone 
rules may be made, but this cannot in- 
clude the imposition of any amount as a 
necessary accompaniment for filing of 
nomination paper. On the whole, there- 
fore, I agree with my learned brother that 
the amendment of Rue 21, Clauses (6), 
(7) and (8), in so far as it provides for the 
nomination papers being acccmpanied by 
the amounts aforesaid and the provision 
for the consequence of non-deposit of 
these amounts as rejection of the nomina- 
tion papers cannot be rezarded as valid 
ae therefore, this rule has to be struck 
own. 


51. The next point urged is that 
when the election of any Panchayat is 
not held for some reason or other within 
the period of six months from the date of 
filing of nomination paper or within such 
further period not exceeding sixty days, 
as the. District Magistrate may under 
special circumstances and in public in- 
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terest, extend, by an order in writing, 
the election shall be held after calling 
for fresh nomination papers. The ques- 
tion is where election has been postponed 
on account of rainy season, as is express- 
ed in the Government notification, and 
thus the actual election has been fixed 
to be held eight months beyond the date 
of filing of the nomination papers, 
whether election will be held on the no- 
mination papers originally filed or fresh 
nomination papers will be called for as 
required in R. 90. R. 90, no doubt, lays 
down the period of six months as fixed 
by the Government and a further period of 
sixty days at the discretion of the District 
Magistrate in special circumstances and 
in public interest, but Rule 91 refers 
to a different class of cases altogether 
such as occurs in emergency. 


The question is whether to an exten- 
sion of the date of election due to emer- 
gency also the restriction incorporated in 
Rule 90 will apply. The consideration in 
regard to this matter is that if it is held 
that when there is extension of the date 
of election due to an emergency like the 
outbreak of epidemics, fire, flood, famine 
communal riot or maintenance of law and 
order, and if this period is unduly pro- 
longed it will create such a situation that 
when election is held, say, very much be- 
yond eight months, it will be on the no- 
mination paper filed long before. This 
will give rise to a ticklish situation. On 
the other hand, it is contended that Rule 
90 provides a restriction because this is 
due to causes under the control of the 
Government and matter is postponed in the 
ordinary course for one reason or another. 
A limit has been provided so as to speed 
up the work of the Government machinery 
or to avoid any deliberate laches on the 
part of the election authority so that ifit 
is beyond eight months in all, fresh no- 
mination papers will have to be filed. 
Extension of the date on account of the 
emergency, however, does not suffer 
from the considerations which apply in the 
case of any negligence on the part ofthe 
election authority which is covered by 
Rule 90. Rule 91 as I have said above, 
refers to circumstances beyond the con- 
trol of a human agency so that, for in- 
stance, if a fire breaks out or rioting 
takes place, or there is difficulty in the 
maintenance of law and order for a day 
or two, if Rule 90 is taken to govern 
Rule 91, this may bring about a very un- 
just situation if fresh nomination paper 
is called. for. 


Rule 90, therefore, must be confined 
toa situation of Governmental delay and 
Rule 91 to an unforeseen situation. The 
consideration, therefore, which will apply 
to Rule 90 cannot apply to Rule 91. I 
agree with my learned brother, Shambhu 
Prasad Singh, J., that Rule 91 must be 
read independent of Rule 90. The diffi- 
culty, however, which is pointed out is 
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that where on account of say, famine if 
an election is postponed for a long time, 
it will be unjust to pin down the voters 
to the nomination paper filed, say, a year 
before. The answer to this is that in 
such a situation there is ample power to 
the Government under Section 38 or 
Section 11 or otherwise to order that a 
fresh general election will be held and 
the entire process will be gone through 
anew although Government should end- 
eavour to complete the election within the 
ambit of Rule 90. In normal circums- 
stances, however, if there is an occurrence 
in any of the contingencies referred to in 
Rule 91, there is no reason why Rule 91 
should not govern it. I overrule the con- 
tention of learned counsel, therefore, 
that in this case also fresh nomination 
papers must be called for. 

52. I also agree with my learned 
brother that the roll of voters for the 
constituency for election to the State As- 
sembly must be taken to be the voter’s 
roll for Gram Panchayat elections as 
well as duly amended under the Repre- 
sentation of the People Act. 

53. The main question. however, 
which has been discussed and for which 
the matter has been referred to Full Bench 
is that when under Section 84 (b) of the 
Act and under Rule 70 of the Bihar 
Panchayat Elections Rules, the aggrieved 
parties are required to go to the Election 
Tribunal for relief, whether this Court 
should entertain an application direct. I 
agree with my learned brother that the 
law on the point is correctly laid down in 
AIR 1955 Nag 49 (FB), and in 1969 BLJR 
690 = (AIR 1969 SC 556). The gist of 
the decision on the matter is that where 
a remedy is provided in a particular ` 
statute in regard to any matter covered 
by the statute, the party aggrieved must 
exhaust the remedy provided in the 
statute itself before he can move the 
High Court in exercise of writ jurisdic- 
tion under Article 226 of the Constitu- 
tion and the Court will not ordinarily 
interfere and direct the party concerned 
to seek his remedy before the Tribunal 
provided in the Act itself. There may, 
however, be some extreme cases in whieh 
if the High Court is satisfied that proper 
and adequate remedy cannot be had be- 
fore the special Tribunal—in this case the 
Election Tribunal—the High Court may 
interfere in the exercise of writ juris 
diction. í 

Ramaswami, J., in the above decision. 
of Baburam Prakash Chandra Maheshwari, 
1969 BLJR 690 placed reliance on the case 
ofthe Stateof Uttar Pradesh v. Moham~ 
mad Nooh, 1958 SCR 595 at p. 605 = 
(ATR 1958 SC 86 at p. 93) and quoted a 
passage the extract from which is given 

elow: 

“The fact that the aggrieved party 
has another and adequate remedy may be 
taken into consideration by the superior 
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Court in arriving at a conclusion s to 
whether it should, in exercise of its dis- 
cretion, issue a writ of certiorari to quash 
the proceedings and decisions of inzerior 
Courts subordinate to it and ordirarily 
the superior Court will decline to inter- 
fere until the aggrieved party has ex- 
hausted his other statutory remedies, if 
any. But this rule requiring the exnaus- 
tion of statutory remedies before the writ 
will be granted is a rule of policy. con- 
venience and instances are numerous 
where a writ of certiorari has been issu- 
ed in spite of the fact that the aggr.eved 
party had other adequate legal re- 
medies.” 


Thereafter. their Lordships proceeded to 
give instances of two extreme situations in 
which the High Court can interfere. One, 
where proceedings are taken befcre a 
Tribunal under a provision of law which 
is ultra vires, it is open to a party aggri- 
eved thereby to move the High Court 
under Article 226 for issuing approrriate 
writs for quashing them on the ground 
that they are incompetent, without h-s be- 
ing obliged to writ until those proceedings 
run their full courses. In the second place, 
the doctrine has no application in a case 
where the impugned order has been made 
in violation of the principle of natural 
justice. The Nagpur case referred to 
above wasa case of election to Zila 
Parishad and only when very special cir- 
cumstances were made out, the Nagpur 
Full Bench in the above case thougat it 
proper to interfere. In regard to the 
Panchayat elections, I may add to &% an 
instance when a party could come straight 
to the High Court even though the point 
could be raised before the Election Tribu- 
mal, It is when the ground urged by the 
petitioner is that the Gram Panctavat 
has not been properly constituted under 
the Act as has been held in some ot the 
decisions of this Court. The mere fact. 
however, that anv particular rule or part 
of it is challenged as ultra vires will Lard- 
ly justify any one coming straight tc the 
High Court, for this can be raised before 
the Election Tribunal in questioning the 
validity of an election and after the 
decision thereof the High Court can ex- 
amine the legal soundness of the view 
of the Tribunal. In the circumstances of 
these applications. however, I agree with 
my learned brother that there is hardlv 
any ground made out for our interference. 
All the points whch have been raisec be- 
fore us could well have been raised þe- 
fore the Election Tribunal and if the 
Election Tribunal would err, it would be 
open to the party concerned to move this 
Court. 


54. I am satisfied, therefore, in 
agreement with my learned brother, that 
both these applications must be dismissed 
and parties must seek their remedy be- 
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fore the Election Tribunal and not in this 
Court under Article 226. 


K. B. N. SINGH, J. :— 55. 
agree. 


I also 


Applications dismissed, 
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S. WASIUDDIN, JJ. 


Gulzarilal Agarwalla, Appellant v. 
rina Agarwalla and others, Respon- 
ents. 


A. F. O. D. No. 175 of 1969, D/- 15-7- 
1970, from decision of Sub-Judge, I, 
Dhanbad, D/- 8-4-1969. 


(A) Mines and Minerals (Regulation 
and Development) Act (1948), Ss. 3 (d), 4 
—Mining lease — Includes sub-lease — 
Rules under Act apply to such sub-lease 
ones main lease was granted before 

ct. 


A mining sub-lease granted after the 
coming into force of the Act cf 1948 and 
the Mineral Concession Ruies, 1949 is in- 
cluded in the terms ‘mining lease’ as defin- 
ed in Section 3 (d). Section 4 and the 
rules made in Sections 5 ard 6 would ap- 
ply to such a sub-lease though the main 
lease was granted before the Act and the 
Rules came into force. AIF 1980 SC 1373 
& AIR 1965 SC 821, Rel. on. 

' (Para 6) 


(B) Mines and Minerals (Regulation 
and Development) Act (1957), Section 30A 
(as inserted by Act 15 of 1958) — Scope 
— Provides exemption in favour of 
leases in respect of coal mines created 
before 25-10-1949 — (1962) ILE 41 Pat 
412, Overruled. 


S. 30-A is of wide application. Grant 
ofa sub-lease in relation toa lease or the 
transfer of a right under the lease which 
came into existence prior to 25-10-1949, 
in regard to the coal mining leases cannot 
be hit by the provisions of Rule 46 of the 
rules made under Section 13 of the Act 
of 1957 and likewise not affected by R. 48 
made under the Act of 1948, unless the 
Central Government issues a notification 
that this will be applicable even to coal 
mining leases. This will only apply to a 
situation when the question arises after 
the enactment of Section 30-A. Specific 
reference to Sections 9 (1) and 16 and 
Rules under Sections 13 and 18 lump 
them together and there is no scope for 
applying the rules under Sections 13 and 
18 in part only. (1962) ILR 41 Pat 412 
Overruled; 1968 Pat LJR 486 Approved. 
ATR 1965 SC 821, Explained. 

(Paras 7, 10) 
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“Kankanee Collieries Ltd. v. Sunil 
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(1967) AIR 1967 SC 887 (V 54) = 
1967 BLJR 363, Bihar Mines Ltd. 

v. Union of India 

(1965) AIR 1965 SC 821 (V 52) = 
(1965) 1 SCR 49, Biswanath Prasad 
v. Union of India ‘6,7 

(1962) ILR 41 Pat 412, Sm: Kamla 
Bala Devi v. Ojha -Brothers He i n 
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(1960) AIR 1960 SC 1373 (V a = 
(1961) 1 SCR 445, Mineral Develop- 
ment Ltd. v. Union of India 
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ILR 33 Pat 198. Mineral Develop- 
-ment Ltd. v. Union of India 

(1921) 1921-1 KB 653=90 LJKB 993 
ym Herring and Brooks v. 


don” 98 LT 691 = 24 TLR 358, 
Jonas v. St. Dunstan’s Overseers 
(1893) 67 LT 376 = (1892) 2 QB 118, 

Norwood Overseers v. Salter 


Lalnarain Sinha, B. P. Rajgarhia, B. 
P. Gupta and.S.K. Sharan, for Appellant: 
J. C. Sinha, S. B. Sanyal and Choudhary 
and S. N. Misra, for Respondents. 


MISRA, C. J. :— This reference to 
the Full Bench has arisen in the follow- 
fing circumstances. On the 17th Sep- 
tember, 1960, a suit was instituted by the 
plaintiffs-respondents for the relief that 
the defendants’ lease had expired by 
effluxion of time which was the period of 
ten years under the lease. The lease was 
executed in favour of the defendants on 
the 11th of May, 1951, by the Receivers of 
the estate of the-lessor. Shri Baldeo Singh 
and Shri Bholanath Dey.. The mining 
area covered by this lease is in village 
Birsinghpur (mouza No. 70), measuring 
‘300 bighas approximately, in the registra- 
tion District of Manbhum, of which the 
proprietor was Pandra Raja. The lease 
was executed by the proprietor in favour 
of the East India Coal Company who 
granted a leasé in favour of Rabindra 
Nath Sarkar in 1917 and after a few in- 
termediate transactions the leasehold in- 
terest came to Baidyanath Dutt and other 
members of i amily (hereinafter 
called the Duttas). 


There was a title partition suit No. 
44 of 1950 in the family of the Duttas in 
which two Receivers were appointed, be- 
ing Baldeo Singh and Bholanath Dey. 
They granted the managing contract to 
defendant No. 1 on the llth of May, 1951, 
for ten years. The plaintiffs claim to 
have acquired the sub-lessee’s interest 
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from various members of the Dutta 
family by a series of documents (Exts. 
14 series) included in Schedule B to the 
plaint. This covered nine transactions 
beginning from the 2nd of June, 1952, to 
the 24th of March, 1955. The case set up 
on behalf of the defendants was that the 
plaintiffs acquired no title by their alleg- 
ed purchases as they were all in viola- 
tion of Rule 48 of the Mineral Conces- 
sion Rules, 1949, which was numbered 
as Rule 46 under the 1960 Rules. It is 
not denied that this rule applies to grant 
of mineral concession by private persons, 
whereas Rule 37 applies to grant of 
mineral rights in respect of land belong- 
ing to the Government. Hence the trans- 
fers relied upon by. the plaintiffs are void. 
The defendants also claim an affirmative 
title on the ground that the managing 
contract, on a proper construction, was a 


_Sub- lease, and hence, after the vesting of 


the estate under the Bihar Land Reforms 
Act, the defendants had the status of a 
sub-lessee and, as such, they were paying 
rent and royalty to the State of Bihar. 

2. The trial Court passed a decree 
in favour of the plaintiffs on the finding 
that the managing contract of the defen- 
dants had expired and, as such, they were 
mere trespassers. The defendants could 
not challenge the title of the landlord. 
Secondly, since the leases were of a date 
prior to 1949, the new rules for that 
reason were inapplicable. The trial Court 
also held that the contract in favour of 
the defendants was not a lease. 


3. The defendants have come up 
in appeal to this Court. In course of 
hearing of the appeal before the Division 
Bench, it appeared that there was some 
conflict of opinion between two Division 
Bench decisions of this Court, the earlier 
one being Sm. Kamla Bala Devi v. Ojha 
Brothers, Ltd., (1962) ILR 41 Pat 412 
and: the later one Messrs. Bhowra Kan- 
kanee Collieries Ltd. v. Sunil Kumar Roy, 
1968 Pat LJR 486. The relevant provi- 
sions -for consideration are the Mines 
and Minerals (Regulation and Develop- 


`- ment) Act, 1948 (Act LIII of 1948), here- 


inafter to be called the 1948 Act, and 
Rule 48 issued under this Act, which was 
later on re-numbered as mentioned above. 
Act LIII of 1948 was, however, replaced 
by Act LXVII of 1957, hereinafter to be 
called the 1957 Act. Then, four months 
after the passing of the 1957 Act another 
provision was made by the Parliament and 
incorporated in the 1957 Act as Sec- 
tion 30-A of this Act. 


4. Before dealing with the specifie 
question for deciding whether the deci- 
sion of the Bench in the case of Sm. 
Kamla Bala Devi, (1962) ILR 41 Pat 412 
is to be preferred to the later decision in 
the case of Bhowra Kankanee Collieries 
Ltd., 1968 Pat LJR 486 set out above, it 
is profitable to cast a general glance at 
the schemes of the two Acts and the re- 
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levant rules. The 1948 Act was placed 
on the statute book containing the rolicy 
of the Parliament in regard to the regula- 
tion of mines and development of mineral 
wealth of the country as is mentioned in 
the preamble to the Act as also in Sec- 
tion 2. Section 1 is the general section 
and. Section 3 contains the definitions of 


the various relevant terms. Section 4, 
which is material, stands thus :— 
"4. (1) No mining lease shall be 


granted after the commencement of this 
Act otherwise than in accordance with the 
rules made under this Act. 

(2) Any Mining lease granted conzrary 
to the provisions of sub-section (1) shall 
be void and of no effect.” 

Section 5 refers to the power o? the 
Central Government to make rules for 
regulating the grant of mining leases or 
for prohibiting the grant of such leases 
fn respect of any mineral or in any area. 
Section 6 refers to the power of the 
Central Government to make rules as 
respects mineral development. Section 7, 
which is also material, runs thus: 

“7. (1) The Central Government may, 
by notification in the Official Gazette, 
make rules for the purpose of modifying 
or altering the terms and conditions of 
any mining lease granted prior to the 
commencement of this Act so as to bring 
such lease into conformity with the rules 
made under Sections 5 and 6: 

Provided that any rules so made 
which provide for. the matters mention- 
ed in Clause (c) of sub-section (2) shall 
not come into force until they have been 
approved, either with or without modifi- 
cations, by the Central Legislature. 

(2) The rules made under sub-sec- 
tion (1) shall provide :— 

(a) for giving previous. notice of the 
modification or alteration proposei to 
be made thereunder to the lessee. and 
where the lessor is not the Central 
Government, also to the lessor, and for 
affording them an opportunity of show- 
ing cause against the prcposal: 

(b) for the payment of compensetion 
by the party who would be benefited by 
the proposed modificatior. or alteration to 
the party whose rights under the exist- 
ing lease . would thereby be adversely 
affected; and 

(c) for the principles on which, the 
manner in which and the authority by 


which the.said compensation shall be 
determined.” 
Section 8 deals with the delegetion 


of power, Section 9 deals with penalties 
- for violation of any rule made under this 
Act and Section 10 provides for mules 
_being laid before the Legislature for ap- 
proval. Section 11 provides for power for 
inspection and Section 12 for relaxetion 
of rules in special cases. Section 13 pro- 
vides for the provisions of the Act be- 
ing binding on the Crown and Section 14 
provides for protection of action takea in 
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good faith under this Act. Later, this Act 


was supplemented by the Act of 1957 
which came into force on the 28th of 
December, 1957. Section 1 of this 


latter Act deals with the title and the 


commencement of the Act. Section 2 
deals . with the declaration as to ex- 
pediency of Union Control. Section 3 


sets out the definition clause, Section 4 
prospecting or mining operations under 
licence or lease and Section 5 is the re- 
striction on the grant of prospecting 
licences or mining leases. Section 6 pro- 
vides for the maximum area for which a 
prospecting licence or mining lease may 
be granted.’ Section 7 provides the period 
for which prospecting leases mav be grant-- 
ed or renewed. S. 8 specifies the period 
for which mining leases may be granted 
or renewed, S. 9 provides Zor royalties in 
respect of mining leases, Section 10 relates 
to application for prospecting licences or 
mining leases, Section 11 covers prefer- 
ential rights of certain persons and Sec- 
tion 12 prescribes for registers of pro- 
specting licences and mining leases. 

Section 13 relates to power of Central 
Government to make rules in respect of 
minerals and Section 14 provides that 
Sections 4 to 13 shall not apply to minor 
minerals, Section 15 empowers the State 
Governments to make rules in respect of 
minor minerals. Section 16 has a material 
bearing on the question for considera- 
tion. It relates to the power of the 
Central Government to rnodify leases 
granted before the 25th dey of October, 
1949, and reads thus :— 

“16. (1). All mining leases granted be- 
fore the 25th day of October, 1949, shall 
as soon as may be after the commence- 
ment of this Act, be brought into confor- 
mity with the provisions of this Act and 
the rules made under Sections 13 and 18: 

Provided that if the Central Govern- 
ment is of opinion that in the interests 
of mineral development it is expedient so 
to do, it may, for reasons to be recorded, 
permit any person to hold one or more 
such mining leases covering in any one 
State a total area in excess of that speci- 
fied in Clause (b) of S. 6 or for a period 
exceeding that specified in sub-section (1) 
of Section 8. . 

(2) The Central Government may, by 
notification in the Official Gazette make 
rules for the purpose of giving effect to 
the provisions of sub-section (1) and in 
particular such rules shall provide — 

(a) for giving previous. notice of the 
modification or alteration proposed to be 
made in any existing mining lease to the 
lessee and where the lesscr is not the 
Central Government, also to the lessor 
and for affording him an cpportunity of 
showing cause against the proposal: 

(b) for the payment of compensation 
to the lessee in respect of the reduction 
of any area covered by the existing min- 
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(c) for the principles on which, the 
manner in which, and the authority by 
which, the said compensation shall be 
determined.” , 

Section 17 deals with the special 
powers of Central Government to under- 
take prospecting or mining operations in 
certain lands. Section 18 deals with 
mineral development and Section 19 with 
licences and provides that prospecting 
licences and mining leases shall be void 
if they are in contravention of the Act. 
Section 20 refers to Act and rules to apply 
to all renewals of prospecting licences and 
mining leases. Section 21 deals with 
penalties, Section 22 with cognizance of 
` offences, Section 23 with offences by com- 
panies, Section 24 with power of entry 
and inspection, Section 25 with recovery 
of certain sums as arrears of land revenue 
Section 26 with delegation of powers, Sec- 
tion 27 with protection of action taken in 
good faith and Section 28 refers to rules 
and notifications to be laid before the 
Parliament and certain rules to be approv- 
ed by the Parliament. 

Section 29 which is also material 
runs thus :— 

“All rules made or purporting to 

have been made under the Mines and 
Minerals (Regulation and Development) 
Act, 1948, shall, in so far as they relate to 
matters for which provision is made in 
this Act and are not inconsistent there- 
with, be deemed to have been made under 
this Act as if this Act had been in force 
on the date on which such rules were 
made and shall continue in force unless 
and until they are superseded by any 
rules made under this Act.” 
Section 30 deals with power of the Central 
Government in revision and S. 31 refers 
to relaxation of rules in special cases. 
Section 32 deals with amendments to the 
ee 1948 and is also material. It runs 
thus :-— 


The Mines and Minerals (Regulation 
and Development) Act, 1948, shall be 
amended in the .manner specified in the 
Third Schedule.” 


Section 33 refers to validation of certain 
acts and indemnity. Section 30-A which 
was inserted in the Act by the Mines and 
Minerals (Regulation and Development) 
Amendment Act, 1958 (XV of 1958) Sec- 
tion 2, and the interpretation of which is 
for consideration before this Bench 
stands thus :— 


“30-A. Notwithstanding anything con- 
tained in this Act, the provisions of sub- 
section (1) of Section 9 and of sub-sec- 
tion (1) of Section 16 shall not apply to 
or in relation to mining leases granted 
before the 25th day of October, 1949, in 
respect of Coal, but the Central Govern- 
ment, if it is satisfied that it is expedient 
so to do, may, by notification in the Offi- 
cial Gazette, direct that all or any of the 


said provisions ‘including agv rules made 
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under Sections 13 and 18) shall apply to 
or in relation to such leases subject to 
such exceptions and modifications, if any 
as may be specified in that or in any sub- 
sequent notification.” 

5. Mr. Lalnarain Sinha has urged 
that the decision of this Court in (1962) 
ILR 41 Pat 412 lays down the law correct- 
ly and, as such, the plaintiffs’ suit should 
have been dismissed, inasmuch as the 
Tights which they acquired under the 
various registered documents of con- 
veyance confer no title upon them since 
title was acquired without the previous 
approval of the Central Government. In 

is connection reference has been made 
to Sections 4, 5, and 7. So far as Sec- 
tions 4 and 7 are concerned, they have 
been quoted above and Section 5 in so 
far as it is relevant stands thus: 

“5. (1) The Central Government may, 
by notification in the Official Gazette, 
make rules for regulating the grant of 
such leases or for prohibiting the grant of 
such leases in respect of any mineral .or 
in any area.’ 

Mr. J. C. Sinha for the respondents has, 
however, urged that Section 4 of the Act 
of 1948 refers only to leases granted after 
the coming into force of this Act. The 
original lease which gave rise to the sub- 


-lease in favour of one of the predecessors- 


in-title of the respondents came into ex- 
istence much before this Act on lst of 
November, 1917 (vide Ext. 14, Part III of 
Paper Book, page 3) and, as such, the pro- 
visions of this Act will not be applicable 
to the present case. Mr. J. C. Sinha has 
endeavoured to support his argument with 
reference to a number of decisions and 
an examination of the various provisions 
of this Act. He has formulated his points 
as follows :— : 

(1) Rule 48 which is a bar to trans- 
ferability except as ‘subject to the restric- 
tions mentioned therein in terms applies 
only to post 1949. leases and not to pre- 
1949 leases. 

(2) Both under the Act and the Rules, 
unless steps were taken to bring them on 
par with the post 1949 leases, under Sec- 
tion 7 their terms and conditions and in- 
cidents could not be affected. 

(3) Although Section 4 of the Act 
uses the term, ‘void’, if one were to ex- 
amine the scheme of the Act, it would be 
apparent that it would be only: voidable 
at the option of the Government. 

(4) Grant may include transfer is not 

correct with reference to Section 31 of 
the Act. 
Section 31 makes a distinction between 
grant'and transfer in so far as it provides 
that modification may be made by the 
Central: Government in respect of grant, 
renewal or transfer of any prospecting 
or mining lease, thus putting each one in 
different categories. 

6. But all this appears to me to be 
wholly academic in view of the bey 
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mouncement of the Supreme Court im the 
case of the Mineral Development Lid. v. 
Union of India, AIR 1960 SC 1373. The 
Judgment of the Supreme Court was pro- 
nounced affirming a decision of this Court 
reported in AIR 1954 Pat 340 (Mineral 
Development Ltd. v. Union of India). The 
approach of their Lordships in that case 
was that a mining sub-lease, after the 
coming into force of the Act of 194E and 
the Rules, is included in the terms 'min- 
ing lease’ as defined in Section 3 (d). The 
rules made in Sections 5 and 6 would ap- 
ply to such a sub-lease though the main 
lease was granted before the Act and 
the Rules came into force. Their Lord- 
ships repelled the contention in that case 
although not conclusively, that Section 7 
would affect any sub-lease granted by 
such a lessee when the sub-lease is grant- 
ed after the date on which the Rules 
came into force. Wanchoo, J., who deli- 
vered the leading judgment in that case, 
observed that Section 7 was enacted for 
an entirely different purpose as suk-sec- 
tion (2) thereof would show. His Lord- 
ship, however held that the provisions of 
the rules made under Sections 5 and 6 of 
this Act would nevertheless apply to such 
a sub-lease on the ground that the ex- 
pression ‘mining lease’ as defined in Sec- 
tion 3 (d) of the Act would include a sub- 
lease. Clause (d) of Section 3 to which 
reference was made stands thus :— 


“(d) ‘mining lease’ means a lease 
granted forthe purpose of searching. for, 
winning, working, getting, making mer- 
chantable, carrying away or disposirg of 
minerals or for purposes connected tiere- 
with, and includes an exploring or a 
prospecting license;” 


Although there was no mentim in 
specific terms of any sub-lease in it the 
Supreme Court nevertheless held that 
the grant of a sub-lease is included with- 
in the meaning of the expression ‘m_ning 
lease’ and as such the creation of a sub- 
lease is covered by Section 4 anc the 
rules made under Sections 5 and 6. This 
view has also been reaffirmed by their 
Lordships of the Supreme Court in B:swa- 
nath Prasad v. Union oi India, AIR 1965 
SC 821, where also it has been held that 
Rule 48 of the Mineral Concession Fules, 
1949, was made under this Act (Ast of 
1948), which prohibits a transfer o2 the 
right of a lease except with the restric- 
tion contained therein and this would 
be applicable in the case of a sub-lease. 


It may be stated that Rule 48 which 
puts a bar in the way of the transfer of 
the rights of a lease and the condions 
under which such a transfer can be made 
stands thus :— 


"48, Transfer or assignment — No 
prospecting license or mining leare to 
which the provisions of this Chapter shall 
apply or any right. title or interest in such 
license or lease shall be transferrec. ex- 
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cept to a person hoding a certificate of ap- 
proval from the State Government having 
jurisdiction over the land in respect of 
which such concession is granted. 

Provided that no prospecting license 
or mining lease or any right, title or in- 
terest in such license or lease in respect 
of any mineral specified in Schedule IV 
shall be transferred except with the pre- 
vious approval of the Central Govern- 
ment.” 

After quoting Rules 37 and 48, 
Sikri, J., who spoke for the Court, observ- 
ed as follows (P. 824) :— 


“These Rules prohibit the transfer of 
lease of a Coal mine except with the pre- 
vious approval of the Central Govern- 
ment. It is argued on behalf of the peti- 
tioner that these Rules do not regulate 
the grant of a mining lease for the word 
‘grant’ does not include transfer or as- 
signment of a lease. It is true that in a 
particular context, as existed in the case 
of Mason, Herring and Brooks v. Harris, 
(1921) 1 KB 653 the word ‘grant’ may not 
include an assignment. But we are not 
satisfied that the word ‘grant’ in the con- 
text of Section 5 has this narrow mean- 
ing. The word ‘grant’, inter alia, con- 
notes transfer of property and mining 
leases are property. Further, mining 
leases are usually of long duration and 
it could not have been the intention not 
to regulate assignments of such leases.” 

In view of the clear pronouncement 
of the Supreme Court in these two deci- 
sions, the contention urged by Mr, J. C. 
Sinha on behalf of the responcéents must 
be held to be unacceptable and is accord- 
ingly overruled. Further, in view of 
it, it is not necessary even to refer to the 
various decisions which have been cited 
at the Bar in regard to whether the provi- 
sion of R. 48 is retrospective or retroactive 
and whether the Legislature intended 
this rule to be applicable even to the 
leases which came into existence before 
the passing of this Act. l 

T. The main question, however, 
which has been canvassed before us is the 
effect of the passing of the Act of 1957, 
the occasion for which arose because in 
terms of Section 7 of the Act of 1948 
steps were not taken by the executive 
Government for bringing into confor- 
mity the terms and conditions of leases 
granted prior to that Act with the rules 
made under it. In the latter Act, how- 
ever, there was some modification of the 
provisions of the 1948 Act. Under Sec- 
tion 29 of the Act, however, all the rules 
made under the 1948 Act were adopted. 
Four months after the passing of the Act 
LXVII of 1957, the Parliament had a 
second thought as to coal mining leases. 
asthe rigour of the provisions of the Act 
LXVII of 1957 had the effec: of hampering 
free activity in extraction of coal which, 
being a vital commodity for all industrial 


_ processes, was regarded as being placed 
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on an independent footing so that coal 
mining activities might not be hampered. 
Section 30-A, as already quoted, thus 
came to be inserted and it is the con- 
sideration of the scope  of.this section 
which has led to some difference in the 
point of view in the two decisions of this 
Court referred to above. As I have al- 
ready said, a Division Bench of this Court 
in Sm. Kamla Bala Devi’s case, (1962} 
ILR 41 Pat 412 had occasion to consider 
the scope of Section 30-A in regard to the 
sale of mining right by a Court of law 
in execution of a decree. It was held 
in that case that the effect of Section 30-A 
was that rule 46 issued under the. Act of 
1957, corresponding to Rule 48 under Act 
LIII of 1948, was mandatory and. Sec- 
tion 30-A was not intended to except the 
creation of a sub-lease from the opera- 
tion of Rule 46 


The view, however, expressed in 
1968 Pat LJR 486, another Division Bench 
of this Court, is that Section 30-A is of 
wide application and it provides an exem- 
ption in favour of leases in respect of coal 
mines created before the 25th day of 
October, 1949, from the operation of R. 46. 
It may be stated at the outset that there 
appears to be some misconception in re- 
gard to the policy of the Government of 
India respecting coal mining areas and it 
4s urged that such areas cannot be exemp- 
- ted for the operation of the Act of 1957 
as it would defeat the policy of the Parlia- 
ment in the matter of regulation of min- 
ing activites in coal bearing areas. It 
may be stated that the provision in the 
Section, at least in part is beyond doubt 
that the power of the Union Government 
to apply any of the rules under the Act 


of 1957, issued under Sections 13 and 18, 


or the provision of sub-section (1) of Sec- 
tions 9 and 16, is unfettered and it is not 
right to say that Section 30-A cannot be 


regarded as an exemption, which in fact 


it is. In terms the Section empowers the 
Union Government to apply the rules 
either in whole or with such modification 
as the Central Government may think 
necessary in the circumstances and, 
therefore, S. 30-A cannot (sic) be regard- 
ed as providing an exemption and, thus 
taking coal mining areas completely be- 
yond the control of the Central Govern- 
ment. If anything, in some instances, the 
power of the Central Government would 
be wider and the control even closer in 
regard to the coal mining areas, accord- 
ing to the provision of Section 30-A. than 
even in the case of other minerals which 
are strictly governed by the rules pro- 
mulgated under this Act. 


All that the Section provides, there- 


fore, is that there is more flexibility in 
regard to this mineral than in regard to 
the other minerals. Apart from this 
ge eneral background on which Section 30-A 

as got to be read, the terms of this Sec- 
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tion will have to be examined to see 
what is intended. An . analysis of this 
Section would show, in the first place, 
that the provisions of sub-section (1) of 
Section 9 and of sub-section (1) of Sec- 
tion 16 shall not apply to or in relation to 
the coal mining leases granted before the 
25th of October, 1949. Secondly, 
the Central Government, if it is satisfied 
that it is expedient so to do, may by 
notification in the Offcial Gazette direct 
that all or any of the said provisions in- 
cluding any rules made under Sec- 
tions 13 and 18 shall apply. Section 9 of 
this Act refers to payment of royalty of 
mining leases. Sub-section (1) of it lays 
down:— ; 

“The holder of a mining lease grant- 
ed before the commencement of this Act 
shall, notwithstanding anything contained 
in the instrument of lease or in any law 
in force at such commencement pay 
royalty in respect of any mineral remov- 
ed by him from the leased area after such 
commencement, at the rate for the time 
being specified in the second Schedule in 
respect ‘of that mineral.” 


Thus, sub-section (1) empowered the 
Central Government to realise royalty at 
the rate mentioned in the second Schedule 
of the Act even from the lessees whose 
right came inso existence before the com- 
mencement of the Act of 1948. It is 
clear that Section 30-A provides an ex- 
ception in regard to the application of 
this provision in general terms in respect 
of Coal mining leases, but authorises the 
Central Government, by special notifica- 
tion in the Official Gazette, to apply the 
provision of sub-section (1) of Sections 9 
and 16 which, therefore, will not be ap- 


plicable proprio vigore but only by 
virtue of a notification in the Official 
Gazette. Section 16, which has been 


quoted in extenso above, confers power 
on the Central Government to modify the 
terms and conditions even of leases grant- 
ed before the 25th of October, 1949, which 
is the date of coming into force of the 
rules under the 1948 Act. But the second 
part of Section 30-A, while dealing with . 
exemption of the operation of sub-sec- 
tion (1) of Sections 9 and 16 of the Act, 
es it more comprehensive, widens the 
scope and provides that even the rules 
made under Sections 13 and 18 may be 
made applicable to such mining leases. 


If all rules made under Sections 13 
and 18 were made automatically appli- 
cable to lease granted before the 25th of 
October, 1949, there was no occasion to 
express this fact clearly in Section 30-A. 
Section 13, which confers on the Central | 
Government the rule making power, pro- 
vides in’ sub-section (1) as follows :— 


“(1) The Central Government may, 
by notification in the Official Gazette, 
make rules for. regulating the grant of 
prospecting licences and mining leases in 
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respect of mineral and for 
connected therewith.” 


It is clear that rules for regulating the 
grant of prospecting licences and mining 
leases “are made under the power confer- 
red on the Central Government tnder 
sub-section (1) of Section 13. Suk-sec- 
tion (2) of this Section lays down some 
of the specific items in respect of “which 
such rules may be made but the general 
power conferred under sub-section 1) is 
not affected in sub-section (2) which in 
terms states that the power enumerated 
in the various clauses in sub-section (2) 
is to be exercised without prejudice to the 
generality of the power under sub-sec- 
tion (1). 


Even assuming, therefore, that zrea- 
tion of a sub-lease is the grant of a lease 
as has been held by the Supreme Court, 
rule 46, which refers to transfer being 
also of the nature of a grant. prozeeds 
from a power conferred on the Central 
Government under sub-section (1) If 
that is so, then any rules made under 
this sub-section also may be made eppli- 
cable only when the Central Government 
is satisfied thatitis expedient that these 
rules should apply. Mr. Lalnarain Sinha 


pur doses 


has. contended in a general way that. 


such exclusion of mining leases would be 
unreasonable and, therefore, operation of 
_ Section 30-A should be confined oniy to 
modification of the rate of royalty as pro- 
vided in-sub-section (1) of Section ¢ and 
modification of terms and conditions as 
pos in sub-section (1) of Secticn 16, 

ut it has got no reference to rules made 
‘under Sections 13 and 13. But Section 16 
also comprehends Section.13 as the fol- 
lowing words occurring therein indicate:— 


“16. (1) All mining leases granted 
Peenseretececes be brought into conformity 
with the provisions of this Act and the 
rules made under Sections 13 and: 18.” 


Section 30-A also specifically indludes 
Ss. 13 and 18 and provides that any rules 
made under Section 13 should be appli- 


cable only at the option of the Central., 


Government, and rules regulating trans- 
fer are made under Section 13 (D (1). 
From this it is clear that these rules also 
may be made applicable only - whea the 
Central Government thinks it proper to 
apply. It may be so either because Sec- 
tion 16, which refers to modification of 
the terms and conditions, may refer to a 


case where there is a distinct provision in - 


a lease in regard to the right of transfer 
or the right of transferability is regarded 
as a term in accordance with the provi- 
sions of the Transfer of Property Act 
and, hence, the Legislature thought it 
proper that any rule under S. 13 rezard- 
ing transferability also will stamd in 
abeyance in regard to the coal mining 
areas unless the Central Government 
thinks it proper to apply these rul2s or 
any of these rules, to coal mining 
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areas. Even upon such a view the policy 
of the Legislature or the public interest 
of the country is not in the least affect- 
ed. If, however, the Central Government 
does not think it proper tc do so in res- 
pect of old leases for any reasons which 
it is for the Central Government to de- 
cide, it is-not correct to contend that it 
must necessarily be inferred that the 
Legislature under Section 30-A must have 
excluded the rule in regard to the trans- 
ferability from purview of Section 30-A. 

There is another difficulty in accept- 
ing such a contention inasmuch as what 
is implied in this contention is that some 
of the rules under Sections 13 and 18 
no doubt, may be exclude in so far as 
they relate to royalty and some of the 
terms and conditions of the lease but not 
transferability, i.e. rules under Section 13 
may be held to be exempted in part and 
not in whole. I am unable to accept it 
because it appears to me that the Legis- 
lature while referring to’ rules made 
under Sections 13 and 18, excluded all 
the rules under Section 30-A. in its entirety 
unless the Central Government would 
make some of them, or all of them, ap- 
plicable by a notification in the Official 
Gazette. The argument that some rules 
under Sections 13 and 18 may be covered 
by Section 30-A as excluded and not all 
the rules, does not appear to me to be 
warranted in terms of Section 30-A. Mr. ` 
Lal Narain Sinha has contended, however, 
that the decision of the Supreme Court 
in AIR 1965 SC 821, holding such trans- 
fers void in terms, also has given this 
interpretation of Section 30-A. Since, 
however, the attention of their Lordships 
was not drawn to this particular section 
and the argument at the Bar in the 
Supreme Court was’ only confined to the 
meaning of the word ‘grant’ in terms of 
Section 4 of 1948 Act. the authority of 
that decision cannot be invoked for inter- 
pretation of the scope of Section 30-A of 
the Act of 1957. It is clear that specific 
reference to sub-section (1) of Sections 9 
and 16 and rules under Sections 13 and 18 
lump them together and there is no scope 
for applying the rules under Sections 13 
and 18 in part only. 


8. ° Mr. Sinha for the appellant has 
stressed another point in support of his 
contention which is to the effect that Sec- 
tion 30-A cannot be so interpreted as to 
comprehend all cases of transfer of title, 
creation of a sub-lease etc, between the 
date of the passing of 1948 Act and-the 
subsequent Act of 1957 or, for the matter 
of that, a date when Section 30-A was 
incorporated in the Act of 1957. If R. 48 
of the Rules under the 1948 Act laid lown 
the conditions under which alone any 
new title could be created in respect of 
a lease and Section 4 provided that any 
transaction relating to a lease in con- 
travention of the provisicns of this Act 
would be void, the ordinary consequence 
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should be, as in this case, that a sub- 
lease created during’ this interval also 
would be void. If it is taken as void, it 
would be non est (as if it never existed) 
and Section 30-A could not, therefore, 
refer to such leases also as not- being 
affected unless the necessary notification 
were published in the Official Gazette by 
the Central Government. A thing that is 


void under an Act, which occupies the’ 


field, cannot be held to be revived or 
given new life by a subsequent legis- 
lation. The subsequent legislation, there- 
fore, must be so construed as to~exclude 
such transactions from the operation of 
this Act. Even the doctrine of eclipse 
cannot be applied to such a case, be- 
cause such a transaction from its very 
inception is ineffective in law. It is not 
a case where the transaction in the be- 
ginning was valid and then it was follow- 
ed by any legislation declaring itas void 
and thereafter another legislation sought 
to revive it. That situation might be 
different from the present case where 
when the transaction took place under 
R. 48 of the 1948 Act and it was void as 
held by the Supreme Court, Section 30-A 
declared it to be valid. 

Mr. J. C. Sinha, for the respondents, 
has, however, urged thatthe transactions 
between the respondents and their vendors 
were in fact entered into and it was only 
as a result of R. 48 prohibiting such a 
transaction that in the eye of law the 
transaction would be ineffective. As it is 
however, Section 30-A in general terms 
makes its operation retrospective and ex- 
empts from the mischief of 1957 Act all 
coal mining leases even covered by rules 
under Section 13 which, in terms, there- 
fore, would be applicable to transactions 
in respect of a lease coming into existence 
prior to the 25th of October, 1949. The 
present sub-lease is connected with the 
lease which came into existence prior to 
1949 and, as such, is covered by the pro- 
visions of Section 30-A of the Act, even 
on the basis that without Section 30-A 
the transaction of sub-lease would be hit 
by the prohibition contained in Rule 48. 
All the same Section 30-A has the effect 
a it from the mischief of that 
rule. 


It is true that acting upon the provi- 
sions of Rule 48 and. Section 4, if the 
right of a third party arises in respect of 
the transaction, the position, no doubt, 
will be different, but in the present case 
the right of a third party has not arisen 
and the matter lies entirely between the 
plaintiffs-respondents and the defendants 
who, according to the plaintiffs, is in 
possession of the mine only as a manag- 
ing contractor, the real character of which 
however, is not for consideration before 
us. 

9. Mr. J. C. Sinha has endeavour- 
ed to distinguish the rights of the sub- 
lessee in the present case from the rights 
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‘enter into an agreement 


A. I. Re 


of an ordinary sub-lessee, because in the 
present case the plaintiffs-respondents had 
no locus standi to come into possession so 
long as the managing contract granted by 
the Receivers of the estate of the Duttas 
could be valid. Since this was due to ex- 
pire on the 11th of May, 1961, because it 
was to subsist for ten years, as it was 
granted in 1951, the plaintiffs’ right, if 
any, remained dormant and since before 
the expiry of the terms of the managing 
contract, Section 30-A was incorporated 
in the Act of 1957, the right of the plain- 
tiffs can never be affected. What was 
dormant became active as a result of Sec- 
tion 30-A, which may be taken to have in 
its retrospective character the statutory 
force of infusing life into what was ren- 
dered ineffective because of non-com- 
pliance with the requirement of Rule 48. 
Halsbury’s Laws of England (Volume 8, 
page 146, Article 252, 3rd Edition) has 
made the following ‘observation on. 
point :— 


“In* some instances, examples of 
which are to be found in working agree- 
ments ketween railway companies be- 
fore the transfer of railways to public 
ownership, an agreement which would 
otherwise be invalid is scheduled to a 
local and personal Act of Parliament, by 
which it is confirmed and declared to be 
valid and binding upon the parties to it. 
The effect of such.a provision is not 
merely to give the parties capacity to 
which would 
otherwise be ultra vires or invalid, but 
to make the agreement itself valid in toto, 
for every clause of the agreement has 
statutory validity”. 


This is based upon several decisions, 
e.g. Jonas v. St. Dunstan’s Overseers, 
(1908) 98 LT 691, CA at p. 696.’ In that 
case an agreement was found to be void 
because one of the parties to the contract 
was found to exceed his power. It was 
n observed by Vaughan~-Williams, 


“The overseers have no right or 
authority to agree apart from statutory 
authority that owners shall take upon 
themselves the liability for poor rates 
to the exemption of the liability of 
occupiers to the. parish, or that there 
shall be paid in lieu of satisfaction of 
poor rates a fixed sum annually even 
though the agreement be temporary or 
dependent on a contingency: (see Norwood 
Overseers v. Salter, (1893) 67 LT 376, per 
Hawkins, J.). It seems to me plain that 
these words mean. thatthe society had by 
the recited agreement agreed with the 
overseers to the utmost extent that they 
could without the aid of Parliament, hav- 
ing regard to the limitation of the autho- 
rity of the: overseers, and the fact that 
the society was not a Corporation, but 


- that the agreement being ultra vires it 


was brought intra vires by this Act.” 
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The argument, therefore, that what 
may be regarded as non est, because itis 
void either on account of any defect ic the 
capacity of the parties etc., or becau=e.of 
any statutory prohibition, may neve-the- 
less be regarded as a valid contract if the 
Legislature by passing a statute declares 
it to be valid. A very common example 
of this policy is when certain transactions 
have been declared by Court to b= in- 
valid or ultra vires, as under the Eihar 
Buildings (Lease, Rent, and Evic-ion) 
Control Act, 1947, the Legislature by sub- 
sequent enactment in the Bihar Baild- 
ings (Lease, Rent and Eviction) Costrol 
(Validating) Act, 1959 (Bihar Act 22 of 
1959) has provided for validation of con- 
tracts made under Bihar Act 3 of 1947 
in Section 3 and re-hearing of appeals in 
Section 4. The principle is thus firmly 
established in what is known as a validat- 
ing Act. In view of this establ-shed 
position in law, there is no substance in 
the contention that when the transfer of 
the sub-lessee’s right was made in favour 
of the respondents, it was void in law be- 

` cause it was in violation of the povi- 
sions of Rule 48 and Section 4 as it was 
not done with the previous approval of 
the Central Government. 

Mr. J. C. Sinha has cited a Division 
Bench decision of this Court in Sarwar- 
mal v. Binoy Krishna, 1969 BLJR 95) = 
(AIR 1970 Pat 167) in which it has been 
observed that any mining lease grented 
after the coming into force of the Act of 
1957, not in consonance therewith, hall 
not be void. The observation stands ~hus 
re me 956 (of BLJR) = (at p. 171 of 


“So, clearly, this Act does not lay 
down that any mining lease in contraven- 
tion of this section shall be void złto- 
gether”. 


The position under the 1957 Act is cuite 
like such agrant made under the Ac: of 
1948, as has been pointed out in the judg- 
ment by the learned Judge. Further Heir 
Lordships referred to the decision o=the 
Supreme Courtin the Bihar Mines Ltd. v. 
Union of India, AIR 1967 SC 887 = 1967 
BLJR 363 for the proposition that in iew 
of Section 29 of the Mines and Minerals 
(Regulation and Development) Act, $957, 
the rules made under the 1948 Act must 
now be deemed to have been made urder 
the 1957 Act, as if that Act was in force 
when the rules were made. 


Mr. Lal Narain Sinha referrec to 
some English cases but they are not r2le- 
vant and need no specific mention. Mr. 
J. C. Sinha has contended, however. that 
So far as the previous approval of the 
Central Government is concerned, the =ro- 
viso to R. 48 was added by notification No. 
M. II-159(7)/54, dated the 21st December, 
1954. He has contended that the dccu- 
ments executedin favour of the plaintiffs 
prior to this date will not be hit by the 
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restriction imposed in the proviso that 
the plaintifis did not have the previous 
approval of the Central Government. All 
the nine documents under which the 
plaintiffs acquired their right are set out 
in Schedule B to tha plaint. It is stated 
that serial Nos. 1 and 2 came into existence 
on the 4th of June, 1952 and 2nd of June 
1952, respectively, and in any case these 
two documents will not be affected by the 
proviso to rule 48, so far as the State 
Government is cancernec. The State 
Government has acknowledged the right 
of the plaintiffs as sub-lessees and accept- 
ed rent from them in that capacity. 


Rule 48 minus the proviso, therefore, 
which enjoins that transfer can be made 
only to a person holding a certificate of 
approval from the State Government, 
cannot be taken as a bar to the accrual of 
the right of the plaintiffs. This rule 
does not make it mandatory that there 
should be previous approval of the 
State Government, but that the ap- 
proval of the State Government must be 
given to the transferee and, if in this case 
the State Government has recognised the 
sub-lease of the plaintiffs, this amounts 
to the grant of a certificate of approval by 
the State Government. The wording of 
this part of the rule is to be contrasted 
with the wording in the proviso which 
refers to the obtaining of the previous ap- 
proval of the Central Government. These 
are, however, matters of detail with which 
this Bench cannot concern itself inasmuch 
as the reference before this Bench is only . 
as to which of the two decisions referred 
to above lays down the law correctly in 
interpreting the meaning and scope of 
Section 30-A. All other questions includ- 
ing this one and a co-sharer’s right as 
considered in Ram Niranjan Das v. Lok- 
nath Mandal, 1969 BLJR 176-= (AIR 
1970 Pat 1) (FB) may be gone into by the 
Division Bench after the decision of the 
Full Bench on the only question referred 
to it for consideration. 


10. For the reasons stated above, 
I am inclined to hold that the decision of 
this Court in (1962) ILR 41 Pat 412 was 
not sound and it must be hald that grant 
of a sub-lease in relation to a lease or the 
transfer of a right under the lease which 
came into existence prior to the 25th of 
October, 1949, in regard to the coal min- 
ing leases, cannot be hit by the pro- 
visions of R. 46 of the Rules made under 
Section 13 of the Act of 1957, and like- 
wise not affected by rule 48 made under 
the Act of 1948, unless the Central 
Government issues a notification that this 
will be applicable even to coal mining 
leases. This will only apply to a situa- 
tion when the question arises after the 
enactment of Section 30-A. In that view 
of the matter, the decision of the learned 
Subordinate Judge on the point must be 
upheld as correct and the conflict between 
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the two decisions must be resolved to the 
effect that the decision of this Court in 
1968 Pat LJR 486 was correct and that 
the decision in (1962) ILR 41 Pat 412 
‘was unsound. 
G. N. PRASAD, J.:—11 
A. B. N. SINHA, J. :— 12. 
K. B. N. SINGH, J. :— 13. I agree, 
WASIUDDIN, J.:—l4 _ I agree. 


Answer accordingly. 


I agree 
I agree. 
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- B. N. JHA, J. 

Prabeen Chandra Dutta and another, 
Petitioners v. Mohammad Idris and 
others,. Opposite Party. 

Civil Revn. No. 243 of 1969, D/- 3-1- 
1970, against order of S. J., Purnea. D/ 
29-11-1968. 

Civil P. Ċ. (1908), Section 115 — Re- 
vision — Question of Court-fee on plaint 
decided against defendants contention — 
Defendant has no grievance and bas no 
right of ‘revision. AIR 1938 Pat 22 (FB) 
& AIR 1961 SC 1299, Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
(1961) AIR 1961 SC 1299 (V 48)= 

1961-3 pa 1015, Sri Rathnavarma- 
raja v. Smt. Vimla 2, 
(1953) AIR 1853 SC 28 (V 40) = 
1953 SCR 197, Nemi Chand v, 
Edward Mills 
. (1938) AIR 1938 Pat 22 (V 25) = 
ILR 16 Pat 766 (FB), Ram Khelawan 
Sahu y. Bir Surendra Sahi -2 
(1936) AIR 1936 Pat 85 (V 23) = 
17 Pat LT 9, Raghunandan Gir 
v. Deoraj Gir 


Arun Chandra Mitra, for Petitioners; 
Shamsur Rahman, for Opposite Party- 


ORDER :— The plaintiffs who are 
opposite parties Nos. 1 and 2 in this ap- 
plication brought Title suit 217 of 1964 in 
the Court of the Subordinate Judge, 
Purnéa, for declaration of their title in 
respect of Schedule A properties and also 
for a declaration of their title in respect 
of compensation mentioned in Schedule 
B of the plaint. Originally two declara- 
tory court-fees were paid. Objection was 
_ raised by the defendants to the sufficiency 
of the Court-fee stamps. The Court be- 
low, after taking evidence on the issue as 
to whether the Court-fee paid was suffi- 
cient or not, came to the conclusion that 
the Court-fee paid by, the plaintiffs was 
_ sufficient. 


4,5 


2. - When the matter came before 
the Stamp Reporter, he questioned the 
maintainability of the civil revision ap- 
plication at the instance of the defendants 
petitioners. The matter was placed be- 
fore the learned Registrar who thought 
it proper that the question of maintain- 
ability of the civil revision be placed be- 


fore the Bench at the time of admission. 





GN/ GN/C981/70/RGC/P, 


P. C. Dutta v. M. Idris (B. N. Jha JJ 


A.LE. 


At the time of hearing of the application, 
learned Counsel for the opposite party 
Taised a preliminary point in the case 
that the defendants have got no locus 
standi to file this Civil revision applica- 
tion, and in support of his contention, he 


. referred -to.a Full Bench decision of this 
‘Court ‘in .Ramkhelawan. Sahu v. Bir. 
Surendra Sahi, AIR 1938 Pat 22 (FB) and 


the Supreme Court decision in Sri Rathan- 
varmaraja v. Smt. Vimla, AIR 1961 SC 
1299, which. had been referred to in his 
report by the Stamp Reporter. In my opi- 
nion, the objection taken by the Stamp Re- 
porter as well as the preliminary point 
raised by the learned Counsel for the 
opposite party is well founded and must 
be accepted. 

E The Full Bench in the case of 
Ramkhelawan Sahu has observed as fol- 
lows :— 

“The defendant may contend that the 
Court-fee paid is insufficient with a view 
to preventing the suit from being: tried, 
but in arguing his contentions the defen- 
dant is really acting as a common infor- . 
mer. The Crown may be grateful 
for his assistance, but it is not .a 
matter which really concerns the 
defendant. The Court is doing nothing 
wrong in hearing the contentions of the 
common informer, - but in deciding the 
question of Court-fee he is deciding an 
issue not as between the plaintiff and the 
defendant wherein his decision both on 
law and fact is not subject to revision, 
but is deciding an issue as between the 
Crown and the plaintiff; and should, his 
decision -be adverse to the plaintiff, it. 
amounts to a decision to refuse to ex- 
ercise his jurisdiction to try the issues as 


. between the plaintiff and. the defendant. 


His decisions in such a case is subject to 
the revisional jurisdiction of the High 
Court. Where however the decision is in 
favour of the plaintiff, it is not open to 
the: defendant to apply to the Court for 
revision; (see the cases collected in 17 Pat 
LT 9 = (AIR 1936 Pat 85). Raghunandan 
Gir v. Deoraj Gir at p. 10. (of Pat LT) = 
(at p. 86 of AIR)) for in the first place he . 
is not a party to the dispute between the 
Crown and the plaintiff; secondly, he has - 
a remedy, should the decision on merits. 
be against him, in bringing the matter of 
the duty to the notice of the Appellate 
Court under Section 12, Court-fees Act; 
and thirdly and most important.~as be- 
tween the plaintiff and the defendant the 
trial Court has not refused to exercise its 
jurisdiction to decide the case on the 
merits.” l : 

4. „The view taken by the Full 
Bench of this Court in the case of Ram- 
khelawan. Sahu finds support from the 
decision of the Supreme Court in AIR 1961 
SC 1299 wherein it has been observed as 
follows :— 

“We fail to appreciate what grievance 
the defendant can make by seeking to in~ 
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voke the. revisional jurisdiction of ihe 
High Court on the question whether the 
plaintiff has paid adequete Court-fee on 
his plaint. Whether proper Court-fe= is 
paid on a plaint is primary a question be- 
tween the plaintiff and the State. How 
by an order relating to the adequacy of 
the Court-fee paid by the plaintiff. the 
defendant may feel aggrieved, it is €ffi- 
cult ‘to appreciate. Again the: jurisdicaion 


fn revision exercised by the High Court © 


under Section 115 of the Code of Cvil 
Procedure is strictly - conditioned by 
Clauses (a) to (c) thereof and may be in- 
voked on the ground of refusal to 2x- 
ercise jurisdiction vested in. the Su =or- 
dinate Court or assumption of jurisdic-ion 
which the-Court does not possess or on 
the ground that the Court has acted 
fllegally or with material irregularity in 
the exercise of its jurisdiction. The de==n- 
dant who may believe and even honestly 
that proper Court-fee has not been paid 
by the plaintiff has still no, right to move 
the superior courts by appeal or in r=vi- 
sion against the order adjudging payment 
of court fee payable on the plaint.” 


5. Therefore, in view of the afcre- 
said decisions, it is quite clear that żhe 
defendants have got no locus standi to 
move this Court in revision under Sec- 
tion 115 of the Code of Civil Procecare 
when the court-fee matter has been de- 
cided in favour of the plaintiffs. Learned 
foun for the petitioners referred fo a 
Idecision of the Supreme Court in N=mi 


‘Chand v. Edward Mills Co. Ltd., AIR 1353 - 


SC 28. In that case the question .~hat 
came before the Supreme Court for æn- 
sideration was whether the finality de- 
clared by Section 12 of the Court es 
Act, 1870 is limited only to the questior of 
valuation, pure and simple, or relates to 
the category under which certain zuit 
falls. The order of the trial Court de- 
manding ad valorem Court-fee was 
challenged by the plaintiffs in that suit, 
and- they- moved the superior Court 
against the order of the trial Court, snd 
in that connection. the Supreme Court 
held that the finality declared by Sec- 
tion 12 is limited to the question of v=lu- 
ation, pure and- simple, and does not re-ate 
to the category under which a cerain 
suit falls. Learned Counsel for the reti- 
tioners, therefore. submitted that when the 
question of category under which Court- 
fee had to be paid was involved in she 
case, the defendants had a right to move 
the superior Court. The decision relied 
upon by him, however, does not support 
this contention. There is nothing in ihe 
decision to show that in such a case the 
defendants have got any locus staadi. 
The Supreme Court in Rathnavarmarea’s 
case, AIR 1961 SC 1299 has clearly ‘aid 
down that in the matter of court-fee 


-whether relating to the quantum of v=lu- 


ation of the suit or category under which 
it falls the defendant has got no locus stendi 


Patna Electric Supply Co. v. Labour Commr, 
. to move the superior Court against the 
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order of the Court below in revision if the 
decision is in favour of the plaintiff. 
Therefore, in my opinion, the defendants! 
petitioners have got no locus standi to 
move this Court in revision against the 
order of the Court below, which has held 
that the Court fee paid by the piaintiffs is 
sufficient, and the application filed in this 
Court is misconceived. 

6. For the reasons stated above, 
the application fails and is dismissed with 
cost, hearing fee Rs. 55. 

Revision dismissed. 





AIR 1971 PATNA 93 (V 58 C 17) 


N. L. UNTWALIA AND S. N. 
P. SINGH, JJ. 

Patna Electric Supply Co. Ltd., Peti- 
tioner v. Commissioner of Labour, Bihar 
and another, Respondents. 

C. W. J. C. No. 943 of 1969, D/- 4-2- 
1970. 

(A) Constitution of India, Article 
226 — Appeal under, Certified Stand- 
ing Orders to Labour Commissioner — 
Decision by him is in his official capacity 
and not as persona designata — Decision 
to be judicial — If appeal is entertained 
by him erroneously, the wrong can be 
rectified by High Court under Art: 226. 

(Paras 5, 7) 

(B) Constitution . of India, Article 
226 — Point of jurisdiction — If the 
point touches question of jurisdiction on 
uncontroverted facts, applicant not debar- 
red from raising it at any stage of pro- 
ceeding. (Para 6) 


K. D. Chatterji wid Krishna Das De, 
for Petitioner; Gur Bachan Singh and 
Jugeshwar Prasad, for Respondents. 

UNTWALIA, J.:— Respondent No. 
2 was in the employment of the peti- 
tioner-company as Clerical. Supervisor, 
Accounts Department. The  petitioner’s 
case is that upon receipt of various 
allegations of misconduct, charge-sheets 
were issued to him- and the Resident 
Engineer of the petitioner-company held 
an enquiry and found those charges to be 
proved. The Resident Engineer submit- 
ted his report to the Maraging Agents 
who have got their head Office in Calcutta 
and ‘recommended dismissal of respon- 
dent No. 2 The Managing Agents decid- 
ed to dismiss him and accorded their ap- 
proval of the action suggested by the 
Resident Engineer. Respondent No. 2 
was, accordingly, dismissed on 12-9-1968. 
As a conciliation proceeding was pending 
before the Assistant Labour Commissioner 
in respect of some general demands rais- 
ed by the workmen of the Company. the 
petitioner-company filed an application 
under Section 33 (2) (b) of the Industrial 
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Disputes Act for approval of the order of 
dismissal. This application was filed on 
12-9-1968, the day the order of dismissal 
was communicated to respondent No. 2 
The said respondent appeared to oppose 
the application filed by the petitioner-com- 
pany for approval of the order of dis- 


missal and parties were heard by the, 


Assistant Labour Commissioner on 17-10- 
1968. He reserved orders. On 7-11-1968 
respondent No. 2 filed an appeal before 
the Labour Commissioner, respondent No. 
1 purporting to be an appeal under Stand- 
ing Order No. 25 of the Certified Standing 
Orders of the Company. On 16-1-1969 the 
petitioner-company filed an objection be- 
fore respondent No. 1 objecting to the 
maintainability of the so-called appeal fil- 
ed by respondent No. 2. On 21-1-1969 the 
Assistant Labour Commissioner passed 
orders on the application filed under Sec- 
tion 33 (2) (b) of the Industrial Disputes 
Act and approved the order of dismissal 
passed by the petitioner-company. Even 
thereafter on 3-5-1969 the Labour Com- 
missioner heard the parties upon the pre- 
liminary objection raised by the peti- 
tioner Company and reserved orders. On 
9-5-1969 respondent No. 1 held that he 
had jurisdiction to entertain and proceed 
with the appeal filed under Standing Order 
No. 25. The petitioner-company challenges 
the said order of respondent No. 1 on the 
ground that no appeal lay to the Labour 
Commissioner under Standing Order No. 
25 or, in any event, on the facts and in the 
circumstances of this case, he ought not 
to have entertained the appeal. 


2. No counter-affidavit has been fil- 
ed by respondent No. 2 controverting any 
statement made by the petitioner-company 
in the writ application. Cause has, how- 
ever, been shown by his learned counsel 
at the time of the hearing of the case. 


3. One thing is clear from an- 
nexures 1 and 2, the letter of the Resident 
Engineer dated 5-9-1968 written to the 
Managing Agents and the latter’s reply 
dated 10-9-1968, that it was not the Resi- 
dent Engineer who had passed any order 
of dismissal of respondent No. 2. He had 
held enquiry and recommended punish- 
ment of dismissal for approval of the 
Managing Agents. The Managing Agents 
approved the implementation of- the 
punishment recommended by the Resi- 
dent Engineer. In other words, in sub- 
stance and in effect, the order dated 12-9- 
1968, namely, the order of dismissal of 
respondent No. 2, was the ultimate deci- 
sion and order of the Managing Agents 
Standing Order No. 25 reads as follows :— 

“The decision of the Resident Engineer 
upon any question arising out of, in con- 


nection with, or incidental to these orders’ 


shall be final subject, however, to appeal 
to the Managing Agents and the Labour 
Commissioner and without prejudice to 
any right of an employee aggrieved by 
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his or their decision to resort-to legal. pro- 
ceedings in a court of law.” 


4. Mr. K. D. Chatterji, learned 
counsel appearing for the petitioner, sub- 
mitted that under the said order an appeal 
could lie to the Managing Agents or to the 
Labour Commissioner from the decision 
of the Resident Engineer upon any ques- 
tion which would have arisen out of the 
certified Standing Orders or would have 
arisen in connection with or incidental to 
them. The order of dismissal, even if it 
be assumed that it was the order of the 
Resident Engineer, was not such a deci- 
sion. In the alternative, he submitted that 
in this case the final decision and the 
order were of the Managing Agents and 
not of the Resident Engineer. I am un- 
able to accept the first submission of the 
learned counsel, as so put, to narrow down 
the scope of Standing Order No. 25. If 
there is any question which falls for deter- 
mination of the Resident Engineer which 
question arises out of or is in connection 
with or incidental to the Standing Orders 
and the Resident Engineer decides that 
question, under Standing Order No.'25, an 
appeal could lie to the Managing Agents 


‘or to the Labour Commissioner because 


the word ‘and’ occurring between the de- 
scription of the two authorities must mean 
or, as was rightly contended by Mr. Gur 
Bachan Singh, learned counsel for respon- 
dent No. 2. From the decision of the 
Resident Engineer, there cannot be appeal 
to the Managing Agents as also to the 
Labour Commissioner. Remedy of appeal 
has got to be availed of only once, either 
by filing it before the Managing Agents or 
before the Labour Commissioner. In what 
kind of orders of the Resident Engineer 
one may say that there is a decision of the 
Resident Engineer which is subject to ap- 
peal under Standing Order No. 25 and in 
which case there is no such decision, is a 
matter which will depend on the facts 
and circumstances of each case. There 
cannot be any hard and fast catalogue of 
such matter on either side of the line. If 
I may just endeavour an illustration, I 
would like to say that if the order of dis- 
missal in question would have been passed 
by the Resident Engineer after taking the 
decision, as he must have passed the order 
after that decision that the employee is 
guilty of misconduct, in my opinion, the 
decision of the Resident Fngineer neces- 
sarily would be upon any question which 
arises out of the Standing Orders. Stand- 
ing Orders 17 and 17-A provide as to what 
acts of the employee would be tantamount 
to misconduct and how the order of dis- 
missal can be passed by the Resident 
Engineer. To give the other illustration 


which to my mind would fall outside the | 


scope of Standing Order No. 25, I 
may simply indicate that if the Re- 
sident Engineer, in his discretion, re- 


fuses to grant casual leave to an 


yn 
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employee under Clause (b) of Stand- 
ing Order No. 9, the matter simoli- 
citer standing at that cannot be said ta be 
a decision within the meaning of Standing 
Order No. 25, as subject to appeal either 
to the Managing Agents or to the Labour 
Commissioner. To put it in a broad lne, 
any order of the Resident Engineer under 
the Standing Order or to put it in the 
language of learned counsel for respondent 
No. 2, any decision taken by the Resident 
Engineer under the Standing Orders will 
not be a decision within the meaning of 
Standing Order No. 25 unless it invofves 
his decision upon any question arising out 
oforin connection with or incidental to 
the Standing Orders. In this case, however, 
the matter is simple. On tne uncontrovert-— 
ed facts the decision or the order of dis- 
missal was not of the Resident Engineer 
and, therefore, no appeal lay to ‘the 
Labour Commissioner. 


5. Learned counsel for respondent 
No. 2 submitted that the Standing Orcers 
have not got statutory force although they 
are certified under the Industrial Employ- 
ment (Standing Orders) Act, 1946 (Act 20 
of 1946), in one sense they are terms of 
the agreement of service between the 
employer and the employee and, therefore, 
the Labour Commissioner, while ener- 
taining the appeal under Standing Order 
No. 25, is not performing any public duty 
or a judicial function so as to be ameneble 
to the jurisdiction of this Court under 
Article 226 of the Constitution. I have no 
difficulty in. rejecting this argument. 
Even assuming that the learned counsel 
is correct in the first part of his submission, 
the appeal which is taken to the Labour 
Commissioner under Standing Order No. 
25, is decided by him in his official capa- 
city of the Labour’ Commissioner and not 
as persona designata. He has got to de- 
cide the appeal judicially and if he enzer- 
tains the so-called appeal which does not 
lie to him under ‘Standing Order No. 25. he 
commits a wrong which can be rectifiec in 
jexercise of the powers of ihis Court under 
Article 226 of the Constitution. 





6. Learned counsel for respondent 
No. 2 then submitted that the preliminary 
objection taken before the Labour Com- 
missioner was of a different kind and not 
of the kind as has been taken here in this 
Court. To some extent, this commen: is 
justified. The main ground of preliminary 
objection before the Labour Commissioner 
was that since the matter had gone to the 
Assistant Labour Commissioner for his ap- 
proval of the, action of dismissal taken by 
the Managing Agents under Section 33 (2) 
of the Industrial Disputes Act, another 
authority should not gointo this question 
especially when the order of dismissal nas 
been approved. by the Assistant Labour 
Commissioner. There seems to be scme 
justification in this objection, also, taken 
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by the petitioner-company, but I do not 
propose to decide this question in this case. 
The point which has been urged in this 
Court touches the very jurisdiction of the 
Labour Commissioner on the facts which 
are not controverted to entertain the 
so-called appeal filed by respondent No. 2 
before him under Standing Order No. 25 
and that being so, the petiticner-company 
cannot be debarred from raising this objec- 
tion at any stage of the proceeding. 


7. In the result, the application 
succeeds and is allowed. The proceeding 
before the Labour Commissioner, respon- 
dent No. 1, in the appeal filed by respon- 
dent No. 2 under Standing Order No. 25 
is quashed and respondent No. 1 is direct- 
ed not to proceed further with that appeal. 
There will be no order as to costs.. 

S. N. P. SINGH, J.:—8. I agree. 


Writ Applicetion allowed. 





AIR 1971 PATNA 95 (V 58 C 18) 
B. D. SINGH, J. 

Rajendra Prasad “Singh, Petitioner 
v. State through Ram Das Singh, Com- 
plainant. ; 

Criminal Revn. No. 2340 of 1969, 
D/- 9-1-1970, against decision of acting 
S. D. M. Ranchi, D/- .22-8-1969. 


(A) Criminal P. C. (1898), S. 439 — 
Revisional jurisdiction Revision 
against order under Section 202, Criminal 
P. C. challenging it as illegal — Held re- 
vision was maintainable though it was 
desirable for petitioner to have waited 
till service of notice. (Para 7) 


(B) Criminal P. C. (1898), Ss. 200, 
190 — Magistrate is not bound to take 
cognizance of complaint. AIR 1929 Pat 
473 and AIR 1961 SC 986, Relied on. 

(Para 8) 


(C) Criminal P. C. (1898), S. 203 — 
Second complaint on same facts — 
Magistrate entertaining second complaint 
on very day on which he had. dismissed 
first complaint on same allegations — 
Held entertaining second complaint with- 
out assigning any reason was not proper. 
AIR 1962 SC 876, Rel. on. (Para 8) 


(D) Criminal P. C. (1888), Ss. 202, 
203 — Purpose of enquiry — It is to find 
out whether or not there is sufficient 
ground for proceeding — Magistrate dis- 
missing complaint even before enquiry 
report was received on satisfying him- 
self from petition of complainant and 
affidavits filed by witnesses that com- 
plaint was maliciously false — Held 
Magistrate was right in recalling enquiry 
and dismissing complaint. AIR 1963 SC 
1430 and AIR 1960 SC 1113, Referred. 

(Para 9) 
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Cases Referred: 
(1963) AIR 1963 SC 1430 (V 50) =` 
1963 (2) Cri LJ 397, Chandra Deo . 
Singh v. Prokash Chandra Bose 9 
(1962) AIR 1962 SC 876 (V 49) = 
1962 (1) Cri LJ 770, Pramatha Nath 
Talukdar v. Saroj Ramjan Sarkar 6,.7 
(1961) AIR 1961 SC 986 (V 48) = 
1961 (2) Cri LJ 39, Gopal Das 
Sindhi v. State of Assam 
(1960) AIR 1960 SC 1113 (V 47) = 
1960 Cri LJ 1499, Vadilal Panchal 
v. Dattatraya Dulaji Ghadigaonkar $ 
(1929) AIR 1929 Pat 473 (V 16) = 
30 Cri LJ 1056 (FB), Bharat 
Kishorelal Singh Deo v. Judhistir 
Modak : 8 


Balbhadra Prasad Singh, Nagendra 
Prasad Singh and Balkrishna Prasad 
Narain Singh, for Petitioner; Jai Narain, 
Kapildeo Singh, Binoy Krishna Shukla, 
Sheo Prasad Sinha and Mrs. Indu Sinha, 
for State. 


ORDER :— 
Sections 435 and 439 of- the Code of 
‘Criminal Procedure (hereinafter referr- 
ed to as ‘the Code’) has been preferred 
by the sole petitioner against the order 
dated 22-8-69 of the Sub-divisional Magis- 


[Prs. 1-6] 


trate taking cognizance against the peti- 


tioner. 


“2. In order to ` appreciate the 
point for consideration in this - 
tion it will be necessary to mention 
briefly the facts. On 11-8-69 one Sardha 
Pahan filed a petition of complaint be- 
fore the Sub-divisional Magistrate stat- 
ing therein that about a month earlier 
the petitioner got cut six- Sarna Sal 


Trees in -Vilage Dulli, Police Station . 


Khelari in the district of Ranchi by em- 
ploying certain persons. Those trees, ac- 
cording to the complainant. were pious 
and religious and they were  worshipp- 
ed by the community to which the com- 
plainant belongs, as deities. The com- 


plainant along with the witnesses named - 


in the petition went to the, petitioner 
and requested him not to get those trees 
cut. Thereupon the. petitioner threa- 
tened the complainant and -his witnesses 
with dire consequences. The com- 
plainant along with his witnesses then 
went to opposite party’: Ram Das Singh, 
Mukhia of the village and informed him 
about the incident, who directed: them 
to go to the police station or to the Court. 
Then the complainant along ` with the 
witnesses and Mukhia went to the Ranger 
of the forest. The Ranger also did not 
seize the pieces of the cut trees: It was 
further stated in the complaint petition 
that on the ‘previous night, i.e., on the 
night between the 10th and 11th August, 
1969, the petitioner lifted the cut timber 
trees on` -a truck. The -complainant, 
therefore, prayed that action might be 
taken against the petitioner under Sec- 


tions 379 and 295 of the Indian - Penal’ 


R. P. Singh v. State (B. D. Singh J} 
Chronological Paras 


8 filed a petition before the 


This application under. 


applica- : 


‘ponsible police officer. 
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Code. The Magistrate examined the 
complainant Sardha Pahan on solemn 
affirmation as required under Section 200 
of the Code and sent a copy of the com- 
plaint to Shri J. P. Singh, Magistrate. 
first class, for enquiry and report by >` 
the Ist of September, 1969. 

3. In the meantime on the 22nd 
of August, 1969, the said complainant 
Magistrate 
stating inter alia that at the instance and 
the threat given by the Mukhia Ramdas 
Singh and one Brajkishore Prasad Sahu, ` 
he had filed the said complaint on the 
llth of August, 1969 against the petitioner 
and the entire allegations made ‘therein 
were incorrect and had been made at 
the instance of the said Mukhia and 
Brajkishore Prasad: Sahu. Along with 
the said petition he also filed affidavits 
of four persons named as witnesses in 
the complaint petition in support of his 
contention. 

4. The learned Magistrate having 
considered the petition and: the affidavits 
and after hearing the lawyer of the 
complainant dismissed the petition of 
complaint under Section ,. 203 of the 
Code and recalled the enquiry which he 
had directed to be made by Shri- L. P. 
Singh. A copy of the said order dismissing 
the complaint is marked as Annexure 1 
to: this petition.. 
quote a poruo of the observation which 
reads: x 


sesescscalt ieee. that -a poor 


‘and innocent. tribal was made an instru- 


ment for filing a false case against a res- 
-The conduct of 
particularly Mukhia is deplored. In view 
of the fact that the complainant is a 
tribal who naturally succumbed to the 
pressure of the Mukhiya and Braj Kishore 
Sahu: and also in view of the -fact the 
ultimately the complainant was unable to 
shake off the undue and unreasonable 
pressure of the Mukhiya, and others and 
has gathered courage to seek the whole 
truth before the Court, I do not consider 
in necessary to take action to prosecute 
him u/s 211 L. P, C. ....eee ee ece cone 


5. On the ` same. date, just after 
the complaint of Sardha Pahan was dis- 
missed, the Mukhia Ramdas Singh. filed 
another petition of complaint before the 
same Magistrate „substantially on the 
very same allegation as .was.made . bv 
Sardha Pahan in his complaint petition. 
The Sub-divisional Magistrate entertain- _ 
ed this complaint petition filed by the 
Mukhia and examined the complainant 
Ramdas Singh on solemn affirmation and 
adjourned the case to the 26th of August, 
1969 for further orders, Ry the impugned 
order dated 22-8-69. 


6. Mr. Balbhadra Prasad Singh, 
learned counsel appearing. on behalf of 
the ‘petitioner, assailed the order and 


‘urged that the learned Magistrate erred 


It will be useful to, 


t 
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in entertaining a fresh complaint ageinst 
the petitioner without any fresh material 
after he had dismissed the comphint 
filed by Sardha- Pahan on the same cate. 
Learned counsel: submitted that the 
allegations made in the two complaint 
petitions referred to above were sub- 
stantially the same. After having dis- 
missed the prior complaint petition, and 
after having recalled the enquiry, the 
Magistrate should not have entertazned 
the second complaint at the instance of 
the Mukhia.: No exceptional 
stance had been made out for entertain- 
ing the complaint. In the impugned 
order also nothing has been mentioned to 
show as to: why the second complint 
was being entertained by the learned 
Magistrate on the same facts. In order 
to substantiate his contention leamed 
counsel relied on a decision of the 
Supreme Court in Pramatha Nath Ta7uk- 
dar v. Saroj Ranjan Sarkar, AIR 7962 
SC 876 where their Lordships at rage 
899 in paragraph 48 observed:— ` 


aeecas An order of dismissal urder 
Section 203. Criminal Procedure Code, is 
however, no bar to the entertainmen: of 
a second complaint on the same facts but 
it will be entertained only in exceptional 
circumstances, e.g., where the prev-ous 
order was rassed on an incomplete record 
or on a misunderstanding of the nature of 
the complaint or it was manifestly absurd, 
unjust or foolish or where new facts 
which could not, with reasonable dii- 
gence, have been brought on the record 
in the previous proceedings, have -kzen 
adduced. It cannot be said to be in the 
interest of justice that after a decision 
has been given- against the complairant 
upon a full consideration of his case, he 
or any . other’ person should be given 
another opportunity to have his compleint 
enquired into ......s.. soares 


T. On the other hand, Mr. Jai 
Narain learned counsel appearing on be- 
half of the opposite party, contended tnat 
the. revision application against <he 
impugned order which was passed under 
Section 200 of the Code, is not maintein- 
able at the instance of the petitiorer. 
He referred to Chapter XVI of the Code 
which contains Sections 200, 201, 202 
and 203. He urged that accused is noz a 
party in any proceeding taken under 
Chapter XVI. He comes into picture 
only after the issue of processes under 
Section 204 of the Code which falls under 
Chapter XVII. The case reported in AIR 
1962 SC 876 (supra) related to a matier 
when the processes were issued against 
the accused. In the instant case notice was 
not yet served against the petitioner. He 
further urged that by order dated 23-8- 
69 Shri R. C. P. Sinha, Magistrate, first 
class, was directed to make enquiry and 
report on the complaint filed by the 
opposite party, as required under Sec- 
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circum- 
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tion 202 of the Code. It is not known 
till then what will be the report. There- 
fore, he submitted that the application 
filed by the. petitoner in the High 
Court is also premature. In my, opinion, 
this contention of learned counsel for 
the opposite party cannot be accepted. 
It is well established that when the 
illegality in an order comes to the notice 
of the High Court, it has ample power 


. under Section 439 of the Code to set the 


order right by setting it aside even if no 
revision is filed against it. No doubt, it 
was desirable for the petitioner to have 
waited till the notice was served upon him 
but in my opinion, that does not bar the 
petitioner from coming to the High Court 
after he learnt somehow or other about 
the impugned order, which according to 
the petitioner, was bad in law. 


8. Learned counsel for the oppo- 
site party further urged that there was 
no illegality in the impugned order. The 
Magistrate was bound to take cognizance 
on the complaint filed by the opposite 
party, and was bound to proceed to ex- 
amine the complainant on cath. No doubt, 
that was the view of some High Courts, 
but now it is well established that the 
Magistrate. is not bound to take cogniz- 
ance under S. 200 of the Code. In Bharat 
Kishore Lal Singh Deo v. Judhistir 
Modak, AIR 1929 Pat 473 a Full Bench 
of this Court at page 475 observed :— 

“E sesoseeneeection 200 and Section 202 
which impose upon the Megistrate the 
duty of examining the complainant on 
oath are only applicable where the Magis- 
trate proposes to take proceedings upon 
the information supplied by the com- 
plainant. And if he intends to issue pro~ 
cess upon that basis then it is incumbent 
upon him to examine the complainant on 
oath, but not otherwise and indeed if the 
opposite were the rule a paralysis of 
business might take place. A Magistrate 
may well be visited from time to time by 
persons who simply put before him a 
document in writing alleging an offence 

? 


A similar view was taken in Gopal Das 


‘Sindhi v. State of Assam, AIR 1961 SC 


986 where their Lordships cbserved that 
a Magistrate is not bound to take cogniz- 
ance. Hence it cannot be held that when- 
ever a complaint is presented to a Magis- 
trate he is legally bound-to entertain it. 
In my opinion, on the facts and in the 
circumstances of the instant case, there 
was a gross abuse of the process of the 
Court of the learned Magistrate, when 
he entertained the second complaint by 
the impugned order. It may be recalled 
that on this very day, when he entertain- 
ed the second complaint, he had dismiss- 
ed the first complaint under Section 203 
of the Code, which was filed on the same 
allegation by Sardha Pahan. The learn- 
ed Magistrate does not mention in the 
impugned order any valid reason for 


98 Pat. {Prs. 8-10] 


entertaining the second complaint. If 
there was any material for entertaining 
the second complaint he could have 
mentioned it therein. As it has been 
observed by their Lordships of the 
Supreme Court in AIR 1962 SC 876 
(supra), he ought to have mentioned the 
exceptional circumstances, for example, 
that his previous order was based on an 
incomplete record or misunderstanding of 
the nature of the complaint, or some new 
facts had come to light which could not 
with reasonable diligence had been 
brought on’ the record, when he was con- 
sidering the complaint which was filed 
by Sardha Paban. Even in the second 
complaint, which was filed by the opposite 
party, there is no any such allegation. 
‘Learned counsel for the opposite party 
submitted that Sardha Pahan under the 
influence of the petitioner filed the peti- 
tion dated the 22nd of August, 1969 
withdrawing the allegation made in the 
complaint against the petitioner and he 
also due to that reason, got the four 
affidavits of the witnesses filed along 
with it, and that led to the dismissal of 
the first complaint by the learned 
Magistrate. But, in my opinion, this 
submission of learned counsel cannot be 
accepted as there is no such allegation 
in the complaint which was filed by the 
` opposite party, nor there is any such in- 
dication in the impugned order, ' 


9. Learned counsel for the oppo- 
site party lastly contended that the 
learned Magistrate erred in dismissing 
the complaint, which was filed by Sardha 
Pahan, under Section 203 of the Code. 
He submitted that the dismissal order 
was passed on incomplete record. *Accord- 
ing to him, the learned Magistrate ought 
to have waited till the enquiry report 
was received from Shri J. P. Singh. He 
had fixed 1-9-69 for Shri J. P.-Singh to 
submit his report.: Before it was actual- 
ly received by the Magistrate, on 22-8-69, 
only on the basis of the petition filed 
by Sardha Pahan and the four affidavits 
filed by the witnesses, the Magistrate 
passed the order dismissing the com- 
plaint. Learned counsel in order to 
support his contention relied on a deci- 
sion of the Supreme Court in Chandra 
Deo Singh v. Prokash Chandra Bose, AIR 
1963 SC 1430 and he drew my attention 
to paragraph 12 of the judgment. at 
pages 1434 and 1435 where their Lord- 
ships observed that the Magistrate while 
acting under Section’203 of the Code has 
to satisfy himself that there was suffi- 
cient ground for the proceeding. They 
further observed that in order to come 
to the conclusion, he was entitled to 
consider the evidence taken by him or 
recorded in an enquiry. under Section 
202 of the Code or statements’ made in 
an -investigation under that section, 
as the case may be. But, in my opinion, 
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this observation does not help the con- 
tention of learned counsel because their 
Lordships have said that the Magistrate 
is entitled to consider the evidence taken 
by him or recorded in an enquiry under 
Section 202. Therefore, their Lordships 
have clearly used the disjunctive word 
“or”. Hence, on the facts and in the 
circumstances of .the case, it was not 
necessary for the Magistrate to have 
waited till he received the enquiry re- 
port. Learned counsel further relied on 
another decision of the Supreme - Court 
in Vadilal Panchal v. Dattatraya Dulaii 
Ghadigaonkar, AIR 1960 SC 1113 where 
their Lordships in paragraph 10 at 
page 1117 observed that Section 203 
makes it clear that the judgment which 
the Magistrate has to form must be 
based on the statement of the com- 
plainant and his witnesses and the result 
of the investigation or enquiry. But, 
in my opinion, this observation also does 
not support the contention of learned 
counsel because their Lordships have 
further held in this very paragraph that 
the Magistrate is not bound to accept 
the result of the enquiry or an investi- 
gation. The whole purpose of the en- 
quiry is to find out whether or not 
there is a sufficient ground for proceed- 
ing. If the Magistrate, on the petition 
of Sardha Pahan and the four affidavits 


‘filed by the witnesses, was satisfied that 


the allegation contained in the com- 
plaint was maliciously false, he was 
justified in dismissing the complain 
and withdrawing the enquiry. Besides, 
their Lordships in that very paragraph 
10 have observed that no universal rule 
can be laid in respect of such questions. 
In my. judgment, therefore, this conten~ 
tion .of learned counsel also cannot be 
accepted. If Sardha Pahan would have 
filed similar petition ‘supported by the 
affidavits of four witnesses before the 
Enquiring Magistrate the latter would 
have reported to the Sub-divisional 
Magistrate that no prima facie case had 
been made.out and, therefore, the re- 
sult woud have been the same. Besides 
considering the petition: of Sardha Pahan, 
and the four affidavits which were plac- 
ed before the Magistrate, he was con- 
vinced that the allegations in the com- 
plaint against the petitioner were mali- 
ciously false and therefore, in my view, 
he rightly recalled the enquiry and dis- 
missed the complaint. After having 
done so, in my considered opinion, the 
Same learned. Magistrate was not right 
in entertaining the second complaint 
filed on behalf of the opposite party on 
the same allegation without assigning 
any reason whatsoever. 


10. In the result, the application 
is allowed and the impugned order dated 
the 22nd August, 1969, is set aside. How- 
ever, I wish to make it clear that if 
another complaint is filed against the 


yo7r 


petitioner on fresh materials, the Megis- 
trate has ample jurisdiction to entertain 
the same in accordance with law. 


Order accordirgly. ` 
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R.J. BAHADUR AND KANHATYAJI, JJ. 
Keshab Kishore Narain Saraswati, 
Appellant v. State of Bihar and another, 
Respondents. 
F. O. D. Nos. 262 of 1963 and 297 
of 1965, D/- 18-12-1969, against the ceci- 
sion of S. J. Darbhanga, D/- 21-12-1962. 


(A) Constitution of India, Art. 299 
(1) — Public Works Department occupi- 
ed private land for dumping its coal and 
tar — No written contract was execated 
by any officer of department — Contract 
held hit by Article 299 (1) and was un- 
enforceable. AIR 1957 Pat 586, Folow- 
ed, (Para 8) 

(B) Contract Act (1872), S. 70 — Re- 
quisites for the section to apply. 

The following three conditions are 
to be satisfied for Section 70 of the Con- 
tract Act to apply: (1) A person should 
lawfully do something for another or 
deliver something to him; (2) that act 
or delivery .of the thing is not interded 
to be gratuitous and (3) the other person 
must enjoy the benefit thereof.. ATR 
1962 SC 779 and AIR 1968 SC 1218, 
Followed, (Para 8) 

(C) Contract Act (1872), Section 70 
= Basis, and object of the section. 

- The juristic basis of the obligation 
embodied in Section 70 is not fourded 


upon any contract or tort but upor a. 


third category of law, namely, quasi- 
contract or restitution. The section is 
intended to prevent -unjust enrichment. 
AIR 1962 SC 779 & AIR 1968 SC 1218, 
Followed. (Para 8) 

(D) Contract Act (1872), Section 70 
-— Section applies to individu 


porations and Government alike. AIR 
1962 SC 779, Followed. - (Para 8) 
(E) Contract Act (1872), Section 70 


-— Section applies even where the zon- 
tract is void and unenforceable — Con- 
ditions requisite should however be 
satisfied — Case of contract hit by Arti- 
ele 299 (1) of Constitution. (Constitu- 
tion of India, Article 299 (1) ). 

Lease. of land to Public Works De- 
partment for dumping its coal and tar 
thereon, which it did over a period and 
the occupation of the land was not 
intended to be gratuitous, Section 74 of 
the Contract Act applied. The fact that 
the lease was hit by Article 299 (1) of 
the Constitution of India did not <lter 
the position since the basis of the obli- 
gation was not founded on any contract. 
AIR 1969 Pat 340, Followed. AIR 1957 
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Pat 586'and AIR 1962 SC 113, Distinguish- 
ed, (Para 9) 
(F) Contract Act (1872), Section 70, 
— Plea ings and proof — Strict and 
technical view of the plaint not to be 
taken — Extent of benefit enjoyed, if 
evident, claim has to -be allowed. 
(Para 10) 
(G) Limitation Act (1968); Arts. 120 
and 110 — Claim under Section 70 of 
Contract Act — Rent for land occupied 
— Article applicable is 120 and not 110 
since the liability is statutory and not a 
contractual one. AIR 1957 Ker 19 (FB), 
Followed. (Contract Act (1872), S. 70). 
(Para 13) 
(H) Civil P. C. (1908), Section 34 — 
Interest prior to suit, not a matter of 
procedure — Claim to be founded on 
agreement, usage, trade, statutory pro- 
vision or Interest Act. (Para 14) 


(D Civil P. C. (1908), Section 34 — 
Suit for arrears of rent — Claim based 
on Section 70 of Contract Act — Interest 
at 6 per cent from decree allowed on 
equitable grounds. (Contract Act (1872), 
S. 70). (Para 14) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 Pat 340 (V 56), 

rae Swarup Maru v. State of 


Bi 
(1968). AIR 1968 SC 1218 (V 55}; = 
1968 BLJR 774, Mulamchand v. 
State of M. P. 
(1962) AIR 1962 SC 113 (V 49) = . 
arene SCR _ 880, Bhikhraj Jaipuria 
Union of In dia 
(1962) AIR 1962 SC 779 (V ag 
1962-2 SCR 375, State of W. 
v. B. K. Mandal and Sons. 
(1957) AIR 1957 Ker 19 (V 44) = 
ILR (1957) Ker 44 (FB), Kora 
Lukose v. Chacko Uthupvan 13 
(1957) AIR 1957 Pat 586 (V 44) = 
ILR 36 Pat 633, Dominion of 
of India v. Raj Bahadur Seth 
Bhikhraj Jaipuria 79 
J. C. Sinha and Saptami Jha, fos 
Jha In No. 262/63 
and R. P. Katriar In No. 297/65, for Res- 
pondents. 


KANHATYASI, J.:— These two ap- 
peals of the plaintiff arise out of one 
judgment: passed by the Subordinate 
Judge, Darbhanga, and were heard to- 
gether as common questions of law and 
fact were involved in both the appeals, 
and, theréfore, this judgment will govern 
both of them. 


2. The plaintiff filed two | suits 
for recovery of rent in respect of the 
same land for different periods. It is 
the common ease of the parties that, in 


. all, 1 bigha 2 kathas of land of the plain- 


tiff as per details given at the foot of 
the plaints was taken by the Publie 
Works Department of the State of Bihar 
for dumping coal and tar. 11 Kathas of 
land was taken with effect from the Ist 
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April, 1957, whereas 10 kathas of land 
from the “Ist July 1950 and 1 katha of 
land from the-1st May, 1947. As regards 
the last item of 1 katha, it is- also the 
common ground that rent to the plain- 
tiff was paid at the rate’ of Rs. 10 per 
katha per month from the Ist May, 1947 
to the “31st July, 1951, In First Appeal 
No. 262 of 1963 arising out of Money 
‘suit No. 66 of 1960, rent in- question was 
claimed from the lst August, 1951 to the 
31st March, 1959,.in respect of 1 katha 
of land and from the: lst July, 1950. in 
respect of 10 kathas of land and like- 
wise from the Ist April, 1957 in respect 
of 11 kathas of land. -In First Appeal 
No. 297 of . 1965 arising out of 
Money Suit No. 31 of 1962, - rent was 
claimed in respect of the lands from the 
Ist April, 1959, to the 31st March, 1962, 
at the rate of Rs. 10 per -katha’ per 
month. 


3. The case of the. plaintiff _ Ais 
that the land in question was. taken by 
the Public . Works 


in spite ‘of demand, - no - payment. was 
made for the period: in question. So he 
was obliged to file the two suits for the 
recovery of the arrears of rent along 


with interest at the. rate -of one per cent- 


per month thereon and other incidental 
expenses like cost of notice ‘under Sec- 
tion 80 of the Code of Civil Procedure. 


4. The State of Bihar through the 
Secretary, Public Works Department, 


Government of Bihar, and the Collector. . 


of Darbhanga are. the defendants in each 
suit. The two defendants filed separate 
written. statements, but their’ defence 
was almost identical. The’ occupation of 


’ the land for keeping the stock of coal- 


and tar was not denied. However, the 
plaintiff's claim of rent at the- rate of 
Rs. 10 per katha per month was denied. 
As regards the aforesaid one katha of 
land, it was stated on their behalf that 
Rs. 10 per month’ was the rent not only 
for the land but also for a house stand- 
ing thereon. As regards the other items 
of 10 kathas and 11 kathas, it was con- 
tended that the Department had’ not 
taken those lands at the-rate of Rs. 10 
per month, but the rent of the land was 
to.bé paid in accordance with the fair 
rent to be fixed by the District Magis- 
trate, Darbhanga. Another defence put 
forward on their behalf was that the claim 
of the plaintiff was bad inasmuch’as there 


was no written contract as’ required by- 
Constitution of. 


Article 299 (1) of the 
India. In Money. Suit: No. 66 of 1960, bar 
of limitation was also pleaded. 


5. In this connection; itis better 


fo mention ‘here that the averment in 
the plaint that the rent of the land was 
fairly assessed by. the District Magis- 
trate in 1958 at the rate of Rs. 10 per 
katha per month was not denied, but it 
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‘learned Subordinate Judge. 


Department at the 
rate of Rs. 10 per katha per month, and,. 


-visions of Article 


A.I. R. 


was contended by the defendants that 
subsequently in pursuance. of a letter 


.dated the 10th June, 1959, from the Chief 


Engineer to the District Magistrate, the 
rent:was revised and fixed at Rs. 3/- 
per katha per month at which rate the 
defendants expressed their readiness to 
pay the rent for the period in question. 
The defendants- admitted that no 
ment had been made to the plaintité for 
the period in question. 


6. The material findings” of the 
are that 
the fair rent: of the lands in ques- 
tion for different periods involved in 
the two suits was Rupees 10/-. per 
Katha, that the suits were hit: by the 
provisions of Article 299 (1) of the Con- 


stitution and that Article -110. of the 
Limitation Act was ` applicable which 
provides.a period of three years for 


such- suit for arrears of rent from the 


.time when ‘the arrears became due. 
The letter 


from the Under-Secre~- 
tary to the Accountant General, Bihar, 


‘dated the 31st January, 1959.. (Ext. 
1/Gha) should be taken to be an 
effective acknowledgment, and, .. accord- 


ingly, the claim in question prior to the 
Ist February, 1956, was barred. Al- `’ 
though, on merit, the learned Subordi- 
nate Judge found the plaintiff's case well 
established, but he dismissed the suit 
for non=compliance with the provisions 
of Article 299 of the Constitution. 


7. There is no written agreement 
or contract executed between -thë plain- 
tiff and any officer of the Public Works 
Department. Article 299 (1) of the- Con- 
stitution’ provides that “all ‘contracts 
made in the exercise of the executive 
power. ... .of a State shall be expressed 
to be made. . by the Governor ' of the 
State. .. and all ` such contracts. . shall 
be executed -on behalf of ....:; 
the Governor by such persons and 
in such: manner as he may. direct - 
or . authorise”. It was” argued in the 
court below ‘that in this case the De- 
partment had. utilised “the land ‚of the 
plaintiff during the period in question 
for the purpose of dumping coal and tar | 
in pursuance of an agreement which, 
however, did not.comply with the pro- 
299, . and, therefore, 
the defendants having -detived benefit 
should be -held liablé for the claim in 


question. However, the learned Subordi- . 


nate Judge, relying on a Bench decision 
of, this Court in Dominion of India v. 
Raj Bahadur -Seth Bhikhraj Jaipuria, 
AIR 1957 Pat 586 held that the contract 
was unenforceable against the State. 


8°. Mr. J. C. Sinha, appearing for 
the plaintiff-appellant, did not contest 
the finding’ of the trial Court that the al- 
leged contract was hit -by the provisions 
of Article 299 of the Constitution and 
‘was void, but he ‘submitted that the 
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claim of the plaintiff could be allowed 
by applying the principle of - Sectior_ 70 
of the Indian Contract Act. In the “rst 
instance the principles of law enunciated 
by the Supreme Court im State of Vest 
Bengal v. M/s. B..K. Mondal and Sons, 
AIR 1962 SC 779 and in Mulamchand v. 
State of Madhya Pradesh,. 1968 BLJR 
774 = ATR 1968 SC 1218 have got tc be 
appreciated. Gajendragadkar, J. (as he 
then was) pointed out 
State of West Bengal, AIR 1962 SC 779 
that three conditions must be satisfied 
before the section aforesaid could be in- 
voked. The conditions are: i 
“The first condition is that a person 
should lawfully do something for ano-her 
person or deliver something to him. The 
second condition is that in doing the 
said thing or delivering the said thing 
he must not intend to act’ gratuitously 
and- the third is that the other person for 
whom something is done or to whom 
something is delivered must. enjoy the 
benefit thereof.” $ l 
As pointed out in that case as also by 


Ramaswami; J. in Mulamchand’s | case, 
AIR 1968 -SC 1218, “the jur-stic 
basis of the. obligation in suck a 


case is not founded upon any zon- 
tract or tort but upon a third cate- 
gory of law, namely, quasi-contract or 
restitution.” ) 
“unjust enrichment”? says Gajendrazad- 
ar, J. in the former- case, “and it ap- 
plies as much to individuals as to zor- 
porations and Government. But in all 
such cases not only the two conditions 
but also‘ the third condition must be ful- 
filled that the other party’ has accepted 
the thing delivered and has enjoyed the 
benefit thereof”. i i 


If the contract is void, it is void for 


both. Neither party can claim a speci- - 


fic performance of it or damages for 
breach of it or its enforcement in any 
other manner. Any party, however, by 
satisfying the. requirements of S. 78 of 
the Indian Contract Act can base its 
claim on. that footing. In that case also 
the principles enunciated by the Supreme 
Court will be applicable equally to- the 
citizens, corporation and the Govern- 


ment. This view, I find, is expressed by | 


Untwalia, J., in Ram Swarup Maru v. 


State of Bihar, AIR 1969-Pat. 340, with . 


which I respectfully agrea, . Sei 

9. In AIR 1957 Pat 586-approved 
by the Supreme Court in Bhikhraj . Jai- 
puria v. Union of India,-AIR 1962 53.C. 
113, plaintiff Bhikhraj Jaipuria conduct- 
ed grocery business in the name and 
style of [Rajaram Vijaikumar’ -in the 
town.of Arrah. The Divisional Superin- 


tendent, East Indian Railway, urder 
three ‘purchase orders’ agreed to Suy 
and the plaintiff agreed to sell cer-ain- 


quantities of foodgrains for the employees 
of the East Indian Railway. The plain- 
tiff made some supplies of the fcod- 


in the case of. 


What section 70 prevents is_ 
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grains under the different contracts in 
time but failed to supply the entire quan- 
tity by the stipulated dates; and, hence ` 
the Railway Administration later declin- 
ed to accept delivery of foodgrains offer- 
ed to be supplied by the plaintiff. The 
plaintiff sued the Railway Administra- 
tion claiming compensation for breach of 
the contract. The suit for compensation ` 
was dismissed, because the contract be- 
tween the Dominion of India and the 
plaintiff was not in the form required by . 
section 175 (3) of the Government of 
India Act and as such the contract was 
not enforceable and, therefore, the Domi- 
nion of India could not be sued for com- 
pensation for breach of the contract. 
Therefore, the facts of the case relied on 
by the trial court as also the ratio deci- 
dendi of that case are entirely different 
and have no application to the present 
case. The applicability of section 70 of 
the Indian Contract. Act does not depend 
upon the: existence of a contract binding 
on the parties, and it does not provide 
for contractual liability.. The basis for 
compensation under this section is not 
the same as of contractual rights but 
would be in a proportion to the benefit 
enjoyed by the party for whom a thing 
done orto whoma thing was deliver- 
ed. 


10. Mr. Sinha argued that apply- 
ing the principle of section 70 of the 
Contract Act, the suit should be decreed 
and the plaintiff should be given com- 
pensation at the rate of Rs. 10/- per 
katha per month, as claimed. Learned 
counsel, appearing for the - respondents, 
submitted that the suits mey be dismiss- 
ed as no such plea had been taken in 
the trial court. It was pointed out that 
the necessary materials for holding the 
amount of compensation are not on the 
record. According to them, the only 
material on which compensétion could be 
allowed-is the revised fair rent fixed 
by the Collector at Rs. 3/-. if a very 
technical and strict view was to be taken 
of -the plaints, it-can be said that on the 
facts alleged in them, no claim under 


‘Section 70-of the Indian Contract Act 


could be maintained; but for the applica- 
tion of the principles of Section 70 of*the 
Indian Contract Act, such a strict and 


’ technical view of the plaint could not be 


taken. If there is sufficient- evidence to 
show to what extent the respondents). 
have been’ benefited, there can be no dif 
ficulty in allowing the appeal and decree-|. 
ing the suits of the plaintiff. . ` 

In the plaints, it is specifically men- 
tioned that the land was taken by the 
defendants at a rental of Rs. 10/- ‘per 
katha per month which was approved and 
sanctioned by the. proper and concerned 
authority; and all the. materials requisite 
for determining the quantum of compen- 
sation are on the record. Therefore, I 
do not feel inclined to agree with the 
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learned Counsel for the respondents that 
the suits should be remanded to the 
trial court for decision after allowing the 
parties to adduce further evidence. 

(In Paragraphs 11 and 12, the judgment 
discusses the evidence on record to find 
as to what is the reasonable rent pay- 
able for the lands occupied by the De~ 
partment. The judgment continues:} 


13. The bar of limitation has been 
pleaded in Money Suit No. 66 of 1960 and 
that also with regard to the claim regard- 
fng the land in respect of 10 kathas and 
4 katha. As for one katha of land, the 
claim is from the Ist August. 1951, and 
as for 10 kathas of land the claim 


is from the Ist July, 1950, to the 
3lst March, 1959. It was argued in 
the court below for the defendants 


that Article 110 of the Limitation Act 
applied to the case, which provides a 
period for three years for suits for arrears 
of rent from the time the arrears became 
due. The trial Judge accepted the con- 
tention of the defendants but held that 
the letter of the Under Secretary to the 
Government written to the Accountant 
General, Bihar, On the 31st January, 
1959 (Ext. 1/gha) communicating sanc- 
tion of the Government for payment of 
rent at the monthly rate of Rs. -10/- per 
katha should be taken as effective ack- 
nowledgment, and, accordingly, the claim 


in question with effect from the Ist’ 


February, 1956 may be held to be alive 
ats we claim prior to this date was 
arre 


Mr. Sinha, appearing for the appel- 
lant, contended that in this case Arti- 
cle 110 was not applicable. When a con- 
tract becomes void, relationship of land- 
lord and tenant ceases. In this case, it 
has been held that the contract on which 
the plaintiff claimed relief was void. The 
obligation to pay compensation has been 
treated only as an obligation of a per- 
son enjoying the benefit of a non-gra- 
tuitous act under Section 70 of the Con- 
tract Act. Being a_statutory liability, 
the only Article available for its breach 
is Article 120 of the Limitation Act, 
1908. The claim under Section 70 of. the 


Contract Act cannot be considered as. 


one based on contract but on quasi-con- 
tract, Therefore, Article. 110 has no ap- 
plication. This view is supported bya 
Full Bench decision of the Kerala High 
Court in Kora Lukose v. Chacko Uthup- 
pan, AIR 1957 Ker 19. My conclusion, 
therefore, is that it is Article 120 and 
not Article 110 that applies to the case, 
and, as such, the claim in Money Suit 
No. 66 of 1960 has to be held asnot barr- 
ed by limitation from the Ist February, 
1953. The claim prior to the Ist of 
February, 1953, is‘ held barred. 


14.‘ The -plaintiff has also claim- 
ed interest in both the suits. There is 
mo express or implied contract for pay- 
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A. I. Re 
ment of interest. Interest for a period 
prior to the commencement of the suit 
is claimable either under an agreement or 
usage or trade or under a statutory pro~ 
vision or under the Interest Act for a 
sum certain where notice is given. In 
this case, none of these conditions exist. 
Interest antecedent to a suit is not a mat- 
ter of procedure. It can be only allowed 
if the plaintiff succeeds in establishing 
one of the above requirements of law. 
The claim of the plaintiff in these suits 
is being allowed on damages, and, there- 
fore, I do not feel inclined to allow in- 
terest from the dates of the suits to the 
date of the decree. Therefore, the plain~ 


` tiffs claim for interest prior to the date 


of the decree including the period 
prior to the dates of the suits is disallow- 
ed. The plaintiff, however, on equita- 
bie grounds will get interest at the rate 
of six per cent per annum from the date 


- of the decree to the date of payment of 


the decretal amount. 

15.. For the reasons given above, 
both the appeals are allowed with costs. 
The suits are, accordingly, decreed, as ` 
indicated above, 

BAHADUR, J.: 16. I agree. 

Appeals allowed. 
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Deonandan Ojha and another, Peti- 
tioners v. Ramdeyal Ojha and others, 
Opposite Party. 

Civil Reyn. No. 266 of 1969, D/- 3-12- 
1969, against decision of Addl. S. J., Muz- 
affarpur, D/- 25-1-1969. 

_ (A) Civil P.C. (1908), S. 151 and O. 41 
R. 25 — Court cannot ae Fi case 
under its inherent powers — O. 41 R. 25 
is the specific provision for remand — 
Remand violating the provision set aside. 

Where the appellate Court, after 
setting aside the judgment and decree of 
trial Court, makes an order of remand 
directing frest trial on the additional 
issues framed by it allowing the parties 
to adduce fresh evidence on those issues 
without requiring the trial Court to send 
its findings on such issues, it is not an 
order of remand under O. 41, R. 25. In 
the face of the specific provision for re- 
mand in O. 41, R. 25 the Court cannot, 


‘in exercise of its inherent powers, remand 


a case. (Para 2) 

(B) Evidence Act (1872), S. 114 (e)— 
Happenings in court recorded by Judge 
— Record not open to challenge — 
Statement changed only if it is found in- 
correctly recorded. 

The best evidence about what hap- 
pened before Court is what is recorded ` 
by the Judge in the order. Its correct- 


-ness is not open to challenge by the par- 
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ties. It can only be changed if the Judge 
himself says that he incorrectly record- 
ed the order or if both the parties azree 
that what is recorded by the court is 
not correct. AIR 1964 SC 377, Followed. 
(Par: 3) 
(C) Civil P.C. (1908), O. 3, R. | — 
Undertaking by Counsel acted on by 
court — Undertaking binding on the 
party. (Parz 3) 
_(D) Civil P. C. (1908), O. 6 R. 17 — 
Plaint amended to include new relieé& at 
appellate stage — Plaintiff affirmed that 
amendment needed no fresh evidence — 
Further evidence should not be allorved 
after amendment. (Paras 3 ana 4) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 377 (V 51) = 
1964 BLJR 1, Bank of Bihar v, 
Mahabir Lal 


Kailash Roy and Binod Kumar =oy, 
for Petitioners; Ugra Singh and Biren- 
dra Mohan Singh, for Opposite Party. 

ORDER: The suit for redemption of 
the mortgage dated 5-9-1916 filed by op- 
posite party no, 1 was dismissed -by the 
trial court. Thereafter he filed an ap- 
peal in the court below. During the 
pendency of the appeal an amendrc-ent 
of the plaint was allowed so far the relief 
portion of the plaint is concerned. By 
the relief the plaintiff sought to get his 
title declared in respect of half of the 
suit lands for which he wanted recorery 
of possession also. Originally the suit 
for redemption was in respect of hall of 
plots 1403, 1405 and 1406 of khata no. 
262. By the amendment a fresh Szhe- 
dule II was inserted and the aforesaid 
three plots with entire area were rcen- 
tioned in that Schedule. A furz-her 
relief was added that if in the opinioz of 
the court half share of the plaintif= in 
Schedule II land had not been partifion- 
ed a decree for partition by appointment 
of a Pleader Commissioner be passed. 

The court of appeal below by its 
order dated 17-6-1966 directed the 
amendment of the. plaint. The reszon- 
dent had objected to tha amendmen: of 
the plaint on the ground that the zro- 
posed amendment would affect the 
nature of the suit. The court observed 
as follows: 

“The plaintiff does not want to add 
any more facts in the plaint or chenge 
the facts already alleged. In view of the 
findings of the trial court that the deten- 
dants are not mortgagees, he only w:nts 
an adjudication of the title on the evi- 
dence already adduced and for recorery 
of possession. In my opinion, this will 
not change the nature of the suit and 
the respondents shall not be prejudiced 
in any way thereby.” 

The suit had been valued at Rs. 45/- calv, 
the amount of the consideration mmev 
of the mortgage. The plaintiff, there- 
fore, valued the suit land for the zur- 
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pose of adjudication of the title at 
Rs. 1000/- and the court also allowed the 
valuation of the suit to be amended. The 
plaintiff was required to file ad valorem 
court-fee on that valuation which was 
paid by hi 


The petitioners thereafter filed a 
Civil Revision Application in the High 
Court being Civil Revision No. 81 of 1966 
against the order of amendment made 
by the lower appellate court. At the 
time of hearing of this civil revision ap- 
plication, it was thought desirable by 
the petitioners’ lawyer to withdraw the 
application reserving, hcwever, their 
right to take the objection in the second 
appeal against the decision of the lower 
appellate court. The appeal was heard 
by the Second Additional Subordinate 
Judge, Muzaffarpur, who, >y his order 
dated 25-1-1969, set aside the judgment 
and decree of the trial court and re- 
manded the case for the trial of the suit 
allowing the parties to adduce fresh evi- 
dence on the issues framed by him in his 
order of remand. Hence the petitioners 
have come up in revision to this Court. 


2. Learned counsel for the peti- 
tioners urged before me that the learned 
Subordinate Judge was not justified 
in setting aside the judgment and 
decree of the trial court and remanding 
the case for fresh trial. He submitted 
that if in the opinion of the learned 
Subordinate Judge the three issues, that 
is (i) whether the plaintiff has got title 
to the lands in suit?, (ii) is the plaintiff 
entitled to the recovery of his possession 
over the suit land, as the owner of the 
land? and (iii) is the plaintiff entitled to 
partition of Schedule II lands, if so, for 
what share?, arose for consideration, re- 
course should have been taken to the 
procedure as laid down under Order 41, 
Rule 25 of the Code of Civil Procedure 
(hereinafter referred to as the Code) 
which runs as follows: 


“Where the Court from whose decree 
the appeal is preferred has omitted to 
frame or try any issue or to determine 
any question of fact, which appears to 
the Appellate Court essential to the right 
decision of the suit upon the merits, the 
Appellate Court may, if necessary, frame 
issues, and refer the same for trial to 
the Court from whose decree the appeal 
is preferred, and in such case shall direct 
such Court to take the additional evi- 
dence required: 

and such Court shall rroceed to try 
such issues, and shall return the evidence 
to the Appellate Court together with its 
findings thereon and the reasons there- 
for.” 


Learned counsel, therefore, submitted 
that assuming that fresh issues had tobe 
tried, findings should have been called 
for by the learned Subordinate Judge 
from the trial court after recording evi. 
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dence on those issues. Learned counsel for 
the plaintiff-opposite party submitted 
that this order of remand could be treat- 
ed as remand under Order 41, rule 25 of 
the Code. The contention of learned 
counsel for the plaintiff-opposite party is 
without any substance. 


This order of remand could not be 
treated as a remand under Order 41, 
rule 25 of the Code. The lower appellate 
court has set aside the judgment and 
decree of the trial court. In a case ‘of 


remand under. Order 41 Rule 25 of thè- 


Code, the lower appellate court only 
frames issues and refers the same to the 
trial court and it directs the trial court 
to take additional evidence, if required. 
After the trial of the issues, the trial 
court is required to send the findings on 
the issues and the reasons therefor . to 
the lower appellate court and thereafter 
the lower appellate court has to decide 
the appeal as a whole. This procedure 
has not been followed by the learned 
Subordinate Judge. “Hence this order of 


remand cannot be treated as an order of. 


remand under Order 41, Rule 25 of the 
Code. The court has remanded the case 
-{under its inherent powers. 
settled that where there is specific pro- 
vision in the Code itself, resort to in- 
herent powers for that purpose should 
mot be taken. Therefore, this application 
could be disposed of on this very short 
oint that the order of remand is bad in 
aw and cannot be sustained, 


3. Learned counsel for the peti- 
tioners further submitted that the issues 
which the learned Subordinate Judge has 
framed in this case should not have been 
framed and. no directioh should have 
been made for taking. additional 
evidence on these issues. -He submitted 
that the amendment was made only in 
the relief portion and it was made under 
clear understanding ‘that the plaintiff 
wanted to add no more facts in the pla- 
int or to change the facts already alleg- 
ed and that he only wanted an adiudi- 
cation of his title and recovery of posses- 
sion on the evidence already adduced. 
This contention was also raised before the 
lower appellate court but it overruled 
the objection on the ground that the -peti- 
tion of amendment did not show that the 
appellant-plaintiff had expressed his de- 
sire that no further evidence would be 
led on his behalf if the amendments 
were allowed. Learned advocate for the 
petitioners was also asked to point out 
if any commitment in writins had been 
made by the plaintiff that he would not 
lead any more evidence but nothing was 
pointed out to the court. It is now well 
settled that the best evidence of the fact 
as to what happened before the court is 
what is recorded by the Judge in his 
order. The parties -are precluded to 
challenge the correctness of the state- 


‘order or it did not so 


It is now well- 


A.I. Re 


ment made by the court fn the order. It 
can only be changed if the Judge him- 
self says that he incorrectly recorded the 
happen but by 
mistake that was recorded or if both the 
parties agree that what is recorded by 
the court is not correct: see the decision 
of the Supreme Court in Bank of Bihar 
v. Mahabir Lal, 1964 BLJR 1 at p. 4 = 
(AIR 1964 SC 377 at p. 380). Every under- 
taking by a party is not given before the 
Court in writing. Counsel gives under- 
taking and the Court accepts that under- 
taking and proceeds on that undertaking 
and passes orders. It is as good as an 
undertaking given by a party himself in 
writing and is binding on him. There- 
fore, it was rightly pointed out by learn- 
ed counsel for the petitioners that 
the learned Subordinate Judge was 
not right in giving a go-by to the under- 
taking given by the plaintiff before the 
lower appellate court while obtaining an 
order for amendment of his plaint. 


4. ,Learned:counsel for the peti- | 


tioners further submitted that the three 
issues which have been framed by the 
court of appeal below do not arise to be 
tried afresh. On the other hand, learn- 
ed counsel for the opposite party vehe- 
mently submitted that those issues should 
be tried on the pleadings after the 
amendment. Whatever may be, it is for 
the court of appeal below to direct its 
mind to the consideration of various 
issues for the decision of the appeal, but 
they have to be tried on a consideration 
of the evidence already on the record in 
view of the -undertaking given by the 
plaintiff in the court below that no addi- 
tional evidence will be adduced in this 
case. ~ 


5. For the reasons stated above, 
the application is allowed, the judgment 
and order of remand dated 25-1-1969 are 
set aside and the case is remanded to 
the lower appellate court for a decision 
of the appeal itself on the evidence al- 
ready on the record of the case. The 
costs will abide the result. 

- Petition allowed. 
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Bindbashni Singh and another, Ap- 
pellants v. Smt. Sheorati Kuer and 
another, Respondents. 
` A.F: A. D. No. 739 of 1967, D/- 16- 
4-1970, from decision of Dist. J. Patna, 
D/- 21-7-1967. 

Hindu Succession Act (1956), S. 14 
(1) — Property of widow — It encompas- 
ses even property put in her possession 
only for’ her lifetime in satisfaction of 
her right to maintenance. 
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_ Even if a Hindu widow has beer. put 
In possession of certain property in satis- 
faction of her right to maintenance only 
for life she acquires some kind of Emit- 
ed ownership in that property and, con- 
sequently, by virtue of S. 14 (1), she 
becomes full owner of that property in 
spite of the restrictive clause in the inst- 


rument conferring a limited right or the. 


widow. AIR 1970 Pat 348, Followed 
(Para 7) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Pat 348 (V 57)= 
Second Appeal No. 832 of 1966, 
Sumeshwar Mishra yv. Swami «= || 
Nath Tewari -> 6 


; Lal Narayan Sinha and Krishna Nan- 
dan Prasad Singh, for Appellants; Indra 
Bhanu Singh, for Respondents. 


UNTWALIA, J.: This second appeal 
is by Bindbasni Singh, defendant no. 1, 
and Mosstt. Phulwati Kuer, deferdant 
no. 2, and arise out of a suit filed by-the 
plaintiff-respondents for a declaration 
that the deed of gift executed by the 
Jatter in favour of the former on the 15th 
December, 1958, is not binding on the 
plaintiffs. 


., 2% The main parties belong tc the 
three branches of the family, the com- 
mon ancestor of which was one Dund 
Singh. All the three branches were 
joint long before 1917. Subsequently 
there was separation, but the three sub- 
branches of one of the branches, namely, 
of Inder Singh, whose son was Sajiwan 
Singh, remained joint. . Sajiwan had 
three sons, Chintaman Singh, Jazdeo 
Singh and Nanku Singh. Chintaman died 
leaving a widow Mostt. Dhanesk-war 
Kuer. Nanku died leaving a widow 
Mostt. Phulwati Kuer (appellant ne. 2) 
Jagdeo Singh was the only surviving 
male member in that branch. He died 
issueless in the year 1918 and leavinz no 
widow. Upon his death a registered 
deed of maintenance was executed on 
the 15th September, 1918, by the mem- 
bers of the other two branches in favour 
of two widows, Mosstt. Dhaneshwar Kuer 
and Mostt. Phulwati Kuer, 
possession the properties of Jagdeo Singh 
in lieu of their right of maintenance for 
the period of their life, but the main- 
tenance deed was not to remain opera- 
tive after their death. . 


Mostt. Dhaneshwar Kuer died long 
ago and her half share in the prorerty 
reverted to the members of the cther 
two branches. Mostt. Phulwati Kuer, 
however, remained in possession of her 
half share which was given to her in 
lieu of mairnténance. - Thereafter on the 
15th December, 1958, she executed a deed 
of gift in favour of appellant no. 1. which 
is being challenged by the  plaintiff-res- 
pondent no. 1 is Mosstt. Sheorati Kuer, 
widow of Dukhdevan Singh belongin= to 
one of the branches of Dund Singh. Eind- 


vo 


giving in. 
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basni Singh, appellant No. 1, is the son 
of Khublal Singh, belonging to the other 
branch of Dund Singh. Plaintiff No. 2 
claims to be a donee from plaintiff no. 1. 

s The main defence in the suit 
was that on the passing of the Hindu 
Succession Act, 1956, defendant no. 2 had 
become absolute owner of the property, 
namely, half the property given in main- 
tenance to her and the other widow. 

4. Both the courts below have 
decreed the suit on the ground that even 
after passing of the Hindu Succession Act 
defendant no. 2 did not become the abso- 
lute owner and she had na right to exe- 
cute a deed of gift in favour of defendant 
no. 1. The two defendants, therefore, 
have come up in second appeal 


5. _ The argument put forward on 
on their behalf, on the basis of a deci- 
sion of a Bench of this court. of which 
I was a member, in Second Appeal No. 
832 of 1966, decided on the 5th Septem- 
ber, 1969, is that the defendant no. 2 
had become an absolute owner on the 
passing of the Hindu Succession Act and, 
therefore, had absolute right to executea 
deed of gift on the 15th December, 1953. 
It was also urged on behalf of the ap- 
pellants that the properties in suit were 
the bakasht lands of the intermediaries 
and on the date of vesting of the Zamin- 
dari they were not in possession of the 
plaintiffs and hence they have no right to 
ask for any declaration in this suit as on 
the date of vesting they lost their title. 
I do not propose to go into the second 
question as, in my  opinicn, the appeal 
has got to be allowed on the first point. 

6. On a consideration of the vari- 
ous authorities and the relevant provi- 
sions of the Hindu ‘Succession Act in 
Sumeshwar Mishra v. Swami Nath Ti- 
wari, Second Appeal No. 832 of 1966 
Nae Sa in AIR 1970 Pat 348) I have 

eld: a 


“The difference to my mind between 
the cases under sub-section (1) and sub- 
section (2) of section 14 cf the Act, as 
has been laid down in severai cases to 
which I will make a reference here, is 
that if the acquisition of the property by 
afamale Hindu can be related to her 
antecedent right or interest in the pro- 
perty then such an acquisition although 
as a limited owner or an acquisition 
of property in a limited sense will 
confer absolute ownership on the widow 
onand fromthe dayof coming into force 
of the Act. If, however, the acquisition of 
the property cannot have eny connection 
or relation to any kind of antecedent 
right or interest in the property of the 
female Hindu and the acquisition is 
conditioned by a restrictiv2 clause, she 
will not become the absolute owner but 
will be governed by the restrictive cla- 
use mentioned in the gift, will, instru- 
ment, decree or order of a Civil Court or 
an award. The Explanation appended to 
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sub-section (1) of section 14 of the Act 
says that ‘In this sub-section, ‘property’ 
includes both movable and immovable 
Property acquired by a female Hindu by 

eritance or demise, or at a partition, 
or in lieu of maintenance or arrears of 
maintenance, or by gift from any person 

. meaning thereby that even in cases 
where the female Hindu may not be held 
to be a limited owner of the property, 
as in the case of her coming in posses- 
sion of the property in lieu of mainten~ 
ance, it is possible to take such a view, 
still the inclusive definition of the word 
‘property’ given in the Explanation will 
make her a limited owner for the pur- 
pose of sub-section (1) of section 14 of 
the Act. The right of a Hindu widow 
to get maintenance out of the joint fami- 
ly properties is an indefinite right; yet it 
is a right and she does not get mainten- 
ance gratis or by way of charity. She 
gets it in her right under the Hindu 
Law. If she is put in possession of cer- 
tain property in satisfaction of that right 
for her life she is not!a trespasser of the 
property. She enters! into possession of 
the property acquiring some kind of 
limited ownership in it. In such a situa- 
tion even if the restrictive clause is there 
in the instrument conferring a limited 
_\right on the widow it have no efiect 
because under sub-section (1) she will 
on the full owner of the property. 


k 7. The case is covered by the deci~ 
sion aforesaid and the view taken by the 
courts below is erroneous in law. The 
appeal is, accordingly,| allowed with costs, 
the judgments and the decrees of the 
courts below are set jaside and the. suit 
of the plaintiffs is dismissed. . The appel- 
lants will have the costs in the lower 
appellate court also but not of the trial 
court, 
A. N. MUKHARII, J.: 8. I agree. 


Appeal allowed. 








` AIR 1971 PATNA 106 (V 58 C 22) 
B. D. SINGH, J. 
Basu Choudhary . and others, Peti- 
tioners v. State of Bihar, Opposite Party. 


Criminal Misc. No. 968 of 1969, D/- 
24-11-1969. 


(A) Criminal P.C. (1898), S. 110 —. 
Dropping of proceedings — Proceedings 
under S. 110 for execution of bond — 
Period for which bond required, expir- 


ing during revision — Still proceedings . 


cannot be dropped. AIR 1949 All 21, Not 
followed; AIR 1959 Pat 304 & AIR -1970 
Pat 107, Followed. (Para 5) 

. (B) Criminal P. C. (1898), S. 112 — 
Substance of the information — Extent 
of information which’ must be set forth 
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- others. 


ALR. 
depends upon facts and circumstances of 
each case — Held, absence of details in 


order under S. 112 would not necessarily 
vitiate proceeding. AIR 1953 Pat 1 and 
AIR 1940 Mad 23, Followed; AIR 1970 
SC 107 & AIR 1953 Cal 491, Not follow- 
ed. (Paras 8 & 9) 
Cases Referred: Chronological Paras 
(1970) ATR 1970 Pat 107 (V 57) = 

1969 BLJR 479, Bal Kishun Sao. 

v. Munno Khan 5. 7, 8 
(1959) AIR 1959 Pat 304 (V 46) = 

1959 Cri LJ 887, Jangi Gope v. 


State 
(1957) AIR 1957 Pat 106 (V 44) = 

1957 Cri LJ 386, Jagdish Prasad 

Verma v. State : 
(1953) AIR 1953 Cal 491 (V 40) = 

1953 Cri LJ 1165, Birdhaj Roy v. 

tate 7,8 
(1953) AIR 1953 Pat 1 (V 40) = 

Da: ga LJ 110,. Raghunath Singh 


adis ae 1949 All 21 (V 36) = 
. 50 Cri LJ 78, Babu Ram v. Rex © 
(1940) AIR 1940 Mad 23 (V 27) = 
41 Cri LJ 238 (FB), In re, Muthu- 
swami Chettiar 
(1929) AIR 1929 Pat 67 (V ee = 
30 Cri LJ 492, Amanat Ali v. 
peror ? 
Balbhadra Pd. Sinha and Shiva Nan- 
dan Rai, for Petitioners; K. ae Verma, 
Govt. Advocate and Lala K. Prasad, 
for Opposite Party. 
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ORDER: This application imdèr sec- l 


tion 561A of the Code of Criminal Pro- 
cedure (hereinafter referred to as ‘the 
Code’) has been preferred by the peti- 
tioners for quashing a proceeding under 
section 110 of the Code, and is directed 
against the order dated 11-6-68 of the 
Subdivisional Magistrate refusing to drop 
the proceeding and transferring the case 
to the court of another Magistrate for 
disposal. . 

2. In order to appreciate the 
points for consideration in this case it 
will be -necessary to state the facts in 
brief. On 7-12-62 Sukhdeo Choudhary 
and 7 others filed a petition before the 
Subdivisional Magistrate for starting a 
proceeding under section 110 of the Code 
against these fiye petitioners and four 
others including one Jaikrishna Roy. The 
Subdivisional Magistrate sent the petition 
to the Police for enquiry and report, who 
submitted a report dated 22-12-62 alleg- 
ing inter alia that the petitioners were 
living in pomp and show and they were 
accused in some serious cases but were 
later on acquitted. The Subdivisional 
Magistrate by his order dated 8-1-63 
drew up a proceeding under section 110 
of the Code against the petitioners and 
It.will be useful to quote the 
relevant portion of the said order: 

“Record put up today. Perused police 
report and also the petition filed on be- 
alf of Basu Chaudhari. 
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From the police report I am satisfi- 
ed that a show cause notice for proceed- 
ing u/s 110 Cr. P.C. should be issued 
against the persons mentioned in that 
petition. 

Draw up a proceeding u/s 11C Cr. 
P.C. and order the persons noted in that 
report to show cause why they shal not 
be called upon to execute a bord of 
Rs. 5000/- each with two sureties of 
Rs, 2500/- each to be of good behawiour 
for a period of one year only. 

x x x x x” 


Cause to be shown on 31/1/63. 

The petitioners after having learnt bouf 
the order surrendered and got bail. Jai- 
krishna Roy’ filed a petition before the 
Superintendent of Police for withdraw- 
ing his case, After due enquiry the 
Superintendent of Police found that there 
was no past criminal history against him. 
Even then the Subdivisional Magistrate 
did notdrop the proceeding against him, 
and did not accept his show cause. He then 
moved this Court and on the bass of 
the observations made by this Court the 
Subdivisional .Magistrate dropped the 
proceeding against Jaikrishna Roy on 11- 
7-66, but ordered that the proceeding 
would continue against the petiticners 
and some others. The petitioners then 
filed a revision petition before the Ses- 
sions Judge, Bhagalpur under sections 435 
and 438 of the Code against the orders 
of the Subdivisional Magistrate dated 8- 
1-63 and 11-7-66, bearing Criminal Revi- 
sion No. 88 of 1966 (B), which was heard 
by the 4th Additional Sessions Judge, 
who was pleased to remand the matter 
to the Subdivisional Magistrate by his 
order dated 7-9-66 for full hearinz on 
show cause filed by the petitioners. The 
Subdivisional Magistrate by the impugn- 
ed order dated 11-6-68, as mentioned ear- 
lier, refused to drop the proceeding. The 
petitioners then moved the 2nd Addi- 
tional Sessions Judge, Bhagalpur for 
reference to this Court for quashing the 
proceeding, who heard the matter and 
rejected the prayer by his order cated 
4-7-69. Hence, this revision. 


3. Learned counsel appearing on 
behalf-of the petitioners assailed the 
order dated 11-6-68 of the Subdivis‘onal 
Magistrate and made the following sub- 
missions for consideration: 


(i) The proceeding has become stale 
and on that ground. alone it is fit ta be 
quashed. 

_ (ii) The order dated 8-1-63 is bad 
because it is a composite order. 

(iti) The order dated 8-1-63 is con- 
trary to the provisions contained uader 
section 112 of the Code. 

å. I take up for consideration 
point no. (i) first. Learned counsel sub- 
mitted that by order dated 8-1-63 the 
Subdivisional Magistrate had drawr. up 
the proceeding and since then there has 
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been no adverse report whatsoever against 
the, petitioners (vide paragraph 10 of the 
petition). He further drew my attention 
to its paragraph 11 wherein it is stated 
that the Peace Committee, Bhagalpur 
submitted a report to the Subdivisional’ 
Magistrate recommending for dropping 
the proceeding on the ground that the 
activities of the petitioners were quite 
good and there was no adverse report 
against them. All the Mukhias, M.L.As. 
and other respectable persons of the loca- 
lity had also submitted similar reports 
in favour of the petitioners. Even Sukh- 
deo Choudhary who had filed the peti- 
tion dated 7-12-62 against the petitioners 
for taking action under section 110 of the 
Code, later on filed another petition, the 


- relevant portion of which has been quot- 


ed in paragraph 13 of the petition and 
reads as follows: 


N “Chau Barsh bit gaye lekin Bipak- 
shiyon ne elake me koi bhi apriya karya 
nahi keya hai ath es case ko age chalne ki 
koi awashkta nahi rah geye. Atah nive- 
dan hai ki bipakshiyon per se 110 Bhaka 
Dhara ke mukadme ko kharij ker deya 
jays; ”. - 


Therefore, learned counsel urged that as 
there is no adverse report against the 
petitioners since the date of initiation of 
the proceeding, it should be dropped. In 
order to substantiate his contention he 
relied on a decision in Babı Rem v. Rex, 
AIR 1949 All 21 where his Lordship at 
p. 22 in para 8 observed: 


“So far as the present case, how- 
ever, is concerned one fact is quite clear 
and in my opinion, is decisive of the case. 
The initial orders made on 18th August 
1947, required the parties concerned to 
furnish securities for a period of three 
months commencing from 18th August, 
1947. That period has long expired, and 
even if the learned Magistrate were now 
to hear the case upon the merits under 
S5. 117, Criminal P.C. he would not be in 
a position to pass a final order in con- 
firmation of his previous order and he 
would have to drop the proceedings. In 
the circumstances, the only proper order 
that can now be passed by me is to quash 
the original orders of the learned Magis- 
trate dated 18th August 1947...” 


5. On the other hand, the learned 
Government Advocate appearing on be- 
half of the State, contended that the 
decision in AIR 1949 All 21 (supra) has 
not been followed by this Court and 
referred to the decision in Jangi Gope v. 
State. AIR 1959 Pat 304, where his Lord- 
ship in para 3 of the judgment differed 
from the view taken by his Lordship in 
the former case, and observed that if that 
were the correct position in law, then in 
all cases, where because of long pen- 
dency of any appeal or revision the period 
initially fixed by the Magistrate for 
keeping the peace had expired, the pro~ 
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ceeding taken under Sec. 107, Cr. P. C. 
will automatically fail. In most cases it 

will be difficult to dispose of an appeal 

from the order under section 118 Cr.P.C, 

and revision, if any, from the appellate ` 
order, during the period fixed by the 
Magistrate for keeping the peace. 


In my view the submission of learn- 
ed Government Advocate has got to be 
accepted, as I find that a similar view 
was taken by B. P. Sinha. J. of this Court 
in a much later decision in Balkishun 
Sao v. Munno Khan, 1969 BLJR 479 = 
(AIR 1970 Pat 107). His Lordship also 
differed from the view taken in AIR 1949 
All 21 (supra). His Lordship in para 6 at 
p. 481 (of BLJR) = (Para 6 at pp. 108-9 
of AIR) observed that if such be the 
intention of law, then in every case, by 
coming in revision and delaying the mat- 
ter, the person proceeded against would 
evade the execution of the bond. 


Thus, the contention of learned coun- 
ree for the petitioners under this point 
ails. 


6. Now I consider point no. (ii). 
‘Learned counsel for the petitioners urg- 
ed that the order dated 8-1-63 is also bad 
because the Magistrate has passed the 
order under section 117 (3) of the Code 
along with one under section 112 of the 
Code. In order to find support to his 
contention he relied on a Bench decision 
of this Court in Jagdish Prasad Verma v. 
State, AIR.1957 Pat 106- where their 
Lordships observed that it was mani- 
festly clear that sections 112 and 117 pro- 
vide two different procedures for two 
different ends and, therefore, a Magis- 
trate has no jurisdiction to pass an order 
under section 117 (3) along with one 
under section 112 of the Code. An em- 
ergency order under section 117 (3) can 
only be made when the Magistrate has 
started to enquire into the truth of the 
information under section 117 (1), and,.in 
the course of that enquiry, he considers 
that immediate measures are necessary. 


. The learned Government . Advo- 
cate, on the other hand, urged that the 
order dated 8-1-63- is not a composite 
order at all, as it is an order directing the 
petitioners only to show cause. No order 
under section 117 (3) of the Code has 
been passed by the said order. He referr- 
ed to the entire order sheet of the Sub- 
divisional Magistrate, which indicates 
that so far steps have. been taken only 
under - sections 110, 112 and 113 of the 
Code. In that view of the matter the 
contention of the learned Government 
Advocate is correct. Hence, the sub- 
missions made by learned Counsel for 
the petitioners under this point also fails. 


7. Now I turn to the last point 
no. (iii). Learned counsel for the peti- 
tioners has drawn my attention to the 
provisions contained undér section 112 of 
the Code which reads: 
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. arrest under S. 151, Cr. 


- made. 


_ carriage of justice. 


State (B. D. Singh Jj ALR. 


“When a Magistrate acting’ under 
section 107, section 108, section 109 or 
section 110 deems it necessary to require 
any person to show cause under such 
section, he shall make an order in writ- 
ing, setting forth the substance of the in- 
formation received, the amount of the 
bond to be executed, the term for which 
it is to be in force, and the number, 
character and class of sureties (if any) 
required.” 

He urged that it was incumbent upon the 
Magistrate while passing the order under 


` section 112, to set forth the substance of 


the information which he had received as 
required in the section which he has not 
done in his order dated 8-1-63, which has 
been quoted earlier. In order to lend 
support to his contention he relied ona 
Bench decision of the Calcutta High 
Court in Birdhaj Roy v. State, AIR 1953 
Cal 491 where their Lordships while deal- 


-ing with the case under Sec. 107 of the 


Code observed that an order of the 
Magistrate not indicating nature of in- 
formation received to induce him to take 
action under section 107 of the Code 
resulted in miscarriage of justice. In that 
case the order of the Subdivisional Magis- . 


‘trate was in the following form: 


“Accused Birdhaj Roy brought under ; 
P. C. in a Mada- 
rihat P. S. case under S. 107, Cr, P. C. 
by Alipurduar Police. eve for taking 
action under S. 117 (3), Cr. P. C.: is also 
Bail petition moved. He is allow- 
ed bail for Rs. 2000/- with two sureties of 
like amount. He is to.show cause why he 
should not sign a bond for Rs. 2000/- 
under S. 107, Cr. P. C. with two sureties 
for the maintenance of peace for a period 
of one year. As there is apprehension of 
breach of peace in the locality as it is 
apparent from the reports of the police 
and the tea-garden manager, I further 
direct the said accused under S. 117 (3), 
Cr. P. C. to.sign a bond of Rs. 2000/- 
with two sureties for the maintenance of 
peace until the conclusion of the enquiry 
For 29-6-52.” - 


Their Lordships observed that tie ‘said 
order does not indicate the nature of the 
information received to induce him to 
take action under section 107 of the 
Code. No doubt, there is some indica- 
tion that the learned Magistrate thought 
it necessary to act under section 107 of 
the Code, but that act would follow only 
if the Magistrate after applying his mind 
to the facts of the case had taken action 
according to the provision under S. 107 
of the Code. Therefore, they held that 
he did not act in accordance with law 
and this omission had resulted in mis- 
In -this connection 
further reliance was placed - -on the deci- 
sion of this Court in 1969 BLJR 479 = 
(AIR 1970 SC 107) (supra). In that case 
the Magistrate had passed an order on 
the following terms: 
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“Perused me police report of Malsa- 
lami P. S. and duly forwarded by D. I. 


Police, Patna . see for action under Sec. 


tion 107, Cr. P. 


Whereas, I am satisfied from the 
police report. of- Malsalami P.S. that 
there is a serious apprehension of breach 
of peace at the hands of members of 
O. P. due to old enmity for piece of land 
which is graveyard which . may dsturb 
the public peace and tranquillity in a 
place which lies within the local -imits 
of my jurisdiction, 

Draw -up proceeding under S - 107 
Cr. P. „© against the members: of 2. P. 


It was, therefore, contended by learned 
counsel for the petiticners in that case 
that the said order was vague and the 
notices served upon the petitioners did 
not disclose as to what was the subsiance 
of the information which they: were to 
answer and learned counsel referr- 


ed to the provisions contained under sec- - 


tion 112 of the Code which provides that 
a Magistrate while.acting. under S. 197 of 
the Code shall make an. order in writ- 
ing setting forth - the _ substance o= the 
information received. His Lordship ac- 
cepted the contention of learned counsel 
for the petitioners as well founded In 
that case another question was. wheather 
the petition filed by the petitioners of 


that case was premature, being just after. 


the order for filing show „ cause. 
Lordship relying on the decision of this 
Court in Amanat. Ali v. - Emperor, AIR: 
1929 Pat 67, held that the revision ep 
plication was not premature. 


8. On the other hand, ‘leerned 
Government Advocate submitted tha: the 


failure to comply with the provisioms of. 


section 112 does not divest the Magis- 
trate of his jurisdiction to deal with the 
proceeding and on that account the pro- 
. ceeding cannot be termed as void ‘ab 
initio; utmost it is a mere -irregularity 
and it cannot vitiate the proceedings. In 
order to substantiate. his contention he 
relied on a Bench decision of this Court 
in Raghunath Singh `v. State, “AIR 1953 
Pat 1 where their Lordships. at p. 4 in 
para 7. observed: 


Mi The words 
Information’ mean such: 
the information as © would 
party to know under. what -clause of sec- 
tion 110 he is charged: or to what: parti- 
cular class of offenders he is said to 
belong. A man may be suspected in a 
hundred cases, and there may 
hundred witnesses,. as observed by Suh- 
rawardy, J., to prove such suspicion and 
general repute. ` Does the . law recuire 
that all this information: must be con- 
veyed to the accused? Iï must, neve-the- 
less, say that a mere repetition of the 
words of the various clauses of S. 110 
ought to be avoided; but it may not be 


‘substance ‘of the 
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“exception to the contents of the 


. observation of B: 


or so much of. 
enable the. 


be five’ 
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possible to do so in every notice, and I 
would not lay it down as the law that, 
where a notice contains a mere-repeti- 


’ tion of the words of the various clauses 


of section: ‚110, it is, on that account alone, 
illegal. Sk 


Their Lordships further’ - observed in 
para 8 that the order mace under $. 112 
of the Code when it was served on the 
petitioners, and if it did not contain any 
particulars which the petitioners wanted 
to know, they were entitled to complain 
and to ask to be furnished with such 
particulars; but they did not take. any 
notice 
served under Section 112 of the Code. 
If no exception is taken to the notice and 
the persons against whom it was made 
showed cause and eventually bound 
over, they can scarcely have any legiti- 
mate ground for: complaint on that score. 
They obsérved in para 9 that even if 
there was no sufficient compliance of Sec- 
tion 112 of the Code, that would not be 
sufficient to vitiate the entire proceeding. 
The petitioners. further must show that 
‘they had been prejudiced in their defence 
by reason of such- non-compliance. It 
seems that the judgment af a Bench deci- 
sion of this Court in AIR 1953 Pati 
(supra) was not brought to the notice of 
his Lordship by the learned counsel for 
the opposite partyin 1969 BLJR 479 = 
(AIR 1970 SC 107) (supra). In that view 
ofthe matter with. great. respect I do not 
feel inclined to agree with the above 
P.. Singh, J., on this 
point. Further, in ` -preference ` to the 
Bench decision of the Calcutta High 
oe in AIR 1953 Cal 491 I am bound 
by the observation of a Bench decision of 
our High Court in AIR 1953 Pat 1. 


Therefore, in my view, the absencel 
of the details given in the order dated, 
8-1-63 will not necessarily vitiate the| 
proceeding, The extent of the informa- 
tion which must be set forth depends in 
each case upon the circumstances of that 
case. In re Muthuswami Chettiar AIR 
1940 Mad 23 a Full-Bench of that Court 
while dealing with the question regard- 
ing the substance of information as pro- 
vided under section 112 of the Code, 
observed at page 26 that there is no doubt 
that an action under section -112 of the 
Code constitutes a judicial act and, there- 
fore, the Magistrate shoulé not act arbi- 
trarily... There must: be information ofa 
nature which convinces him that there is 
a likelihood of the breach of the peace. 
It is impossible to formulate a hard and 
fast rule with regard to the nature of 
the information on which a Magistrate 
should act. at is reasonably suffi- © 
cient to satisfy a Magistrate must de- 
pend on the particular situation, They 
further observed that the person who 
gave the information might not be in a 
position to give details,-but the source of 
the information might be sufficient to 
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convince the Magistrate that a breach of 


the peace was likely and if he was ecn-. 


vinced the law. required him to take 
action, . 

a: > In the instant case, from the 
impugned order dated 11-6-68 it appears 
that the petitioners have showed cause. 
Besides, there is nothing on the record 
to suggest that they were in any way 
prejudiced due to the absence of details 
in the notice or in the order dated 8-1- 
63. Even in the petition before this 
Court, no specific ground has been made 
out that they were so prejudiced because 
of the absence of the details. If they 
had any such grievance they ought to 
have approached the Magistrate for 
obtaining further information as observ- 
ed by their Lordships in AIR 1953 Pati 
(supra). In the order it has been right- 
ly observed that the decisions regarding 
the dropping of the proceedings can only 


be taken after the evidence has 
gone into. g 
10. After careful consideration ot 


the circumstances in the case and in the 
light of the discussions made above, in 
my judgment, the petitioners have fail- 
ed to make out a case at ‘this stage to 
guash the proceeding. . 

1i. 
held. The application is dismissed and the 
tule is discharged. I further direct that 
the proceeding must be expeditiously 


disposed of. 
Application dismissed. 
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appeal by -defendant No. 1 arises 
out of a suit for eviction of de- 
fendants 1 to 8 from a portion of the 


premises ‘described in Schedule B of the 
plaint and also for arrears of rent of Rs, 252 
for the period commencing from January 1958 
to December, 1960 at the rate of Rs. 7 per 
month and Rs. 12 as interest, 


2. The case of the plaintiffs was that 
they along with their cosharers (pro forma de- 
fendants 4 to 8) were the owners of the pre- 
mises described in Schedule A of the plaint, 
but by mutual partition of the said premises 
consisting: of two rooms with two varandahs 
described in Schedule B along with other 
parts and properties fell to the exclusive share 
of the plaintiffs. Defendants 1 to 8 were the 
tenants of the plaintiffs in respect of the pre- 
mises described in Schedule B on a monthly 
rent of Rs. 7. Defendants 1 to 8 neither 
paid nor remitted the rent since the month of 
October, 1955 in spite of repeated demands, 
but as the rent due for the previous period 
was barred by limitation, the plaintiffs claim- 
ed rent for the period commencing from 
January, 1958 only and the account thereof 
was mentioned in Schedule .C of the plaint. 
The condition of the building in question had 
materially deteriorated owing to acts of waste 
and negligence of defendants 1 to 8, as they 
did not repair the said building. Those de- 
fendants had thus committed a breach of 
the terms of the tenancy. The plaintiffs thus 
instituted the suit giving rise to this appeal 
for the reliefs indicated above, 


3. Defendant No. 1 contested the 
suit on grounds, inter alia, that there was no 
relationship of landlord and tenant between 
the plaintifs and himself and as such the 

estion of payment of rent or any default 
did not at arise. The condition of the 
building in question has not deteriorated and, 
there being no tenancy at all, it was absolute- 
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ly false to allege that defendants 1 to 3 had 
committed any breach of the terms of the 
tenancy, Defendant No. 1 further alleged 
that the premises in question belonged to 
one Parbati Dasi, widow of Panchanan Das, 
“who had sold the same to Ishwar Das Laroi- 
ya, father of Defendants 1 to 8, by z sale 
deed dated 15-7-1944 for a sum of Rs. 500. 
In this manner, the father of those defendants 
came in possession of the said premises and, 
after his death in December, 1947, ths de- 
fendants came in possession in their own 


rights, 

A, The leamed Additional Munsif 
held that defendants 1 to 8 were the tenants 
of the plaintiffs and they had defaulted in 
the payment of the rent, as alleged br the 
plaintiffs. He further found that the cndi- 
tion of the portion of the building from 
which eviction was sought for had deter orat- 
ed by acts of waste and negligence, ard as 
such they were liable to be evicted under 
Section 11 of the Bihar Buildings (Lease, 
‘Rent and Eviction) Control Act. He fur- 
ther accepted the case of the plaintiffs that 

ey were entitled to a decree for the hause~ 
‘rent as claimed, In view of these fincings, 
he decreed the suit in part and directed de- 
fendants 1 to 3 to vacate the suit premises 
within thirty days of the judgment and to give 
vacant possession thereof to the plaintifs. He 
aoa the claim for rent to the extemt of 


5. _ Defendant No. 1 being aggrieved 
by the said decree, filed an appeal, but he 
was unsuccessful and the appeal was disniss- 
ed. Hence, he has filed this second appeal. 


6. Learned Counsel for the appellant 
submitted that the tenancy in question not 
having been determined by giving a notice 
under Section 106 of the Transfer of Property 
Act, the plaintiffs had no cause of actiom for 
this suit, so far as eviction was concemed, 
and that relief ought not to have been g-ant- 
ed to the plaintiffs in the present case. To 
support this contention, he referred to Niran- 
jan Pal v. Chaitanyalal Ghosh, AIR 1964 Pat 
401 (FB). It was held in that case that the 
lease must be determined before the hnd- 
Jord could maintain an action for the avic- 
tion of a tenant under Section 11 of the 
aforesaid (Control) Act and it was for the 
pienti to mention in his plaint the fact of 

etermination of the lease as one of the “acts 
constituting the cause of action which he was 
required to give under Rule 1 of Order VIE 
of the Code of Civil Procedure, Moreover, 
the plaintiff-landlord had to prove that fact, 
and if he had not done that it was manifest 
that the defendant could take the point re- 
garding non-determination of the tenancy for 
the first time in second appeal. 


In the present case, it is clear that natice 
under Section 106 of the Transfer of Property 
Act was not given before the institution of the 
present suit for eviction; in other words, the 
tenancy was not determined and, there@ore, 
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there was no occasion at all to mention in 
the plaint that such a notice was given and 
the tenancy was determined in that manner, 
The position thus is that, according to the 
decision of the Full Bench, the suit for evic- 
tion is premature. The leamed Additional 
District Judge, however, took the view, rely- 
ing on Abdul Rahim v. Md. Azimuddin, AIR 
1985 Pat 156, that defendant No. 1 having 
denied in his written statement the relation- 
ship of landlord and tenant between the 
plaintiffs on one hand and himself on the 
other, no defence on the ground of absence 
of notice for termination or determination of 
the lease was available to him during the 
trial. In -other words, he held that defendant 
No. 1 could not be allowed to raise that plea 
in the appeal before him. He thus held that 
the suit giving rise to the appeal was main- 
tainable. Learned counsel for the appellant 
submitted that the facts in the case of Abdul 
Rahim, AIR 1965 Pat 156 were entirely dif- 
ferent and the suit there was filed on the 
ground of forfeiture of the tenancy, and hence 
it was held that the notice under Section 106 
of the Transfer of Property Act was not at 
all required to be given. 


7. Learned counsel for the plaintif- 
respondents supported the view taken by the 
learned Additional District Judge and pointed 
out that the plaintiffs in this case as well 
had alleged in their plaint that the defen- 
dants had committed a breach of the terms 
of the tenancy and hence they were liable 
to be evicted. Before considering the various 
averments in the plaint it is essential to refer 
to the case of A Rahim, ATR 1965 Pat 
156. Mahapatra, J., who delivered the lead- 
ing judgment in that case himself observed as 
ollows: 


“The present suit, though for eviction of 
the defendant, was on the ground of for- 
feiture of the lease and not merely for de- 
fault in payment of rent. The plaintiff stat- 
ed the relevant conditions of the lease, breach 
of which involved forfeiture of the tenancy. 
Reading the plaint as a whols, it has to be 
taken as a suit for realisation of arrears of 
rent and for eviction of the tenant on the 
ground of forfeiture. On forfeiture, the right 
to possession accrued to the plaintiff. But that 
did not give him the right to recover posses- 
sion from the defendant. There is a difference 
between those two rights. In some cases they 
may accrue at one and the same time but in 
other cases at different times. On account 
of Section 11 of the Bihar Buildings Control 
Act, the right to recover possession could 
accrue to the plaintiff only when a decree for 
eviction is passed against the defendant. The 
cause of action for the suit was the accrual 
of the right to possess the suit premises on 
forfeiture.” ; 


Therefore, his Lordship referred to the 
provisions of Section 111 of the Transfer of 
Property Act and held that the suit for pos- 
session giving rise to that appeal having been 
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based upon forfeiture, and both the parties 
as well as the Courts below having treated 
the suit to be of that nature, there was no 
necessity for the plaintiff to state categorically 
about the performance of the conditions pre- 
cedent for the forfeiture, inasmuch as those 
conditions should be implied in his pleading, 
in accordance with the provisions A Rule 6 
of Order VI of the Civil Procedure Code. 
The Full Bench decision of this Court in 
the case of Niranjan Pal, AIR 1964 Pat 401 
was referred to by His Lordship, and then 
there was an observation by him that if in 
a case of ejectment the defendant set up his 
own title as against that of the lessor and 
contested the suit, no defence on the ground 
of absence of notice for termination or deter- 
mination of the lease was available to. him 
during the trial, and he could much less be 
allowed to raise that plea in a second appeal. 
The suit there for eviction of the defendant 
being on the ground . of forfeiture of the 
lease and not merely for default in the pay- 
ment of rent, it was hardly necessary to con- 
sider the effect of not giving the notice under. 
Section 106 of the Transfer of Property Act; 
and with great respect I may say that the 
decision with regard to the non-availability 


of the plea regarding the absence of notice: 


in the event of the defendant denying’ the 
title of the plaintiff-landlord in the written 
statement filed by him in the suit was in the 
nature of obiter: 


I had occasion to consider these observa- 
tions of Mahapatra, J., in Ramayan Prasad v. 
Mt, Gulabo Kuer, AIR 1967 Pat 85 and I 
pointed out that in the case of Abdul Rahim, 
AIR 1965 Pat 156 relief for eviction had been 
sought for on the ground of forfeiture and the 
necessary facts indicating forfeiture were stat- 
ed in the plaint of that suit. “As regards the 
denial by the defendant in the written state- 
ment itself about the title of the plaintiff-land- 
lord, I took the view that if the title of the 
landlord had been denied by the tenant in the 
suit for ejectment, that could not avoid the 
necessity of the notice under Section 106 of 
the Transfer of Property Act. I would refer 
once again to the case of Unhamma Devi v. 
Vaikunta “Hegde, (1894) ILR 17 Mad 218, 
and the relevant observations in that case 
were as follows: 


: “Nor is there any doubt that the tenant 

forfeits this right to notice by denying the 
landlord’s title prior to suit. It is also set- 
tled law that the denial of title for the first 
time in the suit does not disentitle the tenant 
to notice for. the reason that the plaintiff 
is bound to show that at the time of suit 
he had a complete cause of action; and a 
subsequent denial of title, even if. false, does 
not release the landlord from proving his case 
or amount to a waiver by the defendant of 
his right to notice, Subba v. Nagappa, (1889) 
ILR 12 Mad 358.” : 


I have to reiterate the conclusion arriv- 
ed at in that case that the denial of the rela- 
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‘this suit. 


A.I. R. 


tionship of landlord and tenant in the writ- 
ten statement itself for the first time could 
not relieve the plaintiff-landlord from the ob- 
ligation of giving the notice under Section 106 
of Transfer of Property Act before the institu- 
tion of the suit for eviction. 
be supported in the following manner. Ac- 
cording to the decision of the Full Bench in 
the.case of Niranjan Pal, AIR 1964 Pat 401, 
it is necessary to determine the lease: before 
the: institution of the suit by giving a notice 
under Section 106 of the said Act. It is only 
when the lease had’ been determined in that 
manner that the plaintiff gets a cause of ac- 
tion for the suit for eviction, If the ‘said 
notice has been given, then the plaintiff has to 
state that fact in the suit and he has to prove 
it. In case there was no denial of the rela- 
tionship of landlord and tenant before the in- 
stitution of the suit for eviction, the landlord 
has to comply with the serene of Sec- 
tion 106 of the Transfer of Property Act and 
then only he can institute a suit for eviction. 


In the present case, there was no such 
denial prior to the institution of the suit and 
the denial came for the first time in the writ- 
ten statement of defendant No. 1. This de- 
nial however, is of no consequence, inasmuch 
as the plaintiffs had no cause of action for 
It is incumbent on the plaintiff in 
such cases to show that on the date of the 
suit he had-a complete cause of action. In 
Maharaja of Jeypore v. Rukmani Pattamaha- 
devi, AIR 1919 PC 1, it was observed that 
the denial in the suit would not work 4 for- 
feiture of which advantage could be taken in 
that suit, because the forfeiture must have ac- 
crued before the suit was instituted. In that 
case, there was no denial by matter of record 
before the ‘institution of the suit giving rise 
to that appeal, 


8. Learned Counsel for the plaintiff- 
respondents submitted that, on examining ‘the 
various statements made in the plaint of the 
present suit, it was clear that the plaintiffs had 
alleged that there was a forfeiture of the te- 
nancy. It is true that the plaintiffs alleged 


in paragraph 5 of their. plaint that. the condi- ` 


tion of the said building had been materially 
deteriorated owing to acts of waste and negli- 
gence of the prinicipal defendants 1 to 8, as 
they had not taken up the repairs that they 
were bound to do, and in paragraph 6 they 
alleged that those defendants had themselves 
committed breach of the terms of the tenancy. 
But they have not alleged..at all that there 
was any agreement between the plaintiffs and 
defendants 1 to 3 that if the defendants did 
not take up the repairs, the plaintiffs would 
have the right of re-entry. 


Section 111 (a no doubt provides for 
determination of a lease of immoveable pro- 
perty on the ground of forfeiture and there 
can be forfeiture in case the lessee breaks 
an express condition which provides that on 
breach thereof, the lessor may re-enter, but 
the plaintiff-landlord or the plaintiff-lessor 


This view can” 


mek 


Nee 
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has to allege that there was an express zon- 
dition that in case of breach of the terrs of 
the tenancy, he could have the right ci re- 
entry. This fact has not been at all al-eged 
in the plaint, and as such the defendant was 
not called upon or could not be called npon 
to meet such a case. Learned Counsel, Row- 
ever, relied on the findings arrived at b> the 
trial Court and the lower appellate Court. 
He pointed out that the trial Court came to 
a definite conclusion that the defendants were 
liable to eviction under Section 1] of the 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act on the ground of non-payment of 
rent: and also for materially deteriorating the 
condition of the building by acts of waste and 
negligence, 


The lower Appellate Court observec that 
the finding of the trial Court about defen- 
dant No. 1 “having indulged in acts whick had 
resulted in deterioration of the portion =ccu- 
pied by him” had not been challenged. and 
as such that Court held that the suit had 
rightly been decreed by the trial Court. It 
is quite correct that it has been found by 
the Courts below that the condition o= the 
building had deteriorated by acts of waste and 
negligence, but there is no finding that iz was 
one of the terms of the tenancy that i the 
condition of the building deteriorated oz ac- 
count of the negligence of defendants 1 to 
8, the plaintiffs would have the right c= re- 
entry. There was no occasion even for such 
a finding, inasmuch as the plaintiffs dic not 
make out that case in their plaint, 


In this connection, it is necessary to Joint 


fout that even under Section 11 (1) (b) af the 


Bihar Buildings (Lease, Rent and Evic-ion) 
Control Act, 1947, a tenant is liable to be 
evicted from a building if the conditim of 
that building materially deteriorated ` oying 
to acts of waste by or negligence or deault 
of, the tenant., Reading paragraphs 5 and 6 
of the plaint, I am of the view that mate- 
rial deterioration in the condition of the 
building was alleged, as envisaged in Sec- 
tion 11 (1) (b) of the said Act, and the 
plaintiffs did not make out a case of forfeiture 
of the tenancy, as contemplated by 5ec- 
tion 111 (1) (g) of the Transfer of Property 
Act. In fact, the finding of the trial Court, 
already referred to above, was in term= of 
Section 11 (1) (b) itself. It is thus quite 
clear that the plaintiffs in the present case 
cannot take any assistance from the dec‘sion 
in Abdul Rahim’s case, AIR.1965 Pat 155. 


9. While I was proceeding with the 
judgment, learned Counsel for the appelant 
drew our attention to the case of Deo S=ran 
Sahu v. Ram Das Sahu, 1967 BLJR 574 (=75) 
in support of his contention that the notice 
for determination of the tenancy was not ne- 
cessary. But it Speen from the facts of the 
case relied upon by him that on the defau < of 
the defendants in payment of the rent the 

laintiff there at first gave a notice on L-8- 
954 and in reply to the same the defen- 
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dants challenged the title of the plaintiff on 
26th August, 1954, as landlord of the house, 
and they claimed that they were the co- 
owners of the same. .In view of that dis- 
claimer the plaintiff did not think it neces- 
sary to give any further notice to determine 
the lease and instituted the suit giving rise 
to that appeal for eviction, recovery of ar- 
rear of rent and damages. 


It further appears that the learned 
Counsel appearing for the appellants in that 
case had fairly conceded that notice to quit 
under Sec. 106 of the Transfer of Property 
Act was not necessary when the tenant had 
denied the landlord’s title before the institu- 
tion of the suit. The position can be sum- 
marised in the following manner. If the dis- 
claimer is before the institution of the suit 
for eviction by denial of the plaintiff's title 
as landlord, then the question of © 
notice under Section 106 would hard- 
ly arise. But in the present case there 
was no denial of title of the plain- 
tiffs as landlords before the institution of the 
present suit which has-given rise to this ap- 
peal, and hence it was necessery to determine 
the tenancy ‘by giving the said notice. I am 
thus of the view that the decision relied 
upon cannot improve the case of the plain- 
tiff-landlords. 


‘ 10. Learned counsel for the appel- 
lant drew our attention to Abdul Sattar Mian 
v. Kailash Prasad, AIR 1966 Pat 98 in which 
Sahai, J., following the decision of the Full 
Bench in Niranjan Pal’s case, AIR 1964 Pat 
401 held that the lease in thet case not hav- 
ing been legally determined, the suit for evic- 
tion under Section 11 of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act was 
premature. For the reasons given above, the 
suit for eviction must be held to be prema- 
ture and that relief cannot be allowed to the 
plaintiffs. The plaintiffs wers however, en- 
titled to a decree for rent, as claimed. It ap- 
Beets that plaintiff No. 2, who was respon- 

ént No. 2, died during the pendency of this 
appeal but his heirs have been substituted in 
his place. 

Il. In the result, the appeal is al- 
lowed in part and the judgments and decrees 
of the Courts below are modified to this ex- 
tent that the claim for eviction of defendants 
1 to 8 is refused and plaintiff No. 1 and the 
substituted heirs of plaintiff No. 2 will be 
entitled to the costs of the trial Court and 
the lower appellate Court, as against defen- 
dant No. 1 so far as the claim for arrears of 
rent was concerned, The judgments and de- 
crees are affirmed in other respects. 


12. Parties will bear their own costs 
so far as this appeal is concerned. 


DUTTA, J.:— 18. I agree. I would 
like to add a few words. A lessor as such 
is not entitled to bring a suit for eviction as 


‘against a lessee so Jong as the lease subsists 


and has not terminated. Clauses (a) to (h) 
of Section 111 of the Transfer of Property 
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Act provides the various ways and the various 
circumstances in which a lease of immovable 
roperty is determined, Under clause (h), a 
[ewe can be determined on: the expiration of 
a notice to determine the same or to quit, or 
of intention to quit, the property leased, duly 
given by either party to the lease. Under 
this clause, both the ‘lessor and the lessee 
have a right to determine the lease by 
giving a notice in accordance with the provi- 
sions of Section 106 of the Act, but there 
has been some curtailment of this right in 
view of the provisions of Section 11 of the 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act, 1947. Mere failure to pay rent 
or merely causing deterioration of the build- 
ing does not ipso facto entitle the landlord 
to bring a suit for eviction, unless the lease 
has been determined in accordance with the 
provisions of Section 111 of the Transfer of 
Property Act. ia 


When there is either non-payment of rent 
or any material deterioration of the leasehold, 
the landlord may determine the lease by fol- 
lowing the procedure laid down in clause (h) 
of Section 111 by issuing a notice in ac- 
cordance with law. In certain cases such non- 
payment. or causing material: deterioration of 
the leasehold may also result in forfeiture 
of the tenancy in accordance with the pro- 
visions of clause (g) of Section 111. Under 
this clause, a tenancy is determined by for- 
feiture in case the lessee breaks an express 
condition which provides that .on breach 
thereof the lessor may re-enter, or in case the 
lessee renounces his character as such by set- 
ting up a title in a third person or by claim- 
ing title in himself, or the lessee is adjudicat- 
ed an insolvent and the lease provides that 
the lessor may re-enter on the happening of 
such event. Hence, if there is an express 
term in the contract that on non-payment of 
rent or on causing any material deterioration 
of the building the lessor would be entitled 
to re-enter, such non-payment of rent or 
causing of material deterioration of the build- 
ing may result in forfeiture of the tenancy. 


This clause is however subject to the 
Boy aoe that in any such case the lessor or 
is. transferee must give notice in writing 
to the lessee of his intention to determine the 
lease. It would follow, therefore, that in a 
case where an ejectment of the lessee is claim- 
ed on the ground of forfeiture, there can be 
no question of issue of a notice under Sec- 
tion 106 of the Transfer of Property Act, but 
where the ejectment is claimed not on the 
ground of forfeiture nor on any of the grounds 
mentioned. in clauses (a) to (f) of Section 111, 
the landlord will be entitled to bring a suit 
for ejectment only when the lease is deter- 
mined under clause (h), i.e., on the expiry of 
a notice in accordance with Section 106 of 
the Transfer of Property Act. Hence, in cases 
not governed by clauses (a) to (g), the cause 
of action for the landlord in bringing a suit 
for ejectment must be on the basis of deter- 
mination of the tenancy by issue of the re- 
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gued notice under Section 106, and the mere 
act that there has been non-payment of the 
rent or any material deterioration of the build- 
ing by the lessee does not entitle the landlord 
to institute any such suit. 


That being the position, the mere fact 
that the defendant had raised a plea denying 
the landlord’s title does not cure the defect 
regarding the maintainability of the suit on 
the ground that there has been no determi- 
nation of the tenancy itself by issue of pro- 
per notice under S. 106 of the Transfer of Pro- 
pty Act. In the circumstances, the mere 
act that the defendant did not take any 
specific plea in the written statement about 
non-service of the notice under Section 106 
and had merely raised a plea denying the title 
of the plaintiffs and setting up his own title 
to the property did not debar him from dis- 
puting the maintainability of the suit itself 
on the ground that the facts as mentioned in 
the plaint do not show that there has been 
any determination of the tenancy by issue of 
a notice under Section 106 of the Transfer 
of Property Act. I, therefore, agree with my 
learned brother that the contention that it is 
not open to the defendant to raise the plea 
that there has been no determination of the 
tenancy on account of the non-service of 
notice under Section 106 is quite untenable. 

Appeal partly allowed. 





AIR 1971 PATNA 114 (V 58 C 24) 

U. N. SINHA AND C. P. SINHA, W. 

Baijnath Prasad Singh, Petitioner v. The 
State of Bihar and others, Respondents. 

Civil Writ Juda. Case No. 196 of 1970, 
D/ 19-5-1970. 

Constitution of India, Article 226 — 
Proceedings for eviction under Bihar Publie 
Land Encroachment Act, 1956 pending 
against petitioner — Provisions of Sections 6 
and 19 of the Act declared ultra vires by 
High Court in a case — Application to au- 
thorities by petitioner to drop proceedings in 
view of High Court decision — Instructions 
by Government to get all land encroachment 
eases adjourned till there was decision of 
Supreme Court regarding vires of provisions 
— .Held, that the High Court had given a 
definite conclusion with respect to validity of 
Sections 6 and 19 of Act and the authority 
had to follow that decision without harassing 
the petitioner by keeping the ‘case pendin 
and occasionally adjourning it, (Para 2) 

Jagdish Pandey, Bijoy Bahadur Singh and 
Ramanand Pd. Yadav, for Petitioner; Shree- 
nath Singh (S. C. I), Tarakant Jha (S. C. I) 
and Debeshwar Pd. Jha, for Respondents. 

U. N. SINHA, J.:—— This application has 
been filed by the petitioner under Articles 
226 and 227 of the Constitution of India 
under the following circumstances: The 
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1971 Ramnildal v. 


Union of India had filed a case against the 
petitioner, for his eviction, under the prvi- 
sions of Bihar Public ‘Land Encroachment 
Act, and the case was numbered as L. E. ease 
No. 30 of 1967. The petitioner was served 
with a notice to show cause and he appecre 
in the case. The case is now pending in the 
Court of Land Reforms Deputy Collector, 
‘ Dinapore (Patna) since its institution. It is 
stated that the case was ready for disposal 
and during the pendency of the case this 
Court had declared Sections 6 and 19 of the 
Bihar Public Land Encroachment Act as vitra 
vires by its judgment and order dated the 
Ist April, 1969, passed in C. W. J. C. 1188 
of 1968 and others. 


It is stated that on the 12th June, 1569 
the petitioner filed an application praying hat 
the case may be dropped. It is stated -hat 
the petitioner had moved the authority on the 
decision of this Court for dropping the pro- 
ceeding and the case was ultimately adjourn- 
ed to the 16th December, 1969.. It is staced, 
further, that on the 16th December, 1369 
no one had appeared for the Union of India, 
but still the case was adjourned to the 4th 
April, 1970. The petitioner has filed Arne- 
xure 6, dated the 9th/10th June, 1969 isszed 
by the Deputy Secretary to the Government 
of Bihar in the Revenue Department to all 
the Collectors asking them to pray for bng 
adjournments to all pending cases under the 
Bihar Public Land Encroachment Act and 
keep the cases pending until the Supreme 
Court of India gives its decision in app 
against the judgment of this Court aforesaid. 
According to the petitioner, his case is being 
adjourned on the basis of these instructions, 
Therefore, the petitioner has come up to 
this Court praying that this Annexure be 
quashed. 


2. Learned Counsel for the petitioner 
has argued that the instructions contained in 
Annexure 6 should not have been followed for 
adjourning the case. Sri Shreenath Simgh 
appearing for the State of Bihar has contead- 
a that learned counsel for the petitioner ^as 
misinterpreted Annexure 6 in alleging that the 
Collectors haye been directed not to hear land 
encroachment cases, According to Sri Singh, 
Annexure 6 merely incorporated an order of 
the Government to all the Collectors to pray 
for adjournments and keep the cases pending. 
It is obvious that the petitioner is ben 
harassed when his case is kept pending en 
is being adjourned occasionally when the judg- 
ment of this Court has given a defirite 
conclusion with respect to validity of Sec- 
tions 6 and 19 of the Bihar Public Lend 
Encroachment Act, 1956. All authorises 
dealing with land encroachment cases must 
now follow this decision, and accordingly. it 
is directed that the Land Reforms Depaty 
Collector ,Dinapore, Patna, Respondent Wo. 
£ must dispose of the case filed against he 
petitioner within one month from the date 
of receipt of the record from this Court, in 
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accordance with law. The racord may be 
sent down expeditiously. The writ applica- 
tion is, therefore, allowed. In the circum- - 
stances of the case there will ke no order for 
costs, : 

C. P. SINHA, J.:—~ 3. I agree. 


Petition allowed. 





ATR 1971 PATNA 115 (V 58 C 25) . 
G. N. PRASAD AND WASIUDDIN, JJ. 


Ramniklal Kothari and another, Peti- 
tioners v.. Bhuneshwar Singh and others, 
Opposite Party. 

Criminal Revn. No. 2172 of 1968, D/- 
18-3-1970, from Order of Magistrate, Ist 
Class, Giridih, D/- 15-10-1968. 


_ (A) Criminal P. C, (1898), Section 146 
(1) — Reference to “Civil Court of compe- 
tent jurisdiction” —- Competency refers to ter- 
ritorial jurisdiction and not pecuniary jurisdic- 
tion — ATR 1968 Punj 301, Dissented .from. 

Compeloney of Civil Court as provided 
in Section 146 (1) consists only of its territorial 
jurisdiction and not pecuni jurisdiction. 
Sections 145 and 146 were amended by Act 


` 26 of 1955 with intention that there should 


be speedy disposal of the proceedings. The 
whole object of Legislature in BRA e the 
said amendments will be frustrated if the re- 
ferring Magistrate or the referred Civil Court 
were to embark an inquiry as to the valua- 
tion of the subject of Tan for the pur- 
pose of determining which Court is Civil 
Court of competent jurisdicticn in relation 
to oe proceeding, AIR 1958 Pat 808 
and AIR 1963 Pat 248 (FB), Foll.; AIR 1968 
Punj 801, Dissented from. (Para 


Though the legal position is that the re- 
ference made under Section 146 (1) takes 
the character of civil proceeding in the re- 
ferred Civil Court that does not mean that 
such civil proceeding must be governed in 
all respects by the procedure applicable to 
suit. The referring Magistrate’s position can- 
not be equated with that of a plaintiff who 
has to ascertain the pecuniary as well as the 
territorial jurisdiction of the Court where his 
suit would lie. AIR 1966 SC 1838, Explained. 

‘(Para 8) 


(B) Criminal P. C. (1898), Section 146 
(1) — Reference to Civil Court — Duty of 
enquiring Magistrate to apply his mind to the 
case before him — Magistrate, in statement 
of case prepared by him, referring to various 
documents on record and recording his in- 
ability to give specific finding as regards pos- 
session — Merely because he did not enter 
into detailed discussion of affidavits of wit- 
nesses would not mean that reference was 
made without making real effort to decide the 
question of possession, (Para 9) 


JN/JN/E465/70/MLD/M 
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(C) Criminal P, C. (1898), Section 146 
(1A) — Reference to Civil Court — Duty of 
Civil Court to consider ‘evidence on record’ 
— Evidence on record envisaged in the sec- 


tion refers to all materials which have been’ 


put in by parties in proceeding before En- 
quiring Magistrate — Civil Court is not only 
entitled but bound to peruse and consider ‘all 
such material and not only the documents 
which are formally proved, (Para 18) 


Cases Referred: Chronological Paras 

(1968) AIR 1968 Punj 301 (V 55) = 
1968 Cri LJ 971, Maharaj Kumar 
Gajbir Singh v. Maharaja Satbir Singh 6, 7 

(1966) AIR 1966 SC 1888.(V 53). = 
1966 Cri LJ 1514, Ram Chandra 
Aggarwal v. State of Uttar Pradesh 

(1965) AIR 1965 SC 1818 (V 52) = 
(1966) 1 SCR 190, Narayan Row v. 
Ishwarlal ' : 8 

(1968) AIR 1968 Pat 248 (V 50) = 
1963 BLJR 496 (FB), Raja Singh v. 
Mahendra Singh 

(1959) AIR 1959 All 467 (V 46) = 
1959. Cri LJ 912, Sheonath Prasad 
v. City Magistrate, Varanasi 

(1958) AIR 1958 Pat 808 (V 45) = 
1958 Cri LJ 796, Bodh Narain Prasad 
v. Deo Narain Singh 7, 8 

(1895) 22 Ind App 44 = ILR 17.All 
eee Tha Pershad -v. Sheikh 


6, 8 
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B. C. Ghose, S: B. N. Singh, S. K. Chat- 
topadhyaya P. K. Sinha, S. K. Ghose and 
Rama Pratap Singh No. 2, for Petitioners; Lal 


Narain Sinha, A. N. Sahay and Parimal Chan- . 


dra Das, for Opposite Party. | 


G. N. PRASAD, J.:— This application in 
revision is directed against the final order in 
a proceeding under Section 145, Code of Cri- 
minal Procedure, hereinafter 
‘tthe Code’, passed by a Magistrate exercising 
first class powers at Giridih on the 15th Octo- 
ber, 1968, in conformity with the decision of 
the Munsif of Giridih dated the 10th August, 
1968, to whom the question of possession 
over the subject of dispute was referred under 
sub-section (1) of Section 146 of the Code 
under the order of the Enquiring Magistrate 
dated the Ist June, 1967. The petitioners are 
the second party to the proceeding which was 
ordered to be drawn up on the 29/30th Sep- 
tember, 1966, while dealing with a proceeding 
under Section 144 of the Code which was 
drawn up against both the parties to the dis- 
pute on the 5th August, 1966. The subject 
of dispute was 387.30 acres of land (wrongly 
totalled as 388.00 acres) of coal bearing land 
situated towards the north of the Gomoh- 
Barkakhana Railway ` line in village -Turio, 
within the jurisdiction of Bermo police 
station, in the district of Hazaribagh. The 
former proprietor of the village was the Raja 
Bahadur of Ramgarh, whose estate ‘vested 
in the State of Bihar in 1958-54, 


2. The case of the first party was 
that they had entered into possession over 
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the entire land comprised in village Turio, 
measuring 2810 bighas or thereabouts, by 
virtue of a lease executed in their favour by 
the Raja Bahadur on the 26th February, 1946, 
and had begun mining operations under the 
name and style of Turio Colliery. The term 
of the lease was for three years, but they 


‘continued to hold over even after the expiry 


of the said term, except with respect to 600 
bighas out of the aforesaid 2810 bighas, which 


© they had released and allowed to be leased 


out to two other persons in order to avoid liti- 
gation and dispute, Out of the said area of 
600 bighas situated towards ‘the north 
of the Railway line, 100 bighas were 
subsequently leased out to one B. M. 
Dave and 500 bighas to Ramchandar 
Singh, the father of the second peti- 
tioner Gouri Shanker Singh. -.In the mean- 
time, the Raja Bahadur had assigned his inte- 
rest in the village to a company known as 
the Jharkhand Industries and Mines Limited. 
It was this company which had granted the 


‘lease to B. J. Dave and Ramchandar Singh 


as aforesaid- sometime in 1949. The posses- 
sion of the first party over the rest of the vil- 
lage continued as before. After the vesting 
of the estate, a series of litigations broke out 
between the Raja Bahadur and the State of 
Bihar. -In the meantime, the first party ap- 
plied to the State Government for being re- 
cognised as a mining lessee with respect to 
the area of 2210 .bighas, including the dis- 
puted 387.80 acres which lies contiguous to 
the 500 bighas, of which the second party 
were in possession by virtue of their ie 
from the company. In this connection there 
were various corréspondence between the 
first party and the State Government, which 
ultimately demanded the arrears of rent and 
royalty amounting to rupees one lac and odd 
from the first party, The first party paid the 
bulk of the arrears to the State Government 
and were paying the balance in stipulated 
instalments of Rs, 2,000/- per month, com- 


mencing from the 15th August, 1966.- In- 


June, 1966, the State Government recom- 
mended to the Central Government for grant 
of a mining lease to the first party, but before 
the approval of the Central Government was 
received, the police made a report of appre- 
hension of breach of the peace between the 
parties, whereupon a proceeding under Sec- 
tion 144 of the Code was drawn up in the 
first instance against the first party only, but 
subsequently against both the parties, on the 
5th August, 1966, as already stated, 


3. The case of the second party was 
that after the expiry of the term of the lease 
dated the 26th February, 1946, the first 
party were not in possession at all over the 


disputed area, nor had ey carried 
on any mining operations over the 
same. In 1949, three leases were executed 


by Jharkhand Industries and Mines Limited; 
one in favour of B. J. Dave in respect of 100 
bighas, another in favour of _Ramchandar 
Singh in respect of 500 bighas 


and ` 


ew 


1971 

the third in Fe i of z te First 
in respect of 500 bigkas. is leas= in 

Eee Ri the first party related 


to lands situated towards the south of the 
Railway line, while the lease in favou of 
the second party was in respect of - 

situated towards the north of the Rail~ay 
line. Since then the mining and prospeczing 
operations of the first party have been epn- 
fined to the aforesaid southern portion of =00 
bighas, whereas the second party as wel as 
B. J. Dave started coal mining operation: in 
their respective lease-hold lands situated on 
the north of the Railway line. The further 
case of the second party was that the disput- 
ed land lies in the immediaze surrounding of 
their tract of 500 bighas and so the members 
of the second party extended their possess.on 
over the disputed land by performing varius 
acts like dumping the extracted coal, ersct- 
ing sheds or Dhowrahs for coolies, inclines, 
shafts, etc. 
party was that it was they who had first ap- 
plied to the State Government for a lease of 
the disputed land, but the State Government 
were influenced by the first party, whose case 
was recommended to the Central Goven- 
ment. The second party, however, filec a 
-revision before the Central Government which 
was pending at the time when the present 
proceeding was drawn up. f 


4, Both parties’ put in written steze- 
ments of their respective claims to possession 
over the subject of dispute as well as dozu- 
ments and affidavits in support of their »es- 
pective cases. But the Enquiring Magistrete 
found himself unable to “give any specific 
findings as regards the possession of eitzer 
of the parties in respect _ of. the dispurad 
lands”. Hence, by his order dated the Ist 
June, 1967, he referred the.case “under S=c- 
tion 146 Criminal Procedure Code to fre 
learned Munsif, Giridih fcr favour of xis 
findings”, directing the parties to appear in 
the Court ‘of the leamed Munsif on the 26h 
‘June, 1967. 


5. Upon this reference, the learned 
Munsif went into the matter and ultimately 
came to the conclusion that the members of 
the first party were in possession over the 
disputed Jand on the date of the institution of 
the proceeding. On receipt of the finding of 
the lesa Munsif, the Magistrate passed t-e 
impugned order on the 15th October, 1963, 
in favour of the first party. Being thus ag- 
grieved, the second party have come up 30 
this Court in revision. Besides invoking tze 
revisional jurisdiction 
Sections 485 and 489 of the Code, the ped- 
tioners have also sought our interference by 
an appropriate writ under Article 227 of the 
Constitution, This course has been adopted 
by the petitioners in view of the decision -f 
the Full Bench in Raja Singh v. Mahend-a 
Singh, 1963 BLJR 496 = (ATR 1968 P=t 
248 FB), which lays down that in appropria 
cases, it is open to the High Court to intes- 
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. order on various grounds. 


The further case of the second’ 


of this Court under 
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fere with the finding of the Civil Court re- 
corded on a reference under Section 146 of 
the Code in exercise of its powers under Arti- 
cle 227-of the Constitution. 


6. Mr. B. C. Ghose appearing for the 
petitioners has assailed the validity of the 
He contends that 
the decision of the learned Munsif is void, 
and as a consequence, the fincl’ order in the- 
proceeding is fit to be quashed. According 
to Mr. Ghose, the reference which was made 
to the Munsif of Giridih was not a valid re- 
ference in accordance with law, inasmuch as 
it was not made to a Court of competent 
jurisdiction within the meaning of Section 146 
(1) of the Code. He says that it has been 
decided in another case in this Court, some- 
time in January 1970, that the veluation of 
the property is more than Rs. 20,000/, and 
as such the Munsif could have no pecuniary 
jurisdiction over the subject of dispute, In 
support of his contention that a Civil Court 
of competent jurisdiction for the purpose of 
Section 146 (1) of the Code must have not 
only territorial, but also pecuniary jurisdiction 
over the subject of dispute, Mr. Ghose relies 
upon Ram Chandra Aggarwal v. State of 
Uttar Pradesh, AIR 1966 SC 1888 and has 
also drawn. our attention to the decision of 
a learned Single Judge of the Punjab and 
Haryana High Court in Maharej Kumar Gaj- 
bir Singh v. Maharaja Satbir Singh, 1968 Cri 
LJ 971 = (AIR 1968 Punj 301). 


7. The precise question came up for 
decision before a Bench of this Court in Bodh 
Narain Prasad v. Deo Narain Singh, AIR 
1958 Pat 808. It was held that the compe- 
tency of the Civil Court as provided in Sec- 
tion 146 of the Code consists only of its terri- 
torial jurisdiction. As to Section 6 of the 
Code of Civil Procedure which deals with 
the pecuniary jurisdiction of Civil Courts, it 
was pointed out that its scope is limited to 
suits or to proceedings in continuation or aris- 
ing out of suits, and as to Section 141 there- 
of, reference was made to the interpretation 
put in Thakur Pershad v. Sheikh Fakir-ullah, 
(1895) 22 Ind App 44 (PC) by Lord Hob- 
house upon the corresponding section — Sec- 
tion 647 — of the Code of 1882, to the effect 
that the proceedings spoken of therein are 
meant to include “original matters in the 
nature of suits such as proceedings in proba- 
tes, guardianships, and so fo te Sagas "a 
A reference to a Civil Court under Sec- 
tion 146 (1) of the Code being neither a suit 
as contemplated by Section 6 nor a proceed- 
ing arising out of or in connection. with a 
suit within the meaning of Section 141 of 
the Code of Civil Procedure, it was held that 
it cannot be put to any limitation of pecu- 
niary jurisdiction. In course of his concur- 
ring judgment, Misra, J. (as he then was) 
added, if I may say so with respect, a weighty 
ground in support of this view in the follow- 
ing words: : 

“If this expression ‘Civil Court of compe- 
tent jurisdiction’ were to include pecuniary 
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jurisdiction as well, the referring Magistrate 
in: every case will have to determine the value 
of the subject-matter in dispute before him 
which may necessitate the recording of fresh 
evidence. It will, in any case, give rise to 
a new proceeding of.an incidental character 
which may be open to challenge in a Sakae 
Court. If the Civil Court to which the re- 
ference is made has to determine the issue, 
the position is worse still, as that Court after 
recording evidence on the point may have to 
transmit back the record to the Magistrate 
making the reference if it finds that it is 
beyond its pecuniary jurisdiction.” 


The force of these observations of Misra, J., 
will be appreciated if it is remembered that 
the intention of the Legislature in amending 
Sections 145 and 146 of the Code by Act 26 
of 1955 was that there should be speedy dis- 
posal of such proceedings. That is why a 
period of two months has been provided in 
Section 145 (4) and a period of three months 
has been indicated in Section 146 (1B). If 
the referring Magistrate or the referred’ Civil 
Court were to embark upon an inquiry as to 
the valuation of the subject of dispute for the 
purpose of determining which Court is the 
Civil Court of competent jurisdiction in rela- 
tion to a particular proceeding, then it will 
take years to make such a reference or to de- 
cide the dispute between the parties, remem- 
bering also the possibility in a majority cases 
of the question of valuation being taken to 
the High Court in revision against the deci- 
sion of the referring Magistrate or of the re- 
ferred Civil Court, and thereby the whole ob- 
ject of the Legislature in making the said 
amendments in the Code will be frustrated. 
Besides, the view taken in Bodh Narain’s case, 
AIR 1958 Pat 808 has been- approved by 
the Full Bench of this Court in Raja Singh’s 
case, 1968 BLJR 496 = (AIR 1963 Pat 248) 
(FB), to which I have made a reference above, 
In face of these decisions of this Court I would 
not be justified in accepting the opinion of 
the learned Single Judge in Gajbir Singh’s 
case, 1968 Cri LJ 971 = (AIR 1968 Punj 
801) who, incidentally, has given no reasons 
in support of the proposition that competent 
jurisdiction in Section 146 of the Code refers 
to territorial as well as pecuniary jurisdiction. 


8. Mr. Ghose contends- that the view 
expressed in the two Patna decisions referred 
to above must be deemed to have been over- 
tuled by the Supreme Court in AIR 1966 
SC 1888, In that case the only point which 
fell for decision before their Lordships was 
whether the District Judge had jurisdiction 
under Section 24 of the Code of Civil Proce- 
dure to transfer a reference made by the 
Magistrate under Section 146 of the Code to 
a particular Civil Court to another Civil 
Court, What had happened was that upon 
the application of one of the parties to the 
proceeding under Section 145 of the Code, 
the District Judge had transferred the refer- 
ence made under Section 146 from the Court 
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of Munsif A to the Court of Munsif B. The 
opposite party acquiesced in the order of 
transfer and Munsif B gave his finding in 
favour of the petitioner. But after the final 
order under Section 145 (6) was passed in his 
favour, the opposite party assailed the same 
in revision before the Sessions Court on two 
grounds; (i) that Munsif B. had no territorial 
jurisdiction over the subject-of dispute, and 


Gi) the order of transfer passed by the Dist- 


tict Judge was without jurisdiction. The Ses- 
these contentions on 
the ground that they were not raised earlier. 
In further revision before the Allahabad High 
Court, only one ground was pressed, namely, 
that Section 24 of the Code of Civil Proce- 
dure was not available in respect of a refer- 
ence under Section 146 (1) of the Code. But 
the High Court negativ this contention. 
Vphoning the decision of the High Court, 
their Lor aes of the Supreme Court point- 
ed out that the expression “proceeding” used 
in Section 24, Code of Civil Procedure, is 
not a term of art which has acquired a defi- 
nite meaning, and that in the context in which 


the word has been used in S. 24 (1) (b), it. 


must be given a comprehensive meaning so 
as to include within its ambit all maiters 
coming up before the Civil Court for judicial 
adjudication, and not confined to a civil pro- 
ceeding alone. Therefore, a proceeding 
before a_ Civil Court arising out of a refer- 
ence made to it under Section 146 (1) of the 
Code can be transferred by the District Judge 
under Section 24, Code of Civil Procedure, 
because it is in any case a proceeding. Their 
Lordships did not consider it necessary to 
decide whether it is also a civil proceeding to 
which the procedure for suits could be ap- 
plied with the aid of Section 141 of the Code 
of Civil Procedure, but pointed out that there 
is good authority for ibe that it is a civil 
proceeding as contemplated by Section 141, 
Civil Procedure Code. In course of their 
judgment, their Lordships commented upon an 
earlier decision of the same High Court in 
Sri Sheonath Prasad v. City Magistrate, Vara- 
nasi, AIR 1959 All 467, which _ proceeded 
upon the footing that the proceeding before 
the Civil Court on a reference under Sec- 
tion 146 (1) of the Code was not a civil pro- 
ceeding and made the following observation 
upon which Mr. Ghose particularly relied: 


“The decision ignores the vast body of 
authority which is to the effect that when a 
legal right is in dispute and the ordinary 
Courts of the country are seized of such 
dispute the Courts are governed by the 
ordinary rules of procedure applicable to 
them....We would also like to refer to the 
decision of this Court in Narayan Row v. 
Ishwar Lal, AIR 1965 SC 1818 in which it 
was held that there is no reason for, restrict- 
ing the expression ‘Civil Proceedings’ only to 
those proceedings which arise out of civil 
suits or proceedings which are tried as civil 
suits.” : 


\ 
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Upon this pronouncement, it must follow -hat 
the view expressed in the Patna decixons 
that the proceeding in the Civil Court upon 
a reference made to it under Section 14€ (1) 
of the Code continues to be criminal proceed- 
ing must be deemed to have been overruled. 
But it would not be right to take this pro- 
nouncement as laying down that such a civil 
pocceding must be governed in all respzcts 
y the procedure applicable to suits. For 
example, a reference of this nature canot 
be dismissed for default under Order IZ of 
the Code of Civil Procedure. Nor caz it 
be returned without adjudication for preen- 
tation before another Court. As a matter of 
fact, their Lordships were not construing the 
meaning of the expression “Civil Courts of 
competent jurisdiction” which occurs in Sec- 
tion 146 (1) of the Code, and have not 
decided that it takes within its ambit both 
the territorial and the pecuniary jurisdictions 
of the referred Civil Court. A reference 
made by a Magistrate under this section 
cannot be treated as having been instituted 
as envisaged in Section 15, Code of Civil 
Procedure, which enjoins that: 


“Every suit shall be instituted in the 

Court of the lowest grade competent to try 
it.” 
' |The referring Magistrate’s position cannot be 
equated with that of a plaintiff who haz to 
ascertain the pecuniary as well as the terri- 
torial jurisdiction of the Court where his 
suit would lie. - The ground given by Mara, 
J. in Bodh Narain’s case, AIR 1958 Pat 308, 
for holding that the concept of pecun/ary 
jurisdiction cannot be brought in for the 
purpose of construing the meaning of ‘he 
expression ‘Civil Court of competent juris- 
diction’ is in no way inconsistent with the 
legal position that a reference made urder 
Section 146 a) of the Code takes -he 
character of civil proceeding in the refered 
Civil Court. J, therefore, hold that -he 
Supreme Court decision, upon which Mr. 
Ghose has relied, cannot be regarded as 
having overruled the view expressed in the 
decisions of this Court referred to abzve 
that the competency of the Civil Court as 
provided in Section 146 of the Code is 
limited to its territorial jurisdiction only. I 
am, therefore, unable to uphold the conten- 
tion of Mr. Ghose that the impugned order 
is invalid on the ground that the valuation 
of the subject of dispute has been found to 
be more than Rs. 20,000. 


9. Mr. Ghose has also assailed the 
validity of the reference made by the Masis- 
trate under Section 146 (1) of the Code ən 
the ground that it was made by him wäh- 
out making a real effort to decide which of 
the rival parties were in possession over the 
subject of dispute on the materials placed 
before him. It is quite, as held in several 
decisions of this Court, that the Magistr=te 
is not justified in making a reference uncer 
Section 146 (1) mechanically or with a vEw 
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to shirking his own responsibility but must 
first make a serious effort to come to his 
own conclusion upon the materials placed . 
before him, and it is only then that he can 
make a reference to the Civil Court if he finds 
himself unable to come to a decision as to 
which of the parties before him is in posses- 
sion. But upon a perusal of the statement 
of the case drawn up by the learned Magis- 
trate on the Ist June, 1967, I am unable 
to hold that he had made the reference 
mechanically or without making eny serious 
effort to arrive at his own conclusion upon 
the disputed question of possession. He 
had referred to the various documents in 
support of the cases of the respective parties 
and then recorded his inability to give any 
specific finding as regards possession of either 
of the parties in respect of the disputed 
land. He did not enter into a detailed dis- 
cussion of the affidavit of witnesses as he 
felt that it would not be right to “allow 
the determination of the issu2 in the pre- 
sent case to be unduly influsnced by the 
affidavit”, which “provide a picture of oath 
against oath and they did not provide a 
satisfactory key to the intricate problem 
which is posed by the instant proceeding”. 
It is, no doubt, true that under the law, 
as it now stands, it is the duty cf the En- 
quiring Magistrate to apply his mind to such 
affidavits and not to dismiss them from con- 
sideration merely by observing that they 
provide a picture of oath against oath. But 
it is equally true that the affidavits cannot 
e made the sole criterion of decision in a 
complicated case or read in isolation with 
the documents and other materials brought 
on the record, The effect of the mate- 
rials, including documents and affidavits, has 
to be taken into consideration for the pur- 
pose of pegs at a satisfactory decision on 
the question of possession raised in the pro- 
ceeding. Having gone through the state- 
ment of the case prepared by the learned 
Magistrate, I am unable to hold that he had 
made no serious effort to come to his own 
decision or that he had made the reference 
mechanically or to shirk his own responsibi- 


10. Turning to the decision of the 
learned Munsif, Mr. Ghose has raised a 
similar argument upon the discussion of the 
affidavits made by him. In regard to the 
affidavits, the Munsif has mads the follow- 
ing observations: 


“Both the parties have filed affidavits of 
good many persons. All of them are stereo- 
typed character with little to distinguish 
the one from the other except the address 
of the deponents. Each set of deponents 
has supported the possession of the party 
concerned in a parrot like marmer. So the 
deponents of the respective side appear to 
be partisans. It may be noted that both 
the parties are colliery owners. They would 
be evidently employing the residents of the 
locality in their coal fields, So it is easy 
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for each party to influence some persons of 
the area to support the possession over the 
disputed land. Therefore, I am not inclin- 
ed to attach any importance to the affida- 
vit evidence. Even if the affidavits be taken 
on their face value, the position would be 
that the oral evidence of possession would 


be quite balanced, there being oath against 
oath. The balance then will have to be 
tilted by other circumstances. As shown 


above, the other circumstances point to the 
ossession of the first party and so it has to 
upheld in this proceeding.” 


In my judgment, | in the circumstances of 
the present case, this represents an adequate 
consideration of the affidavits of the par- 
ties. Unless the Munsif had applied his 
mind to the affidavits, he would not have 
` been in a position to note their stereotyped 
character or that each set of deponents had 
supported the possession of the party con- 
cerned in a parrot-like manner. In a case 
where oral evidence of either side is equal- 
ly balanced, it is not unreasonable for a 
Court to accept the evidence of one side in 
preference to the oral evidence of the other 
side in the light of the other materials and 
circumstances appearing on the record. I, 
therefore, hold that there is no substance in 
the pioner made by- Mr. Ghose against 
the dis 


cussion of the affidavits made by the - 


learned Munsif. 


ll.. The more serious grievance of 
Mr. Ghose against the judgment of the learn- 
ed Munsif is that his finding of possession 
in favour of the first party is inconsistent 
with the case put forward by them to the 
effect that they had continued to hold over 
the disputed land even after 
the term of their lease dated the 26th Feb- 
ruary, 1946, The argument of Mr. Ghose 
is that in the context of the case of holding 
over set up by the first party, it was not 
open to the learned Munsif to proceed upon 
the footing that the first party were in 
session as trespassers. In paragraph 9 of his 
order, the learned Munsif has dealt with 
the matter in the following manner: 


“Thus, the position that emerges from 
the foregoing is that the claim of each party 
is one of illegal, unauthorised or wrongful 
possession. The members of the first party 
could be rightfully in possession over only 
500 bighas south of the railway line. Like- 
wise the second party could be rightfully 
in possession over only 500 bighas north of 
the railway line. y_ possession over 
any portion beyond the aforesaid area would 
be evidently unlawful. The members of 


the second party have minced matters ‘in’ 


this behalf. They have outspokenly assert- 
ed that in course of mining operations with- 
in their legal leasehold, they extended their 
possession over the adjacent and surround- 
ing disputed land. In other words, they 
trespassed upon it. It is the members of 
the first party who have endeavoured to im- 
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pat a legal colour by claiming to be tenants 
olding over. But as shown above, they 
cannot be held to have that status and, 
therefore, they too would be rank trespassers. 
As such, in this proceeding, the possession. 
of one or the other trespasser has to be de- 
termined.” r 

I do not, however, think that this approach 
is inconsistent with the case of actual pos- 
session set up by the first party, The sta- 
tus which they claimed in respect of the 
disputed land could not affect the factum 
of their possession over it, What the Munsif 
was concerned with was the question of ac- 
tual possession, and not with the right of 
Possession set up by the first party. A per- 
son may be found to be in actual posses- 
sion even though he may have no legal right 
to such possession, I, therefore, see no in- 
consistency between the case put forward 
by- the first party and the finding recorded 
by the Munsif. . 

12. Mr. Ghose then contends that 
having found the first party to be rank 
trespassers, the learned Munsif was. not en- 
titled to hold on the basis of certain letters 
put in by the first party that the rightful 
owner, namely, the State Government had 
oooga their possession over the dis- 
puted land. There are two such letters on 
record; one dated the 14th February, 1966, ` 
addressed by the District Mining Officer to 
the first party, calling upon them to explain 
as to why they had started working of coal ` 
to the north of the railway line where the 
land was virgin during his last inspection, 
and the other dated the 17th June, 1966 ad- 
dressed by the State Government recom- 
mending to the Central Government for 
grant of mining lease to the first party in 
respect of 1710 bighas, including the dis- 


-puted land, in village Turio. ` Dealing with 


m first letter, the learned Munsif observ- 
ed: 

“This shows that much before the com- 
mencement of the present proceeding, the 
first party started. coal extracting work on 
the north of the railway line.” 

with regard to the second letter, the 
Munsif has made the following observation: 

“It has been clearly stated in this let- 
ter that the area is in working possession 
of the first party and that they have been 
paying rent and royalty for the whole of it. 
Thus, the rightful. owner has acknowledged 
the possession of ‘the first party over the 
whole area of V. Turio except the 600 bighas 
included in the lease of second. party and 
of B. J. Dave. The disputed land admittedly 
falls within that area and therefore their 
possession over the disputed land was also 
acknowledged.” f ; 
Here again, I can see no inconsistency in the 
discussion of the learned Munsif. These let- 
ters by themselves could not confer any 
tenancy status to the first party. What they 
showed was that the State Government ac- 
cepted the fact that the first party were in 
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possession over the disputed land did not 
propose to take any steps for evicting them 
therefrom. They had also- started faking 
rent and royalty from the first party in anti- 
cipation of the grant of a formal lease to 
them with the sanction of the Central Gov- 
ernment. Upon these materials, the ‘earn- 
ed Munsif was amply justified in uphclding 
the claim of actual possession whick the 
first party had put forward in the proceed- 
ing. The Munsif was not concerned with 
determining the legal status of the party in 
possession. This contention of Mr. Ghose 
is, therefore, entirely without force, 


13. Mr. Ghose finally contends thať 
the letters referred to above should not have 
been looked into as they were inadmissible 
in evidence, not having been proved as re- 
quired -by the Evidence Act. 
relies: in this connection upon sub-sec, (1A) 
of Section 146 of the Code which erjoins 
that for the purpose of deciding the ques- 
tion of possession referred to it, the Civil 
Court shall “peruse the evidence on_ record 
and take such further evidence as may be 
produced by the parties respectively, con- 
sider the effect of all such evidence”, be- 
sides hearing the parties. “evi- 
dence” used at three places in sub-section (1A) 
indicates, as Mr. Ghose contends, that the 
Civil Court is entitled to look into only such 
documents as are formally proved in accord- 
ance with the rules of proof of documents 
contained in the Evidence Act. - This ergu- 
ment overlooks the definition of “Evidence” 
which is to be found in Section 8 of the 
Evidence Act. 
“Evidence” means and includes (1) all s-ate- 
ments which. the Court permits or requires 
to be made before it by witnesses, in zela- 
tion to matters of fact under inquiry; such 
statements are called oral evidence; (2) all 
documents produced for the inspection: of the 
Court; such documents are called documen- 
tary evidence. It is quite clear, therefore, 
that the letters relied upon by the first party 
were evidence on record which the Mrnsif 
was not only entitled but bound to pe-use 
and) consider their effect as required by 
sub-section (1A) of Section 146 of the Code, 
Even under the Evidence Act, formal p-oof 
of documents can be waived. Therebre, 
a document cannot cease to be a piece of 
evidence unless it has been formally proved, 
Sub-section (1A) speaks of ‘evidence’, and 
mot of ‘proof of documentary evidence’, Be- 
sides “the evidence on record” envisaged a 
sub-section (1A) has reference to the 
materials which have been put in by the 
parties in the proceeding before the Enquir- 
ing Magistrate in accordance with sub-cec- 
tion (4) of Section 145. . These letters were, 
therefore, “the evidence on record” which 
the Munsif was bound to peruse and conmsi- 
der while dealing with the reference made 
to him under Section 146 (1). He would 
mot have been justified in rejecting them as 
inadmissible, particularly when the petitioners 
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The word “evi-. 


According to that defini-ion, ` 


- order is applicable. 
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raised no objection before him that they 
could . not e looked into or considered 


without being formally proved. I, therefore, 

overrule this contention of Mr. Ghose and 

hold that the decision of the learned Munsif 

is not vitiated on the ground that it has been 

arrived, at où the basis of inadmissible evi- 
ence. a 


14, For the foregoing reasons, J 
have come to the conclusion that no ground 
has been made out for interference with 
the impugned order. The application is, 
accordingly, dismissed. i: 

- WASIUDDIN, J.:— 15. I agree. 

. Application dismissed. 
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Shivdhari Gope and others, Petitioners 
y. Anant Poddar and others, Opposite Party. 


Civil Revn. No. 168 of 1969, D/- 18-4- 
1970, from order of S. f., Begusarai, D/- 
5-12-1968, 


~ (A) Civil P. C. (1908), Section 104 (1) 
(h), Order 21, Rule 82 (1) — Application 
under Order 21, Rule 32 (1), Civil P. C. 
for alleged contravention of injunction order 
— Prayer made for arrest and detention of 
judgment-debtors in civil prison and attach- 
ment of certain properties specified — Order 
of court directing attachment of specified 
properties on failure to remove structures — 
Held, that the order was passed in execu- 
tion of a decree and the provisions of Sec- 
tion 104 (1) (h) was not attracted to the 
case, (Para 3) 


(B) Civil P. C. (1908), Section 47 and 
Order 21, Rule 82 — Order passed by Court 
under Order 21, Rule 32 (1) relates to exe- 
cution and satisfaction of a decree between 
the parties to the suit and as such the pro- 
visions of Section 47 are attracted and the 
AIR 1985 All 480, Fol- 

(Para 4) 


Paras 


lowed. 


Cases Referred: Chronolagical 
(1938) AIR 19388 All 416 (V 25) = 
as (1988) All 678, Angad v. Madho 
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(1988) AIR 1988 Pat 522 (V 25) = 
1988 Pat WN 625, Toon Lal v. 
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1985 All LJ 416, Nawab Singh 
v. Mithu Lal 
(1934) AIR 1934 Cal 402 (V 21) = 
88 Cal WN 101, Ram Chandra 
Naskar v. Narendra Nath Bose 4 
M/s. Kailash Roy, Jugal Kishore Pra- 
sad and Rajendra Kishore Prasad, for Peti- 
tioners; M/s. K. K. Sinha, Mehendra Pra- 
sad Sinha and Parmanand Sharan Sinha, 
for Opposite Party. 
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S. N. P. SINGH, J.:— This civil revi- 
sion application has been filed by the judg- 
ment-debtors first party and it arises out of 
an order dated the 24th of August, 1968, 
passed by the learned Munsif, 2nd Court, 
Begusarai, in Execution Case No. 12 of 1966. 


2. The relevant facts may be brief- 
ly stated as follows. Badri Poddar, father 
of Anant Poddar and Dwarka Poddar (op- 
posite parties 1 and 2 respectively), institut- 
ed Title Suit No. 95/27 of 1951/1952 in 
the Court of the Second Munsif, Begusarai, 
against Sitaram Gope, father of the peti- 
tioners, and Local Board, Begusarai, claim- 
ing declaration of title and confirmation of 
possession in respect of 15 dhurs of land 
out of Plot No. 3354. He also sought the 
relief of pommeneo: injunction restraining 
the defendants from interfering with his pos- 
session. It appears that the original plaintiff 
and Sitaram Gope (defendant No. 2) died 
during the pendency of the suit and they 
` were substituted by their legal heirs. The 
suit was decreed by the trial Court and the 
possession of the plaintiffs was confirmed. 
The defendants were restrained: perpetually 
from interfering with the possession of the 
plaintiffs over the suit land. The decree 


passed by: the trial Court was ultimately 
affirmed by this Court in Second Appeal 
No. 84 of 1961. à 


On the 12th of March, 1966, the de- 
cree-holders ope party filed an applica- 
_ tion under Order 21, Rule 32 (1) of the Code 
of Civil Procedure which was numbered as 
Execution Case No, 12 of 1966. In that 
application they alleged that after the pass- 
ing of the decree the judgment-debtors in- 
terfered with the possession of the decree- 
holders and they put certain structures on 
plot No, 8354-and thereby disobeyed the 
order of permanent injunction. Accordingly 
a prayer was made for arrest and detention 
of the judgment-debtors in Civil prison and 
for attachment of certain moveable proper- 
ties specified in Schedule I of the petition. 
As it appears from the order of the learned 
Munsif, the fodement ovr took the plea 
of limitation and maintainability of the “ep 
lication filed by the decree-holders. e 
leaned Munsif decided the question of limi- 
tation separately by some previous order. 


In his order dated the 24th of August, 
1968, he decided the question of maintaina- 
bility and considered the merit of the appli- 
cation.” He held that the application was 
maintainable and the judgment-debtors were 
guilty of civil contempt. Accordingly he 
passed an order directing the attachment of 
the movable properties mentioned in Sche- 
dule I of the application filed by the decree- 
holders on failure of the petitioners to re- 
move the structures within three months of 
the date of the order. The learned Munsif 
passed the above order under sub-clause (1) 
of Order 21, Rule 32 of the Code of Civil 
Procedure. Being aggrieved by this order 
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the petitioners filed an appeal in the court 
of the Subordinate Judge at Begusarai and 
the same' was numbered as Miscellaneous 
Appeal No, 33 of 1968. On the 5th of 
December, 1968, the learned Subordinate 
Judge dismissed the appeal summarily on the 
ground that it was not maintainable, The 
petitioners then filed this civil revision in 
this Court. f 
3. _ The only point which has been 

canvassed in this Court is the question whe- 
ther an appeal was maintainable against the 
order passed by the Munsif. Mr. Kailash 
Roy, learned Counsel appearing for the peti- 
tioners, in the first instance, urged that an 
appeal is maintainable under Section 104 (1) 
(h) of the Code of Civil Procedure. There 
does not appear to be any substance in this 
contention, As provided under sub-cl. (h) 
of Section 104 (1), an appeal lies from an 
order under any of the provisions of the 
Code imposing a fine or directing the arrest 
or detention in the civil prison of any per- 
son except where such arrest or detention is 
in execution of a decree. In the instant case 
the learned Munsif did not pass an order 
directing the arrest or detention of .the peti- 
tioners in civil prison although a prayer for 
the same had been made by the decree- 
holders. The order of the Munsif cannot 
be interpreted as an order,imposing a fine on 
the lor el nah The order in question 
is sim an order of attachment of certain 
moveable properties, There is yet another 
difficulty in holding that that the order will 
come within the scope of cl, (h) of S. 104 (1) 
of the Code of Civil Procedure inasmuch as,| , 
for the reasons which I am going to state 
pen. the order must be held to have 
een passed in execution of a decree. The 
provision of sub-clause (h) of Section 104 (1) 
is, therefore, not attracted. 


4. Learned counsel appearing for 
the petitioners next contended that an order ` 
passed by a Court under Rule 32 (1) of 
Order 21 relates to execution and satisfac- 
tion of a decree between the parties to the 
suit and as such the provisions of Section 47 
of the Code of Civil Procedure will be at- 
tracted and the order will be appealable. 
The above contention raised on behalf of the 
petitioners has substance and it must be ac- 
cepted. Provisions for different modes of 
execution for different types of decrees have 
been made in Rules 80 to 86 of Order 21. 
Rule 32 (1) of Order 21 provides, inter alia, 
that in a case of a decree for injunction if 
a party against whom a decree has been 
passed has had an opportunity of obeying 
the decree but he has wilfully failed to obey 
it, the decree may be enforced by his deten- 
tion in the civil prison or by the attachment 
of his property or by both. It is manifest 
that an order passed under sub-rule (1) is 
an order relating to the execution of the de- 
cree and such an order will come within the 
ambit of Section 47 of the Code of Civil 
Procedure. Mr. K. K, Sinha, learned coun- 
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sel appearing for the decree-holders oppo- 
site party could not cite any direct décision 
in support of his contention that suci an 
order will not come within the purview of 
Section 47 of the Code of Civil Procedure 
and as such it will not be appealable, 


-Learned counsel, however, referred to 
the decisions in the cases of Ram Chendra 
Naskar v. Narendra Nath Bose, AIR 1934 
Cal 402, Toon Lal v. Sonoo Lall, AIR 1988 
Pat 522 and Angad v. Madho Ram, AIR 
1988 All 416 and submitted on the basis of 
those decisions that the remedies of the de- 
cree-holders in a case of violation of prohi- 
bitory injunction are twofold, namely, to 
file a fresh suit and to file an application 
under Rule 82 (1) of Order 21 of the Code 
of Civil Procedure for the enforcement of 
the decree by arrest and detention of the 
judgment-debtors in the civil prison or by 
attachment of their property or by both. 
Thus, according to learned counsel, wher the 
decree-holders have a remedy by way >f a 
suit, an order passed under Rule 82 (I) of 


Order 21 cannot be held to be an cder’ 


relating to the execution or satisfaction of 
the decree within the meaning of Section 47 
of the Code of Civil Procedure and it will 
not come within its ambit. It is not pos- 
sible to accept this contention of leaned 
counsel. In the first place, in the cases, 
which have been relied upon by Mr. Sinha, 
appeals had been entertained, 


In none of the cases there is even a 
casual observation that no appeal is main- 
tainable against an order passed under 
Rule 82 (1) of Order 21. Secondly, even if 
some relief can be granted to the decree- 
holder in a suit filed: by him when an o-der 
of injunction has been violated, it cannot be 
held that the decree-holder can get the same 
relief in a suit, viz., the enforcement of the 
decree, which he would get by filing an ap- 

lication under Order 21, Rule 32 (1). In- 
eed, it has not been held in any of the 
cases that a decree-holder can get the same 
relief in a suit filed by him which he can 
get by filing an application under Order 21, 
Rule 82 (1), To support his contention -hat 
an order passed under Rule 32 (1) of 
Order 21 is an order relating to the execu- 
tion of the decree and will come within the 
ambit of Section 47, Mr. Kailash Roy refer- 
red to a number of decisions. I do not con- 
sider it necessary to refer to all the d=ci- 
sions which have been cited by Mr. Roy. 

I would only refer to the decision in 
the case of Nawab Singh v. Mithu Lal, AIR 
1985 All 480. There is a great simila-ity 
between the facts of that case and the fects 
of the instant case. In that case it was sb- 
served as follows: - 

“There is a specific provision in O, 21 
R. 82, Civil P. C., which provides for the 
execution of a decree for injunction. It 
is futile to argue therefore that the only 
remedy of a_ decree-holder is to bring a 
separate suit for damages, 
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_ on the 12th November 1968. It has 
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Under sub-rule (1) a decree for infunc- 

tion can be executed by the detention of 
the judgment-debtor in: civil prison or by 
the attachment of his property or by both. 
This provision obviously applies to both 
kinds of: decrees whether they be for an in- 
junction ordering the defendant to do some- ` 
thing or for restraining him or prohibiting 
him from doing something.” 
The above observation in that case fully 
supports the view that an application under 
Order 21, Rule 32 is an application relating 
to the execution of a decree, 


5. For the reasons stated above, I 
hold that the appeal was maintainable and 
the learned Subordinate Judge failed to ex- 
ercise his jurisdiction in dismissing the appeal 
in limine on the ground ‘that it was not 
maintainable, Accordingly I allow i 
application, set aside the order. of the learn- 
ed Subordinate Judge and send back the 
case on remand to him for disposal of the 
appeal (Miscellaneous Appeal No. 83 of 1968) 
on merit in- accordance with law. There 
will be no order as to costs of this Court. 

SARWAR ALI, J.:— 6. I agree. 

Case remanded. 
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N. L. UNTWALIA, J. 

Rajniti Prasad and others, Petitioners v. 

Banarsi Prasad and others, Opposite Party. 

Civil Revn. No. 385 of 1969, D/- 6-5- 
1970, from order of Sub-J., Monghyr, D/- 
8-4-1969. . 

Civil P, C. (1908), Sections 151, 104, 
Order 9, Rule 3 — Dismissal of application 
under Order 9, Rule 18 as Talbana etc., for 
issue of notice not filed — It is not a dis- 
missal for non-appearance of applicants at 
the time of hearing — Such a dismissal must 
be attributed to the exercise of inherent 
power — Order of dismissal is not appeal- 
able but it can be recalled in exercise of in- 
herent power if proper case is made out, AIR 
1959 Pat 121 (FB), Dist. (Para 2) 


Cases Referred: Chronological Paras 
(1959) AIR 1959 Pat 121 (V 46) = 
ILR 87 Pat 1548 (FB), Doma 
Choudhary v. Ram Naresh Lal 


J. C. Sinha, Udaya Sinhe and Lakhan 
Kumar Singh, for Petitioners; Sachidananda 
and Manmohan, for Opposite Party. 

ORDER:— The miscellaneous case filed 
by the opposite party under Order IX R. 18 
of the Code of Civil Procedure (hereinafter 
called the Code) was dismissed for sa es 
een 
restored at their instance in the exercise of 
the inherent power of the Court. The plain- 
tiffs have come up in revision. 

s The point urged on, behalf of the 
plaintiff-petitioners is that in view of the 
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Full Bench decision of this Court in the 
case of Doma Choudhary v. Ram Naresh 
Lal, AIR 1959 Pat 121, the Court below 
had no power to restore the miscellaneous 
case dismissed for default in exercise -of- its 
inherent power,-as the order dismissing the 
case was appealable. In my opinion, the 
contention, on the facts of this case,. is not 
sound, The applicants under Order IX, 
Rule 18, of the Code had applied for amend- 
ment of their petition. They were directed 
to move this petition, They failed to move 
this petition on the 12th November, 1968. 
For this the petition could be dismissed, 
but not the miscellaneous case itself. Then 
the other default was that the Talbana etc., 
for issue of notice of the miscellaneous case, 
as required by previous several orders, was 
not filed. The miscellaneous case, surely, 
could be dismissed for this default, but, 
then, in my opinoin, this is not a dismissal 
of the miscellaneous case for the non-ap- 
pearance of the applicants at the time of the 
hearing, when the case was called out for 
hearing. This dismissal. is just like a dis- 
missal of the case under Order IX, Rule 8 
of the Code, although it is not expressly so. 
There is no other rule and, therefore, the 
dismissal must be attributed to the exercise 
of the inherent power of the Court, That 
being so, such an order of dismissal is not 
appealable, and.this order of dismissal can 
be recalled in exercise of the inherent power 
of the Court, if proper case has been made 
out, and such a case has (not Ed.) been made 
out, in the opinion of the Court below. 


‘8. In the © result, the 
fails and is dismissed, but there 
order as.to costs, 





application 
ill be no 


Revision dismissed. 
haua 


AIR 1971 PATNA 124 (V 58 C 28) 
K. B. N. SINGH AND P. K. BANERJI, y. 
Sheojanam Prasad and another, Appel- 


lants v. Sumant Prasad Jain and others, Res- | 


pondents, 


Criminal Appeals Nos. 48 and 87 of 
1966, D/- 10-4-1969 against order of 2nd 
Addl. S. J. Arrah and 6th Asstt. S. J., Mu- 
zaffarpur, D/- 5-4-1966 and 4-8-1966, res- 
_pectively. 


(A) Criminal P, C. (1898), Section 431 

— Appeal against acquittal in a case insti- 
tuted on private complaint — Death of sole 
appellant — Appeal does not abate — No 
provision for substitution in place of deceas- 
ed — Appeal to be disposed of under Sec- 
tion 423, AIR 1964 SC 1645 and AIR 1964 
Cal 64 and AIR 1959 SC 144, Rel. on; AIR 
1958 Mad 624, Distinguished. (Paras 10, 
‘ 13, 17, 18 and 41) 


(B) Penal Code (1860), Section 481 — 
Using false property mark — Ingredients of. 


~~ KM/CN/F582/69/VSS/G 
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If a person uses a certain mark to indi- 
cate to customers that they will thus have 
benefit of his skill in selection, such mark 
is property mark and not trade mark. 


Where an accused puts on an article 


_the mark of another maker with intention 


that purchasers may be induced to believe 
that the article was made by such other 
maker the offence is under Section 481. 
(Paras 81 and 82) 
(C) Penal Code (1860), Sections 482 
and 486 — Substance and not the form of 
accusation is relevant. i 
Where the complainant clearly stated 
that the offences were under Sections 482 
and 486, loose use of the words “trade mark” 
at places in the complaint’ and in evidence 
ill-not render the accusation as one of in- 
(Para 26) 
(1860), Section 486 


fringement of trade mark. 
(D) Penal Code 


read with Section 28, Explanation 2 — Sel- 


ling goodi with counterfeit property mark 
— Onus. 

If accused failed to discharge burden 
of porig absence of intention, he will be 
held ‘to have the necessary knowledge. AIR 
1960 SC 669, Rel. on, (Para 83) 

(E) Penal Code (1860), Sections 879 
and 144 — Theft of crop by accused armed 
we deadly weapons — Proof of and con- 

ction. j i 


Where the parties dispute their respec- 
tive title over land and the complainant 
failed to prove possession of land or that be 
had grown the crop alleged to have been 
harvested by accused, the accused could not 
be convicted under Sections 879 and 144. 

_ (Para 48) 
Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1645 .(V 51) = 
1964 (2) Cri LJ 598, Gajapath Rao 
__v, State of A. P. 
(1964) ATR 1964 Cal 64 (V 51) = 
1964 (1) Cri LJ 186, Manilal 
__ Shamanta v. Robin Ghosh 
(1960) AIR 1960 SC 669 (V 47) =. 
1960 BLJR 337 = 1960 Cri LJ 
1017, State of U. P. v. Hafiz Mohd. 
__ Ismail 
(1959) AIR 1959 SC 144 (V 46) = 
1959 Cri LJ 256, Pranab Kumar 
v. State of W. B. : . 15 
(1958) AIR 1958 Mad 624 (V 45) = 
1958 Cri LJ 1488, Thothan v. 
Murugan 16 

Prem Shankar Sahay (in Cri, Appeal 
No. 43 of 1966) and Baidyanath Pd. No. 2 
and Radha Krishna Pd. (in Cr. Appeal No. 87 
of 1966), for Appellants; Purnendu Narain 
(in Cri. Appeal No. 43 of 1966) and Mohd. 
Khaleel (in Cri. Appeal No. 37 of 1966), for 
Respondents. 


P. K. BANERJI, J.:— These two ap- 
eals have been preferred under Section 417 
3) of the Code of Criminal Procedure (here- 

inafter referred to as the Code) against the 
orders of acquittal passed, They arise out 
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of two different cases decided by separate 
judgment, but they have been hearc one 
after the other as common question of law, 
namely, whether the prayer for substicution 
of the legal representative of the deceased 
complainant-appellant to prosecute the ap- 
peal admitted. under Section 417 (8) cf the 
Code in the High Court can be allowed and 
also whether on the death of the appsllant 
in such an appeal the nepal abates, are in- 
volved in both the appeals though on other 
facts they differ; boih the appeals will be 
disposed of by this judgment. 


Cr. Appeal No. 43 of 1966, 


2. This appeal arises out of the fol- 
lowing facts: 


One Sheo Janam Prasad happened to 
be the owner of a shop for miscellareous 
articles (Parchun dealer) in Arrah town near 
Gopali Chawk. He filed a petition of zom- 
plaint in the Court of Sadar Sub-divis:onal 
Magistrate, Arrah, on 22-2-1962, alleging 
inter alia that after an arduous experiment 
he invented a scent which he named as 
“Basant Bahar’ and put it for sale in the mar- 
ket in 1952. The scent became popular and 
captured a good market. The trade mark as-. 


signed to this scent is a picture of a Pari’ 


with bunch of flowers in her both hands and 
“Basant Bahar’ scent ‘Khushbu ka Badshah’ 
are printed on the top of the poche in 
green colour and at the bottom the prirt is 
“Basant Bahar’ Perfumery Co., Shahbad. The 
complainant’s case was that when the scent 
‘Basant Bahar’ became extremely popular, 
the company applied before the Registrar of 
the Trade Marks Bombay, for its registration 
in the early part of 1951, but due to zer- 
tain defects in the application it could not 
be registered; nevertheless, the trade mark 
acquired a wide publicity and attracted the 
attention of the mass of customers; The 
complainant alleged further that accused 
Sumant Prasad Jain another Parchun dealer 
in Arrah town initially manufactured his cwn 
scent which was named as ‘Puspraj’ but -his 
scent failed to command a good market and 
accused being jealous of the popularity of 
the scent ‘Basant Bahar’ invented by the 
complainant and which had captured a good 
market, wanted to take undue advantage of 
the same and surreptitiously and fraudulent- 
ly started using the trade mark of the ccm- 
plainant and began to sell this spurious 
scent in the name and style Basant Bakar’ 
though in fact, the accused was counterfzit- 
ing the genuine in order to damage -he 
popularity and sale of genuine “Basant Bakar’ 
scent put in the market by the complainant 
and the complainant (accused P) thus commit- 
ted offences punishable under Sections 482 
and 486 of the Indian Penal Code. 


3. The learned Sub-divisional Magis- , 


trate examined the complainant on solenu 
affirmation on 1-3-1962, and took cognizance 
of the offence under Sections 482 and 486 
of the Penal Code and transferred the case to 
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the court of Shri A. Ahad, Judicial Magis- 
trate, Ist Class, for disposal and the case 
was ultimately heard and -decided by an- 
other Munsif-Magistrate Shri Madan Mohan 
Pd. No. 2 at Arrah. 


4, At the trial the accused pleaded 
not guilty to the allegations and contended 
that ‘Basant Bahar’ scent is the original pro- 
duct of the accused. He learnt of its pre- 

aration from D. W. 5 as long back as 

uring the years 1948 to 1950 and the com- 
plainant was imitating the genuine scent in- 
vented by the accused. The accused had 
sent a lawyer's notice to the complainant on 
22-2-1962, alleging the imitation of his scent 
and to put pressure on him the complainant 
hastened. with a petition of complaint on 22- 
2-1962. The accused further contended 
that he got the trade mark “Basant Bahar 
registered before the institution of this case 
and he committed no offence. 


5 At the trial eleven witnesses were 
examined on behalf of the complainant and 
eight witnesses were examined by the ` de- 
fence. The learned Munsif-Magistrate on an 
appraisement of the evidence, both. oral and 
documentary, adduced by the parties came 
to the finding that the scent Basant Bahar’ 
manufactured by the complainant was older 
than that of the accused and it Was com- 
manding a better market and a Herculean at- 
tempt was being made by the accused to 
compete with the genuine scent of the com- 
plainant and he was trying to circulate his 
own scent, which is of an inferior quality, 
as Basant Bahar’ scent of complainant. 
The finding of the learned Magistrate fur- 
ther was that the complainant has got.a 
genuine -trade mark over his scent and in 
view of the superior quality cf the scent of 
the complainant the natural presumption 
would be that the inferior quzlity would try 
to compete with the superior one and the 
scent of the complainant being superior must 
have been envied by the accused. Conse- 
quently the finding of the trial Court has 
been that the accused has imitated the scent 
of the complainant and’ the offences under 
Sections 482 and 486 were _ established 
against the accused on the evidence on re- 
cord. On this finding the learned Munsif- 
Magistrate convicted the accused under Sec- 
tion 482 of the Indian Penal Code and sen- 
tenced him to pay a fine of Rs. 250/- or in 
default to undergo rigorous imprisonment 
for a month and a half. The accused was 
also convicted ` under Section 485 of the 
Penal Code and was sentenced to pay a fine 
of Rs.. 250/- or in default to undergo rigo- 
rous imprisonment for a month and a half 
and the sentences were directed to run sepa- 
rately. 


6. On appeal the learned Additional 
Sessions Judge of Arrah, set aside the convic- 
tion and the sentences on a point of law, 
although the facts found by the trial Court 
were not disturbed and the appellate cowt 
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wrote to say that on facts the evidence ad- 
duced on behalf of the complainant undoubt- 
edly appeared to be superior to that adduc- 
ed on behalf of the appellant (accused). He 
however took the view that the allegations, 
under Sections 482 and 486 could not be 
legally sustained as the complainant alleged 
in his’ petition of complaint that the appel- 
Jant, namely the accused, was using false 
‘trade mark’ by counterfeiting the complai- 
nant’s ‘trade mark’ in promoting the sale of 
his scent of inferior quality and the com- 
plainant did not claim in his petition of com- 
plaint the distinctive features on the car- 
tons used in packing the scent as his pro- 
perty mark and in his evidence the com- 

lainant made a grievance that the appel- 

nt was using the false trade mark in sell- 
ing his own scent. Consequently since the 
use of false trade mark no Jonger constituted 
a penal offence punishable under Section 482 
or 486 of the Penal Code and since the use 
of false trade mark can now be dealt with 
only under the Trade and Merchandise 
Marks Act of 1958, the appellant could ut- 
most be held guilty of having infringed upon 
an unregistered trade mark of the complai- 
nant but for which the latter could have no 
remedy even under the Trade and Merchan- 
dise Marks Act, as under Section 27 of the 
Act nogperson is entitled to institute any 
roceeding to prevent or to recover damages 
for ihe infringement of an unregistered trade 
mark, 


7. Being aggrieved by the above’ 


decision of the lower appellate court com- 
plainant Sheojanam Prasad preferred this ap- 
peal before this Court under Section 417 (8) 
of the Code and correctness of the findings 
of the lower appellate court that there was 
no allegation in the petition of complaint or 
in the evidence that the respondent had 
made a false property mark and that the al- 
legation was only for a false trade mark have 
been challenged by Mr. Prem Shankar Sahay, 
learned counsel, supporting the appeal be- 
fore us and his contention has been that the 
lower appellate court considered only para- 
graph 15 of the petition of complaint and 
committed an error of record by overlook- 
ing the averments made in paragraph 14 
wherein it was stated that the respondent 
namely Sumant Prasad Jain had been pack- 
ing scent in receptacles of various varieties 
with inferior quality of scent which are 
being easily palmed off as the genuine 
“Basant Bahar’ of the complainant and the 
learned Judge should have read in the peti- 
tion of complaint a clear case. substantially 
made out, of false property mark although 
the words ‘property mark’ were not specifi- 
cally used therein. Mr. Sahay further con- 
tended that the evidence adduced on behalf 
of the appellant did prove that the respon- 
dent had imitated the scent of the appellant 
by making false property mark and this 
clearly comes’ within the meaning of Sec- 
tion 479 of the Indian Penal Code and the 
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offences under Sections 482 and 486 of the 
Penal Code were thus complete. - 


8. The appeal was filed jin this 
Court on 10-5-1966 and it was admitted on 
11-5-1966; a little over a year after this, 
the sole appellant Sheojanam Prasad died on 
22-7-1967. On 22-12-1967, Ashok Kumat 
son of Sheojanam fled a petition to be sub- 
stituted in place of his deceased father to 
enable him to prosecute this appeal and this 
petition for substitution in place of the sole 
complainant-appellant in this appeal has been 
opposed before us by Mr. Purnendu Natayan, 
firstly, on the ground that there is no provi- 
sion for substitution in place of a deceased 
p in a criminal case or appeal and se- 
condly, on the ground that in view of the 
provision of Section 431 of the Code, the 
appeal abated on the death of the sole ap- 
pellant. Mr. Prem Shankar Sahay on behalf 
of the appellant has also addressed us 
against the above objection raised and these 
same points are also involved in the other 
criminal appeal No. 37 of 1966 and Mr. 
Baidya Nath Prasad No. 2 appearing for the 
appellant in that case adopted the submis- 
sions of Mr. Prem Shankar Sahay on this 
point, though it was opposed by Mr. Md. 
Khalil appearing for the respondent in that 
appeal. . 


9. The common question of law 
involved in the two appeals came up for 
consideration before a Single Judge of this 
Court (K. K. Dutta, J.) in Criminal Appeal 
No. 48 of 1966 and by order dated 10-1- 
1968 his Lordship while dealing with the 
poron filed by Ashok Kumar son of the 

eceased appellant Sheojanam Prasad for 
being substituted in place of deceased father, 
took the view that the questions as to how 
an appeal preferred in accordance with Sec- 
tion 417 (8) of the Code should be dealt 
with after the death of the sole appellant in 
case it is held that it does not abate on 
the death of the appellant is not free from 
diffculty, and since such appeals by the com- 
plainant after obtaining leave of the Court 
have now a days become quite frequent, the 
question as to whether such an appeal under 
Section 417 (8) of the Code abates on the 
death of the sole appellant and if the same 
does not abate how such appeal should be 
dealt with, are bound to arise in a number 
of cases in future and as such it is neces- 
sary that these questions as. also the other 
question regarding the prayer for substitu- 
tion of the legal representative of the de- 
ceased sole appellant in the appeal should 
be finally decided by a Division Bench. 


10. So far as the question regard- 
ing the prayer of Ashok Kumar son of the 
deceased appellant Sheojanam Prasad for his 
substitution is concerned, it must be reject- 
ed outright as there is no provision in the 
Code for substitution in place of a deceased 
party unlike suits and appeals under the 
Civil Procedure Code where abatement is 
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not upon death but only by omission tc sub- 
stitute heirs and legal representatives within 
the time prescribed by law. 


11. A ‘complainant’ is the person 
who is examined as such under Sectior 200 
of the Code and the right of appeal under 
Section 417 (8) of the Code is a personal 
right given to the person on whose com- 
plaint cognizance was taken of the aleged 
offence. In the words of his Lordship 
Hidayatullah, J. (as he then was) in the case 
of Gajapath Rao v. State of Andhra Pradesh, 
AIR 1964 SC 1645: 


Totes An appeal is not a heritable 
asset and does not devolve as a matter of 
course upon an executor or heir, Even under 
the civil law an express provision is requir- 
ed for substitution of another person ir the 
place of the person deceased before the ap- 
peal can be continued and this is against 
subject to whether the cause of action sur- 
vives or not.” 


12. Section 481 of the Code reads 
thus: 
Every appeal under _ section 
411-A, sub-section (2) or section 417 shall 
finally abate on the death of the accased 
and every other appeal under this Chapter 
(except an appeal from a sentence of zine) 
shall finally abate on the death of the 
appellant”, 


13. Consequently the abatement 
under Section 481 of the Code, when it oc- 
curs, is final and no question of substitution 
can arise at all and that is why the Code 
does not contain any provision for subsitu- 
tion of any one in place of the decessed 
in any appeal either against an order of ae- 
quittal or against any other order. 

14. So far as the second conten+ion 
is concerned I may refer to Section 417 (8) 
of the Code which reads thus: 


“If such an order of acquittal is pass- 
ed in any case instituted upon a complaint 
and the Court on an application made ta it 
by the complainant in this behalf grants a 
special leave to appeal from the order of the 
acquittal the complainant may present snch 
an appeal to the High Court.” 

This provision of law was introduced by the 
Amending Act of 1955. Prior to the amend- 
ment there was no provision for an appeal 
by the complainant against an order of ac- 
quittal either under Section 417 or unler 
any other section of the Code with the result 
that there was no provision in Section 431 
of the Code as to what would happen in 
case of the death of the sole appellant in 
such an appeal. No corresponding amend- 
ment was made under Section 48] of the 
Code after the introduction of sub-section ‘3) 
in Section 417 of the amending Act of 1955. 
It may however be noted that, Section 81 
of the Code as it reads is in two parts; the 
earlier part relates to appeal against orders 
of acquittal under Sections 411A (2) and 417 
and the latter part refers to appeal agaiust 
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an order of conviction and other appeals, 
The second part of the section has to be read 
on reference to the first part and es such the 
words every other appeal in the sscond part 
of the section clearly meant every appeal 
other than those covered by the earlier part 
of the section, namely those under See- 
tion 411-A (2) or under Section 417. 


15. The Code does not provide for 
abatement of an appeal on the death of the 
appellant in such appeal. Under the terms 
of Section 431 an appeal under Section 417 
(with which we are concerned here) can 
abate only on the death of the accused. In 
the case of Pranab Kumar v. State of West 
Bengal, AIR 1959 SC 144 their Lordships 
examining Section 431 observed thus: 


“It is manifest that the Section 
in termis applies only to appeals and 
lays down that an appeal against an order 
of acquittal passed by the High Court in 
exercise of its original criminal jurisdiction 
or an appeal to the High ‘Court from an 
order of acquittal passed by any Court other 
than the High Court shall finally abate upon 
the death of the accused and all appeals 
under Chapter XXXI except an appeal from 
a sentence of fine shall finally abate on the 
death of the appellant, The first part of the 
section dealing as it does with appeals against 
orders of acquittal naturally provides that 
such appeals must, necessarily ebate be- 
cause the accused persons has passed beyond 
the jurisdiction of the Court. The second 
part of the section deals with appeals by 
convicted persons or by a person who has 
been deprived of any property or who has 
been ordered to furnish security, stc., and 
lays down that such appeals shall finally 
abate on the death of the appellant except 
appeals from a sentence of fine”. 


16. This question cam? up for con- 
sideration before a Single Judge of Madras 
High Court in the Thothan v. Murugan, 
ATR 1958 Mad 624 and the view taken in 
that case was that in absence of any speci- 
fic provision for the legal representative to 
be brought on the record and appellant hav- 
ing died the question of prosecuting the ap- 
peal further did not arise. The learned 
Judge however while dismissing the appli- 
cation for bringing on record the :egal re- 
presentative appears to have been satisfied 
that the acquittal was justified. 


17. In the case of Nanilal Shamanta 
y. Rabin Ghose, AIR 1964 Cal 64 the same 
point came up for discussion before a Single 
Judge and the following observation of his 
Lordship may be usefully quoted here: 

“Tt is manifest that the section in terms, 
applies only to appeals and lavs down that 
an appeal against an order of acquittal pass- 
ed by the High Court in ‘exercise of its ori- 
ginal criminal jurisdiction or an appeal to 
the High Court from an order of acquittal 
passed by any court other than the High 
Court shall finally abate upon the ceath of 
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the accused’ and all eya under Chapter 
XXXI except an appe 
fine shall finally abate on the death of the 
appellant. The frst part of the section deals 
with appeals by convicted persons or by a 
person who has been deprived of any pro-. 
perty or who has been ordered to furnish 
security etc, and lays down that such appeals 
shall finally abate on the death of the appel- 
lant except appeals from a sentence of fine”. 
I Peepecttally agree with the view taken in 
is case that an admitted appeal against the 
order of acquittal presented to the High 
Court under Section 417 (8) does not abate 
on the death of the appellant. It finally 
abates on the death of the accused as enjoin- 


ed by Section 481 of the Code. It does not 
however bring about the consequence of 
abatement of such appeal nor does such’ 


death relieve the appellate court, of the du 


to dispose of the appeal in accordance wi 
Section 423, f 


Consequently Section 428 of the Code 
which becomes relevant may be read in this 
connection: 

an) The appellate Court shall then 
send for the record-of the case, if such re- 
cord is not already in Court. After perus- 
ing such record, and hearing the appellant 
or his pleader if he appears, and the Public 
Prosecutor if he appears and in case of an 
appeal under S. 411A sub-s, (2) or S. 417 the 
accused if he appears, the Court may. if it 
considers that there is no sufficient ground 
for interfering, dismiss the appeal or may. 


(a) in an appeal from an order of ac- 
quia, reverse such order and direct that 
er inquiry be made or that the accus- 
ed be retried or committed for trial as the 

. case may be or find him guilty and pass 
sentence on him- according to law: ` 

(b) in an, appeal from a conviction, (1) 

- reverse the finding and sentence, and acquit 
or discharge the accused or order him to be 
retried by a Court of competent jurisdiction 

. subordinate to such Appellate Court or com- 
mitted for trial, or (2) alter the finding, main- 
taining the sentence or with or without al- 
tering the finding, reduce the sentence or (8) 
with or without such reduction and with or 
without altering the finding, alter the nature 
of the sentence, but subject to the provisions 
of Section 106, sub-section (8) not so as tg 
enhance the same. ; 

(c) in appeal from any other order, 
alter or reverse such order; ` 

make any amendment or any ‘con- 
sequential or incidental order that may be 
just or proper. 


18. Section 495 of the Code provi- 
des that a Magistrate enquiring into or try- 


ing any case may permit the prosecution to 


Ibe conducted by ‘any person other than the 
officer of the police and as such he may 
in a complaint case allow it to be prose- 
cuted by some body other than the original 
complaint. On the same principle this Court, 
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as well im.an admitted appeal against the 
order of acquittal cesonia to the High 
Court under Section 417 (8) of the Code 
and which as a consequence of the death 
of the sole appellant does not abate can per- 
mit any one considered competent to pro- 
sécute the appeal with a view to assist the 
Court in coming to its decision in the appeal. 
It is true that with the death of the sole ap- 
pellant the power given 
automatically ceases, but since the deceas- 
ed appellant’s learned Advocate Mr, Prem 
Shankar Sahay was ready to present the ap- 
pellanťs case only with a view to assist the 
court in coming to a decision, we permitted 
himi to do so and he has accordingly been 
eard. 


19. Coming now to the merits of 
the appeal: it is not disputed that both 
the complainant and the accused were selling 
their respective scents ‘Basant Bahar under 
very such the same name and style and they 
were using virtually the same distinctive 
marks on their respective cartons. It is also 
not disputed that no ‘trade mark of the 
‘Basant Bahar business -of the respective 
parties was reptera according to law. The 
appellant produced a certificate from the 
Patent Office of the Government of India 
dated 28-9-1962; according to the very terms 

rinted on the certificate itself it could not 

e admissible in evidence. Further accord- 
ig to the very undertaking, given by accus- 
ed Sumant Pd. {ein the distinctive feature on 
the cartons could not be. used by him as a 
trade mark, That being so, the question of 
using false trade mark does not arise in this 
case and a case for using false trade mark 
is no longer a penal offence punishable under 
the Indian Penal Code since after the pass- 
ing of Trade and Merchandise Marks Act, 
1958, Section 482 of the Penal Code now 
provides punishment only for use of false 
property mark though formerly it provided 


punishment for use of false trade mark as. 


well. 


20. In the instant case the findings 
of the trial Court based on the evidence 
adduced in the case are that two ‘Basant 
Bahar’ scents of the complainant and of the 
accused having common trade mark were 
in circulation though manufactured by two 
different hands and the scent of the com- 
plainant is older than that of the accused and 
it commanded a better market and it was 
but natural for the accused to rise in com- 
petition with that of the complainant. The 
trial Court came to a further finding on a 
consideration of the evidence that an her- 
culean attempt was being made by the accused 
to compete with the genuine scent of the com- 
plainant and he was trying to circulate his own 
scent which is of an inferior quality and the 
natural presumption would be that the in- 
ferior one would try to compete with superior 
one and the scent of the complainant being 
superior must have been the subject of envy 


to the Advocate’ 


he 
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and jealousy of the accused. The leerned 
Munsif-Magistrate accordingly came to a 
clear finding that the accused Sumant Pd. 
Jain imitated the scent of the complainant. 
The correctness of this finding. based on evi- 
dence has not been disturbed by the learn- 
ed Additional Sessions Judge in appeal and 
in paragraph 13 of his judgment he writes to 
say: i 

“Both parties entered into evidence and 
such asserted that his product was older than 
that of the other. On facts the evidence ad- 
duced on behalf of the complainant undcubt- 
edly appears to be superior to that add-iced 
on behalf of the appellant’. ` 
We have been taken through the entire evi- 
dence and on a perusal of the same I ses no 
reason to take a different view in the matter 
and since the correctness of these fincings 
of the two courts below have not’ been chal- 
lenged before us, I need not refer to them 
over again in detail and I affirm the 3nd- 
ing that the scent ‘Basant Bahar’ produced 
and placed in the market for sale by 
complainant Sheo Janam Prasad is olde: to 
the scent ‘Basant Bahar’ manufacturec by 
Sumant Pd. Jain and the scent producec by 
the deceased complainant Sheo Janam Pra- 
sad being superior in quality was commanding 
a good sale in the local market. 


21. The lower appellate court Fow- 
ever took the view, as J have indicated ear- 
lier, that the convictions of the accused under 
Sections 482 and 486 of the Indian Panal 
Code could not be sustained as the allegation 
made by the complainant was that the accused 
had infringed upon an unregistered trade 
mark of the complainant but the letter 
could have no remedy for this accusa-ion 
even under the Trade and Merchandise Marks 
Act and the complainant had nowhere tug- 
gested that the accused had been using the 
false property mark to promote sale of his 
own scent. It is true that the word ‘trade 
mark’ has been used in the petition of cym- 
plaint. In paragraph 6 of the petition of 
complaint it is said that 


“the trade mark used by the complairant 
for ‘Basant Bahar’ scent is a Pari with bunch 
of flowers in each hand with Basant Bahar 
scent ‘Khusbu Ka Badshah? printed abzve 
the head and Basant Bahar Perfumery Co., 
Shahabad printed at the foot of the packege. 
The other part of the trade mark consists of 
‘Basant Bahar’ in English and ‘Basant Bahar’ 
scent ‘Khusbu Ka Badshah’ is printed in 
Hindi”. i 
In paragraph 10 of the petition of complaint 
it is stated that: 

‘the trade mark used by the complein- 
ant has become very popular”. 

In paragraph 14 of the complaint 
however, it is stated that: 

“That the failure of the ‘Pushparaj’ led 
the accused to devise ways and means of Ges- 
troying the business credit of ‘Basant Bakar’ 
by surreptitiously and fraudulently and dli- 
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berately Printed Trade mark Label of Basant 


Bahar and packing scent in receptacles of 
various varieties with inferior quality of ‘scent 


which are mainly being palmed off as the 
genuine ‘Basant Bahar’ of the complainant with 
the result that the accused uses false trade 
mark and sells inferior quality Basant Bahar 
to defame and destroy the good name of the 
complainant and this scent ."Basant Bahar) 
and make illegal gain for himself”. 

In paragraph 16 it is said that: - 


“Accused committed offence and is con- 
tinuing the offence under Sections 482 and 
486 of the Penal Code.” 

22. In his statement cn solemn affir- 
mation before the Subdivisional Magistrate 
the complainant stated that the accused was 
selling spurious ‘Basant Bahar’ scent packed 
in similar phials and similar labels with in- 
ferior quality which are being palmed off as 
genuine ‘Basant Bahar’ of the complainant. 
From the above statement in the petition of 
complaint and on solemn affirmation it is evi- 
dent that although the word ‘trade mark’ has 
been rather loosely used at places, the sub- 
stance of the accusation that the accused had 
been counterfeiting the property mark of 
‘Basant Bahar’ scent of the complainant is 
clear. According to the Trade and Merchan- 
dise Marks Act 1958 ‘trade rnark’ means 


“A mark used in relation ta goods for the 
purpose of indicating or so as to indicate a ` 
connection in the course of trade between the 
goods and some person having the right as 
proprietor to use the mark”. 

23. Section 479 of the Penal Code 
defines : 

» “A mark used for denoting that move- 
able property belonged to a particular per- 
son is called the property. mark”. 

24. Section 481 of the Penal Code 
provides that 

“Whoever tharks any moveable pro- 
perty or goods or any case, package or 
other receptacle containing moveable pro- 
perty or goods or uses any case, package or 
other receptacle having any mark thereon, 
in a manner reasonably calculated to cause 
it to be believed that the property or goods 
so marked or any property or goods con- 
tained in any such receptacle so marked be- 
long to a person to whom they did not be- 
long is said to use a false property mark”. 
The ingredients of Section 481 are: 

1. Marking any moveable property or 
goods or case, package, or receptacle con- 
taining goods or using any cass, package or 
receptacle, with any mark thergon. 

2. Such marking or using must be in 
a manner reasonably calculated to cause it 
to be believed that the property or goods 
so marked or the property or goods con- 
tained in such receptacle belonzed to a per- 
son to whom they did not belong, 

25. Section 482 reads thus: 

“Whoever uses any false property. 
mark shall unless he proves that he acted 
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without intent to defraud, be punished with 
imprisonment of either cCescription for a 
term which may extend to one year or with 
fine or with both”. 


26. In my opinion the learned 
Additional Sessions Judge was not correct in 
overlooking the substance of the accusation 
in the petition of complaint and in the state- 
ment on solemn affirmation as also in evi- 
dence of the complainant and his witnesses 
in Court and in construing the accusation .as 
one of infringement of trade mark in view 
of the loose use of the words “trade mark” 
at places in the petition of complaint and in 
evidence. The substance and not the form 
is relevant. The complainant clearly stated 
in the petition of complaint that the of- 
fences committed were under Sections 482 
and 486 of the Penal Code and as such 
Mr. Pumendu Narain, learned counsel for 
the respondent was not justified to contend 
that in view of the use of the word ‘trade 
mark’ in the petition of complaint the mind 
of the accused was always working under 
the impression that the offence alleged 
against him was for infringement of trade 
mark and not of property mark. In view of 
what is stated above, no prejudice could 
have been caused to the accused on this 
score. 


27. The lower appellate Court says 
at one place of its judgment that there are 
indications on the cartons used by the ap- 
pellant (accused) to suggest that these are 
not the products of the complainant’s con- 
cern. The complainant’s case in paragraph 12 
. onwards of the complaint petition is that 


“the finding that ‘Basant Bahar’ has 
become very popular with the masses and 
controls big markets the accused started 
the manufacture and sale of a scent which 
he named as pusparaj and used a ‘lady’ 
(picture) as Trade Mark, but in spite of the 
best attempt of the accused neither the 
quality nor the popularity of ‘Pusparaj’ 
reached the level of Basant Bahar and this 
failure of ‘Pusparaj’ led the accused to devise 
ways and means of destroying the qua- 
lity by surreptitiously and fraudulently and 
deliberately printing the trade mark of 
Basant Bahar and packing scent in re- 
ceptacle of various varieties with inferior 
quality of scent which are easily palmed off 
as genuine Basant Bahar of the complainant”. 
The finding of the trial Court which has not 
been disturbed by the Court of appeal be- 
low and which on the evidence on record 
is justified is that a herculean attempt was 
being made by the accused ‘to compete with 
the genuine scent of the complainant and he 
was trying to circulate the scent which -is 
of inferior quality. The finding finds sup- 
port from the fact that’ accused Sumant 
Prasad Jain tried to compete with the com- 
plainant’s scent by naming his own scent of 
inferior quality in the same way as that of 
the complainant, namely, ‘Basant Bahar’ 
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“Scent of Flowers” and by using the same 
printed ‘Pari’ with flowers in both the hands 
package almost of the 
same size and shade with ‘Basant Bahar 
Scent of Flowers’ printed in English on the 
top of the package and ‘Basant Bahar Scent 
Khusbu ka Badshah’ printed in Hindi on 
the reverse. : 


28. Accused Sumant Pd. Jain also 
named his subsequently produced scent 
exactly in the same form and style ‘Basant 
Bahar of Flowers’ printed in English on the 
front side and “Basant Bahar Scent Khusbu 
ka Badshah’ printed in Hindi on reverse 
side of the green package: the only dif- 
ference being the respective names -of the 
producers printed at the bottom of the 
package. On complainant’s package of the 
scent is printed ‘Basant Bahar Perfumery 
Co., Shahabad in English on one side and in 
Hindi on the reverse and the green package 
of the accused bears a print “Basant Bahar 
Chemical Co., Shahabad. The Scents of 
the parties are bang sold in the market in 
green packages of almost the same size and 
appearance. They have been produced be- 
fore us by Mr. Sahay for our examination 
as the scents were admitted as material 
exhibits in the trial Court but they being 
material exhibits were not forwarded to this 
Court with the record. The identity of the 
scents produced by Mr. Sahay have not. 
been challenged by Mr. Purnendu Narain 
appearing for the respondent and I find that 
the scents ‘Basant Bahar of each party are 


in three different sizes and - packages, the 
smallest size of the scent being in small 
phials with almost exactly the same label 


pasted on the small phials and with paper 
wrapper of yellow shade and a look at these 
packages and phials of three different sizes 
placed in the market by respective parties 
will at once give an impression that one is 
counterfeit to the other and the resembl- 
ance is so close that the counterfeit product 
of the respondent (accused) can‘ easily 
deceive a customer for the genuine Basant 
Bahar scent of the complainant, 


29. In a case before the Supreme 
Court the State of Uttar Pradesh v. Hafiz 
Mohd. Ismail, AIR 1960 SC 669 = 
1960 BLJR 887, one Bhagawan Swarup 
Saxena, of Lever Bros. Ltd., India came to 
know that counterfeit Sunlight and Lifebuoy 
soaps were being manufactured and sold on 
a large scale in Yahiaganj and other places 
in Lucknow. This was investigated on be- 
half of the company which manufactured 
genuine Sunlight and Lifebuoy soaps. It 
has found that two soap factories in 
Lucknow were manufacturing counterfeit Sun- 
light and Lifebuoy soaps. It was also 
found that Hafiz Mohammad Ismail and 
another who were respondents in the 
two appeals before the Supreme Court 
were selling these counterfeit soaps in 
Yahiaganj. Consequently a raid was 
made on the two shops with the help of 
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the police. A large number of soaps were 
recovered from the shops wrapped in habels 
said to be counterfeits of those in which 
the genuine Sunlight and Lifebuoy soaps of 
the company were sold. Consequently the 
two respondents were prosecuted voder 
Sections 482 and 486 of the Penal Code. 
The Magistrate found the case proved and 
held that the labels in which the respon- 
dents were selling soaps were counterfeit. 
He therefore convicted the respondents 
under: Sections 482 and 486 of the Code. 
The appeal was dismissed by the Sessions 
Judge. In revision the High Court however 


“held that the case did not fall under Sec- 


tion 482 and therefore acquitted them. It 
also held that the labels or wrappers -1sed 


on the soaps sold by the respondent 
could not be regarded as counterfeit 
wrappers and labels 


of the enuine 
of the Sunlight and Lifebuoy soaps thcugh 
they were colourable imitation of the seme. 
It therefore acquitted them under 3ec- 
tion 486 also. The acquittal under Sec- 
tion 486 was challenged before the Supr2me 
Court. Their Lordships after analysing 
Section 28 of the Penal Code held that two 
things were necessary to be decided in this 
namely (1) whether the labels or wrappers 
on the soaps sold by the respondents vere 
made to resemble the labels and wrappers 
of the’ genuine Sunlight and Lifebuoy scaps 
and (2) if it is found that in fact one tking 
as been made to resemble another it ‘ad 
further to decide whether the resemblance 
was such that a person might be deceived. 
If both these things were found, the labels 
and wrappers in this case would be counzer- 
feit and the necessary intention or knew- 
ledge would be presumed unless the con- 
trary was proved, 


30. I may usefully refer to Sec- 
tion 28 of the Penal Code which reads in 
these terms : . 


“A person is said to ‘counterfeit’ who 
causes one thing to resemble another thng 
intending by means of that resemblance to 
practise deception or knowing it to be lixe- 
ly that deception will thereby be practised. 


Explanation 1. It is not essential to 
counterfeiting that the imitation should be 
exact. 


Explanation 2. When a person cautes 
one thing to resemble another thing and the 
resemblance is such that a person might 5e 
deceived thereby it shal] be presumed until 
the contrary is proved that the person so 
causing the one thing to resemble the other 
thing intended by means of that resemblanze 
to practise deception or knew it to be like- 
ly deception gould thereby be practised.” 


81. Reading Sections 479, 481 and 
482 of the Penal Code together it becomss 
clear that if the maker of an article puts on 
it the mark of another maker, and he do3s 
this with intention that the purchasers mey 
be induced to believe that the artide 


Sheojanam v. S, P. Jain (P. K. Banerji J.) 


[Prs, 29-37] Pat. 131 


was made by such other maker, he com- 
mits the offence within the meaning of Sec- 
tion 482. -If a person uses a certain mark 
to indicate to his customers that they will 
thus have the benefit of his skill in selection, 
then the mark would be a property mark and 
not trade mark, 


32. After having examined the pack- 
ages and phials of ‘Basant Bakar’ products of 
respective parties, I am clearly of the opin- 
ion that their resemblances is such that a per- 
son may be deceived by ‘Basant Bahar’ pro- 
duct of the respondent Suman: Pd. Jain who 
introduced his ‘Basant Bahar’ much after the 
introduction of ‘Basant Bahar’ scent of the de- 
ceased-complainant in the market and the res- 
pondent accused having failed to prove that 
he did not use false property mark and he 
having failed to prove that he acted without 
intent to defraud or deceive the customer 
clearly committed an offence within the 
meaning of Section 482 of the Penal Code. 


33. By introducing the same product 
with counterfeit property mark for sale in the 
market the respondent Sumant Pd. Jain com- 
mitted the offence within the meaning of Sec- 
tion 486 when read with explaration 2 of the 
Section 28 of the Penal Code. The accused- 
respondent, on whom was the onus having 
failed to prove to the contrary it must be 
held that his necessary knowledge was there 
and the packages and labels of his ‘Basant 
Bahar’ scent are counterfeit tc the genuine 
packages and labels of the Basant scent of 
the complainant earlier introduced in the mar- 
ket for sale and business, 


34. In this view of the matter, the 
appeal must succeed. The order of the learn- 
ed Additional Sessions Judge is set aside and- 
the order of conviction and the sentence im- 
posed on the accused by the trial court are 
restored. í 


Cr. Appeal No. 37 of 1966. 


5. This appeal undér Section 417 (8) 
of the Code of Criminal Procedure was ad- 
mitted in this Court on 28-4-1966. During 
the pendency of the appeal, complainant Amar 
Singh died on 12-2-1968 and a petition for 
substitution in his place was filed on 81-8- 
ee by another person to prosecute the ap- 
peal. 


36. The appeal is directed against the 
order of acquittal of the respondents by the 
learned Assistant Sessions Judge of Muzaffar- 
pur, who on appeal set aside the conviction 
of the appellants before him under Secs. 879 
and 144 of the Indian Penal Code. i 


37. The facts of the case in short are 
that on Ist December, 1968, at about 
8 P. M. the accused persons ({respon- 
dents) came upon the land of the 
complainant bearing Survey Plot No. 160 
of village | Shahjahanpur-Bhatwalia and 
began to harvest the standing paddy crop of 
the land belonging to the compleinant. One 
Rajdeo Singh who was grazing his cattle 
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nearby informed the complainant about it. 
The complainant rushed to the place of oc- 
currence and saw the accused persons engag- 
ed in the harvest. On his protest the accused 
persons became ready to assault him, where- 
upon, the complainant sent his son Matuk- 
dhari to inform the police about the occur- 
rence on telephone and it was done, 
officer-in-charge Sadar police station on receiv- 
. ing the telephonic message from Mushari 
block about the occurrence visited the place 
of occurrence and found the crop of the land 
in question already harvested. He recorded 
the statement of the complainant at village 
Bhatwalia at 17 hours on 1-2-1968 and took 
up investigation and after completing the same 
submitted final report due to want of evi- 
dence. The complainant thereafter, filed a 
protest petition’ before the Subdivisional 
Magistrate and after enquiry report the Sub- 
divisional Magistrate took cognizance of the 
offence and transferred the case to the Mun- 
sif-Magistrate for trial of the accused persons. 


38. The defence at the trial was that 
the accused persons were innocent and they 
had been falsely implicated in the case out 
of enmity. It was also their defence that the 
land on which the occurrence was alleged be- 
longed to accused Majid Mia who had been in 
exclusive possession over the same. He stood 
recorded in the revisional survey records and 
had been’ in possession on payment of rent 
to the outgoing landlord and thereafter to the 
State of Bihar. 


89. The trial Court however rejected 
the defence and convicted the accused persons 
and sentenced them under Section 379 of the 
Indian Penal Code to undergo rigorous impri- 
sonment for two weeks and further convicted 
and sentenced them to undergo rigorous im- 
prisonment for two weeks under Section 144 
of the Penal Code. The sentences were di- 
rected to run concurrently. 


. 40. On appeal the learned Assistant 
Sessions Judge of Muzaffarpur set aside the 
conviction and the sentence imposed on the 
appellants on the finding that the prosecution 
examined no reliable witness to prove the 
manner of occurrence. 


4l. Before I discuss the merits of this 
appeal, I may dispose of the objection raised 
on behalf of the respondents that the sole 
appellant having died the appeal has abated 
and no substitution can be allowed. in place 
of the deceased complainant. I have earlier 
in Criminal Appeal No. 48 of 1966 dealt with 
this aspect of the matter in detail and the 
point raised is fully answered by the same 
which I need not repeat. The Criminal Pro- 
cedure Code does not contain any provision 
for substitution of any one in place of a 
ideceased party in an appeal. An admitted 
appeal against the order of acquittal pre- 
sented to the High Court under Section 417 
J(8) of the Code however does not abate on 
ithe death of the appellant and it has to be 
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disposed of in accordance with the provision! 
of Section 423 of the Code. 


42. It is not disputed that Survey 
Plot No. 160 which is said to be the land of 
occurrence was originally the Bakast of the 
then landlord Ram Pratap Singh (vide Ext, 5 
Barwarda Patti). It is also (not?) disputed 
that Ram Pratap Singh and the father of the 
complainant were falf brothers but they were 
separate from each other, Ram Pratap Singh 
died issueless and his properties according to 
the prosecution came in possession of the 
father of the complainant, The plot in dispute 
measures 1.05 acres which is approximately 
equal to 1B 3K 16D (vide Ext. 4 Rent Roll). 
According to the complainant he had grown 
the paddy crop on the land which is claimed 
by him as his Kast land. The defence of the 
accused persons however was that they took 
settlement of this plot of land from Ram Pratap 
Singh and have been in physical possession 
over this land on payment of rent to Ram 
Pratap Singh and thereafter to the State of 
Bihar and the crop harvested from the land 
was grown by them and the complainant filed 
the case with false allegations due to grudge 
and enmity. 


43. The prosecution examined seven 
witnesses and an equal number of witnesses 
were examined by the defence in the case; 
besides, the defence produced five rent re- 
ceipts (Ext. A to A/4) which according to the 
accused persons had been granted on behalf 
of the ex-landlord Ram Pratap Singh. The 
defence also relied on a rent receipt which 
was granted on behalf of the State after vest- 
ing of the zamindari. The receipt was grant- 
ed by a Panchayat Sevak. The defence also 
relied on a Parcha (Ext, F) which shows that 
accused Abdul Majid stands recorded in res- 
pect of Survey Plot No, 160 in the records of 
the subsequent survey operations. The prose- 
cution primarily relied on Ext. 8 which is a 
copy of the order under Section 108-A of the 
B. T. Act passed on 25-2-1964 that is, more 
than two months after the occurrence. We 
have been taken through the evidence of the 
parties both oral and documentary as also 
through the judgments of the two Courts 
below by the learned counsel of the parties 
and I must say at once that the lower appel- 
late Court was fully justified in setting aside 
the conviction of the appellant under Sec- 
tions 379 and 144 of the Penal Code, in view 
of the fact that the complainant miserably 
failed to prove his possession over the disput- 
ed Plot No. 160 or the fact that it was he 
who had grown the harvested crop of the 
land, for which the complaint was lodged by 
him. Although, as many as seven witnesses 
were examined on behalf of the complainant 
including himself, none belongs to village 
As against this, the 
accused persons examined at least 
three witnesses belonging to this village 
Bhatwalia where the disputed land 
is situate, in support of the fact of 
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disputed Survey Plot No. 160 at the relevant 
Itime. D. W. 2 Jagru Rai has his own land 
at Bhatwalia at a distance of 4 or 5 Lighas 
from the disputed plot. He is also a resident 
of the same village. D. W. 8 Chaturi Rai 


. is also a resident of the same village Bhatwa- 


lia. He happens to be the chowkidar oF this 
village and he is definite that the complainant 
Amar Singh was never in possession of the 
land, D. W. 7 Ganaur Ram is also man of 
Bhatwalia and could state the boundary of the 
disputed land and he too supported the pos- 
session of accused Abdul Majid over this land 
since long time. I agree with the Court of 
appeal. below that the evidence of D. Ws. 2, 
8 and 7 are consistent and there is nothiig in 
their evidence to discredit their testimony. 
They are competent witnesses and thei: evi- 
dence together with the rent receipts Ext. A 
series satisfactorily support the defence: the 
genuineness of these receipts cannot be doubt- 
ed particularly because the counterfoils of 
these rent receipts which are supposed ro be 
with the complainant after he came in pos- 
session over the properties of his deceased 
brother Ram Pratap Singh were never pro- 
duced to prove the alleged fabricated nature 
of Ext. A series or the fact that Ram P-asad 
Lal father of D. W. 1 Jamuna Pd. who grant- 
ed the receipts on behalf of the landlord was 
never a Patwari of Ram Pratap Singh, The 
lower appellate court has examined the rent 
receipts carefully and has recorded cogent 
reason in placing reliance on them. The 
learned Judge was also correct to observe that 
Ext. 3 is the order itself under Section 108-A 
of the B. T. Act being dated 25-2-1964 which 
is a date more than two months after the 
occurrence of this case can be of little evi- 
dentiary value. It appears that in the Percha 
(Ext. F) Abdul Majid was recorded in rezpect 
of the Survey Plot No. 160. Compla-nant 
Amar Singh filed an objection against this 
Parcha entry and the name of Abdul Majid 
was ordered to be removed from the Srrvey 
plot and in his place complainant Amar Singh 
was recorded. These (Exts, 3 and F) cannot 
be looked into for the desired purpose and I 
am also inclined to reserve my comment with 
respect to Ext. B which is a receipt granted 
by Panchayat Sevak to Abdul Majid for the 
year 1963-64 after the vesting of the Staze as 
these documents can be better considered in 
the civil suit that may be instituted in fiture 
by the parties. From the other documents 
Exts. J, H.and I which are certified copies 
of order sheets of previous dispute between 
the parties, it is evident that accused Addul 
Majid has been on inimical terms with the 
complainant since some time past. The past 
proceeding relates to the year 1946 and it is 
not improbable that the allegations in the >eti- 





< tion ef complaint were made with some alte- 


rior motive. I do not propose to go into fur- 
ther details as I am satisfied that the evidance 
on behalf of the accused in the case do make 
out an acceptable defence and the evid2nce 
adduced on behalf of the complainant was un- 
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satisfactory and did not prove either posses- 
sion of the complainant over the Survey Plot 
No. 160 at the relevant time or the fact that 
the harvested crop had actually been grown 
by the complainant, In a case of this nature 
where the parties dispute their respective title 
over the Jand and where the accused persons 
have an acceptable case of possession in their 
favour, no conviction under Section 879 or 
144 of the Penal Code on the allegation made, 
can be based. The lower appellate Court has 
in a satisfactory manner discussed the evi- 
dence and has come to correct finding in the 
appeal and they do not call for any interfer- 
ence. There is absolutely no merit in this 
appeal, ` 


44, In the result Criminal Appeal 
‘No. 48 of 1966 succeeds as :ndicated above 
and Criminal Appeal No. 37 of 1966 fails and 
it is dismissed. 

K. B. N. SINGH, J.:— 45. I agree. 


Appeal No. 48/66 allowed. 
Appeal No. 87/66 dismissed. 


AIR 1971 PATNA 133 (V 58 C 29) 
K. B. N. SINGH AND P, K. BANERJI, JJ. 


M/s. Traders Syndicate. Petitioner v. 
State of Bihar, Respondent. 


Criminal Revn. No. 1097 of 1969, D/- 
5-2-1970 from order of L. Prasad, Sub-divi- 
sional Magistrate, Motihari, D/- 17-4-1969. 


(A) Criminal P, C. (1898), Sections 528, 
5 (2) — Bihar and Orissa Excise Act (2 of 
1915), Section 81 — Seizure of car under 
Excise Act — Case under investigation by 
Excise Officer under Excise Act — Power of 
Magistrate to order its release. 


Where a car has been seized under the 
provisions of Bihar and Orissa Excise Act and 
the case is under investigation by the Excise 
Officers under the Excise Act, the Magistrate 
cannot pass orders for the release of the car 
under Section 523 unless the seizure itself 
was under his orders. AIR 1964 Pat 416, 
(Para 7) 


The order under Section 528 can be pass- 
ed in respect of properties seized by a police 
officer under Sections 51 and Section 50 of 
the Code. The seizure of the car was not 
under those sections. The provisions of Sec- 
tion 5 (2) also does not make the provisions 
of Section. 528 applicable. The words “in- 
vestigated”, inquired into “tried” and “other- 
wise dealt with” in Section 5 (2) do not cover 
an order under Section 523, Further there is 
no provision in the Excise Act making the 
provisions of Section 528 -applicable to the 
pending investigation. (Para 7) 


The Magistrate is, howeve-, competent to 
pass such orders in appropriate cases under 
Section 81 of the Excise Act. The Excise 
Act has prescribed a complete procedure for 
investigation of offences under the Act. The 
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power given to an Excise Officer is more or 
less akin to those of Police Officers under the 
Code and since Section 528 of the Code is 
not applicable to such seizure, Section 81 of 
the Excise Act intends to give similar powers 
to the Magistrate. : 


This power is not limited to an order 
for release during the course of investigation 
nor does it relate to the stage of trial. 

(Paras 12, 18) 


(B) Criminal P. C, (1898), Section 489 

— Revision =— Questions of fact cannot be 

gone into for the first time. (Para 14) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 Pat 416 (V 51) = 
1964 BLJR 578, State v. Ramyas 

Thakur 4,5 


Shyama Prasad Mukherji and P. B. Gupta, 
for Petitioner; Kameshwari Nandan Singh; for 
Respondent. 


K. B. N. SINGH, J.:— The petitioner, a 
company carrying on business of financing 
hire-purchase of motor vehicles, has filed this 
revision application against an order dated the 
17th April, 1969, of the Sub-divisional Magis- 
trate, Motihari, refusing to release am ambas- 
sador car bearing registration No. WBG 3919. 

2. According to the petitioner, on the 
27th July, 1967, the car in question was let 
out on hire-purchase agreement to one Sabir 
Ibrahim Chiniwala, and one Mahesh Jha of 
village Barhonia, District Monghyr, was the 
guarantor of the hire-purchase, It is alleged 
that only four monthly instalments were paid 
after the hire-purchase agreement and Rupees 
9,600/- was not paid to the petitioner by the 
hirer in spite of demands. The petitioner, 
while enquiring into the matter, learnt that 
the car has been seized by the Police and is 
lying at Motihari for violation of some Excise 
law, and filed an application before the Sub- 
divisional Magistrate for the release of the 
car on security, which was rejected by the 
Sub-divisional Magistrate by the impugned 
order. 

3. The car in question was seized on 
the 16th December, 1968, at Mehsi, contain- 
ing non-duty paid contraband Nepali Ganja, 
weighing 16] kilograms, and one Sajiwan 
Yadav was arrested by the mobile squad of 
the Excise Department. A case under Sec- 
tion 47 (a) of the Bihar and Orissa Excise 
Act, 1915, (hereinafter referred to as the Ex- 
cise Act) was instituted and Sajiwan Yadav 
was forwarded to the Sub-divisional Magis- 
trate, Motihari, by Shree Krishnadeva Singh, 
Sub-Inspector of Excise. Subsequently, some 
more persons were arrested and forwarded to 
the Sub-divisional Magistrate. Thereafter the 
petitioner filed an application for release of 
the car, which was rejected by the impugned 
order of the Sub-divisional Magistrate, against 
which the present revision application has 
been filed. 

4, This revision application was plac- 
ed for hearing before a learned Single Judge, 
who referred it to a Division Bench by 
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his order dated the 28th July, 1969. That is 
how the application is before us. The learn- 
ed Single Judge in his order has observed, 
that while deciding the case of State v. Ram- 
yas Takur, AIR 1964 Pat 416, taking the view 
that under Section 523 of the Code of Crimi- 
nal Procedure (hereinafter referred to as the 
Code), in a case under investigation by the 
Excise Officers, a Magistrate has no power 
to order for release of the seized articles, the 
provisions of Section 81 of the Excise Act 
have not been taken into account. 


5. Mr. Shyama Prasad Mukherjee, 
learned Counsel for the petitioner, has urged 
that a Magistrate has power to order for the 
release of the seized articles, in the instant 
case the car, under Section 523 of the Code, 
and the case in AIR 1964 Pat 416 has not 
been correctly decided. In the alternative he 
has submitted that under Section 81 of the 
Excise Act, the Magistrate has power to order 
for the release of the seized car pending in- 
vestigation by the Excise Officers. Learned 
Counsel for the State, on the other hand, 
urged, relying on the decision of this Court, 
in AIR 1964 Pat 416, that during the course 
of investigation, a Magistrate has no power 
to release the seized car. These rival conten- 
tions fall for consideration in this case. 


6. It will be useful to refer to sub- 
section (1) of Section 523 of the Code, which 
is relevant for our consideration:— 


“(1) The seizure by any police officer of 
property taken under Sec. 51, or alleged or 
suspected to have been stolen, or found under 
circumstances which create suspicion of the 


- commission of any offence, shall be forthwith 


reported to a Magistrate, who shall make such 
order as he thinks fit respecting the disposal 
of such property or the delivery of such pro- 
perty to the person entitled to the possession 
thereof, or if such person cannot be ascertain- 
ed; respecting the custody and production of 
such property.” 


Sub-section (2) of Section 528 of the Code 
deals with the procedure to be followed by a 
Magistrate when the owner of the seized pro- 
perty is unknown, and is not relevant for our 
consideration. i 

7. Reading the aforesaid provisions, 
it appears that a Magistrate can pass orders 
for the disposal of the properties taken into 
custody by a police officer while making arrest 
under Section 51 of the Code, and, thereafter 
the section recites the words used in Sec- 
tion 550 of the Code regarding seizure of the 
properties by a police officer, that is to say, 
the order under Section 523 of the Code can 
be passed in respect of properties seized by 
a police officer under Section 51 and Sec- 
tion 550 of the Code, The seizure of the car 
in question, carrying contraband Nepali 
Ganja, not being seizure under S, 51 or under 
Section 550 of the Code, order for release of 
the car in question, in course of investigation 
of the offence by the excise officers, could not 
be passed by the Magistrate, unless the seizure 
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itself was under orders of the Magis-rate. 
Section 5 (2) of the Code also does not make 
the provisions of Section 523 of the Cod2 ap- 
plicable. This sub-section reads thus: 

“(2) All offences under any other law 
shall be investigated, inquired into, tried and 
otherwise dealt with according to the zame 
provisions, but subject to any enactment for 
the time being in force regulating the menner 
or place of investigating, inquiring into, try- 
ing or otherwise dealing with such offences.” 
The words “investigated”, “inquired into” and 
“tried” will obviously not cover an order made 
under Section 523 of the Code. Suck an 
order will also not come under the expression 
“otherwise dealt with”, as this expressior has 
a reference to offences and an order of dis- 
posal of the properties under Section 528 is 
not an order dealing with any offence. No 
provision of the Excise Act has been referred 
to us under which the provisions of Sec. 528 
of the Code have been made applicable pend- 
ing investigation. It is thus manifest that Sec- 
tion 523 of the Code does not authorize a 
Magistrate to pass orders for the releas3 of 
seized articles, while the case is under irves- 
tigation by an Excise Officer. The posi-ion, 
however, would be different, if the seizure 
itself has been made under the orders of the 





Magistrate which is not the position in the 
instant case. The question then arises, whe- 
ther a Magistrate has such a power under Sec- 
tion 81 of the Excise Act. Before considering 
this question, it will be useful to examine, in 
this connection, relevant provisions of the 
Excise Act. 


8. Section 2 (8) of the Excise Act 
defines “Excise Officer” to mean “the Collec- 
tor or any officer or other person appointed 
or invested with powers” to investigate ofen- 
ces under the various sections of this Act. 
Section 7 (1) lays down that the administra- 
tion of the Excise Department and the zol- 
lection of the excise revenue within a district 
shall ordinarily be under the charge of the 
Collector. Sub-section (2) deals with the 
powers of the State Government to appoint 
certain classes of officers. It is under -his 
provision that a Commissioner of Excise is 
appointed, as also a Superintendent of Ex- 
cise, Inspector of Excise and Sub-Inspector 
of Excise and the Superintendent of 
Excise, is invested with certain powers of the 
Collector, to whom he is a Subordinate. Chap- 
ter VIII of the Excise Act deals with offences 
and penalties under the Act and consists of 
Sections 47 to 68. The offence in the instant 
case is one under Section 47 (a), which deals 
with panalties for unlawful import, export, 
transport manufacture, possession, sale, ec., 
and the relevant portion of which runs thus 


“If any person, in contravention of this 
Act, or of any rule, notification or order made, 
issued or given, or license, permit or pass 
granted, under this Act— 


(a) imports, exports, transports, manufac- 
tures, possesses or sells any intoxicant; or 
x, x Xx x 
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he shall be liable to imprisonment for a term 
which may extend to one year or to fine 
which may extend to two thousand rupees, or ° 
to both.” 


Section 66 provides for confiscation of the 
incriminating articles, and also lays down that 
“the animals, carts, vessels, rafts or other con- 
veyances used in carrying the same, shall like- 
wise “be liable to confiscation”, if the owner 
thereof is proved to have been implicated in 
the commission of the offencs. Section 67 
authorises the Magistrate, while trying a case, 
to order for confiscation or to accept fine in 
lieu of confiscation. Power of confiscation has 
also been given to the Collecto> under the cir- 
cumstances mentioned therein. Section 68 pro- 
vides that the Collector'‘or any excise officer 
specially empowered by the State Government 
in this. behalf, not below the raak of a Deputy 


- Collector or Superintendent of Excise, may 


compound the offence in certain circumstances 
on payment of a fine of a sum of money, not 
exceeding five hundred rupees, in lieu of can- 
cellation or suspension of any licence, permit 
or pass issued under this Act. It also pro- 
vides that such officer may release the pro- 
perty seized ‘and liable to confiscation on 
payment of any sum not exceeding the value 
thereof. Such power can be exercised by 
the aforesaid officers before an order of con- 
fiscation has been passed under Section 67 (1) 
by a Magistrate at the trial. The effect of 
such compounding will be the discharge of 
the accused, release of the seized property 
and the termination of the exeseding against 
such person or property. 


9. Chapter IX of the Excise Act 
deals with detention, investigation and trial 
of offences and procedure, ard consists of 
Sections 69 to 88, Section 69 provides that 
the Excise Commissioner, Collector, or any 
Excise Officer, not below such rank as the 
State Government may prescribe, may, sub- 
ject to any restrictions prescribed by the State 
Government by rule made under Section 89, 
enter and inspect any place of manufacture, 
storage or sale of any intoxicant, etc. Sec- 
tion 70 authorises any officer of the Excise, 
Police, Salt, Customs or Land Revenue De- 
partment, or, any person empowered by the 
State Government in this behalf by notifica- 
tion, subject to any restrictions prescribed by 
the State Government by rules made under 
Section 89, to arrest, without warrant, any 
person found committing an offence punish- 
ablé under Section 47, 49, 55 or 56 of the 
Act, and to seize and detain: any article 
which he has reason to believe to be liable 
to confiscation under this Act or any other 
law for the time being in force and to detain 
and search any person upon whom, and any 
vessel, raft, vehicle, animal, ete. upon which 
he may have reasonable cause to suspect any 
such “article to be. Sections 71 ard 72 provide 
for the Collector or any Magistrate empower- 
ed to try offences punishable under this Act, 
to issue warrant for arrest of any person whom 
he has reason to believe to have committed 
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or abetted any offence punishable under Sec- 
tion 47, 49, 55 or 56, and to issue warrant to 
search for any intoxicant, material, etc. in 
respect of which the alleged offence has been 
or is likely to be committed. 


Section 73 empowers the Collector or 
Sub-divisional Magistrate or Magistrate of the 
first class to arrest or direct the arrest in his 
presence of any person, and to search or 
direct a search to be made in his presence of 
any place, in respect whereof he be compe- 
tent to issue warrant for arrest or search war- 
rant, Section 74 empowers an Excise Officer, 
not below such rank as the State Government 
may by a notification prescribe, to arrest cer- 
tain offenders, when such officer has reason to 
believe that an offence had been committed 
or was being committed and when the obtain- 
ing of a search warrant might afford the of- 
fender an opportunity to escape or conceal 
evidence of the offence. Section 77 speaks 
of the classes of such officers who may in- 
vestigate such offences. It lays down that (i) 
a Collector, without the order of a Magistrate, 
can investigate any offence punishable under 
this Act, and (ii) any Excise Officer, specially 
empowered by the State Government in res- 
pect of all or any specified class of offences 
punishable under this Act, can, without the 
order of a Magistrate, investigate any such 
offence which a Court having jurisdiction over 
the local area to which such officer is appoint- 
ed, would have ‘power to inquire into or try 
em the provisions of Chapter XV of ‘the 

ode. 


The State Government has specially em- 
powered Inspectors and Sub-Inspectors of 
Excise to investigate offences punishable under 
this Act. Section 80 provides that articles 
seized and persons arrested under the War- 
rant of the Collector shall be produced before 
the Collector and that articles seized and per- 
sons arrested under the Act by persons or of- 
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ficers not having authority to release arrested - 


persons on bail on their own ‘bond, shall be 
produced before or forwarded to the Collector 
or an Excise Officer empowered under S. 77 (2) 
to investigate the offence, or, to the nearest 
Excise Officer who has authority to release ar- 
rested persons on bail or on their own bond, 
or the officer-in-charge of the nearest police 
station, whoever be nearer. 


10. Section 81 speaks of-custody by 
police of articles seized and it runs thus:— 


“(1) All Officers-in-charge of police sta- 
tions shall take charge of and keep in safe 
custody, pending the orders of a Magistrate, 
or of the Collector, or of an Excise Officer 
empowered under Section 77, sub-section (2), 
to investigate the case, all articles seized 
‘under this Act which may be delivered to 
them and shall allow any Excise Officer who 
may accompany such articles to the police 
Station or who may be'deputed for the pur- 
pose by an official superior, to affix his seal 
to such articles and to take samples of and 
from them. 


A.I. R. 
(2) All samples so taken shall be sealed 


with the seal of the officer-in-charge of the 
police station.” 
ll. Section 82 refers to reports of 


arrests, seizures and searches by any Excise 
Officer below the rank of a Collector or any 
officer-in-charge of a police station. Sec- 
tion 83 speaks of execution of Collectors 
warrants. Section 84 lays down that any per- 
son arrested under this Act shall be informed, 
as soon as may be, of the grounds for such 
arrest and shall be produced before the near- 
est Magistrate within a period of twenty-four 
hours, and no such person shall be detained 
in custody beyond such. period without the 
authority of the Magistrate, Section 85 lays 
down that save as otherwise provided under 
this Act, “the provisions of the Code of Cri- 
minal Procedure, 1898, relating to arrests, 
detentions in custody, searches, summons, war- 
rants of arrest, search warrants and the pro- 
duction of persons arrested, shall apply so far 


„as may be; to arrests, detentions and ‘searches 


made, summonses and warrants: issued, and 
the production of persons arrested under this 
Act” and that the Collector, for these provi- 
sions, shall be deemed to be a Court. Sec- 
tion 86 lays down that a Magistrate, whose 
powers are not less than those of a Magistrate 
of the second class,. and a Magistrate of the 
third class, specially empowered by the Dist- 
rict Magistrate in this behalf, may try any 
offence punishable under this Act. 


__ Section 86-A makes special provision re- 
garding imposition of a fine exceeding 
Rs. 1,000/- by specially empowered Magis- 
trate of Ist Class. Section 87 deals with 
initiation of certain prosecution and lays 
down that no Magistrate shall take cogniz- 
ance of an offence referred to in Section 47, 
49, 55 or 56, except on his own knowledge or 
suspicion, or on the complaint or report of 
an Excise Officer or an officer empowered 
in this behalf by the State Government, and 
in case of offences under Sec. 47, 61 clauses 
(d) or (e), or Section 62 except on the com- 
plaint or report of the Collector or an Excise 
Officer authorised by the Collector in this 
behalf. These are all the relevant provisions 
under this Chapter. 


12. On a reference to the aforesaid 
provisions of the Excise Act, it is apparent 
that a complete procedure has been prescrib- 
ed for investigation of offences under this 
Act. It gives power to the Collector and 
Excise Officers specially, empowered to search 
and seize and arrest even without warrant for 


arrest issued by a competent Magistrate. It 


also empowers a Subdivisional Magistrate or a 
Magistrate of the first class, to search, seize 
and arrest. As regards the custody of the 
property, reading Section 80 it is apparent 
that if articles are seized under warrant of a 
Collector, they shall be produced before the 
Collector, and the aricles seized under Sections 
69, 70 or 72, shall be produced before the 
Collector or Excise Officer empowered under 
Section 77 (2) or the nearest Excise Officer 
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or to the Officer in charge of the nearest 
police-station, whoever is nearer. Sab-sec- 
tion (4) lays down that when any article 
seized cannot conveniently be conveyed before 
an officer referred to in sub-section (1) or 
sub-section (2), as the case may be, tke per- 
son making the seizure shall dispose o- them 
in some place of safety and. forthwith report 
the seizure to such an officer. Section 81 
enjoins on the officer in charge of a police 
Station to take charge and keep in sate cus- 
tody of seized articles under this Act, which 
may be delivered to them- by the Excise 
Officer, pending orders of a Magistrate or 
Collector or an Excise Officer empcwered 
under Section 77 (2) to investigate the case. 
Thus, in course of investigation, if proper- 
ties have been kept in charge of a Police 
Officer, he has to keep the same in castody 
pending orders of a Magistrate, Collector or 
an Excise Officer, as aforesaid. 


18. Reading Section 81 of the Excise 
Act, it is apparent that a Magistrate has 
power to order for release, while seized 
articles are in the police custody, ia the 
same way as the Collector or an =xcise 
Officer specially empowered, is autherised. 
It cannot be disputed that the expression 
“pending orders of a Magistrate” occarring 
in Section 81, in substance, empowers the 
Magistrate to pass orders for relezse in 
appropriate cases. The question is, when 
this power can be exercised by the Magis- 
trate, whether during the course of investi- 
gation, or, trial after cognizance. There 
being already a provision under Section 516A 


of the Code authorising a Mag strate 
to pass orders for release of pro- 
perties in course of trial, it was not 


necessary to recite about such powers in 
Section 81 of the Excise Act, as the provi- 
sions of the Code apply to trial of offences 
under the Excise Act. The power of irvesti- 
gation under the various provisions of the 
Excise Act, discussed above, given *o an 
Excise Officer is more or less akin to those 
powers of the police officers making irvesti- 
gation of cognizable offences under the 
Code, and, it appears to-me that, as Sec- 


ition 523 of the Code is not applicakle to 


seizure made by an Excise Officer while 
investigating an offence under the Excise 
Act, Section 81 of the Act intends to give 
similar powers to the Magistrates in those 
cases, where the articles seized by the 
Excise Officers have been kept in the police 
The view I have taken is in con- 
sonance with the provisions of the Act, where- 
under the Magistrate's powers to order for 
arrest or issue search warrant under Section 
71 or 72 and the power of the Sub-divi- 
sional Magistrate and the Magistrate o? the 
First Class under Section 78 to arrest or 
search have been provided for. Some of 
those powers may well be exercised during 
the course of the investigation of the case 
by the Excise Officer. The goods seizec and 
kept in police custody in course of investi- 
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gation under the Act may very well be those 
seized under Magistrates orders. It will 
be idle to contend that although he has 
powers for ordering seizure, he has no power 
for ordering for release, while the goods 
are in police custody in spite of the provi- 
sions of Section 81 of the Act. The word- 
ings of Section 81 do not put any limitation 
on the powers of the Magistrate to order 
for release of the goods kept in Police Cus- 
tody during the course of investigation, nor 
there is anything in Section 81 from which 
an inference can be drawn that it relates to 
the stage of trial. Fer all these reasdns, 
I have no doubt in my mind that a Sub- 
divisional Magistrate is competent to order 
for release of seized goods even in course 
of investigation by an Excise Officer in 
appropriate cases, if kept in police custody, 
under the provisions of Section 81 of the 
Act. 


14, At the conclusion of the hear- 
ing, learned Counsel for the petitioners 
urged that charge-sheet has been submitted 
by the Police and cognizance has been taken. 
He produced a copy of the charge-sheet and 
urged that there is no charge-sheet against 
the financer and there is ro possibility of 
the car being confiscated. At the request 
of the Counsel for the parties, we called for 
further records from the court below and on 
a perusal of the same it appears that on 
the 21st August, 1969, cognizance of the 
offence under Section 47 (a) of the Excise 
Act has been taken by the learned Sub-di- 
visional Magistrate against certain persons. 
Therefore, the question for release of the 
car may now be considered by. the learned 
Magistrate under Section 51GA of the Code, 
if an application to that effect is filed before 
him in the light of the further materials 
brought on the record and in accordance 
with law. I do not think it advisable to 
go into these facts for the first time in the 
exercise of the revisional jurisdiction of this 
Court, so as to set aside tke order of the 
learned Magistrate and order for the release 
of the car, in view of the aforesaid facts. 


15. In the result, subject to the 
above observation, the revision application 
is dismissed. ; 


P, K. BANERJI, J:— 16. I agree. 
i Revision dismissed. 
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K. C. Verma and others, Petitioners v. 
Managing Director, Bokaro Steel Ltd., and 
another, Respondents. 

C. W. J. C. Nos. 1880, 1881, 1335 and 
1336 of 1968, D/- 2-4-1969. 
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(A) Constitution of India, Article 12 — 
“State?” — Bokaro Steel Limited is not 


“State” — Article 16 hence is not applicable 
to it. 


The Bokaro Steel Limited being incor- 
porated under the Companies Act has to be 
presumed to be a separate entity from its 
owner or shareholders. Fherefore ordina- 
rily it cannot be held to be a department of 
the Union of India or possessing govern- 
mental or quasi-governmental powers so as 
to make it an authority and thus a “State” 
within the meaning of Article 12, Constitu- 
tion. (Para 7) 


The High Court cannot pierce its veil 
of corporate entity and examine-its real 
nature. Article 16 isnot applicable to it. 
AIR 1968 Cal 322 & AIR 1957 Pat 10 & 
(1950) 1 KB 18, Foll; AIR 1967 SC 1857 
Overruling AIR 1954 Mad 67 & AIR 1964 
Mys 6 & AIR 1966 Punj 34 & AIR 1964 
SC 254 Distinguishing; AIR 1958 SC 52 & 
1967 BLJR 58, Expl, and Dist. (Para 11) 


(B) Constitution of India, Article 16 — 
Equality in public employment opportunities 
— Article 16 does not apply to Bokaro Steel 
Limited. (Para 11) 


Cases Referred: _ Chronological . Paras 

(1968) AIR 1968 Cal 822 (V 55) = 
1968 Lab IC 922, Sunil Kumar 
Debnath v. Mining and Allied Ma- 
chinery Corpn. Ltd. 

(1967) AIR 1967 SC 1857 (V 54) = 
1967-3 SCR 877, Rajasthan State 
Electricity Board, Jaipur v. Mohanlal 5 

(1967) 1967 BLJR'58 = 15 Fac LR 
95, S. K. Pandey v. State of Bihar 10 

(1966) AIR 1966 Punj 34 (V 53) = 
ILR (1965) 2 Punj 480, Kishan 
Gopal Ramchand Sharma v. Punjab 
Universi 5 

(1964) AIR 1964 SC 254 (V 51) = 
1964-1 SCJ 259, Guru Gobinda Basu 


7, 11 


v. Sankari Prasad Ghosal 9 
(1964) AIR 1964 Mys 6 (V 51), 

B. W. Devdas v. Karnatak Engi- 

neering College 5 


(1958) AIR 1958 SC 52 (V 45) 
1958 SCR 887, Abdul Shakur 
Rikhab Chand 9 

(1957) AIR 1957 Pat 10 (V 44) = 
1957-2 Lab LJ 686, Subodh Ranjan 
Ghosh v. Sindri Fertilizers and Che- 
micals Ltd. 8, 9, 11 

(1954) AIR 1954 Mad 67 (V 41) = 
ILR (1954) Mad 426, University of 
Madras v, Shantha Bai 

(1950) 1950-1 KB 18 = 65 TLR 422, 
Tamlin v. Hannaford 7, 8 1 

B. C: Ghose, D. N. Pandey, Mahendra 

Prasad Pandey, S. K. Ghose and S. K. Chat- 

topadhya, for Petitioners; Lal Narain Sinha, 

L. M. Sharma and Tarakant Jha, for .Res- 

pondents. 

SHAMBHU PRASAD SINGH, J.:— 

Questions arising for decision in these four 

applications under Articles 226 and 227 of 


< il 
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the Constitution of India being common, 
they have been heard together and are being 
disposed of by this order. The petitioners 
of all these applications have prayed for 
issuance of an appropriate writ quashing the 
seniority lists (Annexure 6 to each of these 
applications) prepared by the Bokaro Steel 
Limited whose Managing Director is res- 
pondent No. 1 to these applications. 


2. The Bokaro Steel Limited and 
the Hindustan Steel Limited, whose CHair- 
man is respondent No. 2 to these applica- 
tions are two public sector undertakings of 
the Government of. India which owns 100 
per cent shares thereof. The petitioners of 
these applications were sien ally appointed 
under the Hindustan Steel Limited on vari- 
ous dates, mentioned against their names in 
Annexures 6, and posted at Bhilai, Rourkela, 
Durgapur and other places. In the years 
1967-68 they joined under the Bokaro Steel 
Limited. According to them, they were 
transferred from one concern to another, 
the employer being the same, i.e., the Union 
of India, and these were not cases of fresh 
appointments. They were to get all the ad- 
vantages. of their service under the Hindus- 
tan Steel Limited on their transfer to the 
Bokaro Steel Limited but in the lists (Annex- 
ures G) their seniority has been determined 
with reference to the date of their joining 
the Bokaro Steel Limited and those who 
joined the Bokaro Steel Limited directly 
after their joining the Hindustan Steel Limit- 
ed have been placed above them. It has 
been contended on their behalf that these 
lists have been arbitrarily prepared and they 
violate the fundamental nea of equality of 
opportunity in matters relating to appoint- 
ment guaranteed to the petitioners EA are 
all citizens of India under Article 16 of the 
Constitution, 


3. It has been urged on behalf of 
respondent No, 1, that the Bokaro Steel Li- 
mited is not State, the petitioners while 
serving under it do not hold any office under 
the State and as such no question of vio- 
lation of any fundamental right under Arti- 
cle 16 of the Constitution arises in this 
case. It has further been contended that 
the right claimed by the petitioners is not 
derived from Statute but is based on con- 
tract and, therefore, even if it be assumed 
that the Bokaro Steel Limited is State, no 
writ against it can be issued in favour of the 
petitioners for enforcement of a contractual 
right. Learned Advocate General who has 
appeared for respondent No. 1 has also con- 
tended that the seniority lists (Annexures 6) 
have: been prepared rationally according to 
rules (not statutory) framed by the Direc- 
tors of the Bokaro Steel Limited and they 
do not infringe any right of the petitioners. 


4. The main question which arises 
for decision in these applications and which 
has been argued at some length by learned 
counsel for both the parties is whether the 
petitioners hold any office under State and 


P 
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thus entitled to the fundamental right of 
equality of opportuni in the matter of 
appointment guaranteed to a citizen under 
Article 16 of the Constitution of India Mr. 
B. C. Ghose for the petitioners has coatend- 
ed that the Bokaro Steel Limited is State 


„as it is an authority within the meaning 


of Article 12 of the Constitution of India. 
In the alternative, he has also contended 
that even if it is not an authority and, there- 
fore, not State within the meaning of Arti- 
cle 12 of the Constitution, as the Union of 
per cent shares in the 
Bokaro Steel Limited and it is directly under 
the Ministry of Iron and Steel of the Govern- 
ment of India and administered under the 
direction of that department, the entire body 
of the Board of Directors being nomimated 
by the Government of India, the petitoners 
while serving under it hold an office “nder 


the Government of Iridia which is undoubt- . 


edly the State. Both Articles 12 and 16 
are in Part III of the Constitution of India 
dealing’ with fundamental rights and Acticle 
12 defines “State” as follows:— 


“In this Part, unless the context cther- 
wise requires, ‘the State’ includes the Govern- 
ment and Parliament of India and the Gov- 
ernment and the Legislature of each o= the 
States and all local or other authorities with- 
in the territory of India or under the con- 
trol of the Government of India.” 


5. Various High Courts of this 
country were inclined to apply the princi- 
ple of ejusdem generis while interpreting the 
expression “other authorities” in Article 12 
of the Constitution (See University of Mad- 
ras v. Shantha Bai, AIR 1954 Mad 67, B. 
W. Devadas v. Karnatak Engineering Col- 
lege, AIR 1964 Mys 6 and Kishan Gopal 
Ramchand Sharma v. Punjab University, 
AIR 1966 Punj 34). The rule laid down 
in the aforesaid decisions, however, did not 


find favour with their Lordships of the Sup- ` 


reme Court in Rajasthan State Electricity 
Board, Jaipur v. Mohan Lal, AIR 1967 SC 
1857. It was held by the Supreme Court 
in that case that the High Courts fell into 
an error in applying the principle of ejuslem 
generis when interpreting the expression 
“other authorities” in Article 12 of the Con- 
stitution. It was further held that the Flec- 
tricity Board, Rajasthan, was an authcrity 
and thus State within the meaning of Arti- 
cle 12 of the Constitution of India. Mr. 
Ghose has strongly relied on this decision 
of the Supreme Court in support of his con- 
tention that the Bokaro Steel Limited is an 
authority and thus State. ; 

Bhargava, J.. speaking for himself, 
Subba Rao, C. J. and Shelat and Mitter, JJ., 


relied on the meaning of the word “autho-- 


rity” given in Websters Third New Inter- 
national Dictionary viz., ‘a public adminis- 
trative agency or corporation having quasi- 
governmental powers and authorised to ad- 
minister a revenue-producing public en- 
terprise” and held that the expression “other 
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authorities” in Article 12 would include all 
constitutional or statutory axthorities on 
whom powers are conferred by law, such as 
the - Electricity Board, Rajasthan. Shah, J., 
concurred to the majority decision that Elec- 
tricity Board, Rajasthan, wes authority and 
thus State, but found himself unable to agree 
to the dictum that every constitutional or 
statutory authority on whom powers are con- 
ferred by law was “other authority” within 
the meaning of Article 12, inasmuch as, the 
expression “authority” in its etymological 
sense means a body investec. with power to 
command or give an ultimate decision, or 
enforce obedience, or having a legal right 
to command and be obeyed. 


In the case before us it is not disputed 
that no powers have been conferred on the 
Bokaro Steel Limited by law so as to make 
it a constitutional or statutory authority. 
The case before us, therefore, is not cover- 
ed directly by the decision of the Supreme 
Court in Rajasthan Electricity Board’s case. 
But Mr. Ghose has contended that the 
Borkaro Steel Limited does possess quasi- 
governmental powers and, therefore, accord- 
ing to a meaning assigned tc the word ‘au- 
thority’ in Websters Third New Interna- 
tional Dictionary which was approved by 
their Lordships of the Supreme Court, the 
Bokaro Steel Limited is an authority and 
thus State within the meaning of Article 12 
of the Constitution. According to Mr. 
Ghose, the Bokaro Steel Limited not only 
possesses quasi-governmental powers but 
really it is a department of the Government 
of India and thus possesses govemmental 
powers. On the other hand, according to 
the learned Advocate-General. the Bokaro 
Steel Limited is a company incorporated and 
registered under the Indian Companies Act 
and does not possess any governmental or 
quasi-governmental power. 


6. The petitioners in paragraphs 19 
of their petitions have asserted that both the 
Hindustan Steel Limited and the Bokaro 
Steel Limited are public sector undertakings 
and under the managing control of the Gov- 
ernment of India. In paragraph 20 of the 
petitions it has been stated that these under- 
takings are directly under the Ministry of 
Iron and Steel of the Government of India 
and they are administered: under the direc- 
tion of that department. . The appointments 
and postings in superior posts in both the 
undertakings are done by the Government of 
India mostly from amongst its own officers. 
Paragraph 21 of the petitions states that the 
Ministry of Iron and Steel of the Govern- 
ment of India makes superior appointments 
in both the undertakings which are treated 
as part of the same Government of India, in- 
dustrial Establishment. 


Paragraph 22 of the petitions says that 
the entire body of the Board of Directors of 
both the undertakings are nominated by the 
Government of India and none of them is 
a share-holder and as such, they are not 
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ordinary incorporate limited companies under 
the Indian Companies Act, On the basis of 
the aforesaid allegations, paragraph 28 of 
the petitions concludes that the petitioners 
hold civil posts under the Union of India. 
The reply to the allegations made in the 


aforesaid paragraphs of the petitions is to be’ 


found in paragraph 14 of the show cause 
petition of respondent No. 1 in each of the 
cases. The paragraph runs as follows:— 


“That with respect to the statements 
made in paragraphs 19, 20, 21 and 23 of 
the writ application, it is submitted that 
Bokaro Steel Limited is a Company incorpo- 
rated under the Indian Companies Act, 1956 
‘and the management is in the hands of 
Board of Directors and the fact that the 
President of India owns most of the shares 
of the Company does not ‘attract Article 16 
of the Constitution nor the Rules and Regu- 
lations applicable to Government servants.” 


According to Mr. Ghose, paragraph 14 
of the show cause petitions does not suffi- 
ciently deny that the Bokaro Steel Limited is 
a department of the Government of India. 
I am not inclined to accept this contention, 
indsmuch as, paragraph 14 of the show cause 
petition in each of these cases does assert 
that the management . is in the hands of 


Board of Directors which amounts to a de- 


nial of the assertion made by the petitioners 
that the Bokaro Steel Limited is administer- 
ed under the direction of the Ministry of 
Iron and Steel of the Government of India. 
What is not denied in paragraph 14 of the 
show cause petitions is the allegation in para- 
graph 22 of the applications that the Board 
of Directors are nominated by the Govern- 
ment of India and none of them is a share- 
holder. 


7. Can it be held, on the aforesaid 
pleadings of the parties, that the Bokaro 
Steel Limited is a department of the Gov- 
emment of India or otherwise an authority 
within the meaning of Article 12 of the Con- 
stitution possessing governmental or quasi- 
governmental powers so as to make it 
“State”? It is not in dispute that the Bokaro 
Steel Limited is a company incorporated and 
registered under the Indian Companies Act 
and it has to be presumed that it has got a 
separate entity from the owner or owners of 
its shares. Therefore, ordinarily- it cannot 
be held to be a department of the Union of 
India or possessing Governmental or guasi- 
governmental powers so as to make it an 
authority and thus “State” within the mean- 
ing of Article 12 of the Constitution. Mr. 
Ghose has, however, requested us to pierce 
the veil by looking to the materials on the 
record and find out whether it is in fact ad- 
ministered by the Ministry of Iron and Steel 
of the Government of India so as to make 
it a department of the Government of India. 
Is it permissible to us to pierce the veil? 

Recently a similar question arose for 
decision before the High Court of Caleutta 
in the case of Sunil Kumar Debnath v. 
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Mining and Allied Machinery Corpn. Ltd., 
AIR 1968 Cal 822. The learned Single 
Judge who heard the application under Arti- 


_cle 226 of the Constitution in the first in- 


stance rejected it summarily on the ground 
that the respondent appeared to be a Gov- 
ernment company which was neither the 
Government nor statutory body and so not 
amenable to the writ jurisdiction. There was 
a Letters Patent Appeal which was heard by 
D. N. Sinha, C. J. and A. K. Mukherjee, J. 
After considering both Indian and English 
authorities on the question, Sinha, C. J., who 
clelivered the judgment concluded as follows- 


“At the present moment, however, re- 
gard being had to the state of the authori- 


ties, I am of opinion that, as pointed out in- 


1950-1 KB 18,* a Court was not entitled to 
pierce the veil of corporate entity and to 


_examine the reality underneath. That in my 


view would be a matter of legislation and 
not of judicial interpretation, As at present 
advised, I must hold that a joint stock com- 
pany is like a private individual except in 
some restricted cases, namely when the com- 
pany is a public utility company, and its 
employees are not civil servants and are not 
entitled to the protection offered by Art. 311 
of the Constitution. Therefore, in such 
cases a writ application under Article 226 of 
the Constitution does not lie for the purposes 
of protecting service conditions.” 


It is nowhere asserted in the petitions 
that the Bokaro Steel Limited is a public 
utility company. Therefore, it does not come 
within the exception referred to by the 
learned Chief Justice of the High Court of 
Calcutta, 


8. In Subodh, Ranjan Ghosh v. 
Sindri Fertilizers and Chemicals Ltd., AIR 
1957 Pat 10, a Bench of this Court found 
that the Sindri Fertilisers and Chemicals Ltd. 
was completely owned by the Union Govern- 
ment, that the Directors of the Company were 
appointed by the President who was also 
authorised to remove any of them from his 
office in his absolute discretion, that the Pre- 
sident was authorised to issue such directives 
as he may consider necessary in regard to 
the conduct of the business of the company 
and that under one of the clauses of its Arti- 
cle a duty was imposed upon the Directors 
to give immediate effect to the directive so 
issued by the President. But in. spite of these 
findings, it held that the company had an in- 
dependent legal entity and an independent 
legal existence and it could not be said to 
be a department of the State Government or 
its delegate or agent. Ramaswami, C. Jj. (as 
he then was), Raj Kishore Prasad, J., concur- 
ring, further held that the Court was not 
entitled to pierce the veil of corporate entity 
and to examine the reality beneath. That 
decision is binding upon us. Mr, Ghose has 
not been able to show any decision of the 
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Supreme Court or of a larger Bench bf this 
Court which has taken a view contrary to the 
decision in Subodh Ranjan Ghosh’s casa, AIR 
1957 Pat 10. 


9. Mr. Ghose has placed reliance on 
the decision in Guru Gobinda Basu v. Sankari 
Prasad Ghosal, AIR 1964 SC 254 where the 
appellant who was holding an office of profit 
under the Hindustan Steel Limited as an au- 
ditor was held to be disqualified for seeking 
election to the House of the People on the 
ground that he was holding am office cf pro- 
- fit under the Government. As it appears from 
the facts of that case, the appellant was ap- 
pointed as an auditor of the Hindustan Steel 
Limited by the Central Government. While 
distinguishing the decision in the case of 
Abdul Shakur v. Rikhab Chand, AIR 1958 
SC 52 it was pointed out that one ef the 
facts which is decisive- in finding out whe- 
ther a person holds an office of profit under 
the Government of India or not is “the power 
of the Government to appoint a person to an 
ofice of profit or to continue him ir that 
ofice or to revoke his appointment at their 
discretion”. Had the appellant of tha: case 


been appointed by the Directors of the Hin-. 


dastan Steel Limited, and not by the Central 
Government, as it appears from the ratio of 
the decision in Guru Gobinda Basu’s case, 
_ AIR 1964 SC 254 their Lordships wouid not 
have held him disqualified from seeking elec- 
tion to the House of the People on the ground 
that he was holding an office of profit under 
the Government. It would thus appea: that 
the mere association of the appellant o? that 
case with the Hindustan Steel Limited as its 
auditor would not have disqualified him. The 
decision in this case is not of any real help 
to the petitioners and it nowhere can be said 
to have affected the authority of the decision 
of this Court in the case of Subodh Ranjan 
Ghosh, AIR 1957 Pat 10. 


10. The other case on which Mr. 
Ghose has strongly relied is the case of S. K. 
Pandey v. State of Bihar, 1967 BLJR 5& In 
that case a writ was issued against the 
Managing Director, Bihar State Small Indus- 
tries Corporation Limited on the grounc that 
the order of dismissal of the petitioner from 
the service was invalid having been passed 
in contravention of Article 811 (2) of the 
Constitution of India. Mr. Ghose has main- 
tained that according to the Bench decision 
in S. K. Pandey’s case, 1967 BLJR 58 < cor- 
porate body was amenable to the writ juris- 
diction of this Court. As the judgment is 
brief and does not state all the facts. we call- 
ed for the original records of that case and 
on examination of the same found thaz the 
petitioner was appointed by the State of 3ihar 
in the department of Industries and Min2s on 
the recommendation of the State Public Ser- 
vice Commission and thereafter his services 
were transferred to the Bihar State SmaI In- 
dustries Corporation Ltd. 

The petitioner of that case being a 
State servant could not have been dismissed 
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in contravention of the provisions of Arti- 
cle 311 (2) of the Constitution. Really the 
petition in that case could have been allowed 
even on the ground that the Managing Direc- 
tor, Bihar State Small Industries Corporation 
Ltd., not being the appointing authority of 
the petitioner could not have dismissed him. 
In the instant case, no materials have been 
placed before us to show that any of these 
petitioners were not appointed by the Direc- 
tors of the Hindustan Steel Limited or the 
Bokaro Steel Limited, but by the Central Gov-- 
ernment. The decision in S. X. Pandey’s case, 
1967 BLJR 58 also, therefore, is of no real 
help to the petitioners. - 


ll. For the foregoing reasons, I am 
not inclined at the present moment to hold 
that this Court is entitled to pierce the veil 
of corporate entity and to examine thé reality 
underneath contrary to the decisions in Tam- 
lin’s case, 1950-1 KB 18, Sunil Kumar’s case, 
AIR 1968 Cal 822 and Subodh Ranjan 
Ghosh’s case, AIR 1957 Pat.20 and hold that 
the Bokaro Steel Limited is an authority and 
thus ‘State’ within the meaning of Art. 12 of 
the Constitution so as to attract the provi- 


sions of Article 16 of the Constitution. 


12. It has been conceded by Mr, 
Ghose for the petitioners that if it is held 
that Article 16 of the Constitution does not 
apply to these cases, they must fail, In that 
view of the matter, it is not necessary to exa- 
mine the second and third contention of the 
learned Advocate-General, namely, that as 
the Hight claimed by the petitioners is not 
derived from the statute but is based on con- 
tract, no writ can be issued in their favour 
and that the seniority lists have been pre- 
pared rationally according to rules (not sta- 
tutory) framed by the Directors of the Bokaro 
Steel Limited and they do not infringe any 
right of the petitioners. I have refrained from 
expressing any opinion on these two points 
also because we have been informed that a 
suit filed by some of the direct recruits to the 
Bokaro Steel Limited involving these ques- 
tions is pending and expression of opinion on 
these points by us is bound to prejudice one 
or the other of the parties. : 

13. The petitioners in none of these 
applications are entitled to issuance of a writ 
against the respondents and their applica- 
tions are dismissed. In the circumstances of 
the cases, there will be no ordar as to costs. 

S. N. P. SINGH, J.:— 14. I agree. 


Petitions dismissed. 


AIR 1971 PATNA 141 (V 58 C 81) 
N. L. UNTWALIA AND 
A. N. MUKHEBJI, JJ. 

The State of Bihar and another, Appel- 
lants v. Jiwan Das Arya, Respondent. 

A. F, A. D, No. 848 of 1966, D/- 7-4- 
1970 against order of Badrinath Sahay, Ist 
Sub J., Dhanbad, D/- 28-8-1966. 
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(A) Civil P: C. (1908), Section 80 — 
Suit against Government and suit against Pub- 
lic Officer — Requirement of notice under 
section — Nature, AIR 1960 Pat 530, Over- 
ruled. 


A notice under Section 80 is mandatory 
and no suit can be filed before expiration of 
two months of service of such notice against 
the Government or the State even if the only 
relief claimed in the suit is in the nature of 
an injunction. It matters little whether the 
suit relates to the past action of the Govern- 
ment or is in relation to threatened action or 
injury and the suit is in the nature of a bill 
quia timet. 


If the suit is against the public officer 
in respect of the threatened or the future 
action only, notice under Section 80 will not 
be necessary, but if in order to get relief 
against the threatened or the future action 
the past act or the order has to be challeng- 
ed in the suit, without challenging which the 
relief of injunction as against the future action 
cannot be asked notice will have to be given. 
But this consideration is immaterial when the 
suit is against the Government or the State 
or the Union as the case may be. AIR 1960 
Pat 580, Overruled; AIR 1927 PC 176 & 
AIR 1966 SC 1068, Rel. on; AIR 1950 Pat 
366, Explained. (Para 12) 


(B) Civil P. C. (1908), Section 80 — Re- 
quirement‘as to notice to Government — Im- 
possibility of compliance cannot attract prin- 
one of waiver. AIR 1963 Pat 190, Over- 
ruled. 


Notice under Section 80 is for the pro- 
tection of the authority and if in the particu- 
lar case it does not require that protection 
and says so he can lawfully waive his right. 
It cannot, however, be said that merely be- 
cause the threatened or the imminent action 
is to take place in a period shorter than the 
requisite period the authority concerned must 


be deemed to have waived the right to re- 


ceive the notice. ; 

If a statute makes it imperative to do 
something which creates a protection or right 
iù favour of arkoni. the mere fact of there 
being tremendous difficulty in compliance 
with that requirement even going to the 
extent of impossibility would not attract the 
principle of waiver and cannot lead to the 
conclusion that in such a situation the autho- 
rity will be deemed to have waived its right 
to get the notice. AIR 1963 Pat 190, Over- 
ruled; AIR 1962 Pat 303, Rel. on. (Para 18) 


Cases: Referred: Chronological Paras 


(1966) AIR 1966 SC 1068 (V 53) = 
1966-1 SCR 986, Sawai Singhai 
Nirmal Chand v., Union of India 

(1963) AIR 1968 Pat 190 (V 50) = 
1963 BLJR 693, Union of India v. 
Promode Narain Singh 18 

(1962) AIR 1962 Pat 803 (V 49) = 
1962 BLJR 874, State of Bihar v. 
Kamaksha Prasad Sharma 


5, 8 


5, 11 
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(1860) AIR 1960 Pat 530 (V 47) = 
1960 BLJR 432, State of Bihar v. 
Raghunandan Singh 12 
(1950) AIR 1950 Pat 366 (V 87) = 
31 Pat LT 98, Province of Bihar v. 
Kamakshya Narain Singh 5, 10 
(1947) AIR 1947 PC 197 (V 84) = 
ILR (1948) Mad 214, Vellayan 
Chettiyar v. Govt. of the Province 
of Madras 
(1927). AIR 1927 PC 176 (V 14) = 
ILR 51 Bom 725, Bhagchand Dagdusa 
Gujrathi v. Secy. of State for India 
8, 11, 12 
(1918) ILR 87 Bom 248 = 14 Bom 
LR 1148, Naginlal Chunilal v. The 
Official Assignee 
(1911) ILR 85 Bom 862 = 13 Bom LR 
278, Secy. of State for India in 
Council v. Gajanan Krishnarao Mav- 
lankar 8 
Lal Narayan Sinha and Shreenath Singh, 
for Appellants; I. C. Sinha and S. K."Majum- 
dar, for Respondent. 


UNTWALIA, J.:— In this second appeal 
by the defendants, the foremost—rather, ulti- 
mately, the only question which has fallen 
for decision is the true meaning and scope of 
Section 80 of the Code of Civil Procedure 
hereinafter called the Code. 


2. It is not necessary to give the de- 
tails of all’ the facts leading to the institution 
of the suit by the plaintiff respondent, Suffice 
it to say that the plaintiff claimed that the 
suit land is his kasht land and as such did 
not vest in the State of Bihar defendant No. 1, 
under the Bihar Land Reforms Act. The 
case of the plaintiff was that on the 8th of 
June, 1961, he came to know from Shri T. K. 
Misra, Land Reforms Deputy Collector, defen- 
dant No. 2, that he was purporting to make 
settlement by auction of an alleged fishery 
right in the tank said to be existing in the 
suit land on the ground that it had vested 
ir. the State of Bihar under the Bihar Land 
Reforms Act. The plaintiff filed an objection 
asserting that the property had not vested in 
the State, Ignoring that objection, the settle- 
ment proceedings continued, and the plain- 
tiffs right was thus threatened by the intend- 
ed settlement of the alleged fishery right. The 
plaintiff asserted that the land in suit was 
not a tank and there was no fishery right 
which could be settled by the State. Accord- 
ingly the suit was filed for declaration of title 
of the plaintiff to the suit land and for perma- 
nent injunction restraining the defendants from 
settling the lands in suit to any person or 
from interfering with the possession of the 
plaintiff, 

3. In paragraph 20 of the plaint it 
was stated that the defendants were threaten- 
ing interference with the plaintiffs possession 
ty inviting offers for the settlement and hence 
no notice under Section 80 of the Code was 
recessary, which section is attracted only 
when the suit is in respect of past act com- 
pleted or begun. The plaintif, however, had 
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given a notice under S. &0 of the Code but he 
could not wait for the requisite period of two 
months for the institution of the suš inas- 
much as the suit would be rendezed in- 
fructuous if the plaintiff refrained from filing 


„the suit immediately, which he filed >n the 
< 17th June, 1961; it may be stated here that 


the notice had been served only twe days 
earlier on the 15th June, He further plead- 
ed that the defendants will be deemed to 
have waived their right to have a notice 
under Section 80 of the Code inasmech as 
without any intimation to the plaintifl, they 
threatened to interfere with his right. 

4, Facts pleaded to establish tke title 
of the plaintiff as a raiyat of the lanc were 
controverted in the written statement fied on 
behalf of the defendants. Since ultimately, 
according to the decision which I am gcing to 


give, the plaint has to be rejected as having - 


been filed without compliance with the man- 
datory provision of law contained ir Sec- 
tion 80 of the Code, it has not been neces- 
sary either to state the details of the facts 
of the plaintiffs case or to recite the facts 
controverting it. In regard to the question 
of Section 80 notice, however, it was pleaded 
in paragraph 8 of the written statement that 
the suit is not maintainable for want of aotice 
under Section 80 of the Code. In paragraph 
14 it was stated that the statement in para- 
graph 20 of.the plaint is not true and it is 
not correct that notice under Section 80 of the 
Code is not necessary’ or that there is waiver 
of the right to get that notice. 


5. - Both the courts below have held 
in favour of the plaintiff on the question of 
right, title and interest in the property as 
claimed by him and both of them have also 
held that the suit is not barred for want of 
requisite notice under Section 80 of the Code. 
This second appeal has been preferred by the 
defendants and the sole respondent is the 
plaintiff. When it came for hearing tefore 


a learned Single Judge of this Court, he vefer- - 


red it to a Division Bench as in the view of 
his Lordship, the decisions of this Court in 
Province of Bihar v. Kamakshya Narain Singh, 
AIR 1950 Pat 366 and State of Bihar v. 
Kamaksha Prasad Sharma, AIR 1962 Pat 808 
laying down that a notice under Section 80 
of the Code being for the benefit of the State 
can be waived by it in certain circumstances 
require reconsideration in view of the deci- 
sion of the Supreme Court in Sawai Singhai 
Nirmal Chand v. The Union of India, AIR 
1966 SC 1068. 3 


6. Learned Advocate-General who ap- 
peared in support of this appeal in the first 
instance strenuously argued that the suit was 
bad as having been filed before the ezpiry 
of two months from the date of service of 
notice under Section 80 of the Code. He 
also submitted that the decisions of the ceurts 
below even on merits were erroneous and 
fit to be interfered with in second appeal. 
We intimated that if we hold the suit to be 
bad on the ground of want of proper and 
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adequate notice under Section 80 of the Code, 
we shall, as has been done in several cases, 
direct the rejection of the plaint under Order 
7 Rule 11 (d) of the Code and shall not 
examine the propriety or legality of the deci- 
sions of the courts below as to the plain- 
tifs title to the suit land and ‘his claim 
for a decree for injunction. Since after hav- 
ing heard learned Counsel for the parties we 
are of the view that the first point urged 
on behalf of the appellants has to succeed, 
we did not hear any argument on merits of 
the appeal. 

7. The relevant words cf Section 80 
of the Code are: 


“No suit shall be instituted against the 
Government .. .. .. .. .. ..0r against a 
public Officer in respect of any act purport- 
ing to be done by such public officer in his 
official capacity, until the expiration of two 
months next after notice in writing has been 
delivered to, or left at the office of...... r 
There are two parts of the section. One in 
regard to the institution of the suit against 
the Government and the other against a public 
offcer. The inhibition contained in the Sec- 
tion as to the institution of suit against the 
Government is unqualified. No suit can be 
instituted against the Government or, as a 
matter of that, against the State or the Union 
until the expiration of two months next after 
notice in writing has been given to the pro- 
per authority. It matters little whether the 
suit relates to the past action of the Govern- 
ment or is in relation to the threatened action 
or injury and the suit is in the nature of a 
bill quia timet. But if the suit is to be filed 
against a public Officer, notice is mandatory 
only when it is in respect of any act purport- 
ing to be done by such public officer in his 
official capacity. If the act is not one pur- 
porting to be done by the officer in his offi- 
cial capacity, no notice is nezessary. 


Learned Advocate-General submitted that 
the expression “any act purporting to be done” 
must mean the past act purported to have 
been done by the public officer in his offi- 
cial capacity; it cannot. relate to a future act 
intended to be done by such public officer 
in his official capacity if the future act is 
unconcerned or unconnected with any past 
act. If the suit is filed against a public officer 
in respect of any act intended to be done by 
him in future purporting to act in his official 
capacity, which act is unconnected with any 
past act or order communicated to the plain- 
tiff or brought to the knowledge of the plain- 
tiff by the officer concerned, learned Advo- 
cate-General submitted that no notice under 
Section 80 would be necessary. But if the 
future act is the act of the Government in 
pursuance of any decision taken in the name 
of the Governor or the President, as the case 
may be, and if the act is sought to be en- 
forced through any public officer by utilising 
his services to act on behalf of the Govern- 
ment, the suit in such a case for proper relief 
will have to be filed against the Government, 
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the State or the Union, and, in that event, 
contention of the learned Advocate-General 
was that notice under Section 80 of the Code 
will have to be given as the section is man- 
datory and admits of no exception. 


On the basis of the several authorities, 
some of which I am going to review in my 
judgment, I have to accept as correct the 
contention as put forward . by the learned 
Advocate-General. But, I am afraid, the 
section, when so interpreted in relation to the 
suit to be instituted against the Government, 
invites the risk of being constitutionally in- 
valid on the ground of infraction of the fun- 
damental right of a citizen under Article 19 
(1) (f) of the Constitution. ‘To illustrate the 
point, supposing the Government without 
intimating any decision to a property-holder 
intends to dispossess him from his property 
illegally within 24 hours, the person concern- 
ed comes to know of the proposed action of 
the Government and wants a relief of injunc- 
tion in a Civil Court. On this strict inter- 
pretation of the first part of Section 80, he 
cannot file the suit against the Government 
before expiration of two months next after 


notice in writing has been given to the autho- ` 


rity concerned. This, in my opinion, would 
be putting unreasonable restriction on the 
fundamental right of a citizen in regard to the 
procedural aspect of the law. It may well be 
that the remedy of Article 32 or 226 of the 
Constitution will be available to such a citi- 
zen. But that apart, in a proper and emer- 
gent case, it may be necessary for the citizen 
to reach the nearest forum of Civil Court for 
the redress of his grievance and the law will 
not permit him to do so. j 


I am, therefore, inclined to think that 
occasion may arise where considering this as- 
pect of the matter even the first part of the 
section as respects the institution of the suit 
against the Government will have to be so 
interpreted as a matter of construction so as 
not to make it constitutionally invalid or if 
it cannot be so interpreted, the section will 
have to be struck down as such. But since 
the point has not been raised and argued in 
the manner indicated by me, as at present 
advised, I do not propose to go into this 
question either to cut down the scope of 
Section 80 in relation to the suit against the 
Government or to strike down the section as 
being invalid; on the authorities, this view 
does not seem to be possible at present. 


8. In the Secretary of State for India 
in Council v. Gajanan Krishnarao Mavlankar, 
(1911) ILR 35 Bom 362 it was observed that 
where there was a serious injury so imminent 
that it could only be prevented by an imme- 
diate injunction, a Court would not be debar- 
red from entertaining the suit and_ issuing in- 
junction though the section required previous 
notice if it was owing to the immediate need 
of the injunction that the plaintiff had come 
to the Court for relief before giving the re- 
quired notice. In another Bombay case, 
Naginlal Chunilal v. The Official Assignee, 
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Bombay, (1918) ILR 87 Bom 248 it was point- 
ed out that a suit against a public officer to 
restrain him from doing an act as such an offi- 
cer could be brought without giving notice, as 
required by Section 80 of the Code. It was 
observed at page 250-— 


“The real object of the suit is to obtain 
relief by injunction against an act, not done, 
or purporting to be done, but merely threaten- 
ed, namely, the act of causing the furniture 
to be sold by auction.” 


And, although in the alternative the plaintiff 
had sought an award for compensation, it was 
held that the really substantial claim in the 
suit was the claim for injunction and hence 
a notice under Section 80 of the Code was not 
necessary. 


The view as so baldly put by the 
Bombay High Court has not been approved 
bv Viscount Sumner delivering the judgment 
on behalf of the Board in the well known case 
of Bhagchand Dagdusa Gujarathi v. Secy, of 
State for India, AIR 1927 PC 176. The High 
Courts of Calcutta, Madras and Allahabad 
had taken the view that Section 424 of the 
Code of 1877 and Section 80 of the Code of 
1308 had to be strictly complied with and 
were applicable to all forms of action and all 
kinds of relief. © The Bombay High Court, 
however, has taken a different view to the 
effect that if the immediate result of the Act 
would be to inflict irremediable harm, Sec- 
tion 80 does not compel the plaintiff to wait 
for two months before bringing his suit, 
though, if nothing is to be apprehended be- 
yond what payment of damages would com- 
pensate, the rule is otherwise and the sec- 
tion applies. Viscount Sumner pointed out 
at page 184 (column 2)— 


“Section 80 is express, explicit and man- 
datory, and it admits of no implications or 
exceptions. A suit in which inter alia an in- 
junction is prayed is still ‘a suit’ within the 
words of the section, and to read any quali- 
fication into it is an encroachment on the 
function of legislation.” 

The argument before the Board that the 
act purporting to be done by the Collector of 
that case in his official capacity in respect of 
which the suit was begun was his threatened 
enforcement of payment was held to be falla- 
gious since the illegality, if any, was in the 
order for recovery of tax the order which was 
made and communicated previously; if that 
order was valid, there was nothing to be res- 
trained and hence though the act to be res- 
trained was something apprehended in the 
future, the act alone in respect of which the 
suit lay, if at all, was the order already com- 
pleted and issued. From these observations 
it may be culled out, as was argued by the 
learned Advocate-General, that if the suit re- 
lates to the threatened action of a public of- 
cer intending or purporting to act in his off-| 
cial capacity and if his past act or order com-| 


municated and known to the plaintiff is not, 


necessary to be challenged, a notice under 





Section 80 of the Code may not be-necessary. 
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The Supreme Court in a recent decision 
in AIR 1966 SC 1068 has reiterated the view 
enunciated by the Judicial Committee o= ths 
Privy Council in Bhagchand’s case, AIR 1927 
PC 176. Although the point which fell for 
decision before the Supreme Court wes in 
relation to a different type of facts but tha 
principle decided by the Privy Council was 
reiterated, that Section 80 applied to all forms 
of suit irrespective of the relief sought includ- 
ing a suit for injunction. On the authority of 
this decision of the Supreme Court, therefore, 
it is clear that the law, as it stands inter- 
preted so far, is that a notice under Section 80 
is mandatory and no suit can be filed before 
expiration of two months of service of suck 
notice against the Government or the State 
leven if the only relief claimed in the suit is 
in the nature of an injunction. T ho postion. 
as explained above, is somewhat different in 
relation to suits which are filed only ageinst 
the public officers. 


9. It is no doubt true that nctice 

der Section 80 of the Code is for the bene- 
fit of the Government or the public officer as 
the case may be and the right which the 
State or the officer has under Section 80 to 
get such a notice before the institution of the 
suit is capable of being waived as held by the 
Privy Council in Vellayan Chettiar v. Govt. of 
the Province of Madras, AIR 1947 PC 197. 
But it is one thing fo say that the right can 


` be waived and quite another to say whether 


in a particular kind of suit notice is not man- 
datory. I fail to understand how in a suit 
where a decree for injunction has been asxed 
for to restrain the defendant from a threaten- 
ed future action if the suit is against the 
Government or the State, it can be said that 
merely because the threatened action was im- 
minent, the Government will be deemed. to 
have waived the right to two months’ notice 
under Section 80 of the Code. In my opin- 
ion, such a view which has been adopted in 
some of the decisions is not sustainable at 
all. As pointed out by Lord Simonds in 
Vellayan’s case, AIR 1947 PC 197 that -he 
notice under Section 80 is for the protection 
of the authority and if in the particular case 
he does not require that protection and says 
so, he can lawfully waive his right. It is, 
however, difficult to accept the view that 
merely because the threatened or the immi- 
nent action is to take place in a period shorter 
than the requisite period of two months re- 
quired for giving notice under: Section 80 of 
the Code, the authority concerned waives the 
rotection of Section 80. If there is any 
lacuna in the Act in this regard, as there 
seems to be, it is for the competent Legis’a- 
ture to remove the lacuna. But in face of 
several authorities, it is not possible to take 
the view that in such a situation either notice 
is not necessary to be given or the author-ty 
concerned will be deemed to have waived the 
protection afforded to it under that Secticn. 


10. In AIR 1950 Pat 366 it was not 
decided that if the suit is in the nature of a 
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bill quia timet, no notice under Section 80 
of the Code is mandatory. This decision is 
often misunderstood. In paragraphs 8 and 9 
of the judgment of Reuben, J., as he then 
was, contentions in support of this view were 
noted and thereafter it was observed that 
these were difficult questions to be tried at 
the suit and hence the case before their Lord- 
ships was not a fit one where temporary in- 
junction during the pendency of the suit 
should be refused. 


11. In AIR 1962 Pat 808 the point 
decided -was that it is competent for the au- 
thority for whose benefit the right to notice 
under Section 80 of the Code is provided to 
waive that right. This point does not require 
any consideration, and it must be taken to 
have been settled by now. But the other 
part of the decision is against the respondent. 
It is pointed out by Kanhaiya Singh, E that 
causation of serious and irreparable damage 
resulting from serving a notice under Section 
80 of the Code and waiting for a statutory 
interval of two months cannot be regarded 
as a ground for dispensing with the service 
of notice under Section 80 as held by their 
Lordships of the Privy Council in Bhagchand’s 
case, AIR 1927 PC 176 nor that this case 
can be taken to be tantamount to waiver of 
right of getting a notice under Section 80 of 
the Code. I respectfully agree with this view. 


12. In the State of Bihar v. Raghu- 
nandan Singh, AIR 1960 Pat 539, Raj Kishore 


‘Prasad, J., sitting singly, held that 


“The true meaning and the correct inter- 
pretation of the words ‘in respect of any act 
purporting to be done’, occurring in Sec. 80 
of the Code, is that they cover only a past 
act and do not include a future act. Sec. 80 
as such comes into play only when the suit 
begun is in respect of past acts, completed, 
or begun, but incomplete, but it does not 
apply to future or threatened acts.” 


In that case also the State of Bihar was the 
chief defendant as in this case. The inter- 
pretation put to the words “in respect of any 
act purporting to be done” with reference to 
the State or the Government, ioa my opinion, 
and I say so with great respect, by the learn- 
ed Judge is not correct. That phrase does 
not relate to the institution of suit against the 
Government or the State. The use of the 
words “such public officer” after that phrase 
clearly shows that if the suit is to be filed 
against a public officer only in respect of any 
act purported to have been done by such pub- 
lic officer in his official capacity, then and 
then only that interpretation is possible that it 
must relate to past act and not to the future 
one. It will bear repetition to sey that if the 
suit is against the public officer in respect of 
the threatened or the future action only, . 
notice under Section 80 of the Code will not 
be necessary, but if in order +o get relief 
against the threatened or the future action the 
past act or the order has to be challenged 
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in the suit, without challenging which the 
relief of injunction as against the future ac- 
tion cannot be asked, notice, as pointed out by 
` the Privy Council in Bhagchand’s case, AIR 
1927 PC 176 will have to_be given. But 
this consideration is immaterial when the 
suit is against the Government or the State 
or the Union as the case may be. In support 
of the. conclusion arrived at by the learned 
Judge in AIR 1960 Pat 580 a few lines said 
to be the observations of Viscount Sumner in 
Bhagchand’s case, AIR 1927 PC 176 have 
been quoted in paragarph 31 of the judgment. 
But I may point out with respect that these 
lines occur in that portion of the judgment 
where his Lordship was stating the law as 
laid down by the Bombay High Court which 
ultimately was not approved by the Privy 
Council, 


13. In Union of India v. Promode 
Narain Singh, AIR 1963 Pat 190, Ahmad, J., 
as he then was, sitting singly seems to have 
accepted the contention put forward before 
his Lordship that if the decision to terminate 
the service of the respondent was to take 
effect within a period which was shorter than 
two months and notice under Section 80 of 
the Code was not possible to be given, it will 
be deemed that the right to get the notice in 
such a situation has been waived by the au- 
` thority. I say with very great respect tbat 
such a view is repugnant to the notion or 
conception of the law of waiver. If a Statute 
makes it imperative to do something which 
creates a protection or right in favour of the 
authority, the mere fact of there being tre- 
mendous difficulty in compliance with that re- 
quirement even going to the extent of impos- 
sibility would not attract the principle of 
_ waiver and cannot lead to the conclusion that 
in such a situation the authority will be deem- 
ed to have waived its right to get the notice. 
It may well be that in cases of this kind the 
law may not be just and, as I have indicated 
above, either may be interpreted narrowly or 
struck down as being invalid or may require 
amendment by the appropriate Legislature, 
but that apart, it is difficult to cdll out the 
principle of waiver from such a situation. In 
my opinion, therefore, the two cases referred 
to above decided by the learned Single Judge 
were not correctly decided in so far as they 
e against the principle laid down berein- 

efore. 


14. For the reasons stated above, it 
has to be held in this particular case that tho 
suit filed against the State of Bihar before ex- 
piry of the requisite period of notice under 
Section 80 of the Code was not maintainable. 
And since it was a joint suit against thé State 
and its officer, it was not maintainable even 
against the latter. In the result, the appeal 
is allowed, the judgments and decrees of the 
Courts below are set aside and the plaint of 
the plaintiff respondent is rejected under 
Order-7, Rule 11 (d) of the Code. In the cir- 


(Prs. 12-15)-[Pr. 1] Savailal v. State (K. B. N. Singh J.) 
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- cumstances, the parties are directed to bear 


eir own cost throughout. 
A. N. MUKHERJL, J.:— 15. I agree. 
. Appeal allowed. 
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S. C. MISRA, C. J. AND K. B. N. 
f SINGH, J. 
Savailal Keshavlal Shah, Petitioner 
v. The State of Bihar and others. Res- 
pondents. i . 
Cc. W. J. C. No. 580 of 1969, D/- 15- 
6-1970. 5 
(A) Bihar Hindu Religious Trusts 
Act (1 of 1951), S. 14 — ‘Applicability — 
Provisions under S. 14 for removal of 
president do not apply to removal of 
person appointed under S: 81-A of Act. 
.(Para 8) 
(B) Constitution of India, Art. 311 — 
Applicability — Person appointed under 


S. 81-A of Bihar Hindu Religious Trusts — 


Act (1 of 1951) — Removal of — Article 
311 does not apply. (Bihar Hindu Reli- 
gious Trusts Act (1 of 1951), S. 81-A). 

A person appointed -under Section 
81-A of the Bihar Act is not a Govern- 
ment servant so as to attract the provi- 
sions of Article 311 of the Constitution. 


There is no provision in the Act or the - 


Rules framed thereunder, 
petitioner to a show cause, notice before 
he is removed. Therefore, the question 
of application of the principles of Article 
311 of the Constitution does not arise. 
Held on facts that the appointment 
of the petitioner being a conditional ap- 


entitling the 


pointment was in substance a temporary’ 


one and could be terminated by the 
State Government without any show 
cause notice. There was also no stigma 
attached to the removal of the petitioner, 
as was apparent from the impugned noti- 
fication. The orders in question were 
purely administrative orders and no ques- 
tion of violation of the principles of natu- 
ral justice was involved. (Para 9) 


Cases Referred: Chronological Paras 
(1969) ATR 1969 Pat 209 (V 56) = 
.1969 BLJR 320, Labhchandra Re- 
isurana v. State of Bihar 3 
Ray Paras Nath and Shree Krishna 
Chandra, for Petitioner; Tarakant Jha, 
Bishwanath Agarwal and Shrinath Singh, 
for Respondents. 


K. B. N. SINGH, J. :— This writ ap- 
plication, under Articles 226 & 227 of 
the Constitution of India, has been filed 
for quashing the Government Notification 
dated the 22nd May, 1969 (Annexure 
11’) and the letter of the even date 
(Annexure ‘12’) of Respondent No. 1, ter- 
minating the appointment of the ` peti- 
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tioner as Special Officer, with effect from 
the date of the notification, and appcint- 
ing Respondent No. 3 as Special Officer 
to exercise all the powers and perhbrm 
all the duties of the Third Bihar State 
Board of Swetamber Jain Religious 
Trusts and its President under the B-har 
Hindu Religious Trusts Act, 1950 (her2in- 
after referred to as the Act.) 


2. The Bihar Legislature, with a 
view to provide for better administracion 
of Hindu religious trusts and for prozec- 
tion and preservation cf the properties 
appertaining to such trusts, enacted the 
Bihar Hindu Religious Trusts Act, 4950 
(Bihar Act 1 of 1951). Under Seccion 
2(e) of the Act, the expression ‘Hirdu’ 
has been defined so as to include a Jain 
and a Budhist, but not a Sikh Under 
Section 5(2) of the Act, a Board, kncwn 
as the Bihar State Board of Swetamber 
Jain Religious Trusts, has to be consti- 
tuted to discharge, in regard to Swetam- 
ber Jain Religious Trusts. the functions 
assigned to the Board under the various 
provisions of the Act. Under Section 7 of 
the Act, all the members of the frst 
Board were to be appointed by the State 
Government of Bihar, and one of such 
members was to be appointed as the Pre- 
sident of the first Board by -the State 
Government, and the term of the office of 
the first Board was to. be five years. The 


second and the subsequent Boards were. 


to be constituted in the manner as laid 
down in Section 8 (2) of the Act. Under 
clause (a) of that sub-section, two men- 
bers have to be appointed by the State 
Government, under clause (b) four heve 
to be elected by the Registered Swetam- 
ber Jain Religious Trusts and uncer 
clause (c) five have to be elected in the 
manner prescribed by Shree Singh. Sec- 
tion 8(4) lays down that the President of 
the second and all subsequent Boards 
have to be appointed from amongst the 
members nominated by the State Govern- 
ment under clause (a) of Section 8(2). It 
may be mentioned that under Section 28 
of the Act the general superintendence of 
all the religious trusts in the State of 
Bihar vests in the Board and the Board 
shall do all that is necessary to ensure 
that such trusts are properly supervised 


and administered and the income from, 


such trusts is duly appropriated and a>- 
plied to the objects of such trusts. 


3. ‘It is not disputed that after the 


constitution of the first Board, the second 
Board was constituted in the year 1958 
and was superseded on the 24th October, 
1962. The third Board was constituted 
on the 2nd April, 1964. Certain schemes 
prepared by the third Board, as well as 
the constitution of the third’ Board weres, 
however, challenged in writ petitions fil- 
ed in this court, which were allowed œn 
the 29th August, 1968 (vide Labhchandra 
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Reisurana v. State of Bihar, AIR 1969 
Pat 209). A Bench of this Court held 
that as the election under Section 8(2) (c) 
was on the basis of an invalid electoral 
roll, the constitution of the Board ‘was 
illegal and also quashed the scheme pre- 
pared by the said Board. Attention of 


the State Government ‘was also drawn to - 


the provisions contained in clause (c) of 
Section 81-A of the Act, which lays down 
as follows:— . 


“81-A. Where an injunction has been 
issued by a competent Court restraining 
the Board from discharging its functions 
or where the constitution cf the Board 
has been declared illegal by such Court, 
the State Government may direct that— 

(c) Where the constitution of the 
Board has been declared illegal election 
shall be held and appointment made for 
the purpose of reconstituting the Board 
within a period of six months from the 
date of the orders of the Court.” 


4. Thereafter, on the 18th Novem- 
ber, 1968, it is averred in the writ appli- 
cation that, with prior consent of the 
petitioner, a Swetamber Jain Social Wor- 
ker of repute -and high status in life, 
the State Government published a notifi- 
cation under clauses (a) and (b) of Sec- 
tion 81-A of the Act, appointing the peti- 
tioner as Special Officer, to exercise all 
the powers and perform all the duties of 
the third Board or the President thereof, 
till the first meeting of a validly consti- 
tuted Board (a copy of the notification 
is Annexure ‘l’ to the writ application). 
On the 2lst November, 19€8, the peti- 
tioner assumed charge of the duties as- 
signed to him, and, with the concurrence 
of Respondent No. 1, he maintained the 
office at Calcutta at his own cost and 
worked in honorary capacity. He took 
steps for election of . members of the 
Board, as required under ‘clauses (b) and 
(c) of Section 8(2) of the Act, and direct- 
ed Shree B. C. Jain. Superintendent of 
the Board to take necessary action, in 


- consultation with the Deputy Secretary 


to the Government of Bihar in the Law 
Department. It is alleged in the appli- 
cation that the petitioner received no ‘co- 
operation from the Superintendent of the 
Board, Shree B. C. Jain, in the work of 
preparation of electoral rolls, and Shree 
B. C. Jain “was not only derelict” _ in 
discharge of his duties, but his attitude 
was also destructive, and the petitioner 
sent two letters to Respondent No. 2 on 
the 7th April, 1969 (Annéxures ‘2’ & ‘3’) 
pointing out these facts. To the same 
effect he sent two more letters, one on 
the 21st April, 1969, and the other on 
the 5th May, 1969 (Annexures ‘4’ and ‘6’, 
respectively), to Respondent Na. 2. It 
may be mentioned that he had also sug- 
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gested in those letters to amend the Act 
by extending the period for election, as 
provided under clause (c) of Section 81-A 
of the Act from 6 months to 18 months. 
Thereafter the petitioner was informed 
that Respondent No. 2 wanted to meet 
him, and, accordingly, he came to Patna 
by the afternoon flight from Calcutta on 
the 17th May, 1969. and wanted to meet 
Respondent No. 2 on the 18th of May, 
1969, as the petitioner had some urgent 
work at Calcutta on the days subsequent 
thereto. As Respondent No. 2 was not 
willing to meet him on the said date, the 
petitioner flew back to Calcutta in the 
morning of the 19th May, 1969, and sent 
a letter to Respondent No. 2 (Annexure 
‘8°), but he received no reply. On the 
3lst May, 1969. the petitioner was in- 
formed by Shree K. S. Badalia that Res- 
pondent No. 1 had appointed Respondent 
No. 3 as the Special Officer of the Board, 
terminating the petitioner’s appointment 
as Special Officer. The petitioner has 
alleged that the impugned notification 
(Annexure ‘11’), removing the petitioner 
and appointing Respondent No. 3 as Spe- 
cial Officer was illegal, arbitrary and cap- 
Yicious and mala fide, with a view to 
shield the Superintendent Shree B. C. 
Jain, by appointing his relation as the 


Special Officer. The petitioner also 
averred that the actions of Respondents 
l and 2 have caused great harm and 


irreparable loss to the petitioner in his 
office and the status that he occupies. 


5. Respondents 1 and 2 have filed 
a counter-affidavit to the writ application, 
denying the imputations and allegations 
against them, followed by a reply to the 
same by the petitioner. 


6. Mr. Ray Paras Nath, appearing 
on behalf of the petitioner, has urged that 
-under Section 14 of the Act the State 
Government could remove the President 
or a member of the Board only under 
the circumstances and on conditions as 
laid down in the said section, which re- 
quires a show cause notice before re- 
moval, which has not been done in the 
instant case. and, therefore, the order 
terminating the appointment of the peti- 
tioner as Special Officer, contained in the 
Notification (Annexure ‘11’) is illegal and 
must be quashed. He urged that as the 
Special Officer he was not only to dis- 


charge the functions of.the Board, but 


also of the President. 


T: Section 14 of the Act, which 
has been relied upon, reads thus:— 


“The State Government may remove 
from office— 


(i) the President or amy member, i 
the President or such member— 
_ (a) is or becomes subject to any of 
the disqualifications specified in Section 
9; or, 
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(b) refuses to act or becomes incapa- 
kle of acting or acts in a manner which 
the State Government, after hearing any 
explanation that he may offer, considers 
to be prejudicial to the interests of reli- 
gious trusts; 

(ii) the President, if he fails. without 
an excuse which is in the opinion of the 
State Government sufficient, to attend 
oe consecutive meetings of the Board; 
and, 3 

(ili) any member, if he fails, with- 

out any excuse which is in the opinion 
of the State Government sufficient, to 
attend three consecutive: meetings of the 
Board.” 
Reading the aforesaid provision, it is 
apparent that Section 14 deals with the 
removal of the ‘President’ or ‘member of 
the Board’. The term ‘President’ in Sec- 
tion 14 obviously has reference to the 
President nominated by the State Gov- 
ernment in exercise of powers as provid- 
ed under Section 8(4) of the Act. Sec- 
tion 7, as already pointed out. provides 
for the constitution of the first Board and 
lays down that the State Government 
shall appoint all the members and will 
appoint one of them ‘to be the President 
of the Board. Section 8 deals with the 
President and members of the second and 
subsequent Boards and under clause (4), 
the State Government has to appoint one 
from amongst the two members nominat- 
ed by it on the Board to be the Presi- 
dent. Under Section 81-A of the Act, 
what the State Government has been 
authorised to appoint is not a ‘President’ 
of a Board, but to appoint one or more 
persons to exercise and perform powers 
and functions of the Board or the Presi- 
dent, commonly described as ‘Special 
Officer’, as mentioned by the petitioner . 
himself in the writ application. 

8. Section 81-A of the Act reads 
thus:— 

“Where an injunction has been issu- 
ed by a competent Court restraining the 
Board from, discharging its functions or 
where the constitution of the Board has 
been declared illegal by such court, the 
State Government may direct that 

(a) all the powers and duties which 
under the provisions of this Act are to 
be exercised and performed by the Board 
or the President shall, during the conti- 
nuance of such injunction, or as the case 
may be. till the first meeting of a validly 
reconstituted Board, be exercised and 
performed by such person or persons as 
the State Government may appoint in 
this behalf; 

Provided that when the State Gov- 
ernment have already appointed a person 
or persons to exercise the powers and 
perform the duties of the Board or the 
President during the continuance of an 
injunction. such person or persons shall 
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continue to do so till the first meetir2 of 
a validly reconstituted Board; 

(b) all property vested in the Board 
shall, during the continuance of the in- 


junction or as the case may be, till the. 


first meeting of a validly reconstituted 
ae vest in the State Government; 
an 


(c) where the constitution of the 

Board has been declared illegal, election 
shall be held and appointment made for 
the purpose of reconstituting the Beard 
within a period of six months from the 
date of the orders of the Court.” 
A bare reading of the aforesaid provi- 
sion (and the relevant expressions under- 
lined by me) makes it apparent that the 
State Government may appoint one or 
more persons to exercise and perform all 
the powers and duties, which under zhe 
provisions of the Act are to be exercised 
and performed by the Board or the Fre- 
sident. The expression ‘President’ in zhe 
Act has reference to a member of the 
Board nominated as President of the 
Board. The provision for appointing 
more than one person to perform fhe 
above functions also clearly shows taat 
the ‘person’ or ‘persons’ so appointed is 
not ‘President’ of a Board, so as to at-. 
tract Section 14. Obviously. therefcre, 
the provision contained in Section 14 of 
the Act for removal of President of a 
Board has got no application to removal 
of a person or persons appointed under 
Section 81-A of the Act to exercise the 
powers or perform the duties of the Boezd 
or the President by the State Govern- 
ment. It is also significant to note that 
while a person so appointed discharges the 
functions of a Board or the President, =ll 
the properties vested in the Board, vest 
in the State Government under clause (5) 
of Section 81-A of the Act. 


i 9. Learned counsel for the pei- 
tioner, In support of his submission that 
the petitioner’s appointment could not ze 
terminated without a show cause, hes 
also sought aid from Article 311 of tze 
Constitution and urged that its principles 
should be applied. The said provisian 
obviously has no applicaticn. as a person 
appointed under Section 81-A of the 
Act is not a Government servant so =s 
to attract the provisions of Article 3.1 
of the Constitution. There is no provi- 
sion in the Act or the Rules framed ther= 
under, entitling the petitioner to a show 
cause notice before he is removed. There- 
fore, the question of application of tr2 
principles of Article 311 of the Constitu- 
tion does not arise. The appointmert 
of the petitioner being a conditional 
appointment was in substance a tempc- 
tary one and could be terminated by the 
State Government without any show 
cause notice. There is also no stigma 
attached to the removal of the petitioner. 
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as is apparent from the impugned notifi-t 
cation (Annexure ‘11’). There is nothing 

in the Act or the Rules, which requires 

that a Special Officer appointed under]. 
Section 81-A of the Act should be given 

a show cause notice before he is remov- 

ed. These are after all purely adminis- 

trative orders and no question of violation 

of the principles of natural justice also is 

involved. 


10. Learned counsel has next urg- 
ed that the appointment of the petitioner 
would continue for the period till the 
constitution of the third Board and he 
could not be removed earlier by the 
State Government, and has laid empha- 
sis on the use of the word ‘shall’ in the 
proviso to clause (a) to Section 81-A of 
the Act. I do not find any substance in 
this submission of the learned counsel 
as well. The use of the word ‘shall’ in 
that provision does not put any limita- 
tion on the powers of the State Govern- 
ment for removing the persons so ap- 
pointed and appointing another person in 
his place. It only lays down that a per- 
son or persons so appointed by the State 
Government will continue to exercise the 
powers and perform the duties of the 
Board or the President, till the first 
meeting of a validly constituted Board. 
If learned-counsel’s conténticn were cor- 
rect that a person once appointed under 
Section 81-A must continue to function 
till the first meeting of the validly con- 
stituted Board and the Government has 
no option in the matter, it would mean 
that having exercised the option of ap- 
pointing someone as a Special Officer 
under Section 81-A the Government will 
have no power to rescind that appoint-. 
ment and exercise the option for a second 
time, even if that person resigns or is 
incapacitated from working. This inter- 
pretation would frustrate the very pur- 
pose for which Section 81-A has been 
incorporated in the Act by amendment 
in the year 1957 and would defeat the 
object for which this Act has been enact- 
ed. Such a contention woulé hardly be 
tenable on the established principles of 
construction of statutes that out of two 
constructions the one which aids in carry- 
ing out the purposes of the Act should be 
preferred. In the context, the word ‘shall’ 
only. means. that till the constitution of 
the Board its affairs shall be looked after 
by a Special Officer. It does not pre- 
scribe any limitation on the powers of 
the State Government. Any other inter- 
pretation will make the whole provision 
unworkable and will be against the spirit 
of the Act. -The power of the State Gov- 
ernment to appoint a Special Officer to 
discharge the functions of the Board has 
Inherent in it, the power to cancel that 
appointment and issue fresh notification 
appointing someone else. 
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11. Learned counsel for the peti- 
tioner has urged that the impugned noti- 
fication was a mala fide one to shield the 
Superintendent, Shree B. C. Jain, whom 
the petitioner wanted to remove for his 
gross neglect in discharge of duties and 
obstruction in the holding of the elec- 
tion. This allegation has been denied in 
the counter-affidavit filed on behalf of 
Respondent No. 2. It has been stated in 
the counter-affidavit which has been 
sworn by Shree Jitendra Narain, Law 
Secretary to the Government (Respondent 


No. 2), that the petitioner was appointed . 


Special Officer on his assurance to com- 
plete the election by February, 1969, but, 
save publishing notices on the 2ist Feb- 
ruary, 1969. for enrolment of voters, he 
took no effective steps for holding the 
election within the period of six months, 
and. was all along pressing for amending 
the law by extending the period of six 
months, as laid down in Section 81-A (c) 
to one and a half years for election and 
reconstitution of the Board. The other 
averments made against the respondents 
have also been denied, which are not 
necessary to be mentioned. It is also 
stated in the counter-affidavit that on the 
10th of May, 1969, a telegram was sent 
to the petitioner by his Calcutta address 
asking him to meet the respondent on the 
12th May, 1969, and attempts were made 
to contact bhim on telephone, but he was 
not available. The petitioner, however, 
did not meet the respondent on the 12th 
May, 1969. On the 13th May, 1969, again 
the petitioner was attempted to be con- 
tacted on phone, but he could not be 
_ available. The petitioner ultimately sent 
message to meet the respondent on the 
18th May, 1969, which being a Sunday 
and the papers being in the office. the 
petitioner was requested to meet the res- 
pondent on the 19th May. 1969, but he 
did not meet the respondent either on the 
19th or on any subsequent date. It has 
also been averred that as the period of 
six months for reconstitution of the Board 
expired on the 28th February, 1969, it 
was extended by an Ordinance up to the 
28th August, 1969, as the petitioner did 
not complete the election. In paragraph 
6 of the counter-affidavit it is stated that 
the State Government, by a letter dated 
the 26th March, 1969 (Annexure ‘B’), re- 
jected the contention of the. petitioner 
that the period of six months for récon- 
stitution of the Board was too short and 
‘directed him to complete the election by 
July, 1969. This was also reiterated in 
the letter dated the 25th April, 1969 (An- 
nexure ‘E’) but from the time-table of 
election submitted by the petitioner 
along with his letter dated the 5th May, 
1969 (which letter has been annexed with 
the writ application as Annexure ‘6’, 
without enclosure), it appeared that the 
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petitioner was in no mood fo complete 
the election within the time extended by 
Ordinance III of 1969, issued by -the Gov- 
ernor of Bihar, extending the period to the 
28th August, 1969, and the petitioner 
wanted to carry the election up to Nov- 
ember or December, 1969, as would be 
apparent from a copy of the election pro- 
gramme (Annexure ‘H’) sent by the peti- 
tioner to thé respondent along with his 
letter (Annexure ‘6’ to the writ. appliza- 
tion.) It was in this background taat 
respondent No. 2 made several attempts 
to contact the petitioner, but in vain. 
The Government, therefore, had no op- 
tion but to appoint someone else to firish 
the election within the time extended 
i.e., by the 28th August, 1969. It is also 
stated in the counter-affidavit that the 
matter against Shree B. C. Jain was en- 
quired into. but the Government decided 
not to take any action by suspencing 
him. at that stage, as his presence was 
necessary to complete the election within 
the time extended by the Ordinance. The 
aforesaid averments have not been. seri- 
ously challenged in reply to the counter- 
affidavit. 


12. From the facts stated above, 
it is apparent that there is no substance 
in the submission of the learned counsel 
for the petitioner that the action of the 
State Government in removing the peti- 
tioner and appointing Respondent No. 3 
was actuated by any mala fide intention. 
The State Government was anxious to 
complete the reconstitution of the Board 
within the time extended by the Crdi- 
nance and the petitioner, in spite of his 
assurance to complete the election 
within six months, was in no mood 
to complete it even within the 
extended time. In such a situation, ‘if 
the State Government appointed another 


person as Special Officer obviously there. 


was no mala fide intention. 


13. In the result, there is no merit 
fn this application and it is accordingly 
dismissed, but, in the circumstances of 
the case, there will be no order as to 
costs. 


MISRA. C. J.:— 14. I agree. The 


‘short answer to the entire contention on 


behalf of the petitioner is that he was 
appointed a Special Officer by the Gov- 
ernment to carry on the administration 


of the Trust as a matter of conven‘ence- 


If the Government felt that he was not 
doing his duties properly and that some 
one else would be more suitable for the 
work, he could be removed and another 
person could be appointed. The Special 
Officer has no legal right of any kind 
under the Act to continue in office. What 
the Act provides in Section 81-A(a) is 
that pending the first meeting of the 
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Board, a Special Officer shall perform. the 
duties laid on the Board and does not 
guarantee the status of any particular 
individual to continue in the office tor a 
particular period or till the happenirg of 
a particular contingency. No other ques- 
tion is relevant in the circumstances. of 
the case. 


Petition dismissed. 





AIR 1971 PATNA 151 (V 58 C 33 
B. P. SINHA, J. 
Subhlal Gope and another, Petitioners 
v. State of Bihar, Respondent. 
Criminal Revn. No. 1726 of 1969, D/- . 
20-3-1970, from order of Achalendra Math 
Mukherji, S. J.. Gaya, D/- 20-6-1969. 


(A) Criminal P. C. (1898), Ss. 208 (2) 
and 369 — Order of discharge under Sec- 
tion 209(2) in committal proceedings — 
Restoration of case on review, — No bar 
under S. 369 —- Magistrate has inhe~ent 
power to restore the proceedings — AIR 
1957 Hyd 26, Dissented from. 


A committing Magistrate passing an 
order of discharge under S. 209(2) in 
-absenze'of the complainant can, later on, 
on the complainant’s application of the 
same day, review his order and restore 
the case. The order of discharge is not 
a judgment as contemplated by S. 369 
and that section does not forbid restcra- 
tion of case. Further, the order of dis- 
charge not being a decision on merits and 
the Magistrate being of the opinion that 
the criminal prosecution was wronzly 
terminated by the order of discharge, 
can, in exercising inherent power undo 
the wrong, even though there is no sach 
express provision in the Code. Nor is 


the Magistrate functus officio after pass- - 
He has juriscic- - 


ing the discharge order. 
tion to recall that order and contirue 
proceedings. AIR 1939 FC 43 & AIR 1949 
FC 1, Rel. on; AJR 1957 SC 389, Expla_n- 
ed and Rel. on; AIR 1957 Hyd 26, Dis- 
sented from; (1899) ILR 23 Bom 50, Dis- 
ting. (Para 20) 


(B) Criminal P. c. (1898), S. 561-4— . 


Inherent powers of lower courts — No 
specific provision in Code — Still exer- 
cise of inherent power is justified in cer- 
tain cases. 

The procedure for disposal of a case 
is to advance administration of justice. 
A court of justice, in its very constita- 
tion, has inherent powers as are neces- 
sary to do the right and to undo a wrong 
in course of the administration of justice. 
Although. unlike S. 151, Civil P. C. the-e 
is no specific provision in Criminal Pro- 





cedure Code conferring such inherent 
power on subordinate criminal courts, 
JN/JN/E476/70/HGP/T 


State (Pr. 14] Pat. 151 


they are justified in acting in exercise of 
inherent power, subject to the qualifica- 
tion that it cannot be invoked so as to 
override the express or implied provi- 
sions of the Code. (Para 4) 


(C) Criminal P. C. (1893), Ss. 367 and 
438 — Decision on appreciation of evi- 
dence — Revision — No interference. 


The contention that certain state- 
ments made in the complaint were not 
originally made in the F.ILR. lodged by 
the complainant and the trie] court there- 
fore, should not have placed reliance 
upon the evidence of prosecution evidence 
is a matter relating to the appreciation 
of evidence and the High Court in revi- 
sion, cannot enter into consideration of 
evidence when the lower courts had con- 
sidered that aspect and in spite of such 
discrepancy. they preferred to rely upon 

(Para 12) 
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Narayan Phadnis 7,8 
(1949) ATR 1949 FC 1 (V 36) = 

Cri LJ 625, Kuppuswami Eao v. 

The King 6 
(1949) AIR 1949 Pat 256 (V 36) = 
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Singh v. Emperor £ 
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press v. Ganesh Ramkrishna 6 


B. K. Banerji and S. N. Misra, for 
Petitioners; S. A. ‘Gafoor, for the State, 
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ORDER:— On 6th -June, 1965 
“Gangiya Gwalin lodged first information 
report against seven accused persons in- 
cluding the two petitioners alleging that 
in the previous night all of them various- 
ly armed had been to her house and on 
` the order. of petitioner Budhlal Gope, 
petitioner Subhlal Gope set fire to the 
house, as a result of which she sustained 
a loss to the extent of Rs. 2,000/-. After 
investigation, police submitted a final 
report that the case was false. On 5th 
June, 1965 Gangiya Gwalin filed a com- 
plaint petition before the Sub-divisional 
Magistrate making further allegations 
that when she wanted to come out of her 
house, it was chained from outside and 
that as a result of the fire her infant 
daughter was partly burnt, which sub- 
sequently resulted in her death. In her 
complaint petition Gangiya Gwalin made 
allegations against the conduct of the 
Sub-Inspector of Police, 


The Sub-divisional Magistrate direct- 
ed a judicial inquiry into the matter. On 
receipt of the report of inquiry, he took 
cognizance in the case against all the 
seven accused persons. One of the accus- 
ed, namely, Chaturi Gope died during the 
pendency of the case. The case was 
transferred to Shri S. K. P. Singh, Mun- 
sif Magistrate, Gaya, for disposal. That 
Magistrate in absence of the complainant 
and her witnesses discharged the accused 
“persons on 25-2-1966 under Section 209(2) 
of the Code of Criminal Procedure (here- 
inafter to be referred to.as ‘the Code). It 
appears that subsequently on 1-4-1966 the 
learned Magistrate reviewed that order 
and proceeded with the commitment in- 
quiry under chapter XVIII of the Code of 
Criminal Procedure. These two peti- 
tioners along with four other accused per- 
sons were committed to the court of Ses- 
sion where the trial proceeded. 


2. The defence was that on ac- 
count of enmity, the complainant herself 
set fire to her house and in order to 
wreak\ vengeance falsely implicated the 
accused persons, 


3. The learned Assistant Sessions 
Judge found all the six accused persons 
' guilty of offences under Section 457 of 
the Indian Penal Code and convicted and 
sentenced each of them to undergo rigo- 
rous imprisonment for a period of one 
year. He further found petitioner Subh- 
‘al Gope and petitioner Budhlal Gope 
guilty under Sections 436 and 436/109 of 
the Indian Penal Code respectively and 
convicted and sentenced each of them to 
undergo rigorous imprisonment for a 
period of three years and also to pay a 
fine of Rs. 200/- in default to undergo 
rigorous imprisonment for a further term 
of three months. He further. directed 
that the sentences against Subhlal Gope 
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and Budhlal Gope would run concurrent- 
ly. The learned Judge passed an order 
that the fine. if realised, would go to the 
complainant by way of compensation. 

On appeal, the Sessions Judge be- 
lieved the prosecution story that it was 
on the order of petitioner Budhlal Gope 
that Subhlal Gope had set fire to zhe 
house of the complainant. Consequently 
the learned Judge upheld the order of 
conviction and sentence passed against 
these two petitioners. So far the remzin- 
ing four accused persons were concerned, 
the learned Judge found that they had 
not taken part in, the occurrence and 
hence he allowed the appeal and set aside 
the order of conviction and sentence. 
Subhlal Gope and Budhlal Gope have, 
therefore, filed this revision application. 

4, Learned counsel for the peti- 
tioners has attacked the order of convic- 
tion and sentence on the ground that the 
learned Magistrate, who was conducting 
the commitment proceeding, had no juris- 
diction to review the order of discharge 
passed by him and consequently the entire 
commitment proceeding and consequent- 
ly the trial in the sessions court follow- 
ing were vitiated. In this connection the 
counsel submitted:— 


(1) The learned Magistrate could not 
have recalled the order of discharge in 
view of the provisions of Section 369 of 
the Code. 


(2) The learned Magistrate had no 
power to proceed with the commitment 
inquiry after the order of discharge, inas- 
much as he had become functus officio. 
In connection with the first point it has 


been submitted that there is no provision. 


in the Code’ for restoration of the case 
which has ended in discharge of the 
accused persons, rather there is a provi- 
sion to the contrary in Section 369 of the 
Code. It is true that under Section 5 of 
the Code, investigation, inquiry or trial 
of any offence under the Indian Penal 
Code has to be in accordance with the 
provisions contained in the following sec- 
tions of the Code. The procedure for 
disposal of a case is prescribed to advance 
administration of justice. It is not easy 
to visualise all possible contingencies and 
as such it has been well recognised by 
various authorities that a court of justice, 
in its very constitution, has inh=rent 
powers as are necessary to do the right 
and to undo a wrong in course of the 
administration of justice. Unlike Section 
151 of the Code of Civil Procedure there 
is no specific provision in the Code con- 
ferring such inherent power on subordi- 
nate criminal courts. The decisions, how- 
ever, are that such ‘criminal courts are 
justified in acting in exercise of the in- 
herent power which they possess in their 
very constitution subject to the qualifi- 
cation that such power cannot be invoked, 


~ 
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so as to override the express or implied 
. provisions of the Code. 


5. In the instant case the learned 
Magistrate had passed an order of dis- 
charge purporting to be under Section 
909(2) of the Code. It appears .that on 
25-2-1966 the complainant had filed 
Hazri of the witnesses, but those wit- 
nesses could not be present when the 
case was called out. Accordingly the 
Jearned Magistrate closed the prosecution 
ease and for want of evidence discharged 
the accused persons. That very day a 
petition was filed by the complainant: 
that she and her witnesses had gona to 
call the lawyer who was then working 
before the Subdivisional Magistrate and 
in the meantime the accused persons 
were discharged. This assertion of the 
fact was not controverted and conse~ 
quently the learned Magistrate revizwed 
that order of. discharge and restored the.. 
case. This he did in order to do justice 
fn the: case. 


Learned counsel for the petitioners 
has submitted that that order of dis- 
charge cannot be reviewed in view oz the 
provisions of Section 369 of the Code. 
Section 369 provides that no court, when 
it has signed its judgment, shall alter or 
review the same, except to correct a cleri- 
cal error, save as otherwise provided by 
the Code or by any law for the time Leing 
in force. It has been contended that the 
order of discharge is judgment as zon- 
templated by Section 369 of the Code and 
therefore it could not be reviewec on 
account of the express prohibition zon- 

` tained in Section 369 of the Code. ‘True 
it is that if the order of discharge be żon- 
sidered as judgment then in view of the 
express provision prohibiting its review, 
the learned Magistrate would have no 
ffurisdiction to recall that order and pro- 
ceed with the commitment proceeding. If, 
however, that order be rot judgment as 
contemplated by Section 369 of the Code 
then, there being no specific provision 
‘prohibiting review of such order, in my 
opinicn such order can be reviewed in 
exercise of the inherent power. for the 
ends of justice. Therefore, it is now to 
be examined if the order of discharge as 
passed by the learned Magistrate, is a 
. judgment as contemplated by Section 369 
of the Code. i 


6. ‘Judgment’ has noft been defin- 
ed In the Code of Criminal Procedure. In 
the case of Dr. Hori Ram Singh v: Emoe- 
ror, AIR 1939 FC 43 after a full review 
of the English Law and the provisions of 
the Code of Criminal Procedure, Sulai- 
man, J. pointed out that under the Code 
of Criminal Procedure also like the Eng- 
lish law a judgment is intended to indi- 
cate the final order in a trial terminating 
fm either the conviction or the acquittal 
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of the accused. That is to say, a judg- 
ment in a criminal case means a judg- 
ment of conviction or acquittal. This 
view was-affirmed in another decision of 
Federal Court in Kuppuswami Rao v. The 
King, AIR 1949 FC 1. A question as to 
what isa judgment arose for considera- 
tion in State of Bihar v. Ram Naresh 
Pandey, AIR 1957 SC 389 there it has 
been observed that the word ‘judgment’ 
is a word of general import and means 
only “judicial determination of decision 
of a court”. In view of such general 
meaning of the word ‘judgment’ in the 
context of Section 494 of the Code it was 
observed that there was no reason to 
think that it was not applicable to an 
order of committal which terminates the 
proceeding so far as the inquiring court 
is concerned. That was a case where the 
Public Prosecutor filed an application 
withdrawing the criminal case during the 
commitment proceeding and the question 
had arisen if it could be done in view of 
the provisions of Section 404 of the Code 
and it was in that connection that the 
point as to whether judgment would in- 
clude the order of committal had arisen. 
In view of the general meaning of the 
word ‘judgment’ referred ta above it was 
held in the context of that particular sec- 
tion that the order of committal was a 
judgment, though it was nct an order of 
conviction or acquittal’ But it is signifi- 
cant to note that in that very decision 
there has been further observation that 
in the context of Chapter XXVI of the 
Code in which chapter Section 369 can 
be found the word ‘judgment’ may have 
a limited meaning. So far the question 
of applicability of Section 369 of the 
Code is concerned, the word ‘judgment’ 
has to be read in the context of the pro- 
visions of Chapter XXVI of the Code. ` 
That would naturally mean decision in a 
case ending in conviction or acquittal of 
the accused. An order which is not of 
conviction or of acquittal can be a judg- ` 
ment in general | sense of the term but 
not in the sense as contemplated by Sec- 
tion 369 of the Code. This Emited mean- 
ing to the word ‘judgment’ for the pur- 
pose of Section 369 of the Code has been 
in a way recognised in the aforesaid deci- 
sion of the Supreme Court. The instant 
order not being an order of acquittal or 
conviction, it is not a judgment as con- 
templated by Section 369, and as such 
the provisions contained in that section 
forbidding review of judgment may have 
no application in the case of order of dis- 
charge. There are certain orders in the 
Code of Criminal Procedure which are 
in terms final and therefore by necessary 
implication it would follow that such 
orders cannot also be reviewed in exer- 
cise of the inherent power inasmuch as 
that would amount to overricing the im- 
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plied provisions of the Code. The order 
of discharge passed in the instant case is 
not a decision on merit and is not a judg- 
ment as contemplated by Section 369 of 
the Code and hence any prohibition con- 
tained in that section does not stand as 
a bar to the review of that order. There 
is no other provision in the Code of Cri- 
minal Procedure forbidding review of 
such order of discharge. In that view of 
the matter the wrong could have been 
corrected by the learned Magistrate under 
the inherent power which he possessed 
even though there -is no specific provi- 
Son for review of such order in the Code 
itse ; 


T. In support of the aforesaid 
view, certain decisions have been cited by 
learned counsel for the opposite party. 
In In re, Wasudeo Narayan Phadnis, AIR 
1950 Bom 10, it has been held, relying 
upon Full Bench decision of the Calcutta 


and Madras High Courts that an order of ` 


discharge passed under Section 259 of 
the Code on account of the absence of 
the complainant, being not on a conside- 
ration of the merits of the case, would 
not amount to a judgment and conse- 
quently the Magistrdte was not debarred 
from reviewing such order. In that judg- 
ment the argument that there was speci- 
fic provision for further inquiry by 
superior court and as such the review 
should not be permitted was repelled 
with an observation that Section 436 of 
the ‘Code was an enabling section 
did not take away the jurisdiction vested 
_ in a Magistrate to rehear the complaint 
which was dismissed on account of the 
absence of the complainant. 


Yet there is another decision of the 
Mysore High Court in Rayappa v. Shiv- 
- amma, AIR 1964 Mys 1 holding that the 
Magistrate has got jurisdiction to revive 
the complaint dismissed for default under 

Section 259 of the Code. 


Then there is another judgment of 
this Court in Raghubans Prasad v. State, 
AIR 1961 Pat 397. That was a case where 
upon a consideration of the documents 
before him and after hearing the parties 
the Magistrate formed an opinion that 
the facts did not disclose the commission 
of any offence and as such discharged 
the accused persons under Section 251-A 
(2) of the Code. An application was filed 
for revival of the proceeding on the 
grounds that certain matters had not been 
considered. Notice was issued to the 
accused to show cause why the previous 
proceeding should not be revived. Cause 
‘was not shown and on a fresh considera- 
tion of the record and the case diary the 
Magistrate felt satisfied that the dis- 
charge order was not justified and that 
there were sufficient materials to esta- 
blish prima facie offences under Sec- 
tions 379- and 420 of the Indian Penal 
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Code and accordingly he recalled the 
order of discharge and summoned the 
accused persons. An argument was ad- 
vanced in this Court in revision against 
that order that the Magistrate. after pas- 
sing the order of discharge, had become 
functus officio and was unable to rehear 
the case. A reference was made to Sec- 
tion 369 of the Code and it was contended 
that the revival of the proceeding would 
amount to reviewing the order which was 
prohibited by Section 369 of the Code. 
On a consideration of the various deci- 
sions of different courts it was held by 


“this Court that the order of discharge 


was not a judgment and.as such it did 
not come within the mischief of Section 
369; and as such the Magistrate was quite 
competent to revive the original proceed- 
ing even when his order of discharge was 
not set aside by the superior court. 


There is another decision of this 
Court in Criminal Revn. No. 2618 with 
Criminal Revn. No. 2622 of 1968 (Pat.) 
(Keshab Prasad Bhagat v. Ramnarain 
Choubey) decided on 14-4-1969. That was 
a case where in absence of complainant 
the complaint was dismissed for default. 
On the following day on an application 
by the complainant the learned Subdivi- 
sional Magistrate allowed his prayer for 
restoration of the complaint. An argu- 
ment was advanced that the learned Sub- 
divisional Magistrate had no jurisdiction 
to review the order dismissing the com- 
plaint found by him. A number of deci- 
sions were referred to, on a consideration 
of which, relying upon the Full Bench 
decision of the Calcutta and Madras High 
Courts as also a decision of this Court in 
Ram Narain Chaubey v. Panachand Jain, 
AIR 1949 Pat 256 which appear to have 
been approved in a decision of the 
-Supreme Court in Pramatha Nath Taluk- 


dar v. Saroj Ranjan Sarkar, AJR 1962 SC ' 


876 this Court held that the Subdivi- 
sional Magistrate had jurisdiction to 
accept the petition for restoration of the 
complaint which had been dismissed for 
default of the appearance 
plainant in the proceeding before him. 


8. The learned counsel for - the 
petitioners has, however, relied upon 
some decisions in support of his contention 
that the order of discharge could not be 
reviewed. The first case referred to is 
a decision of the Bombay High Court in 
Queen Empress v. Ganesh Ramkrishna, 
(1899) ILR 23 Bom 50. The facts of that 
case were quite different and I do not see 
that that decision has got any application 
to the point involved in the instant case. 
That was a case where the Sessions Judge 
had refused to revoke a sanction granted 
by subordinate court ‘under Section 195 
of the Code. Such order was held to 
have been passed in a criminal proceed- 


of the com- 
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ing in revision. That being so it was 
held that any order in such proceeding 
was final and could not be reviewed. 
In the instant case there is no question 
of any final order having been passed by 
the Magistrate. 


Another case referred to is a decision 
of Hyderabad High Court in S. A. Irani 
v. P.-L. Narsimha Sastry, AIR 1957 Hyd 
26. It has been held in that case that a 
court had no jurisdiction to restore the 
complaint, as there was no express pro- 
vision in the Code for such restoration 
after the complaint was dismissed under 
Section 259 of the Code. It was further 
held that the remedy of the complainant 
would be to file a fresh complaint wpon 
which the Magistrate could take cogniz- 


ance under Section 190 of the Code. In. 


that case the learned Judge distinguished 
the decision of the Bombay High Court 
in In re, Wasudeo Narayan Phadnis’s case, 
AIR 1950 Bom 10 referred to above on 
the ground that that was a case where 
the complainant had absented himself at 
the stage of trial. But I do not see any 
point in the ground of distinction. In the 
Hyderabad case the Full Bench decision 
of the Calcutta High Court and the Mad- 
ras High Court were not considered. Tull 
implication of the applicability of Sec-ion 
369 of the Code as standing bar to the 
review of the order passed was not consi- 
dered. With respect I do not agree with 
the view that where a complaint is dis- 
missed and though a fresh complaint cculd 
be filed. the original complaint could not 
be revived. If on the same cause of ac- 
tion, a fresh complaint could be filed 
there should be no reason why instead of 
driving the complainant .to unnecessary 
harassment of instituting a fresh case the 
original complaint could not be revived 
inasmuch as there is no provision in law 
to the contrary. Such a view has been 
expressed in some of the decisions refr- 
red to above. 


The next case relied upon by learred 
counsel is a decision in Bhagwan Sahai v. 
Moti Lal, AIR 1953 All 402. That is a 
decision of a single Judge, wherein it has 
been held that revival of complant 
which has been dismissed under Section 
259 of the Code is not provided in law. 
The view expressed therein is not in cm 
formity with the views expressed by 
majority of the High Courts in Division 
Bench and Full Bench decisions. Further, 
it would appear that in this case the 
learned Judge did not consider the impti- 
cation of the inherent power of a crimiral 
court. Simply in absence of any provi- 
sion in the Code for the revival of tie 
complaint which has been dismiss2d 
under Section 259 of the Code it has been 
observed that no order reviving the com- 
plaint could be passed. 
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9. The learned counsel for the 
petitioners has further relied’ upon_ the 
aforesaid decision of the Supreme Court 
in AIR 1957 SC 389 in support of his 
contention that the order of discharge 
being a judicial determination or a deci- 
sion of a court was a judgment and as 
such it could not be reviewed. It has 
however, been. noted above that in that 
decision the Supreme Court held that 
the order of committal is a judgment in 
the context of Section 494 of the Code 
and it has been further observed that the 
word ‘judgment’ may heve restricted 
meaning for the purpose of Chapter XXVI 
of the Code. That is to say, by implica- 
tion the observation of he Supreme 
Court was that for the purpose of Chapter 
XXVI of the Code a judgment in a crimi- 
nal proceeding means the judgment of 
acquittal or conviction, as was held in the 
aforesaid decisions of the Federal Court. 
According to the Supreme Court, the 
word ‘judgment’ may have different 
meaning in different context. In the con- 
text of Chapter XXVI of the Code which 
contains Section 369 as well. it cannot be 
said that the word ‘judgment’ would in- 
clude an order of discharge on technical 
ground. 


The learned counsel for the petition- 
ers has further relied upon a decision of 
the Orissa High Court in Krushna Mohan 
v. Sudhakar Das, AJR 1953 Orissa 281 
and also another decision of Allahabad 
High Court in Shamshul Haq v. Civil 
Judge, Moradabad, 1964 All LJ 668. 
Those are cases where the view that the 
inherent jurisdiction could be exercised 
in appropriate cases in absence of any 
provision of law to the contrary has been 
accepted. It was because of the facts 
and circumstances of the case then under 


-consideration that it was held that the 


orders of restoration passed in those cases 
were contrary to the provisions of law 
and that such orders could not be passed 
in exercise of the inherent jurisdiction 
of the court. These cases, therefore jin- 
stead of-helping the petitioners do lend 
support to the contention of the other 
side that in appropriate cases a criminal 
court has got inherent power to pass any 
appropriate order to undo the wrong 
committed provided it is nct forbidden 
either expressly or impliedly by any of 
the provisions in the Code. 


10. In view of what has been said 
above. I am of the opinion that the 
order of discharge passed by the learned 
Magistrate in absence of the complainant 
was not a judgment within the meaning 
of the word as contemplated by Section 
369 of the Code and as such that section 
did not stand as a bar to the learned 
Magistrate exercising his inherent juris- 
diction for the purpose of reviving the 
criminal prosecution which in his opinion 
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was wrongly terminated by the dis- 
charge order. There being no provision 
in the Code, either express or implied to 
the contrary, in my opinion, the learned 
Magistrate had inherent power to undo 
the wrong by recalling the order of dis- 
charge passed by him. Hence the com- 
mitment proceeding thereafter and the 
subsequent trial could not be said to have 
been vitiated. 

11. The next point that has been 
submitted by learned counsel for the 
petitioners is that the learned Magistrate, 
who was a transferee court, could not 
review the order, inasmuch as he was 
functus officio after passing the order of 
discharge. In view of what has been 
said above it must be held that the court 
in which the case was pending and which 
has passed the discharge order had cer- 
tainly jurisdiction to recall that order and 
continue the proceeding. I do not see 
any force in this contention of the learn- 
ed counsel 

12. It has next been submitted by 
the learned counsel for the petitioners 
that in view of the fact that certain state- 
ments were made in the complaint which 
were not originally made in the first in- 
formation report lodged by the complain- 
ant the trial court should not have placed 
reliance upon the evidence of the wit- 
nesses and should have rejected the pro- 
secution case. This is a matter relating 
to the appreciation of the evidence and 
this Court in revision cannot enter into 
the consideration of the evidence when 
it is found that the courts below have 
considered this aspect and in spite of such 
discrepancy they preferred to rely upon 
the evidence of the complainant and 
other witnesses in support of their find- 
ings that the prosecution has established 
its case as against these petitioners. 

13. The last submission of the 
learned counsel for the petitioners is that 
the sentence is a bit severe. Having 
regard to the facts and circumstances of 


the case, I do not think that the sentence 
is at all severe. 
14. In view of what has been said 


above, there is no substance in this revi- 
sion application. It.is accordingly dis- 


missed, j ae. 
Revision dismissed, 
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_ (A) Evidence Act (1872), S. 92, Pro- 
visos (2) & (3)— Money suit in respect of 
transaction of handnote and passing of 
title — Defendants alleging oral agree- 
ment constituting condition precedent to 
attaching of obligations under handnote 
in suit — Held, questions in support of 
oral agreement were permissible under 
Provisos (2) & (3) of S. 92. 

(Para 5) 


. (B) Civil P. C. (1908), S. 115(c) — 
Exercise of jurisdiction illegally or with 
material irregularity — Mere wrong deci- 
sion ipso facto does not entitle High Court 
to exercise its power under S. 115(c) — 
Lower Court wrongly holding that certain 
questions were not permissible under Sec- 
tion 92 of Evidence Act, 1872, which had 
effect of striking out main defence of 
defendants — Held High Court could 
interfere in exercise of its power under 
S. 115(c). AIR 1966 SC 439 & AIR 1964 


_SC 1341 & AIR 1966 SC 1431, Relied on. 


(Paras 7, 8) 


(C) Civil P. C. (1908), S. 115 — Inter- 
locutory order — It can be interfered 
with. AIR 1935 All 599 (FB) held not good 
law in view of AIR 1964 SC 497 (501). 

(Para 9) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 439 (V 53) = 

1966-1 SCJ 212, Ratilal Balabhai 

Nazar v. Ranchhodbhai Shankar- 

bhai Patel 
(1966) AIR 1966 SC 1431 (V 53) = 

1966-2 SCA 288, Rama Iyer v. 

Sundaresa Ponnapoondar 
(1964) AIR 1964 SC 497 (V 51) = 

1964 SCD 435, Major S. S. Khanna 

v. Brig. F. J. Dillon 9 
(1964) AIR 1964 SC 1341 (V 51) = 

1964 SCD 381, Vora Abbasbhai 

Alimahomed v. Haji Gulamnabi 

Haji 6 
(1949) AIR 1949 PC 156 (V 36) = 

76 Ind App 67, N. S. Venkatagiri 

Ayyangar v. Hindu Religious En- 

dowments Board, Madras 7 
(1949) AIR 1949 PC 239 (V 36) = 

76 Ind App 131, Joy Chandlal v. 

Kamalaksha Choudhary 6 
(1935) ATR 1935 All 599 (V 22) = 

1935 All LJ 549 (FB), Mukundlal 

v. Gaya Prasad 6 


Gorakh Nath Singh and Krishna Pra- 
sad, for Petitioners; Prem Lal, J. Pandey 
eae Ramnand Prasad Yadav, for Respon- 

ents. ` 


ORDER :— The petitioners, who are 
father and son, are the defendants in a 
money suit, namely, M. S. 61 of 1963, 
which is pending in the court of the 
Munsif lst at Sasaram. This suit has 
been instituted by the members of the 
opposite party, who are also father and 
son, for recovery of a sum of Rs. 4200/- 
as principal and interest on basis of a 
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handnote for Rs. 3900/- dated 2-8-60 

alleged to have been executed by cefen- 

dant No. 1, that is, the present petitioner 

No. 1 as Karta of the joint family com- 

pring himself and his son defendant 
o. 2. 


r 


2. According to the admitted case 
of the parties, one motor truck had been 
purchased jointly by the members of the 
two families. There is some difference 
between the parties whether the purchase 
was made jointly by the two plaintiffs 
and two defendants or by plaintiff No. 2 
and defendant No. 2 only, but we are not 
concerned with that aspect in the pre- 
sent proceeding. It is further admitted 
that an agreement was arrived at be- 
tween the parties on 29-8-60 for sake of 
the half share of the plaintiffs’ family in 
this motor truck to the defendant's family 
for a consideration of Rs. 3900/- and in 
pursuance of this agreement, an unregis- 
tered sale deed was executed by plaintiff 
No. 2 and the handnote in suit was 2xe- 
cuted by defendant No. 1 in lieu of the 
consideration money. It may be added 
that there is some difference also on the 
point as to whether the recital portion in 
the handnote had been scribed out or not, 
for, according to the plaintiffs, the hand- 
note had been duly scribed out and was 
then thumb-marked by defendant N>. 1 
and the execution portion thereof was 
written by defendant No. 2 on behal? of 
his father defendant No. 1 while, accerd- 
ing to the defendants, the contents of the 
handnote had not been scribed out but 
only the execution portion was written by 
defendant No. 2 for defendant No. 1 and 
the thumb-mark of defendant No. 1 was 
taken. We are, however, not concerned 
at present with this controversy also. 
According to the defence case, as the 
registration of the truck and the owrer- 
ship book thereof stood.in the name of 
plaintiff No. 2 and his name also figured 
in the records of the Financier, who had 
advanced the money for purchase of the 
truck on hire-purchase basis. it was 
agreed between the parties that plainc-iff 
No. 2 would write letters addressed to zhe 
` Financier as well as the Registration Offi- 
cer for transfer of the truck in the name 
of defendant No. 2 and would also swear 
an affidavit to that effect. The defen- 
dants’ case further is that it was also 
agreed between the parties that the cen- 
tract relating to the sale of the truck amd 
with respect to the hand note would not 
be deemed to be complete until the name 
of defendant No. 2 was mutated in plece 
of plaintiff No. 2 on completion of all the 
aforesaid formalities. Their case furtker 
is that plaintiff No. 2 actually swore an 


affidavit and also wrote letters addressed. 


to the Financiér and the Registration 

Officer for transfer of the truck in nane 

of defendant .No. 2 but when the affidarit 
oe 
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and the letter addressed to the Financier 
were produced before the Financier, he 
refused to accept the same on the ground 
that these documents had deen signed by 
the plaintiff No. 2 in Hindi, although in 
the papers relating to the hire-purchase 
agreement, plaintiff No. 2 had put his 
signatures in English, A request was 
thereon made to plaintiff No. 2 to give a 
fresh affidavit. and a fresh letter to the 
Financier after signing his name in Eng- 
lish but he refused to do so with the 
result that the name of defendant No. 2 
could not be mutated in place of plaintiff 
No. 2. It is further alleged that subse- 
quently plaintiff No. 2 sold his half share 
to another person and in ccnsequence 
thereof, defendant No. 2 had to purchase 
that share from the transferee of the 
plaintiff. 


3. The rearing of the suit was 
taken up in the court below in due course 
and after the close of the evidence of the 
plaintiffs’ witnesses, the examination of 
the defence witnesses was taken up. It 
transpires that during the examination of 
D.W. 8 Lakshmi Singh. the cefendants 
wanted to put certain questions to this 
witness which were disallowed by the 
court below. A petition was thereon filed 
by the defendants for allowing these 
questions and as would appear from the’ 
order of the court below, these questions 
were embodied in the petition. The Court 


‘below has however, rejected this petition 


by its order dated the 31st July, 1969 
on the ground that the questions were 
not permissible in view of the provisions 
of Section 92 of the Eviderce Act. The 
pon petition in revision arises out of 
this order. 


4. As would appear from the 
order of the court below, the particular 
questions which . were sought to be put 
to D.W. 8 were specified in the aforesaid 
petition of the defendants as follows: 


“(i) It was agreed between plaintiff 
No. 2 and defendant No. 2 that considera- 
tion of the handnote amounting to Rs. 
3900/- will be paid after che name of 
defendant No. 2 is mutated in Financiers 
Book Delhi, Transport Office, Patna and 
Owner’s book for which the plaintiff No. 
2 has taken the responsibility fòr getting 
the name of defendant No. 2 mutated 
T the aforesaid offices and owners 

00! 


(ii) It was also agreed that the tran- 
saction of the handnote and passing of 


title to the truck will not be complete 


unless the name of defendart No. 2 is 
mutated under the aforesaid offices and 
owner’s book and the defendants will not 
be. liable to pay the consideration money 
of the handnote in suit.” 


The Court below has observed that the 
questions that had been actually put and 
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disallowed due to the objection by the 
plaintiffs were somewhat different from 
the questions as incorporated in the peti- 
tion, but the substance of the two ques- 
tions was the same. It is manifest from 
these questions that these had been put 
in connection with the defence case that 
there was an agreement between the 
parties that the sale with respect to the 
truck and the handnote which was ad- 
mittedly executed in lieu of the conside- 
ration for the sale would not be deemed 
to be completed transactions until the 
name of defendant No. 2 was mutated in 
the Financier’s records as well as the 
records maintained by the Motor Vehicles 
Registration Authorities. The effect. of 
disallowing these questions is that the 
defendants have been debarred from giv- 
ing evidence in support of this plea which 
was specifically raised in the written 
statement and which appears to be their 
main defence in the case. The question, 
therefore. arises whether the view taken 
by the court below that no such ques- 
tions could be allowed in view of the pro- 
visions of Section 92 of the Evidence Act 
is correct. 


5. Section 91 of the Evidence Act 
provides that when the terms of a con- 
tract, or of a grant, or of any other dis- 
aires of property have been reduced 
to the form of a document, and in all 
cases in which any matter is required by 
law to be reduced to the form of 
a document, no evidence can be given 
in proof of the terms of such 
contract, grant or other disposition of 
property or of such matter, except the 
document itself. Section 92 of the Evi- 
dence Act lays down that when the terms 
of any such contract, grant or other dis- 
position of property, or any matter re- 
quired by law to be reduced to the form 


of a document, have been proved accord- . 


ing to Section 91, no evidence of any 
oral agreement or statement shall be ad- 
mitted, as between the parties to any 
such instrument or their representatives 
in interest, for the purpose of contradict- 
ing, varying, adding to, or subtracting 
from_its terms. It is manifest from these 
provisions that in case of written docu- 
ment embodying the terms of a contract, 
grant or other disposition of property the 
document alone is admissible for proving 
the terms thereof and no evidence of 
any oral agreement is admissible for con- 
tradicting, varying. adding to, or sub- 
tracting from the terms thereof. The 
aforesaid provisions are, however, subject 
to six provisos as incorporated in Sec. 92 
itself. In the present case, we are con- 
cerned with provisos 2 and 3 only which 
are as follows:— 


“(2) The existence of any separate 
oral agreement as to any matter on which 
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a document is silent, and which is not 
inconsistent with its terms, may be prov- 

In considering whether or not this 
proviso applies, the Court shall have 
regard to the PATES of formality of the 
document. 


(3) The existence of any separate oral 
agreement constituting a condition prece- 
dent to the attaching of any obligation 
under any such contract, grant or dispo- 
sition of property, may be proved.” 

It is manifest from what has been stated 
above that according to the case of the 
defendants, although the aforesaid sale- 
deeds with respect to the truck and the 
handnote were executed, there was a 
separate oral agreement between the 
parties constituting a condition precedent 
to the attaching of the obligations arising 
out of such contracts, namely, a condition 
that the name of defendant No. 2 should 
be mutated in place of that of plaintiff 
No. 2 in the Financier’s records and the 
Motor Vehicles. Registration Office with 
respect to the truck in question: after 
compliance of the required formalities. 
This agreement, as- alleged by the defen- 
dants, comes within the purview of pro- 
viso 3 to Section 92 under which the 
existence of any separate oral agreement 
constituting a condition precedent to the 
attaching of any obligation under any 
such contract etc., as are referred to in 
the Section may be proved. It is thus 
manifest that the view taken by the court 
below that the aforesaid questions were 
inadmissible in view of the provisions of 
Section 92 is quite wrong. It may also 
be added that under proviso 2, the exist- 
ence of separate oral agreement as to any 
matter on which a document itself is 
silent is permissible provided such agree- 
ment is not inconsistent with the terms 
of the document. The aforesaid agree- 
ment as alleged to have been arrived at 
between the plaintiffs and defendants as 
to. the attaching of the obligation after 
fulfilment of certain conditions cannot 
be said to be inconsistent with the terms 
of the agreement as incorporated in .the 
handnote and. as ‘such, the alleged agree- 
ment comes within the purview of this 
proviso also. However so far as the pre- 
sent case is concerned, it is not necessary 
to make any further consideration of pro- 
viso 2 as it is manifest that whatever may 
be the view that may be taken so far as 
this proviso is concerned, there cannot be 
the slightest doubt that proviso 3 is appli- 


cable to the case and the questions av ' 


sought to be put to D-W. 8, which have 
been disallowed by the court below, 
were clearly admissible under this pro- 
viso. There cannot thus be any doubt 
that the court below has erred ‘in dis- 
allowing the questions by holding that 
the questions are not permissible under 
Section 92 of the Evidence Act, 
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6. It was next contended or be- 
half of the opposite party that ev2n if 
the Court below had committed a mis- 
take in taking the view that the aforesaid 
questions were inadmissible, the order as 
passed by the Court below cannot b2 re- 
vised under Section 115 of the Coce of 
Civil Procedure as it was an interlocutory 
order and the court below had jurisdic- : 
tion to pass such an order. In this con- 
nection, it is necessary to make reference 
to the provisions of Section 115 which 
are as follows:— 


“The High Court may call the record 
of any case which has been decided by 
any Court subordinate to such High 
Court and in which no appeal lies there- 


to, and if such subordinate court 
appears— 
(a) to have exercised a jurisdiction 


not vested in it by law, or 
(b) to have failed to exercise a jaris- 
diction so vested, or 


(c) to have acted in the exercise of 
its jurisdiction illegally or with material 
irregularity, the High Court may make 
such order in the case as it thinks fi ane 
Clauses (a) and (b) are evidently . appli- 
cable when the Court below has either 
exercised a jurisdiction not vested in it 
or has failed to exercise a jurisdiction 
vested in it and the present case is not 
one in which either of these clauses is 
applicable, as the court below had jvris- 
diction to decide about the admissibility 
of the questions and has passed the im- 
pugned order in exercise of such juris- 
diction. Clause (c), however. prov-des 
that even in a case where the order has 
been passed in exercise of the jurisdic- 
tion vested in a court, the order can be 
revised under this Section if the ccurt 
has acted illegally or with material izre- 
gularity in the exercise of such jurisdic- 
tion. In this connection, reliance was 
placed on behalf of the opposite party on 
the decisions of the Supreme Court in 
the cases of Ratilal Balabhai Nazar v. 
Ranchhodbhai Shankarbhai Patel, AIR 
1966 SC 439 and Vora Abbasbhai Ali- 
mahomed v. Haji Gulamnabi Haji Safi- 
bhai, AIR 1964 SC‘1341 and the Full 
Bench decision of the Allahabad Hgh 
Court in the case of Mukund Lal v. Gaya 
Prasad, AIR 1935 All 599 (FB). In che 
ease reported in AIR 1964 SC 1341, ob- 
servations have been made to the effect 
that the exercise of power of the High 


‘Court under Section 115 is severely re- 


stricted by the terms of the statute. It 
was further observed that “the High 
Court may exercise its powers in revision 
only if it appears that in a case decided 
by a Subordinate Court in which no 
appeal lies thereto the subordinate Court 
has exercised a jurisdiction not vested in 
it by law or has failed to exercise a jurs- 
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diction so vested or has acted in the 
exercise of its jurisdiction illegally or 
with material irregularity.” It was also 
felt that “if the trial court had jurisdic- 
tion to decide a question before it and ‘ 
did decide it, whether it decided it rightly 
or wrongly. the Court had jurisdiction to 


.decide the case, and even if it decided the 


question wrongly, it did not exercise its 
jurisdiction illegally or with material ir- 
regularity. In the case reported in AIR 
1966 SC 439, reference was made to an 
earlier decision of the Court in which 
the following observations of the Judicial 
Committee in the case of Joy Chand Lal 
v. Kamalaksha Choudhary, 76 Ind App 
131 = AIR 1949 PC 239 were recited:— 

“There have been a very- large num- 
ber of decisions of Indian Eigh Courts on 
S. 115 to many of which their Lordships 
have referred. Some of such decisions 


-prompt the observation that High Courts 


have not always appreciated that al- 
though error in a decision of a subordi- 
nate Court does not by itself involve that 
the subordinate court has acted illegally 
or with material irregularity so as to 
justify interference in revision under 
sub-section (c), nevertheless, if the erro- 
neous decision results in the subordinate 
Court exercising a jurisdiction not vest- 
ed in it by Jaw, or failing to exercise a 
jurisdiction so vested, a case for revision 
arises under sub-section (a) or sub-section 
(b). and sub-section (c) can be ignored.” 
This recital is followed by the following 
observations:— 


“This Court then’ observed that the 

Privy Council had distinguished between 
cases in which on a wrong decision the 
Court assumes jurisdiction which is not 
vested in it or refuses to exercise juris- 
diction which is vested in it by law and 
those in which in exercise o= its jurisdic- 
tion the Court arrives at a conclusion 
erroneous in law or in fact, and that 
while in the former class of cases exer- 
cise of revisional jurisdiction by the High 
Court is permissible it is not permissible 
in the latter class of cases.” 
I may also refer in this ccnnection to 
another decision of the Supreme Court in 
the casé of Rama Iyer v. Sundaresa Pon- 
napoondar, AIR 1966 SC 1431 in which 
the following observations were made 
while considering the applicability of the 
provisions of clauses (a) and (b) only of 
Section 115: 


“The decision of the Subordinate 
Court on all questions of law and fact not 
touching its jurisdiction is final and, 
however, erroneous such a decision may 


be, it is not revisable under sub-sections - 


(a) and (b) of Section 115. On the other 
hand, if by an erroneous decisicn on a 
question of fact or law touching its juris- 
diction, e.g., on a preliminary fact upon 
the existence on which its jurisdiction 
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depends. the subordinate Court assumes a 
jurisdiction not vested in it by law or 
fails to exercise a jurisdiction so vested, 
its decision is not final and is subject to 
review by the High Court in its revi- 
sional jurisdiction under sub-sections (a) 
and (b) of Section 115.”. 


7. It is manifest from these deci- 
of the ` 


sions that so far as the powers 
High Court under clauses (a) and (b) of 
Section 115 are concerned, there cannot be 
any interference by the High Court with 
the order of the lower court unless in 
passing the order, the lower court either 
` failed to exercise jurisdiction vested in it 
or exercised jurisdiction which was not 
vested in it. It would further appear that 
so far as the powers of the High Court 
under clause (c) are concerned, a’ mere 
“wrong decision either on point of law or 
on fact by the lower court does not, ipso 
facto, empower the High Court to inter- 
fere with such an order based on such 
decision if it was passed in exercise of 
the jurisdiction vested in that court, but 
that does not imply that the High Court 
has no. power under any circumsances to 
interfere under clause (c) with an order. 
passed by the trial court, if such order 
was passed in exercise of the jurisdic- 
tion vested in that Court, for that would 
be making‘ the provisions of clause (c) 
completely nugatory. Although a mere 
wrong decision on a point of law or on 
fact does not, ipso facto, entitle the High 
Court to exercise its power under clause 
(c), but if the lower court has acted il- 
legally or with material irregularity in 
passing the order in exercise of the juris- 
diction vested in it, such an order is, 
undoubtedly, liable to be interfered. with 
by the High Court in view of the ex- 
press provisions of clause (c) of Section 
115. I may refer in this connection to 
the decision of the Privy Council in the 
case of N. S. Venkatagiri Ayyangar v. 
The Hindu Religious Endowments Board, 
Madras, AIR 1949 PC 156. After refer- 
ring to the provisions of Section 115. the 
following observations were made in this 
case: 
“The ‘section empowers the High 
Court to satisfy itself upon three mat- 
ters: i 


(a) that the order of the subordinate 
Court is within its jurisdiction; 
, (b) that the case is one in which the 
Court ought to exercise jurisdiction; and 

(c) that in exercising jurisdiction the 
Court has not acted illegally, that is, in 
breach of some provision of law or with 
material irregularity, that is, by com- 
mitting some error of procedure in the 
course of the trial which is material in 
that it may have affected the ultimate 
decision. If the High Court is satisfied 
upon those three matters, it has no power 
to interfere because it differs, however 


Rati Singh v. Ram Prasad (Dutta J.) 


A.LR. 


profoundly. from the conclusions of the 
aroranate Court upon questions of fact 
or law.” 


8. There cannot thus be any doubt 
that although a mere wrong decision on 
question of law and fact by the lower 
Court does not entitle the High Court to 
interfere with the order as passed by the 
trial Court in exercise of the powers 
under clause (c) of Section 115, the High 
Court has such powers, if it is found that 
the lower court has acted illegally or 
with material irregularity. in passing 
such an order. Hence, in considering the 
applicability of clause (c), when the order 
in question has been passed by a lower 
court in exercise of its jurisdiction vested 
by law, the material point to be consider- 
ed is whether in passing this order, the 
court below has acted illegally or . with 
material irregularity. In the present 
case, as already mentioned, the effect of 
the wrong decision on the question of 
admissibility of the questions put to the 
witness concerned was that the defen- 
dants were thereby completely debarred 
from taking the plea regarding the alleg- 
ed oral agreement constituting condition 
precedent to the attaching of the obliga- 
tions under the handnote on basis of 
which the suit against the defendants was. 
instituted by the plaintiffs. That being 
the position, the court below must be held 
to have acted illegally as well as with 
material irregularity in exercise of its 
powers, as this order is evidently bound 
to affect the ultimate decision of the suit 
on merits as it has the effect of striking 
out the main defence of the defendants. 
I am, therefore, unable to accept the con- 
tention that this Court has no jurisdic- 
tion. to interfere with the order in ques- 
tion in exercise of its power under clause 
(c) of Section 115 of the Code of Civil 
paocedure: 


The Full Bench decision of the 
‘Allahabad High Court, referred to above, 
was relied upon in support of the con- 
tention that as the order in question was 
an interlocutory order and did not result 
in the final decision of the case, it could 
not be interfered with under the provi- 
sions of Section 115. This contention, 
however, cannot be accepted in view of 
the decision of the Supreme Court in the 
case of Major S. S. Khanna v. Brig. F. J. 
Dillon, AIR 1964 SC 497 in which the 
following observations were made: 


“The expression ‘case’ is a word 
comprehensive import: it includes caer 


proceedings other than suits, and is neigh - 


restricted by anything contained in the 
section to the entirety of the proceeding 
in a civil court. To interpret the expres- 
sion ‘case’ as an entire proceeding only 
and not a part of a proceeding would be 
to impose a restriction upon the exercise 
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of powers of superintendence, to which 
the jurisdiction to issue writs end the , 

supervisory jurisdiction are not subject, * 
and may result in certain cases ir deny- 
ing relief to an aggrieved litigant where 
it is most needed and may result in the 
perpetration of gross. injustice.” (Vide 
page 501, para 11). 


Some further -observations as mede in ‘ 


this case are as follows:— 

“But once it is granted that the ex- 
pression ‘case’ includes a part of a case, 
there is no escape from the conclusion 
that revisional jurisdiction of th2 High 
Court may be exercised irrespect-ve of 
_ the question whether an appeal lies from 
the ultimate decree or order passed in 
the suit.” (Vide page 501, Para 15). 
In view of this decision, the contention 
that the order in question cannot be inter- 
fered with as it was an interlocutory 
order and did not involve final Cecision 
of the suit cannot be accepted. 

10. In the result, this peticion in 
revision is allowed, the order of the 
Court below disallowing the defendants 
from putting the questions referred to 
in the order of the court below is hereby 
set aside and the court below is directed 
to proceed with the further trial of the 
case in accordance with law. It is fur- 
ther directed that the court below shall 
allow the defendants to put questions to 
their witnesses in support of their plea 
regarding the alleged oral agreement con- 
Stituting a condition precedent t the 
attaching of the obligations undar the 
handnote in suit. In the circumstances 
of the case it is directed that the >arties 
shall bear their respective costs cf the 


present proceeding, “ 
Revision allowed, 
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Nanik Chandra Vatsalya, Pet-tioner 
v. Birendra Singh and others, aspon- 
dents. 
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Panchayats — Bihar Panchayat Elec- 
tion Rules (1959), Rr. 21(2), 5(3) — Elec- 
tion to post of Mukhia — Mere fact that 
candidate’s name is recorded in two dif- 
ferent Gram Panchayats is not enough to 
debar him from contesting election if he 
has not actually exercised his franchise 
in both Gram Panchayats. 1961 BLJIR 
4, 298, Dissented from; 1961 BLJR 710. Foll. 
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Subdivisional. Magistrate, Bihar- 
Sharif 
(1964) M. J. C. No. 1024 cf 1953, DJ- 
19-3-1964 (Pat), Hira Lal Singh 
v. State of Bihar 6, 7, 8 
(1961) 1961 BLJR 298, Ram Saroop ; 
Mahto v. State of Bibar 10, 11 
(1961) 1961 BLJR 710, Gouri Shan- 
kar Pd. Singh v. State of Bihar 5, 7, 8 


- Kanha? Pd. Verma and Jageshwar 
Pd. Sinha. for Petitioner, Chandra She- 
khar, Dinesh Chandra Sinha and Radha 
Raman, for Respondents. 


. ORDER :— The petitioner fn this 
case obtained a rule from this Court 
under Articles 226 and 227 of the Consti- 
tution of India calling upon the Election 
Officer, respondent No. = and the Sub- 
divisional Officer, respondent No. 5 to 
show cause why the orders passed by 
them should not be quashed. . The order 
of respondent No. 3 was passed on 3-3- 
1970 (annexure 2). As against that the 
petitioner preferred an objection before 
the Subdivisional Officer, respondent No. 
5 who by his order dated 9-3-1970 (an- 
nexure 1) rejected the objection filed by 
the petitioner. Therefors the petitioner 
has come up before this Court for quash- 
ing both the orders contained under An~ 
nexures 1 and 2. 


2. The petitioner along with res- 
pondents 1 and 2 were candidates for the 
election of Mukhia of _ Amarpur Gram 
Panchayat in the district of Saharsa, and 
they filed their nomination papers before 
respondent No. 3. The nomination papers 
of the petitioner and respondent No. 2 
were rejected on 3-3-197), as mentioned 
above by respondent No. 3. The peti- 
tioner thereafter filed an objection before 
the Subdivisional Officer, respondent No. 
5 under Rule 23, clause (3) of the Bihar 
Panchayat Election Rules, 1959 (herein- 
after referred to as the Rules). The re- 
jection of the nomination paper of the 
petitioner was mainly on the ground that 
his name was entered în the electoral 
roll of the two Gram Panchayats, namely 
Amarpur Gram Panchayat and Sonbarsa 
Gram Panchayat contrary to the provi- 
sions of Rule 5, clause (3) of the Rules. 
It appears that the Block Development 
Officer had rejected the nomination of the 
petitioner mainly: on the ground that the 
petitioner failed to establish that his 
resignation from the post of a clerk of 
Amarpur H. E. School had been accepted 
by the Managing Committee of the said 
school. Although the petitioner had filed 
before the Election Officer the paper to 
show that he had already tendered his 
resignation and the Secretary of the said 
school had accepted his resignation. but 


- the Election Officer was of the view that 


the resignation had to be accepted by the 
Managing Committee of the said School. 
Therefore, he held that the petitioner 
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failed to establish that his resignation 
was legally accepted by the said school 
As regards the objection made by the 
respondent No. 1 to the nomination of 
the petitioner on the ground that his 
name was entered in the electoral roll of 
the two Gram Panchayats namely, Amar- 
pur Gram Panchayat and Sonbarsa Gram 
Panchayat, the Election Officer held that 
the said objection was not based on a 
_ good ground for rejecting the nomination 
of the petitioner. 


3. The impugned order of the 
Subdivisional Officer, however, shows that 
he was satisfied that the petitioner has 
been able to establish that he had no 
concern with the school on the date when 
he filed the nomination. However, he 
_ held that since he was a voter of both 

the Gram Panchayats, namely, Amarpur 
and Sonbarsa-his nomination was vitiated. 
In the result, he agreed with the conclu- 
sion of the Election Officer and thereby 
held that the petitioner’s nomination had 
been rightly rejected. On notice having 
been served a cause has been shown on 
behalf of respondent No. 1 alone, and no 
cause has been shown in this case on be- 
half of respondents 3 and 5. 


4. In paragraph 6 of the petition, 
the petitioner has categorically stated that 
he had filed an affidavit before the Sub- 
divisional Officer, that he had never: voted 
at Sonbarsa, and his name was wrongly 
entered in the electoral roll of Sonbarsa, 
and the same was done without his know- 
ledge. He further stated in paragraph 7 
that he had always been a voter from 
Amarpur, where he had been exercising 
his right of franchise, and he is an Up- 
Mukhia of Amarpur Gram Panchayat. As 
against these assertions, respondent No. 1 
jn paragraph 7 of his counter-affidavit 
simply stated that the statements made 
by the petitioner in paragraphs 6 and 7 
of his petition are vague and they fur- 
ther involve examination of controversial 
question of facts. The respondent No. 1 
has nowhere categorically stated in his 
counter-affidavit that the petitioner ever 
voted at Sonbarsa. 


y 5. Learned counsel, appearing on 
behalf of the petitioner has assailed the 
two orders referred to above, and sub- 
mitted that the Subdivisional Officer has 
erred in rejecting the nomination of the 
petitioner, on a wrong interpretation of 
Rule 5, clause (3) of the said Rules. In 
order to support: his contention he has 
relied on a decision of this Court in the 
case of Rajendra Prasad Pandey v. State 
of Bihar, 1965 BLJR 271. Anant Singh, 
J. while considering the provision under 
Rule 5, clause (3) of the Rules held that 
the petitioner should not be debarred 
from contesting for the office of the 
Mukhia of a Gram Panchayat, only be- 


Nanik Chandra v. Birendra Singh (B. D. Singh J.) 


ALR. 


cause his nomination finds place in the 
voters’ list of two different Gram Pancha- 


& vats. His Lordship, further, after review- 


ing a Bench decision of this Court in the 
case of Gouri Shankar Pd. Singh v. State 
of Bihar, 1961 BLJR 710 and one of his 
own decision in M.J.C. No. 231 of 1961 
decided on 3-11-1961, laid down, that a 
candidate’s name may be recorded in two 


- different Gram Panchayats, but that fact 


alone is not enough to debar him from 
contesting as a candidate for the office 
of Mukhiaship. It has to be seen 
whether he actually exercised his fran- 
chise in both the Gram Panchayats. If 
he has not exercised his franchise in one 
Gram Panchayat, he should not be de- 
barred from contesting for the office of 
Mukhiaship in the other Gram Panchayat. 
In paragraph 3 of the said judgment he 
observed that the petitioner had filed a 
sworn affidavit before the Subdivisional 
Officer, saying that he was the sitting 
Mukhia of Mirpur Bagahin Gram Pan- 
chayat, where he was permanently resid- 
ing having had no connection with Hisar, 
where his name as a voter appeared in 
the voters’ list. He also said in that affi- 
davit that he had never exercised any 
right, nor did he intend to do so as a 
voter of Hisar Gram Panchayat, even if 

name was found in the voters’ list of 
that Gram Panchayat. The affidavit was 
not repudiated on behalf of the opposite 
party. In that circumstance, his Lord- 
ship held that when the petitioner clearly 
stated that he had never exercised his 
franchise; nor did he intend to do so 
in Hisar Gram Panchayat, he should not 
have been debarred from contesting for 
the office of Mukhia of the Mirpur, Baga- 
Kin Gram Panchayat of which he was 
still a sitting Mukhia. 


6. In the instant case also, in my 
opinion, the petitioner has, in substance, 
made similar statement in the affidavit 
that he had not exercised his franchise 
in Sonbarsa Gram Panchayat, besides, he 
was always a voter in the Amarpur Gram 
Panchayat, where he was an Up-Mukhia 
there. Learned counsel’s contention also 
finds favour in another unreported deci- 
sion of this Court in M. J. C. No. 1024 of 
1963 (Pat), Hira Lal Singh v. State of 
Bihar disposed of on 19-3-1964, where 
Ramaswami, C. J. and Untwalia J.. were 
considering the provision of Rule 5, clause 
(3). Their Lordships in that judgment 
observed that petitioner No. 1 of that 
case in paragraph 12 of his petition had 
stated that he had no concern with vil- 
lage Nadhari. He had no house or pro- 
perty there, and he had never taken parf 
in any Gram Panchayat election from 
that village. On behalf of respondent 
No. 5 there was a counter-affidavit stat- 
ing that petitioner No. 1 had also parti- 
cipated in the election of Nadhari Gram 
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Panchayat previously held from ais vil- 
lage home. Even then their Lcdships 
held that in their opinion the 
in the counter-affidavit was vague, =nd did 
not sufficiently rebut the statement of the 
petitioner in paragraph 12 of the main 
application. Therefore, it was hed that 
the Subdivisional Officer of Sadar, Patna, 
committed an error of law in "nolding 
that: the nomination paper filed ty the 
petitioner, was not valid in view of the 
provision of Rule 5(3) of the Rules. 


7. It may be noted that Rama- 
swami, C. J. was a party along witk Chou- 
dhury J., in 1961 BLUR 710 supra. which 
was also. referred to in 1965 BLJR 271, as 
mentioned above. Therefore, it = clear 
that whatever has been held in 196. BLJR 
710 by Ramaswami, C. J. and Choudhury, 
J. they have not laid down any zeneral 
principle of law. The principle laid down 
there was dependent on the facts af that 
case, which were rightly distinguished by 
Anant Singh, J. in 1965 BLJR 271, and 
by Ramaswami, C. J. sitting witk Unt- 
Mi J. in M. J. C. No. 1024 cf 1963 

t). 


8. Mr. Radha Raman, earned 
counsel, appearing on behalf of the res- 
pondent had laid great stress upon the 
observation made by Ramaswami. C. J. 
and Choudhury, J. in 1961 BLJR T0 and 
he drew my attention particulary to 
paragraph 5 of the judgment, where 
their Lordships observed that it is clear 
from a.perusal of Rule 21(2) that only a 
person qualified to vote for electioz from 
a Gram Panchayat, is qualified for filing 
nomination paper for being electe= as a 
Mukhia or a member of the Executive 
Committee or Surpanch or Panch. Their 
Lordships further observed that it is not 
denied in that case that the pefitioner 
was enrolled as a voter in both the Gram 
Panchayats of Kaithir and Orro, and the 
Subdivisional . Officer was, therefore. right 
in holding that the petitioner was dis- 
qualified from filing nomination paper 
for election as Mukhia of Kaithir Gram 
Panchayat. Learned counsel for tke res- 
- pondent No. 1 submitted that therefore 
it is established that if a person who is 
a voter of two Gram Panchayats. the 
provisions contained under Rule 5(2) read 
with Rule 21(2) of the Rules are attract- 


ed, and he is debarred. According =» him 


no further investigation is required. In 


my view that was not the intenticn of, 


their Lordships. As mentioned earlier, 
Ramaswami, C. J. sitting with Un-walia, 
J. observed that where the petition=r had 
stated in his petition that he had no con- 
cern with village Nachari, and he had 
taken no part in any Gram Panzhayat 
election from that village, the provision 
of Rule 5(3) did not apply. In another 
unreported decision of this Court in M. J. 
C. No. 1022 of 1963 (Pat) decided on 
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14-5-1964, Jamuna Prasad v. Subdivi- 
sional Magistrate, Bihar Sharif, Unt- - 


allegation @ walia, J. had an occasion for interpret- 


ing the provision contained in Rule 5(3) 
of the Rules. His Lordship observed that 
there was nothing on the record of that 
case that the petitioner had got his name 
entered in Hilsa Gram Panchayat, as an 
elector or that he had exercised any right 
in pursuance of the alleged entry. His 
Lordship observed that h2 is not disquali- 
fied under Rule 5(3) of the Rules to be 
a voter of Lohanda Gram Panchayat or 
to stand as a candidate for the office of 
His Lordship quoting his own 
previous judgment, observed that simply 
because a ‘person has been entered as a 
voter in the electoral rcll of more than 
one Gram Panchayat and without there 
being anything further to show that he 
had exercised his rights as a voter in the 
other Gram Panchayat, his election or 
the exercise of his rights as a voter in 
one Gram Panchayat, in which he had 
exercised his right as such could be set 
aside or invalidated. His Lordship fur- 
ther relied upon the judgment in M. J. C. 
No. 1024 of 1963 (Pat), and also distin- 
guished the facts in M. J. C. No. 1022 of 
1963 (Pat) from those in 1961 BLJR 710 
(supra). 


9. In view of the above observa- 
tions the contention of the learned coun- 
sel for the penitioner in my opinion is 
well founded. 


10. Learned counsel for the res- 
pondent No. 1 however has relied upon 
another decision of this Court. In Ram- 
saroop Mahto v. State of Bihar, 1961 
BLJR 298 where Raj Kishore Prasad, J. 
while -interpreting Rule 5(3) of the Rules 
at page 300 in paragraph 11 of his judg- 
ment observed that from Rule 5(3), it was 
manifest that the petitioner could not be. 
a.voter from more than one Panchayat. 
Admittedly, in Udaidih Gram Panchayat 
election of a Mukhia had already been 
held. The question whether the petition- 
er exercised his right of vote from that 
Panchayat was immateriel for the pur- 
pose of deciding the question under con- 
sideration. It was enough to state that 
when the petitioner was a voter from 
Udaidih Gram Panchayat, he could not 
be a voter in the second Gram Pancha- 
yat. Rule 5(3) was clearly a bar to his 
being a voter in that Gram Panchayat. 
He could not be a voter in both the Gram 
Panchayats. Learned counsel for the 
respondent No.1 laid emphasis on the 
said observation. ; 


11, With due respect, ï differ 
from the observation made by his Lord- 
ship In 1961. BLJR 298 (Capra) If that be 
so, then in that case an-adversary of a 
candidate could get his name recorded, 
in two different Panchayats, and thereby 
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without any fault of his own, he would 
be debarred from contesting as a candi- 


date in a particular Gram Panchayat.2on appeal, an 


Therefore, I am not inclined to agree 
with the above observation, and follow- 
ing the observations made in other deci- 
sions, referred to-above, in my judgment, 
the impugned orders cannot be upheld. 

12. In the result, both the orders 
contained in annexures 1 and 2 are quash- 
ed, and the application is allowed. How- 
ever, in the circumstances of the case, 
there will be no order as to costs. 


Petition allowed, | 
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U. N. SINHA AND KANHAIYAJI, JJ. 

Pryag Choudhary, Petitioner’ v. K. 
Raman and others, Respondents. i 

Civil Writ Jur. Case No. 628 of 1969, 
D/- 14-5-1970. 


Motor. Vehicles Act (1939), S. 48 — 
Bihar Motor Vehicles Rules (1940), R. 49 
—Stage carriage permit— No þar against 
grant of such permit to minor. 


The sections of the Act and the rules, 
do not indicate that a minor cannot apply 
for a permit or that he cannot be granted 
one. AIR 1969 SC 493, Rel on. b 

: a 


(Par: 
A permit in the form P. St. P. is not 
granted as a result of any contract. It 
is granted under Rule 49(a) (i) of the 
Rules and in that sense, a permit has a 
statutory validity. 'There is no reason 
why a minor cannot say that he agrees 
to the conditions of the permit issued to 
him, and, even in the absence of a clause 
of this nature in the application for a 
permit, the permit itself will not lose any 
force of its own. (Para 4) 


“Cases Referred: Chronological Paras 
(1970) C. W. J. C. No. 1085 of 1969, 
D/- 14-5-1970 = 1970 BLJR 1220, 
Bihar State Road Transport Cor- 
poration v. State of Bihar 5 
{1969) AIR 1969 SC 493 (V 56) = 
(1969) 2 SCR 896, K. M. Vishwa- 
natha Pillai v. V. M. Shanmu- 
gham Pillai 4 
Basudeva Prasad, Narendra’ Prasad. 
_Saptami Jha and Ravi Nandan Sahay, for 
Petitioner; Lal Narain Sinha (Advocate- 
General), Lakshman Sharan Sinha, Rama- 
nugrah Prasad Singh, Ram Kumar Shar- 
ma, Shreenath Singh and Devendra 
Prasad Sharma, for Respondents. 


U. N. SINHA, J.:— The petitioner 
has filed this application under Article 
226 of the Constitution of India praying 
that an order of the Appeal Board, under 
the Motor Vehicles Act, dated the 17th 
June, 1969 (Annexure 2), 


so far as it 
JN/KN/E544/70/VBB/B i 





A.L R. 


affected the petitioner, be quashed- by a 
writ of certiorari. By that order, passed 
order granting stage 
carriage permit to the petitioner by 
the South Bihar Regional Transport 
Authority for the route Jehanabad-Kurtha 
has been set. aside, on the ground that the 
petitioner was a minor. It may be men- 
tioned at this stage, that, out of the 
route, a distance of two miles from 
Jehanabad has been nationalised and, 
therefore, Bihar State Road Transport 
Corporation had objected to the prant of 
a permit over the nationalised route also, 
and this objection had been overruled by 
the Road Transport Authority on the 
ground that the nationalised portion was 
a negligible distance covering the muni- 
cipal limits only. As against this matter 
Bihar Road Transport . Corporation has 
filed C. W. J. C. 1085 of 1969, which will 
be dealt with separately. 


2. The relevant facts are these: 
It is stated that Jehanabad-Kurtha route 
covering a distance of 14. miles had been 
advertised for grant of permanent stage 
carriage permit (two trips up and down) 
and applications were invited for the 
same. Eleven applicants had applied for 
one vacancy on the route. It is stated 
that ‘South Bihar Regional Transport 
Authority, Patna, considered the respec- 
tive claims of the parties’ and granted 
permit to the petitioner and a copy of 
the order has been annexed as Annexure 
1. Against this order respondent No. 3 
and Bihar State Road Transport Corpora- 
tion filed appeals before the Appeal Board 
of the State Transport Authority, and for 
the reasons given in the order (Annexure 
2), the Appeal Board granted permit to 
respondent No. 3, after reversing the 
order granting permit to the petitioner. 
The circumstances under which the peti~ 
tioner did not get any relief under Sec- 
tion 64-A of the Motor Vehicles (Bihar 
Amendment) Act, 1949 have been men- 
tioned in paragraph 6 of the writ appli- 
cation and-hence this application has been 
filed for the relief mentioned above. As 
indicated earlier, the order granting per- 
mit to the petitioner has been reversed 
on the ground that he was a minor and 
it is contended in the writ application 
that a new point had been allowed to be 
taken by respondent No. 3 at the appel- 
late stage, and that the order incorporat- 
ed in Annexure 2 is wholly illegal. It 
appears from the record that in this writ 
application, the petitioner’s father has 
filed his own Vakalatnama as guardian of 
the petitioner and the parties have pro- 
ceeded in this case ‘on the footing that 
the writ petitioner is still a minor. 


3. The only question which has 
been agitated on behalf of the petitioner 
is that there is no bar under the Motor 
Vehicles Act for the grant of a stage 
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carriage permit to a minor. A councer- 
affidavit has been filed on behalf of zes- 
pondent No. 3 stating the circumstarces 
under which the question of minority of 
the writ petitioner had been raised before 
the appellate authority. The main elle- 
gation in this counter-afidavit is ‘that 
the petitioner being a minor, the appel_ate 
authority had rightly refused to grant 
him the stage carriage permit in quest-on. 
It is not necessary to refer to the other 
documents filed on behalf of the parties, 
as only the same points have been re-te- 
rated and challenged. On an application 
made on behalf of the writ petitioner, the. 
State Government has also been mad2 a 
party-respondent. In order to appreciate 
the contentions raised by the parties, the 
relevant portion of the order of the 
Appeal Board is quoted below:— 


‘Tt was argued on behalf of the res- 
pondent that the fact that the respondent 
was a minor would not disqualify him 
for getting a permit. It was further con- 
tended that according to Section 2(19) of 
the Motor Vehicles Act the ‘owner’ 
means:— 


“where the person in possession of a 
motor vehicle is a minor, the guardian of 
such minor, and in relation to a mctor 
vehicle which is the subject of a hitre- 
purchase agreement, the person in pos- 
session of the vehicle under that agree- 
ment; 

It was, therefore, contended that a per- 
mit could be granted to a minor. 


I have examined the records and I 
have also considered the arguments. To 
my specific question as to why the minor- 
ity of the applicant was not disclosed and 
why the application was signed by Sri 
Prayag Choudhary as a major, no sazis- 
factory reply was given. ‘It is no doubt 
true that a minor could be given the per- 
mit provided the fact is disclosed and 
some responsible legal guardian files 
application on behalf of the minor. A 
minor cannot be prosecuted for offence 
under the Motor Vehicles Act and it is, 
therefore. not proper to grant any permit 
to any minor unless a proper applicat.on 
is received and supported by a lezal 
guardian. à 


In view of the reasons given abova I 
would set aside the order of granting the 
permit to Sri Prayag Chaudhary who is 
admittedly a minor. 

As between the claims of Sri Ram 
Prit Singh and Sri Bihari Sao I find that 

“Sri Bihari Sao has already permit for 64 
miles. So far as Sri Ram Prit Singh is 
concerned, he is newcomer without any 
permit.” 

It has been argued on behalf-of the 
petitioner that from the order of fhe 
Appeal Board it is not clear as to what 
view was taken on the question under 
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consideration, as it has been held that a 
minor could be given a permit provided 
the fact is disclosed and some responsible _ 
legal guardian files an -application for 
permit on behalf of the minor. It is not 
disputed in this case that the minor him- 
self had filed his application fcr permit 
vo mentioning his minority or majo- 
rity. 

4. On the question in issue in this 
case, it is a curious feature of the Motor 
Vehicles Act, 1939 (Act 4 of 1939}—-herein- 
after to be called the Act—that it is no- 
where stated that a minor is not entitled 
to any permit. Age limits have been laid 
down in connection with the driving ‘of 
motor vehicles in Section 4 of the Act, 
which reads thus:— 

“4. (1) No person under the age of 
eighteen years shall drive a motor vehi- 
cle in any public place. 

(2) Subject to the provisions of Sec- 
tion 14, no person under the age of 
twenty years shall drive a transport vehi- 
cle in any public place.” 

For necessity of permit for use of trans- 
port vehicle. the relevant portion of Sec- 
tion 42(1) of the Act states as follows:— 

“No owner of a transport vehicle 
shall use or permit the use of the vehicle 
in any public place, save in accordance 
with the conditions of a permit granted 
or counter-signed by a Regional or State 
Transport Authority or the Cammission 
authorising the use of the vehicle in that 
place in the manner in which the vehicle 
is being used.” 


Elaborate rules have been framed as 
Bihar Motor Vehicles Rules, 1940 (here- 
inafter to be called the Rules) and Chap~ 
ter IV thereof deals with the control of 
transport vehicles. Rules 48 and 49 deal 
with the forms of application for permits 
and permits themselves. Rule 48 states 
that every application for a permit in res- 
pect of a particular stage carriage must 
be made in Form P. St P. A. Rule 49 
states that a particular stage carriage per- 
mit shall be granted in Form P. St. P. 
Form P. St. P. A. states, amongst others, 
that the applicant has to give his full 
name, the name of his father (in case of 
an individual), address, route cr routes, 
the area for which the permit is desired, 
the type of vehicles ete. It is nowhere 
mentioned in this form that a minor must 
apply through his guardian. At the end 
of the form the applicant has to put his 
signature or thumb impression. The per- 
mit itself mentions the name of the hold- 
er, father’s name, address ete. In the 
form itself there is no indication as to 
how the holder will be described if he is 
a minor. Therefore, there is no clear 
bar against a minor person applying for 
a particular stage carriage permit nor is 
there any bar in granting him such a per- 
mit either in the Act or in tke Rules. 
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Our attention has been drawn to some 
sections of the Act by the learned Advo- 
cate-General, for a conclusion that. a 
minor person cannot apply for a permit 
nor can he be granted one. The sections 
mentioned in this connection are Section 
5, Section 22 and Section 42 of the Act, 
read with Section 2(19) of the definition 
section. The relevant portion of Section 
42 has already been quoted above and 
Sections 2(19). 5 and 22 are quoted below: 


“2. In this Act, unless there is any- 
thing repugnant in the subject or con- 


y 


. e o s.. 


(19) ‘owner’ means, where the person 
in possession of a motor vehicle is a 
minor, the guardian of such minor, and in 
relation to a motor vehicle which is the 
subject of a hire-purchase agreement, the 
person in possession of the vehicle under 
that agreement;” 

“5. No owner or person in charge of 
a motor vehicle shall cause or permit any 


person. who does not satisfy the provi- 


sions of Section 3 or Section 4 to drive 
the vehicle”. 

“22. No person shall drive any motor 
vehicle and no owner of a motor vehicle 
shall cause or permit the vehicle to be 
driven in any public place or in any other 
place for the purpose of carrying passen- 
` gers or goods unless the vehicle is regis- 
tered in accordance with this Chapter 
and the certificate of registration of the 
vehicle has not been suspended or can- 
celled and the vehicle carries a registra- 
tion mark displayed in the prescribed 
manner.” 


Under Section 5 read with Section 
2(19) it is urged by the learned Advocate- 
-General that where a person in possession 
of a motor vehicle is a minor, the bar 
imposed by Section 5 is on his guardian. 
_Thus, it is argued that even if a minor 
is in possession of a motor vehicle he is 
not the “owner” within the meaning of 
the Act, even for the purpose of Section 
5 of the Act. Under Section 22 it is argu- 
ed that even if a minor is in possession 
of a motor vehicle, the prohibition is on 
his guardian in not permitting the vehicle 
to be driven in any public place or any 
other place for the purpose of carrying 
passengers or goods unless the vehicle is 
` registered. It is argued, therefore, that 
for the purpose of Section 22 also, the 
minor himself has to be ignored even if 
he is in possession of a motor vehicle. 
Under Section 42 also it is argued that 
the expression “owner”, mentioned there- 
in, refers to the guardian of a minor 
where the latter is in possession of a 
motor vehicle and the prohibition is on 
the guardian of the minor, who ‘shall not 
use or permit the use of a transport 
vehicle in any public place save in ac- 
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cordance with the conditions of a permit 
granted. 

Apart from these provisions of law 
the learned Advocate-General placed be- 
fore us some other sections of the Act 
in urging that a minor person cannot be 
granted a private stage carriage permit, 
These Sections are 72(4), 112 and 123 of the 
Act. Sections 72(4), 112 and the relevant 
portion of Section 123 of the Act are quot- 
ed below:— 

Section 72 (4)— “Where the driver or 
person in charge of a motor vehicle or 
trailer driven in contravention of sub- 
section (2) or clause (a) of sub-section (3) 
is not the owner, a Court may presume 
that the offence was committed with the 
knowledge or under the orders of the 
owner of the motor vehicle or trailer.” 

Section 112.— “Whoever contravenes 
any provison of this Act or of any rule 
made thereunder shall, if no other penalty 
is provided for the offence, be punishable 
with fine which may extend to one hun- 
dred rupees, or, if having been previous- 
ly convicted of any offence under this 
Act he is again convicted of an offence 
under this Act, with fine which may ex- 
tend to three hundred rupees.” i 


Section 123.— “Whoever drives a 
motor vehicle or causes or allows a 
motor vehicle to be used in contravention 
of the-provisions of Section 22 or without 
the permit required by sub-section (1) of 
Section 42 or in contravention of any 
condition of such permit relating to the 
route on which or the area in which or- 
the purpose for which the vehicle may 
be used, shall be punishable for a first 
offence with fine which may extend to 
one thousand rupees and for a subsequent 
offence if committed within three years 
of the commission of a previous similar 
offence, with imprisonment which may 
extend to six months or with fine which 
may extend to two thousand rupees, or 
with both” 


~ It is contended that upon a breach of 
any of these provisions, a minor holding 
a permit will have to be prosecuted if a 
permit has been granted to a minor, and 
it cannot be the policy of the State to 
prosecute minor persons. It is difficult 
to appreciate this argument, as a general 
principle of law, when the Act is silent 
on the point under consideration. It is 
difficult to hold ‘on Section 2(19) of the 
Act that the guardian of a minor must 
apply for a permit, as their Lordships of 
the Supreme Court have held in the case 
of K. M. Vishwanatha Pillai v. V. M 
Shanmugham Pillai. reported in AIR 1965 
SC 493, that, Section 42(1) does not re- 
quire that the owner himself should ob- 
even if “owner” 
means the guardian of a minor, when the 
person in possession of a motor vehicle 


is a minor, it is not necessary for the 
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owner himself. to apply jor a permit, as 
held by the Supreme Court. Their Lcrd- 
ships have also taken into consideration 
the definition of a permit given in Sec- 
tion 2(20), which shows: that all permits 
need not be in the name of the owner, 
because the latter part of the definition 
shows that it is only in the case of a pri- 
vate carrier or a public carrier that a 
permit has to be in the owner’s name. 
Therefore, the sections of the Act and the 
Rules, mentioned above, do not indicate 
that a minor cannot apply for a permit 
nor can he be granted one. 


Then argues the learned Advocate-- 
General, from paragraph 17 of the fcrm 
of application for a permit, that a minor 
cannot apply for a permit. This para- 
graph reads thus:— 


“I/We hereby declare that the above 
statements are true and agree that they 
shall be conditions o£ any permit issued 
to me/us.” . 


Bokaro & Ramgur v. 


It is contended that as a minor can- 
not enter into a contract, he cannot agree 
to the conditions of any permit granted 
to him and it must, therefore, follow that 
a permit cannot be granied to him. This 
argument is also too far-fetched for a 
decision on the matter in controversy. A 
permit in the form P. St. P. is not grant- 
ed as a result of any contract. It is 
granted under Rule 49(a) (i) of the Rules 
and in that sense. a permit has a statu- 
tory validity. It is difficult to uncer- 
stand why a minor cannot say that he 
agrees to the conditions of the permit 
issued to him, and if it comes to that, 
even in the absence of a clause of this 
nature in the application for a permit, 
the permit itself will not lose any force 


of its own. So far as the Act is conce=n- - 


ed, Section 46 states the particulars which 
have to be mentioned in an applicat-on 
for stage carriage permit and the matters 
that the Regional - Transport Authority 
must consider for the grant of a stage 
carriage permit are enumerated in S2c- 
tion 47. Neither of these sections states 
that minority of an applicant will be a 
bar for the grant of a stage carriage pər- 
mit. Some connected matters for grant 
of a stage carriage permit are also men- 
tioned in Section 48 of the Act, but 
minority of an applicant is not said to be 
a bar. As indicated earlier, the Appzal 
Board did not hold that the minority of 
an applicant was a bar to the grant of a 
permit. It has been held that a miror 
can be granted a permit provided the 
fact is disclosed and some responsible 
legal guardian files an application on the 
minor’s behalf. No provision of law kas 
jbeen shown to us in support of this cm- 
clusion. 


5. For the reasons given above, 
the order incorporated in Annexure 2 is 


Addl. 
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quashed by a writ of certicrari and the 
order passed by South Bihar Regional 
Transport Authority granting permit to 
the writ petitioner must be held to have 
been a valid order, subject to the modi- 
fication that must be made as indicated 
in the judgment delivered today in 
C. W..d. C. No. 1085 of 1969 (Pat). In 
short, South Bihar Regional Transport 


‘Authority will exclude the portion of the 


Jehanabad-Kurtha route which falls with- 
in the notified scheme from the permit 
to be granted to the petitioner. The writ 
application is accordingly allowed; but, 


in the circumstances of the case, there 
will be no order for costs. 
Bee J.:— 6. I agree. 


Application allowed. 
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N. L. UNTWALIA AND 
G. N. PRASAD, JJ. 


M/s. Bokaro and Ramgur, Petitioner 
v. Additional Collector, Hazaribagh and 
another, Respondents. : 

Civil Writ Jurisdiction die Nos. 604 
and 1174 of 1969, D/- 16-2-1970. -> 

(A) Land Acquisition (Bihar Amend- 
ment) Act, 1960 (11 of 1961), Ss. 4, 5-A, ` 
6, Pre. — Act empowering Collector to 
initiate acquisition proceedings — Not- 
violative of Arts. 19 and 14 on that 
ground — Constitution of India, Arts. 19, 

Land Acquisition (Bihar Amendment) 
Act, 1960 (11 of 1961) is not viclative of 
Art. 19 or 14 of the Constitution. Merely 
because the Act confers powers upon 
Collector and Additional Collector to ini- 
tiate land acquisition proceecing in addi- 
tion to the power of the appropriate Gov- 
ernment, it cannot be said that there is 
unreasonable restriction on the right of 
citizens to acquire, hold and dispose of 
property. There cannot also be any dis- 
crimination for it cannot be said that if 
the proceedings are initiated by the State 
Government instead of Collector. citizen 
will get more protection. 

£ (Paras 1L, 13, 14) 


(B) Land Acquisition Act (1994), S. 4 

— Public purpose — Acquisition of land 
for purpose of constructing quarters for 
Police Training College and swimming 
pool — Acquisition is for public purpose. 
(Para 16) 


{C) Land Acquisition Act (1894), S. 6 
— Notification under — Express declara- 
tion relating to satisfaction of authority 
issuing notification is not imperative. 


AIR 1968 SC 615, Followed. (Para 17) 
(D) Land Acquisition Act (1894), 

S. 6 (as amended by Bihar Act 11 of 

HN/JN/D657/70/BNP/M 
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1961) — Notification under, issued by 
Additional Collector — Declaration there- 
in that Deputy Commissioner is satisfied 
as to acquisition for public purpose — 
Absence of any proof that declaration in 
fact was of Deputy Commissioner — 
Notification is invalid. (Para 18) 


Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 564 (V 57) = 
1970-1 SCJ e Bank Nationali- 
notion Case R Wor Cooper v. Union 

(1969) 1969 BLJR 1010 = 1969 Pat 
LJR 241, Ramzan Mian v. Execu- 

> tive Engineer, P.W.D. 12 

(2968) AIR 1968 SC 615 (V 55) =- 
(1968) 2 SCR 117, Ganga Bishnu 
Swaika v. Calcutta Pinjrapole 
Society 17 

(1968) ATR 1968 SC 1223 (V 55) = f 
(1968) 3 SCR 207, Ambalal Pur- 
ao v. Ahmedabad Munici- 


ality 
(1967) AIR 1967 SC 1581 (V 54) = 
(1967) 3 SCR 399,. Northern India 
Caterers (Private) Lid. v. State i 
of Punjab 12 
(1965) AIR 1965 SC 646 (V 52) = 
(1966) 1 SCR 28, State of West 
Bengal v. P. N. Talukdar 15 


2963) AIR 1963 SC 151 (V 50) = 
(1963) 2 SCR 774, Smt. Somawanti 
v. State of Punjab 

(1960) ATR 1960 SC 1203 (V 47) = 
(1961) 1 SCR 128, Babu Barkya i 
Thakur v. State of Bombay [9 

(1957) AIR 1957 SC 521 (V 44) = . 
1957 SCJ 557, Smt. Lila Vati Bal 

_ v. State of Bombay g 

(2955) AIR 1955 SC 41 (V 42) = 
1955 SCR 777, State of Bombay y. 
Bhanji Munji 

(1950) AIR 1950 SC 27 (V 37) = 
51 Cri LJ 1383, A. K. Gopalan v, a 
State of Madras. noi 


Sudhir Chandra Ghose and Madan 
Mohan Prasad, for Petitioner; Lal Nara~ 
yan Sinha and R. K. Katriar, for Respon- 

ents. 


UNTWALIA, J. :— Both these peti- 
tions have been filed by Messrs. Bokaro 
and Ramgur Limited, objecting to the 
proceeding for acquisition of land mea- 
suring 3.70 acres situated in village Sarle 
within the town of Hazaribagh. The pro- 
ceeding has been started under the Land 
Acquisition Act, 1894 (Central Act 1 of 
1894), hereinafter called ‘the Act’. A 
notification under Section 4 of the Act, 
as it stands amended by the Land Acqui- 
sition (Bihar Amendment) Act. 1960 
(Bihar Act 11 of 1961), was issued by the 
Addl. Collector of Hazaribagh sometime 
in .early 1967. The  petitioner-Company 
filed an objection before the Addl. Collec- 
tor, a copy of which is annexure 1 to 
the writ application in C. W. J. C. No. 604 
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of 1969 objecting to the acquisition of 
the land on certain grounds. The objec- 
tion ‘filed by the petitioner-company was 
dismissed for default on the 14th of Octo- 
ber, 1968. It was subsequently restored 
at the instance of the petitioner-company 
but was finally dismissed on the lst of 
May, 1969. A declaration under Section 
6 of the Act as it stands under the Bihar 
Amendment, however, had been issued 
by the Addl. Collector on the 19th Octo- 
ber, 1968 after dismissing the objection 
of the petitioner-company on the 14th 
October, 1968. .The petitioner-company 
has challenged the validity of this notifi- 
cation in C.W.J.C. No. 604 of 1969 chiefly 
on the ground that it was issued prior to 
the final rejection of the petitioner’s ob- 
jection on Ist May, 1969. At the time of 
the admission of this application on 14th 
July, 1969 it was stated that the applica- 
tion. will be heard on the constitutionality 
of the sixth section of the Act as it stands 
amended by Section 5 of the Land Acqui- 
sition (Bihar Second Amendment) Act, 
1956. It was also observed in the order 
admitting the application that if the 
State Government was so advised, they 
may issue a fresh declaration under Sec- 
tion 6 in view of the order rejecting the 
petitioner’s objection under Section 5-A 
on the Ist May, 1969. A fresh declara- 
tion under Section 6 was issued on the 
22nd July, 1969. C.W.J.C. No. 1174 of 
1969 has been filed by the petitioner- 
company to challenge the fresh declara- ` 
tion a copy of which is annexure 4 to 
that writ epplication. 


2. C.W.J.C. No. 1174 of 1969 was 
admitted on the 29th September, 1969. 
The previous writ application has become 
infructuous because the only point of 
substance which was available to the 
petitioner-company in that case, in view 
of the fresh declaration issued on the 
22nd July, 1969. is not available to it. 
There is no question of considering the 
constitutionality of the sixth Section of 
the Act as it stands amended by the Land 
Acquisition (Bihar Second Amendment) 
Act, 1956, as the said Amending Act 
stands repealed by Section 2 of Bihar Act 
11 of 1961. Mr. S. C. Ghose, learned 
counsel for the petitioner, however, has 
challenged the constitutional validity of 
the said section even as it stands after 
the Land Acquisition (Bihar Amendment) 
Act, 1960. Learned counsel has ftrther 
submitted that the declaration, annexure 
4. is invalid because it is not in conform- 
ity with the law and even on its face, 
the acquisition is not for a public pur- 
pose. 


3. The facts are not in dispute. 
Since accepting a part of the contention 
in regard to the validity of the declara- 
tion under Section 6 made on July 22, 
1969, I am going to set aside that notifi- 
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fresh declaration under Section 6 of the 
Act by the Addl Collector, I thmk it 
advisable and necessary to decida the 
constitutional validity of the said section 
in C.W.J.C. No. 1174 of 1969 so that after 
the issuance of a fresh declaration under 
Section 6 of the Act, the point may not 
be open to be reagitated. 


4. Under Section 4 of Central Act 
T of 1894, whenever it appears to the 
appropriate Government, which for the 
purposes of discussing the law here-nafter 
fin my judgment, I shall generali" con- 
fine to refer to the State Government 
that land in any locality is needec or is 
likely to be needed for any public pur- 
pose, a notification to that effect kas to 
i be published in the official gazette and 
fn some other manner as provided im that 
section. Under Section 5-A, any person 
interested in the land which has been 
notified under Section 4(1) may, within 


days after the issue of- the notifi-~ 


cation, object to the acquisition of the 
land. Every objection under sub-section 
(1) of Section 5-A has to be made to the 

Hector in accordance with sub-section 
(2) and the Collector, after giving objec- 
tor an opportunity of being heard, has to 
make a report to the State Government 
containing his recommendations on the 
objections together with the recerd of 
the proceedings held by him for the deci- 
sion of the State Government whose deci- 
sion is final. Section 6 of the Central 
Act thereafter reads as follows:— 


“6 (1). Subject to the provisicns of 


Part VII of this Act, when the aprropri~ 


ate Government is satisfied, after consi- 
dering the report, if any, made under Sec- 
tion 5-A, sub-section (2), that any parti- 
cular land is needed for a public purpose, 
or for a company, a Geclaration skall be 
made to that effect under the signature 
of a Secretary to such Government or of 
some officer duly authorised to certify its 
orders and different declarations may be 
made from time to time in respect of dif- 
ferent parcels of any land covered by the 
same notification under Section 4 sub- 
section (1), irrespective of whether one 
report or different reports has ` or have 
been made wherever required unde: Sec- 
tion 5-A, sub-section (2): 


Provided that no declaration in res- 
pect of any particular land coverec by a 
notification under Section 4, sub-section 
(1), published after the commencement of 
the Land Acquisition (Amendment and 
Validation) Ordinance, 1967, shall be 
made after the expiry of three years from 
the date of such publicaiton: 


Provided further that no such decla- 
ration shall be made unless the compen- 
sation to be awarded for such property 
is to be paid by a company or wholly 
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or partly out of public revenues or some 
fund controlled or managed by a local 
authority. 

i (2) Every declaration shali be pub- 
lished in the official gazette, and shall 
state the District or other territorial divi- 
sion in which the land is situate, the pur- 
pose for which it is needed, its approxi- 
mate area, and, where a plan shall have 
been made of. the land, the place where 
such plan may be inspected. 

(3) the said declaration shall be con- 
clusive evidence that the land is needed 
for a public purpose or for a Company, 
as the case may be; and after making such 
declaration, the appropriete Government 
may acquire the land in manner herein- 
after appearing.” 

5. The scheme under the Central 
Act, therefore. is that a d2claration. under 
Section 6 of the Act. can be made by the 
State Government to the effect that a 
particular land is needed for a public 
purpose under the signature of a Secre- 
tary to the State Government or of some 

officer duly authorised to certify the 
orders, if no objection has been filed 
under Section 5-A or if any objection has 
been filed, thereon considering the por 
of the Collector in that regard. The ob- 
jection under Section 5-A has to be heard 
by the Collector which expression, under 
Section 3(c) of the Act, means the Col- 
lector of a District and includes a Dy. 
Commissioner and any officer specially 
appointed by the appropriate Government 
to perform the functions of a Collector 
under this Act. But the Collector can- 
not decide himself the okjection filed by 
the objector. He has to make his recom- 
mendations on the objections in his report 
to the State Governmént. The State Gov- 
ernment has to decide the objection and 
then issue a declaration under Section 6 
of the Act. 


6. The Land Acquisition (Bihar. 
Amendment) Act, 1960, has amended 
clause (c) of Section 3 of the Act to say— 

“the expression ‘collector’ means the 
Collector of a district and includes a 
Deputy Commissioner, Additional Col- 
lector, Addl. Deputy ‘Commissioner and 
any officer specially appointed by the ap- 
propriate Government tc perform the 
functions of a Collector under this Act 
except the functions under Sections 4, 
5-A, 6, 35 and 38.” 


Under the amended Section 4, the Collec- 
tor which means the Additional Collector 
also has been authorised to issue a notifi- 
cation under that section if.it appears to 
him that land is needed or is likely to be 
needed for any public purpose. This is 
apart from the power of the State Gov- 
ernment under that provision of law. 
Section 5-A has also been amended by 
Bihar Act 11 of 1961. Under sub-section 


_ (2) of the Bihar Amendment, every ob- 
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jection under sub-section (1) of Section 
5-A has to be made in writing to the 
Collector who has to give the objector an 
opportunity of being heard and has been 
given the power to decide the objection 
irrespective of the-question whether the 
notification under Section 4 has been 
issued by the State Government or by 
him. A proviso has been appended to 
idee (1) of Section 5-A which reads 
us; ws 

“Provided that the appropriate Gov- 
ernment may, either of its own motion 
or on the application of any person inte- 
rested in the land, call for the record of 
the proceedings held by the Collector and 
pass such order as it may think fit.” 

- Sub-section (2) (ii) says:— 

“The order of the appropriate Gov- 
ernment and subject to such order, the 
decision of the Collector under clause (i) 
shall be final.” 

Sectién 6 of the Act as it stands after the 
Bihar Amendment made by Bihar Act 11 
of 1961 reads as follows:— 

"6. (1) Subject to the- provisions of 
Part VII of this Act. where the appropri- 
ate Government is satisfied after consi- 
dering the Collector’s report, if any, under 
the proviso to sub-section (2) of Section 
5-A, or the Collector is satisfied after 
hearing the objections, if any, under Sec- 
tion 5-A,- that any particular land is 
needed for a public purpose, or for a 
Company, a declaration. shall be made by 
the appropriate Government or the Col- 
lector as the case may be, to that effect 
in writing; 

Provided that no such declaration 
shall be made unless the compensation 
to be awarded for such property is to be 
paid by a Company, or wholly or partly 
out of the Consolidated Fund of the State 
or some fund controlled or managed by 
a local authority. 


(2) Every declaration shall be pub- 
lished in the official gazette, and shall 
state the district or other territorial divi- 
sion “in which the land is situate, the 
purpose for which it is needed, its ap- 
proximate area. and, where a plan- shall 
have been made of the land, the place 
where such plan may be inspected. 


(3) The said declaration shall be con- 
clusive evidence that the land is needed 
for a public purpose or for a Company, 
as the case may be; and. after making 
such declaration, the appropriate Gov- 
ernment or the Collector, as the case may 
be, may acquire the land in manner here- 
jinafter appearing.” 


7. The intention of- the Bihar 
Amendment seems to be that if a notifi- 
cation under Section 4 is issued by the 
Collector or the Additional Collector, the 
objection can be finally decided by him 
subject to the power of revision of the 


.State Government 


‘mission of such a report. 
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, to revise either suo 
motu or on application of any person inte- 
rested in the land, the decision of the 
Collector and then, after rejectian of the 
objection, he can proceed to issue a decla- 
ration under Section 6(1) of the Act. 
What is, however, not clear to me is what . 
is to happen when a notification under 
Section 4 is issued by the State Govern- 
ment. Still,.as it appears from the lan- 
guage of Section 5-A (2) of the Act, as it 
stands under the Bihar Amendment, the 
Collector can finally decide the objection 
subject to the Revisional power of the 
State Government. But if there is no 
interference by the State Government in 
exercise of their power of revision on 
what- basis the declaration by the State 
Government under. Section 6(1) is to 
follow is not clear to me. Some anomal- 
ous and incongruous phrases have been 
used in Sections 5-A and 6 of Bihar Am- 
endment. The expression “where the. 
appropriate Government is satisfied after 
considering the Collector’s report, if- any” 
has been retained, and in place of the 
expression “made under. Section 5-A, 
sub-section (2)’ the expression used is 
“under the proviso to sub-section (2) of 
Section 5-A”. The proviso to sub-section 
(2) of Section 5-A does not require any 
report from the Collector. When the 
State Government proposes of its own 
motion or on the application of any per- 
son to call for the proceedings held by 
the Collector in exercise of their power 
under the proviso, they may call for a 
report from the Collector, but in terms, 
the proviso does not envisage the sub- 
What I am 
inclined to think is that perhaps the in- 
tention of the Legislature was to leave 
the provision of Section 5-A (2) of the 
Central Act intact in case the notifica- 
tion under Section 4 had been issued by 
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-the State Government, but to authorise 


the Collector or the Additional Collector 
to decide the objection finally, subject to 
the power of revision of the State Gov- 
ernment, in case the notification under 
Section 4 had been issued by him. Had 
the intention been so clearly expressed, 
the language of Section 6(1) would have 
been slightly different and would have 
brought about the required result ' of 
authorising the State Government to 
issue a declaration after considering the 
Collector’s report, if any. The expression 
‘uf any’ is necessary because there may 
not be any objection under Section 5-A 
and consequently, no report under that 
section. It is also not clear to me as to 
how the State Government would be able- 
to issue the declaration under Section 
6(1) of the Act if the State Government 
did not propose to exercise its revisional 
power under the proviso to sub-section 
(1} of Section 5-A on its own motion or 
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is not moved to exercise that power. In 
that case, there will be no report by the 
Collector. His decision will be final 
under clause Gi) of sub-section (2) of 
Section 5-A. In that event. who would 
issue the declaration under Secticm 6(1) 
is not clear—-whether it would bə the 
State Government; if so, on what basis, 
or—whether the Collector is ~alidiy 
authorised in that event to issue a decla- 
ration under Section 6(1). Be that as it 
may, testing the matter of Section 6 of 
the Act with reference to the facts of this 
case, it is clear that a declaration under 
Section 6 could be made by -the Addi- 
tional Collector after rejecting the objec- 
tion of the petitioner-company under Sec- 
tion 5-A of the Act. 


8. Mr. S. C. Ghose attacked the 
constitutionality not only of Section 6 of 
the Act but also of Section 4 as it stands 
by the Bihar Amendment on the following 
grounds:— : 


“d) That it violates the fundamental 
right of the petitioner company under 
Article 19(1) (f£) of the Constitution as un- 
reasonable restriction has been put upon 
its right by empowering the Collector or 
the Additional Collector to initiate and 
take all proceedings under the Act where- 
as under the Central Act, such power has 
been given to the appropriate Govern- 
ment only; and, 


(ii) that the Bihar Amendment vio- 
fates the protection given to persons 
under Article 14 of the Constitution.” 

9. In several decisions o= the 
Supreme Court, it has been pointed out 
that once the law of acquisition stands 
the test of constitutional validity with 
reference to Article 31, the question of 
violation of fundamental right guaranteed 
to the citizens under Article 19(1) does 
not arise—vide State of Bombay v. Bhanji 
Munji, AIR 1955 SC 41 at p. 43, para 6; 
Smt. Lila Vati Bai v. State of Bombay, 
AIR 1957 SC 521, Babu Barkya Thakur 
v. State of Bombay, AIR 1960 SC 1203 
and Smt. Somawanti v. State of Panjab, 
AIR 1963 SC 151 at p. 160, paras 21 and 
22. In Ambalal Purshottam v. Ahmeda- 
bad Municipality, ATR 1968 SC 1223 it 
was observed at p. 1225 that by the com- 
pulsory acquisition of a land for oublie 
purpose subject to payment of compen- 
sation, no fundamental rights guarenteed 
under Articles 19 and 31(2) of the Con- 
stitution were infringed. 


10. Under Article 31 the corstitu- 
tional validity of the Land Acquisition Act 
was upheld even though in some cases 
it did not fulfil the condition engrafted 
under Article 31(2) on the ground of its 
being a pre-constitution law and, there- 

fore, saved under Article 31(5) (a). The 
- amendment introduced by’ Bihar Act 11 
of 1961 is not a pre-constitution law. It 
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is a post-Constitution law but it had been 
reserved for the consideration of the 
President and the Act has received his 
assent in accordance with Article 31(3). 
The compulsory acquisition is provided 
in the Act even under the Bihar Amend- 
ment for a public purpose and by autho- 
rity of law which provides for compen- 
sation for the property so acquired. 
There is, therefore, no violation of the 
provision contained under Article 31(2) 
of the Constitution. 


1i. Learned counsel for the peti- 
tioner-company perhaps felt emboldened 
to refer to violation of the fundamental 
right guaranteed to citizens under Arti- 
cle 19(1) (f) of the Constitution because 
of the recent judgment of the Supreme 
Court in the Bank Naticnalisation Case, 
(ATR 1970 SC 564) where, as it appears 
from the press report, some departure 
seems to have been made in respect of 
the law laid down by the Supreme Court 
in the earlier decisions, referred to above, 
given. on the basis’ of the Gopalan’s 
case, (ATR 1950 SC 27) that when the 
law of acquisition stands the test of Arti- 
cle 31, it need not be tested with refer- 
ence to Article 19. Even assuming ‘that 
it can still be tested with reference to 
Article 19, as seems to have been decided 
in the Bank Nationalisation case, (AIR 
1970 SC 564) there are two answers in 
this regard. Article 19 is not available, 
as is well established by several decisions 
of the Supreme Court, to a corporate 
body. It is available to citizens only. 
Moreover, I have no hesitation in repell- 
ing the argument by saying that provid- 
ing in the law of acquisition power to 
the Collector or the Additional Collector 
to acquire land is not an unreasonable 
restriction on the right of the citizens to 
acquire, hold and dispos2 of property. 
The power is still there of the appropri- 
ate Government including the State Gov- 
ernment but the law has also authorised 
the Collector or the Additional Collector 
to exercise the power of acquisition. If 


‘the Legislature in their wisdom decided 


to vest the Collector and the Additional 
Collector with this power, the court will 
be reluctant to say that the Collector or 
the Additional Collector is an officer of 
such an inferior grade compared to the 
Secretary, Deputy Secretary or Under 
Secretary of the State Government so 
as to enable it to say that the restriction 
put is an unreasonable one. 


12. The main. plank of argument, 
however, on behalf of the petitioner was 
on the basis of a decision of the Supreme 
Court in Northern India Caterers (Pri 
vate) Ltd. v. State of Punjab, AIR 1967 
SC 1581 followed by a Bench decision of 
this court in Ramzan Mian v. Executive 
Engineer, 1969 BLJR 101¢ with refer- 
ence to Article 14 of the Constitution. 
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In the case before the Supreme Court, 
while considering certain provisions of a 
Punjab Statute, it was pointed out in 
the majority decision at page 1587: 

“Assuming that persons -in occupa- 
tion of Government properties and pre- 
mises form a class by themselves as 
against tenants and occupiers of private 
owned properties and that such classifi- 
cation is justified on the ground that 
they require a differential treatment in 
public interest, those who fall. under that 
classification are entitled to equal treat- 
ment among themselves, If the ordinary 
law of the land and the special law pro- 
~- vide two different and alternative proce- 
dures. one more prejudicial than the 
other, discrimination must result if it is 
left to the will of the authority to exer- 
cise the more prejudicial against some 
and not against the rest”. 


The same principle was applied by a 
Bench of this Court while striking down 
Section 6 of the Bihar Public Land En- 
croachment Act. S. N. P. Singh, J. 
pointed out at page 1015 after quoting 
Section 19 of the said Act that it abun- 
dantly made clear that the provisions in 
that Act for the removal of an encroach- 
ment on a public land are not substitu- 
tive but supplemental. The Government 
can institute a suit as well for removal 
of an encroachment on a public land as 
defined in Section 2(3) of the Act. The 
drastic procedure under Section 6 also 
could, in certain cases without any guide 
line as to in what class of cases only, be 
adopted. 


13. In my opinion, in poe ta 
the law in question, by the Bihar. Amend- 
ment, the power has been given to the 


Collector or the Additional Collector also _ 


of initiating proceedings for acquisition of 
land under Section 4 of the Act. In ap- 


propriate cases, the appropriate Govern- 


ment can do it. In other cases which 
must be confined to the district where 
the Collector or the Additional Collector 
is posted, he can take steps for acquisi- 
tion of a particular land. Jt does not 
provide any discrimination against the 
same person. If a person’s land is to be 
acquired, the proceeding for its acquisi- 
tion can be initiated either by the State 
Government or by the Collector. To give 
authority of initiating proceedings for 
acquisition of the land to two, namely, 
the appropriate Government and the Col- 
lector is not to bring about any discrimi- 
nation against any person. It is not right 
to say that in some cases the State Gov- 
ernment will initiate the proceeding and 
thereby will give better protection to the 
citizen and in others the proceedings can 
be initiated by the Collector only sub- 
jecting. him to lesser protection of the 
law and not equal. When we carefully 
examine the provisions of Section 5-A of 
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the Act as it stands under the Bihar 
Amendment, the matter. would be clear 
that in substance there is no discrimina- 
tion and denial of equal protection of 
law. If a notification is issued under 
Section 4 of the Act by the State Gov- 
ernment, the objection can be filed þe- 
fore the Collector, and even assuming for 
the time being that it can be decided by 
him, the State Government have the 
power to revise the order. Undoubtedly, 
they have such power when the notifica- 
tion is issued under Section 4 by him and 
he decides the objection under Section 
5-A (2). If a person interested in the 
land can approach the State Government 
to revise the order of the Collector dis- 
missing his objection under Section 5-A 
(2) of the Act, I do not see how the per- 
son is affected by exercise of the power 
by the Collector of issuing a notification 
under Section 4 of the Act. The final 
word in both the cases is with the State 
Government. If the State Government 
would allow the objection, no declaration 
under Section 6 can be issued -by the 
Collector. If the rejection of the objec- 
tion remains as being final either on the 
decision of the Collector or on the order 
of the State Government in exercise of 
their revisional power, it follows a decla- 
ration under Section 6 by the Collector 
will be reasonable and valid. 


14, I may also refer to one matter 
in this connection to emphasise that Arti- 
cle 14 has not been violated by giving 
power to the Collector to initiate a pro- 
ceeding for acquisition of land. Under 
the special powers in cases of urgency 
provided in Section 17 of the Act, the 
State Government may direct that the 
provisions of Section 5-A shall not apply. 
and if it'does not direct, a declaration 
may be made under Section 6 in respect 
of the land at any time after the publi- 
cation of the notification under Section 
4(1). It is to be pointed out that the Col- 
lector, even under the Bihar Amendment, 
has not been authorised to do away with 
the provisions of Section 5-A of the Act 
in accordance with Section 17(4). That 
being so, it is manifest that when a noti- 
fication has been issued by the Collector 
under Section 4(1), an objection under 
Section 5-A will always lie and the order 
of the Collector will always be subject 
to revision by the State Government at 
the instance of the objector or any per- 
son interested in the land. Such safe- 
guard being there, it is difficult to accept 
the argument put forward on behalf of 
the petitioner that Section 6 of the Act 
as it stands under the Bihar Amendment, 
is constitutionally invalid. 


15. The declaration made by the 
Additional Ccllector on the 22nd July 
1969, published in the Bihar Gazette, 
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extraordinary, of July 25, 1969, rums as 
follows:— 


“Whereas it appears to the Deputy 
Commissioner, Hazaribagh, that land is 
required to be taken by Government at 
the public expense for a public purpcse, 
viz., for expansion of Police Train-ng 
College, construction of staff quarters, 
office building, swimming pool, ete, in 
the village of Sarle No. 159, pargéena 
Champra, zila Hazaribagh, it is hereby 
declared that for. the above purpose a 
piece of land measuring, more or less, 
3.70 acres bounded as the— 

North:— By part of survey plot Wo. 
499. ` : 

South:— By part of survey plot No. 
499 (L.T.C. compound). 


East:— By part of survey plot Nos, 
378 (Road) & 498 (Road). 


West:— By part of survey plot Wo. 
nore (St. Zavier School compound and 
C.). 


is required within the aforesaid village of 
Sarle No. 159. 


This cancels the declaration No. 1405- 
L.A. dated the 19th Octoker, 1968, prb- 
lished in Part II of the Bihar Gazette, 
dated the 6th November, 1968 at pages 
2519-2520”. 


. The attack on the said notification is on 
three grounds, namely, (i) that it is not 
for a public purpose as construction of 
the staff quarters, office buildings aad 
specially the swimming pool etc., for 
expansion of the Police Training College 
could not be a public purpose; (ii) that 
the declaration does not say that any 


authority is satisfied that the land is re- 


quired to be taken by the Government at 
the public expenses for a public purpcse 
-it merely says that it appears to tne 
Deputy Commissioner that the land is so 
required; and (iii) that the declaration is 
made by the Additional Collector althouzh 
in the notification he says about tne 
alleged satisfaction of the Deputy Com- 
missioner that the land is required for a 
public purpose. 


16. In support of the first point 
learned counsel placed reliance upon a 
decision of the Supreme Court in State 
of West Bengal v. P. N. Talukdar, AIR 
1965 SC 646 where it was held at p. 653 
(para 13) that construction of staff quat- 
ters was not a public purpose. Firstly, it 
is to be pointed out that under sub-sec- 
tion (3) of Section 6 of the Act, the decla- 
ration is a conclusive evidence which 
expression has been interpreted by the 
Supreme Court in some of the decisions 
to mean conclusive proof of the fact that 
the land is needed for a public purpose. 
In other words, the facts of the public 
purpose are not justiciable. But that is 
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not to say that if on the face of the noti- 
fication, a purpose is mentioned which 
cannot be said to be a public purpose, 

still the courts cannot declare the notifi- 
cation as invalid. If on the face of the 
notification as in the case of AIR 1965 
SC 646 before the Supreme Court, the 
purpose disclosed was not a public pur- 
pose, the notification would be invalid 
and struck down. Construction of staff 
quarters for Ram Krishna Mission for 
which society the land was acquired in 
that case was held to be not a public pur- 
pose although acquisition of land for 
construction of hostel buildings and play 
grounds for the students was held to be 
for a public purpose. In the instant case, 
the land is acquired for expansion of 
Police Training College which is situated 
to the south of one of the plots sought 
to be acquired as would appear from the 
southern boundary mentioned in the noti- 
fication. The Police Training College is 
a public institution and construction of 
staff quarters, and office buildings are 
undoubtedly for public purpose. In the 
present age where the State is endeavour- 
ing its best to provide amenities to all 
as far as possible and raise the general 
standard of living, construction of swim- 
ming pool ete., cannot but also be held 
to be for public purpose. The word ‘ete.’ 
is of no significance. It can only mean 
something which appertains to the swim- 
ming pool. I am, therefore, definitely of 
the view that the acquisition of the land 
is for a public purpose and for nothing 
else on the face of the notification. No 
facts have been placed nor, could they 
be investigated, to find out whether con- 
struction of staff quarters etc., for expan- 
sion of the police training college is 
necessary or not. The first attack there- 
fore, on the notification is repelled. 


17. Coming to the second ground 
of attack on the declaration contained in 
annexure 4, I should think that it is ad- 
visable if the declaration states in an 
express language that the authority mak- 
ing it is satisfied that any particular land 
is needed for a public purpose. But eveni 
in absence of that, if the language used 
is with the expression ‘it appears’, still it 
has been held by the Supreme Court in 
Ganga Bishnu Swaika v. Calcutta Pinjra- 
pole Society, AIR 1968 SC 615 that itis 
not imperative that the satisfaction must 
be expressed in the declaration or that 
otherwise the notification would not be 
in accord with Section 6. In absence of 
a statutory form under Secticn 6 requir- 
ing the declaration to be mzde in any 
particular form “the mere fect that the 
notification does not ex facie show the 
Government’s satisfaction, assuming that 
the words ‘it appears’ used in the notifi- 
cation -do not mean satisfaction, would 
not render the notification invalid or not 
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in conformity with Section 6”. The 
. model form 7 framed under Executive 


Instructions of the Government of Bihar 
uses the expression ‘it appears’ which was 
exactly the form in Bengal wherefrom 
the case went to the Supreme Court in 
Ganga Bishnu’s case, AIR 1968 SC 615. 


18. The third ground of attack on 
the declaration, annexure 4, is well- 
founded and is sufficient for the quashing 
of the said declaration. In this particular 


case the notification under Section 4 > 


seems to have been issued by the Addi- 
tional Collector of Hazaribagh. He is the 
authority who heard and decided the ob- 
jection filed by the petitioner-company. 
Within the meaning of clause (c) of Sec- 
tion. 3 of the Act, as it stands under the 
Bihar Amendment, the Additional Collec- 
tor is the Collector. It was, therefore, 
not open to him to say in the declaration 
that it appeared to the Deputy Commis- 
sioner of Hazaribagh that land was re- 
quired to be taken by the Government 
at public expense for public purpose. 
There is nothing to indicate, as‘no mate- 
rials have been placed on behalf of ‘the 
State before us. that the declaration in 
writing in fact was by the Deputy Com- 
missioner the declaration was merely 
notified by the Additional Collector. On 
the other hand, on the facts and in the 
circumstances .of this case, it seems rea- 
sonably clear that all steps were taken 
by the Additional Collector on his own, 
in exercise of his authority. It was his 
satisfaction which he purported to declare 
under Section 6 by the notification con- 
tained in Annexure 4 but while doing so 
instead of stating his own satisfaction, he 
referred to the satisfaction of the Deputy 
Commissioner. The notification contain- 
ing the declaration under Section 6, there- 
fore, in my opinion, is invalid on that 
account. 


19. In the result, the application 
in C.W.J.C. No. 1174 of 1969 is allowed, 
the declaration dated the 22nd July. 1969 
contained in Annexure 4, is quashed and 
the respondents are restrained from tak- 
ing any further steps on the basis of the 
said declaration without issuance of a 
fresh and another declaration, if neces- 
sary, in accordance with law. There wiil 
be no order as to costs. C.W.J.C. No. 604 
of 1969 is dismissed as being infructuous. 
There will be no order for costs in that 
ease either. 


G. N. PRASAD, J.:— 20. I agree. 


Order accordingly. 
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AIR 1871 PATNA 174 (V 58 C 38) 
U. N. SINHA AND C. P. SINHA. JJ. 
Borhan Kumar, Petitioner v. Assist- 
ant Personnel Officer, Indian Oil Corpora- 
tion, Refineries Division, Barauni Unit 
and: others, Opposite Parties. 
. Civil Writ Jurisdiction Case No. 1510 
of 1969, D/- 6-5-1970. 
(A) Industrial Disputes Act (1947), 
S. 25-G — Retrenchment — Principles to 
be followed. 


In case of retrenchment of employees, 
the employer has to follow the principle 
of “last come -first go” in the absence of 
any agreement between the employer and 
the workmen. The retrenchment is to be 
effected on the basis of seniority of em- 
ployee working categorywise and not on 
the basis of seniority on a particular job 
on the date of award. ` (Para 4) 

Where by an award retrenchment is 
to be effected on the basis of seniority of 
employees working on a particular job on 
the date of award and not categorywise 
it has no- reference to any principle of 
retrenchment or to any departure from 
the ordinary law embodied in S. 25-G 
and therefore it cannot. be enforced by 
the emplover. (Para 4) 

(B) Constitution of India, Art. 226 — 
Mandamus — A company may be com- 
pelled by mandamus to perform the 
duties imposed upon it by Statute. AIR . 
1968 Cal 124, Rel. on; AIR 1969 Bom 337, 
Distinguished. . (Para 5) 


{C) Constitution of India, Art. 226 — 
Petition challenging retrenchment order 
-— Petition taking advantage out of re- 
trenchment -— Writ will not lie. 

Where after an order _of retrench- 


‘ment is passed in which the petitioner has : 


been retrenched, there has been a conci- 
liation proceeding and an agreement has 
been entered into and that agreement 
has been taken advantage of by the. peti- 
tioner in receiving the ex gratia payment 
decided by the conciliation board over 
and above receiving the statutory com- 
pensation earlier the petitioner can be 
said to have acquiesced in the order of 
retrenchment and he cannot press his 
application for writ of mandamus. - - 
(Para 5j 
Cases Referred: Chronological - 
(1970) 1970 Lab IC 629 = C, W. 
J. C. No. 289 of 1968. D/- 23-5- 
1969 (Pat), Somu Kumar Chat- 
terji v. Dist. ae Tele-com- ; 
munication Enginee 5 
(1969) AIR 1969 Bom "337 (V 56) = 
1969 Lab IC 1198, Pramodrai? 
Shamaldas v. , Life Insurance 
Corporation of India ` 5 
(1968) AIR 1968 Cal 124 (V 55) = 
1968 Lab IC 449, Abani Bhusan 


JN/KN/E554/70/MVJ/T 


Paras 
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Biswas v. Hindusthan Cables 

Ltd. 
(1967) AIR 1967 SC 420 (V 54) = 

(1964) 1 Lab LJ 333, Workmen 

of Subong Tea Estate v. Subong 

Tea Estate 5 
(1967) AIR 1967 Pat 12 (V 54) = 

(1967) 1 Lab LJ 108, Hind Strip 

Mining Corporation Ltd., Bermo 

v. Raj Kishore Prasad 5 
(1965) ATR 1965 Cal 166 (V 52) = 

(1965) 2 Lab LJ 324, B. N. Elias 

& Co. v. Fifth Industrial Tribunal 5 


Ranen Roy, J. Krishna and Ashok 
Kumar Sinha, for Petitioner; Lal Narain 
Sinha (Advocate-General) and Ramesh 
Chandra Sinha, for Opposite Parties. 


U. N. SINHA, J.:— This application 
has been filed by the petitioner uncer 
Article 226 of the Constitution of India, 
praying that his retrenchment by notice 
dated the 28th October 1969 (Annexcre 
1) may be quashed. There is a furtker 
prayer to the effect that the Labour Com- 
missioner and the State of Bihar, who ere 
opposite parties, may be directed to reser 
the petitioner’s dispute regarding his re- 
trenchment for adjudication under Sec- 
tion 10 read with Section 12 of the Indts- 
trial Disputes Act, 1947. [The second 
relief claimed in the writ application was 
not, however, pressed at the time of tne 
hearing]. 


2. The relevant facts are as fol- 
lows:—— It is stated that the petitioner was 
appointed as a Helper in the Electrical 
Department of Barauni Oil Refinery in 
1962. The Management hed declared 955 
workers as surplus, upon which an indts- 
trial dispute was raised by Barauni Tel 
Sodhak Mazdoor Union, and after some 
negotiation, the Management and the said 
Mazdoor Union referred their dispute for 
adjudication by Sri I. Prasad, Labour 
Commissioner, Bihar, under Section 10-A 
of the Industrial Disputes Act, 1947. It 
is stated that the petitioner was not a 
member of the said Mazdoor Union at 
that time. The terms of reference were 
as follows:— 


“Whether the demand of the union 
for placing all the workmen of daily wage 
in regular pay scales of permanent cadze 
with protection of existing wage is justi- 
fied? If so, on what terms and condi- 
tions and from what date or dates? It 
not, how many of them should be made 
permanent in regular pay scales and cn 
what terms and conditions and also from 
which date or dates; how many of then 
should be kept on temporary nature of 
work on what terms and conditions; ard 
how many are not required from which 
date or dates?” 


The Arbitrator gave his award on the 
13th September, 1969, which was pub- 
lished in the Bihar Gazette Extraordinary 
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dated the 27th September, 1969. The 
Arbitrator had come to a finding that 199 
workmen from various departments were 
surplus to the requirement. The follow- 
ing portion of the award has been quoted 
in the writ application:— 

“As regards 199 workmen who are 
not required, their details departmentwise 
are as follows (this figure excludes those 
workmen who have already left their ser- > 
vices up to 14th August, 1969):— : 


(1) Mechanical Engineering De- 


partment 146 
(2) Electrical Engineering De- | 
partment , 58 
(3) Civil Engineering Department 9 
(4) Public Health 14 
(5) Production Department (ex~ 
cluding those two who kave 
already left) 2 
Total 229 


Out of the above 229 workmen it is re- 
commended that 30 workmen should be 
absorbed in the Pipeline Section and the 
remaining 199 workmen should be ren- 
dered surplus.” 

It is stated that on the 28th October, 
1969 the Management hung up a list of 
180 workmen proposed to be retrenched 
and the petitioner’s name was included 
at serial No. 122. This is the notice which 
is sought to be quashed so far as the peti- 


.tioner is concerned. It is alleged that the 


Management had not given any notice to 
the petitioner and to the authorities as 
required by Section 25-F of tke Industrial 
Disputes Act, 1947 (hereinafter to be call- 
ed the Act) and Rule 78 of the Industrial 
Disputes (Bihar) Rules, 1961 (hereinafter 
to be called the Bihar Rules). It is fur- 
ther alleged that the Management did not 
prepare and exhibit any list of workmen 
showing cateporywise the seniority 
amongst them, as required by Rule 79 of 
the Bihar Rules. It is allegec that the 
Management did not comply with the 
provisions of Section 25-G of the Act and 
while the petitioner was being retrenched 
several persons junior to him have been 
retained in service. 


It is stated in the writ application 
that it is not possible for the petitioner 
to give the names of the juniors retained. 
in service, but so far as he has been able 
to ascertain, four persons named in para- 
graph 12 of the writ application, junior to 
the petitioner, have been retained while 
the petitioner has been retrenched. As 
against these names it has been mention- 
ed that they are Helpers in the Electrical 
Department. It is alleged that the peti- 
tioner individually and also through his 
Union, Barauni Refineries Employees’ 
Union (Registered No. 1029) hed protested 
against his illegal retrenchment, but no 
relief had been obtained from the 
Management. It is stated that the peti- 


tioner and His Union had also raised in- 


- dustrial dispute and had personally ap- 


proached the Labour Officer of the area 


‘and also the Labour Commissioner, Bihar, 


r 


‘graph 10. of the application 


who had refused to refer the dispute for 
adjudication under Section 10 of the Act. 
They had even refused to call for a con- 
ciliation meeting. 


3. A counter-affidavit and a sup- 


, plementary counter-affidavit have been 


filed on behalf of the Management re- 
presented by opposite parties Nos. i and 
2. It is stated that the Management and 
the recognised Union had agreed to refer 
their dispute for voluntary arbitration 
and it is denied that the petitioner of the 
writ application was not a member of 
Barauni Tel Sodhak Mazdoor Union. It 
fis denied that the requirements of all the 
clauses of Section 25-F of the Act hed not 
been complied with. It is stated that a 
general notice and a particular notice of 
the retrenchment had been hung up and 
had been sent to the workers concerned 
respectively. It is stated that the provi- 
sion of Rule 78 of the Bihar Rules had 
been complied with and a copy of the 
notice in Form P has been given as’ An- 
nexure C. On the main point of alleged 
contravention of Section 25-G of the Act 
and Rule 79 of the Bihar Rules it has 
been stated thus in paragraphs 9 and 10 
of the counter-affidavit;— i 


“9. That the statement made in para- 
is baseless. 
As per award, the retrenchment of work- 
men was to be effected on the basis of 
seniority ‘of employees working on a 
particular job on the date of award and 
not category-wise. Thus in terms of the 
award, of Annexure B, the juniormost 
persons on a particular job if surplus to 
the requirement, were retrenched and as 
such, a category-wise list of seniority was 
not at all required to be exhibited under 
the Rule 79 of the Industrial Disputes 
(Bihar) Rules, 1961. The deponent res- 
pectiully submits that there was no neces- 
sity of exhibiting such a list although 
such a list was in existence, 


10. That as stated in paragraph 9 
above, the retrenchment in question was 
affected (sic) on the basis of seniority of 
employees working on a particular job 
and not according to the seniority in a 
particular category and as such, the 
statement made in paragraph 11 of the 
writ application is not correct. It is res- 
pectfully submitted that since the re- 
trenchment in question was made as per 
award, Section 25-G of the I.D. Act was 
inapplicable. The deponent further begs 
to submit that if the retrenchment would 
have been made category-wise, it would 
have gone against the award itself and 
might have rendered as liable for crimi- 
nal prosecution under the I. D. Aci,” 


eg 
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It has also been stated that Section 
25-G of the Act has substantially been 
complied with, as the Management had 
followed the direction in the award to 
retrench jobwise and not categorywise 
and this amounted to the Management 
giving reasons for retrenching the peti- 
tioner, retaining junior employees. With 
respect to the four names of employees 
junior to the petitioner, mentioned in the 
writ application, who are seid to have 
been retained in service, it is stated in 
the counter-affidavit that they have been 
retained because they were engaged on 
job Nos. 10, 4, 14 and 13, as indicated in 
the award, and they were not surplus as 
per award. It is mentioned ‘that the peti- 
tioner of the writ application was not 
employed on any of the joks mentioned 
in the award and thus he was surplus io 
the requirement and was accordingly re- 
trenched. 


It is stated that the Management had 
not received any representation of the 
petitioner for redress. Although the 
Management received a letzer from the 
Barauni Refineries Employees Union, 
that Union had not taken up the case of 
the petitioner for any remedy. It is also 
stated that the Management had no know- 
ledge that the petitioner and his Union 
had approached the Labour Officer and 
the Labour Commissioner, Bihar for any 
relief. It is contended that the petitioner 
has no right to invoke the writ jurisdic- 
tion of this Court and his only remedy 
was to raise an industrial dispute. It is 
also mentioned in the counter-affidavit 
that the order of this Court dismissing 
in limine C. W. J. C. 1364 of 1969. filed 
by some other employees, on the 13th 
November, 1969 will operate as construc- 
tive res judicata against the present peti- 
tioner. It is mentioned in the counter 
affidavit that the petitioner is not entitled 
to any relief on the ground that there 
was a settlement on the 16th December, 
1969 giving the retrenchees “several far- 
reaching ex-gratia benefits’, 


In the supplementary counter-affida- 
vit, certain further facts have been men- 
tioned. It is stated that there was a con- 
ciliation proceeding held by Sri B. P. 
Varma, LAS., Joint Commissioner : of 
Labour and Conciliation Officer, Bihar, 
on the 16th December, 1969, and in course 
of this proceeding, a settlement was 
arrived at between the Management and 
the said Mazdoor Union, to the effect 
that several far-reaching ex-gratia bene- 
fits will be given to the retrenched em- 
ployees. A copy of the memorandum of 
settlement has been given as Annexure 
D of this supplementary counter-affidavit. 
. The principal terms mentioned in 
Annexure D are as follows:— 

“1. The Management hed retrenched 
180 workmen on 28-10-69 and have al- 
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ready offered payment of _Yetrenchmerit 
benefits in accordance with Section 25-F 
of the Industrial Disputes Act, i.e., . 

(a) One month’s notice pay 

(b) 15 days’ pay for each completed 
year, of service. 

2.-The Union agreed. that the bene- 
fits mentioned in circulars No. P1/E-2834 
dated 16-5-68 and No. P/E-3994 dated 
29-7-68 are applicable only to those sur- 
plus workmen who voluntarily offe> to 
be retrenched. 


3. The Management. however, Cffer- 
ed and the Union agreed that pure_y as 
a gesture of goodwill and without creat- 
ing any precedent, all the 199 surplus 
workmen as per qn Yaga award dated 
13-9-69 would “be paid . ex gratia 
amount equivalent to 98% of the total of 
the following:— 

(a) 18 days’ wages in lieu of ecrned 
leave for each completed year of service. 

(b) 9 days’ wages in lieu of festival 
holidays for each completed year of ser- 
vice in addition to 3 peid National Holi- 
days for which payment has already 
been made. : 

(c) Ex gratia payment to each em- 
Ployee on the following scale:— 

(i) One month’s wages to workmen 
with service exceeding one completed 
year as defined: in the Industrial Disputes 
Act, but not exceeding 14 years; 

(ii) Two months’ wages to workman 
‘whose service exceeds 14 years, but does 
not exceed 23 years; 

(iii) Three months’ wages to work- 
man whose ‘service exceeds. 24 years but 
does not exceed 44 years. 

This will be in addition to the satu- 
tory benefits as mentioned in clause (1) 
of this agreement. 

This ex gratia amount will be paid 
when the workmen concerned filed appli- 
cation individually. 

4. Should the retrenchment made on 


28-10-69 either be declared illegal or in- 


operative by any court of competent juris- 
diction, the statutory retrenchment bene- 
fits and the ex. gratia paid would be 


recovered from the workmen concerned 


in accordance with this agreement. 


5. The ex gratia amount must be col-, 


lected by the concerned ‘workmen re- 
trenched on 28-10-69 latest by 16-1-1970 
and by other workmen to be retrenched 
in terms of the arbitration award dated 
13-9-69 within 30 days of the date of their 
retrenchment failing which offer of vay- 
ment of ex gratia payment would s-and 
withdrawn.” 

It is stated in the supplementary 
counter-affidavit, further, that the peti- 
tioner of the writ application has already 
received payment-of retrechment ben2fits 
in accordance with Section 25-F of the 
Act and a copy of his receipt has been 
piven as Annexure E. It has also been 
mentioned that the writ petitioner had 
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received several ex gratia benefits also,- = 
thereby accepting the terms of the.award - 


as well as the retrenchment order: 


4. The main point argued by Sri. 
Ranen Roy. appearing for the petitioner, 
is that in retrenching his client, the em- 
ployer did not comply with the manda- 
tory provisions of Section 25-G of the 
Act, which runs as follows:— 


“25-G. Where any workman in an 
industrial establishment, who is a citizen 
of India, is to be retrenched and he be- 
longs to a particular category of work- 
men in that establishment, in the absence 
of any agreement .between the employer 
and the workman in this behalf, the em- 
ployer shall ordinarily retrench the work- 
man who was the last person to be em- 


‘ployed in that category. unless for reasons 


to be recorded the employer retrenches 
any other workman.” 


So far as the writ ` application: has 
mentioned about contravention of Rule 78 
of the Bihar Rules, I am of the view that 
this contention has been sufficiently re- 
butted by the employer in paragraph 8 
of the counter-affidavit and in paragraph 
3 of the supplementary counter-affidavit. 
The assertions made ‘therein are support- 
ed by Annexure C of the counter-affidavit 
and Annexures C-1, C-2 and C-3 of the 
supplementary counter-affidavit. Sri Roy 
has, however, argued that there has been 
a non-compliance with Rule 79 of the 
Bihar Rules, inasmuch as the employer 
had not prepared a list of workmen in the 
category to which the petitioner had be- 
longed according to the seriority of their 
service in that category, and, therefore, 
the petitioner’s retrenchment was vitiat- 


ed. It is argued that the petitioner’s 


assertion that at least four helpers in the 
Electrical Department, junior to the peti- 
tioner, had been retained in service, 
whereas the petitioner, also a helper in 


‘the Electrical Department, has been re- 


trenched has been admitted. Thus, ac- 
cording to Sri Roy, two parts of Section 
25-G of the Act have been contravened, 
the substance of which is that the prin- 
ciple of “last come ‘first go” has been 
ignored. 


The. learned Advocate-General ap- 
pearing for the employer has answered 
this point by contending that categories 
of workmen have not been defined in the 
Act and that Section 25-G gives statutory - 
scope to the employer to retain a junior 
employee in the circumstances mentioned 
in the section itself. It is argued that 
the four persons mentioned in the writ 
application, who are said to have been 
retained, have been retained job-wise, 
according to the award itself, and when 
the award has been followed, it must be 
taken that the employer. has given rea- 
sons for retaining employees junior to 
the petitioner. For this argument reli- 





. 178 Pat. `[Prs. 4-5] Borhan Kumar v. Barauni Oil Refineries (U. N. Sinha J) ALR. 


ance is placed -on the concluding portion 
of the award, which states thus:— > 

“The workmen employed (on daily 
or on monthly consolidated wage) either 
should be made permanent or kept on 
temporary basis, as the case may be, in 
order of seniority on that particular job 
out of the workmen employed therein. 

The abovesaid workmen, however, 
should be made permanent from the date 
of award. The wages, however, of the 
workmen should be protected while ab- 
sorbing them in the regular cadre on a 
permanent scale or employing them on a 
temporary basis. 

I give my award accordingly.” 

Reference is made to paragraph 11 
o the counter-affidavit, which states 

usi— 

“That the names and dates of ap- 
pointment of the four workers mentioned 
in paragraph 12 of the application are 
not denied. It would be worth-mention- 
ing here that these four workers were 
engaged on job Nos. 10, 4, 14 and 13 as 
indicated in the award and on these jobs, 
they .were not surplus as per award; 
whereas, the petitioner Borhan Kumar 
was not employed on any of the jobs 
mentioned in'the award and thus he was 
surplus to the requirement and was re- 
trenched accordingly.” 


-It is urged that the four junior per- 
sons retained in service came within the 
direction given in the award, quoted 
above, for retention, and hence the em- 
ployer has to follow the directions given 
in the award. On this point, it appears 
to me, that, the argument advanced on 
behalf of the petitioner has greater force 
than that advanced by the learned Advo- 
cate-General, based on the award itself. 
The concluding portion of the award 
must be taken to have given certain direc- 
tions as regards persons who are to be 
retained according to the award. This 
portion has no reference to any principle 
of retrenchment ‘or to any departure 
from the ordinary law of retrenchment 
embodied in Section 25-G of the Act. 


The contention raised in paragraph 9 
of the counter-affidavit..to the effect that 
a category-wise list of seniority was not 
required to be exhibited in, this case, 
although such a list was in existence, 
cannot be held to be a valid contention 
and it is not possible to accept the argu- 
ment that according to the award, re- 
trenchment of workmen was to be effect- 
ed on the basis of seniority of employees 
working on a particular job on the date 
of award and not category-wise, as men- 
tioned in Paragraph 9 of the counter- 
affidavit. Similarly, it is not possible to 
accept as valid what has been stated in 
Paragraph 10 of the counter-affidavit, to 
the effect, that, if retrenchment had been 
effected category-wise it would have 
gone against the award itself. Thus, the 
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main point raised in the case by Sri Roy 
pun be decided in favour of the peti- 
ioner. 


5. The second argument made by 
the learned Advocate-General is that no 
application for a writ lies against respon- 
dent-opposite party No. 2, as it is Limited 
Company in which all the shares are 
held by the Central Government in diffe- 
Trent names. Reliance is placed on the 
case of Pramodrai Shamaldas v. Life 
Insurance Corporation of India, reported 
in AIR 1969 Bom 337. But in my opinion, 
this decision is not in point at all. It was 
held in that case that the relation be- 
tween the Life Insurance Corporation of 
India ‘and its employees was governed by 
the.ordinary law of master and servant, 
except where it was abrogated by statu- 
tory provision or special contract and, 
therefore, no writ could be issued against 
the Corporation when it dismisses one of 
its servants. The instant case is of a 
wholly different nature as the petitioner 


desires that the employer must be kept 


within the bounds of law laid down by 
the Industrial Disputes Act, which gov- 
erns it. ' , 

` On behalf of the petitioner Sri Roy 
has referred to a decision of the Calcutta 
High Court, in the case of Abani Bhusan 
Biswas v: Hindustan Cables Ltd., report- 
ed in AIR 1968 Cal 124. In this case, 
the. Calcutta High Court held that even 
a Company may be compelled by manda- 
mus to perform the duties imposed upon 
it by statute. In my opinion, the con-| 
tention raised by the learned Advocate- 
General to the effect that no application 
of writ against respondent No. 2 is main- 
tainable in any circumstances, is not 
valid. It is next urged by the learned 
Advocate-General that the petitioner 
should have raised an industrial dispute 
instead of coming. to this Court in its 
writ jurisdiction and hence the petitioner 
is not entitled to any relief in this case. 
But, in the writ. application it has been 
mentioned that the petitioner had per- 
sonally approached the Labour Officer of 
the area and also the Labour Commis- 
sioner, Bihar, who had refused to refer 
the dispute for adjudication under Sec- 
tion 10 of the Act and they had refused 
to call any conciliation meeting and, 
therefore, it seems, that the petitioner 
had to come up to this Court and had 
filed this writ application on the Ist 


At that stage, the petitioner-had. been 
compelled to come up to this Court, but 
the later history to be mentioned herein- 
after, will deal with a subsequent- chapter 
in this connection. This refers to an ob- 
jection taken by the learned Advocate- 
General to the grant of a writ of manda- 
mus. on the ground, that there had been 
a conciliation proceeding later on, as evi- 
denced by an agreement dated the .16th 
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December, 1969 (Annexure D) by virtue 
of which the petitioner had taken ex 
gratia payment as mentioned eerlier. 
This matter will have to be dealt with 
more fully as, in my opinion, on the con- 
clusion arrived at on this point, the peti- 
tioner must fail in this Court. At this 
stage, I would like to refer-to the argu- 
ment of learned counsel for the peti- 
tioner that his client was a member of 
Barauni Refineries Employees’ Unior and 
this Union had protested against tha re- 
trenchment made by the employer, tak- 
ing up the case of this petitioner also. 
In proof of this, Annexure 2, dated the 
29th October, 1969 had been filed, which 
appears to be a protest made to the Zom- 
pany by Barauni Refineries Emplcyees’ 
Union. The petitioner’s case that he had 
individually protested against his ilegal 
retrenchment has been denied in the 
counter-affidavit filed on behalf oë the 
employer and there is no reason to dis- 
card the statement made in this counter- 
affidavit. So far as Annexure 2 is con- 
cerned it is clear that the protest was on 
behalf of two other persons, namely. 
R. P. Sharma and Kameshwar Mahto. 


Therefore, there is no clear roof 
that the petitioner was not a membe2r of 
Barauni Tel Sodhak Mazdoor Union, 
which had taken part in the conciliation 
agreement evidenced by Annexure D. 
According to Annexure E, the petitioner 
had been paid what was due to him under 
Section 25-F of the Act and this has been 
clarified by the supplementary couater- 
affidavit. Annexure E is a copy oë the 
acquittance receipt, which had been sign- 
ed by the petitioner himself. He had 
accepted the amount mentioned in :t on 
the 28th October, 1969, the day the re- 
trenchment order had been passei, as 
mentioned in Annexure C, a notice fiven 
by.the employer to the Government of 
Bihar, Department of Labour and Em- 
ployment. I may mention at this stage 
that in the counter-affidavit filed by the 
employer, it had been mentioned tha: the 
petitioner had been given one month’s 
pay in lieu of notice, which was denied 
in the petitioner’s reply, where he szated 
that no payment in lieu of notice was 
made to him either before or at the time 
when the retrenchment had been effect- 
ed. In such circumstances, a supple- 
mentary counter-affidavit had to be filed 
by the employer for showing that the 
petitioner had received retrenchment 


benefits in accordance with Section 25-F 


of the Act. Annexure E is a copy oë the 
receipt of such payment and it must be 
held that the petitioner has made wrong 
statement in this Court that he had not 
been paid retrenchment benefits accord- 
ing to the requirements of the Act. 

So far as the ex gratia payment in- 
corporated in the agreement (Annexure 
D) is concerned, Sri Roy, has looked into 
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the original document produced by the 
learned Advocate-General and it is now 
admitted that the petitioner had received 
Rs. 864/- on the 10th January, 1970, the 
ex gratia payment mentioned in para- 
graph 3 of Annexure D. I= the petitioner 
was not a member of Barauni Tel Sodhak 
Mazdoor Union, it is difficult to appre- 
ciate how he had taken this ex gratia pay- 
ment, envisaged by the agreement (An- 
nexure D). It is clear that the employer 
had paid this ex gratia amount to the 
petitioner in the absence of any know- 
ledge of the writ application filed by him, 
as it is stated in the counter-affiidavit that 
the notice of the writ application had 
been served upon opposite parties Nos. 1 
and 2 on the 12th January, 1970, Sri Roy 
has faintly argued that his client had 
accepted the ex gratia payment on the 
footing of the terms mentioned in para- 
graph 4 of Annexure D. Thai is to say 
it is urged that if the retrenchment order 
is set aside, the petitioner will return the 
benefits taken by him. I do not think 
that this is a valid argument on the facts 
of the present case. The 2mployer must 
have made this ex gratia payment to the 
petitioner without knowledge of the writ 
application filed by him, on the footing 
that the retrenchment order was being 
accepted by the retrenched employees 
on receiving the payments mentioned in 
Annexure D. Sri Roy had also urged 
at one stage, that Annexure D should 
have been signed by the Secretary and 
the President of the Union and in the 
absence of the President’s concurrence 
this agreement was not valid. 


This technical plea must be rejected 
when the petitioner had received ex 
gratia payment by virtue of this agree- 
ment, apart from receiving statutory 
benefits under the Act. Sri Roy has con- 
tended that no technical ground of estop- 
pel is available to the employer when the 
employee complained of a retrenchment 
in contravention of the statutory provi- 
sions and reliance is placeé on a decision 
of the Supreme Court ir the case of 
Workmen of Subong Tea Estate v. Su- 
bong Tea Estate, reported in (1964) 1 
Lab LJ 333 = (AIR 1967 SC 420). In 
my opinion that case is quite distinguish- 
able as it had arisen on an industrial dis- 
pute, in which the award given was being 
challenged before their Lordships of the 
Supreme Court by the workmen. In that 
connection, Sri Sastri appearirg for the 
employer had urged that the workmen 
having accepted the retrenchment com- 
pensation should not be permitted to 
question the validity of retrenchment. On 
this point, their Lordships cf the Supreme 
Court stated thus:— 


“Apart from the fact that such tech- 
nical pleas are not generally entertained 
in industrial adjudication; we cannot 
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overlook the fact that after retrenchment 
compensation was paid to the employees 
on 3ist August, 1959, the next day they 
complained that they had been forced 
to accept the said compensation, because 
they were virtually told that if-they did 
not accept the compensation, they would 
not receive their wages for the month of 
August.” 


Therefore, their ‘Lordships have not 
laid down, as a matter of principle, that, 
there can never be a bar on the principle 
of estoppel or waiver by conduct against 
a petitioner of a writ application. Our 
attention has been drawn to a decision of 
this Court in the case of Somu Kumar 
Chatterji v. District Signal Tele-commu- 
nication Engineer, C.W.J.C. No. 289 of 
1968, D/- 23-5-1969 == (reported in 1970 


Lab IC 629 (Pat) ) and to two other deci- . 


sions on this point mentioned therein 
These decisions are B. N. Elias & Co. v. 
Fifth Industrial Tribunal, a decision of 
the Calcutta High Court, reported in (1965) 
2 Lab LJ 324 = (AIR 1965 Cal 166), and 
a decision of this Court in the case Hind 
Strip Mining Corporation Ltd., Bermo v. 
Raj Kishore Prasad (Central Govt. Indus- 
trial Tribunal), Dhanbad, reported in 
(1967) 1 Lab LJ 108 =. (AIR 1967 Pat 12). 
In the case of B. N. Elias & Co.. (1965) 2 
Lab LJ 324 = (AIR 1965 Cal 166) there 
was an industrial dispute which had been 
referred to an Industrial Tribunal for ad- 
judication and an award had been given. 
It had been argued before the Calcutta 
High Court in a writ application that 
since the workmen had received certain 
sums of money from the employer on 
acknowledgment of receipt in final settle- 
ment, they were not entitled to any fur- 
ther payment or to urge that. Section 25-F 
(b) had not been duly complied with. 


The High Court held that-there can- 
not be any estoppel against a statute, 
particularly when the non-compliance 
went to the root of the thing. The High 
Court affirmed the view taken by the Tri- 
bunal to the effect that the rule of estop- 
pel or waiver could not be applied against 
retrenched workmen who had no freedom 
to refuse payment in view of their finan- 
cial position caused by retrenchment. 
This case is also distinguishable as under 
Section 25-G of the Act, the employer 
had to follow the principle of “last come 
first go” in the absence of any agreement 
between the employer and the workmen. 
In the instant case, the agreement entered 
into on the 16th December, 1969, of 
which full advantage was taken by: the 
petitioner, is a feature, which, in my 
opinion, should undoubtedly be taken into 
consideration, when the petitioner has 
come up to this Court for a writ in the 
nature of mandamus. In Hind Strip Min- 

- ing Corporation’s case, (1967) 1 Lab LJ 
108 = (AIR 1967 Pat 12) also, an award 
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had been given by the Industrial Tribu- 
nal, holding that retrenchment of certain 
workmen was not justified. 

The Industrial Tribunal had held in 
that case that the workmen had accepted 
retrenchment compensation and provi- 
because 
they had been reduced to starvation level. 
In that sequence, this Court held that 
when the Tribunal had held | that the 
workmen were in starving condition and 
were forced to accept the retrenchment 
benefit, that should not be held to be a 
ground for preventing them in an indus- 
trial dispute from challenging the lega- 
lity of the retrenchment. This case is 
also distinguishable on the ground men- 
tioned in connection with the case of 
B. N. Elias & Co., (1965) 2 Lab LJ 324 = 
(AIR 1965 Cal 166). So far as C.W.J.C. 
No. 289 of 1968 = (1970 Lab IC 629 Pat.) 
is concerned, it had been argued in that 
case that the workmen were not entitled 
to question their retrenchmen:, having 
accepted retrenchment compensation. 

The facts of the instant case are 
entirely different, as there had been a 
conciliation proceeding after the order of 
retrenchment had been passed and in that 


-proceeding an agreement had’ been enter- 


ed into and that agreement “had been 
taken advantage of by the petitioner in 
receiving the ex gratia payment decided 
by the conciliation agreement, over and 
above receiving the statutory compensa- 
tion earlier. The receipt of ex gratia 
payment by the petitioner on the 10th 
January, 1970 must be ‘taken to be on the 
footing that he was acquiescing in the 
order of retrenchment. According to 
paragraph 5 of the agreement, ex gratia 
had to be collected by the workmen re-}. 
trenched on the 28th October. 1969 latest 


- by 16th January, 1970 and the petitioner 


accepted this amount on the 10th Janu- 
ary, 1970. Having done so I do not think 
that the petitioner is now entitled to 
press this application for a writ of man- 
damus. I should add here that I am 
really not proceeding on any principle of 
estoppel against the petitioner at all. I 
am proceeding on the basis that having 
taken full benefits under the agreement 
dated the 16th December, 1969. the peti- 
tioner has disentitled himself from get- 
ting an order compelling his employer to 
reinstate him. 


I do. not see = ït cannot b held 
that the petitioner has, subsequent to the 
filing of this writ application, waived all 
the objections that he had raised earlier. 
Let us consider what will be the effect 
if the petitioner succeeds in having the 
retrenchment notice (Annexure 1) quash- 
ed against him on the grounds urged on 
his behalf In pursuance of the agree- 
ment incorporated in Annexure D, dated 
the 16th December; 1969. many other 
employees must have taken the benefits 


1971 


mentioned in the agreement, and if the 
retrenchment order is set-at naught 
against the writ petitioner, all actions 
taken under Annexure D are likely to 
be upset. Many of the retrenched em- 
ployees may. be satisfied with the. ben=fits 


given under Annexure D and they may. 


have no further complaint. against the 
order of retrenchment, and if the re- 


trenchment notice (Annexure 1) is now. 


quashed against the petitioner, a serious 
uncertainty will follow. Neither the em- 
ployer ‘nor the other retrenched em- 
ployees will know what course to adopt 
for future action. Although there is no 
force in the contention that this case is 
barred by constructive res judicata, rais- 
ed-in the counter-affidavit, in my opirion, 
a final curtain must be dropped over the 
impugned order of retrenchment on the 
facts and circumstances of the case. : 
6. For the reasons given above, 
the writ application: fails and it is dis- 


missed with cost, which is assessed at a. 
“ "Cases © Referred : 


consolidated amount of Rs. 100. 
C. P. SINHA, J.:— 7. I agree. 





‘AIR 1971 PATNA 181 (V 58 C 39) 


G. N. PRASAD AND 
S. WASIUDDIN, JJ. 
Gupteshwar Pandey, Petitioner v. 
Smt. Ram Peari Devi, Opposite Party’ - 


Criminal Misc. No. 1725 of 1969, DJ- 


22-4-1970. l 
: (A) Criminal P. C. (1898), 
Validity — Provisions are for benefit or 


protection of women or children — They. 


are not violative of Art. 14 or 15 of 
Constitution. . AIR 1952 Mad 529 & AIR 
1954 SC 321, Followed. — (Constitution of 
India, Arts. 14, 15). (Para 4) 

` (B) Criminal P. C. (1898), S. 488 (3), 
oS 2 — Limitation — Starting point 
of. 

The amount of the maintenance Coes 
not become barred by limitation’ simply 
because the order contemplated by sub- 
section (1) of Section 488 has been passed 
more than one year after the date of the 
original application. The maintenance be- 
comes due, although with effect from a 
back date, only when the order granting 
maintenance is passed and the limitation 
can run only from that date. (Pare 5) 

(C) Criminal P. C. (1898), S. 488(3) -a 
Sufficient cause — Meaning of. 

Sufficient cause as envisaged by sb- 
section (3) of Section 488 cannot legiti- 
mately be the. same cause which the peti- 
tioner was called. upon to show prior to 

_the passing of the order granting mæn- 
tenance. An examination of the scheme 
of Section 488 will show that sub-sec- 
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tions (1) -and (2) of this section are in the ` 
nature of proceedings prior to a deeree 
of the civil court, whereas sub-section (3) 
may be compared to-proceedings in exe- 
cution of such a decree. While executing 


_a decree a civil court cannot go behind 


the decree and reopen. the questions 
decided between the parties at the stage 
of rendering the decree. Likewise in a 
proceeding under sub-section (3), the 
Magistrate cannot be called upon to re- 
consider or go once again into those very 
questions which could be raised or which 
were decided at the earlier stage when 
the claim for maintenance was upheld 
and a direction for payment of the month- 
ly allowance had been made. AIR 1959 
Pat 489, Rel. on (Para 6) 


(D) Criminal P. C. (1898), S. 488 — 
Revival of proceedings — Held on facts 
that proceedings had not been dropped or 
finally disposed of for default of action 
and that same could be reopened. 

(Para 8) 
Chronological Parag 
(1959) AIR 1959 Pat 489 (V 46) = 

1959 Cri LJ 1206, Robin Richard 


v. Mercy Richard.  - 7 
. (01954) AIR 1954 SC 321 (V 41) = ' 

1954 Cri LJ 886, Yusuf Abdul 

Aziz v. State of Bombay 4 


A AIR 1952 Mad 529 w 39}. = 


1952 Cri LJ 1143, Thamsi Goun- 
dan v. Kanni Ammal 
(1951) AIR 1951 SC 41 (V 38) = 
1951 SCJ 29, Charanjit Lal v. 
Union of. India 4 


S. B. N. Singh, for Petitioner; Thakur 


Prasad, for Opposite Party. 


G. N. PRASAD, J. :— This is a hus- 
band’s application arising in a proceeding 
under Section 488 of the Code of Criminal 
Procedure. 


2. The opposite party, Smt. Ram 
Peari Devi. filed an application under 
Section 488(1) of the Code before the 
Subdivisional Magistrate at Arrah on the 
27th April, 1959. That application, after 
contest, was allowed on the 5th of Decem- 
ber, 1960 and it was directed that the 
petitioner must pay a sum of Rs. 75/- per 
month to the opposite party on account of 
her maintenance with effect. from the 
date of her application, namely, the 27th 
April, 1959. Against the said order; the 
petitioner moved the’ sessicns court in 
revision, but the revision was summarily 
rejected by the Sessions Judge on the 
17th of January, 1961. Thereafter on the 
10th May, 1961, the opposite party filed 
an.application for realisation of a sum of 
Rs. 1800/- from the petitioner in pursu- 
ance of the order passed in her favour 
on the 5th December, _1960.° Notice of 
this application having not been served 
on the petitioner in the ordinary course, 
an order for issue of.distress warrant was 


‘passed against him on the 17th August, 
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` 1961. This was followed by an order of 
attachment of the joint family properties 
of the petitioner which was passed on 
the 25th June, 1962. But on the 24th 
July, 1962, the father and the brothers 


of the petitioner appeared’ before the | 


Subdivisional Magistrate with a prayer 
for release of the joint family properties 
from attachment. The said petition was 
rejected on the 30th July, 1962, where- 
upon the father and the brothers of the 
petitioner moved the Sessions Judge for 
a reference. to this Court. Accordingly, 
a reference was made by the learned 
Additional Sessions Judge and it-was 
‘ registered in this Court as Criminal Re- 
ference No. 15 of 1963. On the 8th 
August, 1963, the reference was accepted 
by this Court, the order of the Sub-divi- 
sional Magistrate dated the 30th July, 
1962. was set aside and it was held that 
the joint family properties of the peti- 
tioner could not be proceeded against in 
the proceeding under Section 488 of the 
Code of Criminal Procedure. 


3. After the record of the case 
was returned by this Court to the Sub- 
divisional Magistrate, the petitioner ap- 
peared before him and filed a petition 
in which he prayed that the proceeding 
which was being taken against him should 
be dropped on the ground that he had no 
property or any source of income of his 
own. No order, one way or the other, 
was passed upon this petition of the 2nd 
January, 1964, but on the 17th February, 
1964, the Sub-divisional Magistrate passed 
an order for attachment of certain pro- 
perties which were alleged, on behalf of 
the opposite party. to be the separate 
property of the petitioner. Nearly four 
years elapsed thereafter without any 
tangible result and on the 27th January, 
1968, an execution report was received 
from the police to the effect that the 
petitioner was not in possession of any 
separate property. Thereupon the Sub- 
divisional Magistrate took the view that 
there was no alternative left except to 
issue a warrant of arrest against the peti- 
tioner under the provisions of Section 
488(3) of the Code. Even thereafter for 
several dates the execution report of the 
warrant of arrest was not received in 
court. Ultimately on the 27th June, 1968, 
the Sub-divisional aire recorded 
the following order: >. 

“Petitioner — absent. 


It appears that the petitioner has 
given up the claims for certain reasons. 
Hence the proceeding is closed.” 

On the 10th July, 1968, however, the 
opposite party filed a petition before the 
learned Subdivisional Magistrate in which 
she explained the reason for her absence 
from Court on the 27th June, 1968. and 
asked for the revival of the proceeding. 
This prayer of the opposite `, party was 
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of Section 488 of the Code are dis 
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allowed on the 29th July, 196€ on which 
date following order was passed:— 


“The proceeding is revived at the 
prayer on behalf of the petitioner. 


Issue w/a non-bailable against O. P, 
Sb eed Pandey under S. 488(3) Cr. 


"Do 29-8-682" 


It appears that in pursuance af the non- 
bailable warrant of arrest referred to in 
the order of the 29th July, 1963, the peti- 
tioner was arrested and produced in 
Court on the 15th Octobèr, 1969, but on 
the 16th October, 1969, he was admitted 
to provisional bail under the orders of the 
subdivisional Magistrate. Thereafter the 
Petitioner filed the present application in 
this Court on the 4th November 1969, as 
an application under Section 561-A of the 
Code, in which it has been prayed that 
the proceeding which is pending against 
the petitioner under Section 4&8(3) of the 
Code should be quashed. 


4. The first ground ees which 
the validity of the proceeding has been 
assailed before us on behalf cf the peti- 
tioner is that the provisions of Section 488 - 
of the Code of Criminal Procedure are 
ultra vires having regard to Article 15 of 
the Constitution clause (1) of which en- 
joins that State shall not Giscriminate 
against any citizen on grounds only of 
religion, caste, sex, place of birth or any 
of them. It is urged that the provisions 
erimi- 
natory in favour of women and as such 
ultra vires of the Constitution. This con- 
tention, however, ignores the provisions 
of clause (3) of the same Article which 
lays down in clear terms that nothing in 
Article 15 shall prevent the State from 
making’ any special provision for women 
and children. Looking at the provisions 
of Section 488 of the Code of Criminal]: 
Procedure, it is abundantly clear that 
they are special provisions designed for 
the benefit or pro elon of a class of 
women or children who can be regarded 
as deserted women and children by rea- 
son of the omission or failure of the hus- 
band or the father to maintain them in 
spite of being in possession of sufficient 
means. ‘The view that I have expressed 
above is in accord with a decision of 
Somasundaram, J. in Thamsi Goundan v. 
Kanni Ammal, AIR 1952 Mad 529 where 
after referring to the decision of the 
Supreme Court in Charanjit Lal v. Union 
of India, 1951 SCJ 29 = (AIR 1951 SC 41), 
his Lordship held as follows:— i 


“Instances can be multiplied with- 
out number to show how women have nof 
equal rights with men. That as a class 
they are weaker than men cannot also ` 
be disputed. In fact they are even 
called by the - appellation ‘weaker sex’. 
The very provision in clause 3 of Art. 15, 
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that special provision may be made for 
women, suggests the existence of dis- 
parity.. Section 488 is intended to vre- 
vent starvation of wives deserted by their 
husbands. It applies to all women in 
similar circumstances. Legislation, th=re- 
fore, in favour of this class of pezple 
cannot be said to be arbitrary. The =ro- 
vision, therefore, is not ultra vires of the 
Constitution.” 

I may refer in this connection to anozher 
provision of the Code of Criminal Proce- 
dure, namely, provision as to bail zon- 
tained in Section 497 of the Code wich 
gives power to the court, even in a mon- 
bailable case, to direct a person under the 
age of 16 years or any woman bessdes 
any sick or infirm person to be relezsed 
on bail. I may also refer in this con—ec- 
tion to a decision of the Supreme Czurt 
in Yusuf Abdul Aziz v. State of Bom=zay, 
AIR 1954 SC 321 where their Lordsnips 
had occasion to consider the validity of 
Section 497 of the Indian Penal Cazude, 
the last sentence of which provides that 
in case of a person indulging in aduls=ry 
the wife shall not be punishable as an 
abettor. Repelling the contention hat 
such a provision offended Articles 14 and 
15 of the Constitution, their Lordszxips 
observed:— 


“Article 14 is general and mus: be 

read with the other provisions which set 
out the ambit of fundamental rights. Sex 
is a sound classification and althcugh 
there can be no discrimination in genzral 
on that ground, the Constitution itself 
provides for special provisions in the zase 
of women and children. The two Avti- 
cles read together validate the impugned 
clause in S. 497, Penal Code.” 
On a parity of reasoning I hold that the 
provisions of Section 488 of the Code of 
Criminal Procedure cannot be strick 
down as invalid under Articles 14 and 15 
of the Constitution. This attack agaimst 
the impugned proceeding must, th=re- 
fore, fail. 


5. The second ground upon whkich 
the validity of the proceeding has kzen 
assailed before us is that the claim for 
the maintenance sought to be realsed 
from the petitioner has become barrec by 
limitation. Reliance has in this consec- 
tion been placed upon the second proviso 
to sub-section (3) of Section 488 which 
Jays down that no warrant for recovery 
of any amount due under this sec-ion 
shall be issued unless application is made 
to the court to levy such amount wi-ain 
a period of one year from the date on 
which it became due. Our attention Aas 
been drawn to the terms of the order 
passed on the 5th December, 1960, in 
which the direction made is that the 
amount of Rs. 75/- per month will be 
payable to the opposite party with efect 
from the date of her application, nam=ly, 
the 27th April, 1969. In this connection, 
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I must refer to sub-section (2) of Section 
488 which lays down that the mainten- 
ance allowance allowed by the court 
“shall be payable from the date of the 
order, or if so ordered from the date of 
the application for maintenance”. It is 
manifest that the amount could only have 
become due within the meaning of the 
second proviso to sub-section (3) after the 
order of the 5th December, i960 had 
been passed. It cannot reasonably be 
maintained that the amount had become 
due even before the claim for the main- 
tenance had been allowed by the court. 
It cannot be the intention of the legisla- 
ture that the amount of the maintenance 
should become barred by limitation 
simply because the order contemplated 
by sub-section (1) of Section 488 has been 
passed more than one year after the date 
of the original application. The mainten- 
ance became due. although with effect 
from a back date, only when the order 
of the 5th December, 1960 was passed. 
Computing the period of one year from 
the 5th December, 1960. it is quite clear 
that the application which the opposite 
party had filed for recovery of the 
arrears of maintenance from the peti- 
tioner on the 10th May, 1961, was well 
within the period of one y2ar envisaged 
in the second proviso to sub-section (3). 
Thus, there is no force in -his challenge 
to the impugned proceeding. 


6. The third ground upon which 
the proceeding taken by the opposite 
party for the enforcement of the order of 
maintenance under sub-section (3) of 
Section 488 has been assailed before us is 
that it was or has been continued with- 
out disposing of the objeztion petition 
which the petitioner had filed bofore the 
Subdivisional Magistrate on the 2nd 
January, 1964. Sub-section (3) of Section 
488 gives jurisdiction to the Magistrate 
to take requisite steps for the enforcement 
of the order of maintenance if the person 
so ordered “fails without sufficient cause 
to comply with the order”. It is no doubt 
true that the objection petition of the 2nd 
January. 1964, was not disposed of by 
the learned Subdivisional Magistrate be- 
fore passing the order of the 17th Febru- 
ary, 1964 or of the 29th Juty, 1968, but 
our attention has been drawn to the con- 
tents of the said objection petition which 
indicate that .the enforcement of the 





‘order of maintenance which had already 


been passed on the 5th December, 1960, 
was sought to be challenged by the peti- 
tioner on the ground that he had no pro- 
perty or income of his own to be in a 
position to comply with the court’s order 
of maintenance. In other words, the ob- 
jections were of the nature which could 
have been and were in fact taken by the 
petitioner at the stage when the initial 
order contemplated by sub-section (1) of 
Section 488 was passed. Tne sufficiency 


184 Pat. 


of means was undoubtedly a question 
which the petitioner could and did raise 
in answer to the original petition of the 
27th April, 1969 and the same disposed 
of against the petitioner by the order of 
the 5th December, 1960, which in its 
turn was upheld by the Sessions Judge 
on the 17th January, 1961. The precise 
questions could not be reagitated. at the 
stage when the opposite party sought to 
ask for enforcement of the order in ac- 
cordance with sub-section (3) of Section 
488. Sufficient cause as envisaged by 
sub-section (3) of Section 488 cannot legi- 
timately be the same cause which the 
petitioner was called upon to show prior 
to the passing of the order of the 5th 
December, 1960. An examination of the 
scheme of Section 488 will show that 





and a direction for, payment of the month- 
ly allowance had been made. i 


7. The view which I have express- 
ed above is supported by the decision of 
Imam, J. (as he then was) in Robin 
Richard v. Mercy Richard, ATR 1959 Pat 
489. In that case also a point was taken 
that when the petitioner had put for- 
ward certain grounds for not obeying the 
order of the court- under sub-section (1) 
of Section 488, it was necessary for the 
court to consider those grounds before an 
order under sub-section (3) could be pass- 
ed.. His Lordship considered the grounds 
taken and noticed that all the’ grounds 
were in effect in connection with the pro- 
ceeding under Section 488 and then ob- 
served— 


“Under sub-clause (3) of S. 488 Cr. 
P. C., the petitioner is required to show 
cause as to why he had not obeyed the 
orders of the court, and not to challenge 
the decision of the court whether it was 
right or otherwise.” 

Then after quoting sub-section (3), his 
Lordship made the following observa- 
tion:— 

“The words ‘without sufficient cause’ 
obviously refer to whether the explana- 
tions for not carrying out the orders of 
the court are satisfactory or not. If they 
are not satisfactory, the court will hold 
that the person so ordered has failed to 
earry out the order of the court without 
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sufficient cause. It could at that stage 
neither be challenged nor considered whe- 
ther the order passed in the proceeding 
ynder S. 488, Cr. P. C., was proper or 
not.’ 


“The proper remedy in that case was 
fo go to the superior court which in the 
present case was never done. I have seen 
the petition, as already stated, and no- 
where I find any satisfactory statement 
Se nor obeying the orders of the court 


Then after referring to the petition which 
ye a in that case, his Lordship con- 
uded— 


“It will be seen from what I have 
quoted above that the petition that was 
filed by Richard: Robin on 22-2-1956 was 
in effect attacking the order for main- 
tenance and not explaining why he was 
not carrying out the order of the court, 
namely, giving maintenance to his wife. 
That being so, there is substance in this 
point. 


With respect, I am in entire apteement 
with the view thus expressed by Imam, J. 
As I have already stated, the objection 
petition which the petitioner had filed on 
the 2nd January, 1964 was designed to 
attack the correctness or validity itself 
of the order of the 5th December, 1960. 
It did not set out any explanation for not 
complying with the said order. No re- 
ference was made therein of any super- 
vening circumstance or cause having 
come into existence subsequent to the 
5th December, 1960, on account of which 
the petitioner had become incapable of 
or was unable to comply with the order of 
maintenance. Therefore, there was noth- 
ing for the Subdivisional Magistrate 
to consider on the basis of the petition 
of the 2nd January, 1964, in order tọ 
conclude that there was any sufficient 
cause for non-compliance with the order 
for maintenance; under these circum- 
‘stances the Subdivisional Magistrate pro- 
ceeded specifically disposing of the peti- 
tioner’s objection petition of the 2nd 
January, 1964, it would not be right te 
hold that he was proceeding without 
jurisdiction or contrary to law. There- 
fore, this ground of attack against the 
validity of the proceeding must also fail. 


8. Lastly, it was argued that in 
face of the order recorded by the Sub- 
divisional Magistrate on the 27th June, 
1968, he had no jurisdiction to revive the 
proceeding as he did by his subsequent 
order of the 29th July, 1968. The argu< 
ment is that the effect of the order of 
the 27th June. 1968, was that. the pro- 
ceeding which .was started on the basis 
of the application of the opposite party 
dated the 10th May, 1961, had rightly 
or wrongly been dropped and there is no 
provision in the Code of Criminal Proce- 
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dure which could have authorised the 
Subdivisional Magistrate to revive a pro- 
ceeding which had lapsed. In my judg- 


ment, this argument proceeds upon some - 


misconception of the true import of the 
order of the 27th June, 1968. A refer- 


ence to that order, which I have- already. `. 


quoted, will show that the proceeding 


was not dropped, but directed to be clos- . 


ed meaning thereby that it was directed 
to be adjourned sine die or like a civil 
proceeding to be consigned to the record 
room. Such a direction was apparently. 
made on account of the fact tha: for 
several earlier dates the execution report 
relating to the warrant of arrest which 
had been directed to be issued on the 
27th January. 1968, had not been receiv- 
ed and the case was being carried cn in 
the courts diary from one adjourned 
date to another. The Magistrate appears 
to have thought it futile to keep the case 
posted in his diary without any effective 
action. That is why he directed the pro- 
ceeding to be closed meaning thereby 
that it was capable to be reopened at a 
proper stage either when the execution 
report which was being long awaited had 
been received or the parties took some 
step in the matter. This interpretation 
of the expression ‘closed’. 
-En the order of the 27th June, 1968, does 
not run counter to the use of the word 
‘revived’ which is to be found ir the 
order of the 29th July, 1968, because in 
the circumstances under which the order 
of the 27th June, 1968 was passed, it is 
clear that the proceeding -had not. been 
dropped or finally disposed of for default 
of action. The expression ‘revived’ used 
in the order of the 29th July, 1968 was 
obviously intended to indicate that the 
proceeding was being resumed at an 


application filed by the opposite party. ~ 


Therefore, it was not a case of reviving a 
proceeding which had already been dis- 


posed of, but of resuming further pro- 


ceedings in a case which had beer. ad- 
journed sine die for certain reason. I do 
not think there is any provision in the 
Code of Criminal Procedure which could 
preclude the Subdivisional Magistrate 
from reopening the proceeding and pro- 
ceeding therewith in the circumstances 
mentioned above. I, therefore, overrule 
this contention also. i 


9. For the aforesaid reasons, this 


application fails and it is accordingly dis- 


missed. The interim order passed by this 


Court on the 5th of July, 1969, is now. 


withdrawn. 
WASIUDDIN, J.:— 10. I agree. 
Application dismissed, 


I —————— | 
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R. J. BAHADUR AND 
KANHAIYAJI, JJ. 

Langa Manjhi and others, Appellants 
v, Jaba Majhian and others, Respondents. 
A. F. A. D. No. 203 of 1967, D/- 14-5- 
1970, from decision of Medini Prasad 
Singh, Addl. Dist. J., Chaibassa, D/- 16-1- 
1967. 

' (A) Evidence Act (1872),-S. 115 — 
No representation — No estoppel. 

A person is not estopped from assert- 
ing his own title to property which he 
did not claim in a previous suit wherein 
he, as-a witness, had supported the 
defence. (Para 7) 

(B) Hindu Law — Applicability — 
Aboriginal Santhals — Hinduisation of — 
Burden to prove custom is on party who 
sets it up. 

-The term “Hindu” is not an anthro- 


- pological one but is used in a theological 


sense as distinguished from. national or 
racial sense. No ceremony of purifica- 
tion is a prerequisite of Hinduisation. 
The question has to be decided by com- 
ing to the conclusion as to how far the 
parties have either become Hindus ‘out 
and out’ or ‘sufficiently Hinduised’. 

In case it is established that the 
parties of non-Hindu origin have been 
Hinduised, prima facie they are governed 
by the: Rules of Hindu Law and the bur- 
den of proving that the old custom of that 
community still exists is on the party 
who sets it up. 

Held that Santhals of village Kut- 
chai have become sufficiently Hindu- 
ised and they are governed by the Hindu 
law in the matter of succession and in- 
heritance. Observations of Macpherson 
J. in AIR 1925 Pat 733, ee, obiter dicta. 

aras 11 to 14) 
(©) Civil P. C: 1908) Ss. 100-101 — 
Question of fact. 

Whether a person is Hinduised com- 
pletely or otherwise is one of fact and 
when concluded by concurrent findings 
of Courts below, it cannot be gone into 
over again in second appeal. AIR 1946 
Pat 218. Disting. & Expl; AIR 1925 Pat 
733 & AIR 1941 Pat 625 & AIR 1957 Pat 
70, Rel. on. (Para 15) 

(D) Hindu Law — Succession — 
Married daughter in pessession of deceas- 
ed father’s property — Relinquishment. 


’ A Hindu. lady in possession can relin- 
quish and by relinquishing anticipate for 
reversioners their period of succession; 
and if she does this in favour of second 
reversioners with the consent of the first, 
then the relinquishment is valid. 

(Held that in the instant case there 
was no relinquishment by the plaintiff). 
AIR 1930 All 395, Dist. (Para 16) 
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Cases Referred: Chronological Paras 
(1957) AIR 1957 Pat 70 (V 44), 

Rafail Uraon v. Baitha Uraon 5 
(1946) AIR 1946 Pat 218 (V 33) = 

ILR 24 Pat 727, Chunku Manjhi 


v. Bhabani Majhan 12, 15 
(1941) AIR 1941 Pat 625 (V 28) = 
22 Pat LT 829. Harakhnath 


Ohdar v. Ganpat Rai 

* (1930) AIR 1930 All 395 (V 17) = 
124 Ind Cas 713, Mt. Chinto v. 
Jhunni Lal -. 16 

(1925) AIR 1925 Pat 733 (V 12) = 
6 Pat LT 604, Krittibash Mahton 
v. Budhan Mahtani ; 

(1919) AIR 1919 Mad 865 (V 6) = 
ILR ial far 25, Chinnaswami v. 
Appas 16 

(1864) eT SWR 98 (Cal), Pratap 
Chunder v. Joy Monee Debee 


G. C. Mukherji and N. N. Roy, for 
Appellants; B. C. Ghose, M. N. Pandey, 
M. N. Banerji and Sanat Kumar Chatto- 
padhya, for Respondents. 


KANHATYAJI,-J.:—- This appeal by 
the defendants arises out of a suit insti- 
tuted by the plaintiff for declaration ‘of 
title to and recovery of possession of the 
suit lands situated in village Sadant 
Kuchai, Police Station Kharsawan, 
wee Singhbhum, appertaining to khata 

o. 17. 


2. The lands in suit are 12 bighas 
343 kathas and 13 dhurs, fully described 
in the schedule attached to the plaint. 
The case of the plaintiff, Jaba Majhain, 
who had brought the suit, was that the 
lands belonged to her father, Baya Majhi, 
who died leaving behind his widow Deola 
Majhain and his only daughter, the plain- 
tiff On the death of Baya Majhi, his 
widow Deola Majhain came in possession 
of all his properties as his heir and re- 
mained so till her death in the year 1950. 
The parties are Santhals but are Hindus 
by religion and are governed by the 
Hindu Law in the matter of succession 
and inheritance. Therefore, the plaintiff 
inherited all the properties of her father 
and came into possession in permanent 
raiyati right. The defendants forcibly 
dispossessed the plaintiff in Jeth, 1368 
B.S. on the plea that they had taken pos- 
session in execution of a decree obtained 
by them. The plaintiff stated in the 
plaint that Deola Majhain had executed 
a deed of ‘gift in favour of the plaintiffs 
sons, but the same was not acted upon 
and was also invalid because Deola, being 
a limited owner, could not make a valid 
gift. 

3. The suit was contested by the 
appellants who claimed to be agnatic 
relations of Baya Majhi. They denied 
that they were Hindus and asserted that 
they were governed by their own tribal 
customary law, and, as such they were 
the legal heirs of Baya Majhi to the ex- 
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clusion of his widow or- daughter, Accord- 
ing to them, Deola died on the 10th Octo- 
ber, 1947 and not in 1950. They denied 
that the plaintiff or her mother Deola 
ever came in possession of the suit lands. 
It was alleged that Deola Wlegally execut- 
ed a deed of gift in favour of the plain- 
tiffs sons, for the setting aside of which 
the defendants had to bring Title Suit No. 
23 of 1946 in the court of Munsif, Khar- 
sawan, but during the pendency of that 
suit, Deola died. So, the defendants got 
their plaint amended by adding a prayer 
for immediate khas possession. The suit 
was decreed on contest, and, ix execution 
of that decree, the defendants obtained 
delivery of possession through court. The 
defendants also alleged that the plaintiff 
had no cause of action and that the suit 
was barred by limitation. 

4. The learned Subordinate Judge, 
who tried the suit in the first instance, 
decreed the suit holding that the Santhals 
of village Kutchai have been sufficiently 
Hinduized and they follow Hindu Law in 
the matter relating to succession and in- 
heritance and hence the plaintiff was 
entitled to the properties of her father, 
Baya Manjhi He also held that the suit 
‘was not barred by res judicata, and the 
plaintiff was not estopped from asserting 
her title to the disputed lands. On appeal, 
the learned ‘Additional District Judge 
affirmed the findings of the trial Judge 
and further held that the defendants have 
failed to prove that they were the near- 
est agnates of deceased Baya Manjhi, 
and, therefore, the appeal was dismissed. 

5. Learned counsel for the appel- 
lants has mainly urged that (1) the suit 
was barred by limitation, (2) that the 
plaintiff is estopped from claiming right 
and interest which she has claimed in the 
suit, and (3) that the parties are govern- 
ed by tribal Jaws and the courts below 
have committed errors of law in holding 
otherwise. 

6. In support of the first point, 
reliance was placed on Article 141 of the 
Limitation Act, 1908, which provides that 
in a. “suit by a Hindu or Muhammadan 
entitled to the possession of immovable 
property on the death of a Hindu or a 
Muhammadan female”, the possession of 
the defendant shall be deemed to become 
adverse only after twelve years “when 
the female dies”. It is alleged by the 
plaintiff that on the death of her mother 
Deola, she came in possession of the suit 
lands till she was dispossessed by. the 
defendants in Jeth 1368 B.S. She also 
claims to have paid rent fcr the suit 
lands since then, and, in suppcrt of her 
contention, she has produced rent receipts 
(Exts. 1 series). In these rent receipts, 
the name of the plaintiffs son is men- 
tioned in the tenancy column. but the 
payments have been noted through the 
plaintiff, It has been held that Deola 
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died nof in 1950, but in 1947. This find- 
ing has not been challenged on beha_f{ of 
the plaintiff before us. Mr. Mukherji 
contends that the interest of the plaintiff 
was adverse to her mother, because she 
has claimed title for herself. ThereZore, 
he argues that on undisputed facts it must 
be held that the plaintiff has failed ta 
prove her possession within twelve years 
of the suit which was filed in 1961. The 
starting point of limitation in this case 
is from the death of Deola in the year 
1947, but the plaintiff can show that she 
came in possession and remained in such 
possession after Deola’s death and was 
dispossessed only when the defencants 
took delivery of possession in execution 
of a decree which they obtained in Title 
Suit No. 23 of 1946. The plaintiff has 
examined three witnesses to prove that 
she came in possession of the disputed 
lands after the death of her mother, 
Deola, and remained in possession till 
she was dispossessed by the defendants. 
The plaintiffs sons lived with her. The 
defendants claimed to have taken delivery 
of possession through court within twelve 
years of the suit. Considering the mate- 
rial evidence on this point, both the ccurts 
below have concurrently held that the 
suit was not barred by limitation. The 
finding thus arrived at by the ccurts 
below is valid, and the contention of 
learned counsel must be rejected. 


7. It is admitted fact that the 
plaintiff was not a party to the former 
Title Suit No. 23 of 1946-47. There<ore, 
Mr. Mukherji rightly conceded that the 
suit is not barred by the principles of 
res judicata. However, he contends that 
the plaintiff is estopped from asserting 
her title now, because she did not claim 

‘the property in Title Suit No. 23 of 1946. 
It is argued that because of the represen- 
tation of the plaintiff, the defendants did 
not implead her in the former title suit. 
If the plaintiff would have asserted her 
title, the defendants would have made her 
a party in the former title suit and got 
the issue decided. According to Mr. 
Mukherji, on account of the plaintiff hav- 
ing made such a representation by ton- 
duct, she is estopped from asserting her 
title. This contention, in my opiniom, is 
based on some misapprehension. The 
question of estoppel arises only when one 
person has, by his declaration, act or 
omission, intentionally caused or permit- 
ted another person to believe a thinz to 
be true and to act upon such belief. It 
is an admitted fact that the plaintiff was 
not a party to the former title suit. She 
was merely a witness supporting the gift 
in favour of her sons. In that suit, her 
mother and her minor sons were parties. 
The plaintiff is not claiming either 
through her mother or through her sons. 
She is claiming in her own right as b2ing 
the heir of her deceased father Baya 
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Majhi. There is nothing on the record 
to show that the plaintiff before the filing 
of the former suit by the cefendants had 
made any representation that she was not 
interested in the inheritance of Baya 
Majhi. The plaintiff cannct be estopped 
to claim tne lands left by Baya Majhi 
if she had deposed in favour of her sons 
in support of a gift executed by her 
mother on any principle of law. The gift 
in favour of her sons was declared to be 
invalid and inoperative, still the plaintiff 
continued to be in possession of the lands 
and when the defendants took delivery 
of possession through court, she was per- 
fectly within her rights to file the present 
suit for the aforesaid reliefs. In my 
opinion, there is no substance in this con- 
tention and it must be rejected. 


8. The next point is important and 
requires proper consideration. Mr. 
Mukherji urges that the parties belong to 
an aboriginal community called Santhals 
and are outside the pale of Hinduism. 
He attacked the findings of the courts 
below on the ground that the courts below 
have committed errors of law in placing 
the onus wrongly on the defendants and 
rejecting documentary evidence adduced 
by them showing that the tribal custom 
has been followed in their community 
relating to succession. He asserts that as 
the evidence on record does not establish ` 
that the Santhals to which class the 
parties belong have been converted into 
Hinduism out and out or sufficiently 
Hinduised, the onus lay heavily upon the 
plaintiff to prove that they were govern- 
ed in matters of succession and inheri- 
tance by the rule of Hindu law, but she 
has failed to discharge the same. Learned 
counsel urged that the point under con- 
sideration is a mixed question of law and 
fact, and, therefore, he was entitled to 
Tefer to the evidence im order to show 
that the courts below have committed 
errors in arriving at the conclusion. 


9. Learned counsel on behalf of 
the respondents has urged that the San- 
thals are sufficiently Hirduised, even 
though they have retained some of the 
relics of their ante-Hinduism reriod, and 
are, therefore, governed by the Hindu 
law which is Jex loci of the area in which 
the parties live. He further contended 
that the matter is concluded by the con- 
current findings of fact of both the courts 
and it is not open to the Court in second 
appeal to go into the facts once more. 


18. The material question, there- 
fore, is whether the parties are Hindus 
or sufficiently Hinduised, and. as such, 
governed by Mitakshara School of Hindu 
Law in tbe matter of inheritance and 
succession, or, whether the plaintiff is an 
heir to her father in preference to the 
latter’s agnates who are the defendants 
in the suit. 
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11. The term ‘Hindu’ is not an 
anthropological one but is used in a theo- 
logical sense as distinguished from 
national or racial sense, and, therefore, 
many persons of aboriginal tribes and 
origins have been absorbed in the Hindu 
faith and have come under the sway of 
Hindu law, for example, Naiks in Madhya. 
Pradesh who were originally of Gond 
origin. The courts below have held that 
the Santhals of village Kutchai share 
Hindu beliefs and observe Hindu 
usages and practices. ` They worship 
Hindu deities and their mode of life 
is that of Hindu. Therefore, they have 
become sufficiently Hinduised and are 
governed by the Hindu law in the matter 
of succession and inheritance. 
Mukherji has strongly challenged these 
findings of the courts below.: Learned 


counsel in support of his contention of- 


agnatic rule of succession relied upon a 
decision of Macpherson, J. sitting with 
Dawson-Miller, C. J. in Krittibash Mah- 
ton v. Budhan Mahtani, AIR 1925 Pat 733. 
There, the case was of Kurmi-Mahtos of 
Manbhum pargana of the Manbhum dis- 
trict. The only point which was argued 
before their Lordships, was whether the 
parties were governed by the Dayabhaga 
School of Hindu Law. Both the courts 
below had found that the parties were so 
governed. It was contended in this 
Court that the court below was not justi- 
fied in coming to the conclusion that evén 
if the parties were undoubtedly governed 
by Hindu Law, they were still governed 
by the Dayabhaga School of Hindu Law. 
In that connection, Dawson-Miller, C. J. 
said that in the circumstances it- was 


futile to send back the case to determine. 


the very question of fact which was con- 
ceded, and, therefore, the appeal was dis- 
missed. Macpherson, J., had agreed and 
piven his own judgment.: In dealing with 
the matter at page 737 of the report, he 
said as follows: : 


“In cases relating to Inheritance 
among aboriginals in Manbhum it is al- 
ways necessary to enquire whether even 
if Hinduised (slightly, partially, or com- 
pletely) they have abandoned the tribal 
custom as to inheritance (usually they 
have not, even where, as is unusual, 
Hinduization is complete) and then if they 
have abandoned the tribal custom what 
particular school of Hindu Law they have 
adhered to.” 


The observation of bis Lordship, with res- 
pect, in view of the facts and arguments 
in the case, was obiter. 


12. The expressions “Hindus ou? 
and out” and “become sufficiently Hindu- 
fsed” are the expressions used. by the 
Privy Council. It is-also a settled law 
now that no ceremony of purification is a 
prerequisite of Hinduisation. It is not 
correct to say that one must be born a 
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Hindu, since Hinduism has grown by 
gradually Hinduising the non-Hindu, spe- 
cially the wilder tribes of India, and the 
process still continues. The question, 
therefore, has to be decided by coming to 
the conclusion as to how far the parties 
have either become “Hindus out and out” 
or “sufficiently Hinduised”. in order to 
attract the principles of Hindu law in the 
matter ‘of inheritance and succession. 
Now, the well established position in law 
is that it is possible that aboriginals of 
non-Hindu origin can become sufficiently 
Hinduiséd so that in the matter of inheri- 
tance and succession they are prima facie 
governed by the Hindu ‘Law, except- so 
far as any custom at variance with such 
law is proved [vide Chunku Manjhi v. 
Bhabani Majhan, AIR 1946 ‘Pat 218]. 


13. In case it is established that 
the parties of non-Hindu origin have been 
Hinduised, prima facie they are governed 
by the rules of Hindu Law and the bur- 
den. of proving that the old custom o 


_that community still exes is upon the 
. party who sets it up. 


14. The learned Additional Dis- 
trict Judge has very ably discussed this 
point in his judgment and has come to a 
correct conclusion that the Santhals of 
village Kutchai have become sufficiently 
Hinduised, and they are governed by the 
Hindu law in the matter of succession and 
inheritance. The defendants have failed 
to prove that the parties are still govern- 
ed by the tribal customary law of agnatic 
succession. 


. $5 In my opinion, whether a 
person is Hinduised completely or other- 
wise is a question of fact. Mr. Mukherji 
drew our attention to certain observations 
in the judgment of Ray. J. in the case of 
Chunku Manjhi aforesaid (AIR. 1946 Pat 
218) to the effect that the question whe- 
ther a persan is Hinduised either com- 
pletely or. partially is a mixed question 
of law and fact, and, therefore, this Court 
should go into that question in second 
appeal itself In that case, the other 
learned Judge, namely, Fazl Ali, C. J., as 
he then was, had said that in view of the 
pleadings and findings arrived at by the 
courts below which were based on evi- 
dence, he agreed that the view taken by 
the courts ‘below was correct; in other 
words, he did not treat the question as 
a mixed question of law and fact. I am 
fortified In. my view expressed in the 
beginning of this paragraph by the obser- 
vations made in the cases of AIR 1925 
Pat 733, Harakhnath Ohdar v. Ganpat 
Rai, AIR 1941 Pat 625 and Rafail Uraon 
v. Baiha Uraon, AIR 1957 Pat 70. The 
question being one of fact, it is, in’ my 
opinion, concluded by the concurrent 
findings of fact arrived at by the co 
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{below and ff cannot be gone into over 
tagain by this court in second appeal. .~ 


16. 
for me to dispose of some other points 
raised by the Counsel for the parties. Mr. 


Mukherji argued that a plaintiff in pos- .- 
session, if she is governed by Hindu Law, . 
can relinquish her right in the property, 
and, if she does so, then she cannot claim > 


title later on. Mr. Ghose, appearing for 
the plaintiff-respondent.. urged that ` this 
point was not available to the appelkants 


as it was never raised before the ccurts 


below. Mr. Mukherji contended that al- 
though the point is a new point, it. azises 
on the admitted facts of the case, for 
example, the gift executed by the plain- 
tiff’s mother, the evidence of the plain- 
tiff in the former suit, and moreover 
this court requires no further investiga- 
tion of facts in order to decide the point. 
It is a pure question of law and hence 
Mr. Mukherji urges that it can be reised 
even at the second appellate stage. In 
my opinion, 
allowed to be raised in this court, Mr. 
Mukherji cannot succeed on the basis of 
the above mentioned two admitted facts. 


The correct position under the Hindu - 


law is that a Hindu lady in possession 
can relinquish, and by relinquishing 
anticipate for the reversioners their period 
of succession; and, if she does-this in 
favour of second reversioners with the 
consent of the first, then the relinquish- 


ment is valid. In the instant case, there- 


is no such relinquishment by the piain- 
tiff, Mr. Mukherji relied in this connec- 
tion on a decision in Mt. Chito v. Jhunni 


Lal, AIR 1930 All_395. In that case, the. 


plaintiff was the mother of certain judg- 
ment-debtors in whose favour the phin- 
tiffs mother executed a- deed of zift. 
The plaintiff gave her consent to the deed 
of gift. The mother of the plaintiff died 
and ever since then the judgment-dekttors 
had been in possession. When the decree- 
holder attached. this property, the plain- 
tiff objected that the property really be- 
longed to her because she was not bound 
by. the gift executed by her mother. The 
judgment was pronounced against her. 
The learned Judge, who decided that zase 
relied on two other decisions, referred to 
us by Mr. Mukherji, namely, Chinna- 


swami v. Appaswami, ILR 42 Mad 25 =. 
(AIR 1919 Mad 865) and Pratab Chunder - 


v. Joy Monee Debee, (1864) 1 WF. 98 
(Cal). The facts of that case are enfire- 
ly different and are of no assistance to the 
_appellants, 


17. The next point argued on be- 
half of the appellant was that the courts 
below were wrong in rejecting the docu- 


ments which the defendants have produc-. 


ed in support of their case on inheritance. 
The plaintiff in her plaint asserted -hať 
she and- the members of her community 
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are Hindus and are governed by the 
Hindu Law in matters of succession and, 
therefore, the defendants led document- 
ary evidence to show by instances that 
they are not governed by the Hindu Law. 
The documents of the defendants. do not 
throw any light on the question, because 
the relevant issue framed by the trial 
court on the pleadings of the parties is: 


“Are the parties governed by Hindu 
Taw or the Santhal tribal law in the 
matter of succession and inheritance?” 
Some of the documents relate to dispute 
between Santhals of different villages 
and other documents do not support the 
defendants. Therefore, in spite of such 
documents as observed earlier it must be 
held that the plaintiff has succeeded in 
establishing that the parties are govern- 
ed by the Hindu Law in the matter of 
succession and inheritance and not by 
Santhal tribal law. — 


18.° - It was argued by Mr. Ghose 
that in the instant case it was not essen- 
tial to.decide any point, because the suit 
could have been decreed only on the 
finding of the learned Additional District 
Judge that the defendant failed to prove 
that they were the nearest agnates of 
deceased-Baya Majhi. In my opinion, the 
contention has no substance. It is to be 
noted in this connection that the point 
was raised for the first time by léarned 
counsel for the plaintiff before the learn- 
ed Additional District Judge. In pära- 
graph 7 of the plaint, it is stated that the 
defendants are distant agnates of the 
father of the plaintiff; bu: the plaintiff 
is entitled to the property because of her 
being a Hindu. Thus, in my opinion, 
the point decided by the learned Addi- 
tional District Judge was not in contro- 
versy between the parties. The question 


-of correctness of the genealogy was not 


raised before the trial.court. The appel- 
late court could not have reversed or 
substantially varied the decree on account 
of any misjoinder of parties in view of 
Section 99 and Order 1, Rule 9 of the 
Code of Civil Procedure. Therefore, I 
hold ‘that this finding of the learned 
Additional District Judge that the defend- 
ants have failed to prove that they were 
the nearest agnates of Baya Majhi de- 
ceased is unwarranted and cannot be sup- 
ported. However, the expression of this 
view will have no repercussion on the 
decision of the appeal. ` 


19. In the result, the appeal fails 


‘and is dismissed with costs. 


R. J. BAHADUR, J.:— 20. I agree. 
Appeal dismissed, 
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Sardar Guru Dayal Singh, Appellant 
v. Ramchandra Kushiari and others, Res- 
pondents. 

A. F. O. O. No. 236 of 1967, D/-- 27-3- 
1970, from order of Harihar Charan 
Choudhary. Sub-J., Hazaribagh, D/- 20-5- 
1967. 


(A) Civil P. C. (1908), O. 21, R. 11— 
Decree-holder can levy execution even 
prior to decree being formally drawn up 
to save limitation under Art. 182, Limi- 
tation Act, 1908: AIR 1954 Pat 92 & AIR 
1962 Pat 398, Rel. on. (Para 7) 


(B) Civil P. C. (1908), S. 38 and O. 21, 
R. 11 — Judgment passed under S. 17, 
Arbitration Act executable in absence of 
formal decree. 


Judgment passed under S. 17, Arbi- 
tration Act confirming award — ount 
due to decree-holder not mentioned in 
judgment but only in award — As judg- 
ment and decree have to be read together 
judgment cannot be said to be not exe- 
cutable without a formal decree, because 
of the omission of amount from it. 

(Para 7) 

(C) Limitation Act (1908), Art. 182— 
“Date of decree”. 


Expression should be construed with 
reference to O. 20, R. 7, Civil P. C. as 
the date when judgment is pronounced 
and not the date when decree is actually 
drawn up and signed — Judgment pro- 
nounced in 1952 — Decree drawn up and 
signed in 1963 — No indication in order 
of Court dated 1952 that it was not to 
take effect immediately or that it was 
dependent on happening of certain events 
on some future date — No materials 
placed before Court to show decree-hold- 
er was misled because decree was drawn 
up and signed in 1963 — Execution ap- 
plication filed in 1966 is barred by limi- 
tation. AIR 1938 Pat 149 & AIR 1933 
Cal 239 & AIR 1957 All 114, Distinguish- 
ed; Minority view of Ray C. J. in AIR 
1950 Orissa 125 (FB), ‘Dissented from; 
Case law referred to and relied on. 

i (Paras 12 and 14) 
Cases Referred: Chronological Paras 
(1962) AIR 1962 Pat 398 (V 49) = 

1962 BLJR 434, Rajeshwar Rai . X 
7 1 


v. Shankar Rai 

(1961) AIR 1961 SC 832 (V 48) = 
(1961) 2 SCR 918, Jagat Dhish 
Bhargava v. Jawahar Lal Bhar- i 


gava 
(1961) AIR 1961 Madh Pra 223 - 
(V 48) = 1961 MPLJ 685, Lal- 
chand Ramchand Jain v. Kan- 
haiyalal Rambharose 12 
(1960) AIR 1960 Madh Pra 108 . 
(V 47) = 1959 MPLJ 1065. Nathu- 
lal v. Nand Ram 12 


DN/IN/E496/70/MKS/D - 


A.L RB. 


(1959) ATR 1959 Pat 109 (V 46) = 
ILR 37 Pat 771, Pandey Aklu 
Singh v. Ram Prit Tewary LL 
(1957) AIR 1957 All 114 (V 44) = 
ILR (1956) 1 All 563, Anant Ram 


v. Basdeo Sahai , 9, 12 
(1954) AIR 1954 Pat 92 (V 41) = 

1953 BLJR 17, Jagdeo Sac v. 

Basudeo Narain Singh 7, 12 


(1950) ATR 1950 Orissa 125 (V 37) = 
ILR (1950) Cut 253 (FB), Sri Ram- 
chandra Mardaray Deo v. Bhalu 
Patnaik 12. 13 
(1940) ATR 1940 Pat 270 (V 27) = 
21 Pat LT 363, Ram Kumar v. 


Mohan Lal 

(1938) AIR 1938 Pat 149 (V 25) =: 
174 Ind Cas 397, Kali Prasad 
Sahu v. Mt. Bibi Aziz Fatma 3, 4, 12 

(1933) ATR 1933 Cal 239 (V 20) = 
141 Ind Cas 114, Nalini Kanta 
Roy v. Kamaraddi 3, 4, 12 

(1923) AIR 1923 Pat 129 (V 10) = 
ILR 1 Pat 771. Sagarmal Mar- 
wari v. Lachmisaran Misir 

{1921) AIR 1921 PC 31 (V 8) = 48 
Ind App 17, Rameshwar Singh v. 
Homeswar Sing h 

(1920) AIR 1920 Pat 111 (1) V 7) = 
5 Pat LJ 490, Hira Lal Sahu v. 
Jamuna Prasad Si . 

(1916) AIR 1916 Pat 235 (V 3) = 
1 Pat LJ 359, Suraj Deo Narayan 
‘Singh v. Musahrao Raut 8, 11 

(1889) ILR 17 Cal.347 = 16 Ind App 
195 (PC), Mungniram Marwari 
v. Mohunt Gursahi Nund 12 

(1881) ILR 7 Cal 547 = 8 Ind App 
_159 (PC), Owners of the Ship of 
“Brenchilda” v. British India 
-Steam Navigation Co. 12 


Prem Lali, Jagdish Pandey and Din- 
dayal Sinha, for Appellani; Shilesh 
Chandra Mishra, for Respondents.. 


B. D. SINGH, J.:— This appeal’ by 
the sole appellant who was decree-holder 
in the executing court, is directed against 
the order of learned Subordinate Judge, 
dated 20-5-67 passed in Miscellaneous 
Case No. 1004 of 1966, holding that the 
execution levied by the appellant in Exe- 
cution Case No. 59 of 1966 was barred 
under the provisions of Article 182 of 
the Indian Limitation Act, 1908 (herein- 
after to be referred to as ‘the Act’). The 
respondents were the judgment-debtors 
in the said execution case. 


8, 9 


2. In order to appreciate the 
points for decision in this appeal, it will 
be necessary to set out the facts in brief. 
The appellant instituted Misc. Case No. 
20 of 1950 in the court of Subordinate 
Judge, Hazaribagh, for appointment of 
arbitrator for examining the accounts of 
the partnership business maintained by 
Mahendra Lal Kushiari, for rezovery and 
deciding disputes between the parties 
and for valuing the effects, and goodwill 
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of the partnership business to enable the 
appellant to purchase the interes: of 
Mahendra Lal Kushiari at half the valua- 
tion so made minus any sum that might 
be found due from Mahendra Lal Krshi- 
ari to the appellant. The Subordinate 
Judge appointed arbitrators, who submit- 
ted award on 25-2-1952. Objection was 
raised to the award. However, the curt 
overruled the objection, and confirmed 
the award by order dated the lith tuly, 
1952. The decree was prepared and sign- 
ed on 12-10-63. 


According to the decree the appel- 
TIant was entitled to recover.a total sum 
of Rs. 7,895/- from Mahendra Lal Ktshi- 
ari. The appellant put the decree in 
execution on 20-9-66 in Execution Case 
No. 59 of 1966 against the respondents, 
they being the sons, daughters and widow 
of Mahendra Lal Kushiari who died be- 
fore the execution was levied. Fam- 
chandra Kushiari respondent No. 1, one 
of the sons of Mahendra Lal Kushiari, 
on being served with a notice under 
Order 21, Rule 22 of the Civil Procedure 
Code (hereinafter referred to as ‘the 
Code’), filed an objection to the maintain- 
ability of the said execution case. His 
objection was registered as Misc. Case 
No. 1004 of 1966. Respondent No. 1 in 
the rejoinder application inter alia plead- 
ed that the said execution case was bar- 
red under Article 182 cf the Act, and 
that Mahendra Lal Kushiari having jied 
on 19-2-62 prior to the drawing up of the 
decree. the decree was a nullity, having 
been drawn up against a dead person. 


No rejoinder to the said application 
of respondent No. 1 was filed on behalf 
of the appellant. However, they appeared 
before the court’ of Subordinate Judge, 
and opposed the contention advanced on 
behalf of respondent No. 1. The learned 
Subordinate Judge after hearing the par- 
ties held that the decree was not a nuLity, 
but the execution of the decree was bar- 
red under Article 182 of the Act. Heace, 
this appeal. 


3. Mr. Prem Lall, learned counsel 
appearing on behalf of the appellant, as- 
sailed the impugned order of the learned 
Subordinate Judge, and contended chat 
he erred in holding that the execu-ion 
was time barred under Article 182 of the 
Act. He submitted that the learned Sub- 
ordinate Judge was in error in holcing 
the date of the decree to be llth July, 
1952, based on the date on which the 
award was confirmed. According to Lim, 
the date of the decree was ‘12th of Octo- 
ber, 1963 on which date apparently the 
decree was drawn up and signed. Ac- 
cording to him, from 12th of October, 
1963 the period of three years prescribed 
under Article 182 of the Act would szart 
running. Therefore, the execution appli- 
cation which was filed by the appelkant 
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on 20-9-66 was within tke prescribed 
period and it was not barred by limita- 
tion under Article 182 of zhe Act. The 
appellant could not have levied the exe- 
cution in the absence of the decree. The 
appellant was not in any way to be blam- 
ed. For the laches of the court or its 
officers in not preparing the decree ear- 
lier to enable the appellant to execute 
the decree within the prescribed period 
of limitation. the appellant should not be 
made to suffer. 

In order to substantiate his contention 
he relied on a decision of this Court in 
Kali Prasad Sahu v. Mt. Bibi Aziz Fatma, 
ATR 1938 Pat 149, wherein Agarwala, J. 
was considering as to from which date 
the period of limitation prescribed under 
Article 182 of the Act would start run- 
ning. In that case the judgment of the 
suit was passed on the 22nd of May, 1933. 
The decree was drawn up on the 24th of 
May, 1933. The application for execution 
was made on the 25th of May, 1936, 24th 
being a Sunday. - 

The lower court dismissed the exe- 
cution case on the ground that the appli- 
cation should have been made within 
three years of 22nd May. 1933, ie., when 
the judgment was passed. Aggrieved by 
the said order, the decree-nolder filed a 
civil revision in the High Court. It was 
contended on behalf of the decree-holder 
that the executing court cculd not have 
gone behind the decree which was dated 
the 24th May, 1933 and the limitation 
must be computed from that date, ie, 
24th May, 1933. It was further contend- 
ed that either the date of the decree was 
the date on which it was crawn up and 
not the date of the judgment or that if 
the decree should bear the date of the 
judgment in accordance with the provi- 
sions of Order 20, Rule 7 of the Code. 
then the decree-holder was misled by the 
copy of the decree which was furnished 
to him, and’in that case he should not be 
prejudiced by the court’s mistake. Agar- 
wala, J. relying on a decision of the Cal- 
cutta High Court in Nalini Kanta Roy v. 
Kamaraddi, AIR 1933 Cal 239, observed 
that the date of the decree was the 24th 
of May, 1933 and the application was 
within time, and set aside the order of 
the court below. 

It will be convenient to refer also to 
the decision of the Calcutta High Court 
reported in AIR 1933 Cal 239 (supra) on 
which reliance was placed by Agarwala, 
J. In the Calcutta case the facts in brief 
were that the judgment was dated 11th 
February, 1929. By mistake the decree, 
instead of bearing the date of the judg- 
ment, bore the date 16th February, 1929. 
The decree-holder took certified copy of 
that portion of the summons book which 
contained the formal decree and was, 
therefore, led to believe that the suit 
was decreed on 16th Februery, 1929. His 


192 Pat. 


application for execution was filed on 
15th February, 1932 and was, therefore, 
within the time if the decree was passed 
on- 16th February, 1929. but beyond time 
from the date of actual decision, ie. 11th 
Bebruary, 1929. Jack, J. observed: 

. . - Itis true that the Court 
has no power to extend the time of limi- 
tation. But in the circumstances of the 
case in the interest of justice, I think the 
decree ought to be regarded as having 
been passed on 16th February, 1929 on 
the principle ‘actus curiaé neminem 
gravabit’ which has been followed in a 
number of cases of this nature, one of 
which is referred to by the learned advo- 


cate for the petitioner, Civil Revision No.. 


1077 of 1929, of this Court : 

I will deal with these cases more ` fully 
at subsequent stage. Suffice it to men- 
tion that in these two cases there was 
definite case of the. parties that they 
were misled due to the mistake of the 
date made in the decree. On the facts 
and in the circumstances of the instant 
ease, no such case has been made out 
on behalf of the appellant. 


4, Learned counsel further relied 
on a decision in Maharaja of Darbhanga 
(Rameshwar Singh) v. Homeshwar Singh, 


48 Ind App 17 = (AIR 1921 PC 31). 


where their Lordships were dealing with 
the provisions contained under Articles 
181 and 182 of the Act. Their Lordships 
observed that Article 182° of Schedule I 
of the Act which limits the time within 
which a decree can be „executed, applies 
only if the decree is in such a form as to 
render it capable in the circumstances of 
being enforced. The facts in that case 
were that in 1906 a decree was made 
which did not provide that the judgment- 
debtor should be personally liable, but 
was confined to ordering that the decretal 
sum should be realised by the sale of the 
property of his deceased brother in his 
possession. The judgment-debtor did not 
obtain possession of the property in ques- 
tion until 1914, after a decision: of the 
Privy Council in his’ favour; he had in 
1908 obtained a decree for its possession 
from a Subordinate Judge. but that de- 
cree had been stayed and afterwards 
-set aside by the High Court. In Decem- 
ber, 1914, application was made to exe- 
cute the decree of 1906. -Their Lordships 
held that the execution of the decree was 
not barred,- (1) since until 1914 it was 
not. capable of execution, and Article 182 
consequently did not apply; and (2) since 
an application to enforce it was neces- 
sary. and under Article 181 that applica- 
tion could be made’ within three years of 
the time when the right to apply first 
accrued, which was in 1914. 

In my opinion, the facts of that case 
were different from those of the instant 
case. It is evident that in that case the 
fudgment-debtor did not obtain all the 
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property in possession until 1914. after . 
decision of the Privy Council in 

favour: he had in 1908 obtained decree 
for its possession from a Subordinate 
Judge, but that decree had been stayed 
and afterwards set aside by the High 
Court. -Obviously in the circumstances 
of that case, due to the order cf the court 
the decree was not capable of execution. 
Hence, it was held that it wes not time 
barred. and the period of limitation was 
ordered to run from the date when the 
decree became capable of being executed. 


Learned counsel further referred to 
a Bench decision of the. Allahabad High 
Court in Anant Ram v. Basudeo Sahai, 
AIR 1957 All 114. In that case also Arti- 
cle 182 of the Act and Order 20, Rule 7 
of the Code fell for consideration. The 
facts in. that case, in brief, were that the 
order for preparation of final decree was 
passed on 8-7-37. The final decree was 
actually prepared on 23-7-37, The decree 
mentioned at the end; 


"It is issued today the 23rd July, 





“1937 under my signature and seal of the . 


Court”. Below that appeared the signa- 

tures of the Civil J udge with the same date 

Ar Tsi as the date of his signing the 
ecree 


The first execution application was 
presented on 17-7-1940, within three years 
of the date the final decree bore, but 


- beyond three years of the date on which 


the order for preparation. of the final 
decree was passed. Those proceedings be~ . 
came infructuous though the office had 
reported that the execution application 
was filed beyond time and the decree- 
holder had replied that the application 
was within limitation on account of the 
provisions of the temporary postpone- 


-ment of Execution of Decrees Act, 1937 


(Act X of 1937). On 4-8-42, the decree~ 
holder filed the execution application. 
The papers were ordered to be sent to 
the Collector for further proceedings on 
11-8-42 without issuing any notice of the 
execution application to. the judgment- 
debtor. The judgment-debtor subsequent~ 
ly filed an application under Section 47 
of the Code objecting to the . exe- 
cution of the decree on the ground of 
limitation. The execution court agreed 
with the judgment-debtor and held the 
execution to be barred by time.. 


On appeal by the decree-holder, the 
court of appeal below held that the ap- 
plication was within time because the 
decree-holder was misled by the date of 
the decree being mentioned as 23-17-37 
in the decree itself. It relied on two 
cases in support of its view. The cases 
were AIR 1933 Cal 239 (supra) and AIR 
1938 Pat 149 (supra). Against the order 
that the execution should’ proceed the 
application for -execution being within 
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limitation, the judgment-debtor prezerred 
the appeal before the Allahabad High 
Court. Their Lordships observed that 
Order 20, Rule 7 of the Code did not 
apply to a case where a preliminary and 
a final decree is contemplated. The order 
for the preparation of a final decr=e is 
not a judgment. It does not adjticate 
upon the rights of the parties. The rights 
of a decree-holder in case judgmen=deb- 
tor makes default in payment are. d=cided 
and laid down in the preliminary cecree, 
What the court has to decide afte> pre- 
sentation of an application for the prepa- 
ration of the final decree is the obj=ction 


of the judgment-debtor about some alleg- ' 


ed payment to the decree-holder. 

It may be noted that their Lord- 
ships were dealing with the judzment 
where preliminary and final decrees were 


required, but in the instant case no ques- . 


tion of preliminary decree and finst de- 
cree arises. Therefore, I am unabie to 
draw any guideline from that jud:zment 
while deciding this case. 


5. On the other hand, Mr. Shilesh 
Chandra Mishra, appearing on beh=lf of 
the respondents, contended that on the 
facts and in the circumstances ci the 
case, the limitation would run from 11th 
of July, 1952, the date on which the 
award was confirmed and not from the 
date on which the decree was sned, 
namely, 12-10-63. He drew my attention 
to the provisions contained under S=ction 
333 of the Code which reads:— 

“The Court, after the case has been 
heard, shall pronounce judgment, and on 
such judgment a decree shall follow.” 
He also referred to Order 20, Rule 7 of 
the Code which runs— 

“The decree shall bear date the day 

on which the judgment was prono=nced 
and, when the Judge has- satisfied him- 
self that the decree has been drawn up 
in accordance with the judgment, he 
shall sign the decree.” 
He submitted that the decree, acccrding 
to the said provision contained -nder 
Order 20, Rule 7 of the Code, must bear 
the date the day on which the judgment 
was pronounced. In the instant case, the 
date of the judgment was llth of July, 
1952 when the award was confirmed and 
it was from that date that the perizd of 
limitation would start running. 

He further contended that even if 
the decree was not prepared within the 
course of three years from llth July, 
1952, the appellant could have levie= the 
execution within the prescribed reriod 
without the decree. It was not necessary 
for him to wait for the drawing wp of 
the decree. He suffered because of his 
own laches. He did not even take steps 
or file any application or move the 
court for early drawing up of the decree. 
He urged that the order passed br the 
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Subordinate Judge on 11th July, 1952 was 
executable. 


6. From the contentions raised on 
behalf of the parties as well as from the 
facts and circumstances of the instant 
case, three moot questions arise for con- 
sideration by this Court. They are (i) 
whether 12th October, 1963, the date on 
which decree in the instant case was sign- 
ed, or the 11th July. 1952, the date on 
which the learned Subordinate Judge 
confirmed the award, should be consider- 
ed as the date of the decree for the pur- 
pose of counting the period of limitation 
prescribed under Article 182 of the Act; 
(ii) whether in the absence of a correct 
date as required under Order 20, Rule 7 
of the Code, the decree-holder-appellant 
was in any way misled, because the de- 
cree was drawn up and signed on 12-10- 
63; and (iii) whether the appellant could 
have levied the execution on the basis of 
the order of the Subordinate Judge dated 
the ilth July, 1952 without its decree 
having been drawn up. 


7. I have already dealt with the 
submissions and the citations made by 
Mr. Lall on behalf of the appellant. Now 
I propose to discuss the varicus decisions 
relied upon by learned counsel for the 
respondents in support of his contention. 
Mr. Mishra referred to a Bench decision 
of this Court in Jagdeo Sao v. Basudeo 
Narain Singh, AIR 1954 Pat 92. In that 
case the main question for consideration 
before Rai and Sinha, JJ. was whether 
execution could be levied even in the ab- 
sence of decree. In that connection their 
Lordships dealt with the provisions con- 
tained under Order 21, Rules 10, 11 and 
17 of the Code. 


The fact which gave rise to the con- 
sideration may be briefly set out. The 
decree-holders-respondents in that case 
filed Title Suit No. 127/6 of 1949/1951 for 
declaration of their title and recovery of 
possession in respect of certain piece of 
land. The plaintiff claimed the disputed 
land as bakasht, while the defendants 
claimed different areas out of the areas 
in dispute as the land settled with them 
for cultivation from time to time for 
which they were entitled to remain in pos- 
session. The trial court decreed the suit 
holding that the lands in dispute were 
the bakasht lands of the plaintiffs and 
the defendants had acquired no right to 
remain in possession of the same. 


The order portion of the judgment in 
that case ran thus:— 


“Hence, it is ordered that the suit be 
decreed on contest against defendants 1 
to 17 and ex parte against the rest with 
costs payable by the contesting defend- 
ants. Pleader’s fee at 10 per cent.” 

On 28-11-1951, the decree-holders filed a 
petition for execution without a copy of 
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the decree which had not been formally 
drawn up by then (sic). On this applica- 
tion Execution Case No. 19 of 1951, of 
the court of Additional Subordinate Judge 
was started. In their application the de- 
cree-holders had given reasons for imme- 
diate delivery of possession to -them. 
The application was considered on 29-11- 
51 on which date the following order was 
passed by the executing court— 


“Issue delivery of possession as pray~ 
ed returnable by 5-12-1951. I am satis- 
fied for the reason stated in the petition 
supported by an affidavit that the issue 


of notice under O. 21, R. 22 be dispensed - th 


with” 


The delivery of possession, it may be not- 
ed, was given on 30-11-1951. The decree 
was, however, subsequently drawn up and 
it was actually signed on 5-12-51. 


In that case it was contended on be- 
half of the judgment-debtor-appellants, 
as in the instant case, that no execution 
was maintainable, until the decree had 
been prepared and signed. It was fur- 
ther submitted that the executing court 
had no jurisdiction to pass the order on 
29-11-51 for the issue of writ of delivery 


of possession. According to the appel- 


lants, until the decree was drawn up no- 
body had either any right of appeal or 
any right of levying execution. In sup- 
port of the contention Order 41, Rule 1 
(1) of the Code was referred. It was 
also contended that the appellants could 
not have appealed until 5-12-51 when the 
decree was signed. But before such 
right had accrued in their favour the 
lands in their possession were taken away 
from them by delivery of possession on 
30-11-51, which according to learned 
counsel for the appellants was highly un- 
just. 

Their Lordships repelled the conten- 
tions raised on b of the judgment- 
debtor-appellants and at page 93 in para- 
graph 9 held as follows:— 


eases It is admitted on all hands 
that a decree bears the date of the judg- 
ment. On the wording of the order por- 
tion of the judgment of the present case, 
therefore, the present decree-holders 
were no doubt decree-holders on the date 
they filed the petition for execution. The 
decree may be signed sometimes later, 
but the right of the decree-holder under 
the decree commences from. the date of 
the judgment which is the date of the 
decree. In my opinion, therefore, the 
plaintiffs-respondents had every right to 
file an application for delivery of posses- 
sion on 28-11-1951. Order 21, R. 11 (2), 
Civil P. C. provides the form in which 
an application for execution has to be 
filed. Column 3 requires only the date 
of the decree to be given. This can be 
supplied from the date of the judgment 
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which is the date of the decree. Order 
21, R. 11(3), Civil P. C. runs thus:— 


“The Court to which an application 
is made under sub-rule (2) may require 


. the applicant to produce a certified copy 


of the decree”. 


Order 21, R. 11, Civil P. C., therefore, 
does not make it obligatory for the de- 
cree-holder to file a copy of the decree 
along with the petition of execution. 
Order 21, Rr. 12, 13 and 14 also do not 
require a copy of the decree to be filed 
along with execution petition Order 21, 
R. 17 (1) as amended by this Court runs 
us:— 

“On receiving an application for the 
execution of a decree as provided by Rule 
11, sub-rule (2) the Court shall ascertain 
whether such of the requirements of Rr. 
11 to 14 as may be applicable to the case 
have been complied with and, if they 
have not been complied with, the Court 
shall allow the defect to be remedied then 
and there or within a time to be fixed 
by it, and if the decree-holdér fails to 
remedy the defect within such time the 
Court may reject the application.” 


In Rajeshwar Rai v. Shankar Rai, 
AIR 1962 Pat 398, Untwalia, J. also while 
considering the Nee a contained 
under Sections 33. EN (3) & (9), Order 
20, Rules 1, 6(1) & 7 and Order 21, Rule 
10 of the Code observed at page 399 in 
paragraph 3 that in an appeal the filing 
of a copy of the decree is essential ae 
imperative, and, therefore, no appeal can 
be filed unless it is accompanied by a 
formal and written decree which is pre- 
pared under Section 33 of the Code, but 


an execution can be filed even though the 





formal and written decree has not been 


prepared. Both for the filing of the ap- 
peal and the execution, the starting point 
of limitation is the date of the decree, 
i.e. the date of the judgment. His Lord- 
ship for the above proposition relied on 
the decision in AIR 1954 Pat 92 (supra). 
Untwalia, J. at page 400 also observed 
that while the time taken in obtaining 
the copy of the decree for the purpose of 
appeal is excluded under Section 12 of 
the Act, no such exclusion of time is 


made for the filing of the execution. 


Following the above observations of, 
their Lordships, I venture to answer 
question No. (iii) (1?) mentioned above, 
in affirmative, thereby holding that the 
appellant could have levied execution 
even prior to the decree being formally 
drawn up, in order to save limitation 
prescribed under Article 182 of the Act. 


However, Mr. Lall urged that the 
judgment dated 11-7-52 of the learned 
Subordinate Judge in Misc. Case No. 20 
of bates the relevant portion of which 
reads: 
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Pts Mtns I do not find it necessary 
to set aside the award as prayed for. The 
award is accordingly confirmed. Let a 
decree be drawn up in the terms thereof. 
No cost to any party for this misc. case.” 
was not executable in the absence of the 
decree. He submitted that only a judg- 
ment which is pronounced under Section 
33 of the Code could have been executed 
în the absence of the decree. 


He contended that the said jucgment 
dated the lith July, 1952 did not mention 
therein the amount for which the appel- 
lant was entitled. It simply confirmed 
the award without mentioning the amount 
which the appellant was entitled to get. 
It is only by reference to the award dated 
25-2-52 that it can be found out that the 
appellant was entitled to recover Rs. 
7,895/- from the judgment-debtor-r2spon- 
dents. The said award, according to him, 
was passed under Section 14 of the Arbi- 
tration Act, 1940. That had not the 
force of a judgment. It was only the 
judgment dated 11-7-52 which was passed 
under Section 17 of the Act, that had the 
force of a judgment, but in that we do not 
find any mention regarding the amount 
of Rs. 7,895/- which was found due to the 
appellant recoverable from the r2spon- 

ents. 


In my judgment, this contention of 
Mr. Lall cannot be accepted. In the judg- 
ment dated 11-7-52 the learned Sub- 
ordinate Judge clearly mentioned that the 
award was confirmed. The dictionary 
meaning of the word “confirm” is ‘“esta- 
blish more firmly”. In legal paclance, 
with reference to the context it means 
“uphold”. Therefore, the award >f the 
arbitrators dated 25-2-52 has become part 
of the judgment dated 11-7-52 and both 
have to be read together. It is wel. esta- 
blished that a judgment and a decree 
passed in accordance with an award may 
constitute res judicata as much as a judg- 
ment and a decree which result fram the 
decision of the court after the matter 
has been brought to an end. Besides, 
the language of Secticn 33 of the Code, 
which I have quoted earlier, is similar to 
that of Section 17 of the Arbitration Act, 
1940.. which reads:— 


“Where the Court sees no cause to 
remit the award or any of the matters 
referred to arbitration for reconsidera- 
tion or to set aside the award, the Court 
shall... .. proceed to pronounce the 
judgment according tc the award, and 
upon the judgment so pronounced a de- 
cree shall follow ..... 


Therefore, in my considered opinion, the 
appellant could have levied execution on 
the basis of the judgment dated 11-7-52 
in the absence of a decree following 
from the said judgment. 
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8. Now I propose to answer ques- 
tions (i) and (ii) together. In my cpin- 
ion, reading Order 20, Eule 7 of the 
Code, it is clear that a decree of a court 
becomes effective from the moment the 
judgment in the matter is pronounced by 
the court concerned and that is the date 
which the decree must bear. The de 
cree, as drawn up by the court, is a for- 
mal expression of the decision of the 
court, and it must bear the date on 
which the judgment is pronounced, 
though, when the Judge signs the decree 
after satisfying himself that the decree 
is in accordance with the judgment of 
the court, some time must elapse between 
the date when the judgment was pro- 
nounced and the date when the Judge 
signs the decree. The proceedings in the 
suit are at an end when the judgment is 
pronounced and the signing of the de- 
cree which is purely ccnsequential ad- 
ministrative function, cannot be said to 
be a further proceeding in the suit. 


Mr. Mishra referred to a long catena 
of cases in which it has been held that 
limitation for an application for execu- 
tion under Article 182 of the Act com- 
mences from the date of pronouncement 
of the moma and not from the date 
on which the decree is prepared and 
signed. First of all I wish to deal with 
the cases of this court before I take up 
for consideration the eases of the other 
High Courts on this point. In Suraj Deo 
Narayan Singh v. Musahrao Raut, AIR 
1916 Pat 135, Roe and Jwala Prasad, JJ. 
were considering Article 182 of the Act. 
In that case a decree for redemption was 
passed on 27th July, 1909. The District 
Judge appointed a Commissioner to find 
out the exact sum to be paid in redemp- 
tion, though that was only a matter of 
official routine. He actually signed the 
decree on 23rd February, 1919. The de- 
fendant applied on 29th January, 1913 
to execute that portion of the decree 
which awarded to him costs payable by 
the plaintiff. Their Lordships held that 
the time commenced to run from the date 
when the decree was pronounced on 27th 
k Pais and that the application was 

arred. 


In Hira Lal Sahu v. Jamuna Prasad 
Singh, AIR 1920 Pat 111 (1) Courts and 
Adami, JJ. had occasion to consider the 
provisions of Article 182 of the Act and 
Order 20, Rule 7 of the Code. In that 
ease the judgment was dated the 1st of 
May, 1915. The date of the judgment 
and the decree was 1-5-1915. The decree 
was drawn up and signed on 15-5-1915. 
The application for execution was filed 
on 13-5-1918. Their Lordships observed 
that the limitation for execution of a 
decree begins to run from the date of 
the decree and that date, under Order 20, 
Rule 7 of the Code, is the date on which 
the judgment was pronounced. 
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The other decision relied upon is in 
Sagarmal Marwari v. Lachmisaran Misir, 
AIR 1923 Pat 129. In that case the facts 
were as follows. The case was heard 
before the learned District Judge of 
Bhagalpur on the 6th January, 1922..On 
the 8th January after the hearing. the 


learned Judge left Bhagalpur for Dumka: 


to hold sessions there. On the 17th 
January he appears to have written `a 
judgment and signed it, but this was not 
communicated to anybody and certainly 
not delivered in open court as provided 
by Order XX, Rule i. On the 4th Feb- 
ruary he returned to Bhagalpur and on 
the 10th February a decree was prepared 
after the signatures of the pleaders on 
each side had been taken. Nobody appa- 
rently knew anything about the judg- 
ment having been written or signed by 
the learned Judge until the 10th Febru- 
ary and in fact as the learned District 
Judge himself said; there was no deli- 
very of judgment in Bhagalpur before 
that date; nor did it appear that there 


was any delivery of judgment anywhere ` 


else. 


The appeal against the said judg-. 


ment was filed in this court. It was con- 
tended by the respondents that the judg- 
ment having been written by . learned 


Judge and signed on 17th January, al-. 


though it was not pronounced on that 
date, the limitation period ran from that 
date. It was observed by Dawson Miller, 
C. J., Mullick, J. agreeing 

"2... I am entirely unable to ac- 
cept this view. There was in fact ‘no 
judgment delivered until it was pro- 
nounced in open court according to the 
rules. The decree was prepared on the 
10th February and I understand it was 
dated the 17th January the day upon 
which the judgment was written and 
signed by the learned Judge although 
not communicated to anybody. Under 
the Limitation Act the period of limita- 
tion begins from the date of the decree 
or order appealed from and under Order 
XX, Rule 7, the decree shall bear date, 
the day on which the judgment was 
pronounced. Therefore, even if the de- 
cree was dated the 17th January that 
date in fact was altogether wrong be- 
cause at that time no judgment had been 
pronounced at all and whatever the date 
may be upon the face of the decree it 
ought to be dated the 10th February 
when the judgment was pronounced. In 
these circumstances it seems to me quite 
clear that the period of limitation begins 
from the 10th February . 

9. It may be mentioned here that 
learned counsel for the appellant while 
referring to the judgment in AIR 1957 
All 114 (supra) had drawn my attention 
to their Lordships’ observation at page 
415 in paragraph 5 wherein their Lord- 
ships observed that Order 20, Rule 7 of 
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the Code provides what date should be 
given to the decree. It does not provide 
that if a different date is given in the 


decree, it should be ignored and parties 
or court should always go to the judg- 


“ment to find out what the date of decree 


should be.: If the decree bears a wrong 
date that date should be the date of 
je for purposes of Article 182 of the 


In my judgment, the above Bench 
decision of this court reported in AIR 
1923 Pat 129 (supra) gives a clear ver- 
dict that in that case the wrong date 
given in the decree has got to be ignored. 
It must follow the date of the judgment, 
which is a valid judgment pronounced 
as required under Order 20, Rule 1° of 
the Code. 


10. The next. decision of this 
court relevant on the point is in Ram 
Kumar v. Mohan Lal, AIR 1940 Pat 270 
where Fazl Ali and Meredith, JJ. while 
dealing with Order 20, Rule 7 of the 
Code observed that the date of the de- 
cree is the date of the judgment and that 
the ‘decree must, therefore, in law be 
deemed to have come into existence on 
the date when’ the judgment was deli- 
vered. Therefore, the assignment (sic) 
cf a decree after the judgment has’ been 
pronounced though the decree may not 
have been prepared and signed, is valid. 


11. Yet another decision in this 
point referred to is in Pandey Aklu Singh 
v. Ram Prit Tewary, AIR -1959 Pat 109 
where Ramaswami, C. J. and R. K. Chou- 
Ghary, J. were dealing with the provi- 
sions contained in Article 182 of the Act. 
In that case the facts were that after a 
preliminary decree for mesne profits was 
passed, the decree-holders applied for as- 
certainment of the amount of mesne pro- 
fits, and on 31-5-1947, the court disposed 
of that application. :The order: showed 
that the court gave a direction for the 
determination of the. mesne profits tak- 
ing the yield at the rate of 10 maunds of 
paddy per bigha by kucha weight and 
that the sale rate was to be the gazette 
rate. The plaintifis decree-holders were 
also: directed to file court-fees on the as- 
certained amcunt. On 4-7-47 they were 
ordered to file court-fees on the ascer- 
tained sum for preparation of the decree, 


Nothing seemed to have been done 
thereafter and for the first time on 
25-4-50 an application was filed on behalf 
of the decree-holders for calculation of 
the mesne profits at the gazette rate and 
ultimately the gazette sale rate having 
been ascertained, calculation of the 


amount of mesne profits was made on - 


8-8-50. On necessary court-fees having 
been filed by the decree-holders, a de 
cree was drawn up and signed on 7-5-51, 
Thereafter, the decree-holders made an 
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application for execution of the decree on 
24-7-51 in Execution Case No. 28 of 1851. 


Some of the judgment-debtors raised 
objection to the execution of the decree 
under Section 47 of the Code which g=ve 
rise to Miscellaneous Case No. 35 of 1851. 
The objection was, however. dismissed 
by the court below and those judgment- 
debtors filed Miscellaneous Appeal No. 66 
of 1952 in this court. Further proceed- 
fng in the execution case was stayed by 
this court. Thereafter another execufion 
petition was filed by the - decree-holcers 
on 6-5-54, in Execution Case No. 24 of 
1954. Two sets of objections were fled 
under Section 47 of the Code by the 
judgment-debtors which gave rise to Mis- 
cellaneous Case Nos. 27 and 31 of 195«. 


Both these cases were heard together 


and the court below held that the exe. 


cution was barred by time and allowed 
the objection. Their Lordships following 
the decisions in AIR 1916 Pat 235 (supra) 
and AIR 1920 Pat 111 (1) (supra) hele at 


Page 110. 

The rights between the 
parties” as “regards the ascertainment of 
mesne profits was finally determined by 
the order dated 31-5-1947. The calcula- 
tion of the amount at the gazette rate 
had to be made by the office and it did 
not require any further adjudication by 
court. Therefore, the question regarding 
the ascertainment of mesne profits was 
completely disposed of by the court by 
its order dated 31-5-1947. As the decree 
bears the date of the judgment, the de- 
cree sought to be executed, in the pre- 
sent case, must, therefore, be dated 31-5- 
1947. The applications for execution 
made beyond three years of that date 
were clearly barred by limitation... .” 
These are all the relevant decisions on 
this point by this court. 


12. Now I turn to consider scme 
of the citations of cases of different High 
Courts referred to by Mr. Mishra. He 
referred to the decision in Nathulal v. 
Nand Ram, AIR 1960 Madh Pra 108. In 
that case the applicants had obtained on 
‘18-2-52 an ex parte money decree against 
the opposite party. Thereafter the op-o- 
site ‘party took proceedings for setting 
aside the ex parte decree, which was ulti- 
mately, dismissed on 16-3-55. The Je- 
cree-holders ie, the applicants then ap- 
plied for framing of the decree and a 
copy of the decree being furnished to 
them. The decree was framed acco-d- 
ingly on 12-10-55. 


On 21-3-57 the petitioners filed an 
application for execution of the decree. 
The application for execution was on -he 
face of it time barred. But (sic) were 
entitled to a deduction of the time taken 
fn the proceedings which the opposite 
party had taken for setting aside the ex 
parte decree, The matter ultimately 


Sardar Guru Dayal v. Ramchandra (B. D. Singh J.) 


{Prs. 11-12] Pat. 197 


came up in revision in the High Court. 
P. V. Dixit, J. while dealing with Article 
182 of the Act and Order 20, Rule 7 of 
the Code observed that the expression 
“date of decree” in the Limitation Act 
means the date the decree is directed to 
bear under Order 20, Rule 7 of the Code, 
that is the date on which the judgment 
is pronounced and not the date when the 
decree is formally drawn up. Thus, the 
period of limitation for an application 
under Article 182 (1) of tha Act begins 
to run from the date the judgment is 
pronounced. He further observed that 
a right to enforce a decree is not depend- 
ent on the production of the proof of the 
decree before the executing court by 
means of a certified copy. It accrues as 
soon as the decree is made, Le, immedi-~ 
ately after the judgment is pronounced. 


It may be noticed that in this case 
his Lordship no doubt rightly observed 
that the said proposition cf law is not 
applicable in execution of a decree which 
contains something in itself making it 
effective or executable not immediately 
on its date but on some future date. 


In my opinion, this observation of his 
Lordship is of no avail to learned coun- 
sel for the appellant as in tke instant 
case there is nothing in the order dated 
11-7-52 to indicate that the order of the 
court was not to take effect immediately 
or was dependent upon happening of cer- 
tain events, on some future date. It may 
also be noted that his Lordship dissent- 
ed from the judgment of this court in 
AIR 1938 Pat 149 (supra) and those in 
AIR 1933 Cal 239 (supra) and AIR 1957 
All 114 (supra) which were relied on by 
learned counsel for the appellant. 


Still another decision in Lalchand 
Ramchand Jain wv. Kanhaiyalal Ram- 
bharose, AIR 1961 Madh Pra 223 is rele- 
vant for consideration on this point. In 
that case the decree under execution was 
drawn up on 26th October, 1956 conse- 
quent to the orders pronounced by the 
Judicial Commissioner, Vindhya Pradesh, 
on 23rd December, 1955, in a miscellane- 
ous civil appeal and a civil revision. 
When the decree-holder filed an applica- 
tion for execution for recovery of cost 
awarded by the Judicial Commissioner, 
the judgment-debtor-appellant raised the 
objection that the application was time 
barred according to Article 182 of the 
Act and it had been filed more than 3 
years after the date of the delivery of 
the order, namely, 23rd December, 1955. 
The matter ultimately came to the High 
Court of Madhya Pradesh. 


It may be mentioned that in this case 
the judgment in AIR 1960 Madh Pra 108 
(supra) was also referred and those in 
AIR 1938 Pat 149 (supra), AIR 1933 Cal 
239 (supra) and AIR 1957 All 114 (supra) 
came up for consideration, The case was 
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referred to a Division Bench for opinion 
by P. K. Tare, J., who observed that 
where a decree does not bear the correct 
date of pronouncement of judgment as 
required by Order 20, Rule 7 of the 
Code, the decree-holder ‘who applies for 


`- execution within 3 years from the wrong 


date specified in the copy of the decree, 
but beyond 3 years from the correct 
date, would be liable to invoke the prin- 
ciple that acts of court should prejudice 
no man, if on the facts he is able to esta- 
blish that he was actually misled by the 
wrong date of the decree as mentioned 
fn the certified copy supplied to him 
But where the decree-holder was not 
applying for execution till the expiry of 
the limitation under a wrong impression 
that he could compute limitation under 
Article 182(1) of the Act from the date 


of actual signing of the decree, 
and subsequently applied for cer- 
tified copy of the decree, there 


could be no room for assertion that: the 
period was lost due to wrong action of the 
‘court in ` mentioning an _ incorrect 
date of decree in the certified copy sup- 
plied-to him. In the absence of facts to 
attract the applicability of the maxim 
actus curiae neminem gravabit, the exe- 
cution application would be dismissed as 
barred by limitation. 


It may be notiœd that in this: case 
his Lordship did not dissent from the 
judgments in ATR 1938 Pat 149 (supra), 
AIR 1933 Cal 239 (supra) and AIR 1957 
All 114 (supra). His Lordship in his well 
considered judgment observed that Dixit, 
J. in AIR 1960 Madh Pra 108 (supra) 
erred in dissenting with the view of Jack, 
J. of Calcutta High Court, Agarwala, J. 
of Patna High Court and Raghubar Dayal 
and Bhargava, JJ. of Allahabad High 
Court, on the assumption that the same 
would be contrary to the pronouncement 
of their Lordships of the Privy Council 
in (1881) ILR 7 Cal 547 (PC) and (1889) 
ILR 17 Cai 347 (PC). He further observed 
that on the facts and in the circumstances 
of the case in AIR 1960 Madh Pra 108 
(supra) there was no occasion for Dixit, 
J. to dissent from the views-taken by the 
learned Judges in AIR 1938 Pat 149 
(supra), AIR 1933 Cal 239 (supra) and 
AIR 1957 All 114 (supra). Tare, J. at page 
231 held in ATR 1961 Madh Pra 223 
{supra):— 

“Therefore, I am unable to accept the 
suggestion that the learned Judges of 
the said High Courts laid down anything 
contrary to the pronouncement of their 
Lordships of the Privy Council. In fact, 
the learned Judges were concerned with 
the period between the correct date of 


the decree as per Order 20, Rule 7 of the © 


Civil Procedure Code and the incorrect 
date of decree shown in the certified copy 
of the decree due'to a mistake of the 
court. 
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If a party acted on the basis of the 
said mistake of a court regarding the date 
of a decree. what the learned Judges laid 
down, was only that on the principle of 
actus curiae neminem fravabit, a party 
could exclude that period. It was only 
under that maxim that the said period 
between the correct date of decree and 
the wrong date of decree, as stated by the 
court was excluded by the learned 
Judges. 


Nor do I find that the learned Judges 
of the Allahabad High Court consisting 
of Raghubar Dayal J. and Bhargava J. in 
ATR 1957 AN 114 (supra) purported to 
lay down that the starting pcint of limi- 
tation would be the incorrect date of de- 
cree shown in the certified copy. At 
least, I am unable to read the judgment 
of those High Courts in this light. The 
principle indicated by the learned Judges 
is altogether with. respect to a different 
matter and for a different reason, namely, 
by following the maxim actus curiae 
neminem gravabit, the learned Judges 
excluded that period under a different 
principle.” 

S further held in ‘paragraph 43 at page 


“Had the respondent established facts 
to attract the applicability of the maxim 
‘actus curize neminem gravabit’ I might 
have been inclined to follow the view of 
Jack J., Agarwala J. and the Division 
Bench consisting of Raghubar Dayal and 
Bhargava, JJ. But, under the circum- 


- stances, there is no other course except to 


allow the appeal and to dismiss the res- 
pondent’s execution application on the 
ground that it is barred by time.” 


Following the above observations, in 
the instant case also, in my judgment, 
since the appellant has placed no material 
on the record that in any way he was 
misled due to the wrong date, namely, 
12-10-63 mentioned in the decree, with- 
out dissenting from the view taken in 
AIR 1938 Pat 149 (supra). AIR 1933 Cal 
239 (supra) and AIR 1957 All 114 (supra), 
I can safely hold that the facts in those 
cases were different from the one in the 
instant case. Therefore, the appellant 
cannot take advantage of the date, 12th 
of October, 1963, mentioned. in the de- 
cree. Even if no other date is mention- 
ed fin the decree, it will be deemed that 
it bore the date of the judgment which 
was dated 11th of July, 1952. 

Howsoever, I wish to make it clear 
that I do not subscribe to the view taken 


` by Dixit, J. in AIR 1960 Madh Pra 108 


(supra) that it is for the decree-holder 
to be diligent and get a certiñed copy of 
the decree early to be able to apply for 
execution within 3 years and if there is 
any delay on the part of the court in 
drawing up a decree, a party can always 
remind the court to expedite the prepa~ 
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ration of the decree so as to apply for 
its execution within time. In my v-2w, 
the said observation of Dixit, J. does not 
hold good in view of the judgment of the 
Supreme Court in Jagat Dhish Bhargava 
v. Jawahar Lal Bhargava, AIR 1961 SC 
832 where their Lordships observ- 
ed that where the dual sydem 
does not exist it is not a part of 
the duty of a litigant to remind the 
court or its office about its obligatiom to 
draw up a decree after the judgment is 
pronounced in any suit. It may be chat 
decrees when drawn up are shown to the 
lawyers of the parties, but essentmlly 
drawing up of the decree is the function 
of the court and its office, and it weuld 
be unreasonable to penalise a party for 
the default of the office by suggesting 
that it was necessary that the paty 
should have moved the court for the 
drawing up of the decree. 

But in my judgmert that by f-self 
does not absolve the appellant, as men- 
tioned earlier, from levying the execution 
within time as prescribed under Aricle 
182 of the Act. I have already helc on 
the basis of the decisions in AIR 1954 Pat 
92 (supra) and AIR 1962 Pat 398 (supra) 
that the appellant could have levied exe- 
cution even in the absenze of the decee. 
The appellant was fully aware that the 
award was confirmed by the judgment of 
the Subordinate Judge dated llth July, 
1952. He was also aware of the provi- 
sions contained under Order 20, Rue 7 
of the Code and the limitation prescri3ed 


under Article 182 of the Act. There was. 


no question in the instant case of bing 
misled by any action of the court or its 
officer. 


Reference may also be made a 
decision of the Full Bench consisting of 
Ray C. J., Jagannadhadas and Narasim- 
ham, JJ. of the Orissa High Court in Sri 
Ramachandra Mardaray Deo v. Balu 
Patnaik, ATR 1950 Orissa 125 (FB). Teir 
Lordships were considering the provi- 
sions of Article 182 of the Act, and Order 
20, Rule 7 of the Code. The mateial 
facts in that case were as follows. Exe- 
cution Petition No. 269 of 1944 acose 
out of a Small Cause Court suit which 
was disposed of on lst August, 1944 and 
the remaining five cution petitions 
arose out of Small Cause Suits which 
were disposed of on 8th August, 1241. 
In all those suits, the decrees were actu- 
ally drawn up and signed by the Munsif 
on 2ist August 1941, and the decrees not 
only bore the dates on which the saits 


were disposed of (Ist or 8th August as: 


the case may be) but also the date on 
which they were actually signed (Zist 
August 1941). The decree-holder was the 
same in all the execution petitions, which 
were filed on 21-8-44. By virtue of Arti- 
cle 182 of the Act the execution petitions 
appeared prima facie to be time barzed. 
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But the decree-holder’s main contention 
was that in all the six cases the decrees 
were formally drawn up and signed by 
the court only on 21st August, 1941 and 
that consequently limitation should run 
from that date and not from the date 
which the decrees bore. Th2 whole ques- 
tion therefore turned on the construction 
of the expression ‘date of decree’ occur- 
ring in clause (1) of Article 182 of the 
Act. 


The Iower court relied on Order 20, 
Rule 7 of the Code and held that the 
expression ‘date of decree’ meant the 
date which the decrees bore and that in- 
asmuch as under the aforesaid provision 
of the Code the decree was required to 
bear the date of the judgment and not 
the date on which it was actually drawn 
up and signed, the former date alone | 
should be taken to be the Gate of decree 
for the purpose of Article 182 of the Act 
also. Narasimham and Jagannadhadas, 
JJ., Ray, C. J. contra, observed that the 
phrase ‘date of decree’ in Article 182 (1) 
of the Act should be construed with re- 
ference to Order 20, Rule 7 of the Code 
as the date when the judgment is pro- 
nounced and not the date when the de- 
cree is actually drawn up and signed. 
Hence an application for execution filed 
more than three years from the date of 
judgment but within three years from 
the date of signing of the decree, will be 
barred by limitation. 


Where the decree gives the date of 
judgment as the date of decree there can 
be no question of the decree-holder be- 
ing in any way misled by the fact that 
it also gave the date on which it was 
actually signed. In paragraph 15 their 
Lordships further observed: 

“Lastly comes the question as to 
whether the petitioner can reasonably 
urge that he was misled by the fact in 
the decrees the court gave the dates on 
which the decrees were actually signed 
(21-8-41). This point has been fully dis- 
cussed by the learned Munsif and he has 
correctly distinguished this case from 
AIR 1938 Pat 149 = 174 Ind Cas 397 and 
ATR 1933 Cal 239 = 141 InJ Cas 114. I 
entirely agree with his reasonings. There 
can be no question of the decree-holder 
being in any way misled because the 
court gave the date of the judgment in 
every case as the date of the decree and 
the mere fact that it gave some more in- 
formation than was required by O. 20, 
R. 7, cannot be held to justify the infer- 
ence that the petitioner was in any way 
misled.” 


13. Mr. Lall appearing on behalf 


of the appellant however, tried to persu- 


ade me to follow the minority judgment 
of Ray, C. J. in AIR 1950 Orissa 125 (EB) 
(supra), but in view of various decisions 
referred to above, I am not inclined to 
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ibs with the minority view of Ray, 


14. After a careful consideration 
of all the decisions referred to above, in 
my judgment the contentions of learned 
counsel for the appellant cannot be az- 
cepted. In the circumstances of the case, 
I am constrained to answer question No. 
(i) by holding that the decree would be 
deemed to have borne llth July, 1952 as 










drawn up and signed on 12-10-63. On 
the above findings, the execution levied 
by the decree-holder-appellant was obvi- 
ously time-barred according to the provi- 
sions of Article 182 of the Act. The im- 
pugned order of the learned Subordinate 
Judge has. therefore, got to be main- 
tained. 


15. In the result, thè appeal is 


dismissed and the order is upheld. In the | 


circumstances of the case, however, there 
will be no order as to costs. 
Appeal dismissed, 
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, U.N. SINHA, J. 

Baijnath Prasad and others, Peti- 
fioners v. Mansa Mahto and after him 
Moti Mahto and others, Opposite Parties. 

Civil Revn. No. 447 of 1969, D/- 8-5- 
1970, from order of H. N. Sahay, Munsif, 
Giridih, D/-` 20-3-1969. 

Civil P. C. (1908), S. 151 — Court has 
inherent power to restore suit dismissed 
by mistake for default of appearance on 
date fixed for disposal of interlocutory 
matter where O. 9 or O. 17 does not apply. 
{X Ref.—C.P.C. O. 9, Rr. 3, 4 and O. 17, 
R. 2). (Para 3) 

Where an injunction matter in a suit 
and not the suit itself is adjourned for 
-disposal but the court through mistake 
dismisses the suit itself on the adjourned 
hearing for non-appearance.of both par- 
ties, the court has inherent power under 
S. 151 to restore the suit to the file on 
application by the plaintiff. The fect 
that the order of dismissal could be re- 
vised or reviewed under O. 47 would not 
stand in the way. Neither O. 9 nor O. 17 
is attracted to such a case. ‘(Para 3) 


Mahendra Prasad Pandey, for Peti- 
fioners; R.. S. Chatterji, and Narayan 
Singh, for Opposite Parties. 

ORDER :— This application has been 
filed by the plaintiffs of Title Suit No. 
525 of 1967, which had been dismissed 
by the trial court, on default, on the 8th 
March, 1968. The plaintiffs thereafter 
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any way misled because the decree was’ 


‘both the parties to the suit, 


A.I. R. 


filed an application under Section 151 of 
the Code of Civil Procedure for restoring 
the suit, which application has been dis- 
missed by the impugned order, 


2. In substance, two complaints 
have been made on behalf of the plain- 
tiffs, to the effect, that on the 27th Feb- 
ruary, 1968 whatever matter had come 
before the court had been adjourned to 
some date beyond the 8th March, 1968, 
and by interpolation that date was con- 
verted into 8th March, 1968, when the 
entire suit was dismissed for default. 
Secondly, it is urged that the matter 
which had come for consideration before 
the trial court on the 22nd January, 1968 
was an injunction matter, which was be- 
ing postponed, and, therefore, on the 8th 
March, 1968 really the injunction matter 
had come for decision and the suit itsel£ 
should not have been dismissed for de- 
fault. It may be mentioned that on the 
8th March, 1968 no party was present 
before the Court. 


3. Learned counsel for the con- 
testing opposite parties has argued that 
the suit had come for disposal before the 
Court on the 8th March, 1968 and that 
there was no question of any interpola- 
tion in the ordersheet and, therefore, the 
suit had been rightly dismissed on the 
8th March, 1968. It is also urged that 
‘the order of the 8th.March, 1968 was an 
Por aanle order and the application filed 
under Section 151 of the Code of Civil 
Procedure was not maintainable and in 


‘any case, it was filed beyond time, as it 


had been filed on-the 15th May, 1968. 
Having heard the learned counsel for the 
parties, I do not think that it is possible 
at this stage and on the materials on . re- 
cord to come to any concluded opinion as 
to how certain corrections appear on the 
ordersheet. A correction appears in Order 
No. 12 and another correction appears in 
Order No. 15 and the applicants’ griev- 
ance is about a correction appearing in 
Order No. 16, the argument of the learn- 
ed counsel for the petitioners to the 
effect that the suit itself should not have 
been dismissed on the 8th March, 1968 
appears to be a valid argument. Order 
No. .12 indicates that the injunction mat- 
ter was adjourned to the 13th December, 
1967. This word’ ‘injunction’. appears to 
be penned through now. Nowhere Order 
No. 14 dated the 22nd January, 1968 
states that the injunction matter was ad- 
journed to the 14th February, 1968. It 
appears that on the next two dates the 
learned Munsif was absent and the Mun- 
sif in charge recorded orders to the effect 
that the case was being adjourned for 
disposal. Actually, the injunction matter 
was being postponed. Therefore, when 
the learned Munsif returned on the 8th 
March, 1968 he was really to deal with 
the injunction matter, and in absence of 
he should 


` 


1971 


have disposed of the injunction mater as 
not having been pressed. The suit itself 
should not have been dismissed. In the 
impugned order it has been mentioned 
that even if the injunction matter had 
been adjourned to the 8th March, 1968, 
the plaintiffs should have gone u> in 
revision against the order dated tha 8th 
March, 1968, or they should have filed 
an application for review. But, in my 
opinion, if by mistake of Court, the suit 
had been disposed of when the irjunc- 
tion matter should have been disposed of, 
it was open to the plaintiffs to aprly to 
the Court under Section 151 of the Code 
of Civil Procedure, drawing the atten- 
tion of the Court to the mistake. I do 
not think that the application oi the 
plaintiffs could have failed on the ground 
that the order dated the 8th March, 1968 
was revisable or that it could have been 
reviewed under Order XLVII of the Code 
of Civil Procedure. I do not think that 
in the circumstances of the case Order IX 
has any application, nor has Order XVII 
as contended by learned counsel fo- the 
opposite party. Once it is held that only 
injunction matter was to be disposed of 
n the 8th March, 1968, neither Order IX 
nor Order XVII of the Code was attract- 
ed. Therefore, this application mus: be 
allowed and the impugned order is set 
aside. The trial court should now pro- 
ceed with the title suit from the staze at 
which it was on the 8th March, 1968, 
namely. after rejection of the injunction 
matter for non-prosecution. It is made 
clear that this Court has not interfered 
with the order of the trial court impliedly 
dismissing the injunction matter. In the 
circumstances of the case, there wil: be 


no order for costs. 
Application allcwed. 





AIR 1971 PATNA 261 (V 58 C 43) 
U. N. SINHA AND S. SARWAR ALI, JJ. 


Basudeo Tiwary, Petitioner v. Shree 
Bagun Sumbrui and others, Respondents. 


Civil Writ Jurisdiction Case No. 1335 
of 1970, D/- 2-9-1970. 


Motor Vehicles Act (1939), S. 43 (3) 
(i) and (xxi) Proviso (as added in 1969) 
and S. 64-A (as amended in Bihar) — 
Bihar Motor Vehicles Rules (1940), R. 68 
»-—Minister for Transport can vary permit. 


Regional Transport Authority has 
power to vary and extend the toute 
mentioned in the stage-carriage permit 
which was granted before coming into 
force clauses (i) and (xxi) Proviso. of 5. 48 
(3) added by the Amendment Act of 1969. 
The question is not of varying the ccndi- 
tions of permit but of varying the permit 
jtself as envisaged under R. 68(a) of Eihar 
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Motor Vehicles Rules. This power to 
vary permit and extend the route can be 
exercised by the Minister of Transport 
acting under Section 644 as amended in 


Bihar. AIR 1968 SC 748, Rel. on; AIR 
1964 Mad 136, Disting. (Para 3) 


Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 748 (V 55) = 
(1968) 2 SCR 14, Sri Ram Vilas 
Service Ltd. v. M/s. Raman and 7 
Raman Private Ltd. 3 

(1966) AIR 1966 SC 459 (V 53) = 

` (1966) 1 SCR 367, Ishverlal Tha- 
korelal v. Motibhai Nagjibhai 3 

(1964) AIR 1964 Mad 136 (V 51) = . 
ILR (1964) 1 Mad 283 (FB), Natesa 
Mudaliar v. Sri Dhanapal Bus 
Service Private Ltd. 


Basudeva Prasad, Radha Mohan Pra- 
sad and Narendra Prasad end Mrs. Sudha 
Rani Jaiswal, for Petitioner; J. C. Sinha, 
Shreenath Singh (Standing Counsel), L. 
M. Sharma and A. K. Choudhary, for 
Respondents. 


U. N. SINHA, J.:— The petitioner 
has filed an application under Article 226 
of the Constitution of India, praying that 
the order incorporated in annexure 3/a 
be quashed by a writ of certiorari. This 
order had been passed by the Minister 
of Transport, Bihar . on the 14th May, 
1970, acting under Section 64-A of the 
Motor Vehicles Act (Bihar Amendment). 

2. The relevant facts stated in the 
application are as follows: The petitioner 
holds a stage carriage permit for the 
route Arrah-Buxar, valid up to the 31st 
May, 1971. Respondent Ne. 2 to the writ 
application is said to have a stage carri- 
age permit for the route Piro-Behea, and 
during the currency of his permit, he 
applied for extension of the route from 
Behea to Buxar. It is said that the route 
Piro-Behea is of 18 miles and the exten- 
sion prayed from Behea to Buxar was 
for an extra 32 miles. It is stated that 
the petitioner-and others, who were going 
to be affected by the extension prayed 
for, filed objections and on kearing the 
parties, the extension prayed for was re- 
fused by the South Bihar Regional Trans- 

port Authority, Patna, on the 15th Sep- 
tember, 1969.. A copy of this order has 
been incorporated as annexure 1. Res- 
pondent No. 2, thereafter, moved the 
State Transport Authority, and ultimate- 
ly, an order adverse to respondent No. 2 
was passed a copy of which has been 
Incorporated in Annexure 2. Thereafter, 
respondent No. 2 filed an application 
under Section 64-A of the Act, and on a 
consideration of the matter. the impugn- 
ed order was passed by the Minister of 
Transport, granting the extension prayed 
for. The Minister of Transport has held 
that need of the public recuires this ex- 
tension, so that a direct link from Piro 
to Buxar will be established, as had been 
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recommended by the District Magistrate 
of Shahabad. The view of the Minister 
of Transport appears to have been that 
there was heavy passenger traffic on this 
route between Behea and Buxar and the 
existing buses go overcrowded and, there- 
fore, to relieve the traffic congestion, this 
extension ought to be granted to the pre- 
sent respondent No. 2. 


3. The main point argued by 
learned counsel for the petitioner chal- 
lenging the very jurisdiction of the Minis- 
ter of Transport to pass the order in 
question is based on Section 48(3) (xxi) 
of the Motor Vehicles Act. It is contend- 
ed that power to grant extension of an 
existing permit is limited to 24 kilometres 
only, as mentioned in the proviso under 
clause (xxi) of Section 48(3) of the Act, 
in order to appreciate the contention 
raised in this case, Section 48(3) (xxi) of 
the Motor Vehicles Act is quoted below: 

Section 48(3)— “The Regional Trans- 
port Authority, if it decides to grant a 
stage carriage permit,. may grant 
the permit for a service of stage 
carriages of a _ specified description 
or for one or more particular stage carri- 
ages and may subject to any rules that 
may be made under this Act attach to 
the permit any or more of the following 
conditions, namely-— 


(xxi) that the Regional Transport 
Authority may, after giving notice of not 
less than one month,— 

(a) vary the conditions of the per- 

it; . 

(b) attach to the permit further con- 
ditions: 

Provided that the conditions specified 
in pursuance of clause {1) shall not be 
varied so as to alter the distance cover- 
ed by the original route by more than 24 
kilometres, and any variation within such 
limits shall be made only after the Re- 
gional Transport Authority is satisfied 
that such variation will serve the public 
convenience and that it is not expedient 
to grant a separate permit in respect of 
the original route as so varied or any 
part thereof;” 

According to learned counsel for the peti- 
tioner. therefore, the er of Trans- 
port acted beyond. the permissible limit 
mentioned in the proviso, quoted above, 
by granting an extension of 32 miles over 
and above the original route from Piro 
to Behea, which covered 18 miles. Ac- 
cording to learned counsel for respondent 
No 2, this provision of law is not attract- 
ed at all on the facts and in the circum- 
stances of the case, inasmuch as the con- 
dition mentioned in clause (xxi) of sub- 
section (3) of Section 48 was not attach- 
ed to the permit of this respondent, 
which is current. For this purpose, the 
original permit of respondent No. 2 has 
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been brought and has been shown to the 
court. On hearing the learned counsel 
for the parties, I am of the view that 
the arguments raised on behalf of the 
petitioner are not valid, based as they 
are on the proviso quoted above. The 
proviso under consideration had been 
brought in force by Central Act No. 56 
of 1969 on the 2nd March, 1970 and clause 
(i) had also come into operation by that 
amendment. This clause reads as follows: 


“q) that the vehicle or vehicles shall 
be used only in a specified area, or on a 
specified route or routes;” 


It appears that the proviso to clause (xxi) 
was incorporated because of the provision 
of clause (i). In the instant case under 
consideration, the permit to respondent 
No. 2 had been granted before 1970 and, 
therefore, no occasion had arisen to attach 
to that permit any condition envisaged 
by clause (i) of sub-section (3) of Section 
48 and in fact, no condition envisaged 
by this clause was attached, as is clear 
irom the permit. Therefore, in the in- 
stant case, the proviso to clause (xxi) is 
also not attracted. The question that 
now arises is as to the validity or other- 
wise of the extension granted from Behea 
to Buxar, apart from the consideration of 
the proviso to clause (xxi). According to 
learned counsel for the petitioner, if 
elause (i) of Section 48(3) and clause (xxi) 
of the same sub-section are not relevant, 
then there was no question of any exten- 


. sion of the current permit from Behea 


to Buxar. According to the learned coun- 
sel, the question of exercise of power to 
extend a particular route can only arise 
if a condition as to the route has been 
incorporated in the permit and not other- 
wise. In my opinion, this contention is 
also not borne out by law. . Under Rule 
68 of the Bihar Motor Vehicles Rules, 
upon an application made by the holder 
of a permit the Regional Transport Au- 
thority may, at any time, in its discre- 
tion, vary the permit, subject to the pro- 
visions of the sub-rules under that Rule. 
Rule 68 of the Bihar Motor Vehicles Rules 
reads thus:— 

“68. Permit—variation of—- (a) upon 
application made in writing by the holder 
of any permit, the Regional Transport 
Authority may at any time, In its discre- 
tion. vary the permit or any of the con- 
ditions thereof subject to the provisions 
of the following sub-rules. 

(b) where a representation has been 
made by any person in connection with 
the grant of a stage carriage permit or a 
public carrier’s permit under sub-section 
(1) of Section 47 or Section 55 of the 
Act, the Regional Transport Authority 
shall not, subsequent to the issue of the 
permit, vary the permit or any condition 
thereof in a manner prejudicial to any 
person by whom such representation has 


197] 


been made, unless the said authori-y has 
afforded such person a reasonable eppor- 
- tunity of making a representation in res- 
pect of the proposed variation of th2 per- 
mit or any condition thereof. 

(c) Notwithstanding the provisions of 

sub-rule (b) a Regional Transport Autho- 
rity may vary any stage carriage permit 
or any public carrier’s permit withcut af- 
fording any person an opportunity of 
making a representation if, in the opinion 
of the Regional Transport Authority, the 
presentation made by such person in res- 
pect of the issue of or of the renewal of 
the permit was frivolous or vexatious or 
if the variation of the permit or any con- 
dition thereof is in aczordance with any 
particular or general direction-issuzd by 
the State Transport Authority under sub- 
section (4) of Section 44 of the Act or 
involve a question of principle which has 
already been decided by a ruling of the 
Regional Transport Authority or of the 
State Transport Authority which has not 
been modified upon appeal.” 
In the instant case we are not concerned 
with the varying of any of the concitions 
of the permit envisaged in Rule 68(a) for 
the reasons already given and we are 
concerned only with the question of the 
power of the Regional Transport 4.utho- 
rity in varying a permit. It is clear from 
Rule 68 that the Regional Transport Au- 
thority has power to vary the particular 
permit of respondent No. 2 from Piro to 
Behea and make it a permit from Piro to 
Buxar. If the Regional Transpor: Au- 
thority had this power, the authorities to 
whom the Regional Transport Authority 
was subordinate had also co-extensive 
power, and in this case, the Minister of 
Transport purporting to act under Sec- 
tion 64-A of the Act has exercisec his 
power in varying the permit by adding 
the route from Behea to Buxar. Learned 
counsel for respondent No. 2 has reberred 
to a decision of their Lordships of the 
Supreme Court in the case of Sri Ram 
Vilas Service Ltd. v. M/s. Raman & 
Raman Private Ltd., reported in AIR 1968 
SC 748. 


In my opinion, the arguments cf the 
learned counsel for respondent No. 2 
©- based on the case of Sri Ram Vilas Ser- 
vice Ltd., are sound and they mus; be 
accepted, Their Lordships of the Supreme 
Court were dealing with the Motor Vehi- 
cles Act, 1939 as amended by Madras Act 
111 of 1964 and under sub-section 13) of 
Section 48, as amended, the Regional 
Transport Authority could attach -o a 
permit any one or more of the cond-tions 
mentioned thereafter. Under clause (xxi) 
of sub-section (3) of Section 48 of that 
Act the Regional Transport Authority 
could make certain variations ment.oned 
therein, one of which was extension of 
the distance by not more than 24 kilo- 
metres, The relevant provisions of Sec- 
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tion 48 of the Act. as amended in Madras, 
have been quoted by their Lordships of 
the Supreme Court and so they are not 
quoted by me here. Their Lordships 
having looked into the permit in question 
in that case, came to the conclusion that 
condition. No. (xxi) of that sub-section 
was not attached to that permit. On such 
conclusion their Lordships stated thus:— 


“It seems to us that the High Court 
erred in holding that Section 48(3) (xxi) 
of the Act as amended ky itself gave 
power to the Regional Transport Autho- 
rity to vary the route within certain 
limits. This power, in our view, would 
be exercisable only if a condition to that 
effect is put in the permit. In the case 
of the appellant we saw the permit and 
what it contained was a condition similar 
to the condition mentioned in Section 48 
(3) (xxi) before its amendment by Act 
111 of 1964. Therefore, for the purpose 
of this appeal we must treat S. 48(3) (xxi) 
as amended as non-existent. If S. 48(3) 
(xxi) as amended, is treated as non-exist- 
ent, then there can be no difficulty in 
coming to the conclusion that no limita- 
tion had been placed on the powers of 
the Regional Transport Authority in res- 
pect of the grant of applicetions for varia- 
tions of the route. The order of the Re- 
gional Transport Authority cannot there- 
fore. be challenged as being beyond its 
jurisdiction. 

Another guestion that was debated 
before us was whether Rule 208 of the 
Madras Motor Vehicles Rules extracted 
above, confers powers on a Transport 
Authority to vary permits or whether it 
is merely a procedural rule. It seems to 
us that as the Act stands at present, Rule 
208 does not confer power on a transport 
authority to vary all kinds of permits or 
conditions attached therein. This power 
is exercised on an application made in 
writing by the holder of any permit.” 


The conclusions of their Lordships of the 
Supreme Court apply in equal force to 
the instant case, as the amendment in 
Section 48(3) by incorporating clauses (i) 
and (xxi) came into existence Jong after 
the current permit had been granted to 
respondent No. 2 and at that time there 
was no question of attaching any condi- 
tion envisaged under clause (i). Rule 68 
of the Motor Vehicles Rules is in terms 
of Rule 208 of the Madras Motor Vehicles 
Rules, which Rule has also been quoted 
by their Lordships. Identical words 
occur in Rule 208(a) of the Madras Motor 
Vehicles Rules under which a Transport 
Authority can vary a permit or any of 
the conditions thereof subject to the pro- 
visions of sub-rule (b). Therefore, if 
the permit has been varied in the instant 
case under the power granted under Rule 
68 of the Bihar Motor Vehicles Rules, no 
illegality has been committed by the 
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Minister of Transport. Learned counsel 
for the petitioner has relied upon the 
case of S. V. Natesa Mudaliar v. Sri Dhan- 
pal Bus Service Private Ltd., reported in 
AIR 1964 Mad 136 (FB), and has referred 
to the majority view that route in regard 
to a stage carriage permit is not a condi- 
tion of permit. -In my opinion, that ques- 
tion does not arise in the instant case, as 
we are not concerned with any action 
taken under the proviso to clause (xxi) 
of Section 48(3) of the Act, after clause 
(i) thereof had come into existence. The 
order of the Minister of Transport does 
not amount to an alteration of the condi- 
tion of a permit within the meaning of 
the proviso as it now exists arid it is 
clear that he had exercised’ his power 
falling within Rule 68 of the Bihar Motor 
Vehicles Rules. Learned counsel for the 
petitioner has also referred to the case of 
Ishverlal Thakorelal v. Motibhai Nagji- 
bhai, reported in ATR 1966 SC 459 and 
has drawn our attention to what their 
Lordships of the Supreme Court have 
stated about the function of a proviso. 
For the reasons already given above, it is 


not necessary to deal with this matter any 


further, as no question of interpretation 
of the proviso to clause (xxi) of Section 
48(3) arises. 

4. In my opinion, no infirmity has 
been shown, for quashing the order in- 
corporated in annexure 3/a of the writ 
application. The application must fail and 
it is dismissed. In the circumstances of 
the case, there will be no order for costs. 

S. SARWAR ALI, J.:— 5. I agree. 

Writ petition dismissed, 





‘AIR 1971 PATNA 204 (V 58 C 44) 
S. N. P. SINGH-AND KANHATYAJI, JJ. 

M/s. Shaw Brothers, Petitioners v- 
N. B. Sinha and others, Opposite Parties. 

Civil Writ Jurisdiction Case No. 1140 
of 1968, D/- 4-11-1970. 

(A) Bihar and Orissa Excise Act (2 
of 1915), S. 90 (7) — Rules framed 
under — Bihar and Orissa Excise Rules, 
R. 106 — Validity — Rule is not ultra 
vires S. 90(7). 


R. 106 is not ultra vires S. 90(7). The 
licence fee being a charge for a special 
service rendered to a licensee and being 
supposed to be based on the expenses in- 
curred by Government in rendering the 
service, It is obviously difficult for the 
Board of Revenue to calculate the cost of 
service to a particular licensee from time 
to time and therefore, it is left to the 
Commissioner of Excise to determine the 
fee from time to time as the cost of ser- 
vice to be rendered increased or decreas~ 
ed. The Board of Revenue has made 
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the rule prescribing the manner for fix- 
ing the license fee for the sale of foreign 
liquor. If S. 90(7) would have enjoined 
on the Board only to make rules pres- 
cribing the license fee then the question 
whether the Board could delegate its 
powers to the Commissioner or not or 
whether the delégation is or is mot ‘within 
permissible limit would have been a rele- 
vant. point for consideration. (Para 5) 

©) Bihar and Orissa Excise Act (2 of 
1915), S. 90 — Rules framed under — 
Bihar eet Orissa Excise - Rules, 
Rr. 106, 2(c) — Word “Commissioner” in 


R. 106 mean “Commissioner ‘of Excise” 
and pot the “Commissioner of a Divi- 
sion.” (Para 6) 


(C) Bihar and Orissa Excise Act (2 of 
1915), Ss. 22, 2(13) (iv), 2 (12a) — Grant 
of exclusive privilege of manufacture and . 
sale of intoxicating drugs under S. 22 — 
Foreign liquor though “is intoxicant”’ 
within S. 2(12a) does not come within 
definition of “intoxicating drug” in S. 2 
(13) (iv) — Grant of license fer sale of 
foreign liquor — Absence of notification 
by State Government. declaring foreign 
liquor to be “intoxicating drug” — Grant - 
of license does not amount to grant of 
exclusive privilege within S. 2 ` 

: . (Para 8) 


(D) Bihar and Orissa Excise Act (2 of 
1915), S. 90 — Rules -framed under — 
Bihar and Orissa Excise Rules, R. 106 — 
Fee for license for sale of foreign liquor 
— It is fee and not tax. 


The wholesale licensees enjoy special 
benefit or privilege and there is -a quid 
pro quo element and as such the levy of 
license fee imposed on them is not a tax. 
The mere fact that the license fees col- 
lected have merged into the consolida- 
tion fund of the State is not conclusive 


. to show that quid pro quo elment is 


absent. Since the licensees are not affect- 
ed by levy of license fee as the burden 
ultimately passes on the consumer, they 
are not entitled to make a_ grievance 
about the increase in the lizense fee. 
Case law discussed. (Paras 9. 10, 11) 
Cases Referred: Chronological Paras 
(1966) C. W. J. C. No. 887 of 1965, 

D/-. 14-10-1966 (Pat), Indian Mica 

and Micanite Industries Ltd. v. 

State of Bihar 5 
(1961) ATR 1961 SC 459 (V 481 = 

(1961) 2 SCR 537, Hingir Ram- 

pur Coal Co., Ltd. v. State of ` 

Orissa ka 
(1954) ATR 1954 sc 282; iv 41) = 

1954 SCR 1005, Commr. Hindu. 

Religious Endowments. Madras v. 

Sri-Lakshmindra Thirtha ny 

Swamiar 7, 7 
(1954) AIR 1954 SC 388 (V 41) = 

1954 SCR 1055, Ratilal Pana- 
- chand Gandhi v. State of Bombay, kA 
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(1954) ATR 1954 SC 400 (V 41) = 
1954 SCR 1046, Sri Jagannath 
Ramanuj Das v. State of Orissa 7 


Ramanugrah Prasad, for Petition=rs} 
Tara Kant Jha, for Opposite Parties. 

S. N. P. SINGH, J.:— In this applica- 
tion under Articles 226 and 227 of the 
Constitution the petitioners, M/s. Shaw 
Brothers, have challenged the validity of 
the order of the Commissioner of Exdse, 
Bihar (opposite party No. 2), as intimeted 
to the petitioners by the Superintencent 
of Excise (opposite party No. 1) by Memo 
No. 177(10)E, dated the ist of February, 
11968, a copy of which has been made 
Annexure “1” to the application, and the 
order dated the 30th of July, 1968, passed 
by the Board of Revenue, Bihar, in 3x- 
cise Case No. 85 of 1968, a copy of which 
has been made Annexure “9” to the ap- 
plication. The petitioners have made a 
prayer for quashing the aforesaid two 

orders by an appropriate writ. 


2. The petitioners are wholesale 
dealers in foreign liquor and they holi a 
license for sale of foreign liquor (over- 
seas and India made) to the trade, that 
fs, other licensed dealers. The petitiorers 
are required to pay fee annually for the 
license granted to them. By annexure 
‘T? to the application, the Superintend=nt 
of Excise, Patna, directed the petitioners 
to deposit a sum of Rs. 13,840/- as the 
amount of license fee for the year 1667- 
68. As stated in the application, the 
petitioners paid the license fee as demand- 
ed but they sent a letter of protest to 
the Superintendent. of Excise (opposite 
party No. 1) on the 9th of February, 
1968. A copy of the said letter has been 
made Annexure “2” to the applicatibn. 
Subsequently on the 2nd of April, 1£68, 
the petitioners filed a writ application in 
this Court which was numbered as C. W. 
J. C. 230 of 1968.° That application was 
permitted to be withdrawn on the 4th of 
April, 1968, with the following observa- 
tion. 

“The petitioners’ main contention is 
that the fee has been so steeply enhane2sd 
as to become a tax and not a fee. He 
urged that the amount collected is quite 
disproportionate. to the services rendered. 
This is primarily a question of fact. The 
petitioners may raise this point before 
the Board, whether in revision or appzal 
according to Jaw, where both parties vill 
get ample opportunity to lead evidemce 
to show that the rate of levy on account 
of its steep enhancement has ceased to 
be a fee and has become a tax. In vizw 
of this observation Mr. Ramanugrah Pza- 
sad wants to withdraw. this writ. Permit- 
ted to be withdrawn.” 

Thereafter the petitioners moved he 
Board of Revenue by filing a petition in 
revision under Section 8(3) of the Bikar 
and Orissa Excise Act, 1915 (hereafter to 
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be called “the Act”). The Member, Board 
of Revenue, called for a report from the 
Commissioner of Excise on the various 
points raised by the petitioners in their 
revisional application. On receipt of the 
report from the Commissioner of Excise, 
the Member, Board of Revenue, heard 
the counsel appearing for the petitioners 
and ultimately by the order dated the 
30th of July, 1968 (Annexure 9) rejected 
the application holding that the fees de~ 
manded by the Superintendent of Excise, 
under the orders of the Commissioner of 
Excise, are perfectly valid. The peti- 
tioners thereafter filed the present writ 
application under Articles 226 and 227 of 
the Constitution on the 15th of Novem- 
ber, 1968. 


3. In order to appreciate the con- 
tentions which have been raised by learn- 
ed counsel appearing for thə petitioners, 
it is necessary to refer to the relevant 
provisions of the Act and the Rules. “In- 
toxicant”, as defined by sub-section (12a) 
of Section 2 of the Act, ‘means any 
liquor or intoxicating drug”. “Liquor” 
has been defined in sub-section (14) of 
Section 2 and it “includes all liquids- con- 
sisting of or containing alcchol. such as 
spirits of wine, spirit, wine, fermented 
tari, pachai and beer, and also unferment- 
ed tari, and also any other substance 
which the State Government may, by 
notification, declare to be liquor for the 
purposes of this Act”. As provided under. 
Section 20 of the Act, a license is requir- 
ed for the sale of intoxicant. Section 38 
of the Act lays down as follows: 

“38. Fees for terms,- conditions, and 
form of, and duration of, licenses, per- 
mits and passes:— (1) Every license, per» 
mit or pass granted under this Act—— 

(a) shall be granted— 

p (i) on payment of such Zees (if any), 
ani 

(ii) subject to such restrictions and 
on such conditions, and 

(b) shall be in such form and contain 
ae particulars, as the Board may 


ech Every license, permit or pass 
under this Act shall be granted for such 
period (if any) as may be prescribed by 
rule made by the State Government 
under Section 89, clause (e).” 
Under Section 90 of the Act the Board 
has been authorised to make rules with 
regard to various matters mentioned in 
the section. As provided under sub-sec- 
tion (7) of Section 90, the Board has been 
authorised to make rules ‘for prescrib- 
ing the scale of fees or the manner of 
fixing the fees payable in respect of any 
exclusive privilege granted under Sec- 
tion 22 or any license, permit or pass 
granted under the Act or ir. respect of 
the storing of any intoxicant’’. By notifi- 
cation dated the 29th of April, 1919, the 
Board made the rules in exercise of tha 
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powers conferred upon it by Section 90 
of the Act. The relevant rule relating to 
the fee for a license for the sale of for- 
eign liquor to the trade is Rule 106 and 
it reads as follows: 

: “The fee for a license for the sale 
of foreign liquor to the trade shall be 
fixed in each case by the Commissioner 
on the recommendation of the Collector 
and shall not be less than Rs. 36/- per 
annum payable im advance. A trade 
licensee shall sell only to licensed dealers, 
troops or military bodies and not to the 
public.” 

ao The above rule was substituted in place 
.of the previous rule by Board’s notifica- 
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of March, 1952. Rule 107 prescribes the 
fees for all sales of foreign liquor to the 
public under a retail license and it reads 
as follows: 

“The fees for all sales of foreign W- 
quor to the public under a retail license 
for consumption ‘on’ or ‘off the premises 
or both or under a hotel or a staging dak 
bungalow license: or under a restaurant 
or hotel bar license, or a bar license for 
theatre or other places of public resort 
and entertainment or under a railway 
refreshment room ‘on’ or ‘off or both 
or dining car or steamer license or a 
license for sale by a Co-operacive Society 
or Association shall be assessed monthly 


tion No 23-I of 1952-53, dated the 24th on the actual sale according to the follow- 
(Contd. on Col. 2) ing scale:— 
` Rs- a. p- 
(1) Spirits, wines, liquors, eordials ete. l- 8& 0 per quart bottle 
of all kinds Or 
0- 0- 0 per bulk Gallon. 
(2) Beer, stowt and other fermented 0- 6 O per quart bottle 


liquors 
i 2 


Exception—- Beer, stout and other 
fermented liquors sold to army, recog- 
-nised officers and sergeants’ messes, shall 
not be taxed. Sales to individual mem- 
bers of the army are not so exempted. 

Each licensee shall submit a state 
ment in the form prescribed to the Super- 
intendent of Excise by the 7th of the 
month following that to which the state- 
ment relates and shall also deposit simul- 
taneously the license fee calculated on 
the consumption of the month according 
to the scale. At the time of issuing the 
licence and advance fee equivalent to 
two months’ fees calculated on the aver- 
age consumption of the last nine months 
of the year preceding that for which the 
license is granted shall be realised. 

The advance fee shall be adjusted 
with the license fees of February and 
March.” 

4. Mr. Ramanugrah Prasad, learn- 
ed counsel appearing for the petitioners, 
challenged the vires of Rule 106 on the 
following grounds, namely, (1) that the 
Board has got no power under S. 90(7) 
of the Act to delegate its functions of 
fixing the scale of license fee to any 
other officer and (2) that even if it be 
held that the Board has such a power, 
the delegation to the Commissioner under 
Rule 106 is’ excessive because the Board 
has fixed only the minimum and the 
maximum has been left to be fixed by the 
Commissioner without providing any 
guideline or criterion for the fixation of 
the maximum fee. Learned counsel fur- 
ther raised the contention that the pro- 
gressive increase in the fee from year to 
year is in essence a tax in the guise of a 
fee. 

5. The contention of learned coun- 
sel appearing for the petitioners that 


or 
4 0 perbulkk Gallon. 


Rule 106 of the Rules framed by the 
Board is ultra vires of Section 90(7) of 
the Act does not appear tc be sound. 
Section 90(7) of the Act empowers the 
Board to make rules either for prescrib- 
ing the scale of fees or for the manner of 
fixing the fees in respect of, inter alia, 
any license granted under the Act. 

providing in Rule 106 that the license fee 
for the sale of foreign liquor to the trade 
shall be fixed in each case by the Com- 
missioner on the recommendetion of the 
Collector and shall not be less than 
Rs. 36/~ per annum payable in advance, 
the Board has made rule prescribing the 
manner for fixing the license fees for 
the sale of foreign liquor to the trade. 
If Section 90(7) of the Act would have 
enjoined on the Board .only to make rules 
prescribing the license fee then the ques- 
tion whether the Board could delegate 
its powers to the Commissioner or not 
would have been a relevant point for 
consideration, It would also have been 
relevant for consideration whether the 
delegation to the Commissioner under 
Rule 106 is within permissible limit or 
is excessive. The license fee being a 
charge for a special service rendered to 
a licensee and being supposed to be based 
on the expenses incurred by Government 
in rendering the service, it was obviously 
difficult for the Board to calculate the 
cost of service to a particvlar licensee 
from time to time and, therefore, it was 
left to the Commissioner of Excise to 
determine the fee from time to time ac- 
cording as the cost of service to be ren- 
dered increased or decreased. For the 


foregoing reasons, I hold that Rule 106). 


of the Rules framed by the Board is not 
ultra vires of Section 90(7) af the Act 


a” 
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6. Mr. Ramanugrah Prasad had 
alternatively put forward the argument 
that as provided under Rule 106 the 
Commissioner of a Division is to fix the 
license fee for the sale of foreign liquor 
to the trade on the reccmmendation of 
the Collector but in the case of the peti- 
tioners the license fee has been fixed by 
the Commissioner of Excise and not by 
the Commissioner of the Division anc as 
such the demand of Rs. 13,840/- as the 
license fee on the basis of Annexure ‘T 
is not legal. There is no substance in 
this contention also. The word ‘Commnis- 
sioner’, as used in the Rules framed by 
the Board, in exercise of the powers con- 
ferred upon it by Section 90 of the Act, 
has been, defined in clause (c) of the Fle 
2 and it means “the Commissioner of 
Excise and Salt”. The word ‘“Commis- 
sioner”, therefore, occurring in Rule 106 
must mean the Commissioner of Excise 
and not the Commissioner of a Division. 


7. The broad distinction between 
a fee and a tax has been explained by 
their Lordships of -the Supreme Court in 
a number of decisions. The leading case 
on the point is the case of The Commis- 
sioner, Hindu Religious Endowments, 
Madras v. Sri Lakshmindra Thirtha 
Swamiar, ATR 1954 SC 282. In that case 
% was pointed out that— 

eee The distinction between a 
tax and a fee lies primarily in the fact 
that a tax is levied as a part of a common 
burden, while a fee is a payment for a 
special benefit or privilege. Fees corfer 
a special capacity, although the special 
advantage, as for example, in the case of 
registration fees for documents or marri- 
age licences, is secondary to the primary 
motive of regulation in the public irte- 
rest, vide Findlay Shirras on ‘Science of 
Public Finance’, Volume I, page 202. Pab- 
lic interest seems to be at the basis of all 
impositions, but in a fee, it is some soe- 
cial benefit which the individual receives. 
As Seligman says, it is the special ben=fit 
accruing: to the individual which is the 
reason for payment in the case of fees; in 
the case of a tax, the particular advantage 
if it exists at all is an incidental result 
of State action, vide Seligman’s Essays 
on Taxation, p. 408. 


If as we hold, a fee is regarded as a 
sort of return or consideration for servi- 
ces rendered, it is absolutely necessary 
that the levy of fees should, on the face 
of the legislative provision, be correlaced 
to the expenses incurred by Government 
fn rendering the services. As indicazed 
in Article 110 of the Constitution, ori- 
narily there are two classes of cases 
where Government imposes ‘fees’ upon 
persons. In the first class of cases, Gov- 
ernment simply grants a permission or 
privilege to a person to do something, 
which otherwise that person would not 
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be competent to do and extracts fees 
either heavy or moderate from that per- 
son in return for the privilege that is 
conferred. 


A most common illustration of this 
type of cases is furnished by the licence ~ 
fees for motor vehicles. Here the costs 
incurred by the Government in main- 
taining an office or bureau for the grant- 
ing of licences may be very small and 
the amount of imposition that is levied 
is based really not upon the costs in- 
curred by the Government but upon the 
benefit that the individual receives. In 
such cases, according to all the writers 
on public finance, the tax element is 
predominant, vide Seligman’s Essays on 
Taxation, page 409, and if the money paid 
by licence holders goes for the upkeep of 
Toads and other matters of general public 
utility, the licence fee cannot but be re- 
garded as a tax. 

In the other class of cases. the Gov 
ernment does some positive work for the 
benefit of persons and the money is taken 
as the return for the work done or ser- 
vices rendered. If the monzy thus paid 
is set apart and appropriated specifically 
for the performance of such work and 
is not merged in the public revenues for 
the benefit of the general public, it could 
be counted as fees and not a tax. There 
is really no generic difference between 
the tax and fees and as said by Seligman, 
the taxing power of a State may mani- 
fest itself In three different forms known 


respectively as special assessments. fees 
and taxes.” i 
The same principle has been reiterated 


in the cases of Ratilal Panachand Gandhi 
v. State of Bombay, AIR 1954 SC 388 
and Sri Jagannath Ramanuj Das v. State 
of Orissa, ATR 1954 SC 400 and the case 
of Hingir Rampur Coal Co. Ltd. v. State 
of Orissa, AIR 1961 SC 459. Thus the 
principle laid down by the Supreme Court 
is that where a levy is imposed for some 
special services rendered or some special 
work done for the benefit of those from 
whom payments are demanded, there is 
an element of quid pro quo and it will 
ordinarily be a fee and not a tax. In the 
case of ATR 1954 SC 388. referred to 
above, their Lordships of the Supreme 
Court pointed out- that two 2lements are 
essential in order that a payment may be 
regarded as a fee. In the first place, it 
must be levied in consideration of certain 
services which the individuals accepted 
either willingly or unwillingly and in the 
second place, the amount collected must 
be earmarked to meet the expenses of 
rendering these services and must not go 
to the general revenue of the State to 
be spent for general public purpose 


In paragraph 24 of the application 
the petitioners have alleged that the pro- 


gressive Increase in the fee from year to 
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year and the. increase of the fee from 
Rs. 6,950/-.for the year 1966-67 to Rs. 
. 113,840/- for the year 1967-68 tend to 
‘make’ ‘the levy an imposition of tax in the 
guise of fee. The petitioners have further 
> alleged that there is no correlation be- 
tween the services rendered or intended 
to be rendered and the fee collected; that 
the money collected has gone into the 
consolidated fund of the State and has 
not been earmarked for any services ren- 
dered or to be rendered to the person or 
elass of persons from whom it is collect- 
ed and thus there is no element of quid 
pro quo. The allegations made 
in paragraph 24 of the applica- 
tion have been answered in para- 
graph 13 of the counter-affidavit filed on 
behalf of the opposite party. It has been 
stated therein that the progressive in- 
crease in the fee has become necessary 
on account of rising prices and consump- 
tion of foreign liquor; that the burden of 
levy is passed on directly to the consumer 
and as such the petitioners are not affect- 
ed by the levy; that the rate of license 
fee levied on the petitioners is only 20 
paise approximately per L.P. litre which 
is very low compared to the rate of duty 
which is levied at the rate of Rs. 26.20 
paise per L.P. litre; that the Excise De- 
partment has to maintain an elaborate 
organisation for the proper control and 
supervision to safeguard the exclusive 
license granted to the petitioners; that 
the cost of maintenance of the staff has 
gone up from year to year and that it 
had increased from Rs. 31,68,270 in the 
herd 1954 to Rs, 56,51,190 in the year 
11968. 


8. According fo the petitioners, 
the grant of wholesale licence is not an 
exclusive privilege granted to the peti- 
tioners because there are other wholesale 
licensees in Patna and several others in 
the district. The petitioners have further 
alleged that no special benefit has been 
conferred upon the petitioners justifying 
progressive increase in the fee year after 
year. According to the petitioners, they 
have not been granted exclusive privilege 
of selling wholesale under Section 22 of 
the Act. In the counter-affidavit filed on 


behalf of the opposite party it has been. 


asserted that the grant of exclusive pri- 
vilege does not imply the monopoly ` of 
the trade but it implies sale to retailers 
without any restriction throughout the 
State The stand taken by the opposite 
party is that the grant of licence to trade 
is a special benefit conferred on the peti- 
tioners by the Excise Department which 
is not enjoyed by others, who do not 
have similar license granted under the 
Act. It has also been stated in the coun- 
ter-affidavit that the exclusive privilege 
as defined under Section 22 of the Act 
does not imply exclusive right for sale 


throughout the State and it does not pre- 
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suppose a monopoly for the guarantee, 
In paragraph 18 of the counter-affidaviti 
it has been stated as follows: 

“The grant of exclusive privilege for 


‘the sale of foreign liquor under Section 


22 of the Bihar Excise Act is a privilege 
conferred on the petitioner.” 


Mr. Ramanugrah Prasad, learned counsel 
appearing for the petitioners, submitted 
that the provisions of Section 22 of the 
Act are not applicable in respect of a 
license for the sale of foreign liquor. 
There is substance in the contention rais- 
ed. As provided under Section 22 of the 
Act, “the State Government may grant 
to any person, on such conditions and for 
such period as it may think fit, the exclu- 


sive privilege— 

(a) of manufacturing, or supplying 
wholesale, or 

(b) of: manufacturing and supplying 
wholesale, or 

(c) of selling whelésale or retail, or 

(d) of manufacturing or supplying 
wholesale and selling retail, or 

(e) of manufacturing and supplying 
wholesale and selling retail, any country 
liquor or intoxicating drug within any. 
specified local area.” 

Sub-section (13) of Section 2 of the Act 
defines "intoxicating drug” as follows: 

“Intoxicating drug” means— 

(i) the leaves, small stalks and flo- 
wering or fruiting tops of the Indian 
hemp plant (Cannabis Sativa L.), includ- 
ing all forms known as bhang, siddhi or 
ganja; 

(ii) charas, that is, the resin obtained 
from the hemp plant, which has ` not 
been submitted to any manipulations 
other than those necessary for packing 
and transport; 

Gii) any mixture, with or without 
neutral materials, of any of the above 
forms of intoxicating drug. or any drink 
prepared therefrom; and 

(iv) any other intoxicating or nar- 
cotic substance which the State. Govern- 
ment may, by notification, declare to be 
an intoxicating drug, such substance not 
being opium, coca leaf, or a manufactur- 
ed drug, as defined in Section 2 of the 
Dangerous Drugs Act, 1930 (2 of 1930).” 


Foreign liquor though covered by the. 
definition of “intoxicant”’ does not come 
within the definition of “intoxicating 
drug”. No notification by the State Gov- 
ernment was produced before us to show. 
that foreign liquor has been declared to 

be .an intoxicating drug under clause (iv) 
of sub-section (13) of Section 2. It is, 

therefore, difficult to accept the state- 
ment made in the counter-affidavit that 
exclusive privilege has been granted to 
me petitioners under Section 22 of the 


ae There can be, 
doubt that the petitioners 


however, no 
as licensees 
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enjoy a special privilege. I may refer in 
this connection to the case of Indian 
Mica and. Micanite Industries Ltd. v. 
State of Bihar, C. W. J. C. No. 8€7 of 
1965 disposed of on 14-10-1966 (Pat). In 
that case the validity of the license fee 
at the rate of Rs. 2/- per gallon (55 paise 
per litre) for possession and import of 
denatured spirit was challenged. While 
considering the question whether the im- 
pugned levy was in essence a fee or a 
tax, a Division Bench of the Court, after 
examining the various provisions oi the 
Rules made by the Board of Rei venue 
under the Act, observed as follows: 

“If the various provisions of the 

rules made by the Board of Revenue 
under the Act are examined in the light 
of the aforesaid principles. I think -t can 
be reasonably inferred that the impugned 
levy is, in essence, a fee and not a tax. 
The provisions of the Act make it clear 
that nò one can possess, transport, import 
or export any intoxicant beyond the pres- 
cribed limit except in accordance with 
‘the licence, permit or pass, the penalty 
being criminal prosecution. Hence, when 
a manufacturer wants to keep ir his 
possession large quantity of denetured 
spirit for a manufacturing purpose, - he 
wants a special privilege or concession of 
immunity from prosecution. For thaz pur- 
pose he begs-to obtain a licence or a 
pass on payment of requisite fees. There 
is thus a quid pro quo element and the 
immunity from prosecution is 
nature of a special benefit or privilege. 
Apart from ‘these circumstances, th2 Ex- 
cise Department have-.to maintain an 
elaborate staff not only for the purpose 
of ensuring that denaturation is done 
properly by the manufacturer but also 
for the purpose of seeing that the subse- 
quent possession of denatured’ spirit in 
the hands either of a wholesale dealer 
or retail seller or any other licensee or 
permit-holder is not misused.” 
On the similar grounds it must be held 
that the petitioners as wholesale licensees 
in foreign’ liquor enjoy a special Lenefit 
or privilege and there is a quid pro quo 
element and as such the levy’ of license 
fee imposed on the petitioners is not a 
tax.. As stated in the counter-affdavit, 
the petitioners cannot prevent. illiciz con- 
sumption of foreign liquor without the 
services of the Excise Department, which 
has a full-fledged organisation af the 
State, District, Sub-divisional and Thana 
levels for the.:prosecution,: detection and 
control over the excise offences including 
those relating to. foreign liquor. 

10. The statement made by the 
petitioners in the application that they 
have reasons to believe that the money 
collected as license fees has gone inzo the 
consolidated fund’ of the State hes not 
been specifically controverted ir the 
counter-affidavit filed by the opposite 
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party. Even if the statement of the peti- 
tioners be accepted as correct, the mere 
fact that the license fees collected have] . 
merged into the consolidated fund: of the 
State will not be conclusive to show that 
quid pro quo element is ebsent as point- 
ed out by their Lordships of the Supreme 
Court in the case of AIR 1954 SC 282. 

11. There is another aspect of the 
matter which may be noticed. As stated 
in the counter-affidavit filed on behalf of 
the State, the petitioners are not affected- 
by the levy of license fee as the burden 
ultimately passes on the consumer. The 
above. statement has. not been denied by 
the petitioners. If the petitioners are not 
affected by the licénse fee demanded 
from them, they are not entitled to make 
a grievance about the increase in the 
license fee. 

12. Having considered all the 
points which were raised by Mr. Ramanu- 
grah Prasad in course of the hearing of 
this application, I find no merit in the 
application. It is accordingly dismissed. 
But in the circumstances, I will make no 
order as to costs. -` 

KANHAITYAJI, J.:— 13. I agree. 

Petition dismissed, 
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N. L. UNTWALIA AND 
G. N. PRASAD, JJ. 
Dharampal Singh and others, Peti- 
tioners v. A. K. Banerji and others; Res- 
pondents. 
Civil Writ Teagh Case No. 959 


of 1969, D/- 4-3-1970 


(A) Land Acquisition Act (1894) (as 
amended by Bihar Act 11 of 1961), S. 6 
(1), Proviso — Local authority — Gram 
Panchayat, 

A Gram Panchayat constituted under 
S. 3, Bihar Panchayat Act, 7 of 1948, is 
a local authority within the meaning of 
that expression in the provisc to S. 6(1) 
of the Land Acquisition. Act. The defini- 
tion of local authority in S. 4(30) of the 
Bihar. and Orissa General Clauses Act 
(1 of 1917) which corresponds to S. 3(31) 
of the Central Act will govern the ex- 
pression used in the proviso. Gram Pan- 
chayat is an authority which is legally 
entitled to control or manage the local 
fund known as Gram Panchayat Fund: 
and hence it is a local authority as defined 
in the General Clauses Act. As such it 
is a local authority for the purposes of 
the proviso also. AIR 1961 Punj 1 (FB), 
Rel. on. ; (Para 5) 

(B) Land Acquisition Act (1894) (as 
amended by Bihar Act 11 of 1961), S. 6(3) 
— Provision is not invalid as contraven- 
ing Art. 31(2) of the Constitution. 
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The section. provides for the declara- 
‘tion of the authority being conclusive 
proof of the existence of public purpose. 
But the existence of public purpose which 
has been made a necessary condition of 
acquisition by Art. 31(2) of the Constitu- 
tion must be established objectively as a 
fact and sub-cl. (a) of cL (5) of that Arti- 
cle cannot obviously save the provision 
it being a post-constitution Jaw. But 
that alone is not sufficient.to. strike it 
down as unconstitutional When. the Col- 
lector initiates 
opportunity must. be given under S. 5-A 
to file objections. . Though’ the: objections 
are decided in the first instance by the 
` Collector it is to be finally decided by the 
Government in exercise of its-revisional 
powers either suo motu or on -application 
by parties and then only the declaration 
under S. 6 follows. -Thus the ultimate 
decision even in regard to public purpose 
is that of the Government. Thus the law 
has provided ample safeguard for the 
person whose land is sought to be ac- 
quired and if he does not apply in revi- 
sion he cannot thereafter say that the 
declaration under S. 6 is not conclusive 
evidence of the fact of public purpose 
stated therein. It is true that in certain 
appropriate cases the question of public 
purpose can be objectively decided by 
the Government suo motu but on that 
account the provision 
constitutionally invalid. AIR 1954 SC 170, 
Referred to; AIR 1968 SC 615, 
guished. k ‘ (Para 8) 


(C) Land ‘Acquisition Act -(1894) (as 


amended by Bihar Amendment Act 11 of- 
1961), S. 17(1) — Urgency decided - by 


Government in 1967 — Fresh ‘notification 


issued by Collector in 1969 in the ab- 


sence of fresh decision by Government is 
bad: — Urgency decided in 1967: cannot 
bo presumed e continue in 1969. i 
_ ` (Para 10) 
0) Land. Acquisition Act (1894) (as 
amended by Bihar Amendment Act 11 of 
1961), S. 17(4).— Proceedings ` initiated 
under S. 4 by Collector — State Govern- 
ment in exercise of power under sub- 
s. (4) cannot dispense 
S. 5-A. (Fara 10) 
(Œ) Land "Acquisition Act (1894), Ss. 
4.and 6 — Notifications signed by Addi- 
tional Collector -- Satisfaction about ex- 
istence of publie necessity stated in noti- 


` fications to be that. of Collector and not 
{Para 11) . 


his — Notifications are bad. 


Cases Referred: Chronological Paras 
(1971) ATR 1971 Pat 167 (V 58) = 
cC. W. J. C. Nos. 604 and 1174 of 
1969. D/- 16-2-1970,. Bokaro and 
Ramgur v. Addl Collector, Ha- 
zaribagh . -7,:8, 1T 
(1968) AiR 1968 SC 615 (V 55) = 
(1968) 2 SCR 117, Ganga Bishnu `- 
v. Calcutta Pinjrapole Society B 


Dharampal Singh v. A. K. Banerji (Untwalia J.). 


proceeding under S. 4- 


cannot . be held . 


Distin- 


requirements of- 
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(1961) AIR 1961 Punj 1 (V 48) = 

ILR (1960) 2 Punj 904 (FB), ; 

Kishan Singh v. State of Punjab 6 
(1954) AIR 1954 SC 170 (V 41) = 

1954 SCR 558, State of West 

Bengal v. Mrs. Bella Banerjee : 8 
-:B. C. Ghose, S. K. Chattopadhyaya, 
D. N. Pandey and Pralay Kumar- Sinha, 
for Petitioners; K. P. Verma, Govt. Advo~ 
cate, ‘for Respondents. 


" UNTWALIA, J.:— The petitioners in 
this writ application claim to be owners 
of land bearing plot Nos. 54 and 56, situ- 
ated in village Lachhu Chak, Police Sta- 
tion Kharagpur, district - Monghyr. 
the first occasion the Additional Collector 
of Monghyr (respondent No. 1) had issu- 
ed a notification under Section 4() of 
the Land Acquisition Act, 1894 (Central 
Act I of 1894), hereinafter called “the 
Act”, as the said ‘section stood: amended 
by the Land Acquisition (Bihar. Amend- 
ment) Act, 1960 (Bihar Act 11 of 1961). 
A copy of this notification dated the 9th 


of. June, 1967. is Annexure T to thè wit. 


application. 

The State Government “had decided 
by an order made on the 24th of May, 
1967, under Section 17(4) of the Act, as 
it stands under the Bihar Amendment, to 


dispense with the provisions contained in - 


Section 5-A of the.Act. The declaration 
thereafter was issued by respondent No. 1 
on the 5th of September, .1967, which was 
published on the 13th of November. 1967, 
under Section 6 of the Act, a- copy of 
which is Annexure ‘1A’. The petitioners 
challenged the validity of the said noti-~ 
fications in C.W.J.C. No. 753 of 1968. 
` Several points were raised in this 
writ case but the notifications were quash- 
ed only onone, point that publication and 
service of the notification issued under 
Section 4(1) of the Act was not made in 
accordance with ‘the requirements of the 
said provision of law as amended by Bihar 
Act, 11-of 1961. No other point was de- 
cided in the judgment.in that case which 
Te delivered ‘on the 26th of February, 
969. 
rr P After the decidon in ‘in CWIC 
No. 753 of 1568, - respondent "No. 1 has 
issued a fresh notification. dated the. 1st 
of July, 1969, under Section 4 of the Act 


. Referring to the decision of the Govern- 
“urgency of the scheme - 


ment as to the ` 
taken in May, 1967. the -provisions of 
Section 5-A--of the Act have been dis- 
pensed with and a declaration under Sec- 
tion 6 of the Act has been made on the 
9th of July, 1969. The notification as also 
the declaration were _published in the 
Bihar Gazette dated - the 23rd: of July, 
1969. It is claimed that -publication in 
other manners had also been made. 

The petitioners are -now lenging 
the validity of the-notification under Sec- 
tion 4 of the Act, a copy of which is An- 
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nexure ‘2’, and the declaration ander 
Section 6 of the Act, a copy of whicœ has 
been filed as Annexure ‘5’ with the sup- 
plementary petition filed by- the pet:tion- 
ers on the 24th of February, 1970. Again 
the petitioners have raised several points 
for the quashing of the two annexures 
aforesaid, namely, -2 and 5, and, since they 
have got to be quashed for the ræsons 
to be stated hereafter on two poins, a 
fresh notification will have to be sued 
by the appropriate authorities. 

If the other points are left undexided, 
the petitioners will raise them agaim. To 
avoid this contingency, full arguments 
were addressed to us by Mr. B. C. Ghose, 
learned Advocate appearing for the peti- 
tioners, and Mr. K. P- Varma, Gorern- 
ment Advocate, on behalf of the Stete of 
Bihar (respondent No. 2). It is necessary 
and expedient to decide all the points one 
way or the other raised before us im this 
writ case. JI, therefore, proceed to state 
and discuss the points one by one and 
decide them for the disposal of this writ 
application. 

3. The first point raised on behalf 
of the petitioners is that the public pur- 
pose mentioned in Annexure ‘2’ is Cffer- 
ent from that mentioned in Annexure ‘P’ 
in that in the latter the purpose memtion- 
ed was construction of bundh and nala 
while in Annexure ‘2’ the purpose men- 
tioned was for protection of the twz ex- 
isting bundhs my opinion, there is 
no substance in this argument. The pur- 
pose is not very differently mentioned in 
Annexure ‘2’ from the one mentioned in 
Annexure 1. Even assuming it to We so, 
it is for the authorities to decide æ to 
what was the existing public purpose 
when. the fresh notification under Sec- 
tion 4 was made in July 1959. It is, how- 
ever, hoped that when another no~=fica- 
tion would be issued after the impwened 
ones in this case have been quashed the 
public purpose for which the lami is 
sought to be acquired would be memtion- 
ed with consistency certainty and preci- 
sion. as far as possible. 

4. The next point urged on tchalf 
of the petitioners is that the land, as stat- 
ed on behalf of the State in the e=rlier 
ease (C. W. J. C. 753 of 1968) as also in 
this case, is sought to be acquired =: the 
instance of Paharpur Gram Panckayaf, 
within the jurisdiction of which the land 
sought to be acquired is situated. The 
compensation money also is to zome 
wholly from the funds of the Gram Pan- 
chayat. In that view of the matte, a 
declaration under Section 6 could mt be 
made because the compensation => be 
awarded for the property sought =» be 
acquired was not to be paid wholky or 
partly out of the consolidated fund ci the 
State or some fund controlled or maraged 
by a local authority within the mening 
of the proviso to sub-section (1) of Sec- 
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tion 6 of the Act as stands amended by 
Bihar Act 11 of 1961. In reply to this 
contention the learned Government Advo- 
cate urged that the compensation was to 
come from the fund controlled and manag- 
ed by the Paharpur Gram Panchayat 
which is a local authority ior the purpose 
of the said proviso. In my opinion, the 
contention put forward on behalf of the 
respondents is well-founded and must be 
HR as correct. 


The Bihar Panchayat Raj Act, 
TR ‘Bihar Act 7 of 1948), was enacted, 
as the preamble indicates, to’ establish 
and develop local self-Government in the 
village communities of the State of Bihar 
and to organise and improve their social 
and economic life. A Gram Panchayat 
is constituted under Section 3 of the Act. 
Under Section 6 every Gram Panchayat is 
a body corporate. The functions of the 
Gram. Panchayat are enumerated in Chap- 
ter IIL The compulsory duties of Gram 
Panchayat and the supplementary duties 
enumerated in Sections 14 and 15 would 
show that in respect of the area over 
which they have been assigned jurisdic~ 
tion they have been assigned various 
kinds of duties which are generally per- 
formed by a municipal board in the area 
where a municipality has been constitut- 
ed. Sections 15 and 17 provide for im- 
provement of sanitation and cleansing of 
villages. 


The power of Executive Committee of 
the Gram Panchayat as to public streets, 
waterways and other matters is provided 
in Section 19 and similar other powers 
have been given to the Executive Com- 
mittee in Sections 20 to 23. In Section 24 
control of erection of buildings has been 
vested in the Executive Committee just 
like it is vested in the Municipal Board 
within a Municipality. Violation of the 
directions given in Section 24 has been 
made punishable by a Gram Cutcherry 
under sub-section (3) of that Section and 
the procedure for recovery of fines has 
been provided in Section 25. Under Sec- 
tion 40 of the Act it has seen provided 
that where the Executive Committee of 
a Gram Panchayat requires to carry out 
any purpose of the Act, it shall first nego- 
tiate with the person or persons having 
interest in such land and if the parties 
fail to reach an agreement. the Executive 
Committee may make an application in 
the prescribed form to the Collector to 
acquire the land and the Collector may 
proceed to acquire the land under the 
Land Acquisition Act, 1894. 


Section 41 creates a Gram Panchayat 
fund to the credit of which there shall be 
placed such proceeds of tax and other 
moneys received by the Gram Panchayat 
as may be prescribed. Chapter VI pro- 
vides the machinery of taxation by the 
Gram Panchayat. Chapter VII provides 
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for establishment, powers, duties and pro- 
cedure of Gram Cutcherry and Benches 
thereof. 

It would thus be seen that the Gram 
Panchayat for a particular locality has 
been vested with executive power, judi- 
cial power, power of taxation, power of 
controlling sanitation, erection of build- 
ings etc. I fail to understand what more 
was required to invest the Gram Pancha- 


yat with the character of a local authority.” 


The history of the local Government 
in England is well-known, Local: admin- 
istration before the -nineteenth century 
was primarily of two subjects only. poor 
Jaw and highways. In the nineteenth 
century sprang up by several statutes 
local administration and local G 
ment of various kinds. It now. primarily 
consists in the administration -by locally 
elected bodies of functions conferred on 
them by the Central Government, or 
which have been delegated to them by. 
other local Government bodies statutorily 
empowered to delegate functions. These 
locally elected bodies are constituted as 
_ corporations and as such are legally dis- 
tinct entities from the inhabitants of the 
areas which they govern. 


The Public ‘Health Act, 1875, consoli- 
dated and amended the previous legisla- 
tion concerning public health. -The Local 


Government Act, 1888, set up a new local- 


ly elected administrative body called 
the county. council, 
administrative: business of the county 
justices in quarter sessions. The Local 
Government Act, 1894, set up in every 
rural parish a parish meeting, consisting 


of all the Parliamentary and Local Gov-- 
ernment electors within the parish, The. 


Local Government Act, -1929, transferred 
the functions of poor law authorities to 
county councils and county borough 
councils. 


Act, 1933- (sic). came into operation and 
‘Act which now governs the structure of 
local Government and enacts its machin- 
ery. In India also local authorties have 
been established from time to time. In 
towns the Municipal Act establishes such 
authorities. In villages local authorities 
like the District Board, Local Board ete., 


were established by the Bihar and Orissa’ 


Local Self-Government Act of 1885. 

The Union Boards were — established 
by the Bihar and Orissa Village Adminis- 
tration Act, 1922. Under Section 8 of this 
Act was provided the constitution of 


Union Board and Panchayats. Some judi- 


cial powers were given to some Pancha- 
yats also. Section 49 of Bihar and Orissa 
Act 3 of 1922 establishes ‘Union Fund’ 
for each Union to which were to be cre- 
dited all sums realised on account of the 
tax imposed under Section 46 of the Act 


and all donations and contributions from 


overn- 


. Gram Panchayat fund.. Hence. 


which took over the. 


From ist June 1934 onwards,. 
on the passing of the Local Government 


-chayat Raj Act the definition 


` distinguish the 
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the State Government, the District Board 
or any private person and any sums 
transferred to the Union Board by an 
order under Section 2. Under Section 48 
of the Bihar Panchayat Raj Act a provi- 
sion has been made for continuance of 
taxes levied in any area included in a 
Union Board subsequent to its transfer 
to a Gram Panchayat. 

It would be noticed irom the relevant 
provisions, referred to above, that “the 
Gram Panchayat is a local authority with- 
in the. meaning of clause (30) of Section 4 
of the Bihar and Orissa General Clauses 
Act, 1917, which is. exactly the same as 
clause (31) of Section 3 of the Central 
Act.’ The definition in the.General Clau- 
ees Act.will govern the expression used: 
in the proviso. to sub-section (1) of Sec- 


tion 6 of the Act, as it stands- amended 


under Bihar Act 11 of 1961. This defini- 
tion runs as follows: 

**Local authority’ shall mean a 
Municipal Committee, District Board, or 
any other authority entrusted by any 
Government with, or legally entitled to, 
the control or management of a municipal 
or local fund.” . 


In my opinion, Gram Panchayat is an 


. authority which is legally entitled to con- 


trol or manage the local fund erie as 
it is a 
local authority as defined in the General 
Clauses Act. 


6. Mr. Ghose referred. to the defi- 
nition of ‘local authority’ given in clause 
(i) of Section 2 of Bihar Act 7 of 1948. 
In this definition, besides-the local au- 
thority as defined in the General Clauses 
Act, has been included “any authority 
constituted under any law for the time 
being in force to administer a ‘chaukidari’ 
Fund”. Counsel submitted that the defi- 
nition in the said Act does not include 
the Gram Panchayat. The argument, it 
seems to me, has been advanced in a re- 
verse gear. For the purpose of the Pan- 
of local 
authority’ had to be so given because cer- 
tain provisions were made in that Act to 
Gram Panchayat from 
such local authority as :defined in clause 
ü) of Section 2 of the Act. 

Reference was made by Mr. Ghose 
in this connection to the proviso to Sec- 
tion 15 for the purpose of pointing. out the 


‘distinction between Gram Panchayat and 


local authority as also to such reference 
in. clause (a) to sub-section (2) of Sec- 
tion 33. It would be noticed in that con- 
nection that Gram Panchayat was: being 
established over areas where certain local 
authorities were functioning. Some pro- 


‘visions had to be made to regulate the 


functions of the Gram Panchayat vis-a-vis 
those of such local authorities. It was 
exactly for this purpose that throughout 
the ‘Bihar Panchayat Raj Act a distinction 


-had to be maintained between Gram Pan- 
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chayat and various other local authorities. 
Gram Panchayat could not be taken to 
be a local authority for the purpose of 
the Panchayat Raj Act. But that Goes 
not mean that even if it satisfies all the 
conditions of being a local authority 
under the General Clauses Act, it is no‘. so 
for the purpose of any Bihar Act or the 
Central Act. I have no difficulty in hdd- 
ing that Gram Panchayat is a Iccal 
authority. and the fund for compensation 
of the land sought to be acquired coming 
from this local authority fulfils the re- 
quirements of the proviso to sub-sec- 
tion (1) of Section 6 of the Act. 


I may lend support to the view which 
I have expressed above from the -Full 
Bench decision of the Punjab High Court 
in the case of Kishan Singh v. State of 
Punjab, ATR 1961 Punj 1 (FB), which 
was cited by the learned Governm=nt 
Advocate. Khosla, C.. J. has said at p. 3, 
column 1, that Village Panchayat is a Iccal 
authority under the Panchayat Act, which 
was under consideration ir. Kishan Singh’s 
case, AIR 1961 Punj.1 (FB) and made 
provision for local funds which we2re 
managed by the Village Panchayats end 
consequently it was held that Panchayat 
was a local authority in accordance with 
the definition given in the General Clau- 


ses Act. I am in respectful agreement 
with this view. 
7. Mr. Ghose strenuously urged 


that Sections 4 and 6 of the Act, as trey 
stand amended by Bihar Act 11 of 1951, 
are constitutionally invalid, as the amerd- 
ed provision, which is a post-Constitution 
law, is violative of Article 31(2) of the 
Constitution. A similar argument, al- 
though not an identical one, had been ad- 
vanced by Mr. S. C. Ghose in C., W. J. C. 
Nos. 604 and 1174 of 1969, decided by this 
very Bench on 16-2-1970 = (reported in 
AIR 1971 Pat 167). The constitutional 
validity of the sections, as they stand 
amended by the Bihar Act, was upheld 
after repelling the argument that they 
are violative of Articles 14, 19 or 31 of 
the Constitution. Reference in this cm- 
nection was made in the judgment te 
Section 5-A of the Act as it stands amend- 
ed by Bihar Act 11 of 1931. 


It was pointed out thet the Collector 
or the Additional Collector, who has been 
given power to issue notifications uncer 
Section 4 of the Act or to make a decha- 
ration under Section 6, has not been givan 
power in cases of urgency to disperse 
with the application of Section 5-A of the 
Act in accordance with Section 17(4). In 
other words, it was- pointed out that 
wherever a proceeding for acquisition of 
land is initiated by the Collector or tne 
Additional Collector and not by the ap- 
propriate Government, the safeguard is 
to be found in: the proviso to clause ʻi) 
of sub-section (2) of Section 5-A, of 
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Act as it stands amended by Bihar Act 11 
of 1961. 

In the said proviso a power of. revi- 
sion has been given to the State Govern- 
ment either suo motu or or an applica- 
tion of any. person interested in the land. 
That power is wide enough to go into 
the propriety of the notification issued by 
the Collector. or the Additional Collector 
under Section 4 of the Act and to find 
out whether the land sought to be acquir- 
ed by him is needed for a public purpose, 
It has been said in the earlier judgment: 

“If a person interested in the land 
can approach the State Government to 
revise the order of the Collector dismiss- 
ing his objection under Section 5-A(2) of 
the Act, I do not see how the person is 
affected by exercise of the rower by the 
Collector’ of issuing a notification under 
Section 4 of the Act. The final word in 
both the cases is with the State Govern- 
ment. If the State Government would 
allow the objection, no- declaration under 
Section 6 can be issued by the Collector.” 
It has further been said after referring 
to the provisions of Section 17(4) of the 
Act that— 


. when a notification has been 
issued ‘by the Collector undər Sec. 4(1), 
an objection under Section 5-A will al- 
ways lie and the order of the Collector 
will always be subject to revision by the 
State Government at the instance of the 
objector or any person interested in the 
land. Such safeguard being “here, it is 
difficult to accept the argument put for- 
ward on behalf of the petitioner that Sec- 
tion 6 of the Act as it stands under the 
Bihar Amendment, is constitutionally 
invalid.” 

8. Learned counsel for the peti- 
tioners in this case. however, submitted 
that. a post-Constitution law, which pro- 
vides that the declaration of the authority 
under Section 6 of the Act is conclusive 
evidence, or, as a matter of that, conclu- 
sive proof of the fact that the land is 
acquired for public purpose, is invalid 
because such law engrafted in the Central 


‘Act has always been saved as being pre- 


Constitution law in view of Article 31(5) 
(a). But the Bihar Law having been 
enacted after coming into ferce of the 
Constitution must be held to be invalid 
as the finality attaching to the declaration 
of a public purpose is not sufficient to 
say that the law is for acquisition of land 
for public purpose. Public purpose, coun~ 
sel submitted, must be decided objective- 
ly and ina court of law. 

In this connection learned counsel 
made reference to a passage in the judg- 
ment of the Supreme Court in the case 
of State of West Bengal v. Mrs. Bella 
Banerjee, ATR 1954 SC.170. In that case 
the Attorney General appearing for the 
State of West Bengal had conceded and 


214 Pat. 


rightly as observed by Patanjali Sastri, 
C. J. in paragraph 3 of the judgment that 


‘inasmuch as Article 31(2) made the 
existence of a public purpose a necessary 
condition of acquisition, the existence of 
such a purpose as a fact must be esta- 
blished objectively, and the provision in 
Section 8 relating to the conclusiveness 
of the declaration of Government as to 
the nature of the purpose of the acquisi- 
tion must be held unconstitutional but 
he contended that the provision was sav- 
ed by Article 31(5) of the Constitution.” 
The Bihar Amendment obviously cannot 
be saved by Article 31(5). - 


Question, however, is: Can the Bihar 
Amendment be knocked down as invalid 
only on.that account? As I have said 
above, the existence of a public purpose 
has to be decided by the Collector or the 
Additional Collector when he initiates 
the proceeding for acquisition of a piece 
of land. The notification under Section 4 
of the Act has to say so. When the pro- 
ceeding is initiated by him, I reiterate 
what I have said in the earlier judgment 
in C. W. J. C. Nos. 604 and 1174 of 1969 
= (reported in AIR 1971 Pat 167) that 
the machinery of dealing with the objec- 
tion as provided in Section 5-A of the 
Act cannot be dispensed with. An oppor- 
tunity of filing objection has to be given. 
The objection has to be decided by the 
Collector or the Additional Collector in 
the first instance and finally by the State 
Government in exercise of their power of 
revision either suo motu or if they are 
moved in the matter by a person interest- 
ed in the land. The ultimate decision even 
in regard to the question of public pur- 
pose would be of the appropriate Govern- 
ment. Then and then only a declaration 
under Section 6 can follow. 


If a person interested in the land is 
reconciled to the fact of the acquisition 
being for a public purpose and does not 
move the State Government in revision, 
he cannot thereafter say that the declara- 
tion by the Collector or the Additional 
Collector under Section 6 as to the public 
purpose being there is not conclusive 
evidence of the fact stated in the declara- 
tion. It may well be that in certain ap- 
propriate- cases when the facts on the 
face of the notification are glaring enough 
to show that the acquisition is not for a 
public purpose or facts are brought to 
light to show that the power has ‘been 
exercised fraudulently or mala fide, the 
declaration as to public purpose on its 
face will not be binding on the Court and 
the Court’ will not be powerless in such 
a case to go into the matter and find out 
whether the declaration is legally valid. 
But that is not to say that the law as it 
stands amended by Bihar Act 11 of 1961 





does not stand the test of Article 31(2) of 


the Constitution. 
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The law does say that land cannot be 
acquired save for a public purpose. While 
making the declaration of the Collector 
or the Additional Collector as conclusive 
evidence of public purpose, it has provid- 
ed ample safeguard for the person whose 
land is sought to be acquired. Even as- 
suming that in some appropriate cases the 
question of public purpose can: be objec- 
tively decided in spite of the finality 
which attaches to the declaration under 
sub-section (3) of Section 6 of the Act, 
I do not feel poe to hold on that 
account that the law is constitutionally 
invalid. $ 


By and large the very purpose and 
object of the land acquisition law will be 
defeated and frustrated if persons are 
allowed to raise ` objections lightly in 
Courts of Law in respect of the acquisi- 
tion proceedings and if they are allowed 
to have a full-fledged trial by joining 
issues with the authorities that the land 
is not acquired for a public purpose. It is 
not possible to put such. a construction 
upon the statute to defeat its very object 
and purpose. It will bear repetition, 
however, to say that in cases of urgency 
it is only the State Government who. can 
take action of issuing notification under 
Section 4 of the Act and dispensing with 
the provisions under Section 5-A in exer- 


‘cise of their power under Section 17(4) 


of the Act. It is then and then only that 
after the issuance of the declaration under 
Section 6 the State Government can ask 
the Collector to take possession under 
Section 17(1) of the Act as it stands 
amended by Bihar Act.11 of 1961. 


9. Mr. B. C. Ghose also referred to 
a passage occurring in paragraph 12 of 
the decision of the Supreme Court in the 
case of Ganga Bishnu v. Calcutta Pinjra- 
pole Society, AIR 1968 SC 615. Shelat, J., 
while delivering the judgment on behalf 
of the Court has said that even if it ig 
stated in the declaration under Section 6 
that the authority is satisfied that the 
land is acquired for a public purpose still 
it is open to a person interested in the 
land to challenge that as a matter of fact 
the Government was not actually satis- 
fied. This is, however, a different ques- 
tion. It will have some relevancy to 
another point which I shall be discussing 
hereinafter. 


10. In the, instant case on the 
basis. of the urgency, which was decided 
by the State Government in the year 
1967, a fresh notification was issued by 
the Additional Collector in July 1969. 
Issuance of this notification in this regard 
has been attacked on two grounds, (1) 
that the urgency which existed in 1967 
could not be presumed to continue in the 
year 1969 unless there was a fresh deci- 
sion by the Government to say that it 
still continued and (2) that the proceed- 


1971 


ing not having been initiated by the State 
Government, the requirements of Section 
5-A could not be done away with by them 
in exercise of their power under Sec- 
tion 17(4) of the Act. I am inclined to 
accept as valid the attack on the notitica- 
tion (Annexure 2) and Annexure 5 on 
both the grounds. urged on behalf of the 
petitioners. 


If the State Government think that 
there is urgency for acquisition of the 
land to which the provisions of Section 17 
can be applied, it is for them to issue the 
notification under Section 4 of the Act 
and the declaration under Section 6. As 
stated above, in the same proceeding 
exercise of power to issue- notifications 
under Sections 4 and 6 by the Collector 


and to dispense with the requirements of . 


Section 5-A in exercise of power urder 
Section 17 (4) by different authorities is 
not legal and justified. 


If the State Government decide about 
the urgency at the stage when the noti- 
fication under Section 4 is issued, they 
must also decide that the land is needed 
for a public purpose and then and then 
only they can dispense with the require- 
ments of Section 5-A, which dispenses 
with the revisional procedure in the 
matter of objection filed by a person inte- 
rested in the land under Section 5-A of 
the Act. If, however, the fact of urgency 
is brought to light or decided after the 
declaration under Section 6 has been made 
by the Collector or the Additional Col-ec- 
tor and only a direction is given urder 
sub-section (1) of Section 17 of the Act, 
the matter may be on a different ‘footing 
with which we are not concerned in this 
case. But I have no doubt in my mind 
that under the scheme of the Act, as it 
stands amended by Bihar Act 11 of 1961, 
it is not oper to the Collector or the 
Additional Collector to issue ` notification 
under Section 4° of the Act and leaving 
it to the State Government to dispense 
with the requirements of Section 5-A in 
exercise of their power under S. 17(4). ` 


I may observe that if fresh steps are 
taken for acquisition of the land in ques- 
tion it is hoped that if the urgency still 
exists, by-saying so the State Government 
will take steps themselves. If the urgeacy 
does not exist, the Collector or the Addi- 
tional Collector may exercise power for 
the acquisition of the land but in ‘that 
case the procedure of filing objections and 
their disposal provided in Section 5-A of 
the Act must be followed. 


11. The notifications (Annexures 2 
and 5) are also bad because they had been 
signed by the Additional Collector, who 
speaks about the existence of a public 
necessity as it appears to the Collector or 
on his satisfaction and not that it appear- 
ed to him or that he was satisfied that 
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the land was needed for a public purpose. 
The identical defect was there in the 
notification which was the subject-matter 
of consideration in C. W. J. C. Nos. 604 
and 1174 of 1969 = (reported in AIR 1971 
Pat 167). In such a situation the notifica- 
tion was held to be bad. Annexures 2 
and 5 are bad in this case also on that 
ground. 

12. Mr. Ghose also drew our at- 
tention to a statement in Annexure 2 
that the land was required for a public 
purpose at the Government expense and 
is needed by the Government, although 
the statements in the counter-affidavit 
filed in C.W.J.C. No. 753 of 1969 as also 
in this writ case would indicate that the 
land is being acquired at the instance of 
the Paharpur Gram Panchayat and at 
their expenses. It is not necessary for 
us to examine this apparent discrepancy 
in this case but it is hoped that while 
initiating fresh proceeding for the acqui- 
sition of the land in question, the autho- 
rities concerned will take decisions in 
accordance with law as discussed.in this 
judgment and thereafter proceed to issue 
fresh notifications stating clearly whether 
the land is needed for a public purpose 
and the compensation to be awarded for 
the land is to be paid from the fund of 
the local authority. 

13. For the reasons stated above, 
the notification dated the Ist of July, 
1969, under Sectidén 4(1) of the Act, issu- 

by respondent No. 1 and the declara- 
tion dated the 9th of July. 1969, made by 
the same respondent, copies of which are 
respectively Annexures 2 and 5 to the 
writ application and the supplementary 
amending application, are quashed by 
grant of a writ of certiorari. In the cir- 
cumstances, I shall make nc order as to 
costs. 


G. N. PRASAD, J.:— 1L I agree 
`- Petition allowed. — 
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(A) Hindu law — Partition — Proof 
of, in the absence of formal document. 

The general principle is that every 
Hindu family is presumed to be joint but 
this presumption can be rebutted by 
direct evidence or course of conduct.. 

(Para 7) 

When no contemporaneous documents 

are available the question whether the 
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parties remained united or separate is to 
be decided on the facts of each case. 


(Para 7). ` 


` The partition in such a case can be 
proved by the intention of the parties 
manifested by their - subsequent conduct, 
by their sole and independent enjoyment 
of the properties. ILR 18 Cal 302 and AIR 
1936 Pat 68, Rel. on. (Para 6) 


Separation in food and residence for- 


a long time among the brothers of a 
Hindu family, independent transactions of 


‘property, separate possession: -and enjoy=: 


ment of properties are by themselves, no 
doubt, not conclusive but. the cumulative 
effect of such facts may show that there 


had: been a partition between the bro-.. 


thers during their lifetime. AIR 1930 
PC 93, Rel. on. ` (Para 13) 
In the case of old transactions when 

no contemporaneous documents are main- 

` tained and when-most of the active parti- 
cipants in the transaction have passed. 
away, though the burden still remains on 
the person who asserts that there was a 
partition, it-is permissible to fill up gaps 


more readily by reasonable inferences i 


than in a case where the evidence is not 
obliterated by „passage of time. AIR 1962 
SC 287, Rel. on. (Para 7) 


(B) Evidence Act (1872), Ss. aes, 17 
and 21 — Procedure presented. by S. 145 
doesnot apply to admissions in view of 
Ss. 17 and 21 — Admissions are substan- 
tive evidence by themselves and are ‘ad- 
missible whether party making them ap- 
pears in the witness box or not and whe- 
ther such party when. appearing as wit- 
ness was confronted with those state- 
ments in case he made a contrary state- 
ment. - AIR 1966 sc 405, Rel. on. 


(Para 9) : 


(©) Hindu Law — Partition— Equal- 
ity of division — Principle of Hindu Law 
js equality of division. but inequality in 
. “acreage of lands does not invariably lead 
to the conclusion that there was unequal 


division of the lands at the time of parti-. 


tion. _ f (Para 12) 
Cases Referred : ` Chronological - Paras 


(1968) AIR 1968 SC 1299 (V. 55): = 
1968 oe 969, Siromani v. Hem- 


kum 
{1966) "ATR 1966 SC 405 (V 53) = 
(1966) 1 SCR 606, -Bharat Singh a 
_v. Mt. Bhagirathi- : -9 
{1962) AIR 1962 SC 287 (V 49) = 
(1962) 3-SCR 440, Bhagwan Dayal - 
v. Mst. Reoti Devi - 7 
(1936) AIR 1936 Pat 68 (V 23) = ~~ 
159 Ind Cas 453, Mukhram Rai irae 
i v. Chandradeep Rai 7 
(1930) AIR 1930.PC 93- (V. 17) = ye AA 
57 Ind App 61, Gangabai v. Fakir- Dig 
gowda Somayya. Gowda 13 
11929) AIR 1929 PC 8 (V 16) = >- 
ILR 53 Bom 213, Yellappa Rame 
appa.v. Tippanna ` : 7 


-that originally. the “lands 


‘A. I. Re 
(1891) ILR 18 Cal 302 = 17 Ind App 
392 (PC), Budha Mal v. Bhagwan 


-Das 

S. K. Mazumdar, for Appellants; A. C. 

Mitra and A. H. Matiur Rahman, for 
Respondents. - 

- KANHAIYAJI, J.:— This is an ap- 
peal by defendants - 1 to 6 from the deci- 
sion of the court below decreeing the 
plaintiffs’ suit for partition in respect of 
the lands of one mauza Berasi. The rela-. 
tionship between. the parties is not dis- 


‘puted. 


According to the PAE given in 
Schedule I of the plaint. one Ritu Mahto, 
the common ancestor of ‘the parties, had 
three sons, namely, Saharai, Jogu and 
Sonaram. . Sridhar and Sudan were’ the 
sons of Saharai, while -Gangadhar, the 
father of Jhabu Mahto (defendant No. 9), 
was the son of Jogu. Gurucharan, ‘the 
husband of Shrimati Mahatani (plaintiff 
No. 4), and Bidyadhar Mahto, the hus- 
band of Shrimati Adin Mahatani (plain- 
tiff No. 7), were the sons of Sonaram, be-. 
sides Nitai Chandra Mahto, plaintiff No. 
1... Dasrath, defendant No. 1 (since de- 
ceased) and Chutu, defendant No. 2, were 
the. ‘sons of Sridhar. 


2.. . The plaintiffs “case, in. shörti is 
described. in 
Schedule 2 of the plaint, which are situat- 
ed in five villages, namely, MHaiturildih, 
Berasi, Heshalong, Dulmi and Shyam- 
nagar, belonged to Ritu Mahto. After his 
death, his aforesaid three sons inherited 
them in’. equal . shares. Consequently, 
after the death of Saharai, his 1/3rd share 
in the properties was inherited by his two 
sons, Sridhar and Sudan.. Therefore, the 


. descendants of late Sridhar Mahto have 


got 1/3rd snare in the suit properties. 
Similarly, defendant No. 9, who. is’ the 


-prandson of late Jogu Mahto has got 1/3rd 
share, and the remaining 1/3rd share be- - 


longs to the plaintiffs, who -are the des- 
céndants of Sonaram Mahto: - 
According :to the’ ‘plaintiffs; the lands 

in. suit had never been partitioned by 
metes ‘and bounds either amongst the 
three sons of late Ritu Mahto or amongst 
the descendants of the sons of Ritu Mahto, 
although the predecessors of the plaintiffs. 
and the defendants cultivated some lands 
in suit separately for the sake of-conveni- ` 
ence. The. plaintiffs. case further-is that 
there -was no deed.of settlement in. the 


name of Ritu Mahto with regard to the 


lands in suit. The landlords “of mauzas 
Berasi; Dulmi and Heshalong. compelled 
Soharai to get deeds of settlement execut- 
ed in respect of.the lands of those villages 


“on payment of salami. As a result, the 


deeds. of settlement in respect of the said 
lands were. granted only'in the name of 
Soharai, who was the Karta of the family. 
No deed of settlement.could be executed 


`> with respect to: the suit lands in Shyam- 


nagar and Hiturildth, 


J971 


It is alleged that Soharai, who Inoked 
after the settlement operations in 1911 on 
behalf of the entire family, got the suit 
lands appertaining to khata Nos. 213 and 
214 of village Berasi recorded in his name 
as well as in the names of his brothers, 
Jogu and Sonaram; but in respect af the 
lands in other four villages he got the same 
recorded in own name. In parazraph 
3 of the plaint, it is stated that Seharai 
Mahto was the eldest of the three sons 
of Ritu Mahto, and, so long as Saharai 
was alive, the rent receipts were granted 
fn his name, and, after his. death, in the 
name of his descendants who hapsened 
to be eldest. The three branches of co- 
sharers have been contributing equally 
towards the rent payable for the proper- 
ties in suit. 


3. Defendants 1, 2 and 3 only ‘filed 
written statement and put in contest in 
the suit. Their main contentions therein 
were that the suit lands in mauza Berasi, 
which belonged to Ritu Mahto, were 
partitioned one of two years after the 
death of Ritu Mahto, which took place 
about eighty years back, amongs: his 
three sons,. namely, ` Saharai, Jagu and 
Soneram, and thereafter _ the aforesaid 
three sons came in possession of the lands 
allotted to them in the said partition, 
After the aforesaid partition, Saharai ac- 
quired the suit lands in villages Dulmi, 
Heshalong and Hitiruldih and Shyam- 

` nagar besides some lands in mouza Zerasi 
at an annual rental of Rs. 3/1/6 incuding 
cess under a patta dated the Ist May, 
1901. It is also stated in the written 
statement that plaintiff No. 1 has no locus 
standi to bring this suit as he has scld his 
entire right, title and interest in his pater- 
nal properties with Jhabu Mahat, de- 


fendant No. 9, and that the suit, as fram-" 


ed, is not maintainable - in the present 
form. 


4. The learned Subordinate Judge, 
after considering the rival contentions of 
the parties, has come to the findings that 
there was no previous partition amongst 
the sons of Ritu Mahto one or two years 
after his death with respect to the suit 
lands in mauza Berasi; and that tke suit 
lands of:the other four villages, .Hesha- 
long, Shyamnagar, Dulmi and Hitiruidih 
were the self-acquired properties of Saha- 
rai Mahto, there being nothing in the 
plaint to indicate that the same were ac- 

. quired by him from the income of the 
suit lands in mauza Berasi which be_onged 
‘to Ritu Mahto. In view of the above 
findings arrived at by the learned Sub- 
ordinate Judge, the suit was decre:d ` in 
respect of the lands in mauza Berasi and 
was dismissed with regard to the suit 
Jands in mauzas Heshalong, Shyammagar, 
Dulmi and Hitiruldih. There is no appeal 
in this Court by the plaintiffs agairst- the 
dismissal of the suit with regard io the 
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suit lands of the four villages. mentioned 
above. 2 

5. Mr. Mazumdar, learned counsel 
for the appellants, has urged that the 
decision of the trial court is erroneous. 
In the circumstances of this case, it 
should be presumed that there was a par~ 
tition between the three sons of Ritu 
Mahto after his death. He argued that 
the parties are in separate possession of 
the lands for the last eighty years with 
separate residence and mess. There have 
been separate dealings and separate ac- 
quisitions of the properties by the parties 
after the death of Ritu Mahto. Therefore, 
on the facts of this case, it should be 
presumed that there was no joint family 
property for which a decree could be 
passed for partition. Mr. Mazumdar, 
however, admits that there are two plots, 
namely, plots 2246 and 2247. mentioned in 
paragraph 23 of the writcen statement, 
which are still joint and they may be 
partitioned. 


6. In this case, admittedly, there 
is no formal document of partition. Still, 
the. partition can be provei by the inten- 
tion of the parties manifested by their 
subsequent conduct by their sole and in- 
dependent enjoyment of the properties 
{see, Budha Mal v. Bhagwan Das, (1891) 
ILR 18 Cal 302 (PC)]. 

7% The general principle is that 
every Hindu family is pr2sumed to be 
joint unless the contrary is proved; but 
this presumption can bə rebutted by 
direct evidence or by course of conduct. 
In the case of old transactions when no 
contemporaneous documents are main- 
tained and when most of the active parti- 
cipants in the transactions ‘have passed 
away, though the burden still remains on 
the person who asserts that there was a 
partition, -it is permissible to fill up gaps 
more readily by reasonable inferences 
than in a case where the evidence is not 
obliterated by passage of time. 

This -principle has been expounded by 
the Supreme Court in Bhagwan Dayal v. 
Mst. Reoti Devi, AIR 1962 SC 287. When 
no contemporaneous documents are avail- 
able, the question whether the parties re- 
mained united or separate is to be decid- 
ed on the facts of each case. 

Relying on a decision. in Mukhram 
Rai v. Chandradeep Rai, AIR 1936 Pat 68, 
Mr. Mazumdar strenuously argued that 
where parties have been in possession of 
and exercising rights of ownership over 
separate blocks of land for a long time, 
the Court might well presume that these 
lands have already been divided and 
rights of parties defined ir: regard to them 
in such a manner as to preclude their 
being repartitioned. Fazl Ali, J., as he 
then was, relying on a Privy Council de- 
cision in Yellappa Ramarpa_ v. Tipanna, 
ILR 53 Bom 213 = (AIR 1929 PC 8) has 
observed: : : i 
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“In the present case the parties have 
been in possession of and ‘have been 
exercising rights of ownership over sepa- 
rate blocks of land for such a long time 
and in such a manner that a Court might 
well presume that these lands have been 
already divided and the rights of the par- 
ties defined-in regard to them in such a 
manner as to prenude their being ` re- 
partitioned.” 


8. Separate possession and cultiva- 
tion of the lands are admitted. P. W. 5 
(plaintiff No. 1) has stated that the par- 
ties according to their convenience start- 
ed cultivation of the suit lands separately 
after the death of Soharai and his two 
brothers. Soharai Mahto died in the year 
1922 which is proved by-D.W. 1, Dasrath 
Mahto. -In the khatian which was prepar- 
ed in the year 1911 separate Possession of 
the lands by the three brothers is men- 
tioned in the remarks column: Therefore, 
there is no difficulty in holding that the 
suit lands of mauza Berasi, left behind 
by Ritu Mahto, were in separate posses- 
sion of the three brothers prior to 1911 
when the survey records were prepared. 


The learned Subordinate Judge has 
also held that the parties began cultivat- 
ing the plots having been shown in sepa- 
rate possession of each of them in the 
khatian for the sake of convenience. The 
fact that the parties were residing sepa- 
rately is proved by Ext. 2, the khatian of 
village Sirum. Plot No. 4724, which is 
Bashtughar, is shown in possession of 
Soharai, while plot No. 4722, which is the 
Late land, is shown in possession of Jagu 

to. 


Manbodh Pandey (D.W. 3).. the priest - 


of the family, has proved that the parties 


have separate cultivation, residence and. 


mess. This witness is aged about 92 years. 
There is no material in the cross-examina- 
tion of this witness -contradicting his 


statement on the point stated above. On. 
the other hand, there is no averment'in . 
the plaint or evidence adduced on behalf 


of the plaintiffs in court to show that the 
parties were still residing and messing 
together. Separate cultivation, as already 
stated, is admitted. The pattas, which 
have been marked as Exts. Ka/2 and Ka/3, 
are dated the 10th June, 1886, and 15th 
March, 1893,: respectively. They as well 
as Exts. Ga series, the khatians of khata 
No. 96 of mauza Heshalong of khata No. 
20 of mauza Shyamnagar and of khata 
No. 14 of village Dulmi prove eae ac- 
quisitions by Soharai Mahto alone. These 
acquisitions have been upheld ‘by the 
learned Subordinate Judge against which 
there is no appeal. 

9. The defendants have filed two 
deeds in support of their case of separate 
dealings and exercise of ownership over 
the lands recorded in possession of the 
different parties in the survey khatian, 
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Ext. Ka is a certified copy of the register- 
ed sale deed dated the 30th April, 1952, 
executed by Bistu Mahto (plaintif No. 5) 
and Doman Mahto (plaintiff No. 6), minor 
sons of Bidyadhar Mahto, brother of 
Nitai Chandra Mahto (plaintiff No. 1), 
in favour of one Ram Mahto. This sale 
deed is in respect of sale of lands apper- 
taining to the share of the executants 
described in the schedule of the proper- 
ties. The lands transferred by the sale 
deed are of khata No. 214 recorded in the 
name of Sonaram. Mahto, namely. plots 
2363, 2365, 4382.. 4389, 4399, 4566 and 4569. 
The minor executants were represented 
by their mother Srimati Adhin Mahatani, 
the widow of late Bidyadhar Mahato. ` 

‘Ext. Ka/1 further goes to reveal that 
Nitai Mahto (plaintiff No. 1) sold to Jhabu 
Mahto (defendant No. 9), son of late 
Gangadhar Mahto, 1 acre and 11 decimals 
of land of plots 4382, 4389, 2351, 2360, 
2353, the kasht lands recorded in the name 
of Sonaram Mahto, 4 kathas being his 
share out of plot No. 2246 measuring 1 
bigha 3 kathas and 4 kathas of house plot 
No. 4726 being in the middle portion, out 
of 11 kathas 8 dhurs comprised in this 
plot, recorded in possession of Sonaram 
Mahto. This shows that the three sons 
of Sonaram, that is, Gurucharan, Bidya~ 
dhar and Nitai (plaintiff No. 1) were also 
in possession of the house separately. 

Ext. Ka (i) further goes to reveal 
that therein Nitai made statements to 
indicate that oral partition was effected 
between. Sonaram and his brothers in 
respect of the suit lands in mauza Berasi, 
The relevant portion runs thus: 

“My father had been in possession of 
his.own share in the said lands by paying 
the rent ‘and cess. of the said lands jointly. 


-with his co-sharers and by getting the 


same partitioned privately and orally and 
on his death, I having inherited the pro- 
perties left by my father, have been in 
Possession of the same.” 

Therefore. onthe strength of Exts. 
Ka and Ka (i) read with Exts. 2 and 2 
(ka), it was very strongly argued by Mr. 
Mazumdar that Soharai, Jogu and Sona- 
Tam Mahto had partitioned the properties 
and their descendants occupied distinct 
plots of the suit land in mauza Berasi 
for a long period and that they or their 
descendants exercised the rights of owner- 
ship in respect of the lands in their sepa- 
Tate Possession. I feel there is much 
force in this contention and it has to be 
accepted. 
- The learned Subordinate Judge in 
view of Ext. 1, the kabuliat dated the 
4th February, 1902 -executed by Soharai 
and the entries made -in the tenants’ 
column of Exts. 2 and 2 (ka) which relate 
to khata Nos. 213 and 214 held that the 
two sale deeds could be executed only in 
view of separate possession recorded in 
respect of the plots mentioned in Exts. 2 
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and 2 (ka), there being no evidence what- 
soever to prove the actual partition by 
metes and bounds. in respect of the lands 
belonging to Ritu Mahto of mauza Eerasi. 
In my opinion, the learned Subordinate 
Judge has-not carefully examined the 
two sale deeds (Exts. Ka and Ka/1). 


Ext. Ka (i) is a sale deed executed 
by Nitai Mahto (plaintiff No. 1) in favour 
of Jhabu Mahto (defendant No. 9) con- 
taining the statement that his father got 
the lands on partition privately and oral- 
Ty, and, on his death he had inherited the 
properties left by his father. These two 
factors lead to the inference that the lands 
had been partitioned during the life- 
time of Sonaram Mahto after the death 
of Ritu Mahto. 

Mr. Mitra urged that the admission 
of Nitai Mahto in Ext. Ka (i) is nct ad- 
missible in evidence, because the proce- 
dure prescribed in Section 145 of the 
Evidence Act was not followed. The rele- 
vant portion of Section 145 of the Evi- 
dence Act runs as follows: 

einer if it is intended to contra- 
dict him (witness) by the writing. his 
attention must, before the writing can be 
proved, be called to those parts of it 
which are to be used for the purpose of 
contradicting him.” 
The object of the section is to give the 
witness a chance of explaining the dis- 
crepancy or inconsistency and to clear up 
the broad point of ambiguity or dispute; 
but this procedure is not followed in re- 
gard to the admission in view of Ss. 17 
and 21 of the Evidence Act. Admissions 
are substantive evidenre by themselves, 
though they are not conclusive prcof of 
the matters admitted. 

In Bharat Singh v. Mst. Bhagirathi, 
AIR 1966 SC 405, it has been helc that 
the admissions duly proved are admissi- 
ble evidence irrespective of whether the 
party making them appeared in the wit- 
ness box or not and whether such party 
when appearing as witness was con-ront- 
ed with those statements in case it made 
a statement contrary to those admissions. 
The purpose of contradicting the witness 
under Section 145 of the Evidence Act is 
quite different from the purpose of prov- 
ing the admission. 

Mr. Mitra relied on some decisions of 
the Calcutta High Court in support >f his 
argument; but. those decisions have no 
bearing on the instant case in view of the 
clear pronouncement of the Supreme 
Court in the above case. 

Nitai Mahto (P.W. 5) has 
in his evidence that he had sold some 
suit lands to Jhabu Mahto (defendant 
No. 5), and plaintiffs 5 and 6 had also 
sold some suit lands to Ramu Mahto, 
and he had witnessed the sale deed. In 
my opinion, the admission of Nitai Mahto 
(plaintiff No. 1). which has been duly 


admitted 
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proved, can be used against him, and 
much weight in the circumstances of this 
ease is to be given. There is no denial 
by the plaintiffs of the facts admitted. 
On the basis of the sale ceeds (Exts. Ka 
and Ka (i) ), it can be safely said that the 
descendants of Ritu Mahic had partition- 
ed the lands of mauza Berasi, left behind 
by Ritu Mahto, and exercised ownership. 
over them. 

10. The learned Subordinate Judge 
has given much importance to Ext. 1, 
the registered kabuliyat dated the 4th 
February, 1902, executed by Saharai 
Mahto in favour of the mortgagee-land- 
lord of mauza Berasi. It goes to reveal 
that therein Saharai had undertaken to 
pay rental of the lands mentioned in 
kabuliyat. There is no evidence on the 
record to connect the lands of the kabuli- 
yat with the suit lands except the rental. 
It has not been stated by the plaintiffs’ 
witnesses that the lands for which Saha- 
rai Mahto executed the kabuliyat were 
the same lands of mauza Beərasi which 
had been acquired by Ritu Mahto. 

Dasrath Mahto (D.W. 1) stated in his 
cross-examination that he had heard that 
Saharai Mahto had executed the kabuli- 
yat for the Jands of mauza Berasi, but 
the circumstances under which the kabu- 
liyat had been executed have not been 
revealed either by the plaintiffs’ wit- 
nesses or the defendants’ witnesses. 
Therefore, it is not safe to rely on the 
kabuliyat (Ext. 1). 

Mr. Mitra strongly urged that when 
the three sons of Ritu Mahto, Saharai, 
Jogu and Sonaram were jointly recorded 
in the tenant’s column of the khatians of 
Berasi mauza (Exts. 2 and 2/ka), it must 
be held that there had been no partition 
amongst them. -The plain-iffs’ case made 
out in the plaint is that at the time of 
survey settlement operation Sonaram 
Mahto, the father of plaintiff No. 1 lived 
in his father-in-law’s house in mauza 
Oria Tola Nimtarn. He entrusted his pro- 
perties“to be looked after by his elder 
brother late Saharai Mahto, and Saharai 
Mahto got the record of rights prepared. 

But this case was given a go-by at 
the argument stage. Mr. Mitra argued 
that the three sons of Ritu Mahto were 
present at the time of seitlement opera- 
tion, and the names of three brothers 
were recorded in the tenant’s column of 
the khatians, to which nobody objected. 
It appears that till the date of the survey 
settlement operation, khata Nos, 213 and 
214 had not been separated. Therefore, 
although the names of three brothers find 
place in the tenant’s column, still the 
plots were shown in separate possession 
of the three brothers. The entry in the 
tenant’s column is not incompatible with 
the theory of partition between the sons 
of Ritu Mahto before the survey settle- 
ment operations. 


{Prs, 11-15] 


IL The case of the plaintifis is 
that the rent of the different. properties 
in suit is still being paid jointly. Saharai 
was the eldest of the three sons of late 
Ritu Mahto; and, so long as Saharai was 
alive, receipts were being granted in his 
name, and, after his death, in the name 
of his descendants who: happened to be 
_. the eldest. The three branches of the 
co-sharers are contributing equally to- 
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wards the rent payable for the properties. 


in suit. Defendant No. 1 has stated that 
his father Saharai died in 1329 B. 5, 
which would correspond to 1922 A.D. 
Thereafter, it appears that Nitai Mahto, 
plaintiff No: 1, was the eldest member of 
the three branches of the descendants of 
Ritu Mahto. In case, the rent was being 
jointly paid, still no rent receipt was 
produced by the plaintifis, and plaintiff 
No. 1 as P.W. 5 has frankly admitted in 
court that he has no receipts showing 
payment of rent for the suit lands. The 
defendants have, however, produced some 
receipts. Out of them, three receipts are 
for some lands of mauza Berasi. 


12. Mr. Mitra next argued that 
the Court must presume that there was 
no partition amongst the three sons of 
Ritu Mahto, because a major portion of 
the lands was in possession-. of Saharai 
Mahto. Unequal division of the joint 
properties, according to Mr. Mitra, leads 
to an inference that there had been no 
partition of the properties, rather -the co- 
sharers were in separate possession for 
the sake of convenience of cultivation, 
In paragraph 6 of the plaint. it is stated 
that the plaintiffs are in separate posses- 
sion of less area of lands in proportion 
to their Share, whereas the defendants 
are in possession of much more lands 
than their due share. Plaintiff No. 1 has 
also stated the same thing in his evidence. 
ne position is admitted by D.Ws. É t 
an 


It appears that about 60 e 70 bighas 
of the suit lands in mauza Berasi are in 
cultivating possession of the contesting 
defendants, while the rest is in possession 
of the plaintiffs and defendant No. 9. In 
this connection, it is to be remembered 
that after the death of Ritu Mahto, Saha- 
rai Mahto also acquired some properties 
in mouza Berasi by a patta dated the ist 
May, 1901, the rental whereof is Rs. 3/1/6 
including cess. The plaintiffs have not 
given evidence to show that the inequality 
fin the division of lands between the an- 
eestors of the plaintiffs and the defend- 
ants was such which may: be taken to Be 
shocking to the conscience. 


The principle of Hindu law is Seat 
ity of division, but unequality of divi- 
sion in acreage of the lands does not in 
variably lead to the conclusion that there 
was unequal division of the lands at the 
time of their partition. The case of Siro- 


Arjun Mahto v. Monda Mahatain (Kanhatyaii J.) 
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mani v. Hemkumar, - 1968 BLJR 969 =i 
(AIR 1968 SC 1299) is an authority for 
the proposition that the document of 
jethansi or jeshtbhagam is now obsolete. 
For the sake of argument, even if I ac- 
cept that there was an unequal division 
of the landed properties of mauza Berasi, 
still to my mind ‘there is no explanation 
by the plaintiffs as to why it was not ob- 
jected to by Sonaram, who, according to 
Mr. Mitra, was present at the time. of 
survey settlement operations. The two 
sons of Ritu Mahto, _Jogu Mahto and 
Sonaram Mahto, and their descendants 
could not have occupied lesser area of 
lands in mauza Berasi for the last eighty 
years, had there - been no partition as 
alleged by the defendants. . 


.13. Separation in food and resid- 


-ence for a long time among the brothers 


of a Hindu family, independent transac- 
tions of property, separate possession and 
enjoyment of properties, are by them- 
selves hot conclusive to prove the parti- 
tion, but the cumulative effect of such 
facts may show that. there had been parti- 
tion between the brothers during their 
lifetime. In this connection, it is pro- 
fitable to refer to the decision of the 


Privy Council in Gangabai v. Fakirgowda ` 


Somayyagowda, AIR 1930 PC 93. - 

14. The learned Subordinate Judge 
has observed that D.W. 3 Manbodh Pan- 
dey, aged 92 years, surprisingly did not 
say anything to show that the said parti- 
tion was effected in his presence. D.W. 3 
has himself admitted that he knew noth« 
ing what happened in: the family of 
Saharai Mahto 20 or 30 years before. 
Therefore, it is not expected that this 
witness would have said anything about 
the partition. The rest of the oral evi- 
dence of the parties is not important as 
to attract any special attention. 

The learned Subordinate Judge 
has also drawn adverse inference against 
the defendants, for according to him, there 
was no case of the contesting defendants 
that the lands of two' plots were left 
joint at the time of the previous parti- 
tion alleged by them. I have already 
stated that in Ext. 2 (ka), two plots, name~ 
ly, plots 2246 and 2247 of khata No. 214, 
were shown in the remarks column in 
joint possession of Soharai, Jagu, and 
Sonaram. The first plot No. 2246 is a 
pond, and the second plot No. 2247 is its 
pind. It is common experience that such 
properties are left joint at the time of 
partition for the beneficial use of all the 
co-sharers. In this case, I find that in 
paragraph 23 of the written statement 
the contesting defendants have stated that 
at the time of the aforesaid partition 
amongst the three brothers only a tank 
and its embankment were kept joint, ap- 
pertaining to khata No. 214, which was 
recorded to be in joint possession of the 
three sons of Ritu, This shows that the 


1971 
learned Subordinate Judge has not care- 
fully appreciated the case of. the contest 
ing defendants. 

16. For the reasons stated above, 
_the decree of the learned Subordinate 
Judge for partition of.the lands in mauza 
Berasi, except two plots, 
2246 and 2247 of khata No. 214, has to 
be set aside. The appeal is. accordingly; 
allowed in part, as indicated above, and 
it is ordered that the suit be decreed, 
only to this extent that the plaintiffs 
1/3rd share will be partitioned in the 
lands of plots 2246 and 2247 of kkata 
No. 214 of mauza . Berasi, on conczest 
against the contesting defendants and ex 
parte against the rest. The parties will 
bear their own costs throughout. 

BAHADUR, J.:— 17. I agree. 

i Appeal allowed in part, 





AIR 1971 PATNA 221 (V 58 C 47) 
S. C. MISRA, C. J. AND 
K. B. N. SINGH, J. 
Munshi Singh, Petitioner v. Union of 
India and others, ‘Opposite Party. 
Civil Writ- Jurisdiction Case No. 481 
of 1969, D/- 15-6-1970. 


Constitution of India, Art. 311 — 
“Reduction in rank” — Question of de- 
motion can arise only in case of promotion 
to a permanent post without any time 
limit — Hence when promotion had been 
only to officiate in short term vacancies 
followed by reversion refusal to promote 
is no demotion and therefore Art. 311 or 


R. 14, Central. Civil Services (Classifiza-- 


tion, Control and Appeal) Rules will not 
be attracted. (Paras 3 and 4) 

Prabha Shankar Misra’ and Kriskna 
Murari, for Petitioner; Tara Kant Jha end 
Bishwanath Agarwal, for Opposite Party. 

MISRA, C. J.:— This is an appliza- 
tion for a writ of certiorari quashing the 
order contained in annexure 3 or a writ 
in the nature of mandamus. commanding 
the respondents-opposite party to act in 
accordance with law and cancel or with: 
draw or rescind the order already passad. 

The petitioner was appointed as 
sorter in the Posts and Telegraphs Depart- 
ment in the cadre of time-scale clerk in 
the R.M.S. office, Patna Junction. ‘The 
petitioner was posted to different staticns 
in course of his career and claims to heve 
been given officiating promotion in the 
Jower selection grade and cadre of the 
clerks with effect from the 5th of Novem- 
ber, 1967, to the 10th of January, 1958, 
and on various other dates with interim 
breaks up to the. 14th of February, 1959. 

A call for a token strike came from 
the All India Postal and Telegraphs Em- 


ployees Union, Class III and IV, and 1¢th 
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September, 1968, was the date fixed for 
it. Some members of the staff of Class 
III and IV of that department joined the 
strike and, apparently as can be gathered 
from the gist of the petition, the petitioner 
also joined that token strike. It is stated 


that the petitioner was-reverted from the 


rank of the lower selection grade of the 
cadre to his original grade es a sorter in 
the time-scale clerks, as is clear from 
annexure 3 of the petition. The petition- 
er has been shown at serial number 133 
of the latest gradation list of the R.MS., 
corrected up to the Ist of April, 1966, 
issued -under the authority of the Post 
Master General, Patna, whereas opposite 
party Nos. 6 to 11 have been shown at 
serial numbers 142, 161, 164, 166, 169 and 
172, Memo to the effect promoting oppo- 
site party Nos. 6 to 11 to the lower selec- 
tion grade was issued by the Director of 
Postal Services, Bihar, Patne, on the ad- 
vice of the departmental promotion com- 
mittee. This purports to have been done 
in pursuance of a directive under circular 
No. 35/16/68-S.P.B. IKI (PT), dated the 

3rd December, 1968, which provides: 
The promotion of all eligible 


: strikers ‘will be held over for one year 


from 19-9-1968. They can be considered 
for promotion again after they earn one 
good report regarding their work and 
conduct. This will apply to all promo- 
tions whether by selection, seniority-cum- 
fitness or through Departmental promo- 
tion examinations.” 

2. The grievance made on behalf 
of the petitioner is that the directive 
issued (annexure 1) runs counter to Arti- 
cle 311 of the Constitution of India and 
the demotion of the petitioner without 
holding an enquiry and without giving 
him an opportunity to show cause is in- 


- valid. The reduction in the rank of the 


petitioner is major penalty under Rule 11 
of the Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, 1965, 
and that is a penalty which could not be 
imposed without following the procedure 
laid down under Rule 14 of the above 
Rules. -Withholding of promotion, no 
doubt, is a minor penalty, but reduction 
in rank is a major penalty and, in any 
case, so far as the petitioner is concerned, 
what has been done amounts to imposi- 
tion of two penalties, apart from the fact 
that the petitioner was already penalised 
by having one day’s salary deducted for 
his failure to attend to his duties on the 
day of the token strike. 

The Civil Services Rules have been 
framed under Article 309 of the Constitu- 
tion and hence the directive in question 
must be struck down as illegal. The di- 
rective is als bad as it discriminates be- 


“tween strikers and non-strikers. Even the 


absence from duty of the petitioner on 
the day of strike cannot be regarded as 
participation in the strike inasmuch as 
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fhe petitioner had made a representation 
and unless the representation is disposed 
of, the departmental authorities could not 
infer that the petitioner has taken part 
in the strike. : 

3. In a counter-affidavit filed on 
behalf of the Union of India and the Di- 
rector General of Posts and Telegraphs 
New Delhi, respondents-opposite party 
Nos. 1 and 2, it is urged that the petition- 
ers promotion from time to time was 
only officiating promotion of a temporary 
nature and that would not be -the basis 
of any right of the petitioner to selection 
grade post and, in that view of the matter, 
it could not be reasonably contended that 
there is any question of demotion involv- 
ed in it. my opinion, the contention 
on behalf of the Union of India must be 
accepted as correct. The very fact that 
the petitioner was given a chance to offi- 
ciate for a short period in the selection 
grade cadre, as is contained in paragraph 
3 of the petition. and he was reverted 


again to his original cadre, would show. 


that he was not a regular promotee - as 
yet to the selection grade. The question 
of demotion arises when an officer is pro- 
moted to a permanent post in any grade 


without any time limit. Where, however, 


an officer is given a chance to officiate in 
short term vacancies and reverted again, 
it cannot be said, if he is not given that 
appointment on a permanent basis, that 
it is a case of demotion. The argument 
based on the departmental authority re- 
fusing to promote the petitioner and in- 
stead promoting opposite party Nos. 6 to 
11, therefore, cannot be regarded as a 
major penalty on which stress has been 
laid by learned counsel for the petitioner 
and, in that view of the matter. Article 
311 of the Constitution is not at all at- 
tracted to the facts of this case. 


4. The contention that the proce- 
dure laid down in Rule 14 of the Central 
Civil Services (Classification, Control and 
Appeal) Rules should be followed does 
not arise. That Rule would. be attracted 
only if the petitioner were promoted sub- 
stantively to the higher rank and then 
he would be sought to be reduced to the 
original rank. That not having been 
done, Rule 14 cannot be invoked for 
attacking: the departmental order in this 
case, 


5. It has next been contended that: 


în the case of the petitioner two penalties 
have been imposed in respect of his fail- 
ure to attend to his duties on the 19th of 


September, 1968, one being reduction in - 


rank and the other being the refusal to 
consider his case for promotion. 
argument is also answered by the view 
expressed above. 

6. The main question, “however, 
which has been urged in this application 
as also in C.W.J.C. Nos. 404 and 405 of 


Dist. Board v. Sadhu Sao 


1969 is whether the directive issued by 
the Director-General of Posts and Tele- 
graphs for withholding the promotion of 
all those postal employees who abstained 
from attending to their duties on the 
19th September, 1968, which was the day 
of strike. for a period of one -year and 
the consequent promotion of officials 
junior in service to the petitioners is 
violative of the fundamental right guaran- 
teed under Article 14 of the Constitution 


of India and also violative of the General- 


Rules under the Central Civil Services 
(Classification, Control and Appeal). Rules. 
Since I have answered this question 
against the contention to this effect ad- 
vanced in C.W.J:C. No. 404 of 1969, the 
same consideration arises in the present 
case also. and the contention of the peti- 

tioner must be rejected. 
T In the result, this application 

fails and is dismissed. 
K. B. N. SINGH, J. :— 8. I agree. 
Petition dismissed. 


AIR 1971 PATNA 222 (V 58 C 48) 


G. N. PRASAD AND 
A. N. MUKHARJI, JJ. 

District Board, Patna, Appellant v. 
Sadhu Sao, Respondent. 

Criminal Appeal No. 30 of 1967, D/- 
13-5-1970, against order of Bipin 
Behari Verma, Munsif Magistrate, First 
Class, Dinapur, D/- 2-5-1967. 

(A) Prevention of Food Adulteration 
Act (1954), Ss. 10 and 16 — Inspector has 
power to demand sample. of article from 
person selling it irrespective of whether 
he is owner thereof or has any interest 
therein. 


Under S. 10(1) (a) (i), a Food Inspec-. 


tor is authorised to take sample of any 
article of food from-any person selling 
such article. It is not necessary, that the 
person from whom the Food Inspector 
demands the sample must be the licensee 
of the shop. It is enough if he is a person 
selling the article of food, the sample of 
which is demanded by the Food Inspector 
for being sold to him on tender of the 
requisite price. Neither Section 10 nor 
Section 16 contemplates that the person 
from whom the sample of any article of 
food is demanded for the purpose of ana- 
lysis by a Food Inspector must be the 
owner of the article in question or must 
have some interest therein. (Paras 6, 7) 
The powers of the Food. Inspector 
under sub-sections (2) and (5) are in 
addition to, and not in derogation of, his 
powers under sub-section (1). 
(Para 8) 
(B) Prevention of Food Adulteration 


Act (1954), Ss. 10 and 16 — Demand by 
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Food Inspector to give sample of article 
sold — Refusal by person selling art=cle 
to give such sample even if not acccm- 
panied by overt act amounts to offence 
PET S. 16 (1) (b) read with S. 16 (1) 
a) (i) 

A Food Inspector can be prevented 
from obtaining a sample which he is au- 
thorised to take in exercise of his powers 
under the Act within the meaning of Sec- 
tion 16(1) (b) not’ only by some overt- 
act, but also by an omission which has 
the consequence of preventing the Food 
Inspector from obtaining the sample from 
a person selling the article of food con- 
cerned. 

It cannot be the intention of the legis- 
lature that the Food Inspector must be 
compelled by reason of some act or omis- 
sion of the person selling an article of 
food to resort to his powers under sab- 
sections (2) and (5) in every case. To 
impose such a limitation upon the powers 
of the Food Inspector would amount to 
rendering his powers under sub-section 
(1) nugatory. If therefore a person sell- 
ing an article of food refuses. to comply 
with the demand of the Food Inspector to 
give a sample of it to him on tender of 
the requisite price. then the refusal has 
the consequence of preventing the Food 
Inspector from taking a sample which he 
is authorised to take by the Act and the 
person who thus prevents a Food Inspec- 
tor from. taking a sample Sommas an 
offence punishable under S. 16(1) (b) 
read with Section 10(1) (a) (i) of the Act. 
AIR 1967 Guj 61, Diss. from. Case law 
reviewed. (Para 10) 


Cases Referred: - 
(1967) AIR 1967 Gui 61 (V 54) = 
1967 Cri LJ 376 (1), State of Guja- 
rat v. Laljibhai Chaturbhai 3, 9, 10 
(1961) ATR 1961 All 103 (V 48) = 
1961 (1) Cri LJ 204, Municipal - 
Board, Sambhal v. Jhamman Lal “9 
(1959) AIR 1959 All 753 (V 46) =- ` 
1959 Cri LJ 1382, Mussadilal Y S 
‘The State - < 9 
(1957) AIR 1957 Punj 99 (V 44) -= a 
vale Cri- LJ 656, Bishan Dass 
Telu Ram v. State ` - 9 
(1954) AIR 1954 Mad 199 (V 41) =: ; 
1954 Cri LJ 197. Public Prose=e ~ - 
cutor v. Murugesan 9 


. ` Sudhir “ Chandra Ghose, for - Fes- 
pondent. 


G. N. PRASAD, J. :— This appeal has 
been preferred by the District Board of 
Patna with 
tion (3) of Section 417 of the Code of Cri- 
minal Procedure against an order of ac- 
quittal recorded in favour of the respond- 
ent by a first class Magistrate of Dina- 
pore. 
ae The prosecution case is that on 
the 20th November, 1965, Dr. Mohammad 
Iliyas (P.W. 2), an Assistant Health Cff- 
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Chronological Paras_ 


special leave under sub-sec- 
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cer of the District Board and invested 
with the powers of a Food Inspector, 
visited the shop of the respondent in vil- 
lage Arap along with two peons—Rajrup 
Singh (P.W. 1) and Nanda Singh (P.W. 3) 
—and found him selling mustard oil. 
Upon his inquiry, the respondent gave out 
the sale rate of mustard oil as Rs. 4-00 
per seer. Thereupon Dr. Iliyas (P.W. 2) 
demanded from him six chhataks of the 
oil by way. of sample for the purpose of 
sending it for examination by the Public 
Analyst and offered to him Rs. 1-50 as 
the price, but the responden: refused to 
give the sample to the Food ` Inspector, 
who was thus prevented from taking the 
sample. Subsequently, the Food Inspec- 
tor (P.W. 2) forwarded a complaint to the 
District Medical Officer of Health who 
sanctioned the prosecution of the respond- 
ent. A complaint was. accordingly, filed 
and the respondent was put on trial. The 
charge framed against the respondent was 
that he had committed an affence under 
Section 16(1) (b) of the Prevention of 
Food Adulteration Act, 1954, by prevent- 
ing the Food Inspector (P. W. 2) “from 
taking sample of mustard oil on tendering 
the price for examination by Public 
Analyst by refusing the sale of sample 
of mustard oil and also did not allow him 
to take sample of mustard oil for the 
said purpose‘. The respondent denied his 
guilt and pleaded not guilty. 


3. The learned trying Magistrate 
accepted the evidence of the Food Inspec- 
tor (P. W. 2), as supported by P.Ws. 1 
and 3, and held that from the materials 
on record it had been proved “that the 
Food Inspector demanded sample of mus- 
tard oil from the accused on payment of 
price but the accused refused to give 
sample and that when the said Food Ins- 
pector merely desired to take the sample, 
accused did not allow him to take the 
same”. The learned Magistrate, how- 
ever, took the view that the mere refusal 
to give the sample to the Food Inspector 
unaccompanied by any physical obstruc- 
tion, threat or assault, did not amount to 
preventing the Food Inspector from. tak- 
ing a sample. In-: support of his view, 
the learned Magistrate relied upon the 
decision of a learned single Judge of the 
Gujarat High Court in State of -Gujarat 
v. Laljibhai Chaturbhai, AIR 1967 Guj 61. 
The learned Magistrate further held that 
the Food Inspector (P. W. 2) was not 
justified In asking for the sample from 
the respondent as there was no satisfa- 
ctory evidence to indicate that he was 
carrrying on transactions of sale in the 
shop, the licence for which stood in the 
name of his father Sitaram Sao. Accord- 
ingly, the learned Magistrate found the 
respondent not guilty and acquitted him. 


4, This appeal originally came up 
for hearing before Bahadur. J. sitting sing- 
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Ty but his Lordship noticed that there was 
some conflict of decisions amongst the 
various High Courts on the point whether 
to constitute the offence of preventing a 
Food Inspector from taking sample, there 
must be a physical obstruction or threat 
or an assault, and since there was no 
direct decision of this Court on the point, 
his Lordship referred this case for hear- 
fing by a Division Bench: That is how, 
the matter has come up before us, 


5. Before dealing with the ques- 


tions raised before us in this appeal, it. 


would be convenient to set out the rele- 
vant provisions of the Prevention of Food 
‘Adulteration Act (Act 37 of 1954). “Sale” 


has been defined in clause (xiii) of Sec~- 


tion 2 of the Act in the following terms: 
“Sale with its grammatical varia- 
tions and cognate expressions, means the 
sale of -any article of food, whether for 
cash or on credit or by way of exchange 
and whether by wholesale or retail, for 
human consumption or use, or for analy- 
sis, and includes an agreement for sale, 
an offer for sale, the exposing for sale or 
having in possession for sale of any such 
article and includes ` -also an attempt to 
sell any such article.” 
The powers of a Food Inspector have 
been set out in Section 10 of the Act, the 
relevant portions of -which read: 


*10(1) A Food Inspector shall have © 


power— 
(a) to take samples. of any article of 
food from— 
Hh any person. selling such article; | 
Li) sic ne ar 8, 
(iii). . 3 and 
(b) to send such, sample for analysis 
fo ‘the public analyst for.the local area 
Sara which such PODR has been taken} 
c) . . e e,e 


(2) Any Food Taenector may enter 
and inspect any place - where ‘any article 
of food is manufactured, stored ‘or expos- 
ed for sale and take samples: of such arti~ 
cles. of food for analysis, >. 

z (3) Where any sample is taken under 

clause (a) of sub-section (1) or sub-sec- 
tion (2); its cost calculated at the rate at 
which the article is usually sold to the 
public shall be paid to the person from 
whom it is taken, 

Ca ares a ee ae 

(5) The power-eanderred by this sec- 
tion includes power to break open any. 
package in which any article of food may. 
. be contained or to break open the door 


of any premises where any article of food - 


may be kept for sale: 


Provided that the. power to break 
open the. door shall be. exercised only 
after the owner or any other person ; in 
occupation of the premises, if he is pre- 
sent therein, refuses to open the door on 
being called upon to do so: 
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. under the’ Act: 
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Provided further that the food ins- 
pector shall, in exercising the powers of 
entry upon, and inspection of any place 
under this section, follow, as far as may 
be, the provisions of the Code of Criminal 
Procedure, 1898 (Act 5 of 1898) relating 
to the search or inspection of a place by. 
a police officer executing a search war- 
rant oe. under that Code, ~= 


(8) Any food inspector may exercise 
the powers of a police officer under Sec- 
tion 57 of the Code of Criminal Proce- 
dure, 1898 (Act 5 of 1898), for the pur- 
pose of ascertaining the true name and 
residence of the person from whom a 
sample is taken or an article of food is 
seized, 

~ (9). ee 2 he i 
The penal provision is contained in Sec- 
tion 16 of the Act, the relevant portion 
of which is as follows:— 

PS If any person:— 


a’ 


(b) prevents a food inspector from 
taking a sample. as authorised by this 
Act; or 

(c) prevents a food inspector . from 
exercising any other power conferred on 

by or under this Act; or 


(e)s wv wee 


( 
he shall. in addition to the pendio to 
which he may be liable under the provi= 
sions of Section 6, be punishable with 
imprisonment for a term which shall not 
be less than six months but which may 
extend to six years, and with fine which ` 


rem oy 


-shall not be less than one thousand 


rupees: 

Provided that: 

6. . It has been contended before us 
by Mr: S. C. Ghose appearing on behalf 


„of the- “respondent that Sadhu -Sao was 


not the owner. of the shop and, therefore, 
he could not be liable for any-` penalty 
In .support. of this con= 
tention Mr: Ghose relied upon the evi- 
dence of three persons who-were examin- 
ed as defence witnesses - and stated in 
substance that ‘the shop belonged to his 
father Sitaram Sao from whom the res- 
pondent -was separate and that the res- 


-pondent had no concern with the said 


shop. I do not, however, feel in the 
least: impressed by. the evidence of the 
defence witnesses, because in the ‘cross- 


-examination of none of ‘the prosecution 


witnesses even a. suggestion was made 
that Sadhu Sao had no concern with the 
shop or that he was separate from his 

ther. I have, therefore, no doubt in my 
mind that the defence thus put forward 
is an afterthought and wholly unworthy 
of credence. Besides. it has been admit- 


ted by D.W. 1 that the respondent is the 
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only son of his father and both the f=ther 
and the son live in one. and the same 
house. Likewise, D. W, 2 has adnaitted 
that Sitaram Sao and his son live to- 
gether in the same house in whick the 
shop in question is located. D.W. 3 has 
also admitted that Sitaram Sao and Sadhu 
Sao live in one and the same house _ It 
is, therefore, impossible to accept the con- 
tention put. ‘forward on behalf of the res- 
pondent that Sadhu Sao had no in@=rest 
fn the shop or that it was the property 
of his father with which he had no con~ 
cern. Moreover, neither Section 10 nor 
Section 16 contemplates that the person 
from whom the sample of any article of 
food is demanded for the purpose of ana- 
lysis by a ‘Food Inspector . must,be the 
owner of the article in ‘question’ or must 
have some interest therein. The- Food 
Inspector has power to demand a sample 
from any person selling an artice of 
food. The section does -not say the: the 
person selling the article must necessarily 
be the owner thereof or a person having 
some interest therein. Similarly, Sec- 
tion 16(1) refers to any person and does 
not say.that such a parson must peces- 
sarily have title to or interest in the 
article -of food, the taking of a sample 
of which has been prevented. As Sec- 
tion 16(1) is worded, even. a rank ousider 
would incur the penalty provided tk=rein 
if he or she prevents a Food Inspector 
from taking a sample which he is aatho- 
rised to take under the provisions cz the 
Act, or prevents him from exercisin= any 
other power conferred upon him ży or 
under the Act. I am, therefore, carly 
of the opinion that this contention cf Mr. 
Ghose is devoid of substance. 


T. Upon the language of S=ction 
10(1) (a) (i) of the Act. a Food Inspector 
is authorsed to take sample of any ezticle 
of food from any person selling such 
article. It is not necessary, as the tearn- 
ed Magistrate seems to think, the: the 
person from whom the Food Inspector 
demands the sample must be the licensee 
of the shop. It is enough if he is z per- 
son selling the-article of food, the sample 
of which is demanded by the Food Ins- 
pector for being sold. to him on tender of 
the requisite price. No doubt, if ¢ per- 
son is merely sitting in the shop, ard rot 
carrying any sale transaction himself, 
then he cannot be called upon to giv= the 
sample. In that case. if the article of 
food is found to be stored or kept exposed 
for sale, then the Food Inspector is em- 
powered to act under sub-section 2) of 
Section 10 read with sub-section (5) here- 
of. But the evidence of the Food Inspec- 
tor (P. W. 2) in the present case is rot 
that the respondent was merely sitting in 
the shop at the time when he had vsited 
it. His evidence rather is that the res- 
pondent was selling mustard oil i. the 
shop. Both P.Ws. 1 and 3 have said that 
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the respondent was selling mustard oil 
at the time when the. Food Inspector 
(P.W. 2) had asked for the sample of the 
mustard oil, The learned Magistrate. 
rightly saw no reason to reject the evi- 
dence of these witnesses. The learned 
Magistrate was, therefore, not right in 
proceeding upon the footing that there is 
no evidence on the record to prove that 
the respondent was carrying on sale 
transaction at the time when the Food 
Inspector had demanded the sale of the 
sample of the mustard oil to him and of- 
fered to pay the price to him. I am, 
therefore, unable to subscribe to the view 
taken by the learned Magistrate that the 
Food Inspector was not justified in de- 
manding the sample from the respondent. 

8. <Mr. Ghose has, however, con- 
tended that the respondent was not 
bound to enter into a transaction of sale 
with the Food Inspector, as desired by 
him, and -that upon the refusal to sell, 
it was open to the Food Inspector to exer- 
cise his powers under sub-sections (2) and 
(5) of Section 10 of the Act. In my opin- 
jon, there is no force in this contention 
also. The powers of the Food Inspector 
under sub-sections (2) and (5) are in addi- 
tion to, and not in derogation of, his 
powers under sub-section (1). It was,| 
therefore, open to the Food Inspector 
(P. W. 2) to demand the sale of the sam- 
ple of the mustard oil from the respond- 
ent whom he had found selling the oil 
at the time of his visit to the shop. 

9. The real question for conside- 
ration, therefore, is whether the act of 
the-respondent, which. must include his 
omission to sell the sample to the Food 
Inspector, despite the tender of the re- 
quisite price for it to him, amounted to 
preventing the Food Inspector from tak- 
ing the sample which he was authorised 
to take under sub-section (1) of Section 10 
of the Act. On this point, as rightly ° 
noticed by Bahadur, J., there is a con- 
flict of decisions amongst the different 
High Courts. The extreme view has been 
taken.in the Gujarat case, AIR 1967 Guj 
61 to which I have already referred, and 
where V. B. Raju, J., sitting singly. has 
held that mere refusal to give a sample 
of food would not amoun: to preventing . 
the Food Inspector from taking a sample 
in the absence of a physical obstruction 
or a threat or an assault. On the other 
hand, there are decisions of the Madras 
and the Allahabad High Courts which 





_ indicate that the offer of physical ob- 


struction, threat or. assault is not neces- 
sary to constitute an act of prevention 
wi the meaning - of clauses (b) and 
(c) of Section 16(1) of the Act. For ex- 
ample, in Public Prosecutor v. Murugesan, 
AIR 1954 Mad 199 the facts were that a 
Sanitary Inspector of a Panchayat Board 
had asked the accused to give a sample 
of milk which he was carrying for sale 
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for the purpose of being sent for chemical 
analysis. But instead of giving a sample 
to the Sanitary Inspector, the accused 
went into a hotel and handed over the 
milk to a servant of the hotel, who in his 
turn poured the milk into a milk pan 
containing other boiled milk. It was held 
that the accused was guilty, inasmuch as 
by his act he effectively prevented the 
Sanitary Inspector from taking the sam- 
ple and no further overt act was neces- 
sary to constitute the act of preventing 
within the meaning of Section 14(3) of 
the Madras Prevention of Adulteration 
Act (3 of 1918). Ramaswami, J. has ob- 
served that it would be very dangerous 
extension of the plain meaning of the 
word “prevent” to hold that no offence 
would be made out “unless there was a 
physical clash and an effective disabling 
of the executive officer from taking the 
sample.” . 

In Municipal Board, Sambhal v. 
Jhamman Lal, AIR 1961 All 103, which 
is a Bench decision. of the Allahabad High 
Court, the facts were that the Food Ins- 
pector had asked the accused to give him 
a sample of the mustard oil but the accus- 
ed left the shop promising to return 
shortly. The Food Inspector waited for 
some time. but the accused did not turn 
up. The accused was then prosecuted for 
having prevented the Food Inspector from 
taking the sample by abruptly leaving the 
shop without giving the- sample. It was 
held, following the Madras decision just 
referred to, that the commission of an 
overt act was not necessary to constitute 


an act of prevention and that the conduct- 


of the accused in disappearing in the cir- 


cumstances mentioned above had made it © 


impossible for the Food Inspector to ob- 
tain the sample from the person selling 
such article which he was entitled to ob- 
tain under Section 10(1) of the Act. It 
was observed: 


“If a person either by an overt act 


or by his omission prevents the Food Ins- 
pector .from obtaining sample from him 
he would be guilty under S. 16(b).” 

The decision of :-Kapur, J. (as he then 
was) of the Punjab High Court in Bishan 
Dass Telu Ram v. State, AIR 1957 Punj 
99 seems to contain a middle view. ` His 
Lordship held that prevention within the 
meaning of Section 16(b) of the Act "need 
not have an element of physical obstruc- 
tion but it does involve some act which 
hinders an Inspector from taking a sam- 
ple.’ Mr. Ghose has also drawn our at- 
tention to Mussaddi Lal v. The State, 
ATR 1959 All 753 which is a decision of 
M. C. Desai, J,, sitting singly. But the 
material facts of that case were different. 
There the Food Inspector had obtained a 
. sample of milk from the accused, but the 
accused had refused to accept a notice 
given to them in compliance with the pro- 
visions of Section 11(1) (a) to the effect 


Dist. Board v. Sadhu Sao (G. N. Prasad J.) 


A.L R. 


that they had refused to accept one part 
of the sample offered to them as required 
by Section 11(1) (c) fi). They had also 
Tefused to accept the price of the sample 
tendered to them by the Food Inspector 
as required by Section 10(3). It was held 
that by refusing to accept the notice or 
the price of the sample the accused had 
not prevented the Inspecter from taking 
the sample or exercising his powers under 
the law. A distinction was drawn be- 
tween power and duty which the Food 
Inspector has under Section 10 of the 
Act, and it was held that the accused had 
not prevented the Inspector from exercis- 
ing his powers under the Act. 


10. In my opinion, the question 
must be decided upon the plain dictionary 
meaning of the word “to prevent” which 
according to the Chamber’s Dictionary 
means “to balk: to preclude: to stop, keep 
or hinder effectually: to keep from com- 
ing to pass”. According to the Oxford 
Dictionary it means “to provide before- 
hand against the occurrence of (some- 
thing); to render (an act or event) im- 
practicable or impossible by anticipatory 
action; to preclude, stop, hinder”. It is 
clear, therefore, that physical obstruction 
fs not an essential attribute of the verb 
“to prevent” and that prevention can be 
brought about by some act or omission 
whereby ‘the person prevented is hinder- 
ed from performing an act or exercising 
his power. By way of illustration, I 
would refer to the offence of ‘wrongful 
confinement’ as defined in Section 340 of 
the Indian Penal Code which reads: 


“whoever wrongfully restrains any 
person in such a manner as to prevent 
that person from proceeding beyond cer- 
tain ‘circumscribing limits is said ‘wrong- 
fully to confine’ that person.” 

It has been held that proof of actual phy- 
sical obstruction is not essential to sup- 
port a charge of wrongful confinement: 
see Ratanlal The Law of Crimes, page 
903 (21st Edition). Upon the plain mean- 
ing of the word “to prevent” I find my- 
self unable. I say so with respect to fol- 
low the-view expressed by V. B. Raju, J. 
in the Gujarat case, AIR 1967 Guj 61. 
In my. opinion, a Food Inspector can be 
prevented from obtaining a sample which 
he is authorised to take in exercise of his 
powers under the Act within the mean- 
ing of Section 16(1) (b) not only by some 
overt act, but also by an omission which 
has the consequence of preventing the 
Food Inspector from -obtaining the sample 
from a person selling the article of food 
concerned. It is true, as suggested by 
Mr. Ghose, that the Food Inspector can 
also proceed under the other sub-section 
of Section 10, where the person refuses to 
sell a sample of food to him as required 
under Section 10(1). But the very fact 
that the Food Inspector is compelled in 
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such a case to resort to his powers under 
the other sub-section of Section 10 would 
imply that he has been prevented by 
some act or omission of the person zelling 
the article of food from exercising his 
powers under sub-section (1). It cannot 
be the intention of the legislature that 
the Food Inspector must be compelied by 
reason of some act or omission ož the 
person selling an article of food to resort 
|to his powers under sub-sections (2) and 
(5) in every case. To impose stch a 
limitation upon the powers of the Food 
\Inspector would amount to rendering his 
powers under sub-section (1) nugatory. 
|The correct view must, therefore, be that 
if a person selling an article of food re- 
fuses to comply with the demand bf the 
Food Inspector to give a sample oi it to 
jhim on tender of the requisite price, then 

\the refusal has the consequence of pre- 
venting the Food Inspector from <aking 
a sample which he is authorised te take 
by the Act and the person who thus pre- 
vents a Food Inspector from taking a 
sample commits an offence punishable 
under Section 16(1) (b) read with Sec- 
tion 10(1) (a) (i) of the Act. 

1i. In the instant case, it has been 
proved from materials on the record, as 
found by the learned Magistrate also, 
that the respondent had refused to give 
to the Food Inspector (P.W. 2) the sample 
of mustard oil despite the offer of pay- 
ment of price to him, and that th2 res- 
pondent did not allow him to take the 
sample. In the view which I have taken, 
the act of the respondent which must in- 
clude also his omission fell withir the 
mischief of Section 16(1) (b) of the Act 
and he is, therefore, liable tc the 
penalty provided in that section. 

12. Finally, Mr. Ghose has urged 
that the present prosecution must fail on 
the ground that it was not instituted with 
requisite sanction as contemplated bz Sec- 
tion 20 of the Act. In this connection 
Mr. Ghose has urged that there is no 
material on the record to show that the 
District Medical Officer of Health, who 
has given the sanction for the prosecution 
of the respondent, had the requisite au- 
thority for it under any general o> spe- 
cial order of the District Board. It ap- 
pears, however, that the prosecutiom has 
brought on the record two documents 
(Exts. 5 and 7) which give ample indica- 
tion of the fact that the District Medical 
Officer of Health was authorised by the 
District Board by a resolution passed by 
the District Board at a special m=eting 
held on the 27th April 1957 to institute 
cases in accordance with Section 2C(1) of 
the Act. Ext. 5 is a notice and it shows 
that a special meeting of the District 
Board. was called for being held on the 
27th April, 1957, to consider the Govern- 
ment circular dated the 31st January, 
1957, in which it had been suggestei that 
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“the Board should authorise the Health 
Officers also to institute cases in accord- 
ance with Section 20{1) of the Food 
Adulteration Act”. Ext. 7 is the resolu- 
tion passed by the District Board on the 
27th April, 1957, which is appended to 
Ext. 5 itself and reads: 
“No. 8 approved.” 

Reading Exts. 5 and 7 together, it is abun- 
dantly clear that what was approved at 
the said special meeting of the District 
Board was the suggestion of the Govern- 
ment that the District Board should au- 
thorise the Health Officers also to insti- 
tute cases in accordance with Section 
20(1) of the Act. The fact that this is 
the true interpretation of Exts. 5 and 7 
is also clear from the petition of com- 
plaint itself, wherein the District Medi- 
cal Officer of Health indicated that “I 
have been authorised by the District 
Board, Patna by Resolution No. 8 (Spe- 
cial) dated 27-4-1957 to file complaint 
under the Food Adulteration Act”. I am, 
therefore, unable to accept the contention 
of Mr. Ghose that the present prosecution 
must fail for want of requisite sanction 
under Section 20 of the Act. 


13. For the aforesaid reasons, I 
am unable to uphold the acquittal of the 
respondent. JI, therefore, set aside his 
acquittal and convict the respondent 
under Section 16(1) (b) read with Sec- 
tion 10(1) (a) of the Act and sentence 
him to undergo simple imprisonment for 
six months and to pay a fine of Rs. 1000/- 
or, in default, to undergo simple impri- 
sonment for a further term of two months. 
The appeal is, accordingly, allowed. 


A. N. MUKHARJI, J.:— 14. I 
agree, 

Appeal allowed and accused 

‘convicted. 





AIR 1971 PATNA 227 (V 58 C 
N. L. UNTWALIA. J. 

Makhan Gope and another, Petition- 
ers v. Prasad Gope, Opposite Party. 

Civil Review No. 32 of 1968, D/- 4-11- 
1970 from Judgment of Mahapatra J. Te- 
ported in AIR 1969 Pat 307. 

Arbitration Act (1940), S. 39 — No 
second appeal can lie against composite 
order decreeing suit and ee ob- 
jection against award. {X-Ref. 17 
and 41) Judgment of Mabapate J. 
reported i in AIR 1969 Pat 307 set aside on 
review. (Para 4) 

-When the suit is decreed rejecting an 
objection to the award such a composite 
judgment consists of two parts one being 
the order refusing to set aside the award, 
This part is appealable under S. 39 and 
the appeal must comply fully with S. 17. 
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There can however be no second appeal 
from that part and therefore there can 
also be no remittal of the case back for 
reconsideration. (Paras 4 and 5) 
Merely because a decree follows such 

composite judgment the right of appeal 
under S. 39 is not extinguished. If the 
appeal is allowed the decree will auto- 
matically go which can also happen in an 
appeal from the decree and for this S. 41 
need not be resorted to. (Para 5) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 Pat 66 (V 52), 

Minalal Mundhra v. Smt. Anchi 

Devi 5 
R. S. Chatterji and Bindeshwari Pra- 
sad Singh, for Petitioners, S. B. Sanyal 
on Choudhary S. N. Mishra, for Opposite 

arty. j 


ORDER :— This application by de- 
fendant respondents in Second Appeal No. 
922 of 1966 for review of the Judgment 
of Mahapatra, J., passed in that appeal 
on the 18th July. 1968 has arisen under 
these circumstances. An award is said 
to have been made by the Panchas in res- 
pect of. the disputed property. According 
to the case of the plaintiff opposite party, 
the dispute between him and the peti- 
tioners had been referred to arbitration 
by an arbitration agreement; an award 
was made. The opposite party filed Title 
Suit No. 25 of 1959 for the filing of the 
award and for a decree in accordance with 
it. The petitioners objected and asked 
the court to set aside the award, inter 
alia, on the ground that they had not 
entered into any arbitration 
The trial court in the first instance ac- 
cepted their case and dismissed the suit. 

On appeal by the opposite party, the 


case was remitted back to the trial court. 


After remission, on rehearing, the plain- 
tiff succeeded. The suit was decreed 
after rejecting the objection of the peti- 
tioners in the award. A judgment was 
passed directing the drawing up of a de- 
cree in accordance with the award. The 
defendants went up in appeal before the 
lower appellate court. The lower appel- 
late court allowed the appeal, set aside 
the award and accordingly the judgment 
directing the passing of a decree upon its 
basis was also set aside. The plaintiff 
opposite party came up to this Court in 
Second Appeal No. 922 of 1966. 

2. It would appear from the 
Judgment of Mahapatra, J. in the second 
appeal that it was argued on behalf of the 
plaintiff-appellant that in view of the 
provision of law contained in Section 17 
of the Arbitration Act, 1940 (hereinafter 
called the Act) the appeal filed by the 
defendants in the lower appellate courf 
was not competent. This argument was 
rejected by the learned Judge on the 
ground that the judgment of the lower 
appellate court consisted of two paris— 
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one was in regard to the question of the 
validity of the award and the other as to 
whether a decree ought to have followed; 
hence the appeal was competent. Enter- 
taining the second appeal in this Court, 
however, the learned Judge in the last 
paragraph of his judgment was pleased 
to note that the lower appellate court 
did not consider many facets of the case 
which, when considered, would not neces- 
sarily have resulted in reversal of the 
final judgment of the trial court. In this 
view of the matter, the second appeal was 
allowed and the case was remitted back 
to the lower appellate court. 

3. The only point urged in this 
civil review application by the learned 
counsel for the petitioners is that second 
appeal to this Court was not competent 
and no prayer was made on behalf of 
the opposite party to convert the second 
appeal into a civil revision; even if it 
could have been converted, the civil re- 
vision could not succeed on the grounds 
on ae the second appeal succeeded. 

In my opinion, the point urged 
on behalt of the petitioners is well found- 
ed and must be accepted as correct. When 
in a proceeding or a suit an objection .is 
taken that the award is not valid and 
should be set aside then if a decree is 
directed to be passed in accordance with 
the award after rejecting the objection, 
consist of two 
parts. One part, as observed by Maha- 
patra, J.. and if I may say with respect, 
rightly, was an order refusing to set aside 
the award. Such an order was appealable 
under Section 39 of the Act but no second 
appeal is competent from that part of the 
order. An appeal—either a first appeal or 
even assuming a second appeal would be 
competent from the decree passed in ac- 
cordance with the award only on the 
grounds mentioned in Section 17 of the 
Act and on no other ground. In the in- 
stant case, the position was that the trial 
court had refused to set aside the award 
and: passed a decree in accordance with 
it. The lower appellate court set aside 
the award and consequently set aside the 
decree. It is plain that if the award was 
set aside by the lower appellate court, 
the decree would automatically go. 

; In the second appeal filed from -the 
decree the question in respect of the 
setting aside of the award could not be 
gone into as second appeal from the order 
of the lower appellate court was not com- 
petent. If in second appeal that portion 
of the order of the lower appellate court 
could not be interfered with as was done 
by his Lordship then the case could not 
be remitted back to that court for a re- 
consideration of that matter. In my 
opinion, the error in regard to the main- 
tainability of the second appeal is so ob- 
vious and apparent that I am constrained 
to allow this civil review and upset the 
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judgment of the learned Judge passed in 
the second appeal. 

5. Learned counsel for the oppo- 
site party submitted that in support of the 
question that a second appeal in such 
circumstances was maintainable there is 
another judgment of the same very learn- 
ed Judge in Minalal Mundhra v. Smt. 
Anchi Devi, AIR 1965 Pat 66. That being 
so, it cannot be said that when the second 
appeal was entertained by the learned 
Judge and allowed, any error was zom- 
mitted or in any event an error of the 
kind was committed, which would justify 
the allowing of the civil review. I have 
no difficulty in rejecting this argument. 
On the special facts of that case it was 
held that the second appeal was compe- 
tent as some modification of the award 
was involved in it and the decree made 
was not in accordance with the awarc but 
‘was in accordance with the mocified 
award. The question was whether such 
a decree was a good decree. 

The learned Judge had also observed 
in that case that even if the second ap- 
peal was incompetent interference could 
be made in exercise of revisional powers 
of this court. The observation of the 
learned Judge in paragraph i1 of the 
Judgment to the effect that— 

“Tf a party wishes to come in arpeal 
against an order refusing to set asid2 an 
award or an order modifying or correct- 
ing an award, before a decree can be pass- 
ed in pursuance thereto, he can well take 
recourse to the provision of Sectior 39; 
but when the appeal is against a decree 
passed, we have to go to S. 41 to deter- 
mine the forum of an appeal. In that 
view, a second appeal is maintainable 
in my opinion, 
say so with very great respect, is not cor- 
rect. Innumerable instances can be fcund 
of composite orders, Judgments or decrees. 
A decree may follow in accordance with 
the award on the basis of the same judg- 
ment in which the question of setting 
aside the award has been discussed and 
answered against the objector. But merely 
because a decree - follows, the righ: to 
appeal under Section 39 of ‘the Act is not 
extinguished. An appeal would still lie 
from that portion of the judgment and 


order by which the court refused to set - 


aside the award and if that appeel is 
allowed, the decree would automatically 
go. It may go in an appeal which may be 
filed from the decree; it is not necessary 
to take recourse to Section 41 for this. 
If any appeal is filed under Section 39, 
the appeal filed from the decree musi be 
confined within the four corners of the 
scope of Section 17 of the Act. 

6. In my considered opinion, 
therefore, the second appeal was not 
maintainable in this Court. An apparent 
and obvious error was committed by 
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allowing the second appeal and remitting 
back the case to the lower appellate 
court. If I would have bzen persuaded 
to take the view that a Civil revision 
could be allowed on the grounds men- 
tioned in the Judgment of the learned 


_ Judge, even at this stage probably I would 


have allowed the opposite party to con- 
vert the second appeal into a civil revi- 
sion. But after having read the Judg- 


‘ment of the lower appellate court from 


which the second appeal was filed and 
having: appreciated the grounds of inter- 
ference mentioned in the Judgment of the 
learned Judge as also otherwise, I am 
definitely of the view that civil revision 
could not or cannot succeed. If I may 
say so, I am doubtful even whether the 
second appeal could be allowed on the 
grounds mentioned in the Judgment of 
the learned Judge. But that apart, I am 
definitely of the view that the second 
appeal was not competent end it was not 
nor is it a fit case for interference in a 
civil revision. 5 

7 The application for review is 
accordingly allowed, the Judgment of this 
Court dated the 18th of July, 1968 passed 
in Second Appeal No. 922 vf 1966 is re- 
called and the second appeal is dismissed 
but in the circumstances I shall make no 


order as to cost, 
Petition allowed, 





‘AIR 1971 PATNA 229 (Y 58 C 50) 
S. N. P. SINGH AND S. SARWAR 
ALI, JJ. 

Baidyanath Mandal and others, Ap- 
pellants v. The Coal Purchase and Inspec- 
tion Agency (P.) Ltd. in Liquidation, Res- 
pondent. 

A. F. O. D. No. 307 of 1964, DJ- 1-5- 
1970, from order of Badrinath Sahaya, 


Sub-J., ist Court, Dhanbad, D/- 16-3- 
1964. 

(A) Civil P. C. (1908), S. 20 (c) — 
“Cause of action” — ‘Wholly or in part 


arises” — Business through commission 
agent — Principal forwarding cheques to 
commission agent at his place of business 
in payment of his commission — Part of 
cause of action arises at such place of 
business. 


It is settled law that part of cause of 
action arises where money is expressly or 
impliedly payable under a contract. 

(Para 11) 

Where uncontroverted testimony of 
the commission agent showed that pay- 
ment of commission used to be made 
to him by cheques at his place of busi- 
ness in pursuance of his bills, an implied 
contract to the effect that the money was 
payable at the place of business of com- 
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mission agent must be inferred. Conse- 
quently, in such case, part of cause of 
action arose at the place of business of 
commission agent. (Para 10) 
(B) Civil P. C. (1908), S. 20 (b) — 
Carries on business — Business through 
commission agent — Suit by agent — 
Principal (defendant) owning colliery 
within territorial limits of a court and 
supplying coal to customer secured by 
agent with his place of business within 
same limits — He carries on business 
within jurisdiction of that court. 
(Para 12) 
(C) Civil P. C. (1908), O. 6, R. 2— 
Pleadings — Defect in — Effect — Issue 
framed on matter and evidence led by 
defendant — Absence of averment in 
pani as to such matter is mere irregu- 
Where an issue was framed on a par- 
ticular matter and the defendant also led 
evidence bearing on that issue, mere ab- 
sence of averment in respect of that mat- 
ter in plaint must be deemed to be an 
irregularity which has not caused any 
prejudice to the defendant, (Para 15) 
(D) Limitation Act (1908), S. 21 (2)— 
Rule. under, that acknowledgment by one 
joint debtor does not bind other joint 
debtors — It is not applicable to acknow- 
ledgment made by one of the partners. of 
partnership firm in ordinary course of 
business. AIR 1965 Andh Pra 349, Foll. 


. (Para 16) 

(E) Limitation Act (1908), S. 19 — 
Acknowledgment of liability — State- 
ments in letter relied as acknowledge- 


ment, vague and not indicating any ack- 
nowledgement — Letter cannot be con- 
strued as acknowledgement even though 
it is in reply to reminder for payment of 
liability. 

Though in construing words used in 
the statements made in writing on which 
‘a plea of acknowledgement rests, courts 
Jean in favour of a liberal construction of 
such statements, it does not mean that 
where no admission is made one should 
be inferred, or where the statement is 
made clearly without intending to admit 
the existence of jural relationship such 
intention could be fastened on the maker 
of the statement by an involved or far- 
fetched process of reasoning. AIR 1961 
SC 1236, Followed. (Para 18) 


Where the statements ïn the letter 


relied on as acknowledgement of liability. 
were vague and it could not be inferred ` 


that they amounted to acknowledgment 
of existing liability. the letter could not 
be construed as an acknowledgment of 
liability even though the letter was sent 
in reply to a reminder for payment of 
outstanding liability. (Para 18) 

(E) Limitation Act (1908), S. 20, Ex- 
planation 2 — Acknowledgment of liabi- 
lity by agent of debtor — Power of agent 
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to do so cannot be inferred when credi- 
tor does not prove conferment of such 
power. 

Where the plaintiff did not adduce 
evidence and discharge its burden that 
the agent of the defendant had express 
authority to make an acknowledgment 
of a liability on behalf of the defendant, 
an inference could not be drawn that the 
agent had such authority merely because 
the agent had authority to write letters on 
behalf of the principal. AIR 1924 All 855, 
Relied on; (1911) ILR 35 Bom 302, Dis- 
tinguished. (Para 19) 
Referred: Chronological Paras 
(1965) AIR 1965 Andh Pra 349 (V 52) 

= 1965-1 Andh WR 222, Ratanlal 

v. Commercial and Industrial 

Bank Ltd. 16 
(1961) AIR 1961 SC 1236 (V 48) = 

1962-1 SCR 140. Shapoor Freedom 

Mazda v. Durga Prosad Chamaria 18 
(1924) AIR 1924 All 855 (V 11) = 

ILR 46 All 892, Uma Shankar v. 


`~ Gobind Narain 19 

(1911) es 35 Bom 302 = 13 Bom LR 
264, Ebrahim Haji Yakub v. 
Chunilal Lalchand Kabre 19 


M/s. R. S. Chatterjee, H. R. Das and 
Samsul Huda, for Appellants; S. K. Ma~ 
zumdar, for peg aA 

. N. P. SINGH, J. :— This appeal is 
by the defendants and it arises out of a. 
money suit filed by the plaintiff Com- 
pany for realisation of Rs. 24,499.71 Paise 
as arrears of commission (besides costs) 
which was payable by the defendants to 
the plaintiff Company under a contract 
entered inta between them. The suit 
was tried in the Court of the 1st Subordi- 
nate Judge at Dhanbad and it has ` been 
decreed in full with costs. 

2. The plaintiff is a limited Com- 
pany having its head office at Calcutta 
and carries on the business of commission 
agents and middlemen at various places 
including Dhansar in the District of 
Dhanbad. Defendant Nos. 1 to 5 are 
partners of a firm known as Messrs. B. N. 
Mandal and Company (defendant No. 6). 
The defendants own a colliery and they 
carry on the business of sale and des- 
patch of coal from the colliery to differ- 
ent customers at different places. The 
case of the plaintif Company, as made 
out in the plaint, is that the defendants 
approached it for the sale of their coal 
by securing customers and agreed to pay 
commission at the rate of six annas per 
ton on sale of the coal to the customers 
secured by it. The said contract was 
entered into between them by corres- 
pondence.’ In accordance with the terms 
of the contract, the plaintiff Company 
secured different customers including 
Messrs. Indian Iron and Steel Co., Ltd., 
and Messrs. Burn & Co.. for disposal of 
the stock of coal raised by the defend- 
ants from their colliery. The defendants 
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used to despatch coal to the custcmers 
secured by the plaintiff Company from 
time to time and they used to intimate 
to it about the despatches. The plaintiff 
Company thereupon used to submit bills 
for commission on the basis of the infor- 
mation received by it. The Pee 
Company has alleged that a sum of Rs 
24,499.71 Paise is payable by the dei and- 
ants to the plaintiff Company on account 
of the bills submitted by it after ad“ust- 
ment of all payments made by the deiend- 
ants but the defendants have failec to 
pay the said amount in spite of repeated 
requests and service of notice on them. 
- In the schedule of the plaint the parti- 
_ eulars of the bills alleged to have’ been 
submitted by the . plaintiff have been 
given. As stated in paragraph 10 ož the 
plaint, the cause of action for the suit 
arose at Dhansar within the jurisdiction 
of the Court of the Subordinate Judge at 
Dhanbad on 3-10-58, 3-1-59, 19-5-59, 
19-9-60, 3-8-61 and on subsequent Cates, 
3. In the written statement iled 
by the defendants it has been denied that 
they approached the plaintiff Comoany 
at Dhansar. According to the defendants’ 
case, the representative of the pla natiff 
Company had come to their Caleutta 
office and all the talks and negotiations 
had taken place there and correspond- 
ence was subsequently made. According 
to the defendants, no cause of action 
arose at Dhansar on the different dates 
mentioned in the plaint. 
of their written statement, the defend- 
ants have admitted the statements made 
in paragraph 4 of the plaint. namely, that 
- in pursuance of the said contract the 
plaintiff Company secured different zus- 


tomers including Messrs, Indian Iron and, 


Steel Co., and Messrs. Burn & Co., 
purchase of coal from the 


for. 


. patch coal to the customers from time ta 
time and used to intimate to the plaintiff 
Company about the despatches and hat 
the plaintiff - Company used to sumit 
bills for commission on the basis of the 
information received by it. The def=nd- 
ants, however, have denied the fact hat 
a sum of Rs. 24,499.71 Paise or any 
amount was due to the plaintiff Company 
from them. According to the defendants, 
by letter No. 2061-A/59 dated the 29th of 
May, 1959, they informed the plaintiff 
Company that they would no more vay 
any middleman commission. The defend- 
ants further have taken the plea that the 
suit is barred by limitation. They kave 
denied having sent any letter to the pħin- 
tiff Company on the 19th of September, 
1960. According to the defendants. teir 
manager was not authorised to write sach 
a letter and the said letter and all other 
letters mentioned in paragraph 10 of the 
plaint would not save the bar of linta- 
tion. The defendants have thus de-ied 
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In paragrazh T 


defend=nts’ 
colliery; that the defendants used to Jes~ 
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the fact of acknowledgmert of the liabi- 
lity in any of the letters elleged to have 
been sent by them. 

. 4, On the pleadings of the parties, 
the following issues were framed by the 
trial court: 

“L Has the plaintiff got any cause of 
action for the suit? 
TI. Is the suit barred by limitation? 
Il. Has this Court jurisdiction to try 
this suit? 
- IV. Is the plaintiff entitled to get a 
decree as prayed for? 
. To what relief, if any, is the plain- 
tiff entitled.” 


5. The learned Subordinate Judge 
has decided -all the issues in favour of 
the plaintiff Company. On issue No. 3, 
the finding of the learned Subordinate 
Judge is that the contract was entered in- 
to at. Dhansar and the payment was 
agreed to or. required to be made to the 
Plaintiff Company at Dhansar. The cause 
of action, therefore, arose within the 
jurisdiction of his court and his court had 
territorial jurisdiction - to try the suit. 
On issue No. 2, the trial Court has record- 
ed the finding that the amount claimed 
by the plaintiff Company has been saved 
from the bar of limitation by such ack- 
nowledgement as has been made under 
Exhibits 1 and 1/d. On issue No. 4 the 
trial court has arrived at the finding that 
the plaintiff Company’s case for arrears 
‘of Rs. 24,499.71 Paise has been proved to 
be due and the plaintiff Company is en- 
titled to get a decree for the said amount. 
In view of the above-mentioned findings 
on issue Nos. 2, 3 and 4, the learned Sub- 
ordinate Judge decided issue Nos. 1 and 5 
also in favour of the plaintiff Company 
and held that the plaintiff Company has 
got cause of action and the plaintiff Com- 
pany is entitled to a decree for the amount 
claimed besides costs. 

6. Mr. R. S. Chatterji, learned 
counsel appearing for the appellants, 
while opening the argument, raised a pre- 
liminary point regarding the maintain- 
ability of the suit as framed on the 
ground that the plaint had been signed 
by-one Sri P. B. Maitra, the Liquidator 
of the plaintiff Company and it has not 
been proved that he had the necessary 
authority to file the suit on behalf of the 
plaintiff Company. Mr. Chatterii, how- 


‘ever, gave up this point in view of the 


fact that no such objection : has been rais- 
ed by the defendants in their written 
statement and no issue was framed on the 
question whether Sri P. B. Maitra was 
legally authorised to file the suit on be~ 
half of the plaintiff Company. 


7. Mr. Chatterji raised oníy two 
contentions, namely, (1) that the entire 
claim of the plaintiff Company is barred 
by limitation; and (2) that the Subordi- 
nate Judge at Dhanbad had no jurisdic- 
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tion to try the suit. According to learned 
counsel, the trial court has recorded 
erroneous findings on issues Nos. 2 and 3. 
i 8. I will first consider the ques- 
tion whether the Subordinate Judge had 
jurisdiction to try the suit. According to 
Mr. R. S. Chatterji, the facts showing 
that the Subordinate Judge at Dhanbad 
had jurisdiction to try the suit have not 
been specifically mentioned in the plaint 
‘nor does the plaint disclose the facts.con- 
stituting the cause of action and when 
the cause of action arose. In paragraph 
10 of the plaint there is an averment - to 
the effect that the cause of action for the 
suit arose at Dhansar within the jurisdic- 
tion of the Court of the _ Subordinate 
Judge at Dhanbad on the different dates 
mentioned therein. It cannot, . therefore, 
be held that the plaint is defective and 
it ought’ to have beén rejected in -limine 
because of want of necessary particulars. 


Both the parties have led evidence bear- ` 


ing on the question of jurisdiction of the 
Subordinate Judge at Dhanbad to try the 
suit and the question whether the Sub- 
ordinate Judge had jurisdiction or not has 


to be decided on the evidence which has — 


been brought on the record. 

9. In the plaint it is not specifical~ 
Ty stated that the defendants had ap- 
proached the plaintiff Company for sale 
of their coal by securing customers at 
Dhansar and the contract was entered 
into between them there. On the con- 
trary, there is a statement in paragraph 3 
of the plaint to the effect that the con- 
tract was entered into between the parties 
by correspondence. Although it has been 
stated in that paragraph that the corres- 
pondence in question are being filed and 


they may be treated as part of the plaint, - 


no letter written by either party relating 
to the completion of the contract has been 
filed along with the plaint or has been 
brought on the record subsequently. As 
I have already stated, according to the 
- defendants’ case, they never approached 
' the plaintiff Company at  Dhansar 
but the representative of the plain- 
tiff Company . had- come to the 
defendants’ head office at Calcutta where 
all talks and negotiations had taken place. 
This, according to the ‘defendants’ case, 
there was an oral contract’ which was 
éntered into between the parties by talks 
and negotiations at Calcutta: ` 


Regarding the correspondence relat- 


ing to the contract. it has been stated in 
paragraph 6 of the written. statement that 
they took place subsequently. The learn~ 
ed Subordinate Judge on comparison of 


Paragraph 3 of the plaint and paragraph _ 


6 of the written statement has taken the 
view that the correspondence confirming 
the agreement took: place subsequently. 
The learned Subordinate Judge mainly 
acting on the evidence of P. W. 1 has held 
that -the defendants had approached 
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through Mr. B. N. Mandal the plaintiff 
Company’s Managing Director Mr. Wal- 
lace at Dhansar and had settled the terms 
there. The contract was accordingly 
entered into at Dhansar and the cause of 
action arose there. P.W. 1, who was the 
personal Assistant to the Managing Direc~ 
tor of the plaintiff Company in 1958, has 
given evidence to the effect that the 
plaintiff Company had an office at Dhan- 
sar in the district of Dhanbad during the 
period 1951 to 1961. In the year 1951 or 
1952 Mr. B. N. Mandal as the representa- 
tive of the defendants had come to the 
Dhansar office of the plaintiff Company 
and he had a talk with Mr. Wallace, the 
Managing Director of the plaintiff Com~ 


pany. He offered to give commission to 


the. plaintiff Company at the rate of six 


annas per ton on sale of coal to the custo- 


mers secured by him and Mr. Wallace 
agreed. D.W. 2, the office superintendent 
of the firm of the defendants, has stated 
in his evidence that Mr. Wallace had come 
to the Calcutta office of the firm for the 
first time either in the year 1953 or 1954. 
At that time he was the personal Assist~ 
ant of Mr. B. N. Mandal. In. his pre- 
sence it was settled between Mr. Mandal 
and Mr. Wallace-that Mr. Mandal would 
pay: to the plaintiff Company commission 
at the rate of six annas per ton on the 
coal which would be sent to the customers 
secured by the plaintiff Company. 

- - According to the witness, all the 
negotiations took place -in the office of 
the firm at 22, Canning Street, Calcutta. 
He has further made a statement to the 
effect that Mr. B. N. Mandal. who was a 
member of the West 
from 1952 to 1961, did not go anywhere 
outside Calcutta to settle such transac- 
tions. The learned Subordinate Judge 
has taken the view that it is improbable 
that the witness would remember the talk 
which “took place between Mr. Mandal 
and Mr. Wallace after a lapse of ten 
years, specially when he had no personal 
interest in the business. He -has also 
given some other reasons for not relying 
on the evidence of D.W. 2. He has drawn 
an adverse inference against the defend- 
ants because Mr. B. N. Mandal did not 
examine himself as a witness. Thus on 
the statements made by P.W. 1 in his 
examination-in-chief the learned . Judge 
has held that the contract was entered 
into between the parties at Dhansar. The 
above finding of the trial court does not 
appear to be sound for the. reasons which 
I am going to state-presently.. 

10. - As already stated, it is the 
definite case of the plaintiff Company in 
Paragraph 3 of the plaint that the con- 
tract was entered into between the parties 


` by correspondence. Though P.W. 1 stated 


in his examination-in-chief that the talks 
and negotiations took place between the 
parties at Dhansar, he made the follow-~ 


y 
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ing statements in his cross-examination: 
“Negotiation for business took place at 
Dhansar. But later the terms of the busi- 
ness were finalised through correspond- 
ence.” These statements of the witness 
give an indication that the terms cf the 
contract were ultimately finalised through 
correspondence though the initia. talk 
had taken place at Dhansar. P.W. 1 ad- 
mitted that the plaint had been prepared 
at his instance but added that he. told 
his lawyer that the negotiation for busi- 
ness had been made at Dhansar and that 
the terms. in respect of the same were 
subsequently settled through excharge of 
letters. In the plaint there is no state- 
ment to the effect that any negotiation 
for business took place at Dhansar. For 
all these reasons it has to be held that 
the plaintiff Company has failed to prove 
that the contract was entered ints be- 
tween the parties at Dhansar. 

iL. As provided under clause (c) 
of Section 20 of the Code of Civil Froce- 
dure, a suit can be instituted in a court 
within the local limits of whose jurisdic- 
tion the cause of action in part arises. It is 
well-settled that part of the caus2 of 
action arises where money is expressly or 
impliedly payable under a contract. Al- 
though the plaintiff Company has not 
adduced any evidence on the point as to 
what were the terms of the contract re- 
garding the place where the paymen: was 
to be made under the contract, the facts 
that all the bills were sent from Dhansar 
office of the plaintiff Company to tha de- 
fendants and payments used to be made 
to the plaintiff Company at its Dhansar 
office go to show that there was ar im- 
plied contract between the parties that 


payments would be made to the pleintiff - 


Company at Dhansar. ` The defendants 
have not produced even one paper to show 
that any payment was made to the plain- 
tiff Company at its Calcutta office. In- 
deed, the statements made by P.W. 1 in 
his examination-in-chief that the de=end- 
ants used to send details in respect af the 
despatches of their coal to the plaintiff 
Company at Dhansar, that he used -to 
prepare bills of commission on the basis 
of such details’ supplied by the deZend- 
ants at the rate of six annas per ton of 
coal and used to send bills to the Cal- 
cutta office of the defendants and that 
the defendants used to pay such bills by 
sending cheques to the Dhansar offize of 
the plaintiff Company have not been 
challenged by the defendants in his cross- 
examination. In their written statement 
the defendants have not alleged that the 
payment was to be made under the terms 
of the contract at the Calcutta office of 
the plaintiff Company. Although the de- 
fendants have admitted that a cortract 
was entered into between them and the 
plaintiff Company regarding the supply 
of coal, they have not led any evidence 
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on the point as to where the payment of 
commission was to be mace to the plain- 
tiff Company according to the terms of 
the contract. In the circumstances the 
trial court was perfectly justified in hold- 
ing that there was an implied contract 
between the parties that rayments would 
be made by the defendants to the plain- 
tiff Company at Dhansar and as such a 
part of the cause of actior: arose there. 


12. Mr. Susil Kumar Mazumdar, 
learned counsel appearing for the res- 
pondent, submitted in course of his argu- 
ment that the provisions of clause (b) of 
Section 20 of the Code of Civil Procedure 
are also attracted in this case and as such 
the suit was maintainable within the 
jurisdiction of the court caf the Subordi- 
nate Judge at Dhanbad. There is sub- 
stance in this contention. D.W. 1 has 
given evidence to the effect that Kenua- 
dih colliery, which lies within the dis- 
trict of Dhanbad, belongs to the defend- 
ants. This fact has not been controvert- 
ed in the cross-examination of the wit- 
ness. There is no suggestion that the 
colliery in question is not running or it 
has been leased out to some one else. If 
the defendants are running a colliery 
within the local limits of the jurisdiction 
of the Subordinate Judge at Dhanbad, it 
has to be held that they are carrying on 
business within the. jurisdiction of the 
said court and as such clause (b) of Sec- 
tion 20 of the Code of Civil Procedure 
would apply. I may also state here that, 
as deposed to by P.W. 1, coal used to be 
supplied by the defendants to Martin 
Burn Limited at Galfarwari; which lies 
within the jurisdiction of Bagmara sub- 
division in the district of Dhanbad. 


13. I accordingly hold that the 
conditions laid down in clauses (b) and 
(c) of Section 20 of the Code of Civil Pro- 
cedure are fulfilled and the suit was 
maintainable within the jurisdiction of 
the Court of the Subordinate Judge at 
Dhanbad. The first contertion raised by 
learned counsel appearing for the appel- 
lants is, therefore, rejected. 


14. Now I consider the question 
whether’ the entire. claim or any part 
thereof made by the plaintif Company 
is barred by limitation. In the schedule 
of the plaint particulars of 32 items of 
bill, beginning from-January 1957 up to 
December, 1959, have beer. given in res- 
pect of which payment has been claimed. 
The learned Subordinate Judge has taken 
the view that the limitation would run 
from the date of each bill and if a parti- 
cular bill is beyond three years, the claim 
in respect of that bill would be barred by 


limitation, unless it is saved by any 
acknowledgement of the liability. The 
suit having been filed on the 3lst of 


January, 1962. he has held that the claim 
in respect of the bills, which are of Janu- 
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ary, 1959, or of subsequent dates, would 
not be barred by limitation. Before the 
Subordinate Judge it was urged on behalf 
of the plaintiff Company that its entire 
claim has been saved from the bar of 
limitation by the acknowledgement made 
in the three letters (Exhibits 1/a, 1 and 
j/d). The learned Subordinate Judge has 
held that the letter (Exhibit 1/a) dated 
the 10th of June. 1959, cannot be taken 
to be an acknowledgement of the liability 
in respect of arrears for the period be- 
fore January, 1959. According to the 
learned Subordinate Judge, in letter 
(Exhibit 1) dated the 19th of September, 
1960, sent by one Mr. Das, who was the 
Manager of the defendants, there was an 
acknowledgement of the liability of out- 
standing commissions and it saved the 
bar of limitation in respect of the claim 
of bills up to September, 1957. Regard- 
ing Exhibit 1/d; a letter dated’ the 18th 
of June, 1958 the trial court has held that 
it was an acknowledgement of the liabi- 
lity in respect of Rs. 10,403.29 np., which 
was the amount outstanding at the end 
of May, 1958, and it included the amount 
in respect of the bills relating to June, 
July and August, 1957. By reason of such 
acknowledgement fresh period of limita- 
tion started from the 18th June, 1958, 
and before the expiry of the period of 
three years on 18th June, 1961, a fresh 
acknowledgement was made under Exhi- 
bit 1 dated the 19th of September, 1960. 
Thus the claim in respect of the bills of 
June, July and August 1957 was also 
saved from the bar of limitation. The 
learned Subordinate Judge has ultimately 
held that the acknowledgement made 
under Exhibits 1 and 1/d saved the entire 
claim of the plaintiff Company from the 
bar of limitation. Regarding the letter 
(Exhibit A-3), the learned Subordinate 
Judge has arrived at the finding that the 
allegation of the defendants that the let- 
ter, the copy of which is Exhibit A-3, was 
sent to. the plaintiff Company is not- true. 
15. On the question of limitation, 
Mr. Chatterjee appearing for the appel- 
lants made two-fold submissions. 
first place, he submitted that-in absence 
of any averment in the plaint as to how 
the limitation has been saved, the plain- 
tiff Company cannot show that its claim 
or part thereof is saved from the bar of 
limitation by any acknowledgement of 
liability. Secondly, he urged that there 


is no valid acknowledgement of any liabi-. 


lity in the letters (Exhibits 1 and 1/d). 
There is no substance in the submission 
of Mr. Chatterjee that the plaintiff Com- 
pany cannot show that its claim or part 
thereof is saved from the bar of limita- 
tion by any acknowledgement of liability. 
No doubt in the plaint it is not expressly 
stated that the limitation in respect of 
any part of the claim is saved by reason 
of any acknowledgement of liability. In 


‘Mondal himself as proprietor. 


In the- 
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paragraph 10 thereof it is stated that the 
cause of action arose on 19-9-1950 and 
on other dates, It appears that the date 
19-9-60 was mentioned in paragraph 10 
of the plaint because the letter (Exhibit 1) 
bears that date. This is clear from the 
averment made in paragraph 11 of the 
written statement, which reads as follows 


“That the defendants crave leave to 
submit that no letter was written to the 
Plaintiff from the office of the defendants 
on 19-9-60. The letter if any is con- 
cocted and has been got up. The defend- 
ants’ manager was never. authorised to 
write such letter and that alleged letter 
or any letter or letters dated 19-6-59 and 
others mentioned in para 10 of the plaint 
would not and cannot save limitation 
There is no acknowledgement of liability 
in any of the 
elleged correspondences.” 

Apart from that, the defendants had full 
knowledge in the trial court that the 
question of acknowledgement was an 
issue in the case and they led evidence 
bearing on that issue. In the circum: 
stances the absence of specific averment 
in the plaint to the effect that the limita- 
tion has been saved by acknowledgement 
of liability was a mere irregularity which; 
has not caused any prejudice to the 


_ defendants. 


16. The second submission of Mr. 
Chatterjee deserves car consideration. 


‘I will first deal with Exhibit 1/d, which 


is dated the 18th of June, 1958. In 
letter there is a reference to letter No. 
24/26 dated the 16th of June, 1958, in 
respect of outstanding commission bills. 
This letter was issued on behalf of B. N. 
Mondal & Co., and was signed by B. N. 
In the 
letter there is the following statement: 


“Re. Your commission:—- We have 
noted your dues and as soon as the order 
is placed for Burnpur and as soon as we 
are in a position to despatch your Sancto- 
Tia Slack Coal to Burnpur, we s 
arrange clearance of your dues gradually 
and within shortest period.” 

With regard to this letter Mr. Chatterjee 
submitted that the statements made in 
this letter would bind only Mr. B. N. 
Mondal and not the other partners of the 
firm. In support of his contention he 
relied on the decision in the ease of Ratan 
Lal v. Commercial and Industrial Bank 
Ltd., ATR 1965 Andh Pra 349. Im that 
case the question for consideration was 
whether a written acknowledgement sign- 
ed or a payment made by one of the 
joint debtors kept the debt alive and 
subsisting against the other joint debtors. 
In view of the provisions of sub-section 

(2) of Section 21 of the Indian Limitation 
Act, 1908. it was held that such an ac- 
knowledgement or a payment by one of 
the joint debtors would not keep the debt 


correspondences or the 
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alive and subsisting against the other 
joint debtors, unless the plaintiff proves 
that the debtor who has acknowledged 
the debt or made the payment was the 
agent of the other joint debtors duly 
authorised by them to acknowledge the 
liability or to make the payment cn ac- 
count of the debt. In that very case, 
However, it was held that in the case of 
Section 21(2) of the Limitation 
Act, 1908, is not intended to apply to 
transactions conducted by them in the 
crdinary course of partnership business 
because of the general principle of law 
that partners are the agents of one 
‘another and that their acts done in the 
ordinary course of the partnership busi- 
ness bind the partnership. In the instant 
case it is an admitted fact that defend- 
ants 1 to 5 are the partners of M/s. B. N. 
Mondal & Co., a partnership firm carry- 
ing on business at 22 Canning Street Cal- 
cutta It is a common ground that the 
contract between the plaintiff Company 
and the defendants was entered intc as a 
result of negotiations between Mr. B. N. 
Mondal, on behalf of the partnership 
firm, and the representative of the plain- 
tiff Company. The letter (Exhibi: 1/d) 
had been signed by Mr. B. N. Monéal on 
behalf of M/s. B. N. Mondal & Co. The 
authority of Mr. B. N. Mondal to sign 
soch a letter of acknowledgement hes not 
oe repudiated in the written statement 
ed by the defendants. It must, there- 
fo. be held that Mr. Mondal issueé the 
letter (Exhibit 1/d) in the ordinary. course 
of the partnership business and the letter 
signed by him was binding on the part- 
nership. There is, therefore, no substance 
in the contention raised by Mr. Chat-erjee 
regarding Exhibit 1/d. As held by the 
trial court, it was an acknowledgement 
of the liability in respect of Rs. 10,-03.29 
paise, which was outstanding at the end 
of May, 1958, and it included the amount 
in respect of the bills relating to June, 
July and August, 1957. This acknow- 
ledgement saved the limitation only till 
the 18th of June, 1961. The question 
whether the limitation in respect of the 
aforesaid liability was saved or no: on 
the date the suit was filed would ulti- 
mately depend on the decision on the 
question whether in the letter (Exhibit 1) 
dated the 19th of September, 1960 there 
was a valid acknowledgement of the 
existing liabilities. 


I7. Regarding the letter (Exhibit 
1), Mr. Chatterjee for the appellants rais- 
ed two points, namely, (1) that the state- 
ments made in the letter are vague and 
they do not amount to any admission or 
acknowledgement of any liability: and 
(2} that Mr. Das had no authority, ex- 
press or implied to make acknowl=dge- 
ment of liability on behalf of the de- 
fendants, 
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18. The letter (Exhibit 1) was 
sent on behalf of B. N. Mondal & Co., 
Colliery proprietors, in reply to the letter 
dated the 14th September, 1960, address- 
ed to Mr. B. N. Mondal. The letter reads 
as follows: 

“For Attention—Mr. E. C. Chatterjee 

Dear Sirs, 

We are in due receipt of your D. O. 
letter of 14th September, 1960 addressed 
to the undersigned. 

The working of the Sanctoria Mine 
has been closed from the Mines Depart- 
ment and we are trying our level best to 
resume working of the mine with full 
force. Sanctoria Colliery are giving us 
trouble for the last 6 months or more due 
to sand stowing arrangements and as such 
we could to you, your outstanding com- 
mission. However, as soon as the posi- 
tion improves, we shall see to it positive- 
ly and we are really sorry for the incon- 
venience.” 

In this letter the expression “as such 
we could to you, your outstanding com- 
mission” does not convey any sense. It 
was submitted by Mr. Mazumdar appear- 
ing for the respondent that there is a 
typing mistake in the letter and for the 
words “we could not pay to you”, the 
words “we could to you” have been ty 
According to learned counsel, the state- 
ment “However. as soon as the position 
improves, we sh see. to it positively 
and we are really sorry for the inconveni- 
ence” indicates that there has béen such 
a mistake in the typing of the letter. Mr. 
Mazumdar further drew our attention to 
the fact that this letter wes sent in reply 
to the -letter dated the 14th September, 
1960, by which a reminder had been sent 
for payment of outstanding commission 
bills. It is difficult to accept the submis- 
sion of Mr. Mazumdar. 

There is an ambiguity in the letter 
as it stands and the Court cannot supply 
the words which are missing. Even the 
expression “we shall see to it” is vague 
and from it it cannot be inferred that it 
related to the present subsisting liability 
or that it indicated the existence of jural 
relationship between the parties and was 
made with the intention of admitting such 
a relationship. As observed in the case of 
Shapoor Freedom Mazda v. Durga Prosad 
Chamaria, AIR 1961 SC 1236, in constru- 
ing words used in the statements made in 
writing on which a plea of acknowledge- 
ment rests, Courts lean in favour of a 
liberal construction of such statements 
though it does not mean that where no 
admission is made one should be inferred, 
or where a statement was made clearly 
without intending to admit the existence 
of jural relationship such intention could 
be fastened on the maker of the state- 
ments by an involved or far fetched pro- 
cess of reasoning. No doubt in the letter 
(Exhibit 1/g) addressed to Mr. B. N. 
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Mondal a reminder for payment of out- 
standing bills was made but the contents 
of the letter (Exhibit 1), which was sent 
in reply to that letter, are vague and it 
is difficult to hold on the statements made 
therein that any admission or acknow- 
ledgement of the existing liability was 
made. There is. therefore, substance in 
the first point raised by Mr. Chatterjee 
regarding Exhibit 1. 


19. As already stated, in para- 
praph 11 of the written statement the 
defendants have taken the specific plea 
that the Manager was not authorised to 
write the letter dated the 19th of Sep- 
tember, 1960. It appears from the judg- 
ment under appeal that the point that 
Mr. Das had no authority on behalf of 
the defendants to acknowledge any liabi- 
lity was argued in the trial Court. The 
learned Subordinate Judge, however, 
rejected the argument of the defendants 
that Mr. Das had no such authority on 
the grounds that the defendants did not 
prove as to what were the authorities of 
Mr. Das and that Mr. Das used to sign 
letters on behalf of the firm. It was 
rightly contended by Mr. Chatterjee 
appearing for the appellants that the trial 
court has not given valid grounds for in- 
ferring that Mr. Das had the authority 
to make acknowledgement on behalf of 
the defendants. Explanation II to Sec- 
tion 19 of the Limitation Act, 1908, pro- 
vides that an acknowledgement under the 
Section may be signed either personally 
or by an agent duly authorised in this 
behalf. The onus of proving that Mr. 
Das was duly authorised by the defend- 
ants to make an acknowledgement of .a 
liability on their behalf was on the plain- 
tiff Company. The plaintiff Company has 
not adduced any evidence to prove that 
Mr. Das had such an express authority. 
Therefore, the only question for conside- 


ration is whether on the materials on 


record it can be inferred that Mr. Das 
had the implied authority to make such an 
acknowledgement. 

The fact that the defendants have 
not proved as to what were the autho- 
rities of Mr. J. Das as a Manager cannot, 
fn my opinion, be taken as a circumstance 
justifying an inference that Mr. J. Das 
had the valid authority to make an ac- 
knowledgement on behalf of the defend- 
ants. D.W. 2 has stated in his evidence 
that Mr. B. N. Mondal used to sign letters 
on behalf of the firm and during his ab- 
sence Mr. J. Das, who was the Manager 
of the firm, used to sign letters and send 
them. He has further made a statement 
to the effect that the office superintendent 
used to receive letters which were sent 
to the firm from outside and on receiving 
such letters he used to forward them to 
Mr. B. N. Mondal and steps used to 
be taken on the letters according to Mr. 
Mondal’s order. On the basis of the 


Das had the authority to write letters of 
acknowledgement of liability also. In 
the case of Uma Shankar v. Gobind 
Narain, AIR, 1924 All 855, it was held 
that the mere fact that the defendant used 
to write letters on behalf of his principal 
was not sufficient in law to enable the 
Court to infer that he was an authorised 


agent for the purpose of making an ac- be 


knowledgement of liability. 


Mr. Mazumdar appearing for the res+ ` 


pondent Company, however, relied on a 
decision in the case of Ebrahim Haji 
Yakub v. Chunilal Lalchand Kabre, (1911) 
ILR 35 Bom 302. In that case it was held 
that a. Gomastha who generally managed 
the affairs of the firm and was allowed to 
write letters on behalf of the firm which 
were never repudiated could acknow- 
ledge debts on behalf of the firm. In 
that case the inference that the Gomastha 
had the authority to make acknowledge- 
ment on behalf of the firm was drawn 
on the peculiar facts of that case. That 


case, however, does not support the pro- . 


position that an inference must necessa- 
rily be drawn that an agent had an autho- 


rity to make acknowledgement of liability 


from the mere fact that he used to write 
letters on behalf of the principal. In the 
dmstant case several letters. which were 
issued on behalf of B. N. Mondal & Co., to 
the plaintiff Company have been filed. 
All these letters except Exhibit 1 bear 
the signature of Mr. B. N. Mondal him~ 
self. Thus, there is nothing to show from 
the record that Mr. Das frequently used 


-to write letters, such as Exhibit 1, on 


behalf of the defendants. I am, there- 
fore, of the opinion that on the’ basis of 
the oral statements of D.W. 2 that during 
the absence of Mr. Mor:dal, Mr. Das used 
to write letters on his behalf it would not 
be legitimate to draw the inference that 
Mr. Das had the necessary authority to 
make acknowledgement of the liability on 
behalf of the defendants. The second 
point raised on behalf of the appellants, 
therefore, must prevail and it has to be 
held that the materials on the record do 
not establish the fact that Mr. Das, the 
Manager of the firm, had the authority 
to make an acknowledgement of liability 
on behalf of the firm or the other defend~ 
ants. 


20. For the reasons stated above, I 
hold that the trial court has arrived at 
an erroneous finding that the bar of limi- 
tation has been saved by Exhibit 1. As 
the finding of the trial court with regard 
to Exhibit A/3 has not been challenged 
before us on behalf of the appellants, it 
is not necessary to consider the question 
whether the letter, a copy of which is 
Exhibit A/3, was sent to the plaintiff Com- 
pany or not, 


ALR. 
aforesaid statements of D.W.2, the learn- - 
ed Subordinate Judge has held that Mr. : 


Ba 
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21, The question which remaizs to 
be considered is as to what is the ampunt 
out of the claim made by the planhtiff 
Company which is not barred by licita- 
tion. As already stated, according tc the 
learned Subordinate Judge, the suit hav~ 
ing been filed on the 31st of Janvary, 
1962, the claim in respect of the bills 
which are of January, 1959 or of suse- 
quent dates would not be barred by -mi~ 
tation. Item No, 3 of the Schedule of 
the plaint at page 2 is bill No. 152/%-235 
for January, 1959 for Rs. 556.50. Exnibit 
i/z-19 is the copy of the letter by vwnich 
the bill in question was forwarded. This 
letter shows that the bill was in respect 
of commission on coal supplied rom 
Sanctoria Colliery to Burnpur ` Works 
(Iron Section) and Gulfarbari Works 
during January, 1959. On the facts o= the 
instant case it has to be held that œm- 
mission became payable to the plantiff 
Company on the date on which coal was 
supplied to the customers. As Exhibit 1/z- 
19 does not indicate the date on wich 
the coal was supplied to the customecs in 
the month of January, 1959, it is not Dos- 
sible to infer that such coal was supzlied 
on the 31st of January, 1959. If any coal 
was supplied on any date before the 31st 
of January, 1959, the claim in respect of 
such a supply. would not be saved =rom 
the bar of limitation as the suit was riled 
on the 31st of January, 1962. That being 
the position, the plaintiff Company is 
entitled to a decree only in respect of coal 
which was supplied from the mont= of 
February, 1959, onwards. In items 4 to 
14 of the Schedule at page 2 the bils in 
respect of coal which was supplied =rom 
the month of February, 1959 to the menth 
of December, 1959 have been menticned. 
The total amount covered under fese 
bills comes to Rs. 8,730.79 paise. The 
covering letters (Exhibits 1/z series” in 
respect of those bills show that coal was 
supplied from the month of Febreary, 
1959 onwards. The plaintiff Comaany 
would be entitled to a decree in resdect 
of the said amount as it is not barre= by 
limitation. I may state here that Mr. 
Chatterjee appearing for the appel'ants 
did not challenge the finding of the rial 
court on issue No. 4 regarding the amount 
of claim under different bills and ‘has 
argued only on the question of limite-ion. 
As the claims in respect of bills prier to 
the bills for the month of February, 1959, 
are barred by limitation and are not saved 
by any acknowledgement of liability, I 
hold that the plaintiff Company is enftled 
to a decree only in respect of a sum of 
Rs. 8,730.79 paise with proportionate costs 
of the trial court. 


x 22. The appeal ïs accord=agly 

allowed in. part wth proportionate rosts 
of this court and the judgment and decree 
passed by the trial court is modified and 
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the suit of the plaintiff Company is de- 

creed only in part as indicated above. 
S. SARWAR, ALI, J. :—23. I agree, 
Appeal partly allowed, 
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G. N. PRASAD AND 
A. N. MUKHERJI, JJ. 

Krishna Bahadur, Petitioner v. State, 
Opposite Party. 

Criminal Writ Jur. Case No. 17 of 
1970, D/- 19-5-1970. 

(A) Constitution of India, Art. 226 — 
Habeas Corpus — Power to issue— Effect 
of right of police to investigate into cog- 
nizable offences. 

The power to issue a habeas corpus 
writ is not affected in any way by the 
statutory right of the police to investi- 
gate into cognizable offences where the 
court is satisfied that the delay in the 
submission of the final investigation re~ 
port is mala fide. AIR 1945-PC 18 & AIR 
1970 SC 786 & AIR 1967 SC 483, Follow-~ 
ed; AIR 1968 SC 117, Referred. 

(Para 5 


When in a simple case of theft such 
delay is for over 40 months during which 
time the accused is kept in jail without 
trial the delay is not bona fide and as 
such the writ can issue. (Para 6) 

`- (B) Constitution of India, Art. 226 — 
Habeas Corpus — Accused in jail for over 
40 months without trial pending submis- 
sion of final investigation report — Ac- 
cused seeking discharge and writ of 
habeas corpus — Held plea for discharge 
could not be entertained at that stage. _ 
. (Para 8) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 786 (V 57) = 

1970 Cri LJ 764, S. N. Sharma v, = 

Bipen Kumar Tiwari 5 
(1968) AIR 1968 SC 117 (V 55) = 

1968 Cri LJ 97, Abhinandan Jha 

v. Dinesh Mishra 5 
(1967) AIR 1967 SC 483 (V 54) =: 

1967 Cri LJ 520, Jaichend Lal 

Sethia v. State of W. B. 5 
(1960) ATR 1960 SC 866 (V 47) = 

1960 Cri LJ 1239, R. P. Kapur v. 

State of Punjab 3 
(1945) ATR 1945 PC 18 (¥ 32) = 

71 Ind App 203, King Emperor . 

v. Khwaja Nazir Ahmad 5 

C. P. Sinha, amicus curiae, for Peti- 
tioner; Ganesh Prasad Jaiswal, for Oppo- 
site Party. 

G. N. PRASAD, J.:— This applica- 
tion has been forwarded to this Court 
from the Central Jail, Patna, where the 
petitioner, Krishna Bahadur, has been 
under detention in connection with Patna 
Kotwali P. S. Case No. 91 (1) 61 under 
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Section 379 of the Indian Penal Code. 
The case was registered on the 29th Janu- 
ary, 1967, upon a report made by one 
Badri Prasad Bajak to the effect that the 
petitioner had committed theft in respect 
of certain clothes from a laundry which 
the informant was running in Krishna 
Chowk Dharamshala at Mithapore. The 
case of the petitioner is that although 
more than three years have since elapsed, 
the Investigation Officer of the case has 
not submitted the final form for reason 
best known to him. It has further been 
stated that every 14th or 15th day the 
petitioner is being sent to Court lock-up 
and again sent back to the judicial cus- 
tody at Patna Central Jail without being 
produced before any Magistrate, and in 
this manner a long period of over 37 
months have elapsed. “Still the I. O. of 
the case is sitting idle over the submis- 
sion of the final form of the case. The 
kind attention of the learned S.D.O., 
Patna and District and Sessions Judge, 
Patna was drawn towards the delay over 
the submission of the final form by the 
L O. of the case but bore no fruits”. 
According to the petitioner, ` his judicial 
confinement for more than 37 months 
without trial is illegal and unconstitu- 
tional. The petitioner, therefore, prays 
that an order be passed for his discharge 
in the case and that he should be set at 
liberty immediately. 

2. We have looked into the Magis- 
trate’s record relating to the case in con- 
nection with which the petitioner is under 
detention. The order-sheet contains a 
large number- of orders in more or less 
identical terms to the effect that the 
accused is produced, but the: final form 
not having been received, it is being ad- 
journed to be put up after 15 days. For 
example, on 25-1-1968, approximately one 
year after the petitioner was arrested 
and produced in Court, the following 
order was passed:— 


“Accused in custody produced. Await 
F. F. and put up on 10-2-687. 

Again on 25-1-1969, the 
order was passed:— 

“Accused in custody produced. Await 
F. F. Put up on 6-2-69.” 

Similarly, on 28-1-1970, the follow- 
ing order was recorded:— “Accused in 
custody produced. F. F. not received. 
Await and put up on 11-2-70.” 

On 11-2-1970, the learned Sub-Divi- 
sional Magistrate noted in the order-sheet 
that the case had been registered on 29-1- 
1967 and the accused had been arrested 
and remanded to Jail custody on 30-1- 
1967, since when he has been lying in 
judicial custody. The accused in custody 
has been produced. but the final form 
has not been received. So the learned 
Sub-Divisional Magistrate recorded the 
following order:— 


following 
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“Bring this delay to the notice of the 
City S. P. and request him to see that 
final form is submitted without any fura 
ther delay. To 10-3-70. . 

Accused to be produced in the means 
time on 24-2-70. Accused as before.” 
On 10-3-1970, the following order was 
passed: 

“Accused produced. F. F. not receiv~ 
ed. Await and put up on 7-4-70. Accused 
in custody to be produced in the mean- 
time on 25-3-70. Accused as before”. 

On 7-4-1970 the following order was 
passed: — 

“Accused in custody produced. F. F, 
not received. Remind and put up on 5-5- 
70. Accused in custody to be produced in 
whe meantime on 21-4-70. Accused as be~ 
ore.” 


3. It will thus be seen that it is. 


not correct to say, as has been stated in 
the prisoner’s application, that he was not 
produced before any Magistrate, but 
merely sent from the Jail to the Court 
lock-up and back again to the Jail. At 
the same time it is abundantly clear that 
the Investigating Officer of the case has 
been sitting idle over the question of 
submission of the final form ever since 
January 1967. The Magistrate’s record is 
wholly silent as to the reason for the ex- 
asperating delay on the part of the Investi- 
gating Officer in submitting the final form. 
It may be mentioned that at the time 
when the present rule was issued by a 
Bench of this Court on the 14th April, 
1970, it was observed:—— 


“It appears that the petitioner has 
been in custody from 29-1-67 and the in- 
vestigation of the case has not so far 
been concluded. The Investigating Officer 
is directed to expedite the investigation 
of the case.” 


Even so, learned counsel for the State 
has not been able to throw any light as 
to the stage to which the investigation 
has proceeded or to give even an approxi- 
mate idea as to how many more years it 
will take to complete the investigation or 
to submit the final form. It is manifest 
from the facts alleged and disclosed that 
the police officer in charge of the investi- 
gation of a simple case of theft of this 
kind is wholly unmindful of the observa- 
tion of their Lordships of the Supreme 
Court in R. P. Kapur v. State of Punjab, 


AIR 1960 SC 866. At page 870 of the 


report it was observed as follows:— 


“It is very much to be deplored that 
the police officers concerned did not act 
diligently in this matter, and it is not 
surprising that this unusual delay has 
given rise to the apprehension in the 
mind of the appellant that the object of 
the delay was to keep sword hanging over 
his head as long as possible.” 

It was further observed; 


$ 
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"It is of utmost importance that in- 
vestigation into criminal offences must 
` always be free from any objectionable 
features or infirmities which may legiti- 
mately lead to the grievance of the accus- 
ed that the work of investigation is carri- 
ed on unfairly or with any ulterior 
motive”. 

The case which is under prolonged 
investigation is a simple case of theft and 
it is difficult to imagine that it is of such 
a complicated character as to necess-tate 
the continuance of the investigation oro- 
ceeding for more than three years, to be 
more ‘accurate for nearly forty months. 
It is manifest that the delay in the sub- 
mission of the final form is not for the 
bona fide purposes of investigation into 
the case, but for a purpose entirely’ 
foreign to the needs of the police investi- 
gation. 

4. Mr. Jaiswal, learned counsel 
for the State, laid stress upon the legal 
position that the police has statucory 
right to conduct the investigation of a 
cognizable offence in any manner. thet it 
thinks advisable or fit, and that, it is not 
open to the Courts to interfere with the 
investigation in any manner. In the pre- 
sent case, I am clearly of the opinion that 
the detention of the petitioner in the Jail 
is not necessitated by any justification in 
connection with the police investigation 
The detention is obviously intended to 
keep the sword hanging over the ‘head of 
the petitioner for as long as possible. In 
other words, the delay in the submission 
of the final form is primarily intended for 
the harassment of the petitioner. 

It is to be borne in mind in this con- 
nection that had the final form been sub- 
mitted and cognizance taken on the basis 
of it, the petitioner would have been put 
on trial before a Magistrate, who in case 
of being invested with first class pow=rs, 
would have been empowered to sentence 
the petitioner to a maximum term of im- 
prisonment for two years. Therefore, 
had the final form been submitted fairly 
and without any unreasonable delay, the 
petitioner might by now have served out 
the maximum sentence of imprisonment 
to which he could have been sentenced, 
if convicted by a first class Magistrate. 
By reason of the failure of the police to 
submit the final form even after a lapse 
of more than three years, the petitioner 
is being deprived of his personal liberty 
without trial for an indefinite period. 

5. In connection with the statu- 
tory duty of the police to investigate into 
a cognizable offence, it is necessary to 
bear in mind what was stated by Lord 
Porter in King-Emperor v. Khwaja 
Nazir Ahmad, 71 Ind App 203 = (AIR 
1945 PC 18). While recognising the stażu- 
tory right on the part of the police in 
India to investigate the circumstances of 
an alleged cognizable crime without re- 
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quiring any authority from judical autho- 
rities and considering that it would be an 
unfortunate result if it should be held 
possible to interfere with those statutory 
rights by an exercise of the inherent 
Jurisdiction of the’ Court, the noble Lord 
made the following observation:—~ 

“The functions of the judiciary and 
the police are complementary, not over- 
lapping, and the combination of indivi- 
dual liberty with a due observance of 
law and order is only to be obtained by 
leaving each to exercise its own function, 
always, of course, subject to the right of 
the court to intervene in an appropriate 
case when moved under Section 491 of 
the Criminal Procedure Code to give di- 
rections in the nature of habeas corpus.” 

The aforesaid decision of the Privy 
Council has been approved by the 
Supreme Court in a number of cases. At 
the same time it has been pointed out in. 
Abhinandan Jha v. Dinesh Mishra, AIR 
1968 SC 117 that from the provisions con- 
tained in Chapter XIV of the Code of 
Criminal Procedure, it will be seen that 
very elaborate provisions have been made 
for securing that an investigation does 
take place into a reported offence and the 
investigation is carried out within the 
limits of the law, without causing any 
harassment to the accused. The latest 
decision bearing on the point under con- 
sideration is S: . Sharma v. Bipen 
Kumar Tiwari, AIR 1970 SC 786, where 
also while recognizing the statutory power 
of the police to investigate into a cogniz- 
able offence, uncontrolled by the Magis- 
trate, reference was made to the obser- 
vations of Lord Porter, to which I have 
already referred, and it was held: ; 

“It appears to us that, though ‘the 
Code of Criminal Procedure gives to the 
police unfettered power to investigate all 
cases where they suspect that a cogniz- 
able offence has been committed, in ap- 
propriate cases an aggrieved person can 
always seek a remedy by invoking the 
power of the High Court under Art. 226 
of the Constitution under which, if the 
High Court could be convinced that the 
power of investigation has been exercised 
by a police officer mala fide, the High 
Court can always issue a writ of manda- 
mus restraining the police officer from 
misusing his legal powers”. © 

It will thus be seen that the power 
of this Court to give direction in appro- 
priate cases in the nature of habeas cor-| 
pus is in no way affected by the statu- 
tory right of the police to investigate into 
a cognizable offence, where the Court is 
satisfied from the materials placed before 
it that the delay in the submission of the 
final form is not bona fide, but really in 
pursuance of the mala fide exercise of the 
powers of investigation which: the police 
possesses. The meaning of the expression 
“mala fide exercise of powers” was ex- 
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plained by Ramaswami, J. in Jaichand 
Lal Sethia v. The State of West Bengal, 
AIR 1967 SC 483, at p. 485 in the follow- 
ing terms:— 

“It may be stated in this context that 
a mala fide exercise of power does not 
necessarily imply any moral turpitude as 
a matter of law. It only means that the 
statutory power is exercised for purposes 
foreign to those for which it is in law in- 
tended. In other words, the power con- 
ferred by the statute has been utilised 
for some indirect purpose not connected 
with the object of the statute or the mis- 
chief it seeks to remedy.” 

6. Considering the simple nature 
of the case under investigation, it is im- 
possible to think that the delay of over 
40 months in the submission of the final 
form, resulting in the continued deten- 


tion of the prisoner in jail can be attri- 


buted to the bona fide exercise of the 
statutory power of the police. It is obvi- 
ously designed to keep the - petitioner 
under detention for an indefinite period 
without trial. I am, therefore, of the 
opinion that this is a fit case-in which 
this Court would be justified in issuing 
a direction in the nature of habeas corpus. 

7. Mr. Jaiswal pointed out that 
there was.no allegation of mala fide 
against the police investigation in this 
case. With this contention of Mr. Jais- 
wal, however, I am unable to agree. In 
my opinion, the allegations of mala fide 
are writ large in the present application 
and amply supported by the records of 
the Magistrate referred to above. 


8. Mr. Jaiswal also drew our at- 
tention to Section 63 of the Code of Cri- 
minal Procedure, but that section is not 
relevant because I do not propose to re- 
cord any order of discharge in favour of 
the petitioner. As a matter of fact. the 
prayer of the petitioner for his discharge 
in the case cannot be entertained at this 
stage. This is a case in which on ‘account 
of the intransigence of:the Police in the 
matter of performance of its 
duty the hands of this Court have been 
forced to make a direction in the nature 
of habeas corpus. The reason is that ‘if 
this Court were to decline. to interfere, 
there is no knowing how many more 
years the petitioner might have to remain 

in jail without trial. ` 

9. For the aforesaid reasons, the 
-application is allowed in part and a direc- 
tion is issued to. the officer-in-charge of 
the Patna Central Jail to set the peti- 
tioner at liberty without any further 
delay. 

A. N. MUKHERSI, J.:— 10. I 


agree. 
Petition partly allowed. 
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The Bihar State Bullion Merchants’ 
Association and others, Petitioners v, 
Union of India and others, Respondents. 

Civil Writ Jur. Case No. 857 of 1968, 
D/- 21-10-1970. 

(A) Gold (Control) Act (1968), S. 16 
(7) — Declaration by dealer regarding 
possession of gold in any capacity — Sec- 
tion aims at stopping unauthorised pos- 
Session of gold ornaments by dealer or 
refiner — Provision about declaration of 
gold possessed by him and family mem- 
bers is not unreasonably restrictive of his 
right to possess or carry on business —- No 
violation of Art. 19(1) (f) and (g). 

Para 9) 


( 

(B) Gold (Control) Act (1968), S. 28 
— No money-lending business in licensed 
premises — Section does not prevent 
dealer from doing money-lending business 
in the same premises but only doing it on 
security of gold articles without Adminis- 
trator’s permission — Third person also 
with- Administrator’s permission can do 
money-lending business in the same pre- 
mises — Section places no unreasonable 
restrictions and hence no violation of 
Art. 19(1) (g) of Constitution — Constitu- 
tion of India, Art. 19(1) (g). (Para 10) 

(C) Gold (Control) Act (1968), Ss. 28, 
5(1) and preamble — Permission of Ad- 
ministrator for doing money-lending busi- 
ness in licensed premises — No arbitrary 
powers given to Administrator for allow- 
ing or refusing permission — Section not 
violative of Art. 14 of Constitution — 
Constitution of India, Art. 14. ` 


Powers of Administrator in allowing . 


or refusing permission to do money~-lend- 
ing business in the same premises of a 
dealer are not uncontrolled and arbitrary. 
S. 5(1) and preamble give him sufficient 
guideline in making his orders. Hence 
Section 28 is not violative of Art. 14 of 
Constitution — AIR 1970 sc aro Ref. to. 
a 10) 
(D) Gold (Control) Act (1968), S. 30 
— Stamping of ornaments — Necessary to 
ensure purity of gold — Section not vio- 
lative of Art. 19(1) (g) of Constitution —~ 
Constitution of India, Art. 19(1) (g). 
Dealer and not artisan ultimately 
sells manufactured article or ornament — 
Responsibility of stamping article. for en- 
suring purity of gold must rest on him 
and not on artisan — No unreasonable 
restriction, hence Section 30 is not viola- 
tive of Art. 19(1) (g) of Constitution. 


(Para 11) 

(E) Gold (Control) Act (1968), S. 31 

— Acquisition of gold by dealer — Gold 
ornaments known as believed to be not 
included in declaration — Section only 


. prevents dealer from purchasing such 
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ornaments — No unreasonable restriction 
~ Hence no violation of Art. 19(1) íg) of 
Constitution — Constitution of India, 
Art. 19(1) (g). (Para 12) 

(F) Gold Control (Identification of 
Customers) Rules (1969), Rr. 3(1) (ù and 
3(1) (ii) — Steps to be taken by dealer fox 
identification of customer — Customer 
unknown to dealer — Rule only contains 
provision for establishing his identity— 
No unreasonable restriction—No violation 
of Art. 19(1) (g) —Constitution of India, 
Art. 19(1) (g). (Para 13) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1453 (V 57) = i 

1970-1 SCR 479, Harakchand 
Ratanchand Banthia v. Union of 
India 3, 4, 12 

Lal Narayan Sinha and Bindeskwari 
Prasad Sinha, for Petitioners; K P. 
Verma, Govt. Advocate, for Respondents. 

S. N. P. SINGH, J.:— This applica- 
tion under Article 226 of the Constitution 
of India has been filed by “The Eihar 
State Bullion Merchants’ Associa“ion” 
and twenty-one members of the said As- 
sociation, who are licensed dealers jin 
gold. The only question raised in the 
application is the constitutional validity of 
certain provisions of the Gold (Control) 
Act, 1968 (Act No. 45 of 1968). 

2. The Gold (Control) Act, herein- 
after called “the Act”, was published in 
the Extraordinary issue dated the ist of 
September, 1968, of the Gazette of India. 
Before the Act had come into force the 
Gold (Control) Ordinance, 1968 (No. 3 of 
1968) had been promulgated by the Presi- 
dent of the Republic of India on the 29th 
of June, 1968. Prior to the promulgation 
of the Ordinance the business in gold was 
controlled by the Gold Control Rules con- 
tained in Part XII-A of the Defence of 
India Rules, 1962. The provisions of 
Part XIIA of the Defence of India Rules 
were repealed by the Ordinance from 
the date of its commencement subjec- to 
a 6 of the General Clauses Act, 
1897, 

3. Subsequent to the filing of the 
present application under Article 226 of 
the Constitution of India, the Supreme 
Court in the case of Harakchand Ratan- 
chand Banthia v. Union of India, AIR 
1970 SC 1453 considered the question 
whether the Act is constitutionally velid 
and held that the provisions contained in 
Sections 5(2) (b). 27(2) (d), 27(6), 32, 46, 
88 and 100 are invalid. It further held 
that the above provisions in the £.ct, 
which are invalid, are not inextricadly. 
bound up with the remaining provisiens 
of the Act. Therefore, the provisions of 
the Act which were declared invalid 
could not affect the validity of the Act as 
a whole. 

4, Although in the application the 
provisions as contained In various secticng 
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of the Act have been impugned, Mr. Lal 
Narayan Sinha, learned counsel appear- 
ing for the petitioners, restricted his 
argument only with regard to the ques- 
tion of constitutional validity of sub-sec- 
tion (7) of Section 16 and Sections 28, 30 
and 31 of the Act and clause (3) of the 
Gold Control (Identification of Customers) 
Rules, 1969. hereinafter to be called “the 
Rules”, made by the Central Government 
in exercise of powers conferred by Sec- 
tion 114 read with sub-section (1) of Sec- 
tion 100 of the Act. It was urged that 
the restrictions imposed by the above- 
mentioned Sections of the Act and clause 
(3) of the Rules are ` unreasonable and 
not in public interest and as such they 
are violative of Article 19(1) (£) -and (g) 
of the Constitution of India. 

5. As the preamble of the Act 
reads, it was enacted by Parliament “to 
provide in the economic and financial 
interests of the community, for the con- 
trol of the production, marufacture, sup- 
ply, distribution. use and possession of, 
and business in, gold, ornaments and 
articles of gold and for matters connected 
therewith or incidental ‘thereto’. The 
circumstances and the social and econo- 
mic background in which the Act was 
passed were considered by the Supreme 
Court in Harakchand’s case, AIR 1970 SC 
1453 and the following observations were 
made: 

“It is stated in the counter-affidavit 
that the impugned Act was passed in 
order to bring about reduction in the 
quantity of smuggled gold by rendering 
smuggling more dangerous and the dis- 
posal of smuggled gold in the domestic 
market more difficult. Even though im- 
port of gold had been banned considerable 
quantities of contraband gold find their 
way into this country through illegal 
channels. The Customs Department is in 
itself not in a position to effectively com- 
bat smuggling over the long borders and 
the coast lines and, therefore, the anti- 
smuggling measures have to be supple- 
mented by a detailed system of control 
over internal transactions sc as to make 
the circulation of smuggled gold more 
difficult, if not impossible. The loss of 
foreign exchange caused by smuggling of 
gold was estimated at nearly Rs. 100 
crores per year in the post-devaluation 
period, and Government felt that it was 
very necessary to reduce the internal de- 
mand for gold and erect barriers to the 
circulation of smuggled golc within the 
country. The submission of Mr. Setalvad 
was that the reasonableness of the im- 
pugned provisions of the Act had to be 
fudged in the light of the widespread 
smuggling of gold which if not checked, 
was calculated to destroy the national 
economy and hamper the country’s eco- 
nomic stability and progress, Reference 
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was made in this connection to the report 
of the Taxation Enquiry Commission 
which pointed out the factual posi- 
tion in regard to the existence of wide- 
spread smuggling: 


‘Smuggling now constitutes not only. 
a loophole for escaping duties but also a 
threat to the effective fulfilment of the 
ebjectives of foreign trade control. The 
existence of foreign pockets in the coun- 
try accentuates the danger. The extent 
of the leakage of revenue that takes place 
through this process cannot be estimated 
even roughly, but, we understand, it is 
not unlikely that it is substantial. Apart 
from its deleterious effect on legitimate 
trade. it also entails the outlay of an 
appreciable amount of public funds on 
patrol vessels along the sea coasts - and 
permanent works along the land border, 
and watch and ward staff on a generous 
scale. It is, therefore, necessary, in our 
epinion, that stringent measures both 
legal and administrative should be adopt- 
ed with a view to minimising the scope 
ef this evil’. (p. 320) 


It is in this context that the test for 
ascertaining the reasonableness of the 
restriction of the rights in Article 19 is 
of great importance.” 

It was further observed as follows: 


"It is necessary to emphasise that the 

principle which underlies the structure of 
the rights guaranteed under Article 19 of 
the Constitution is the principle of balanc- 
ing of the need for individual liberty with 
the need for social control in order that 
the freedoms guaranteed to the individual 
subserve the larger public interests. It 
would follow that the reasonableness of 
the restrictions imposed under the im- 
pugned Act would have to be judged by 
the magnitude of the evil which it is the 
purpose of the restraints to curb or elimi- 
nate.” 
Keeping in view the principle which has 
been enunciated in the above observa- 
tions of the Supreme Court, I proceed to 
consider the contention raised by Lal 
Narayan Sinha. In order to appreciate 
the argument it is necessary to reproduce 
the impugned sections of the Act and 
clause 3 of the Rules and certain other 
provisions of the Act which have been ye- 
ferred to in course of the argument, 


6. Clause (b) of Section 2 of the 
‘Act defines “article” as follows: 

* article’ means anything (other than 
ornament), in a finished form, made of, 
manufactured from or containing gold, 
and includes— 

ü) any old coin; 

GD broken pieces of an article; Put 
does not include primary gold.” 

Clause (c) of Section 2 defines "artisan" 
In these words: 
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artisan’ means a person (other than 
a certified goldsmith) who is employed by 
a licensed dezler, whether on cash or de 
ferred payment or on commission, remt- 
neration or other valuable consideration, 
to make, manufacture, prepare, repair, 
polish or process any article or ornament 
or to melt, process or convert gold for the 
purpose of making, manufacturing, pre- 
paring, or processing any article or orna~ 
ment.” 

“Certified goldsmith” is defined in clause 
(d) of Section 2 and it runs thus: 


"Certified goldsmith’ means a self- 
employed goldsmith who holds a vahd 
certificate, referred to in Section 39.” 

“Dealer” has been comprehensively 
defined in clause (h) of Section 2 which 
reads as follows: 

“dealer means any person who 
carries on, directly or otherwise, the busi- 
ness of making. manufacturing, preparing, 
repairing, polishing, buying, selling, sup~ 
plying, distributing, melting, processing 
or converting, gold whether for cash or 
for deferred payment or for commission, 
remuneration or other valuable conside= 
ration, and includes— 

(i) a Hindu undivided family which 
carries on such business, 

(ii) a local authority, company, 
society registered under the Societies Re- 
gistration Act. 1860 (21 of 1860), co-ope» 
rative society Incorporated under any, 
law with respect to co-operative societies, 
club, firm or other association of persons 
which carries on such business; or— 

(a) buys or accepts gold (for the pute 
pose of making ornaments) from, 

(b) makes. manufactures, prepares, 
repairs or polishes ornaments for, 

{c) processes, melts or converts gold 
ecg the purpose of making ornaments} 
‘or, 

(d) sells, supplies or distributes ornas 
ments or other gold (for purpose of mak- 
ing ornaments) to, its members; 

Gii) a commission agent, broker, def 
credere agent, auctioneer of other mer- 
cantile agent, by whatever name calied, 
who carries on such business on behalf 
of any principal but does not include the 
Reserve Bank, the State Bank of India, 
any subsidiary bank as defined in clause 
(x) of Section 2 of the State Bank of 
India (Subsidiary Bank) Act, 1959 (38 of 
1959), or any banking company as defined 
fn clause (c) of Section 5 of the Banking 
Regulation Act. 1949 (10 of 1949), fn so 
far as such bank sells or transfers of 
exhibits for sale or transfer, any gold. 

Explanation— For the purpose of this 

(a) Every person who acts, as an 
agent of a dealer residing outside India 
and carries on the business of such dealer 
in India or acts, on behalf of such dealer 
as 


tw 


9971 
(i) a mercantile agent as defined in 
the Sale of Goods Act, 1930 (3 of 1930), 


or 
5 Notes 

The definition of a ‘Mercantile Agent’ 
as given in the Sale of Goods Act means 
mercantile agent having in the customary 
course of business as such agent authority 
either to sell goods, or to consign gouds 
for the .purposes of sale or to buy goods, 
or to raise money on the security of 
goods. : 
(ii) an agent for handling god er 
documents or title relating to gold or 

(iii) an agent for the collecton or 
payment of sale price of- gold oz as a 
pustautor for such colection or payment, 
an 


(b) every branch in India of a firm 
or company having its registered office 
outside India, if such arm or company is 
a dealer, 
shall be deemed to be a dealer.” “Gold” 
as defined in clause (j) of Section 2 means: 

"Gold, including its alloy (wnether 
virgin. melted or remelted, wrougat or 
unwrought) in the shape or form, of a 
purity of not less than nine carats and 
odu primary gold. article and orza- 
men Sdi 
“Ornament” has been defined in clause 
fp) of Section 2 which reads thus: 

*‘ornament’ means a thing, in a 
finished form, meant for personal adorn- 
ment or for the adornment of any idol, 
deity or any other object of reigious 
worship, made of or manufactured from, 
gold, whether or not set with ston2s or 
gems (real or artificial), or with pearls 
freal, cultured or imitation) or with all 
or any of them. and includes parts, pen- 
dants or broken pieces of ornament. 


Explanation—- For the purposes of 
this Act. nothing made of gold, which 
resembles an ornament, shall be d2emed 
to be an ornament unless the thing (hav+ 
tng regard to its purity, size, weight, des- 
cription or workmanship) is such as îs 
commonly used as ornament in any State 
or Union Territory.” 


7. As provided under Chapter ITB 
of the Act, certain restrictions relatng to 
fhe manufacture, acquisition, possession, 
sale, transfer or delivery of gold have 
been imposed. Section 8, as amended by 
Act 26 of 1969, reads as follows: 


"8. Restrictions regarding acquisition, 
possession and disposal of gold.—(1) Save 
as otherwise provided in this Act, no per- 
son. shali— 

(i) own or have în his possession, 
custody or control, or 

(ii) acquire or agree fo acquire the 
ee possession, custody or control 
of, or - 

(iii) buy, accept or otherwise receive 
or agree to buy, accept or otherwise ree 
ceive, any primary gold, 
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(2) Save as otherwise provided in this 
Act, a person may— . 

(a) (i) acquire or agre2 to acquire the 
era possession, custody or control 
of, or 

(ii) buy, accept or otherwise receive, 
or agree to buy, accept or otherwise 
Teceive, any ornament, unless he knows 
or has reason to believe that such orna- 
ment, being required to be included in a 
declaration, has not been so included, 

(b) sell, deliver, transfer or other- 
wise dispose of. or agree to sell, deliver, 
transfer or otherwise dispose of, any 
ornament, but shall not do so if the orna- 
ment, ‘being required to be included in a 
declaration has not been so included. 

(3) Save as otherwise provided in this 
Act, no person shall-—- 

(a} acquire, or agree to acquire, the 
eee: possession, custody. or control 
of, or 

(b) buy, accept or otherwise, receive, 
or agree to buy, accept or otherwise re- 
ceive, any article, except by succession, 
intestate or testamentary. 

(4) Save as otherwise provided in this 
Act, no person shall sell, deliver, transfer 
or otherwise dispose of, or agree to sell, 
deliver, transfer or otherwise dispose of, 
any article to a person who is nota 
licensed dealer or refiner: 

Provided that a person may deliver 
an article to a. certified goldsmith for the 
purpose of repairing or polishing or for 
the purpose of getting one or more orna- 
ments made, manufactured or prepared 
therefrom: : 

_ Provided further that no such sale, 
delivery, transfer or disposal of any arti- 
cle shall be made— 

_(i) where such article is required to 
be included in a declaration unless such 
article has been included in a declaration 
which has been duly made by the person 
who intends to sell, deliver, transfer or 
otherwise dispose of the same, or 

(ii} where such article is not required 
to be included in a declaration unless the 
sale, delivery, transfer or disposal thereof 
has been authorised by the Administrator. 

_ (5) Notwithstanding anything con- 
tained in sub-sections (3) and (4), a pera 
son may accept or transfer, by way of 


gift or exchange gold coins, not exceeding 


five in number, if together with the gold 
coins received by way of gift or exchange, 
the total holding of gold coins of the 
donee or transferee, as the case may be, 
does not exceed fifty grammes. 


(6) Notwithstanding anything cone 
fained in this section, the Administrator 
may, if he is of opinion that the special 
circumstances of any case or class of cases 
so require, authorise any person or clasa 
of persons to buy or otherwise acquire, 
accept or otherwise receiva, or sell, deli- 
ver, transfer or otherwise se of, any 
Primary gold or article,” 
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Section 9 imposes restrictions on the dis- 
posal of gold acquired under any autho- 
risation made by the Administrator. Sec- 
tion 10 prohibits loans on hypothecation 
of primary gold or undeclared gold and it 
reads thus: 

“No person shall obtain from any 
other person any loan or advance on the 
Dypotaeeation: pledge, mortgage or charge 
8 re 

(a) any primary gold, or 

(b) any article or ornament which is 
required to be included ina declaration, 
unless such article or ornament has been 
so included: 

Provided that in the case of an “article 
which is not required to be included in a 
declaration, no transfer -or delivery 
thereof shall be made unless such trans- 


fer or delivery has been intimated in 


writing to the Administrator.” 

As provided under Section 16 of the Act, 
a declaration as to articles or ornaments 
has to be made. The section’ 
follows:— 


*(1) Save as otherwise provided in 
this Chapter, every person who owns, or 
is in possession, custody or control of 
any article or ornament at the commence- 
ment of this Act, or acquires the owner- 
ship, possession, custody or control of any 
article or ‘ornament thereafter, shall 
make, within thirty days from such com- 
mencement or from such acquisition, .as 
the case may be. or within such further 
period as the Administrator may. on suffi- 
cient cause being shown, allow a declara- 
tion in the prescribed form as to the 
quantity, description and other prescribed 
particulars of any article, or ornament, 
or both, owned, possessed, held or con- 
trolled by him: 

Provided that no such declaration 
shall be required to be made where a per- 
son who, having owned. possessed, held 
or controlled any article or ornament be- 
fore the commencement of this Act, has 
already made a declaration in relation to 
that article, or ornament, or both: 

Provided further that nothing in this 
sub-section shall be construed as enabling 
any declaration to be made in respect of 
any gold for which the period prescribed 
or allowed under the law for the time 
being in force before the commencement 
of this Act had expired, before such com~ 
mencement. ; 

(2) For the removal of doubts, it is 
hereby declared that the declaration re- 
ferred to in this section shall be made, 
a tr to any -article, or ornament or 

oth— 

(a) owned by a minor or a lunatic, by 
the guardian or manager of such minor 
er lunatic, as the case may be, ` 

(b) owned by an idol or a deity, by 
the manager of such idol or deity, whe- 
ther known as shebait or manager or by 
any other name, 


reads as 
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(ec) owned, possessed, held or con- 
trolled by a person whose properties ara 
under the management of any adminis« 
trator or receiver, by such administrator, 
or receiver, 

(d) owned, possessed, held or cons 
trolled by a person whose properties are 
under the management of a Court of 
Wards, by the manager of such Court. 

(e) vested in an executor or, an ada 
ministrator of a will or other testamentary, 
Gisposition, by such executor or a 
trator, . 

(f) owned, possessed, held or con= 
trolled by the members of a firm, by any 
partner of such firm, 

(g) owned, possessed, held or cons 
trolled by a Hindu undivided family, by. 
the head or karta of such family,” : 

(h) which is the subject-matter of 
any public or private trust, by the trustee 
of such trust, | 

(i) owned, possessed, held or con= 
trolled by a company. whether incorpo- 
rated in or outside India, by any person 
in charge of the management of the 
affairs of such company, 

(i) belonging to a temple, church, 
mosque, gurdwara or any other religia 
ous institution, by the person in charge 
of the management of such temple, 
church, mosque, gurdwara or other reli- 
gious institution, 

- (k) which is wakf property, by the 
mutawalli of such. wakf; 

(1) owned, possessed, held or cons 
trolled by any society. club or other asso- 
ciation, by the Secretary or Manager of 
such society. club or other association, 


(m) owned, possessed, held or con- 


trolled by any other person, by such pere- 


son as may be prescribed. 

(3) If any person who did not own, 
possess, hold or control, before the com~- 
mencement of this Act. any quantity of 
gold in excess of the quantities specified 
in sub-section (5), acquires after such 
commencement, the ownership (whether 
by succession, intestate or testamentary, 
or otherwise), possession, custody or con~ 
trol of any gold and if, as a result of such 
acquisition, the total quantity of gold 
owned, possessed, held or controlled by 
such person exce the quantities speci 
fied in sub-section (5). such person shall, 
within thirty days from the date of such 
acquisition or within such further period 
as the Administrator may, on sufficient 
cause being shown, allow, make a decla~ 
ration in the prescribed form stating the 
total quantity. description and other pres 
scribed particulars of— 

(a) the gold owned, possessed, held 
or controlled by him immediately after 
such acquisition, and 

(b) the person from whom the owner« 
ship. possession, custody or one of 
such gold was acquired, 


we 
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(4) If any person who has made a 
declaration, whether under sub-section (1) 
cr under sub-section (3) or under Part 
XIIA of the Defence of India Rules, 1962, 
or under the Gold (Control) Ordinence, 
1968 (6 of 1968), as to gold owned, poszess~ 
ed. held -or controlled by him, acquires 
{whether by succession, intestate or testa- 
mentary. or' otherwise), or parts with, 
after such declaration. the ownership, pos- 
session, custody or control of any quan- 
tity of gold. he shall. as often as he ac- 
quires or parts with the ownership, pos- 
session, custody or control of any quan- 
tity of gold. make within thirty days 
from the date of such acquisition or part- 
ing with. or within such further period 
as the administrator may, on sufficient 
cause being shown, allow a.further decla- 
ration in the prescribed form stating the 
quantity. description and other prescribed 
particulars of the gold in relation to which 
such ownership, possession, custody or 
control has been acquired or parted with 
bv him and giving the prescribed parti- 
culars of the person from whom the 
ownership, possession, custody or control 
cf such gold was acquired or in whose 
favour the ownership. possession, custody 
or control of such gold was parted with, 
as the case may be. 

(5) No declaration referred tc in 
sub-section (1) or sub-section (3), shal be 
required to be made,— 


(a) in relation to articles, unless the 
total weight of articles owned, possessed, 
held or controlled by— 

(i) a minor, who is not a member of 
a family. exceeds twenty grammes, 

(ii) an individual (other tham a 
minor), who is not a member of a farnily, 
exceeds fifty grammes. 

(iii) a family, exceeds fifty grammes, 

(iv) any person referred to in clauses 
(b) to (f) and (h) to (m) of sub-section (2), 
exceeds fifty grammes, 

(b) in relation to any ornaments, or 
both articles and ornaments, where oth 
articles and ornaments are owned, pos- 
sessed, held or controlled, unless the ~otal 
weight of such ornaments or both arti- 
cles and ornaments. as the case may be, 
owned, possessed, held or controlled ky,—= 


(i) an individual who is not a member 


of a family, exceeds two thousand 
grammes, 

Gi) a family, exceeds four thousand 
‘grammes, 


(c) in relation to any ornaments, or 
both articles and ornaments, owned, pos- 
sessed, held or controlled by any person 
referred to in clauses (b) to (f) and (h) 
to (m) of sub-section (2) unless the otal 
weight of such ornaments, or both arti- 
cles and ornaments, exceeds two thousand 
grammes, 

(6) For the purposes of this section, 
‘family’ shall be deemed to consist of-—— 
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(i) the husband, wife and one or more 
minor children, or 

(ii) any. two or more of them, 
but shall not be deemed to include any 
other person. 

(7) Every licensed dealer or refiner 
shall make a declaration or further de- 
claration, as the case may be, in accord- 
ance with the provisions of this section 
in relation to any gold owned, possessed, 
held or controlled by him in any capa- 
city other than the capacity of a licensed 
dealer or refiner and the vrovisions of 
ey eons (5) shall not apply to such 
go. 

Explanation— Where the licensed 
dealer or refiner is a. company or other 
body corporate or a firm, the declaration 
referred to in this sub-section shall also 
be made by every director of such com- 
pany or body corporate or, as the case 


may be, every partner of such firm, in . 


respect of the gold owned, possessed, held 
or controlled by him in any capacity. 

(8) Every declaration made under 
this section shall be made in triplicate, of 
which one copy shall be authenticated and 
signed by the Gold Controi Officer and 
thereafter shall be returned to the person 
making the declaration and the copy so 
returned shall be retained by such person 
as evidence of the declaration made by 
him under this section. 

(9) Every declaration made under 
this section shall be kept by the Gold 
Control Officer in safe custody and the 
particulars thereof shall be entered in a 
register to be maintained for this pur- 
pose, 

(10) A person who has made a decla- 
ration shall as often as he acquires or 
parts with, after such declaration the 
ownership, possession, custody, or control 
cf any quantity of gold, endorse within 
thirty days from the date cf such acqui- 
sition, or parting with, of gold, in’ such 
manner as may be prescribed, on the 
copy of the declaration retained by him, 
and shall also produce such copy. within 
seven days from the date of such endorse- 
ment, before the Gold Control Officer, 
who shall make necessary changes in the 
register referred to in sub-section (9) and 
also in the copy of the declaration kept 
in his safe custody. 

(11) No person shall own or have in 
his possession, custody or control any 
quantity of gold which is required to be 
included in a_ declaration unless such 
gold has been included in a declaration or 
further declaration, as the case may be: 

Provided that nothing in this sub= 
section shall apply until the expiry of the 
period within which a person is entitled 
to make a declaration or further declara- 
tion. 

(12) A person upon whom a penalty 
has been imposed or whose gold has been 
confiscated under the provisions of Chap- 
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fer XIIT for failure to make a declaration 
shall, if directed by the authority adjudg- 
fng the penalty or confiscation, make a 
declaration within such time as may be 
specified in the directions, 

(13) Where the period prescribed or 
allowed under the law in force immedi- 
ately before the commencement of this 
Act, for any declaration to be made in 
respect of any gold, had-not expired be- 
fore such commencement, the declaration 
may be made within the period prescribed 
or allowed under such law.” 

Section 28 of the Act provides as follows: - 


*“Money-lending business not to be 
carried on in licensed premises— No 
licensed dealer shall, unless authorised by 
the Administrator so to do,— 

(a) carry on business as a money- 
fender ‘or banker on the security of any 
article. or ornament, or both, 

(b) permit any other person to carry 
on money-lending, banking or any other 
business, 
fn the same premises in which he carries 
on business as such dealer.” 

Section 30 reads thus: 


“Ornament. ete., to be stamped —(t} 
Every licensed dealer shall stamp every 
piece of article or ornament made, manu~ 
factured or prepared by him certifying 
the purity of the gold: 

Provided that nothing in this section 
shall apply to any article or ornament on 
which, owing to its nature or the small- 
ness of its size, it Is not peels to put 
such a stamp. 

(2) Every stamp referred to in sub- 
section (1) shall also contain such other 
particulars as may be prescribed.” 
Section 31 of the Act, as amended by Act 
26 of 1969, runs thus: 

"Acquisition of gold by a dealer.— 
Save as otherwise provided in this Act, 
no licensed dealer shall buy or otherwise 
acquire or agree to buy or otherwise ac- 
quire or accept or otherwise receive of 
agree to accept or otherwise receive any 
article, ornament or primary gold from a 
person who is not a licensed dealer or 
refiner: 

Provided that any such dealer may 
buy or otherwise acquire or accept or 
otherwise receive or agree to buy or 
otherwise acquire or accept or otherwise 
receive from a person who is not a licens- 
ed dealer or refiner— 

(i) any ornament, unless he knows or 
has reason to believe that such ornament, 
being required: to be included in a decla- 
vation, has not been so included, 

(ii) any article which, being required 
fo be included in a declaration has been 
so included, or where such article is not 
required to be included in a declaration, 
ff the sale. delivery, transfer or disposal 
of such article has been authorised by the 


‘Administrator, 
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(iil) anv primary gold, if the person 
selling, delivering transferring. or other~ 
wise disposing of the same has been aue 
thorised so to do by the Administrator: 

Provided further that where any 
such dealer has delivered any article, 
ornament or primary gold to his artisan 
or a certified goldsmith for the purpose 
of making, manufacturing, preparing. re- 
pairing or polishing any ornament, he 
may. after such ornament has been made, 
manufactured, prepared. repaired or po- 
lished, take back such ornament from 
the artisan or certified goldsmith, as the 
case may be.” 

Clause 3 of the Rules runs thus: 

3. (1) Except where— 

(a) the customer is personally known 
to the licensed dealer, or 

(b) the payment for the gold bought 
or otherwise received from the customer 
is made by the licensed dealer by a cross- 
ed cheque drawn in favour, and payable 
to the account, of the customer. or 

(c) payment to the licensed dealer of 
charges for making, manufacturing, pre~ 
paring repairing or polishing of any arti- 
cle or ornament is made by the customer 
by a crossed cheque drawn on his account 
in a Scheduled Bank, 
the licensed dealer shall take one or more 
of the following steps to satisfy himself 
as to the identity of the customer, 
namely:— 

. (i) introduction or identification of 
the customer by a person who is either 
personally known to the licensed dealer 
or whose identity has been established 
to the satisfaction of the licensed dealer, 

(ii) the production of any document 
which establishes the identity of the cus- 
tomer such as— 

(a) a valid passport held by the cus- 
tomer, 

(b) a valid identity card issued to the 
customer by the postal authorities, 

(c) a valid identity card issued by the 
Secretariate of Parliament or of any Le- 
gislature in a State or Union Territory, 


(d) a valid identity card issued to the 
customer by his employer if such em- 
ployer is a local authority or a body cor- . 
porate or Government or a Corporation 
owned or controlled by Government, 

(e) a motor driving licence held by 
the customer as a paid employee, 

(f) an identity card issued by the 
Gold Control Officer. 

(2) Before accepting. buying or other- 
wise receiving any gold from a customer, 
a licensed dealer shall, in every case— 

(a) obtain on voucher, the signature 
and full postal address of the customer. 

(b) where the licensed dealer’s satis- 
faction as to the identity of the customer 
fs based on the identification made by 
another person, obtain on the voucher the 
signature and full postal address of such 
identifier, and where such identifier is 


1971 


not personally known to him, he shall 
also note on the voucher, the partic dete 
of the documents on the strength - of 
which he has been satisfied as to the 
Identity of such identifier, 

(c) where the licensed dealer's satis 
faction as to the identity of the custemer 
is based on any other document, note on 
the voucher the date and other particu- 
lars of such document. 

(3) Every certified goldsmith shall, 
before accepting or otherwise receiving 
any gold, comply with the provisions of 
sub-rule (1) and sub-rule (2) subject to 
the modification that instead of obtaining 
the required signature or making the re- 
quired note on the voucher. he shalI ob- 


tgin such signature and make such note’ 


in the register of accounts maintainei by 


8. As provided under sub-section 
(7). of Section 16 of the Act, a licensed 
dealer or refiner has to make a dec_ara- 
tion not only in relation to any Hold 
owned, possessed, held or controlled by 
him in the capacity of a licensed dealer 
or refiner but also in any other capzcity 
and the exemptions as provided under 
sub-section (5) of Section 16 are not. ap- 
plicable in his case. A licensed dealer or 
refiner has thus to make a declaretion 
even if he as an individual possesses less 
than 2000 grammes of gold ornaments. 
If the licensed dealer is a member of the 
family he has to make a declaration even 
ff the family possesses less than 
grammes of gold ornaments. Mr. Lal 
Narayan Sinha contended that having 
regard to the fact that gold ornaments are 
mainly possessed by the female members 
of a family. it is difficult for a dealer or 
refiner to ascertain ` as to what is the 
exact weight of the gold ornaments waich 
are being possessed by the female mem- 
bers of his family. It is. therefore, ciffi- 
cult for a dealer or refiner to include in 
the declarations the ornaments which are 
possessed by the female members of his 
family. Thus sub-section (7) by imposing 
a vicarious liability on the dealer, wkich, 
it may be difficult to fulfil, imposes an 
unreasonable restriction on the right of a 
dealer or refiner to carry on trade or 
business in gold and is thus violative of 
Article 19{1) (g) of the Constitution of 
India. _ 

9. In the counter-affidavit filec on 
behalf of the Union of India and oher 
respondents it has been stated that the 
experience of the actual working of Gold 
Control Rules had shown ` that licersed 
dealers when found in stocks of oma~ 
ments or articles in excess of those enter- 
ed in the prescribed accounts almost in- 
variably took the plea that those oma- 
ments were their personal property or the 
property of the members of their farcily, 
it was also found that ornaments manu- 
factured clandestinely or in contraven-ion 
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of the provisions of law were kept by 
them at their residence or at other 
places. It was. therefore, found ae 
that a licensed dealer or refiner should 
declare all gold ornaments and articles 
belonging to him or his family or in his 
custody or control It is thus clear from 
the counter-affidavit filed on behalf of the 
respondents that the main object of maka 
fing a provision in sub-section (7) of Sec- 
tion 16 of the Act that a licensed dealer, 
or refiner shall make a declaration in re- 
lation to any gold owned, possessed, held, 
or controlled by him in any capacity) _ 
other than the capacity of a licensed deal- 
er or refiner was to stop the unautho~ 
rised possession and sale of gold orna- 
ments by a dealer or refiner. The ap- 
prehension that a dealer or refiner would 
not be in a position to ascertain as to 
what is the exact weight of the gold 
which is being possessed by the female 
members of his family and as such ha 
would not be able to make a true declaraa 
tion im respect thereof is more ima 

than real Even a family consisting of 
individuals other than a refiner or dealer 
has to. make a declaration if the gold orna- 
ments possessed by the family exceed the 
limit of 4000 grammes and in the declara< 
tion ‘the ornaments possessed by tha 
female members of the family are to ba 
included. In my opinion, the provisions 
contained in sub-section (7) of Section 16 
of the Act da not impose unreasonable 
restrictions. on the right of a dealer or 
refiner to possess or to carry on business 
or trade in gold and are not violative of 
Article 19(1) (f) and (g) of the Constitu- 
tion. 


10. Regarding the constitutional 
validity of Section 28 of the Act, Mr. Lal 
Narayan Sinha raised two contentions, 
In the first place he submitted that the 
restrictions contained in Section 28 do 
not serve any beneficial purpose but seri- 
ously impede the business of the dealer 
and as such they are unreasonable res 
trictions and are violative of Article 19(1} 
(g) of the Constitution. Secondly he urg- 
ed that Section 28 of the Act is violative 
of Article 14 of the Constitution inasmuch 
as it confers uncontrolled and arbitrary 
powers in the Administrator to permit or 
not to permit a licensed dealer to carry, 
on money-lending or banking business on 
the security of any article, or ornament, 
or both or to permit any other person to 
carry on money-lending, banking or a ee 
other business in the premises in whi 
@ dealer carries on business in gold. Thera 
does not appear to-be any substance in 
either of the contentions raised. As stat 
ed in the counter-affidavit filed on behalf | 
of the respondents, -the provision in Sec« 
tion 28 was made in order to achieve the 
main object of the Act. It appears that 
the restrictions which have been imposed 
in Section 28 are meant to prevent the 
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circumvention of the other provisions of 
the Act. Under Section 28 of the Act a 
dealer is not prevented from carrying on 
money-lending, banking or any other 
business in the same premises in which 
he carries on businéss as a dealer but he 
is prevented only from carrying on busi- 
ness as a money-lender or banker on the 
security of any article. or ornament, or 
both unless authorised by the Administra- 
tor. A dealer can, therefore; carry on 
any business in the same premises not 
connected with article or ornament with- 
out the permission. of the Administrator. 


Of course there is prohibition in the case 


of a third person in carrying on money- 
lending, banking or any other business 
fn the same premises but it is not an abso- 
lute prohibition inasmuch as the Adminis- 
trator can authorise a third person to 
carry on the business. The contention of 
Mr. Lal Narayan Sinha that the Adminis- 
trator has been given uncontrolled and 
arbitrary powers as no guideline has been 
provided as to in which cases the Ad- 
ministrator will allow permission and in 
which cases he will refuse permission is 
not sound. Although in Section 28 of 
the Act no guideline has been provided, 
there is sufficient guideline in the pre- 
amble of the Act. As observed by the 
Supreme Court in Harakchand’s case, re-~ 
ferred to above. “Section 5(1) requires 
that the Administrator should have re- 
gard to the policy of the Act in making 

orders“. It cannot, therefore, be said 
that unfettered and arbitrary powers 
have been conferred on the Administrator 
under Section 28 of the Act. As both 
the contentions raised by Mr. Sinha fail, 
Section 28 of the Act must .be held to be 
constitutionally valid. 


11. Now I proceed to consider the 
contention of Mr. Lal Narayan Sinha re- 
garding the validity of Section 30 of the 
Act. Mr. Sinha urged that the provision 
with regard to stamping of article or orna- 
ment made, manufactured or prepared by 
a dealer is unreasonable inasmuch as the 
dealer does not himself make, manufac- 
ture or prepare an article or ornament of 
gold but gets it made, manufactured or 
prepared by an artisan. Therefore, to 
place an obligation of stamping and certi- 
fying the purity of gold on a dealer with- 
out placing a similar obligation on an 
artisan or a certified goldsmith is unrea- 
sonable. The above contention of Mr. 
Sinha does not appear to be sound. An 
artisan is employed by a licensed dealer 
on payment of remuneration to make, 
manufacture, prepare- etc., any article or 
ornament. He is, therefore, under the 
direct control of a dealer. As the dealer 
is the person who ultimately sells arti~ 
cles and ornaments, the responsibility in 
properly stamping the articles and the 
ornaments to ensure the purity of gold 
has been rightly made to rest on him and 
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not on the artisan. Mr. Sinha faintly 
argued that since a dealer also purchases 
articles and ornaments from a certified 
goldsmith the obligation to stamp gold 
articles and ornaments and certifying the 
purity of gold in respect thereof is un- 
reasonable. In the first place, on a plain 
reading of Section 30 of the Act, it ap- 
pears that the ornaments which are pur- 
chased by a dealer from a certified gold- 
smith are not required to be stamped in- 
asmuch as such articles or ornaments 
cannot be said to have been “made, manu- 
factured or prepared” by a licensed deal- 
er. Secondly even if it be held that a 
licensed dealer is required to stamp sich 
articles or ornaments which he purchases 
from a certified goldsmith it cannot be 
said to be an obligation which it is diffi- 
cult for a dealer to fulfil He before pur- 
chasing the article or ornament from a 
certified goldsmith can satisfy himself 
with regard to the purity of the gold. 
The contention of Mr. Lal Narayan Sinha 
that Section 30 of the Act is invalid must, 
therefore, be rejected. 


12. According to Mr. Lal Narayan 
Sinha. ‘the provision made in proviso to 
Section 31 that any dealer may buy or 
otherwise acquire from a person who is 
not a licensed dealer or refiner any 
ornament unless he knows or has reason 
to believe that such ornament, being re- 
quired to. be included in a declaration, 
has not been so included is unreasonable 
inasmuch as it is difficult for a dealer to 
know whether a person who is selling the 
ornament has made a declaration or not. 
In support of his contention he referred 
to paragraph 22 of the judgment of the 
Supreme Court in Harakchand’s case, 
AIR, 1970 SC 1453 referred to above. 
While considering the provisions of Sec- 
tion 100 of the Act, as it stood before 
amendment, their Lordships of the 
Supreme Court observed in paragraph 22 
as follows: 


“We shall now proceed to deal with 
Section 100 of the Act which also has 
been challenged. This section imposes a 
statutory obligation upon a dealer to 
take all reasonable steps to: satisfy him- 
self as to the identity of persons from 


whom any gold is bought. The section - 


does not specify the nature of steps which 
a dealer should take for satisfying him- 
self as to the identity of the person from 
whom any gold is bought. The statutory 
obligation imposed by the section is un- 
certain and incapable of proper compli- 
ance. It must be held that the section 
imposes an impossible burden upon the 
dealers and constitutes an unreasonable 
restriction.” 


There is difference In the provisions of 
Section 100, as it stood before amend- 
ment and was under challenge before the 
Supreme Court, and Section 31 of the 


I 
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‘Act. Section 100. as-it stood before am- 
endment. did not specify the nature of 
the steps which a dealer had to tak2 for 
satistving himself as to the identity of 
the person from whom any gold was to 
be bought. All that Section 31 provides 
fg that if a dealer knows or has reason 
ta believe that an ornament being re- 
quired to be included in the declaration 
has not been so included he will not buy 
the same. Section 31, therefore, cannot 
be declared to be invalid. 


13. As the Supreme Court declar- 
ed the provisions of Section 100 of the 
Act unconstitutional, a new Section 100 
was substituted by the Gold (Cortrol) 
Amendment Act. 1969. In exercise oi the 
Bowers conferred by Section 114 read 
with sub-section (1) of amended Sec- 
tion 100 of the Act, Gold Control (Id=nti- 
fication of Customers) Rules, 1969, was 
made on the 3rd of July. 1969. As pro- 
vided under Rule 3 of the said Rules, a 
licensed dealer has to take one or more 
of the steps specified therein to satisfy 
himself as to the identity of his cuscom- 
ers. It was contended by Mr. Lal Nara- 
yan Sinha that the provisions conteined 
in Rules 3(1) (i) and 3(1} (ii) are not ade- 
quate to establish the identity of all 
classes of customers to the satisfactian of 
a dealer. According to learned counsel, 
if a villager, who is own to a licens- 
ed dealer. wants to sell some gold crna- 
ments, it will be difficult for a licensed 
dealer to satisfy himself as to the iden- 
tity of that villager by taking any of the 
steps mentioned in Rules 3(1) (i) and 3(1) 
(ii) of the Rules. It is not possible to 
accept this contention. No doubt it would 
have been better if provision would have 
been made in the Rules for establisning 
the identity of a villager by the produc- 
tion of a valid identity card issued to him 
by some responsible officer of the Gram 
Panchayat within the jurisdiction of 
which he resides. But, even in absence 
of such a provision, the rule cannot be 
held to be invalid as there is a provision 
for establishing the identity of a custo- 
mer by the production of a valid idertity 
card issued to him by the postal aucho- 
rities. A villager can easily produce such 
an identity card and the licensed dealer 
may be satisfied regarding his identity on 
the production of such an identity card. 
Mr. Sinha did not argue that it is difficult 
under the rules to establish the idertity 
of any other class of customers, As I am 
of the view that a villager can estaklish 
his identity by producing an identity card 
issued to him by the postal authori-ies, 
the last contention raised by | learned 
counsel regarding the validity of Rule 3 
must be rejected. 


q4. For the foregoing reasons I 
hold that Sections 16, 28, 30 and 31 of the 
Act and Rule 3 of Gold Control (Ideat 
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fication of Customers) Rules, 1969, 
constitutionally valid. 

15. - In the result, the writ appli- 
cation is dismissed but there will be no 
order with regard to costs. ` 

NBAIYVASI, J.:— 16. I agree. 
Application dismissed, 


are 
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B. N. JHA AND B. D. SINGH, JJ. 
Smt. Purni Devi and others, Appel- 
lants v. Shibu Mahton and others. Res- 
pondents. ` 
A. F. O. D. Nos. 407 and 408 of 1963, 
D/- 3-11-1970, from order of Kamla Pra- 
sad Sinha, Sub-J.. Dhanbad, D/- 25-4- 
1963. 
(A) Land Acquisition Act (1894), 
S. 54 — An appeal to High Court from 
judgment or decree in reference of dis- 
pute under S. 18(1) as to apportionment 
of compensation or title tc receive com- 
pensation, is competent irrespective of the 
amount of compensation. AIR 1966 SC 
237, Followed. (Paras 3, 4) 
(B) Evidence Act (1872), S. 114 — 


“Entries in Khatian as to occupation of 


particular person raise a presumption as 
to continuity of possession of that person 
and the presumption is not neutralised by 
payment of rent by some one else. 

a (Paras 10, 11) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 237 (V 53) = i 

1965-3 SCR 576, Dr. G. E. Grant 
v. State of Bihar 4 
B. P- Rajgarhia and Phinindra Kumar 
Sinha, for Appellants in both cases; S. K. 
Mazumdar (for Nos. 1-5) in No. 407 of 
1963 and (for No. 1) in No. 408 of 1963, 
for Respondents. 


B. D. SINGH, J.:— These appeals are 
directed against the judgment and decree 
of the Subordinate Judge of Dhanbad in 
Jand acquisition reference cases. First 
Appeal No. 407 of 1963 arises out of Land 
Acquisition Reference Case No. 82/57 of 
1961/62, which relates to acquisition of 12 
decimals of land in survey plot No. 238, 
bearing khata No. 11, situated in village 
Barmasia, P. S. Dhanbad, pargana Jharia, 
in the district of Dhanbad, whereas First 
Appeal No. 408 of 1963 arises out of Land 
Acquisition Reference Case No. 81/56 of 
1961/62 which relates to acquisition of 41 ` 
decimals of land in survey plot Nos. 14/1, 
63, 157, 161, 171 and 178, bearing the same 
khata number, and situated in the same 
village, for the purpose of construction of 
foodgrains godown and staff quarters of 
the Eastern Railway for which declaration 
was made on the 4th September, 1957, 
and the same was also published in the 
Bihar Gazette, dated the 20th of Noveme 
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ber, 1957, by the State of Bihar. Both 
these appeals have been heard together 
and this common judgment will govern 
them. 

2. The Land Acquisition Officer 
awarded compensation of Rs. 594.09 for 
acquisition of 12 decimals of land, and 
Rs. 3,837.07 for acquisition of 41 decimals 
of land to Nathuram Poddar. On an ob- 
flection being raised by Shibu Mahton and 
ethers (respondents Nos. 1 to 5) that they 
were entitled to the entire amount of cam- 
pensation in both the cases, the Lang 
Acquisition Officer referred the dispute 
to the District Judge, who transferred it 
to the learned Subordinate Judge for 
disposal Learned Subordinate Judge 
after considering the evidence as led by 
the parties, allowed the objection of Shibu 
Mahton and others, holding that they 
were entitled to the entire amount of 
compensation awarded, since Nathuram 
Poddar had no title over the lands ac- 
quired. Being aggrieved, Nathuram Pod- 
dar initially filed the present appeals in 
this court. Subsequently, he died. There~ 
fore. his heirs Purni Devi and others were 
substituted. z 

3. _ Both the appeals were listed for 
hearing before my learned brother B. N, 
Jha, J. when Mr. S. K Mazumdar. learn« 
ed counsel appearing on behalf of the 
[contesting respondents, raised a prelimi- 
inary objection on the `basis of a Bench 
decision of this Court that since the 
valuation of the appeals were below ten 
‘thousand rupees, the appeals did not lie 
ito this court under Section 54 of the 
.Land Acquisition Act, 1894 (hereinafter 
‘referred to as the-Act) against the judg- 
ment and decree of the Subordinate Judge 
‘passed on reference under Section 30 of 
ithe Act. His Lordship, therefore, by 
order dated the 27th August, 1970, direct- 
ed both the appeals to be placed before a 
Division Bench. This is how they came 
hefore us. 

4, In my opinion, the contention of 
Mr. Mazumdar cannot be accepted. There 
is no material on the record to show that 
the Collector had made reference under 
Section 30 of the Act: on the contrary, 
from the record it appears that the refer- 
ence was made under Section 18 of the 
Act. In Dr. G. H. Grant v. The Stais of 
Bihar. AIR 1966 SC 237 their Lordships 
of the Supreme Court while dealing with 
the provisions contained under Sections 
18 and 30 of the Act {at page 242) ob. 
served that there are two provisions. Sec« 
tions 18(1) and 30, which invest the Col- 
lector with power to refer to the Court 
a dispute as to apportionment of compen- 
sation or as to the persons to whom it is 
payable. By sub-section (1) of Section 18 
the Collector is enjoined to refer a dis« 
pute as to apportionment or title to rex 
ceive compensation on ‘the application 
within the time prescribed by sub-section 
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(2) of that section of a person interested 
who has not accepted the award. Sec 
tion 30 authorises the Collector to refer 
to the Court after compensation is settled 
under Section 11. any dispute arising as 
to apportionment of the same or any parf 
thereof or as to the person to whom the 
same or any part thereof is payable 
Thus. in view of the above observation 
even under Section 18, the Collector is 
authorised to refer a dispute as to appor= 
tionment of compensation or title ta re~ 
ceive compensation provided the applica. 
tion is made within the time prescribed 
in sub-section (2) of the section In the 
instant case, therefore, the dispute re- 
garding the title of the contesting parties 
was one referred to under Section 18 of 
the Act. In that view of the matter, the 
appeal against the judgement and decree 
passed on the reference made under Sec- 
tion 18 clearly lies to this Court under 
Section 54 of the Act. 

5. Mr. Rajgarhia, learned counsel 
for the appellants. then drew our atten- 
tion to the proviso to sub-section (2) of 
Section 18 which prescribes the period 
of limitation within which an application 
of objection is to be filed, 

It reads as follows: 

“Provided that every such application 
shall be made— 

(a) if the person making it was pre- 
sent or represented before the Collector 
at the time when he made award, 
within six weeks from the date of the 
Collector's award; 

(b) in other eases, within six weeks 

of the receipt of the notice from the Col 
lector under Section 12, sub-section (2) or 
within six months from the date of the 
Collector’s award, whichever period shall 
first expire.” ; 
He urged that In the instant case the cons 
testing respondents did not file an objec 
tion as required under the above proviso 
within the prescribed period. but learned 
counsel was unable to place before us 
any material on the record to suggest that 
an objection was filed beyond the press 
eribed period. Therefore, there is no 
merit in his contention. 

6. He then submitted that the 
fearned Subordinate Judge had no juris- 
diction to decide the dispute as he was nof 
appointed a special judicial officer by the 
State Government as contemplated under 
Section 3(d) of the Act. Mr. Mazumdar, 
kowever, produced before us the notifica- 
tion dated the 30th of May. 1961, duly 
published in the Bihar Gazette. stating 
therein that Shri Kamla Prasad Sinha 
had been appointed as a special judicial 
officer to perform the functions of the 
court as provided under Section 3(d) of 
the Act. Therefore, this contention alsa 
has no legs to stand upon. In my opin+ 
fcn, therefore, it is necessary to examines 
these appeals on merit, 
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7. Learned counsel for the apel- 
fants submitted that the Court below has 
erred in appreciating the evidence or re- 
cord. According to him the appeEants 
were entitled to receive the entire zom- 
pensation money awarded by the Collec- 
tor, whereas the contesting -responcents 
failed to establish their title and pc=ses- 
sion over the lands for which the :om- 
pensation was awarded. He urged that 
the lands in dispute belonged to Sanu 
Mahton and Dewan Mahton who were in 
exclusive possession for more tham 12 
years and .their names were recorded in 
the survey settlement Khatian Nz. 11 
of village Barmasia. Banu died leeving 
behind his only son Radha Mohan wha 
was in possession over the disputed Lands 
along with his uncle Dewan Maton. 
Later, Dewan also died leaving his only 
son Gobardhan. Thereafter both Rzdha 
Mohan and Gobardhan came in possession 
over the disputed lands. On the 24 of 
February, 1960, they sold the lands to 
Nathuram Poddar by a registered sale 
deed (Exhibit Aa). When the lands xere 


to be acquired. it was Nathuram Pesldar - 


who got the notice under the Act and 
the award was also prepared in his neme. 
On the other hand, Mr. Mazumdar, learn- 
ed counsel appearing on behalf of the res- 
Pondents, contended that Radha M-han 
and Gobardhan had no right, title and 
interest to execute the said sale deed. He 
referred to the objection which was filed 
on behalf of respondent No. 1 before the 
Collector wherein it is alleged that 
Nathuram Poddar had no right, "title and 
Possession over the lands and it was 
Shibu Mahton along with his brothers 
who had been paying rent to the Jend- 
fords regularly and was possessing the 
same since a long time, 


It is further stated therein that the 
vendors of Nathuram never cultivated 
the lands nor they were in possesion, 
nor they had any right, title over the 
disputed lands. The other objection teti- 
tion, dated the 24th October, 1960, which 
was filed on behalf of respondents Nes. 1 
fo 5, under Section 18 of the Act also 
reiterated that Radha Mohan and Gobar- 
dhan had no right to sell the lands and 
it further stated that they had relinatsh- 
ed all their title in favour of the father 
of Shibu Mahton about 35 years prior to 
the date of the filing of the objection and 
had left the village. It is also mentioned 
that the petitioners were cultivating the 
lands since they left the village and sey 
were paying the rent. It was by fraud 
that Nathuram got the lands registereļ in 
his name against the law. 


8. In my judgment, the contesfing 
respondents have failed to establish the 
story of relinquishment .as alleged in the 
said objection petition referred to above. 
Reference may be made in this con-ec- 
tion to the evidence of Shibu Mahton Hm= 
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self who was examined as A. W. 6 He 
stated in cross-examination that it is not 
a fact that Radha Mahton and Gobardhan 
Mahton had left the lands to the depo- 
nent and his family. He further repudi- 
ated to have made any such statement in 
that objection petition. He also stated 
that there was no proof to the effect that 
Gobardhan and Radha lef: the lands to 
him. Gobardhan, who was examined as 
A.W. 4, also clearly stated in his evi- 
dence that he had not surrendered the 
lands of Barmasia to anybody. In my 
view; the very substratum of the case of 
the respondents disappears and they have 
failed to establish the story about relin- 
quishment or surrender. 


9. The allegation in the objection 
petition that the sale deed (Exhibit Aa) 
was against the provision of law is alse 
not tenable. It is true that the disputed 
lands were covered by the Chotanagpur 
Tenancy Act. 1908. It is also true that 
Section 46 of the Chotanagpur Tenancy 
Act imposes a restriction. on transfer of 
the rights by raivats. but in the present 
case it is admitted that the disputed 
lands fall within the municipal area. 
Chedu Mahton who ‘was examined as 
A.W. 1 stated in cross-examination that 
Barmasia is within Dhanbad Municipality. 
In that view of the matter, the restric- 
tion imposed under the Chotanagpur 
Tenancy Act is not applicable to the pres 
sent case. Section 1 (2) of the said Act 
clearly provides that it extends fo the 
Chotanagpur Division, except any area of 
part of an area which is constituted a 
municipality under the Bihar and Orissa 
Municipal Act, 1922, or which is within a 
cantonment. Therefore, clearly, the res- 


. triction imposed under Section 46 is not 


applicable and the sale under Exhibit Aa 
is a valid sale, 


10. Exhibit Sha was filed on be- 
half of the appellants to show that the 
award in both the cases was prepared in 
the name of Nathuram Poddar. In my 
view, it has been rightly contended on be- 
half of the appellants that since the award 
was prepared in the name of Nathuram 
Poddar, there was heavy onus on the con- 
testing respondents to establish their title 
and possession over the disputed lands. 
That apart. Khatian of village Barmasia 
which was finally published on the 23rd 
of January, 1925, was alsa filed on be- 
half of the appellants and marked as Ex- 
hibit Da. In the khatian the names of 
Shyam Mahton son of Dibu Mahton, Banu 
Mahton and Dewan Mahton sons of Guru- 
charan Mahton residents of village Bar- 
masia find mention, The land measuring 
22-decimals in plot No. 238 is shown in 
occupation of Banu Mahton and Dewan 
Mahton in equal shares. There is a sta- 
tutory presumption of correctness of the 

entries made in the khatian as well as 
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there is a presumption of continuity of 
possession of Banu Mahton and Dewan 
Mahton over the disputed Jands. There- 
fore, there was heavy onus on the con- 
testing respondents to rebut those pre- 
sumptions. 

11. Mr. Mazumdar submitted that 
a large number of rent receipts (Exhibits 
1 to 1/tha) was filed on behalf of the res- 
pondents and in those receipts Shyam 
Mahton is shown as tenant and that, ac- 
cording to him. clearly establishes ` pos- 
session of the disputed lands by the con- 
testing respondents. He drew our atten- 
tion to paragraph 9 of the judgment of 
the learned Subordinate Judge wherein 
reliance was placed on these receipts for 
holding possession in favour of the res- 
pondents. Although these receipts have 
not been printed in the paper-book, we 
permitted learned counsel for the res- 
pondents to refer to them at the time of 
hearing. In my opinion in view of the 


aforesaid entry in the khatian much re-. 


liance cannot be placed on these receipts. 
Learned counsel also submitted that the 
respondents had perfected their title by 
adverse possession In my view. the res- 
pondents have not pleaded adverse pos- 
session in their objection nor have they 
been able to establish conclusively either 
by oral or documentary evidence their 
possession for more than 12 years over 
the disputed lands. No other document- 
ary evidence has been referred to by 
learned counsel for the parties. There- 
fore, I now propose to deal with the oral 
evidence led by the parties in order to 
find out how far their evidence is reliable 
on the point of title and possession. 


12. Firstly, I will deal with the 


witnesses who were examined on behalf . 


of the respondents. I have already refer- 
red to the evidence of some of the wit- 
nesses of the respondents while discuss- 
ing the documentary evidence on record. 
A.W. 1 is a resident of village Barmasia. 
He stated in his evidence that his land 
was also acquired and he knew the par- 
ties as well as the disputed lands. When 
the lands were acquired at that time 
Kartic Mahton ploughed the disputed 
lands. - Then he corrected himself and 
said Shibu Mahton ploughed it. Gobar- 
dhan and Radha Mahton never ploughed 
all those lands nor did Dewan Mahton and 
Banu Mahton plough the same. In my 
view. in the face of the entry in the 
khatian that plot No. 238 was in occupa- 
tion of Banu Mahton and Dewan Mahton 
fn equal shares and Banu and Dewan 
sons of Gurucharan Mahton were resi- 
dents of Barmasia his evidence on this 
point cannot be accepted. In cross-exami- 
nation, the witness further stated that he 
could not even say the area. boundary 
and the nature of the disputed lands. He 
also stated first that he received summons 
but he corrected himself again and said 
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that.he did not receive summons. He 
went to the place of the lawyer and it 
was the lawver who. asked him to depose, 
He stated that Shibu was not related to 
him but later admitted that he was 
agnate. In view of the above statements, 
in my opinion, this witness is not worthy. 
of reliance. 


13. One Upas Mahton was examin- 
ed as AW. 2. He also belongs to village 
Barmasia. His land was also acquired. 
He stated that he knew the parties as 
well as the disputed lands. He also stated 
that Banu and Dewan Mahton were never 
in possession of those lands. In my opin- 
ion, his evidence also on this point cannot 
be preferred to that of the entry made 
in the Khatian. This witness stated in 
cross-examination that there was no per~ 
son of the name of Babu Mahton and 
Dewan Mahton in the village.. Obvious- 
lv. that is contrary to what is mentioned 
in the khatian. He further said that he 
was related to Shibu as a brother by vil- 
lage relationship. Subsequently he stated 
view of the 
above statements, no reliance can be plac- 
ed on the evidence of this witness also. 


14, One Gangu Mahton resident 
of village Barmasia was examined as 
A.W. 3. In cross-examination, he stated 
that he could not say as to how much 
land was in possession of Shibu. He 
could not even say for how much land 
the case had been instituted. He could 
not tell the boundaries also. He admitted 
that Shibu was his gotia. In my opinion, 
it is not safe to rely on his evidence. 


15. Gobardhan Mahton, who was 
one of the executants of the sale deed 
(Exhibit Aa) was examined as A.W. 4. 
He stated that Dewan. his father, and 
Banu. his uncle. did not ever live in vil- 
lage Barmasia. It may be noted that this 
is contrary to what is entered in the 


Khatian (Exhibit Da). Obviously, this 
witness was telling a lie. He further 
stated that Nathu Poddar got the sale 


deed executed in respect of the land on 
condition that after the execution Nathu 
would fight the case and after he had 
obtained the decree. he would pay the 
consideration money. In cross-examina- 


-tion. he stated that the said sale deed was 


executed and registered. It was not a 
fact that he and Radha Mahton granted 
receipt in token ‘of having received the 
consideration money. rather he gave the 
thumb mark with respect to the purchase 
of cloth from his shop. He could. not 
sav whether Radha Mahton had given 
his thumb mark or not. Radha was son 
of Banu and Shibu was son of his uncle. 
He further stated that he did not file any 
petition anywhere to the effect that he 
did not receive consideration money and 
the thumb mark was obtained for pur- 
chase of cloth. In my opinion, his above 


1971 


statement cannot be believed in view of 
Exhibit Aa which was a duly executed 
and registered document. He also said 
that he did not know whether his father 
and uncle lived at Barmasia. By meking 
` this statement also he has told a lie in 
view of the entry in the Khatian. : 

16. Jogi Mahton was examined as 
A.W. 5. He is also resident of village 
Barmasia. He came forward to support 
the case of the respondents as regards 

_ their possession over the disputed lands. 
In cross-examination, he stated that there 
was no person of the name of Banu and 
Dewan in his village. Apparently. this 
witness also is deposing contrary tc the 
entry in the khatian. Besides. this wit- 
ness has admitted in cross-examination 
that his land was not near the disputed 
lands. In that view of the matter, it will 
not be safe to place reliance on this wit~ 
ness as well. 

17. Shibu Mahton, as mentioned 
earlier, was examined as A.W. 6. He 
being one of the respondents and the main 
contestant his evidence on the point of 
possession cannot be relied upon as he 
fs highly interested. He also stated in his 
evidence that Dewan and Banu did not 
enter into possession of the lands. This 
also is. obviously, contrary to the entry 
în the khatian. He seems to have deli- 
berately made an incorrect statement on 
the point. 

18. Now, I turn fo consider the 
oral evidence adduced on behalf of the 
appellants. Nathuram Poddar was 
mined as O.W. 1. ‘He has stated abou: his 
case in its entirety, but he being one of 
the main parties, in my opinion, it will 
not be safe to rely .exclusively’ on his 
statement on account of his interestedness. 
Therefore, no useful purpose wil. be 
served by dilating upon his evidence. 
One Kailash Bhagat was examined as 
O.W. 2. He also belongs to village Bar- 
masia. He stated in his examinatior-in- 
chief that he knew the disputed lands He 
spoke that prior to acquisition the lands 
were in occupation of Gobardhan and 
Radha. Later. they came into the posses- 
sion of Nathuram Poddar. Shibu and 
Kartic were never in possession of the dis- 
puted lands. Nothing has been brought 
on record to discredit this witness. He 
has also stood the test of cross-examina- 
tion. Besides. his evidence regarding title 

-and possession finds support from the 
documentary evidence referred to above. 
The last witness is Phatik Chandra Dutta 
(O. W. 3). He is the person who ser bed 
the sale deed. He: proved the sale deed. 
Exhibit Aa. He has not made any osher 
statement in his evidence. Therefore, he 
is merely a formal witness. - 

19. On consideration of the evi- 
dence and the circumstances of the case. 
ft has got to be held that the vendors of 
WNathuram, predecessor of the appellents. 
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had title and possession over the lands ac- 
quired at the time of sale. and by the pur- 
chase. the predecessor of the appellants ac- 
quired good title over the lands and as 
such they were entitled to the compensa- 
tion money. Therefore. the award pre- 
pared by the Collector was just and pro- 
per. The respondents had no title and 
possession over the lands under acquisi- 
tion. Therefore. the contesting respon- 
dents were not entitled to it. Hence the 
award prepared by the court below in the 
name of the respondents cannot be sus- 
tained. 

20. In the result, the judgment 
and the award (decree) of the Court below 
in both the appeals are set aside. The 
appeals are accordingly allowed with 
costs. - 
B. N. JHA, J.:— 21. I agree. 


Appeals allowed. 
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SHAMBHU PRASAD SINGH AND 

l B. D. SINGH, JJ. 

Kedar Das Mohta and others, Appel- 
lants v. Nand Lal Poddar and others, Res- 
pondents. 

A. F. A. D. Nos. 659 and 660 of 1963, 
D/- 10-9-1970. against order of Sharda- 


ranjan Sinha, Addl. Dist. J.. Chaibasa, 
D/- 29-6-1963. 
(A) Contract Act (1872), S. 10 ~— 


Agreement is not enforceable at the in- 
stance of a person who himself is not 
bound by it. (X-Ref.—S. 2 (e) and (h)). 
(Para 
There must be reciprecity as to the 
binding nature of the agreement between 
the person who wants to enforce it and 
the person against whom it is sought to 
be enforced. (Para 7) 
(B) Civil P. C. (1908), Ss. 100-101 — 
Plea that the “alleged settlement might 
have been arrived at before execution of 
sale deeds in question” not having been 
raised by the appellants in lower courts, 
cannot be allowed to be raised in second 
appeal. (Para 7) 
(C) Transfer of Property Act (1882), 
S. 111(g) — In a ease of forfeiture of ten- 
ancy for denial of title. written notice of 
lessor’s intention to determine the lease 
is a mere condition precedent. It is not 
a part of the cause of action for eviction. 
Therefore. though the plaint does not 
state that the notice was given, the suit 
cannot be thrown out. (Case law discuss- . 
ed.) (Para 9) 
(D) Civil. P. C. (1908), Ss. 100-101 — 
Plea ‘that there was no averment in plaint 
that written notice of Iandlord’s intention 
to determine the lease was served on ten- 
ants cannot be raised for the first time 


in second appeal. (X-Ref.— T. P. Act 
(1882), S. 111(g) ). (Para 9) 
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(E) Registration Act (1908), S. 17 — 
Title even by adverse possession to pro- 
perty valued at Rs. 100/- or more can be 
relinquished or transferred only by re- 
gistered instrument; not by oral settle- 
ment. (X-Ref.—T. P. Act (1882). S. 54). 

(Para 7) 

(F) Transfer of Property Act (1882), 
S. 112 — Inclusion of a claim for post 
forfeiture rent in a suit for ejectment on 
ground of forfeiture of tenancy for denial 
of landlord’s title. does not amount to 
waiver of the forfeiture. (1911) ILR 34 
Mad 161 and AIR 1927 Mad 261. Followed; 
(1887) DLR 14 Cal 33, Not followed. .- 

(Para 11) 


Once the election to forfeit is com-~ 
plete and irrevocable by institution of the 
suit, claim for rent in that suit cannot be 
taken as a waiver of the forfeiture. The 
act constituting waiver must be antece- 
dent to the election and not an act simul- 
taneous with the election or subsequent 
thereto. (Para 11) 
Cases Referred: Chronological Paras 
(1967) 1967 BLJR 574, Deosaran Sahu 

v. Ram Das Sahu 
(1966) AIR 1966 Pat 434 (V 53) = 
1966 BLJR 808. Commr. of Hazari- 


bagh Municipality v, Fulchand 

Agarwala at 
(1965) AIR. 1965 Pat 156 (V 52), 

Abdul Rahim v. Md. Azimuddin 9 


(1964) AIR 1964 Pat 401 (V 51) = 

1964 BLJR 583 (FB), Niranjan Pal 

v. Chaitanyalal Ghosh 8, 9 
(1927) AIR 1927 Mad 261 (V 14) = 

52 Mad LJ 8, Koragalwa v. Jakri 


Beary l I 
(1911) TLR 34 Mad 161 = 20 Mad LJ 

930, Padmanabhaya v. Ranga 11 
(1887) ILR 14 Cal 33, Jogeshuri ; 

Chowdhrain v. Mohd. Ebrahim 10 


Lal Narain Sinha, Advocate-General 
and S. K. Sarkar for Appellants; J. C. 
ue and B. P. Rajgarhia, for Respond- 


eee PRASAD SINGH, J.:— 
Questions arising for decision in these 
two appeals being common, they have 
been heard together and are being dis- 
posed of by this judgment. The res~ 
pondents in the two appeals are also com- 
mon; Nos. 1 to 5 are the plaintiffs and 
Nos. 6 and 7 are two of the defendants, 
adopted son and widow of Chamanlali 
Khedia. The appellants in two appeals 
are not common. They are other defend- 
ents of the two suits and claimed title to 
the properties in dispute on the basis of 
purchases from respondent No. 6. Title 
Suit No. 10 of 1957 was filed In the cour? 
of the Subordinate Judge at Chaibassa, 
Second Appeal No. 659 of 1963 arises out 
of this suit. The other suit was o 
filed before the Munsif at Chaibassa, but, 
fi appears subsequently this also came 
before the Subordinate Judge at Chai- 
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bassa and was numbered as Title Suit No. 
7 of 1959 of that Court. Second Appeal 
No. 660 of 1963 arises out of this suit, 


2. Briefly stated, the case of tha 
plaintiff-respondents in both the suits was 
that the properties in dispute as describ- 
ed in schedule A to the plaint belonged te 
Saligram (father of Chaman Lal Khedia} 
and others and stood recorded in their 
names in the record of revisional settle- 
ment of Porahat. In the year 1934, thera 
was a partition suit No. 86 of 1934 of 
the court of the Subordinate Judge af 
Purulia between Saligram and his co- 
sharers. The dispute was referred ta 
arbitration and according to the award of 
the arbitrators, which was ultimately 
made a decree of the court, the property 
was allotted exclusively to the share of 
Saligram. According to the award, Salig- 
ram was also to discharge the debts of 
the joint family firms Tularam Nathuram 
and Tejpal Madangopal The aforesaid 
firms were indebted to the firm Ganga- 
sahay Rameshwar of Rameshwar (the 
original plaintiff), ancestor of plaintiff- 
respondents, and in discharge of those 
debts Saligram agreed to transfer the pro- 
perty in dispute to the firm Gangasahay 
Rameshwar. The terms of the transfer 
were incorporated in a letter of the year 
1936.and Rameshwar as proprietor of the 
said firm came in possession of the pro- 
perty. He continued in exclusive and 
peaceful possession of the properties in 
dispute openly and uninterruptedly as 
well as adversely to the interest of Salig- 
ram and his descendants for over 12 years, 


Tn 1936, Dwarka Das (original defend- 
ant No. 1), adoptive father of appellant 
Wo. 1 and husband of appellant No. 2 of 
Second Appeal No. 659 of 1963 and both 
the appellants of the other appeal were in 
possession of the properties described in 

chedule B to the plaints (Le., shop Nos, 
10 and il in Second Appeal 659/63 and 
shop No. 7 in the other appeal) as tenants 
under Saligram. They attorned as ten- 
ants to Rameshwar and started paying 
rent to him. The firm Gangasahay Rame- 
shwar owed some money to Dwarka Das 
and; therefore, they agreed that the rent 
payable by him would be adjusted as 
against that debt and it was so adjusted 
and satisfied by Jeth Sudi 15, Sambat 
2009. After that Dwarka Das ` started 
paving rent in cash to Rameshwar. In 
1956, there was some dispute between ` 
Dwarka Das and Rameshwar on the ques~- 
tion of electric installation in the portion 
of the house in occupation of the former. 
Rameshwar insisted that he would install 
electricity only if rent was enhanced, 
Being annoyed, Dwarka Das directly ap- 
plied for electric installation denying his 
tenancy under Rameshwar and setting up 
tenancy under respondent No. 6. Dwarka 
Das also stopped paying rent from that 
time. He also got filed a collusive and 
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fraudulent application by respondent No. 
6 in the Chakradharpur Municipality chal- 
lenging the mutation in the nam= of 
Rameshwar, but they could not succeed. 


Dwarka Das and respondent No. 6 
also set themselves to the task of winning 
over some of the tenants of the plaintiff- 
respondents including the appellants in 
the other appeal, ie. Second Appeal No. 
660 of 1963. Rameshwar then filed. an 
application before the Circle Officer, Cha- 
kradharpur, praying for mutation of his 
name in respect of. schedule A properties 
which was registered as a mutation: case 
and ultimately allowed on 28-8-1957. 
During the progress of this mutation pro- 
ceeding, there was a talk of: amicable 
settlement between Rameshwar and res- 
pondent No. 6 and ultimately the latter 
agreed to execute two registered sale 
deeds in acknowledgement of the title 
of Rameshwar as full owner of schedule 
A properties and the other for transfer- 
ting western portion of plot No. 1142 
“which had also been im possession of 
Rameshwar for over 12 years. In act, 
he and his adoptive mother, respondent 
No. 7, executed the two registered sale 
deeds, as agreed upon, on the 26th of 
August, 1957. At that time, Rameshwar 
came to know of two sale deeds dated 
29-7-1957 and 21-8-1957 executed by taem 
selling portions of schedule A  proparty 
to appellant No, 2 of Second Appeal 659 
of 1963 and to the appellants of the 
other appeal respectively. At the in- 
struction of respondent No. 6 the fact of 
the execution of the aforesaid sale deeds 
was also incorporated by the scribe in 
the sale deeds in favour of Rameshwar 
in spite of the vehement objection by one 
of the plaintiff-respondents. It- is assert- 
ed that neither the sale deeds in favour 
of the appellants of thè two appeals nor 
the recitals aforesaid in the two sale 

eeds in favour of Rameshwar tave 
affected the title of the plaintiff-respcnd- 
ents. The appellants of the two appeals 
having defaulted in payment of rent for 
over two months in respect of schedule B 
properties and on account of the fact -hat 
they were denying the title of the plain- 
tiff-respondents, made themselves liable 
for eviction, 

3. On the averments as statec in 
the preceding paragraph, the planifi- 
respondents claimed the following reliefs: 


{a) Declaration of their right, title 
and interest to the properties described in 
schedules B and C to the plaints and also 
a declaration that such right, title and 
interest were not affected by the sale 
deed in favour of the appellants of either 
of the appeals, 


Q£ may be stated here that in sche- 
dule C to each of the plaints one more 
room was added to the property describ- 
ed in schedule B, in respect of which, ac= 
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cording to the plaintiff-respondents, they, 
were also tenants). 

(b) For recovery of khas possession 
of the lands and house described in sche+ 
dule B to the plaints. 

(c} Decree for arrears of rent upto 
the date of the institution of the suit. 

(d) Confirmation of pcssession over 
schedule C lands. 


4, For the purposes of the deci- 
sion of the appeals it is not necessary to 
set out the case of the defendants-appel- 
lants or respondents, in detail The de- 
fendant-appellants of both the suit de- 
nied the title of the plaintiff-respondents 
on the basis of the arrangement of the 
year 1936, by adverse possession or by 
attornment by them as tenants. They 
also denied that the sale deeds in their 
favour executed by respondent No. 6 
were fraudulent and collusive and claim-~ 
ed to have acquired valid title by them. 

5. The courts below have concur- 
rently found that the plaintiff-respond- 
ents have acquired good title by adverse 
Possession and that the appellants of both 
the appeals attorned to them as tenants, 

6. Mr. Lal Narayan Sinha did not 
challenge the aforesaid findings of the 
courts below, but submitted that what- 
ever, title the plaintiff-respondents might 
have acquired by adverse possession of 
by attornment of the appellants of the 
two appeals as tenants to them was lost 
by the alleged settlement . of the year 
1957 between them and respondent No. 6, 
According to him. now the plaintiff-res- 
pondents can claim title only on the basis 
of the sale deeds dated 26-8-1957 in their 
favour In which the title of the appel- 
lants of both the appeals was admitted . 
and as such they could not succeed 
against them. He further submitted that 
no decree for eviction could be passed 
against the appellants as it had neither 
been alleged nor proved that the tenancy 
was determined by a notice under Sec- 
tion 106 of the Transfer of Property Act. 

7. There Is no substance in the 
first contention of Mr. Lal Narayan Sinha, 
Really he did not elaborate tt which indī- 
cates that he himself was not convinced 
of the merit of this contention. The sale 
deeds in favour of the appellants of the 
two appeals are of dates 1 prior to the exe 
cution of the sale deeds in favour si 
Rameshwar. Mr. Lal Narayan 
conceded that recitals in the sale Jead 
fn favour of Rameshwar wculd not bind 
the appellants in the two appeals. Obvi- 
ously, therefore, the appellants cannot 
take any advantage of the racitals in the 
sale deeds in favour of Rameshwan 
against: the ‘plaintifi-respondents.. An 
agreement cannot be enforced at the In- 
stance of a person who himself is not 
bound by it. In other words, there must 
be reciprocity as to the binding natura 
of the agreement between the person wha 
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wants to enforce it and the person against 
whom it is sought to be enforced. 

Lal Narayan Sinha faintly suggested that 
the alleged settlement between Rame- 
shwar and respondent No. 6 might have 
been arrived at before the execution of 
the sale deeds in favour of the appellants 
of the two appeals. There is no aver- 
ment in the pleadings of either party as 
to the actual date of the alleged settle- 
ment. The settlement could have been 
arrived at even after the execution of the 
sale deeds in favour of the appellants of 
the two appeals and before the execution 
of the sale deeds in favour of Rameshwar. 
The appellants not having raised this 
point in the courts below cannot now be 
Jallowed to raise it in this Court at the 
second appellate stage on the assumption 
that the settlement might have been 
arrived at before the execution of the 
sale deeds in favour of the appellants 
of the two appeals. Even if the settle- 
ment which was oral was arrived at be- 
fore the execution of the sale deeds in 
favour of the appellants. of the two ap- 
peals, the appellants cannot enforce terms 
thereof as against the plaintiff-respond- 
ents for the reason aforesaid. i.e.. want 
of reciprocity. .They do not admit that 
they had notice of the settlement before 
the execution of the sale deeds in their 
favour and. therefore. it would bind them. 
They cannot be allowed to say, in the 
circumstances, that the settlement binds 
the plaintiff-respondents and they (the 
appellants) can rely on it against them 
(plaintiff-respondents). Further, the title 
acquired by the plaintiff-respondents by 
adverse possession could not be relin- 
quished by an oral settlement of the 
-Imature alleged in the plaints. Such a 
right could be relinquished or transferred 
only by a registered instrument as it is 
nobody's case that the value of the pro- 
perty was less than Rs. 100/-. 


8. In support of his second con- 
tention, Mr. Lal Narayan Sinha relied on 
a Full Bench decision of this Court in 
Niranjan Pal v. Chaitanyalal Ghosh, 
AIR 1964 Pat 401 (FB). It has been 
held in that case that a suit for eviction 
from a house under Section 11 of the 
Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act cannot be maintained 
unless the lease is determined by a notice 
under Section 106 of the Transfer of Pro- 
perty Act and it is for the plaintiff to 
mention in his plaint the fact of determi- 
nation of the lease as one of the facts 
constituting the cause of action as he is 
required to give under Order 1. Rule 7 
of the Code of Civil Procedure. It has 
further been held in that case that such 
a point can be taken for the first time 
fn second appeal. 

9. Mr. J. C. Sinha appearing for 
the plaintiff-respondents, in reply to the 
second. contention of Mr. Lal Narayan 
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Sinha, has relied on two Bench decisions 
of this Court in Abdul Rahim v. Md. 
Azimuddin, AIR 1965 Pat 156 and Deo- 
saran Sahu v. Ram Das Sahu, 1967 BLJR 
574. A distinction has been drawn: in 
these decisions between a notice required 
by last portion of clause (g) and a notice 
required by clause (h) of Section 111 
read with Section 106 of the Transfer of 
Property Act. It has been observed that 
while notice required by last portion of 
clause (g) of Section 111 is a mere condi- 
tion precedent, the notice required by 
clause (h) of that section is a part of the 
cause of action for a suit for eviction. 
Because of this distinction it has been 
held in these two cases that the absence 
of the notice required by clause (g) of 
Section 111 of the Act does not go to the 
root of jurisdiction so as to make the 
suit non-maintainable due to absence of 
cause of action. Mr. J. C. Sinha has 
drawn our attention to the plaints of 
both the suits wherein it has been speci- 
fically stated that the defendant-appel- 
lants were denying and interested in 
denying the title of the plaintiff-respond- 
ents to the suit properties. According to 
him, therefore, the case before us was 
a case of absence of the notice required 
by clause (g) of Section 111 of the Trans- 
fer of Property Act and not of clause (h) 
of that secticn as was the case in Niranjan 
Pal’s .case, AIR 1964 Pat 401 (FB). Mr. 
Lal Narayan Sinha contended that as it 
was not expressly stated in the plaints 
that the appellants had forfeited their 
tenancy on account of the denial of the 
title of the plaintiff-respondents, the pre- 
sent case cannot be a case under clause 
(g) of Section 111 of the Transfer of Pro- 
perty Act. It is common knowledge that 
in this country specially in mofussil courts 
plaints are inartistically drafted and, in 
my opinion, it cannot be said that because 
in the plaint after the statement that the 
defendant-appellants were denying the 
title of the plaintiff-respondents it is not 
further stated that they have forfeited 
the tenancy, the case will not be governed 
by clause (g) of Becden Se of the Trans- 
fer of Property Act. am, therefore, 
of the opinion that hee cases being 
cases of forfeiture of tenancy under clause 
(g) of Section 111 of the Transfer of Pro- 
perty Act, notice was a mere condition 
precedent ‘and not part of the cause of ac- 


_tion for the suits and they cannot be 


defeated on the ground that the plaints 
contained no averment that such notices 
were served on the defendant-appellants. 
The appellants having failed to raise this 
point in either of the courts below can- 
not be allowed to raise it for the first 
time at the second appellate stage, 


10. Mr. Lal Narayan Sinha then 
contended that even if there was forfel- 
ture of the tenancy on account of the 
fact that the appellants denied the title of 
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the plaintiff-respondents, the forfeiture 
was waived on account of the. fact that 
the plaintiff-respondents claimed rent for 
the period after the alleged forfeiture and 
before the institution of the suits. In 
support of this contention he relied on 
S. 112 of the Transfer of Property Act 
which runs as follows:— 

“A : forfeiture under 
clause (g) is waived by acceptance of rent 
which has become due since the for7ei- 
ture or by distress for such rent, or by 
any other act on the part of the lessor 
showing an intention to treat the lease 
as subsisting: 


Provided that the lessor is aware that 
the forfeiture has been incurred: 


Provided also that, where rent is 
accepted after the institution of a suit 
to eject the lessee on the ground of Dra 
feiture, such acceptance is not a waiver.” 
According -to Mr. Lal Narayan Sinha, 
claim for the rent in suit is covered by 
clause “any other act on the part of :he 
lessor showing an intention to treat che 
Tease as subsisting”. He relied on a ie- 
cision in Jogeshuri Chowdhrain v. Moh- 
ammed Ebrahim, (1887) ILR 14 Cal 33. 
According to Section 22 of the Rent Act 
(Bengal Act 8 of 1869) if the ryot was 
in arrears of rent for a period of one y2ar 
he made himself liable to be ejeczed 
from the land. The landlord instituced 
the suit for the arrears of rent for -he 


whole of one year and a portion of next, 


year and also for ejectment. It was hald 
that he was not entitled to a decree zor 
ejectment as he had claimed rent for the 
portion of the next year and thereby 
waived his right to get the ryot ejected 
which had accrued to him on account of 
the fact that the ryot was in arrears of 
rent for one year. . 


11. On the other hand, Mr. J. C, 
Sinha relied on the decision in Padmara- 
bhaya v. Ranga, (1911) ILR 34 Mad 131. 
In that case the lessees had denied ‘fhe 
title of the landlord by a notice. The 
landlord then instituted a suit for evic« 
tion of the lessees on the ground of fors 
feiture and also sued for rent subsequent? 
to the date of the forfeiture. It was held 
that a claim for rent in the suit for eject- 
ment would not amount to a waiver of 
the forfeiture as the election to forf:it 
was complete and irrevocable when the 
suit for ejectment was instituted. This 
Bench decision of the Madras High Court 
was also followed by a Single Judge of 
that Court in Koragalva v. Jakri Beary, 
AIR 1927 Mad 261. The Madras cases 
were decided with reference to the pro-« 
visions of the Transfer of Property Act 
whereas the Calcutta case was decidad 
with reference to the provisions of Rent 
Act of 1869. Now, the second proviso to 
Section 112 expressly says that where 
rent Is accepted after the institution of tae 
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suit to eject the lessee on ground of for- 
feiture, such acceptance is not a waiver. 
The rent claimed for.the period subse~ 
quent to the forfeiture in a suit for evic- 
tion on the ground of forfeiture can be 
accepted by the landlord only after the 
Institution of the suit. If the acceptance 
itself does not amount to waiver, in my 
opinion, the mere claim acceptance in res- 
pect whereof can take place only after 
the institution of the suit cannot be said 
to be under the mischief of the clause 
“any other act on the part of the lessor 
showing an intention to treat the lease as 
subsisting” in Sec. 112 of the Transfer of 
Property Act. Once the election to for- 
feit is complete and irrevocable by insti- 
tution of the suit, claim for rent in that 
suit cannot be taken as a waiver of the 
forfeiture. The act which may consti- 
tute waiver must be antecedent to the 
election and not an act simultaneous with 
the election or subsequent: thereto. I 
would prefer to follow the Madras view 
in preference to Calcutta view and hold 
that there has been no waiver of the for- 
feiture in either of the two cases before 
us by the plaintiff-respondents. Further, 
a Bench of this Court in Commr. of 
Hazaribagh Municipality v. Fulchand 
Agarwala, 1966 BLJR 808 = (AIR 1966 
Pat 434) has held that ordinarily plea of 
waiver cannot be allowed to be raised if 
it is not pleaded in the written statement. 
Thus, there appears no merit in the second 
contention of Mr. Lal Narayan Sinha 
either. 
12. In the result, both the appeals 
fail and are dismissed with costs. 
B. D. SINGH, J.:— 13. I agree. 
Appeals dismissed. 
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Managing Committee, T. K. Ghosh 
Academy, Patna and another. Petitioners 
v. State of Bihar and others, Respondents. 


Civil Writ Jur. Case No. 580 of 1970, 
D/- 6-5-1970. 

(A) Education — Bihar High Schools 
(Control and Regulation of Administra- 
tion) Act (13 of 1960), S. 8(2) — Instruc- 
tions contained in notifications of Educa- 
tion Department — Notification No. I/R- 
4-01/55-E 5172, dated 7-9-1955 _ issued 
under Notification No. TEB1-01/59-E-1050, 
dated 21-3-1959 has the force of statute as 
provided by the section— Mise. Judi. Case 
No. 899 of 1961, D/- 14-8-1964 (Pat.), Rel. 
on; 1967 BLIR 476, Not followed. 

(Para 3) 

{B) Education — Bihar High Schools 
(Constitution, Powers and Functions of 
Managing Committee) Rules (1964) (as 
modified in 1967), R. 39 — Suspension of 


JN/AO/E562/70/MKS/P 


258 Pat.  {[Prs. 1-2] 


Headmaster by ad hoc committee — Po- 
wer of Educational authorities to ordex 
reinstatement. 


Ad hoe Committee has the same 
powers as a duly constituted Committee 
under R. 12 of Notification No. U-R/4-01/ 
55-E-5172, dated 7-9-1955 in imposing 
punishment on members of staff—Suspen- 
sion of Headmaster on serious charges — 
District Educational Officer has no power 
to interfere with the order of suspension 
— Letter dated 27-11-1964 containing in- 
structions of Director of Public Instrue- 
tion which has no statutory force cannot 
give the officer any such power of inter- 
ference. (Para 7a) 

(C) Constitution of India, Art. 226 — 
Other available remedy not exhausted — 
Does not necessarily bar issue of writ. 


The rule of exhaustion of statutory 
remedies before a writ is granted is a 
rule of self imposed limitation rather than 
a rule of law and the court may in ex- 
ceptional cases issue a writ notwithstand- 
ing the fact that the statutory remedies 
have not been exhausted. There are at 
least two well recognised exceptions to 
the doctrine with regard to exhaustion 
of statutory remedies; namely (a) where 
proceedings are taken before a tribunal 
under a provision of law which is ultra 
vires it is open to a party aggrieved to 
move for writs for quashing them on the 
ground that they are incompetent, with- 
out waiting for those proceedings to run 
their full course, and (b) where the im- 
pugned order has been made in violation 
of the principles of natural justice. Case 
law relied on. 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 556 (V 56) = 
1969 BLJR 690. B. R. P. C. Mahe- 
shwari v. A. Z. Parishad, Muza- 
ffarnagar - B 
(1967) AIR 1967 SC 1401 (V 54) = 
1967-2 SCR 751, Tata Engineering 
and Locomotive Co. Ltd. v. The 
Asstt. Commr. of Commercial 
Taxes £0 
(1967) 1967 BLJR- 476, Baleshwar 
Prasad v. Director of Public In- 
struction 3 
(1965) 1965 BLJR 844 = ILR 45 Pat 
a Lal Mohan Sah v. State of 
ihar 
{1964) Misc. Júdl. Case No. 899 of 
1961. D/- 18-8-1964 (Pat.), Ajit 
Kumar Mukherjee v. President 
Board’ of Secondary Education, 
Bihar and Patna 3 
' £1955) AIR 1955 Nag 49 (V 42) = . 
ILR (1954) Nag 875 (FB), Kanglu 
Baula Kotwal v. The Chief Execu~ i 
tive Officer, Janpad Sabha, Durg g 


Prabha Shankar Misra, Jiwan Shan- 
kar Srivastava and Rajendra Prasad 
Singh, for Petitioners; Shreenath Singh, 
Standing Counsel {for No, 4) and Jagdish 


T. K. Ghosh Academy v. State (B. D. Singh J.J 


{Para 8)° 


ALR, 


Pandey and Vijoy Bahadur Singh (for 


No. 5), for Respondents. 

B. D. SINGH, J.:— In this applica< 
tion under Articles 226 and 227 of the 
Constitution of India, the Managing Com- 
mittee of T. K. Ghosh Academy, Patna, 
which is petitioner No. 1, and Dr. Deven- 
dra Prasad, the Secretary of the ad hoc 
Managing Committee of the said institu- 
tion, who is petitioner No. 2, have obtain- 
ed a rule from this Court on their prayer 
for issuance of rule nisi on the respond~ 
ents to show cause as to why a writ in 
the nature of certiorari be not issued, 
quashing the order of the District Edu- 
cation Officer dated the 20th February, 
1970 contained in Annexure ‘7’ of the ap- 
plication which was alleged to be based 
on the instruction dated the 27th Novem-= 
ber, 1964, given by the Director of Public 
Instruction as contained in Annexure ‘8* 
to the said application. In this applica- 
tion, the State of Bihar has been implead-~ 
ed as respondent No. 1, the Director of 
Public Instruction, Bihar, as respondent 
No. 2, the Secretary, Board of Secondary 
Education, Bihar. as respondent No. 3, 
the District Education Officer, Patna, as 
respondent No. 4 and Ram Nivas Pandey, 
the Headmaster, under suspension, of the 
said institution as respondent No. 5. After 
notice was served on the respondents, 
cause was shown on behalf of respondents 
4 and 5 separately to which I will refer 
in due course. 


2. The case as made out by peti- 
tioner No. 1 in the application is that the 
Managing Committee of the said institu- 
tion was constituted under Rule 39 of the 
Bihar High Schools (Constitution, Powers 
and Functions of Managing Committee} 
Rules, 1964. as modified in 1967 (herein- 
after referred to as ‘the 1964 Rules’) and 
that the said ad hoc committee is exer~ 
cising and performing the functions po- 
wers and duties of the Managing Comas 
mittee. It is stated therein that the 
Managing Committee according to the 
1964 Rules is not yet fully constituted. 


According to the petitioners, several 
reports of misconduct, inefficiency, insub- 
ordination, indiscipline, and negligence of 
duty of respondent No. 5 were received 
by the Managing Committee, and, in 
spite of the opportunities given to him, 
he failed to give a satisfactory explanation 
and improve his conduct and See 
The allegations against respondent No, 
constituted very serious charges including 
one of defaication of public money be- 
longing to the said school and dereliction 
of duties by the Headmaster, Therefore, 
the Managing Committee at a meetin 
held on the 7th December, 1969, directe 
the Secretary, petitioner No. 2, to com= 
municate the charges to respondent No, 
5 and to ask from him specific comments 
on each specific allegation against res- 
pondent No. 5. On the 3ist January, 1970, 
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petitioner No. 2 sent his observations re- 
garding the said allegations to respondent 
No. 5. A copy of those observations 
which is on the record is marked as 
Annexure ‘1’. 


Subsequently, a meeting of the 
Managing Committee convened on the 
8th February, 1970, considered the w-it- 
fen report of petitioner No. 2 in connec- 
tion with the allegations against respond- 
ent No. 5 and in view of the gravity of 
‘ the charges and exigencies of the situation 
as envisaged in the report of petitioner 
No. 2, the Committee felt that it was not 
proper to permit the Headmaster (res- 
pondent No. 5) to continue in office and, 
accordingly, the Committee decided to 
suspend him with effect from the jth 
February, 1970. The Committee in the 
meeting further resolved to serve a memo 
of charges upon respondent No. 5 by the 
filth February, 1970, stating therein the 
grounds on which action was propo3zed 
to be taken against him and giving Lim 
an opportunity to submit his explanation 
within a fortnight after the receipt of the 
memo, and for showing cause as to why 
he be not dismissed or discharged from 
service. A copy of the resolution dated 
the 8th February, 1970 has been marked 
as Annexure ‘2’ to the application. 


In the said meeting, respondent No. 5 
was directed to hand over charge of his 
office to Sri R. Y. Shukla, Assistant Head~ 
master of the School; and, Mr. Shuxla 
‘was directed to take charge of the office 
from. respondent No. 5. On the 9th Fab- 
ruary, 1970, the Secretary served zhe 
memo of suspension on respondent Nc. 5 
and directed him to make over charge of 
the office to Mr. Shukla. A copy of she 
Tetter of the Secretary intimating ras- 
pondent No. 5 that he has been suspended 
and that he has to hand over charge to 
Mr, Shukla is marked Annexure ‘3’. 


‘ It is stated that later on, the peon 
of the school served Annexure ‘3’ upon 
respondent No. 5, who received the same, 
but refused to sign the acknowledgment, 
fim the peon book. The peon submited 
his report to that effect to the Secretary. 
The peon’s report has been marked as 
‘Annexure ‘4’ to the application. In -he 
morning of the 9th February, 1970, when 
the school assembled, Mr. Shukla assum- 
ed the office of respondent No. 5, wio, 
however, did not accept the order of sis- 
pension, and addressed a note to lir. 
Shukla stating that he was going to cis- 
cuss some important matters concerning 
the school with the authorities of the 
Education Department, and that in is 
absence he (Mr. Shukla) should look after 
the classes. Shri Shukla, however, as- 
sumed charge of the office of respondent 
No. 5 against whom the order of suspen- 
sion was effected and reported the mater 
fo the Secretary. A copy of the memo- 


T. K. Ghosh Academy v. State (B. D. Singh Jj 


{Pr. 2] Pat. 259 


randum assuming charge by Mr. Shukla 
is marked as Annexure ‘5’. 


Respondent No. 5, subsequently sent 
a telegram on the same date to petitioner 
No. 2 mentioning that respcndent No. 5 
was ill and he prayed for ter: days’ leave. 
On the 10th February. 1970. the memo 
of. charges against respondent No. 5 was 
sent to him through the peon, who went 
to his residence several times from the 
morning hours till late in the night, and 
the peon went, on a number of occasions, 
on the lith February. 1970, as well; but 
respondent No. 5 was not aveilable at 
his residence, and, therefore, the peon 
returned the memo of charges to the Se- 
cretary. On that very day, that is, 11th 
February, 1970, the memo of charges 
against respondent No. 5 was, however, 
sent by registered post with acknowledg- 
ment due which was received by respond- 
ent No. 5 on the 13th February. 1970. 
A copy of the said memo of charges has 
been marked as Annexure ‘6’ to the appli- 
cation. 

On the 26th February, 1970 petition- 
er No. 2 received a letter dated the 20th 
February, 1970 from Shrimati Shanti 
Upadhyay, District Education Officer (res- 
pondent No. 4). A copy of the said letter 
has been marked as Annexure ‘7’ to the 
application, which contains the impugned 
order. In the said letter. she referred to 
another letter of the Director of Public 
Instruction, Bihar, dated the 27th Novem- 
ber, 1964; a copy whereof has been mark- 
ed as Annexure ‘8’ to the application. In 
her letter (Annexure ‘7’), she stated that 
no order of suspension or termination of 
the service of respondent No. 5 could be 
made by the Managing Committee on the 
eve of its reconstitution or during the 
process of constitution, and, she further 
observed that the memo of charges was 
not annexed to the memo of suspension 
of respondent No. 5; a copy whereof was 
sent to her by the school authority, and, 
therefore, it was not clear as to ‘what 
were the allegations leading to the sus- 
pension of respondent No. 5. In the said 
letter, she also communicated to the 
Secretary her order cancelling the order 
of suspension passed by the Managing 
Committee, and to treat respondent No. 5 
as continuing in service, and to allow him 
to work as usual 

The letter dated the 27th November, 


1964, a reference of which is made in 
Annexure ‘7’, contains instructions of the 
Director of Public Instruction, Bihar; the 
relevant portion of which is to be found 
in paragraph 2 of the said letter which 
reads: 

“Instances have come to my notice in 
which the Managing Committee has de= 
cided to discharge or dismiss the Head- 
master at a time, when the Managing 
Committee was to be reconstituted under 

es mentioned above. Such action 
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on the part of the Managing Committee 
prevents the Headmaster from playing his 
proper role in the reconstitution of the 
Managing Committee to which he is 
entitled under the rules. It is necessary 
(that) the Headmaster should be present 
in different meetings in connection with 
the reconstitution of the Managing Com- 
mittee. While the power of the Manag- 
fing Committee to suspend, discharge and 
dismiss the Headmaster cannot be ques- 
tioned, the (sic) Managing Committee 
affects the process of reconstitution. It 
is necessary that the Managing Commit- 
tee should exercise utmost care in sus- 
pending, discharging or dismissing a 
Headmaster (sic) also point out that no 
Headmaster should be discharged or dis- 
missed save and except on ground of 
proved inefficiency, conduct involving 
moral turpitude or gross negligence of 
duty etc., vide Rule 15 of the. rules pub- 
lished with Notification No. 5172, dated 
7-9-55. You are, therefore, requested to 
be very alert and to impress on the 
Managing Committee, where necessary, 
the desirability of exercising the power 
to suspend, discharge and dismiss the 
Headmaster with utmost care and caution 
until Managing Committees in all schools 
are, reconstituted.” 

3. Mr. Prabha Shankar Misra, 
learned counsel appearing on behalf of 
the petitioner, has assailed a impugned 
order contained in Annexure ‘7’, and con= 
tended that the District Mducation Officer 
(respondent No. 4) had no jurisdiction 
or power to interfere with the matter of 
suspension of respondent No. 5 as resolv- 
ed by the ad hoc Managing Committee 
of the said institution. He drew my at- 
tention to the notification No. II/R4-01/ 
55-E-5172, dated 7th September, 1955. 
issued under Notification No. 1/B1-01} 
59-E.-1050, dated the 21st March, 1959, 
of the Education Department, which has 
the force of a statute as provided under 
Section 8(2) of the Bihar High Schools 
(Control and Regulation of Administra- 
tion) Act, 1960 (Bihar Act XIII of 1960), 
hereinafter referred to.as ‘the Act’, 
Clause (2) of Section 8 reads as follows: 


“Until the State Government makes 
rules under this section the provisions 
contained in the Bihar Education Code, 
7th Edition, as amended from time to 
time, and all resolutions and orders of 
the State Government or of the Director 
of Public Instructions, Bihar, a collection 
of which was published in the extraordi- 
nary issue of the Bihar Gazette, of the 
93rd .March, 1959 and which are in force 
on the date of commencement of this 
Act. shall, in so far as they are not in- 
consistent with the provisions of this Act, 
and the provisions of the Constitution of 
India relating to schools established and 
administered by Anglo-Indians and mino- 
Tities based on religion or language, be 
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deemed to be the rules made under this 
Act for the purposes of this Act.” 


Learned counsel appearing on behalf 
of the respondents has not challenged that 
it has not the force of a statute, as it is 
well settled by now that the instructions 
as contained in the notification of the 
Education Department dated the 7th Sep- 
tember, 1959, have all the force of sta« 
tute (vide an unreported decision of this 
Court in Ajit Kumar Mukherjee v. The 
President, Board of Secondary Education, 
Bihar, Patna, Misc. Judl. Case No. 899 
of 1961 (Pat.), disposed of on the 14th 
August.. 1964, at page 14). It has been 
pointed out however, by Mr. Shreenath © 
Singh, learned Standing Counsel, on be- 
half of respondent No. 4 that. even the 
8th edition of the Education Code, as 
amended from time to time, has been held 
to have statutory force (vide Baleshwar 
Prasad v. Director of Public Instruction, 
1967 BLJR 476). 

In my opinion. it appears that the af- 
tention of their Lordships was not drawn 
to the specific provision contained in Sec- 
tion 8(2) of the Act wherein the provisions 
contained in the Education Code, 7th 
Edition, and the instructions as publish-~ 
ed in the notification, mentioned in the 
section, only have the force of law. In 
the unreported decision of the then C. J. 
and Untwalia, J., referred to above, af 
pages 14 and 15, it has been clearly point- 
ed out that the 8th edition of the Edu- 
caiion Code had'not got the force of law, 
as their Lordships detected some vari-~ 
ance between the rules found in the 7th 
edition and the 8th edition. The  vari~ 
ance, referred to, was not referable to 
any authoritative rules framed by the 
State Government or any other authority. 
However. in the instant case, on the safe 
side, I have referred to the instruction 
contained in the notification dated the 
21st March, 1959 which is specifically 
mentioned in Section 8(2} of the Act, 
quoted above. i 

In that view of the matter, Rule 12 
of the said notification dated the 7th Sep- 
tember, 1955, reads as under: 

"The Managing Committee may im- 
pose the. following punishment on any 
member of the staff including those on 
probation after having finally considered 
his explanation and the charges levelled 
eet him in writing:— 


a 


XX XX 

“The said rule also contains two notes 
which are relevant for the decision in 
this case. . Hence, it will be convenient 
to quote the relevant portions of the 
said note as well: 

*(1) Proceedings are to be started 
against teachers concerned by the Secre- 
tary on the report of the Headmaster, or 
by the President, on the report of the 
Secretary. or by the President imself, 
or by the Managing Committee as a 
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whole. Ordinarily the Managing Com- 
mittee as a whole has the power te sus- 


pend the teacher but in cases of ursency, 
the Secretary in consultation with the 
President may suspend a teacher, but 
this must be approved by the Maraging 
Committee within a fortnight...... ii 
Note (2) of the said rule provides that 
“During. the period of suspensicn the 
teacher shall be allowed to draw helf his 
salary-plus dearness allowance and upon 
e the balance shall be paid to 
im”. 
The above notes, as mentioned earlier, 
have statutory force as it forms part of 
the notification of the Education Depart- 
ment dated the 21st March, 1959. In view 
of the provisions of Section 8(2) oi the 
Act, it is difficult to hold that the same 
is devoid of any statutory force. Accord- 
ing to the learned counsel, therefore, it 
was the Managing Committee alone, 
welch had power to suspend respondent 





* Boe instruction contained in anne- 
xure ‘8’ the relevant portion of which 
has already been quoted, clearly says 
that the Managing Committee has power 
to suspend, discharge or dismis the 
Headmaster, and that power cannot be 
questioned. The said letter however 
contained only a sort of instruction that 
during the transitional period, particular- 
ly when a newly constituted Managing 
Committee is expected to take charge, the 
ad hoc committee should not suspend, 
discharge or dismiss a Headmaster on 
flimsy grounds. It is made clear tkerein 
that if the charges against the Headmaster 
are serious, like, proved inefficiency, con- 
duct involving moral, turpitude or gross 
negligence of duty, etc., the said ad hoe 
committee has such power to suspend. It 
has been contended that in the irstant 
case, respondent No. 5 was not suspended 
on flimsy grounds. - 

Besides, it is urged on behalf o€ the 
petitioners that the direction as contained 
în Annexure ‘8’ in terms of Section 8 of 
the Act, has not got statutory force but 
it is merely a direction. In my judgment, 
this contention is well founded. Hi can 
at best be called a direction, but ic has 
no statutory force. Learned counsel then 
referred to the counter-affidavit datei the 
17th April, 1970, which has been filed on 
behalf of respondent No. 4, wherein in 
paragraph 12 it has, inter alia, been stat- 
ed that respondent No. 5 had sought -elief 
from the Education Department, and that 
on the report of the Sub-divisional Educa- 
tion Officer, Patna, Sadar. the District 
Education Officer, that is, respondens No. 
4, had advised the Secretary, that is, peti- 
tioner No. 2, by her letter dated the 20th 
February, 1970 (Annexure ‘7’) to allow 
respondent No. 5 to continue as the Head- 
master. Learned counsel, relying or. this 
statement, made in the counter-affidavit, 
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asserts that she herself has interpreted 
her order contained in Annexure ‘7’ as 
mere ‘advice’. According to him, in view 
of the provisions, referred to above, she 
could not have passed an arder interfering 
with the suspension order: and, as such, 
that may be a mere advice. 

4, Learned Counse: for the peti- 
tioners further drew my attention to the 
1964 Rules made by the Gcverner of Bihar 
in exercise of the powers conferred by 
sub-section (3) of Section 8 of the Act. 
as modified by the State Legislature under 
sub-seciton (3) of Section 8 of the Act. 
The said Rules have been amended by 
the notification of the Education Depart~ 
ment dated the 24th April, 1967. Chapter 
VIII of the said Rules contains miscella- 
neous and transitory provisions. . 

Rule 37 provides that “For each 
school a Managing Committee shall be 
constituted in accordance with these rules, 
within a period of two years from the date 
of publication of these rules in the off- 
cial Gazette”. Rule 38 provides that 
“The Managing Committee functioning in 
Schools on the date on which the Bihar 
High Schools (Constitution, Powers and 
Functions of Managing Committee) Rules, 
1964, as modified by the State Legisla- 
ture, are published in the Official Gazette 
shall cease to function, after a period of 
two years from the date oz publication of 
the said rules or the day the Managing 
Committee is constituted under these 
rules”. Rule 39 provides that “where a 
Managing Committee is not constituted, 
in accordance with these rules, within 
the period specified in Rule 37, the 
powers and duties of the Managing Com- 
mittee, President and Secretary shall, 
until its constitution in accordance there- 
with be exercised and performed by such 
person as may be appointed by the Pre- 
sident of the Board of Secondary Educa- 
ton for the purpose.” 

It may be noted that petitioner 
No. 2 is one of the members of the ad 
hoc committee as appointed under Rule 
39. Professor Devendra Nath Sharma is 
another member of the said ad hoc com- 
mittee who is appointed s President of 
the committee, and Dr. A. S. Yadav is 
yet another member of the said com~ 
mittee appointed under Rule 39. Before 
them, there were some other members 
appointed by the President under Rule 39; 
but, at present only these three persons 
are the members of the ad hoc commit- 
tee appointed under Rule 39. 

6. Learned counsel for the peti- 
tioners urged that there is no difference 
between the powers of the members of 
the ad hoc committee, and the powers 
which are exercisable under the rules by 
the duly constituted Managing Commit» 
tee. Both types of the committee in 
terms of the rules have similar and iden« 
tical powers. He submitted that this ig 
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also borne out by a letter dated the 10th 
July, 1966, sent by the Secretary of the 
Board of Secondary Education to the then 
Secretary of the ad hoc Managing Com- 
mittee, Shri A. F. Haider. In that letter, 
it is clearly stated that the members of 
the ad hoc Committee have similar powers 
as are to be exercised by a duly consti- 
tuted Managing Committee. That letter 
is Annexure ‘18’ to the reply filed by the 
petitioners dated the 24th April, 1970, to 
ia counter-affidavit filed by respondent 
O. 4 

7. © Mr. Shreenath Singh, Jearned 
Standing Counsel, appearing on behalf of 
respondent No. 4, fairly conceded that the 
ad hoc committee has similar powers; 
but he supported the order passed by res- 
pondent No. 4 contained in Annexure ‘7’, 
He, no doubt, submitted that the ad hoc 
committee had powers to suspend res- 
pondent No. 5, but the background in 
which the said suspension order by the 
ad hoc committee has been passed should 
be taken note of by this Court; and, in 
that view of the matter alone the applica~ 
tion filed by the petitioners should be re- 
fected in the ends of justice. 


He drew my attention to the various 
allegations and counter-allegations made 
by respondent No. 5 in his counter-affida- 
vit against the members of the present 
ad hoc committee According to him it 
fs clear that respondent No. 5 was not 
pulling on well with the me ers and 
that they were annoyed with him Al- 
though in the past those very members 
agreed to the confirmation and promotion 
of respondent No. 5 and then there was 
no allegation against him; but suddenly 
in the month of January 1970 they chang- 
ed their attitude against respondent No. 
5. That clearly indicated that the action 
faken by the ad hoc committee was mala 
fide, and that in view of the matter, the 
District Education Officer in her super- 
visory capacity under her administrative 
power asked the ad hoc committee to stay 
its hands and reinstate respondent No. 
5, particularly when a full-fledged Manag- 
ing Committee was about to be consti- 
tuted. 

He drew my attention to the fact 
that the ad hoc committee was initially 
constituted in 1965. He submitted that 
due to the hindrance or dilatory tactics 
adopted by the present ad hoc commit- 
tee, a full-fledged Managing Committee 
according to the rules has not yet come 
fnto operation. My attention was drawn 
by learned counsel appearing for respond- 
ents 4 and 5 to a Bench decision of this 
Court in Lal Mohan Sah v. State of Bihar, 
1965 BLJR 844, wherein their Lordships 
had occasion to consider rules 37, 38 and 
39 of the 1964 Rules, referred to above. 
In their Lordships’ view, it was essential 
that a duly constituted Managing Com- 
gnittea should take charge as soon as pos- 
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sible in the interest of the education. 
Therefore., their Lordships in paragraph 
21 at page 857 observed that 


tit should be made clear that the 
authorities concerned should take prompt 
steps to constitute a Managing Committee 
as soon as possible and should not prolong 
the life of the ad hoe committee beyond 
the period absolutely necessary for such 
constitution.” 


On the other hand, Mr. Prabha Shan- 
kar Misra, appearing on behalf of the 
petitioners, referred to Annexure ‘20’ 
filed along with the reply filed by the 
petitioners on the 24th April, 1970 to the 
counter-affidavit filed by respondent No. 
4. This annexure is a letter dated the 
23rd February, 1970, from the Secretary, 
Board of Secondary Education, to the 
Secretary of the ad hoc Managing Com- 
mittee of the school, by which it was 
intimated that the Deputy Inspector of 
Schools. Patna Sadar, had been appointed 
as Government nominee to the Managing 
Committee to be constituted according to 
clause (4) of Rule 3 of the 1964 Rules. He 
submitted that there was some confusion 
and, therefore, certain enquiries were 
made regarding the Government nomina- 
tion under the said rule, and, ultimately, 
by the letter dated the 23rd February, 
1970 (Annexure ‘20’) it was finally com- 
municated as to the Government nominee, 
so made. In that view of the matter, he 
contended that the ad hoc committee was 
in no way standing in the way of an 
early constitution of a full-fledged Ma- 
naging Committee. 


Ta. I have no doubt on examina- 
tion of the various statements contained in 
the different affidavits filed on behalf of 
the petitioners as well as on behalf of 
respondent No. 5,‘that there is some mis- 
understanding between the Headmaster 
and the present members of the ad hoc 
committee. But. in this application, I do 
not wish to express my opinion one way 
or the other, as it would cause prejudice 
to the parties concerned, ‘particularly 
when, respondent No. 5 has internal re- 
medy by filing an appeal if he is dis- 
charged or dismissed. Besides this, from 
the records it appears that an enquiry 
against him is proceeding and is pending. 
In that view of the matter, I advisedly 
refrain myself from expressing my view 
over the matter. In the present applica- 
tion, the only thing to be decided by this 
Court is whether respondent No. 4, had 
power to interfere with the order of sus- 
pension, which has been passed by the ad 
hoc committee. After considering the 
various rules, and provisions in this res- 
pect as also the different articles of the 
Education Code, I am of the view that 
she had no power to interfere with the 
order of suspension which. in my opinion, 
cannot be sustained, In that view of the 
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matter, the application filed by the peti- 
tioners has got to be allowed. 


It may, however, be noted that on 
behalf of respondent No. 5 all the zlega- 
tions which were made against him by 
the petitioners, have been denied :n the 
various counter-affidavits. The qavestiop 
as to whether the allegations were cor- 
rect or not will be considered by th2 pro- 
per TE at the appropriate time. 


However, it was contend=d on 
behali of the respondents that the appli- 
cation filed by the petitioners was nol 
maintainable. My attention was {rawn 
to the statement showing the powers 
delegated to. the Regional Deputy Direc- 
tor of Education/District Educatior. Off- 
cer contained in a Guide Book to Inport- 
ant Orders and Circulars (Seconc Edi- 
tion), 1969, at page 152. At page 173, in 
Item No. 56, in respect of power tc hear 
and dispose of appeals. it is menzioned 
therein that the Regional Deputy Direc- 
tor of Education is the authority to whom 
powers have been delegated to hear and 
dispose of all appeals against the orders 
of the officers immediately subordinate to 
him. It is submitted on behalf of the 
respondents that the District Eduzation 
Officer is subordinate to the Regional De- 
puty Director of Education, and, here- 
fore, the order which she had passed as 
contained in Annexure ‘7’ was appealable 
before the Regional Deputy Directcr of 
Education and, as such, the petitioners 
could have filed an appeal before him 
against the impugned order. 


Mr. Jagdish Pandey also referred to 
the general instructions containei in 
Statement M, where it is mentioned in 
Clause (1) that 

“A higher authority has all the 
powers of a lower authority and further 
may, with or without appeals, modify or 
reverse any orders passed by a lower au- 
thority in a matter primarily within the 
competence of the lower authority, unless 
under any law the orders of the lower 
authority are final”. 

In my view. unless it is shown that such 
kind of instructions are covered under 
the provisions contained in Section 8 of 
the Act, it cannot be assumed that it has 
got statutory force. Besides, it is well 
established that in appropriate cases, a 
writ may be issued by a High Court, even 
where an alternative remedy exists, 
which the petitioner has not availed of 
The rule of exhaustion of statutory reme- 
dies, before a writ is granted, is a rule of 
self-imposed limitation, rule of policy, 
and discretion, rather than a rule of law, 
and the court may therefore in excep- 
tional cases issue a writ, such as, a writ 
of certiorari, notwithstanding the fact 
that the statutory remedies have not been 
exhausted. There are at least two well- 
recognised execptions of doctrine with 
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regard to the exhaustion of statutory re« 
medies; namely, (a) where proceedings 
are taken before a Tribunal under a pro- 
vision of law. which is ultra vires, it is 
open to a party aggrieved, thereby to 
move the High Court under Article 226, 
for issuing appropriate writs for quashing 
them on the ground that they are incom= 
petent, without his being obliged to wait 
until those proceedings run their full 
course; and. (b) where the impugned 
order has been made in violation of the 
principles of natural justice (vide Mahe- 
shwari v. A. Z. Parishad, 1965 BLJR 690 
= (AIR 1969 SC 556)). 


9. In a Full Bench decision of 
Nagpur High Court in Kanglu Baula Kot« 
wal v. The Chief Executive Officer, Jan- 
pad Sabha, Durg, AIR 1955 Nag 49 (FB), 
Mudholkar, J. (as he then was) observed 
in paragraph 23 at page 58, 

“No doubt, this Court has held in 
several cases that where another remedy. 
which is equally convenient is open to a 
person, it would not ordinarily interfere, 
But neither this Court ncr the Supreme 
Court has held that the existence of ano~ 
ther remedy is, in every case. a bar to 
the exercise of the powers sf a High Court 
under Article 226. On the other hand, 
the view is well settled that there is no 
such bar and that the court can interfere 
if the circumstances of the case demand 
interference.” 

10. In Tata Engineering and Loco- 
motive Co. Ltd. v. The Asst. Commr. of 
Commercial Taxes, AIR 1967 SC 1401, 
their Lordships held at p. 1403 in para- 
graph 8: 

“The power and jurisdiction of the 
High Court under Art. 226 of the Consti- 
tution has been the subject of exposition 
from this Court. That it is extraordinary 
and to be used sparingly goes withoufé 
saying. In spite of the very wide terms 
in which this jurisdiction is conferred, the 
High Courts have rightly recognised cer- 
tain limitation on this power. The juris- 
diction is not appellate and it is obvious 
that it cannot be a substitute for the 
ordinary remedies at law. Nor is its exer- 
cise desirable if facts have to be found 
on evidence. The High Court, therefore, 
leaves the party aggrieved to take re 
course to the remedies available under the 
ordinary law if they are equally efficacious 
and declines to assume jurisdiction to 
enable such remedies to be by-passed. 
To these there are certain exceptions. 
One such exception is where action fs 
being taken under an invalid law or arbi- 
trarily without the sanction of law. In 
such a case. the High Court may inter- 
fere to avoid hardships to a party which 
will be unavoidable if the quick and more 
efficacious remedy envisaged by Article 
226 were not allowed to be invoked.” 

11. In the instant case, the order 
contained in Annexure ‘7’ was apparently, 
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beyond the jurisdiction of the District 
Education Officer. In that view of the 
matter, in my opinion, the writ applica- 
tion filed by the petitioners was main- 
tainable. This contention, therefore of 
Tearned counsel for the respondents re- 
garding the alternative remedy also fails. 
12. Before parting. with this case, 
I would once more reiterate as observed 
by their Lordships in 1965 BLJR 844, 
and direct that a full-fledged Managing 
Committee should be constituted soon in 
accordance with the directions contained 
in the 1964 Rules. 
13. In the result, the application is 
allowed and the impugned order contain- 
ed in Annexure ‘7 is quashed. In the 
circumstances, however, there will be no 
order as to costs. 
Application allowed. 
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N. L. UNTWALLIA, J. 

The Union‘ of India, Petitioner V. 
Lalli, Opposite Party. 

Civil Reyn. No. 1481 of 1968, D/- 
6-5-1970, from order of Abinash Chandra 
Jha, Munsif. Samastipur, D/- 23-8-1968. 

(A) Evidence Act (1872), 
Evidence as to affairs of State — Docu- 
ment filed in sealed cover and privilege 
claimed under S. 123 — Claim of privi- 
lege cannot be rejected on ground that 


copy of document was produced by oppo- 


site party and that it was therefore a dis- 
closed and not a confidential document 
— Court should, in such cases, examine 
document for itself and then decide whe- 
ther or not claim of privilege is just, pro- 
per and bona fide. as 2, 3) 

(B) Evidence Act (1872), S. 123 — 
Evidence as to affairs of State — Claim 
of privilege when not mala fide, 


The fact that on earlier occasion when 


document was asked to be produced, no 


claim of privilege was made, by itself, 
will not make the claim mala fide when 
made after the final order to produce 
document was passed. ‘(Para 3) 

P. K. Bose, for Petitioner. 

ORDER :— The Union of India, the 
defendant-petitioner in this civil revision 
application, was asked by the court af 
the instance of the plaintiff-opposite 


party to produce Railway Board’s Letter. 


No. F/55-RG-6-25, dated New Delhi, the 
2ist May, 1956. The petitioner filed the 
document in a sealed cover, ` claiming 
privilege under Section 123 of the Evi- 
dence Act. The learned Munsif has held 
that privilege cannot be claimed fn this 


case chiefly for two reasons (i) that a - 


copy of the said letter has been produced 
by the plaintiff-opposite party, and, there« 
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fore, it is a disclosed document now and 
not a confidential one, and (ii) that the 
claim to privilege is not bona fide, but 
is mala fide. 


2. In my opinion, the first ground 
mentioned by the learned Munsif for re- 
jecting the claim of privilege is wholly 
wrong and untenable. It is not known, 
whether the copy produced by the plain- 
tiff is the correct copy of the document 
called for. By producing a plain copy 
like this, if the claim of privilege is justi- 
fied in law, one.cannot defeat the claim, 
which is in the interest of the affairs of 
the State. The copy may be correct. yet, 

the claim oł privilege is just and legal,|. 
the original cannot be permitted to be 
produced by the party claiming the pri- 
vilege, merely because a plain copy has 
been produced by the other side. 
production of the original would mean 
the admission that the copy produced is 
correct and it will make the claim of 
privilege nugatory. 


3. It is no doubt true that on an 
earlier occasion when this document was 
asked to be produced along with other 
documents, the claim of privilege was not 
made, but finally, when the order was 
passed to ‘produce this document, it was 
produced in a sealed cover and claim of 
privilege was made. That by itself will 
not show that the claim is mala fide and 
not bona fide. The law in this regard is 
well settled by now by a recent decision 
of the House of Lords in England as also 
several decisions in India. The presiding’ 
officer of the court before whom the claim 
of privilege is made can examine the 
document for himself and then decide 
whether the claim is just, proper and 
bona fide, or, whether it is unjust, unten- 
able or mala fide... If it comes to the for- 
mer conclusion, the claim has to be up- 
held, without showing the document to 
any other party and without discussing 
the contents of the document in the order, 
but, if it comes to the latter conclusion, 
it is plain that, the claim of privilege has 
to be rejected and the document has got 
to be produced and exhibited: in accord- 
ance with law. 


4. In the result, the application in 
revision is allowed. the order dated the 
23rd August, 1968, of the learned Munsif 
is set aside and he is directed to examine 
the document in “question for himself 
and come to a conclusion one way or the’ 
other in the light of the observations 
made above, As there is no appearance ' 
on the other side, there will be no order 
as to costs, 


Revision allowed. 


£ 
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S, N. P. SINGH AND KANHATYAJI, JJ. 


Satya Brat Prasad Singh and otters, 
Petitioners v. The State of Bihar and 
others, Respondents. 

Civil Writ Jurisdiction Cases Nos. 
95 and 455 of 1970, D/- 28-9-1970. 

Natural Justice — In cases of action 
against examinees for using unfair means 
the authorities concerned are not duty 
bound to give personal hearing to caadi- 
dates. (X-Ref:—Constn., Art. 226). C. W. 
J. C. No. 1719 of 1969, D/- 17-4-1970 
(Pat.), Followed. (Para 5) 
Cases Referred: Chronological Paras 
(1970) C. W. J. C. No. 1719 of 1969, 

D/- 17-4-1970 (Pat.); Rameshwar 

Prasad Sinha v. State of Bihar 5 
(1962) AIR 1962 SC 1110 (V 49) = 

1963-2 SCJ 509, Board of High 

School and Intermediate Educa- 

tion, U. P. Allahabad v, Ghan- 

shyam Das Gupta . 5 

Narayan Singh, for Petitioners; Tara 
Kant Jha, for Respondents. 

ORDER :— These two applications 
under Articles 226 and 227 of the Corsti- 
tution of India have been filed by four 
students who had appeared at the Anrual 
Diploma Civil Engineering Examination, 
1969, which began from the 14th of May, 
1969. and ended on the 4th of June, 1369. 
The petitioners were regular students of 
Government Polytechnic, Barauni, situa- 
ted at Mahana in the district of Monghyr. 
The result of the said examination was 
published on the 25th of July, 1969. but 
the names of the petitioners did not ap- 
pear in the list of successful candidates. 
On the 8th of August, 1969, the petitiorers 
of both the writ applications received 
letters dated the 4th of August, 1969, from 
the Controller of Examinations (respon- 
dent No. 3). By the said letters the four 
petitioners were informed that it had b2en 
reported against them that on the 21st of 
May. 1969, after the examination in Ac- 
counts Paper was over, they in compli- 
city with some staff of Polytechnic op2n- 
ed the packet containing the answer 
books during transit from the Polytezh- 
nie to the Post Office, wrote answers to 
questions on answer books, got them re~ 
sealed and sent to the Examiner. The 
petitioners, were, therefore, asked to show 
cause by the 20th of August, 1969, as to 
why actions should not be taken against 
them. 

In reply to the letters sent to them, 
the petitioners of both the applications 
filed their show cause. Annexure 5 to 
C.W.J.C. No. 455 of 1970 is said to be he 
copy of the show cause which was fled 
by Lalan Pd. Singh. I (petitioner Wo. 
t of that writ application) and Annexure 
6 to C.W.J.C. No. 455 of 1970 is said to 
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be the copy of the show cause which was 
filed by Lalan Pd. Singh II (petitioner 
No. 2 of that application). Annexure 7 
to C.W.J.C. No. 95 of 1970 is said to be 
the copy of the show cause which was 
filed by Satya Brat Prasad Singh (peti-. 
tioner No. 1 of that writ application) and 
Annexure 8 to C.W.J.C. No. 95 of 1970 
is said to be the copy of the show cause 
which was filed by Ganga Ram Singh 
(petitioner No. 2 of that writ application). 
As stated in the two writ applications, all 
the petitioners received letters dated the 
4th October. 1969 from respondent No. 3 
informing them that they were’ declared 
to have failed at the said examination and 
further they were debarred from appear- 
ing at any examination till the Supple- 
mentary Examination of 1970. Accord- 
ing to the petitioners, the order dated the 
4th of October, 1969, passed by respond- 
ent No. 3 is illegal, ultra vires and inope- 
rative in law and they have accordingly 
made a prayer for gquashing the said 
order by an appropriate writ and for a 
direction to declare them successful. 


2. A counter-affidavit has been. 
filed on behalf of the respondents in 
which the circumstances under which the 
impugned order was passed heve been 
explained. As stated in the counter-affi- 
davit, during 1969 Annual Diploma Engi- 
neering Examination of the Board,. the 
Principal of the Government Polytechnic, 
Barauni, who was also the Centre Super- 
intendent for the examinations, came to 
know that a few students in connivance 
with the Polytechnic staff used to open 
the sealed packet containing the answer 
books after the day’s examination while 
on way to the Post Office for despatch 
and used to write in their answer books 
and reseal them for despatch. Thereupon 
the Principal directed one of tha Profes- 
sors named Shri Subedar Singh. who was 
also the Hostel Superintendent, to be 
vigilant. On the 26th of May, 1969 it 


-was found that after the examination six 


students including the four petitioners, 
who were residing in the hostel, were not 
present in the hostel. On their return 
they were asked by the Hostel Superin- 
tendent orally under the directive of the 
Principal to give in writing as to where 
they had been. The replies ziven by the 
students including the petitioners were 
not found to be convincing. On the 2nd 
of June, 1969, a letter dated the 30th of 
May, 1969, was received from the Princi- 
pal, Government Polytechnic, Barauni, 
stating that he had received a report that 
Roll Nos. 105, 114, 121, 143, 144 and 147 
had tampered with the answer books 
while on way to the Post Owfice on the 
26th of May, 1969, with connivance of 
some of the members of the staif of the 
Polytechnic. According to the report, 
they broke open the packet containing 
answer books, wrote answers, Te- 
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sealed the packet and delivered 
the same to the Post Office. On receipt 
of the letter, all the Head Examiners 
were requested to examine the answer 
books of Barauni Centre carefully. spe- 
cially of those candidates who had been 
named in the letter of the Principal 

Professor K. K Mitra, who was Co- 
Examiner in Accounts Paper, 
evidence of subsequent insertion from a 
book of Accounts and Book-keeping by 
Sri S. S. Sinha at the end of answer 
books of Roll Nos. 105, 114, 121, 143, 144 
and 147. The Head Examiner, Sri J. N. 
Chatterjee, Principal, Government Foly- 
technic, Saharsa, agreed with the findings 
of the Co-Examiner- and forwarded the 
answer books with the report of the Co- 
Examiner for necessary action. Professor 
M. K. Dutta, who was Head Examiner in 
Strength of Material and ‘Theory of 
Structures Paper, found Lalan Pd. Singh 
I guilty of use of unfair means. After 
the report received from the Principal 
was supported by the reports from Exa- 
miners, the petitioners were asked to ex- 
plain the charges. On receipt of the ex- 
planations of the candidates the Unfair 
Means Committee of the Board con- 
sidered the reports of the Examimers 
and the explanation of the students. 
The Unfair Means Committee ulti- 
mately found that Roll Nos. 105, 143, 
144 and 147 had copied_answers from the 
book “Accounts and Book-keeping” by 
Sri S. S. Sinha as the last question at- 
tempted by them. Thus, there was evi- 
dence of copying from the book as re- 
ported by the Examiner. The case against 
Roll No. 114 could not be established 
beyond doubt. The report of the Unfair 
Means Committee was ultimately approv- 
ed by the Examination Board. 


3. Mr. Narayan Singh, learned 
counsel appearing for the petitioners in 
both the writ applications, submitted be- 
fore us that the impugned order is bad 
having been passed illegally and in vio- 
lation of the principles of natural justice. 
According to learned counsel, the peti- 
tioners were not personally heard and no 
proper opportunity to refute the charges 
was given to them. The sole point for 
determination, therefore, in the two appli- 
cations is whether there has been a vio- 
lation of the principles of natural justice 
and whether proper opportunity to refute 
the charges was given to the petitioners 
or not. ` 

4 As already stated, all the four 
petitioners filed their show cause peti- 
tions in response to the letters sent to 
them. It appears that Lalan Pd Singh 
(petitioner No. 2 of C.W.J.C. No. 455 of 
1970) and Satya Brat Prasad Singh and 
Ganga Ram Singh (petitioners of C.W.J.C. 
No. 95 of 1976) in their show cause peti- 
tions had made a prayer for personal 
hearing and supply of relevant materials, 
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detected . 


A.L R, 


Lalan Pd. Singh No. 1 had not made any, 
such request in his show cause petition, 
We may state at once that in the show 
cause filed by the petitioners other than 
Lalan Pd. Singh No. I they had not spe- 
cifically stated as to what particulars 
they required ‘and as such it is not pos- 
sible to hold that the petitioners were 
denied adequate opportunity to defend 
themselves because papers were not sup- 
plied to them by the Controller of Exa< 
minations. In course of his argument 
Mr. Narayan Singh, learned counsel ap- 
pearing for the petitioners, could nof 
satisfy us that the non-supply of any 
particular document by the Controller of 
Examinations has caused prejudice to the 
petitioners. In the counter-affidavit Tre- 
garding the non-supply of papers it has 
been stated that in view of the assault 
on Principals and Teachers and growing 
indiscipline among the students it was 
not possible for the Board to disclose the 
names of the persons who had reported 
against the petitioners. Regarding the 
personal hearing of the petitioners, it has 


` been stated in the counter-affidavit that 


as the petitioners did not claim to examine 
any witness or document before the 
Board personal hearing was not given to 
them. Thus, as stated in the counters 
affidavit, there was sufficient ground for 
not supplying the petitioners with the 
report of the Examiners and allowing 
them personal hearing. 


5. Mr. Narayan Singh submitted 
before us that it was incumbent upon the 
Controller of Examinations to have given 
personal hearing to the petitioners speci- 
ally when three of them had asked for 
personal hearing in their show cause. In 
support of his contention that the autho- 
rities were duty-bound to hear personally 
the petitioners, learned counsel relied on 
a decision of the Supreme Court in the 
case of Board of High School and Inters 
mediate Education, U. P. Allahabad v. 
Ghanshyam Das Gupta, AIR 1962 SC 
1110. In C.W.J.C. No. 1719 of 1969 (Pat.}, 
Rameshwar Prasad Sinha v. The State of 
Bihar, decided on the 17th of April, 1970, 
a Division Bench of this Court after con~- 
sidering the ratio decided in the Supreme 
Court held that the authorities concerned 
while dealing with the case about exa- 
mination are not duty bound to hear per- 
sonally the candidates to test the respec- 
tive cases made against them. The con- 
tention of Mr. Narayan Singh that the 
order of the Controllér of Examinations 
is bad in law because the petitioners 
were not given personal hearing must 
therefore, be rejected. ; 

6. As no other point has been 
raised, we find no alternative but to dis« 
miss the two applications. There will be 


no order as to costs. 
Petitions dismissed, 
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Bhawesh Mishra, Petitioner v. The 
President of Board of Secondary Educa- 
tion, Bihar, Patna and others, Respmnd- 
ents, 

Civil Writ Jurisdiction Case No. 1173 
of 1969. D/- 20-5-1970. 

(A) Constitution of India, Art. 227 —~ 
Bihar High Schools (Constitution, Powers 
and functions of the Managing Commit- 
tee) Rules (1964), R. 40 — Applica-ion 
under — Order made behind back of peti- 
tioners — Not a valid order — Offends 
principles of natural justice — High Ceurt 
acting under Art. 227, can quash it suo 
mota — (Natural Justice). 

It is true that the President of the 
Board of Secondary Education has power 
under R. 40 to act suo motu but where 
certain persons had filed an applicafion 
under R. 40 alleging that the Managing 
Committee of the school was not properly 
constituted, the order passed by the Fre- 
sident holding that the Managing Ccm- 
mittee was validly constituted without 
giving opportunity to some of the apoli- 
cants to support their case offends the 
principles of natural justice. Acting 
under Art. 227 the High Court has ample 
power to quash such an order suo mctu. 
Case law discussed. (Pare 6) 

(8) Education — Bihar High Schcols 
(Constitution, Powers and Functions of 
the Managing Committee) Rules (1984), 
R. 40 — Order under — President of ihe 
Board cannot review his own order. 


An authority cannot review its own 
previous order unless and until there is 
specific provision for review under an 
Act or Rules framed thereunder. Heece 
there being no provision of review either 
in the Bihar Schools (Control and Regu- 
Jation of Administration) Act (1960) or 
under the rules the President of the 
Board of Secondary Education cannot ze- 
view his own order passed under R. 40. 
Case law discussed. (Para 7) 


Cases Referred: Chronological Pacas 
(1966) ATR 1966 SC 1164 (V 53) = 
1966-2 SCR 970, Subdivisional 
Officer, Mirzapur v. Raja Sri- 
niwasa Prasad Singh 
(3965) ATR 1965 Andh Pra 395 (V 52) 
= 1965 Andh WR 262, Konathala 
Sriramulu v. Board of Revenue z 
964) ATR 1964 SC 72 (V 51) = 
1964-4 SCR 733, S. Partap Singh 
_ v, State of Punjab 8 
(1963) ATR 1963 Pat 437 (V 50) = 
1963 BLJR 596, Bhola Prasad ł 
Singh v. Prof. U. A. Goswami 3 
0961) AIR 1961 SC 272 (V 48) = 
1961-1 SCR 591, B. V. Patankar 


v. C. G. Sastry 7. 
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(1960) ATR 1960 Pat 6 V 47) = 
1959 BLJR 450. Rameshwar Sinha 
v. State of Bihar 

(1960) AIR 1960 Pat 333 (V 47) = 
1960 BLJR 282, Abdul Majid v. 
State Transport Appellate Autho- 


rity, Bihar 
(1957) AIR 1957 Pat 340 (V 44) = 
1956 BLJR 498, Gobardhan Joshi 
v. State of Bihar § 
(1956) 1956-1 All ER 341 = 1956-2 
WLR 502, Lazarus Estates Ltd. v. 


tas 


Beasley 
(1955) AIR 1955 SC. 233 (V 42) = 
1955-1 SCR 1104, H. V. Kamath 
v. Syed Ahmad Ishaque 6 
(1955) AIR 1955 Mad 455 (V 42), 
Muthialpet Benefit Fund Lid. v. 
Devarajulu Chetty ? 
{1953) AIR 1953 Mad 897 (V 40) = 
ILR (1953) Mad 958, R. P. C. Con- 
nor v. P. G. Sampath Kumar ? 
01952) AIR 1952 SC 192 (V 39) = 
. 1952 SCR 583, Veerappa Pillai v, 
Raman and Raman Ltd. 4 


Sushil Kumar Jha, for Petitioner; 
Tara Kant Jha. Standing Counsel, No. 2, 
(for Nos. 1, 2, 3 and 4) and J. N. P. Verma 
and Ramesh Chandra Sinha (for Nos. 5 . 
and 6), for Respondents. 


ORDER :— The petitioner in this 
case obtained a rule under Articles 226 
and 227 of the Constitution of India call- 
ing upon the respondents to show cause 
why the order dated 1-9-1969 passed by 


.the President, Board of Secondary Edu- 


cation (Respondent No. 1) setting aside 
the constitution of the Managing Com- 
mittee of Kalawati High School at Ban- 
gaon in the District of Saharsa, be not 
quashed. It may be noticed that by order 
Gated 26-9-69 when the ‘aforesaid appli- 
cation was admitted by this Court, the 
operation of the order contained under 
Annexure 7, so far as it set aside the 
constitution of the Managing Committee 
of the school, was ordered to remain stay- 
ed till the pendency of the application. 
In the application the petiticner has im- 
pleaded the President, Board of Secondary 
Education, the Secretary of the Board, 
the Regional Deputy Director of Educa- 
tion and the Sub-Divisional Education 
Officer, as respondents 1, 2, 3 and 4 res- 
pectively. whereas Digambar Jha and 
Gulab Jha are respondents 5 and 6 respec- 
tively. On 13-10-69 an application was 
filed on behalf of respondents 5 and 6 for 
vacating the aforesaid stay order passed 
by this Court which was, however, refect- 
ed by this Court by order dated 13-11-69. 
Subsequently, they also filed counter-affi- 
davit on 2-3-70 and in paragraph 3 of 
the said counter-affidavit, they mentioned 
that the statement made in the petition 
for vacating the stay order and the an- 
nexures thereto might be also taken as a 
part of the. counter-affidavit. A separate 
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counter-affidavit has also been filed on 
behalf of respondents 1 and 2. 


2. In order to appreciate the 
points which arise for consideration in 
this application it will be necessary ` to 
state briefly the facts as made out by the 
petitioner In his application. The peti- 
tioner is the Secretary of the Managing 
Committee of the School which is a non- 
Government recognised institution, which 
is run and managed in accordance with 
the provisions of the Bihar High Schools 
(Control and Regulation of Administra~ 
tion) Act, 1960 (hereinafter referred tə as 
‘the Act’) and the Rules framed there- 
under. The constitution of the entire 


` Managing Committee of the School was 


completed on 28-12-68 according to the 
provisions contained under Rule 3 of the 
Bihar High Schools (Constitution, Powers 
and Functions of the Managing Commit- 
tee) Rules, 1964 (as amended by Notiica- 
tion dated the 24th April, 1967) (herein- 
after referred to as ‘the Rules’), excerting 
the co-option of the members of Legisla- 
ture, which was suspended under the 
order of the respondent No. 2 by letter 
No. 21691-2178, dated 8-8-68. The Sub- 
Inspector of Schools, Kahara Block was 
nominated by respondent No. 1 as the 
President’s nominee the Managing 
Committee of the School. Thereafter the 
teachers’ representative Jai Narain Tha- 
kur was appointed on 20-12-68. 


At the meeting convened by respond- 
ent No. 4, two persons, namely, Raghu- 
bans Khan and Bhageshwar Jha, were 
selected as guardians’ representatives of 
the Managing Committee on 26-3-68. 
Thereafter the petitioner along with 
Pandit Chhedi Jha and Jageshwar Ram 
was co-opted as educationist member on 
7-10-68. At the meeting on 28-12-68 
convened by respondent No. 4, the peti- 
tioner was elected as the Secretary oi the 
Managing Committee, whereas Pandit 
Chhedi Jha was elected as the President 
thereof. Since then the Managing Com- 
mittee of the School was functioning, 
held as many as 10 meetings and trans- 
acted regular business in these’ meetings. 
Digambar Jha, respondent No. 5, and two 
others filed C.W.J.C. No. 91 of 1969 in 
this Court challenging the validity oz the 
constitution of the aforesaid Managing 
Committee. In that case the petitioner 
was made as one of the respondents, who 
appeared in that case which was put up 
for hearing on 29-4-69, when Digambar 
Jha withdrew his application and the 
same was, therefore, dismissed as with- 
drawn. On the representation of Digam- 
bar Jha, respondent No. 5, and Gulab 
Jha, respondent No. 6. the President of 
the Board of Secondary Education (here~ 
inafter referred to as “the President”) 
respondent No. 1, by his letter No. 32603- 
4, dated 2-11-68 (Annexure 1) asked the 
Regional: Deputy Director of Education, 


ALR. 
respondent No. 3, to enquire into certain 
irregularities in the matter of selection of 
guardians’ representative, and stayed 


further proceedings in the matter of con~ 
stitution of the Managing Committee. 


The Managing Committee of the 
School then approached respondent No. 6 — 


‘to expedite the completion of the consti- 


tution of the Managing Committee soon. 
Respondent No. 1, therefore, by his tele- 
gram dated 17-12-1968 (Annexure 2) 
directed the respondent No. 4 to expedite 
the constitution of the Managing Commit- 
tee without any delay. He also directed 
respondent No. 4 to send a report for in- 
formation of the President. In pursuance 
of the said direction, as mentioned earlier, 
the election of the office-bearers of the 
Managing Committee of the School took 
place on 28-12-1968. Respondent No. 3,. 
who was holding enquiry regarding the 
irregularities in constitution of the Manag- 
ing Committee, as directed by respondent 
No. 1, by his letter dated 2-11-1968 (An-~ 
nexure 1), also submitted a report. Acting 
on the said report the respondent No. 2 
passed an order dated 23-5-69 (Annexure 
3) restraining the Managing Committee 
of the School from functioning until the 
final decision in the matter. Aggrieved 
by the said order the petitioner on 2-6-69 
filed C.W.J.C. No. 565 of 1969 in. this 
Court, and on 4-6-1969 after it was ad- 
mitted, their Lordships stayed the opera- 
tion of the order dated 23-5-1969. Theres 
after there was a reconciliation between 
petitioner and respondent No. 2, and it 
was agreed between them that the peti- 
tioner should withdraw his application in 
C.W.J.C. No. 565 of 1969, and the respond~ 
ent No. 1. would hold the constitution of 
Les oana Committee as legal and 
valid. 


Accordingly the petitioner withdrew’ 


- his application in C.W.J.C. No. 565 of 1969 


on 14-7-69. and on 28-7-69, letter No. 
25869-70 was sent by respondent No. 2 
to the District Education Officer, a copy. 
of which (Annexure 4) was also sent to 
the petitioner communicating therein the 
order of respondent No. 1, holding that 
the constitution of the Managing Commit- 
tee of the School was legal and valid, 
and directing the managing committee to 
function in normal manner and further 
recalling the order dated 23-5-1969 passed 
by respondent No. 2. Subsequently, res- 
pondent No. 2 by a letter dated 22-8-1969 
(Annexure 5) intimated to the petitioner 
that respondent No. 1 wanted to hear the 
matter afresh in presence of Secretary to 
both the old managing committee, and 
the reconstituted. managing committee, 
According to the petitioner, Parmeshwar 
Jha, the Secretary of the old Managing 
Committee was already dead more than 
a month before the said letter was issued 
by respondent No. 2. The petitioner by 


1971 


his letter dated 31-8-1969 (Annexure 6) 
objected to such a course being adopted 
as the matter had already been corcluded 
fn view of the order of the President con- 
tained under Annexure 4. The pefitioner 
objected to the legality of the aforesaid 
notice given in Annexure 5. In spite of 
the petitioner’s objection, respondent No. 
1 passed the impugned order on 1-9-69 
(Annexure 7) which was communicated 
to the petitioner through memo No. 30460- 
67 dated 17-9-69. By the said ord=r res- 
pondent No. 1 set aside the election of the 
petitioner as Secretary of the managing 
committee and also that of the president 
of the managing _ committee as well as 
the co-option of educationist members, 
and directed that an ad hoc committee 
may take over the management of the 
school Hence this application. 

3. Mr. Sushil Kumar Jha, l2arned 
counsel for the petitioner, contended that 
on the facts and in the circumstarces of 
the case, respondent No. 1 after “raving 
passed the order (Annexure 4) holding 
that the constitution of the managing 
committee was legal and valid anc after 
having .withdrawn the order dated 23-5- 
1969, had no power to review the order 
contained under Annexure 4 to the detri- 
ment of petitioner, particularly when on 
.the basis of which the petitioner had 
. withdrawn his C.W.J.C. No. 365 of 1969, 
as mentioned earlier. He urged that law 
does not permit an authority to review its 
own previous order, unless and until 
there is specific provision for review pro- 
vided under an Act or Rules famed 
thereunder. He submitted that neither 
the Bihar High Schools Act. 1960 nor the 
Rules, 1964 which have been framed 
thereunder, have any provision fer re- 
view. In order to substantiate his conten- 
tion he referred to a Bench decision of 
this court in Rameshwar Sinha v. State 
of Bihar, AIR 1960 Pat 6 where Rama- 
swami, C. J. and Kanhaiya Singh, J. 
while dealing with the provisions con- 
tained under the Motor Vehicles Act, 


1939, observed that no authority or, court: 


can claim by implication a power io re- 
vise its own order. It is purely a ques- 
tion of statute. and in absence of any 
provision empowering any authority or 
court to review its own order, there can- 
not be a valid review of the order. 


He relied on another Bench dezision 
of this Court in Bhola Prasad Sinzh v. 
Prof. U. A. Goswami, AIR 1963 Pat 437 
where Ramaswami, C. J. and Untwa_ia, J. 
were considering the provisions under 
Section 8(4) (as amended in 1961) cf the 
Bihar State Universities (Patna, Univer- 
sity of Bihar, Bhagalpur and Ranchi) Act 
(14 of 1960) as also Section 24 of the Bihar 
and Orissa General Clauses Act. Their 
Lordships at page 443 in Para 12 obs2rved 
that the Chancellor under Section 7 of 
the Act is an officer of the University 
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and under Section 8, the Governor of 
Bihar is the Chancellor cf the University 
of Bihar, and by virtue of his office, is 
the Head of the University, and the Pre- 
sident of the Senate. It is, therefore, no 
doubt, true that he is the highest officer 
of the University, but he cannot exercise 
his power under the Act, in an arbitrary 
manner and review and alter his orders, 
unless such power is found conferred 


upon him under the Act or the Statute. 





The power of the Chancellor under Sec- 
tion 8(4) of the Act is a power of a quasi- 
judicial nature. Their Lordships further 
at p. 445 in para 16 observed that read- 
ing Section 24, by itself cr in the context 
of the other sections under the said head- 
ing, it is clear that the power to make or 
issue orders spoken of in the said section 
is of a legislative nature. and not of a 
judicial nature as the order passed under 
Section 8(4) of the Act is. The expres- 
sion ‘to make or issue orders’ has got to 
be read ejusdem generis and, when so 
read, it is manifest that the ‘Orders’ 
spoken of in Section 24 of the Act are 
orders made or issued in exercise of the 
power of a kind of suborcinate legislation 
conferred by any Act, to wit, the various 
control orders made under the Defence 
of India Act within the meaning of Sec- 
tion 21 of the Central Act. The power 
under Section 8(4) of the Act is exercis- 
able ‘by order in writing’. but is not a 
power to make an order within the mean- 
ing of the said provision of the Bihar and 
Orissa General Clauses Act. If that were 
not so, all authorities. and Courts will de- 
rive their power to add to, amend, vary 
or rescind any order—judicial, quasi-judi- 
cial or administrative—of the like nature 
at any time or any number of times they 
chose to exercise it, 


4, On the other hand, Mr. J. N. P. 
Verma, appearing for respondents 5 and 
6, placed before me the relevant state- 
ments made in their application dated 
10-10-69 which was filed on 13-10-69 for 
vacating the stay order passed by this 
Court. Therein they stated that the con- 
stitution of the managing committee of 
the school was not made in accordance 
with the provisions of the Rules. The 
constitution was not completed till then. 
According to Rule 5(1) of the Rules, Jage- 
shwar Jha, who was appointed on 26-8- 
68 should have continued pto 25-8-69 as 
teachers’ representative, and as such the 
appointment of Jai Narain Thakur as 
teachers’ representative on 20-12-68 was 
bad. According to own case of the peti- 
tioner. Jageshwar Jha was said to have 
sent the letter giving up his claim on 
22-4-69. Thus, he validly continued to 
be a teachers’ representative till then, 
As such Jageshwar Jha was the only per- 
son who could have taken part in the 
meeting held on 7-10-68 for the co-option 
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of the local educationist and also in the 
meeting held on 28-12-68 for the election 
of the office-bearers. In case of election 
of guardians’ representatives no notice 
was given to respondents 5 and 6. 

Thus, the election of guardians’ re- 
presentative was not valid, and conse- 
quently participation by guardians’ re- 
presentative in subsequent meetings dated 
7-10-1968 and 28-12-1968 vitiated the en- 
fire proceeding. It is further stated 
therein that respondent No. 5 had with- 
drawn his application in C_W.J.C. No. 91 
of 1969, because respondents 5 and 6 and 
Jageshwar had filed an application on 
11-9-1968 under Rule 40 of the said Rules 
before the President, and the same was 
pending. The respondents 5 and 6 were 
not party to the withdrawal of C.W.J.C. 
No. 565 of 1969. Mr. Verma contended 
that since the application of respondents 
5 and 6 under Rule 40 was pending before 
the President, the'ex parte order passed 
by him contained under Annexure 4, had 
no legal binding on respondents 5 and 6. 
The said ex parte order passed behind the 
back of respondents 5 and 6 was obvious- 
ly, according to him, a wrong order, with- 
out any legal effect. In the application 
for vacating the stay it is further stated 
on behalf of the respondents that when 
the impugned order contained under An- 
nexure 7 was passed by the president, 
the petitioner as well as the respondenis 
and, all parties concerned were heard. 
Therefore, sufficient opportunity was 
given to the petitioner, when the said 
order was passed by him recalling his pre- 
vious order contained under Annexure 4. 
It is further stated that respondents 5 and 
6 are benefactors of the school and res- 
pondent No. 5 is also an ex-student. In 
their counter-affidavit which they filed on 
2-3-1970, they reiterated in substance 
what they stated in their application for 
vacating the stay. 


Mr. Verma contended that in that 
view of the matter the President has 
rightly passed the order contained under 
Annexure 7. He urged that in such cir- 
cumstance the prayer made by the peti- 
tioner for quashing Annexure 7 should 
not be granted. Even assuming that the 
President has no power to review his ovm 
previous order, on the facts and in the 
circumstances of the case, if the order 
contained under Annexure 7 is quashed, 
it will amount to directing the president 
to adopt his order contained under An- 
nexure 4, which was passed behind the 
back of respondents 5 and 6, whose appli- 
Cation was pending before the President 
under Rule 40 of the Rules. The said 
order passed by the President contained 
under Annexure 4 was against the well 
established principles ` of natural justice. 
Respondents 5 and 6 being the petitioners, 
no order ought to have been passed be- 
hind their back and before any date fixed 
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for its hearing. Learned counsel further 
submitted that in such circumstance this 
Court should not quash the impugned 
order (Annexure 7) as it would thereby 
revive the order of the President contain- 
ed under Annexure 4 which is bad in law 
being against the principle of natural 
justice. i 

He .urged that it is well established 
that no writ application is allowed in 
those cases which give effect to perpetua- 
tion of any illegality. In order to find 
support to his contention he relied on a 
decision by Ramaswami, C. J. and Kan- 
haiya Singh, J. in Abdul Majid v. State 
Transport Appellate Authority, Bihar, 
AIR 1960 Pat, 333, where their Lordships 
at p. 338 in para 9 observed; 


“If the decision of the tribunal of 
26th September is wholly void, and I 
have no doubt about that, it is not neces- 
sary to pronounce any concluded opinion, 
on the contentions raised by the learned 
counsel for the petitioners. I would as- 
sume that the order of the Appellate Au- 
thority, as contended for by them was 
illegal What is the consequence of the 
order of the Appellate Authority? It is 
manifest that the order of the Appellate 
Authority, although ilegal, set aside 
another illegal decision. If we give effect 
to the contention of learned counsel and 
set aside the order of the Appellate Au- 
thority dated 12-12-1959, it will amount 
to countenancing and perpetuating an 
illegal act. This, in my opinion, is not 
permissible for a Court exercising extra- 
ordinary jurisdiction. vested in it under 
Article 226 of the Constitution. The writ 
of certiorari is not a writ of course. Tt 
is a discretionary remedy. The very ob- 
ject of this writ is to foster justice and 
right a wrong arising from the subordi- 
nate tribunals or bodies or officers acting 
wholly without jurisdiction or in excess 
or denial of it. or in violation of the prin- 
ciples of natural justice, and, therefore, 
where such wrong occurs, and Court 
intervenes and issues such prerogative 
writs, orders or directions where the sub- 
ordinate tribunals or bodies or officers 
act wholly without jurisdiction or in ex- 
cess of it, or in violation of the principles 
of natural justice, or refuse to exercise 
a jurisdiction vested in them, or there is 
an error apparent on the face of the re- 
cord any such act or omission or error, or 
excess, has resulted in manifest injustice, 
Vide Veerappa v. Raman and Raman Ltd., 
AIR 1952 SC 192. Therefore before a 
Person, can be entitled to invoke the pre- 
rogative power of the Court under Arti- 
cle 226 of the Constitution, it must be 
shown that the order to be set aside must 
have occasioned injustice to the parties. 
What is the position in the instant case? 
The order dated 26-9-1959, has no validity 
for want of jurisdiction and the order 
dated 12-12-1959, which the petitioners 
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impugn operates to set it aside, wth the 
result that even if the order of 12-12-1959 
be erroneous and illegal, it does not work 
injustice to any party: rather it cures 
manifest illegality and, therefor2, the 
extraordinary jurisdiction of the Court 
cannot be invoked to annul it.” 


5. Mr. Tara Kant Jha, aprearing 
for respondents 1 and 2 placed befere me 
paragraph 13 of the counter-affidav.t filed 
on their behalf, wherein it is stated that 
respondent No. 5 Digambar Jha and 
others approached the president and re- 
quested that since no opportunity was 
given to respondent No. 5 for personal 
hearing before passing the order (An- 
nexure 4) in favour of the newly 2onsti- 
tuted managing committee, the matter 
should be reheard in their presenc2. The 
President in the circumstances decided to 
hear both the parties and intimation for 
the hearing was given to District Educa- 
tion Officer, Sub-Divisional Edtcation 
Officer, the petitioner and the old Secre- 
tary of the managing committee of the 
school (all parties concerned) to be present 
on the appointed date, i.e., 1-9-69. The 
respondents as well as the petitioner and 
other parties, were present at the time 
of rehearing. and after hearing them the 
impugned order was passed. Therefore, 
he contended that the said order was 
legal. In the alternative, he also adopted 
the argument advanced on behalf cf res- 
pondents 5 and 6 


6. However, Mr. Jha, app2aring 
for the petitioner, referred to Rule 40 of 
the Rules which reads; 


“If any dispute arises whether any 
person has been duly declared, elected, 
selected or co-opted as, or is entitked to 
be donor, life-member, hereditary mem- 
ber, president, secretary, or a memlser of 
the Managing Committee, as the case may 
be, the matter shall be referred to the 
President of the Board of Secondary Edu- 
cation whose decision thereon shall be 
final?” 

He urged that the President under the 
said rule has power even suo matu to 
make decisions on the facts and in the 
circumstances of the case. Therefore, it 
was not incumbent upon the president 
to have heard respondents 5 and 6 Lefore 
he could have passed order contained 
under Annexure 4. Therefore, according 
to him, there was no question of violating 
the principle of law embodied im the 
maxim audi alteram partem in the icstant 
case. In order to find support to his con- 
tention he relied on a decision in Gobar- 
dhan Joshi v. State of Bihar, AIR 1957 
Pat 340 by Das. C. J. and Ahmed, J. 
There their Lordships were consid=ring 
the provisions contained under Section 
64-A of the Motor Vehicles Act, 1933 as 
inserted by Bihar ‘Amendment Act (27 of 
1950), In that case the vires of the said 
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section was being challenged, as contra- 
vening Article 19 (1) (g) and (6) of the 
Constitution of India. Ahmad, J. who 
delivered the judgment for the Court, in 
paragraph 11 at page 345 observed:— 

“In support of the contention that a 
judicial or quasi-judicial body while 
exercising power must acit according to 
the rules of natural justice, our attention 
was drawn to a number of English deci- 
sions and the decisions of our own Court 
and other Courts in India. This principle 
of law is by now so well established that 
it needs no authority for its acceptance, 
It has to be accepted more or less as an 
axiom and therefore. I think, I need not 
discuss those cases here. Maxwell on the 
Interpretation of Statutes in its 9th Edi- 
tion at page 368 says: 

In giving judicial powers to affect 
prejudicially the rights of person or pro~ 
perty, a Statute is understood as silently 
implying, when it does not expressly, 
provide, the condition or qualification that 
the power is to be exercised in accord- 
ance with the fundamental rules of judi- 
cial procedure, such, for instance, as that 
which requires that, before its exercise, 
the person sought to be prejudicially af- 
fected shall have’ an opportunity of de~ 
fending himself.’ 

For the reasons stated above, I think 
that even from the procedural point of 
view S. 64-A of the Motor Vehicles Act 
is not constitutionally voic or ultra vires, 
The learned Government Advocate. ap- 
pearing for the State, in the course of dis- 
cussion on this point argued that though 
the duty to hear the paries concerned 
in a case is a usual step to be followed 
by a quasi-judicial authority in the exer- 
cise of its power but that is not in any 
case necessarily a necessary step and, 
therefore, the question of giving notice 
and of giving opportunity to the parties 
concerned in the matter will depend on 
the facts of each case and as such this 
part of the procedure need not be as a 
rule incorporated as an essential part of 
the section creating a quasi-judicial 
power. 

In support of this contention our at- 
tention was drawn to the provisions of 
law laid down in Clis. (1) and (2) of Sec- 
tion 439 of the Code of Criminal Proce~ 
dure and S. 440 of the Criminal Procedure 
Code. It is a matter of general principle 
that a person should not be condemned 
at his back or on ex parte statements and 
no order adversely affecting a person 
should be passed against him unless he 
has been given a real and effective op- 
portunity of refuting the statements upon 
which the order is passed. This follows 
from the principle of law embodied in the 
maxim audi alteram partem. 

It is, therefore, obvious that the notica 
and opportunity of hearing is to be given 
enly in those cases where an order ad- 
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verse to a person is to be passed but not 
in those cases where he is not to be affect- 
ed by the order...... “a 


In my view, the contention of learned 
counsel for the petitioner cannot be ac- 
cepted. It is true that according to the 
provisions contained under Rule 40 quot- 
ed above, the president of the Board hes 
power to act suo motu also, but in the in- 
stant case the admitted case of the parties 
is that respondents 5 and 6 and Jageshwer 
Jha had filed an application under Rule 40 
before the President. Therefore. in my 
judgment, the president should not have 
passed the order ‘contained under Ar- 
nexure 4 behind the back of responden:s 
5 and 6 and Jageshwar Jha. Therefora, 
the order contained under Annexure 4 
was not a valid order and was obviously 
contrary to the principles of natural jus- 
tice. Besides, the order contained under 
Annexure 4 was prejudicial to respond- 
ents 5, 6 and Jageshwar Jha, who were 
contending that the managing committee 
of the said school was not properly con- 
stituted, and in order to obtain justice 
they had filed application under Rule 40 
before the president. Therefore, the 
order Pace: by the president in Anne- 
xure 4 holding that the managing com- 
- [mittee was validly constituted without 
giving opportunity to respondents 5 and 6 
and Jageshwar Jha to support their case 
that it was not properly constituted, clear- 
ly offends the principles of natural jus- 
tice. In the Subdivisional Officer (Com- 
penastion Officer), Mirzapur v. Raja Sri- 
nivasa Prasad Singh, AIR 1966 SC 1164 
their Lordships at page 1169 in peers 
12 observed that a decision reached be- 
hind the back of a necessary party to 
whom notice must be sent is not binding 
upon such a party and the court may in 
such a case reopen the proceeding to 
give the party a chance to state its case. 
In the instant case, in the application 
which was filed before the president 
under Rule 40 of the Rules, respondents 
5 and 6 were not only necessary parties 
but they were applicants themselves along 
with Jageshwar Jha. In that view of the 
matter the order passed by the president 
under Annexure 4 behind the back cannot 
be sustained and has got to be quashed. 
Therefore, acting under Article 227 of the 
Constitution, in the circumstances, this 
Court has ample power to quash Anne- 
xure 4 suo motu (vide Hari Vishnu Ka- 
math v. Syed Ahmad Ishaque, (1955: t 
SCR 1104 = (AIR 1955 SC 233). Hence, 
I quash Annexure 4. 


7. The order passed by the presi- 
dent under Annexure 7 reviewing his own 
previous order contained under Annexure 
4 also cannot be maintained. That also 
has got to be set aside, because neither 
the Act nor the Rules referred to above 
confer power upon the president to rea 
view his own previous order, Mr. Verma, 
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however. on behalf of respondents 5 and 
6, contended that every court has inherent 
power to recall its own order to do righi 
and undo wrong in the interest of justice 
He referred to various cases, namely, 
B. V. Patankar v. C. G. Sastry, AIR 1961 
SC 272; Konathala Sriramulu v. Board of 
Revenue, AIR 1965 Andh Pra 395 and 
Muthialpet Benefit Fund Ltd. v. .Deva- 
rajulu Chetty, AIR 1955 Mad 455. In my 
view, these decisions relate to cases where 
the provisions of the Civil Procedure Code 
are applicable or where a statute or a 
rule made thereunder confers power on 
the authority to review its own previous 
order. Hence those decisions are not per- 
tinent to the instant case where the moot 
question involved is as to whether the 
president could review his own previous 
order passed under Annexure 4 in the 
absence of any such power conferred on 
him by the Act and the Rules. 


Learned counsel also referred to the 
decision in R. P. C. Connor v. P. G. Sam- 
path Kumar, AIR 1953 Mad 897 where 
their Lordships were considering the pro- 
visions contained under Order 7, Rule 10, 
Order 49, Rule X1) and Section 151 of the 


Civil Procedure Code, Letters Patent 
(Madras) clause (1) and Article 215 of 
the Constitution of India. Their Lord- 


ships in that case held that though there 
is no express provision in the Code or 
in the Rules framed by the Madras High 
Court for the return of a plaint filed on 
the original side of the High Court, when 
it is found that the Court has no juris- 
diction to entertain the suit, the Court 
has inherent power to make an order 
directing the return of the plaint if it is 
necessary for the ends of justice or to 
prevent abuse of the process of the court. 
For the purpose, however, of preserving 
the proceedings taken in the High Court 
a verified copy of the plaint should be 
made and filed in place of the original 


_ which is returned. 


In my opinion, the above observation 
does not indicate that a court can review 
its own order even in the absence of any 
such power conferred by a statute or the 
rules. Besides, in that case. their Lord- 
ships were considering the question of re- 
turning a plaint when the court had juris- 
diction to entertain the suit. 


8. Mr. Verma also drew my af- 
tention to a decision in S. Partap Singh 
v. State of Punjab, ATR 1964 SC 72 where 
at p. 81 In Para 5 their Lordships quoted 
with approvel Lord Dening’s observation 
in Lazarus Estates Ltd. v. Beasley, 1956-1 
All ER 341 at p. 345:— 


“No judgment of a Court, no order 
of a Minister, can be allowed to stand if 
it has been obtained by fraud.” 

Learned counsel laid stress on the above 
observation and contended that since the 
order of the President contained under 
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Annexure 4 was obtained by the peti- 
_tioner by fraud, the President, even in 
the absence of power to review. had 
ample jurisdiction to set aside the order 
contained under Annexure 4. Therefore, 
according to him, the order passed ky the 
President under Annexure 7 was a valid 
order. In my view, this contentior. also 
of learned counsel cannot be accepted, as 
the observation is not applicable to the 
instant case. No case kas been made out 
on behalf of the President that the peti- 
tioner had’ obtained his order contained 
under Annexure 4 by practising fraud on 
him. After considering from different as- 
pects, I am convinced that the President 
had no power to review his order con- 
tained under Annexure 4. In that view 
of the matter, his order dated 1-9-69 
(Annexure 7) revising his previous order 
contained under Annexure 4 also cannot 
be upheld. Hence, I quash the order 
passed by the President under Annexure 
7 also. It may be recalled that im the 
instant case the petitioner had prayed for 
quashing the order dated 1-9-69 (Amnne- 
xure 7), and, -therefore, impliedly he had 
prayed also for restoring the order passed 
by the President contained under Anne- 
xure 4. But for the reasons stated above, 
I have quashed both the orders of the 
ent contained under Annexuzes 4 
an 
9. In the result, the application is 
allowed in part as both the orders of the 
president contained under Annexures 4 
and 7 are quashed. However, it shell be 
open to the President, if required, to pass 
resh order in accordance with law and 
in the light of the observations made 
above. In the circumstances of the case, 
there will be no order as to costs. 


; Application allowed in part, 
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Chini Mazdoor Sangh and others, 
Petitioners v. The State of Bihar and 
others, Opposite Party. i 

Civil Writ Jur. Case No. 617 of 1968, 
D/-9-2-1970. 

Constitution of India, - 
Pre. — Expression “affairs of State” in 
‘Art. 309 — Interpretation of — Expres- 
sion used in narrow sense in S. 123, Evi- 
dence Act — It cannot be made use of 
in interpreting the said expression in Art. 
309 —- Persons appointed to posts in con- 
nection with commercial trading or in- 
dustrial activities of State are Govern- 
ment servants — Such persons are en- 
titled to protection under Art. 311. 

An employee of a State-owned Fac- 
tory would undoubtedly be'a Government 
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servant because the owner of the factory’ 
being the State, the Government is the - 
master and the employee is the servant 
and all the ingredients of law relating to 


‘master and servant are fulfilled to make 


him a Government servan:. (Para 4) 


The expression “affairs of the State” 
in Art. 309 should be construed to take 
within its sweep all the affairs and acti- 
vities of the State in which it indulged 
in. modern times. The executive power 
of the Union and of each State extends to 
the carrying of any trade or business. 
This is also clear from provisions of Arts. 
289 and 298. The requirement and con- 
ditions of service of the person appointed 
to such service can be regulated by the 
Acts of the appropriate Legislature or in 
absence of any Act by tke Governor ot 
the State under the rule making power 
conferred upon him by tke proviso to 
Art. 309. Such persons are also entitled 
to protection under Art. 311.. 

(Paras 5, 6) 

It cannot be said that a Government 
servant working in commercial unit of 
the Government is neither asscciated with 
the defence nor he belongs to the Civil 
Service. -Constitution does not postulate 
eny third category other than Defence and 
Civil Services. (Paras 7, 8) 

The phrase “in connection with .the 
affairs of the Union or of any State” does 
not govern the expression “public ser- 
vice” but it governs the term “posts”. 
The expression “public services” has got 
a different. connotation. The expression 
“affairs of the State” is not only confined 
to regal or sovereign activities of the 
State, but it also governs its commercial 
trading and industrial ectivities. The 
narrow meaning given to the expression 
in S. 123 of Evidence Act cannot be made 
use of while interpreting the said expres- 
sion in Art. 309. Interpretation of Consti- 
tution should be liberal. (Para 5) 

It is no doubt true that the provision 
of the Industrial Disputes Act, 1947 and 
the Industrial Employment (Standing 
Orders) Act,.1946 are attracted to certain, 
undertakings or concerns run by or on 
behalf of Government. But that is no 
reason for holding that for the purposes 
of Part XIV of the Constitution the em- 
ployees are not holding Civil Posts. $ 


(Para 10) 
- Case law discussed, (Para 5) 
Cases Referred: Chronological Paras 


(1967) AIR 1967 SC 884 (V 54) = 
1967-1 SCR 679, State of Assam ' 
v. Kanak Chandra Dutta 

(1967) ATR 1967 SC 1889 (V 54) = 
1968-1 SCR 185, Roshanlal Tandon 
v. Union of India 

(1964) AIR 1964 SC 600 (V 51) = 
1964-5 SCR 683, Moti Ram Deka 

~v. General Manager, N. E F. p 
Railway. g 
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(1963) AIR 1963 Cal 116 (V 50) = 
67 Cal WN 361, Prafulla Kumar 
v. Calcutta S. T. Corpn. 4 

(1963) AIR 1963 Cal 161 (V 50) = i 
1963-1 Lab LJ r Barada Kanta $ 
v. State of W. B 4 

(1963) ATR 1963 Cal 421 (V 50) = 
1963-2 Lab LJ 569, M. Verghese : 

_ v. Union of India 4 

(1962) AIR 1962 SC 602 (V 49) = 
1962-3 SCR 187, Kishan Chander 

. Nayar v. Chairman, Central Trac-« 
tor Organisation 

(1962) AIR 1962 Cal 72 (V 49) = 
65 Cal WN 1101, Suprasad v. 
State Bank of India 4 

(1961) AIR 1961 All 502 (V 48), 

_ Ram Babu v, Divisional Manager, 


(1961) AIR 1961 Assam 69 (V 48), 
Abdul v. Garo Hills Dist. Council, 4 
Tura { 

(1960) AIR 1960 SC 247 (V 47) = 
1960-1 SCR 981, M. Narasimha- 
char v. State of Mysore 

(3960) AIR 1960 SC 610 (V 47) = 
1960-2 SCR 866, State of Bom- 
bay v. Hospital Mazdoor Sabha 

(1960) ATR 1960 Bom 101 (V 47) = 
61 Bom LR 1185, Tara Singh v. 
Union of India 

(1960) AIR 1960 Cal 549 (V 47), 
Ranjit Ghosh v. Damodar Valley 


Corpn. : 

(1960) AIR 1960 Madh Pra 119 (V 47) 
= 1959 Jab LJ 636, Kapoor Singh 
v. Union of India 

(1958) AIR 1958 Pat 418 (V 45) = 
ILR 37 Pat 431, Baleshwar Prasad 
v. Agent, State Bank of India 

- (1956) ATR 1956 Cal 532 (V 43) = 

H c WN 917, Subodh Ranjan 


uty 


N. A. O. Callaghan 4° 


(1956) AIR 1956 Punj 42 (V 43) = 
ILR (1955) Punj 1279, Dass Mat 
v. Union of India 

(1955) AIR 1955 SC 549 (V 42) = 
1955-2 SCR 225, Rai Sahib Ram 7 
Jawaya Kapur v. State of Punjab - 6 

(1954) ATR 1954 Pepsu 136 (V41) = 
TLR (1954) Patiala 183, S. Mohan 
Singh v. Patiala and East Punjab 
States Union 

(1950) ATR 1950 East Punj 228 (V 37) 
‘= 52 Pun LR 153 (FB), Governor 
ae = Council v. H. Peer Mohd, 
Khuda 

(1937) Amt 1937 PC 31: (V 24) = 
64 Ind App > R. Venkata Rao v. 
Secy. of Sta 

1931) AIR 1931 PC 254 (V 18) = 
1931 AC 670, Henry Greer Robin-~ 
son v. State of South Australia 5 


Ranen Roy, Rameshwar Prasad No. 
2 and Karuna Nidhan Kesav, for ~Pati- 
tieners; Lal Narayan Sinha and S. Sarwar 
Ali, for Opposite Party. 

UNTWALIA, J.:— In this case an im- 
portant and difficult question of law in 
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regard to the 
Articles in Part XIV of the Constitution 
has arisen. Petitioner No. 1 is the Chini 
Mazdoor Sangh, Guraru, a Trade Union 
having its office at Guraru Mills in the 
district of Gaya; the other two petitioners 
are employed in the Sugar Factory at 
that place. The said Factory was the pro- 
perty of Gaya Sugar Mills Ltd, which 
Company went into liquidation since 
14-11-1951. Shri D. C. Mehta was ap- 
pointed its Official Liquidator on 1-2-52. 
The Factory was leased out for: two 
years commencing from 6-12-52 to the 
Co-operative Development and Cane Mar- 
keting Union Ltd., Guraru, by the Off- 
cial Liquidator. For subsequent periods 
it was leased out tọ i G. 
Sugar Ltd. Eventually, the said Factory 
was sold to the State of Bihar, which took 
possession of the Factory and continued 
employment of all .workers of the Fac- 
tory since 26-1-62. The Factory is direct- 
ly under the management and control of 
the State of Bihar, respondent No. 1. It 
is managed through the Special Officer, 
Chini Mill, Guraru, respondent No. 3. He 
has been put under the control of the 
Cane Commissioner, . Government of 
Bihar, respondent No. 2, who is the 
Under-Secretary of the Department of 
Cane and Co-operation. . 


2. The petitioners’ case further is 
that the Union made demands several 
times to declare the services of the work- 
ers as Government service and grant 
allowances and facilities accordingly. The 
demands were not accepted by the Gov- 
ernment. The deficit or the surplus of 
the accounts of the Factory goes to the 
general revenue of the State of Bihar. 
When a question arose before the Labour 
Tribunal in respect of payment of bonus 


-under the Payment of Bonus Act in re- 


gard to the sugar factories of Bihar and 
their workmen, the Government took the 
stand in Reference Case No. 8 of 1966 
that the Guraru Sugar Factory is not 
liable to pay bonus under the said Act, as 
exemption has been granted to the Gov- 
ernment concerns. The Industrial Tribu- 
nal accepted that stand of the State of 
Bihar and exempted the Guraru Sugar 
Factory from payment of bonus. The 
letters written on behalf of the petition- 
ers are annexures 1 and 1/1. The stand 
taken on behalf of the Government be- 
fore the Industrial Tribunal is contained 
in annexure 2 and the order of the Tri- 
bunal is annexure 3. By another letter 
dated 12-2-68 (annexure 4) a demand 
was made on behalf of the workmen to 
grant them privilege leave at the rate of 
one day for eleven days. A reply was 
given by the Special Officer, 
No. 3 on 15-2-1968, a copy of which is 
annexure 5, stating therein that the ser- 
vice in the Factory was different- from 


Government service; hence leave accord" 


interpretation of certain | 


respondent ` 


. 
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ing to the scale applicable to the Sov- 
ernment servants could not be given By 
supplementary affidavit many letters have 
been filed to show that the Factory is 
directly owned by the Government, 
managed by it and payments are made 
to the workmen from .the Goverrnent 
fund. 

3. The facts pleaded by the peti- 
tioners have not been controverted by 
any counter-affidavit nor have they been 
refuted at the time of the hearing ož this 
application. The question for constera- 
tion, therefore, is what rule or law gov- 
erns the service conditions of the em- 
ployees of the Guraru Factory which is 
owned and directly managed depart- 
mentally by the Government of Bihar. 
Mr. Ranen Roy, learned counsel foz the 
petitioners, submitted that all the em- 
ployees of the Factory are holding ~osts 
fin connection with the affairs of the State 
of Bihar within the meaning of Article 
309 of the Constitution and they ‘hold 
civil posts under the State for the pur- 
poses of Articles 310 and 311 of the Zon- 
stitution. This stand of the petiticners 
was strenuously combated by learned 
Government Pleader No. 1. After cater- 
mining this question, it will have ta be 
further determined which rule or law 
governs the service conditions o= the 
different types of employees of the Gararu 
Sugar Factory, even if their service con- 
ditions are governed by the law or the 
rule made under Article 309 of the Con- 
stitution. 


4. ` Part XIV of the Constituticn is 
headed “Services under the Union and 
the States”. Chapter I of this Part Jeals 
with ‘Services’ and Chapter II makes pro- 
vision in regard to Public Service om~ 
missions either for the Union or for the 
States. There is no other Part or Acticle 
of the Constitution, which deals with 
Services under the Union and the Sates. 
In a welfare State activities of the State 
are numerous. The primary functicn of 
the State to govern is not the only iine- 
tion of the State in modern times. The 
conception of State and Government per- 
forming only the regal and  sove-rign 
functions gradually embraced the wider 
sphere of the activities of the State. 
Within its activities first came rend=ring 
of certain essential services to the citizens 
by running charitable institutions, such 
as hospitals, etc.. or by rendering esen- 
tial services of communication and trans- 
port through railways or the like. Gra- 
dually the State started entering into 
commerce, trade, and industry. Many 
such activities of the State have been 
undertaken by formation of. Public Com- 
panies or Corporations, and since ~hey 
have distinct entities from the State. it 
has been consistently held that empicyees 
of such Corporations or the Compsnies, 
even though they are under the State 
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control in which almost the entire shares 
are held by the State, are not entitled to 
the protection of Article 311 of the Con- 
stitution [vide M. Verghese v. Union of 
India, ATR 1963 Cal 421, Prafulla Kumar 
v. Calcutta 5. T. Corporation. AIR 1963 
Cal 116, Barada Kanta v. State of West 
Bengal, AIR 1963 Cal 161, Suprasad v. 
State Bank of India, AIR 1962 Cal 72, Ba- 
leshwar Prasad v. Agent, State Bank of 
India, AIR 1958 Pat 418, Ram Babu v. Di- 
visional Manager, L. I. C., AIR 1961 AIl 
502, Abdul v. Garo Hills District Council, 
AIR 1961 Assam 69, Tara Singh v. Union 
of India, AIR 1960 Bom 101, Kapoor Singh 
v. Union of India, ATR.1960 Madh Pra - 
119, Subodh Ranjan v. N. A. O. Calla- 
ghan, AIR 1956 Cal 532, Dass Mal v. 
Union of India, ILR (1955) Puni 1279 = 
(ATR 1956 Punj 42), and Ranjit Ghosh v. 
Damodar Valley Corporation, AIR 1960 
Cal 549]. The question at issue before 
us does not seem to have been canvassed 
or decided directly in any case. An em- 
ployee of a State-owned Factory would 
undoubtedly be a Government servant 
because the owner of the Factory being 
the State, the Government is the master 
and the employee is the servant and all 
the ingredients of law relating to master 
and servant are fulfilled to make him a 
Government servant. ° 


 & The question for consideration, 
however, is whether he is a person ap- 
pointed to public services and post in 


connection with the affairs of the State.. 


The expression “public services” has got 
2 different connotation. They are the 
persons who are in the State service 
either being members of the All India 
Service or of the State Civil Service and 
hold posts and perform public duties in 
connection with the regal or sovereign 
activities of the State. In my opinion, 
the phrase “in connection with the affairs 
of the Union or of any State” does not 
govern, as it was not necessary to so 
govern, the expression “public services” 
but it governs the term ‘posts’. Learned 
Government Pleader argued that the 
affairs of the State must mean the regal 
or sovereign activities of the State; they 
cannot mean commercial, trading or in- 
dustrial activities. In support of this 
argument, he placed reliance upon a deci-~ 
sion of the Privy Council in Henry Greer 
Robinson v. State of South Australia, AIR 
1931 PC 254 and the decision of East 
Punjab High Court in Governor-General 
in Council v. H. Peer Mohd. Khuda Bux, 
AIR 1950 East Punj 228, which decisions 
were given with reference to the law as 
provided in Section 123 of the Evidence 
Act. In that section a privilege has been ` 
granted in regard to the evidence derived 
from any tinpublished official records 
relating to any affairs of State, and such 
an evidence cannot be given except with . 
the permission of the Officer at the head 
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of the department concerned. Learned 
counsel submitted that the term “affairs 
of State” occurring in Section 123 of the 
Evidence Act has been interpreted to 
~mean the regal and the sovereign func- 
tions of the State and the same meaning 
must be attached to the identical expres- 
sion occurring in the Constitution. In 
my opinion, on the basis of the Privy 
Council decision, learned Government 
Pleader is not quite correct in his sub- 
mission that it has been so held by the 
Judicial Committee, because the only cb- 
servation occurring at page 261 (column 2) 
in the judgment of Lord Blanesburgh is— 


“But the exercise of the power in the 
present case is especially appropriate see- 
ing that the documents have come into 
existence with reference to the commer< 
cial activities of the State, and that they 
are the documents of a Department of 


State which has now been disbanded......”.- 


The observation would merely mean that 
such a privilege should -not be readily 
granted with reference to the documents 
that have come into existence in regard 
to the commercial activities of the State. 
Had it been correct to say that documents 
relating to the commercial activities of 
the State are documents not relating to 
the affairs of the State, it would heve 
been so stated in the judgment. In the 
Full Bench decision of the East Pun‘ab 
High Court, Khosla, J., after considering 
a number of authorities, has said at page 
233 (column 2)— 

“It is, therefore, sufficiently clear that 
the expression ‘affairs of State’ as used in 
S. 123, Evidence Act, has a restricced 
meaning, and on the weight of authorities 


both in England and in this country, I` 


would define ‘affairs of State’ as matters 
of a public’ nature in which the State is 
concerned and the disclosure of which will 
be prejudicial to the public interest or 
injurious to national defence, or detri- 
mental to good diplomatic relations.” 
The lucid- discussion of the law, if I may 
say so with respect, by the learned Judge, 
would clearly indicate that the under- 
lying principle of granting the privilege 
under Section 123 of the Evidence Act is 
that the disclosure of such documents 
will be prejudicial to the public interest 
or injurious to national defence or detri- 
mental to good diplomatic relations or the 
like. Such a principle cannot be attracted 
in all matters of affairs of the 
State; it can only be attracted 
Jii they are matters of a public nature in 
which the State is concerned. In my 
opinion, therefore, the narrow meaning 
given to the expression “affairs of State” 
used in Section 123 of the Evidence Act 
must be confined to that section. It is a 
well established canon of interpretation 
of a constitutional document that it has 
got to be liberally construed. If the 
narrow construction as urged on behalf 


‘shall extend to the 
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of the State is put to the same expression 
used in Article 309 of the Constitution, 
it would mean that the Constitution- 
makers made certain provisions with re- 
ference to some class of Government ser- 
vants. To my mind, the expression 
“affairs of the State” in Article 309 should 
be construed to take within its sweep all 
the affairs and activities of the State in 
which it indulged in modern times. 


6. In Rai Sahib Ram Jawaya 
Kapur v. The State of Punjab, AIR 1955 
SC 549 it was held that the executive 
power of the Union and of each State 
carrying on of any 
trade or business. The Allahabad High 
Court earlier had taken a contrary view. 
The law laid down by the Supreme Court 
was incorporated in Article 298 by the 
Constitution (Seventh Amendment) Act, 
1956. Reference to Articles 289 and 298 
would support the view I have expressed 
above that the State can enter into trade, 
business or industry, earn income as a 
commercial unit, may be subjected to 
payment of Union taxation and yet it will 
be the activities of the State which would 
undoubtedly be covered by the expres- 
sion “affairs of the State” occurring in 
Article 309 of the Constitution. A person 
appointed to a post in recruitment and 
conditions of service can be regulated by 
the Acts of the appropriate Legislature or 
in absence of any Act by the Governor of 
the State under the rule-making power 
conferred upon him by the proviso to 
€ 

7. Article 310 applies to members 
of Defence Service or of a Civil Service 
cf the Union or of an All India Service 
and to any person holding any post con- 
nected with defence or any civil rost 
under the Union or the State. Article 311 
does not apply to members of Defence 
Service or holding any post ‘connected 
with defence. The protection under Arti- 
cle 311 is meant for a person who is a 
member of the Civil Service of the Union 
or of an All India Service or a Civil Ser- 
vice of a State or holds a civil post under 
Union or a State. Broadly speaking, 
therefore, the service under the Union or 
the State has been divided in two cate- 
gories— Defence Service and Civil Ser- 
vice. In the State of Assam v. Kanak 
Chandra Dutta, AIR 1967 SC 884 it has 
been said by Bachawat, J., delivering the 
judgment on behalf of the Court at p. 886 
(column 1)— 


“There is no formal definition of 
‘post’ and ‘civil post’, The sense in which 
they are used in the Services Chapter of 
Part XIV of the Constitution is indicated 
by their context and setting. A civil post 
is distinguished in Art. 310 from a post 
connected with defence; it is a post on the 
civil as distinguished from the defence 
side of the administration, an employment 
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in a civil capacity under the Union cr a 
State...... a 

In column 2 of the same page, the leern~ 
ed Judge has further said— 

“A post under the State is an o-tice 
or a position to which duties in connec- 
tion with the affairs of the State are at- 
tached, an office or a position to which a 
person is appointed and which may exist 
apart from any independently of the 
holder of the post.” . i 


8. In Roshan Lal Tandon v. Union 
of India, AIR 1967 SC 1889, Ramaswami J., 
while repelling the argument that a con- 
dition of service of a Government servant 
was contractual and could not be altered 
after his appointment to his prejudice, has 
said at page 1894 (Column 2)— 


“It is true that the origin of Govern- 

ment service is contractual. There is an 
offer and acceptance in every case. But 
once appointed to his post or office, the 
Government servant acquires a status and 
his rights and obligations are no lorger 
determined by consent of both paries, 
but by statute or statutory rules which 
may be framed and altered unilaterally by 
the Government.” 
A passage which has been given from Sal- 
mond and Wiliams on Contracts in the 
Judgment of the learned Judge would in- 
dicate that there may be status obligations 
in every Service apart from contractual 
obligations. But the point to be empha- 
sised here is that the condition of ser~ice 
of a Government servant can be altered 
in exercise of the power of the Legisla- 
ture or in absence of any Act by the Fre- 
sident or the Governor in case of Govern- 
ment servants without their consent. I 
see no reason to hold that a Government 
servant working in commercial unit ol 
the Government: is neither associated with 
the defence nor he belongs to the Civil 
Service nor can he be said to be holcing 
a civil post. It is difficult to place him 
in a third category when, as I have al- 
ready said, no such category is postu_at- 
ed by any Part of the Constitution. 


9. It is well known that in this 
country in the beginning of the 20th Cen- 
tury many railways were run by Private 
Companies and not by the Government. 
At the present time except a few lizht 
. railways the entire railway administra-: 
tion in the country is in the hands of the 
Central Government. This indicates that 
running a railway is not a regal or sove- 
reign activity of the State. And, yet ao- 
body has ever urged that a railway em- 
ployee is not subject to the provisions of 
Part XIV of the Constitution. In Moti 
Ram Deka v. General Manager, North 
East Frontier Railway, AIR 1964 SC 300 
even in regard to a peon of the railway 
where the argument was whether the 
rule framed under proviso to Article 309 
of the Constitution could take away the 
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constitutional guarantee given to such a 
person holding civil post under Article 
311, it was held it could not be so done. 
10. It is. no doubt, true that the 
provisions of the Industrial Disputes Act, 
1947 (Central Act 14 of 1947) and the 
Industrial Employment (Standing Orders) 
Act, 1946 (Central Act 20 of 1346) are 
attracted to certain undertakings or con- 
cerns run by, or on behalf of, the Gov- 
ernment. Even in the case of a hospital 
which was not run on a commercial basis, 
it was held by Supreme Court in the State 
of Bombay v. The Hospital Mazdoor 
Sabha, AIR 1960 SC 610 that Section 2(j) 
of the Industrial Disputes Act will make 
the institution an Industry because the 
only activities of the Government which 
can be properly described as regal or 
sovereign activities are outside the scope 
of the said provision. These are functions 
which a constitutional Government can 
undertake for governance and which no 
plivate citizen can undertake. But that 
is no reason for holding that for pur- 
poses of Part XIV of the Constitution the 
employees are not holding civil post. 


11. This leads to the acceptance of 
the argument which was put forward on 
behalf of the State as also on behalf of 
the petitioners that in so far as conditions 
of service of persons employed in the 
Guraru Sugar Factory are governed by 
the Acts of the appropriate . Legislature 
including Central Acts 14 of 1947 and 20 
of 1946, they would be so governed. If 
the conditions of service are governed by 
Certified Standing Orders framed under 
Central Act 20 of 1946. they would conti- 
nue to govern their “conditions of service, 
but of those employees who are not cover- 
ed by the definition of-‘workmen’ given 
in that Act, the conditions cf service can 
be governed only by the Bihar Service 
Code, namely, the rules framed by the 
Governor under proviso to Article 309. 

12, In S. Mohan. Singh v. Patiala 
and East Punjab States Union, AIR 1954 
Pepsu 136 it was held that the Managing 
Director of the Bank of Petiala which 
was held to be a commercial concern own- 
ed and controlled by the State Govern- 
ment held a civil post as that expression 
was used in Articles 310 and 311 of the 
Constitution. Reliance in that case - was 
placed upon the decision of the Privy 
Council in R. Venkata Rao v. Secretary 
of State, AIR 1937 PC 31 where a Reader 
in the Government Press, Madras, was 
accepted to hold an office in the Civil Ser- 
vice of the Crown of India within the 
scope of Section 240 (1) of the Govern- 
ment of India Act. 1935. In earlier days, 
‘Civil Service’, reference to which was 
made in Section 96-B of the Government 
of India Act, 1919 and Section 240 of the 
Government of India Act, 1235, generally 
meant the Civil Service of the Govern- 
ment servants performing the govern- 
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mental functions. But in absence of any 
other provision in the present constitu- 
tion, the same expression must be inter- 
preted to take within its ambit the ser- 
vice of the persons serving under Govern- 
ment in its commercial activities. 


13. In Kishan Chander Nayar v. 
The Chairman, Central Tractor Organisa- 
tion, AIR 1962 SC 602 an employee oz the 
Central Tractor Organisation, Ministry of 
Food and Agriculture, .Government of 
India, was held to have been deprived of 
his constitutional right contained in Arti- 
cle 16(1) of the Constitution. Even though 
such a decision could be given on the 
footing that the Government servant is 
not of the kind governed by Article 309 
of the Constitution, the emphasis can be 
laid with reference to this judgment that 

“jn activities like that of the Central Trac- 

_tor Organisation the Government servant 
is treated on the same footing as other 
Government servants connected with the 
regal and sovereign functions of the State. 
I see no reason as to why they should not 
be so treated for the purposes of Part XIV 
of the Constitution. The protection under 
Article 311 of the Constitution was held 
to be available to the Manager of the 
Government Reserve Foodgrains Depot at 
Pandavapura in the case of M. Narasimha- 
char v. The State of Mysore, AIR 1960 
SC 247. These decisions would lend sup- 
port to the view I have expressed above. 

14. I may also in passing makə re- 
ference to Article 828 in Halsbury’s Laws 
of England, Simonds (3rd) Edition, Vol- 
ume 7, at page 392, which would indicate 
that servants of Government are civil 
servants; certain restrictions are put on 
one class of civil servants but not on the 
excepted classes which include persons in 
industrial grades or in grades certified 
for the purpose as industrial grades. 

15. In my opinion, therefore, it 
has got to be held that the petitioners 
and, as a matter of that, the employees 
of the Guraru Sugar Mills hold civil posts 
under the Government of Bihar. Service 
conditions of such employees who are 
covered by the Certified Standing Order 
framed in accordance with Central Act 
20 of 1946 are to be governed according 
to those Standing Orders; in matters not 
covered by them they, and the other em- 
ployees who are not covered by Standing 
Orders, are to be governed by the rules 
which have been framed by the Gover- 
nor, namely, the Bihar Service Code or 
which may be framed by him in exer- 
cise of the powers conferred on him by 
Article 309 of the Constitution. AI of 
them will also be entitled to protection 
under Article 311 of the Constitution. 

16. The application is accordingly 
allowed and the respondents are directed 
by ‘a writ of mandamus to treat the em- 
ployees of the Guraru Sugar Factory as 
persons holding civil posts liable to be 
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governed by service conditions In ac- 
cordance with this judgment. There will 

be no order as to cost. 
S. N. P. SINGH, J. :— 17. I agree. 
Petition allowed, 


‘AIR 1971 PATNA 278 (V 58 C 60) 
TARKESHWAR NATH, J. 
‘Arjunlal Dhanji Rathod, Appellant v. 
Dayaram Premji Padhiar, Respondent. 
A. F. A. D. No. 745 of 1967, D/- 6-8- 
1969, from order of M. A. Sattar, 2nd Sub, 
J., Dhanbad, D/- 26-7-1967. 


(A) Limitation Act (1963). S. 20 — 
Post-dated cheque given in repayment of 
debt dishonoured — Time runs from date 
on which loan given and not when disd 
honoured. 


In the event of a post-dated cheque 
Siven on the date of loan in repayment of 
debt, being dishonoured, there is no pay- 
ment at all either of the part of the debt 
or the whole of it with the result that 
the debt in question continues to exist 
and hence limitation could not be counted 
from the date when the cheque was dis- 
honoured but from the date of the loan. 
AIR 1956 Bom 553 & AIR, 1967 SC 1118, 
Rel. on. HR 4) 

(B) Limitation ‘Act (1963), . 20 — 
Extension of limitation under — Piped 
must be proved in particular way. 

To attract the operation of S. 20 two 
conditions are essential: first the payment 
must be made within the prescribed 
period of limitation and- secondly it must 
be acknowledged by some, form of writ- 
ing either in the handwriting of the payer 
himself or signed by him, though it is the 
payment which really extends the period . 
of limitation under'S. 20. Unless, there is 
an acknowledgment in the required form, 
the payment itself is of no avail. 

1951 SC 477, Foll. (Para 6) 
Cases Referred: Chronological Paras 
(1967) ATR 1967 SC 1118 (V 54) = 

1967 BLJR 189, Jiwanlal Achariya 

v. Rameshwarlal Agarwalla 4, 5 
(1956) AIR 1956 Bom 553 (V 43), 

Chintaman Dhundiraj v. Sadguru 

Narayan Maharaj Datta Sansthan 4 
(1951) ATR 1951 SC 477 (V 38) = 

1952 SCR 116, Sant Lal Mahton 

v. Kamla Prasad 

Radha Govinda Prasad. Manindra 
Nath Varma and Sidheshwari Prasad 
Singh, for Appellant; S. B. Sanyal, for 
Respondent. 

JUDGMENT :— This appeal by the 
defendant arises out of a suit for recovery 
of a sum of Rs. 2000. The case of the 
plaintiff was that he advanced a loan of 
Rs. 6250 to the defendant on 20-12-1959 
and the latter promised to return the 
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f approached the defendant 


1971 


entire amount of loan in the montk of 
June 1960. The said advance of ‘oan 
was, however, not supported by any 
handnote, but the defendant in token of 
the receipt of the said sum issued “our 
post-dated cheques on the same date 
(20-12-1959) in favour of the plaintiff. It 
was mutually agreed between the plain- 
tiff and the defendant that the former 
would present those four cheques to his 
bankers for encashment in the month of 
June 1960 with. the condition that in ease 
of necessity the former could present the 
cheques on the dates mentioned in those 
four cheques. Those cheques were, how~ 
ever, dishonoured and then the plaintiff 
several times 
for the repayment of the loan, but the 
defendant did not pay any heed tc it, 
Later on, the defendant paid a sum of 
Rs. 4250 to the plaintiff in the month of 
November or December 1962 and prornis- 
ed ‘to pay the balance of Rs. 2000 within 
one month. The said balance was never 
paid by the defendant, and hence the 
plaintiff instituted the money suit on 
19-4-1963 for the relief indicated above. 


2. The case of ‘the der peant on 
the other hand, was that he paid a sum 
of Rs. 4250 to the plaintiff on 29-11-1962 
and a sum of Rs. 1500 on 3-3-1961 through 
cheque No. 143257 dated 28-2-1961 and 
a further sum of Rs. 500 in cash on 17-12- 
1962. After these payments nothing was 
due and the claim of the plaintiff -was 
false. The other plea was that the suit 
was barred by limitation. 


3. The learned Munsif held that 
the entire claim of the plaintiff was satis- 
fied and the plea of payment raised by 
the defendant was correct. He further 
held that the claim of the plaintiff “vas 
barred by limitation. In view of these 
findings he dismissed the suit. The plein- 
tiff being aggrieved by the dismissal of 
the suit filed an’ appeal. The learned 
Subordinate Judge held that the plea of 
payment in respect of the sum of Rs. 1500 
was correct but the other plea in rest-ect 
cf Rs. 500 was not correct. In view of 
that conclusion he allowed the appeal in 
part and decreed the suit of the plairtiff 
in respect of Rs. 500, with corresponding 
cost and pleader’s fee at the minimum 
contested scale. Being aggrieved by his 
decree the defendant has filed this second 
appeal. 


4, Learned counsel for the appel- 
lant submitted, in the first instance that 
the suit of the plaintiff ought to have b2en 
dismissed on the ground that it was kac- 
red by limitation. He adopted this course 
in the appeal, inasmuch as the finding of 
the learned Subordinate Judge that the 
plea of payment in respect of Rs. 500 was 
incorrect could not be challenged in his 
second appeal. He contended that the 
learned Subordinate Judge had erred in 
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holding that the limitation for the suit 
was saved on account of tha issuance of 
the cheque (Ext. 1) dated 20-4-1960 for 
the sum of Rs. 1250. This cheque (Ext. 1) 
was made over to the plaintiff on 20-12. 
1959 itself, but it was a post-dated 
cheque, as it bore the dete 20-4-1960. 
This cheque was dishonoured on presen- 
tation, but the learned Subordinate: Judge 
took the view that this cheque saved the 
period of limitation, inasmuch as the 
plaintiff got a cause of action after 20-4- 
1960 when the said cheque was dishonour- 
ed. Learned counsel for the appellant 
submitted that the said cheque having 
been dishonoured there wes in fact no 
payment at all and the period of limita- 
tion could not in any event be counted 
from 20-4-1960. He relied on Chintaman 
Dhundiraj v. Sadguru Narayan Maharaj 
Datta Sansthan, (AIR-1956 Bom 553). A 
Division Bench of the Bombay High Court 
held as follows in that case: 


“There is no acknowledgment of lia~ 
bility merely by giving a cheque which 
is dishonoured, and a cheque which is dis- 
henoured cannot be regarded as part pay- 
ment within the meaning of S. 20, Limita- 
tion Act. 

Learna counsel relied on Jiwanlal Acha- 

ya v. Rameshwarlal Agarwalla. 1967 
BLUR 189 = (AIR 1967 SC 1118). The 
majority view in that case was expressed 
in these terms: 

“But there can in our opinion be no 
doubt that where a post-dated cheque is 
accepted conditionally and it is honoured, 
the payment for purposes of Section 20 
of the Limitation Act can only be the 
date which the cheque bears and cannot 


be on the date the cheque is handed over, - 


being post-dated, can 
till the date on(?) the 


for.the cheque 
never be paid 
cheque arrives.’ 

In that case the cheque was dated Febru-, 
ary 25, 1954 and was honoured soon after 
and, therefore, the date of payment for 
the purpose of Section 20 of the Limita- 
tion Act was held to be 25th February, 
1954. It is true that in the said case the 


question of considering the effect of a. 


cheque which is dishonoured did not 
arise, but this much is clear that in the 
event of a cheque being honoured the 
date of payment for the purpose of Sec= 
tion 20 would be the date which the 
cheque in question bore and not the date 


- when that cheque might have been made 


over by one party to the other. This 
reasoning can be easily appreciated, inas- 
much as in the event of the cheque being 
dishonoured there is no payment at all 
either of the part of the debt or the whole 
of it; with the result that the debt in 
question continues to exist. The opening 
words of Section 20 themselves indicate 
that there must be a payment and then 
only the effect of it has to be taken into 
account for the’ purpose of determining 
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the period of limitation. I am accord- 
ingly of the view that the learned Sub- 
ordinate Judge has erred in holding that 
the plaintiff could take in aid the afore- 


said cheque (Ext. 1) in order to bring his 


claim within the period of limitation. The 
position is this that the: period of limita- 
tion could not be counted from 20-4-1960, 


and the suit having been instituted beyond - 


three years of the date of advance must 
be held to be barred by limitation. 


5. Learned counsel for the appel- 
Iənt further submitted that although the 
cheque (Ext. 1) was dated 20-4-1960, yet 
it was made over to the plaintiff on 20-12- 
1959 (which was the date of advance of 
the loan) and as such even if the plaintiff 
wanted to take some assistance from that 
cheque, the period of limitation should -be 
ecunted from 20-12-1959. This conten- 


', tion, however, was not subsequently pres- 
. sed, inasmuch as he noticed that the 


decision of the Supreme Court in the case 
of Jiwanlal Achariya; 1967: BLJR 189 = 


(AIR 1967 SC 1118), already referred to` 


above, would be of help to him in sup- 
port of the other contention (already. 
dealt with above) that there was no pay- 
ment at all for the simple reason that 
the cheque dated 20-4-1960 was dis- 
honoured. 


6. Learned counsel for the res- 
pondent submitted that even if the afore- 
said cheque (Ext. 1) did not save the 
period of limitation, it was clear from 
the case of the defendant himself that he 
had issued a cheque dated 28-2-1961 for 
asum of Rs. 1500 and the said cheque was 
cashed either on the 3rd or on the 8th. of 
March, 1961. He pointed out that by the 
payment.of Rs. 1500 out of the claim of 
Es. 2000 the debt was satisfied in vart, 
according to the defendant, and the suit 
had been rightly instituted within three 
years from the 8rd or the 8th of March, 
1861. To begin’ with, it was not the case 
of the plaintiff that this payment of Rs. 
1500 extended the period of limitation 
and, on the other hand, his case was that 

this sum was paid in respect of another 
debt. The cheque in respect of the sdid 
sum of Rs. 1500 has not been produced, 
hut learned counsel for the plaintiff res- 
pondent relied on the letter (Ex: A) 
dated 6-7-1966 from the Manager, the 
Bank of Bihar Ltd.. addressed to Shri A. 
D. Rathod (the defendant). This letter was 
in connection. with cheque ‘No. 143257 of 
28-2-1961 for Rs. 1500. The. Manager of 
the Bank of Bihar informed the defen- 
dant that the amount of that cheque was 
credited in favour of P. S. Padhiar & Co, 
He urged that although the cheque in 
respect’ of the sum of Rs. 1500 was not 
preduced yet the aforesaid letter (Ext. A) 
sufficiently indicated that the defendant 
had paid a sum of Rs. 1500 to the plain- 
tif and this payment saved the period of 
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limitation. It is difficult to accept this 
contention inasmuch as ‘Section 20 reads 
thus: 

*20.-(1) Where payment on account 
of a.debt or of interest on a legacy is 
made before the expiration of the pres- 


- cribed period by the person liable to pay 


the debt or legacy, or by his duly autho~ 
rised agent, a fresh period of limitation 
shall be computed from the time when 
the payment was made: 


Provided that, save in the case of.a 
payment of interest made before the ist 
day of January, 1928, an acknowledgment 
of the payment appears in the handwriting 
of. or in a writing signed by, the person - 
making the payment. 

(2) * $ ; en” 
According to this proviso, the acknow- 
ledgment. of the payment: has to be in 
the handwriting of or in the writing sign- 
ed by the person making the paynient. In 
the present case, there is nothing in the 
‘writing of the defendant so as to amount 
to an acknowledgment.. In Sant Lal 
Mahton v. Kamla Prasad, AIR 1951 SC 
477 the provisions of Section 20 weré con- 
sidered by their Lordships and the rele~ 
vant observations are these: 


“It would be clear, we think, ` from 
the language of S. 20 Limitation Act, 
that to attract its operations two. condi- 
tions are essential: . first, the.payment 
must be made within the prescribed 
period of limitation and secondly, it must 
be acknowledged by some form of writ- 
ing either in me handwriting of ‘the 
payer himself - signed by him. We 
agree with the Subordinate Judge that 
it is the payment which really extends) ` 
the period of limitation under S. 20, Limi- 
tation Act; but the payment has got toj- 
be proved in a particular way and for 
reasons of policy the legislature insists on 
a written or signed acknowledgment as 
the only proof of payment and excludes 
oral testimony. Unless, therefore, there 
is acknowledgment in the required form, 
the payment. by itself is of no avail.” 

In view of the principles laid down in the 
aforesaid decision it cannot be held in 
the present case that there was any ac~ 
knowledgment which could come withia 
the purview of Section 20 of the Indian 
Limitation Act. There is thus no merit in 
the contention raised that the said pay- 


-ment of Rs. 1500 by the defendant ex 


tended the period of limitation. 


a For the reasons given above 
the appeal is allowed, the judgment and 
decree of the lower appellate Court are 
set aside to this extent that the plaintiff 
‘is not entitled to a decree even for a sum 
of Rs. 500 and the judgment and decree 
of the trial Court dismissing the suit on 
the ground of limitation are restored. In 
the circumstances of the ‘present case, the 
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parties will bear their own costs through- 
out, 
Appeal allowed, 


ee odd Sd 





AIR 1971 PATNA 281 (V 58 C 6H 
N. L. UNTWALIA AND B. N. JHA, JJ. 


Bishwanath Kedia and others, Peti- 
tioners v. State of Bihar and others, Res- 
pondents. 

Civil Writ Jur. Case No. 359 of 1968, 
D/- 31-3-1969.  . 

(A) Tenancy Laws — Bihar Land Re- 
forms Act (30 of 1950) (as amended by 
Act 16 of 1959), S. 4-A — Revisional 
power of Commissioner under — Con- 
firmation order under S. 4 (h) Second 
Proviso already made — Yet power uader 
S. 4-A is exercisable. (Paras 1 ard 2) 

If it is not so, S. 4-A (b) will be re- 
dundant. -` Moreover..there is also no zime 
limit for the exercise of that power. From 
S. 4 (h) Second Proviso and S. 4-A O) it 
is clear that in a case under S. 4 (h) the 
Commissioner may report to the Govern- 
ment and where such a confirmation o-der 
had not been made or was not required 
the Government may pass an annulment 
order on such report. Where a confirma- 
tion order had already been passed, it 
tmnay review or revise that order if neces- 
sary on such report. (Paras 1 and 2) 

(B) Tenancy Laws — Bihar Land Re- 
forms Act (30 of 1950) (as amended by 
Act 16 of 1959), S. 4 (b) Second Proviso— 
Confirmation order under, passed — Still 
Commissioners power of revision umder 
S. 4-A can be exercised. (Paras 1 ard 2) 

Balbhadra Pd. Singh, B. P. Rajgarihia 
and S. K. Sharan, for Petitioners; Tara 
Kant Jha (Standing Counsel), for Res- 
pondents. 

ORDER :—- The petitioners in this 
writ application claim that their facher 
had taken settlement of about 200 acres 
of land in the district of Champaran from 
the Ramnagar Raj in the year 1944 in 
respect of which a registered deed of 
lease was. executed on the 18th of May, 
‘1947, proceedings were started against the 
petitioners’ father under Section 4 (h) of 
the Bihar Land Reforms Act, 1950 (Bihar 
Act XXX of 1950 hereinafter called ‘the 
Act’). The proceedings were dropped by 
the Deputy Collector in-charge Land Re- 
forms by his order dated 22-10-1963, a 
copy of which is Annexure 3 to the writ 
application. He did not annul the seftle- 
ment. An appeal was taken to the Collec- 
tor. According to the petitioner’s case, it 
was filed much beyond the prescribed 
time. The Collector allowed the appeal by 
his order dated 14-6-1967, copy of which 
is annexure 6 to the writ application. He 
annulled the settlernent under Section +(h) 
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of the Act. His order’ eventually was 
confirmed by the State Government under 
the Second Proviso to clause (h) of Sec- 
tion 4 of the Act on the 23rd. of January, 


- 1968, a copy of which order is annexure 7 


to the writ application. The petitioners, 
in the meantime, however, had moved 
the Commissioner asking him to exercise 
his power under Section 4-A of the Act 
in July, 1967. 

A copy of the order-sheet of the re- 
vision case before the Cammissioner is 
annexure 8 to the writ application. It 
shows that the revision was admitted on 
22-12-1967 and further proceedings in 
furtherance of the order of the Collector 
were stayed. While admitting the case, 
the Commissioner had fixed 22-3-1968 as 
the date in it. On this date when the 
case was taken up, a letter from the De- 
puty Secretary to the Government in the 
revenue department, which was placed 
before the Commissioner, showed that the 
Government had already passed orders 
confirming the order of the Collector 
under Section 4 (h) of the Act annulling 
the settlement of the land. Upon this the 
Commissioner took the view:— 

“After the order of the State Govern- 
ment it is not open to the Commissioner 
to review the orders of the State Govern- 
ment. Section 4-A applies to those cases 
which have not been referred to State 
Government but which have been decid- 
ed by the Collector, cases which are 
pending in proceedings and not-approved 
by the State Government. The remedy 
for the petitioner now lies before the 
High Court.” 

The petitioners have accordingly 
moved the High Court under Articles 226 
and 227 of the Constitution and have at- 
tacked the order of the Collector annul- 
ling the settlement, on several grounds 
stated in the petition. We, however, did 
not examine on merits any of the grounds 
or the propriety or the legality of the 
Collector’s order. We think that the’ 
learned Commissioner has failed to exer- 
cise his power under Section 4-A of the 
Act on an erroneous view of the law. 
His revisional power undoubtedly is dis- 
cretionary. He may refuse to exercise 
the power on one ground or the other, 
but to say that it is not open to him to 
exercise his revisional rower under Sec- 
tion 4-A after the order of the State 
Government is not correct. 

2. Section 4 (h) of the Act pro- 
vides as follows: 

“The Collector shall have power to 
make inquiries in respect of any transfer 
including the settlement or lease of any 
land comprised in such estate or tenure 
or the transfer of any kind of interest in 
any building used primarily as office or 
cutchery for the collection of rent of such 
estate or tenure or part thereof, and if 
he is satisfied that such transfer was made 
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at any time after the first day of January, 
1946, with the object of defeating any 
provisions of this Act or causing loss to 
the State or obtaining higher compensa- 
tion thereunder, the Collector, may, after 
giving reasonable notice to the parties 
concerned to appear and be heard annul 
such transfer, dispossess the person cleim- 
ing under it and take possession of such 
property on such terms as may appear to 
the Collector to be fair and equitable. 


Provided that an appeal against an 
order of the Collector under this clause 
if preferred within sixty days of such 
order, shall lie to the prescribed autho- 
rity not below the rank of the Collector 
of a district who shall dispose of the 
same according to the prescribed pro- 
cedure: 

Provided further that no order an- 
nulling a transfer shall take effect nor 
shall possession be taken in pursuance of 
it unless such an order has been confirm- 
ed by the State Government.” 


The order annulling a transfer can 
be made by the Collector but it shall not 
take effect nor shall possession be teken 


jn pursuance of it, unless such an order. 


has been confirmed by the State Govern- 
ment. The power of revision conferred 
upon the Commissioner under Section 4A 
is not limited to those cases where the 
matter has been decided by the Collector 
but order of confirmation has not been 
made by the State Government. The 
power as conferred under Section 4-A is 
wide enough to take within its ambit 
both kinds of cases, one where the order 
of confirmation has been made by the 
State Government and obviously the 
other where such an order has not been 
made. No time limit has, been fixed for 
exercise of power under Section 4-A, 
or for initiation of proceeding under the 
said provision of law either under the 
Act or under the Rules framed there- 
under. If it were to be held that the 
Commissioner cannot make his report 
under clause (b) of Section 4-A of the 
Act in a case where the order of ton- 
firmation has been made by the State 
Government, the provision contained in 
the said clavse will be redundant and 
meaningless. 


On a true interpretation of the two 
provisions, the one contained in the Se- 
cond Proviso to Section 4 (h) and the 
other in clause (b) of Section 4-A, the 
only reasonable conclusion is this. The 
Commissioner in a proceeding under 
clause (h), may report the matter for 
orders of Government, and in a case 
where the Government has not passed 
any previous order of confirmation or was 
not required to pass one, may pass an 
order annulling the settlement on the 
report of the Commissioner, and in a 
case where such an order has already 








A L Re 
been passed, it may review or revise its 
own order, if it thinks fit to do so, ona 
consideration of the report made by the 
Commissioner under clause (b) of Sec- 
tion 4-A of the Act. Supposing an order 
of confirmation is made by the State 
Government in a day or two of the pass- 
ing of the order of the Collector annulling 
a settlement, it is difficult to hold that 
the Commissioner cannot have any say in 
the matter under Section 4-A of the Act. 
On the other hand, he may differ from 
the view of the Collector, make his own 
report to the State, Government may feel 
persuaded to revise or review its previous 
order of confirmation and refuse to con- 
firm the order of annulment made by the 
Collector. This seems to be the purport 
of Section 4-A introduced by the Bihar 
Act XVI of 1959. > 

3. _ As we have said above, we do 
not think it necessary or advisable to say 
a word about the- merit of the petitioners’ 
case one way or the other, as we think 
that the Commissioner by taking an erro- 
neous view has refused to apply his own 
mind to the matter and has thereby re- 
fused to exercise his jurisdiction under 
Section 4-A of the Act. The matter must, 
therefore, go back to him for passing such 
order as he thinks proper to pass in the 
light of our decision or for making such 
report to the State Government as he 
thinks fit and proper to make. 

4, In the result, the application is 
allowed and in exercise of the authority 
of this Court under Article 227 of the 
Constitution, the order of the Commis- 
sioner dated 22-3-1968 is set aside. The 
case is remitted back to him for a fresh 
disposal in the light of the observations 
made above, There will be no order as 
to costs, 

Petition allowed, 


AIR 1971.PATNA 282 (V 58 C 62) 
U. N. SINHA, J. 

Smt. Binda Basani Devi, Petitioner 
v. Ram Nandan Singh and another, Op- 
posite Party. l ; 

Civil Revn. No. 113 of 1969, D/- 7-5- 
'1970, from order of Lachmi Charan, Mun- 
sif 2nd Court, Chapra, D/~ 21-11-1968. 

Negotiable Instruments Act (1881), 
S. 32 — No decree can be passed against 
the wife for loan taken by husband by 
executing a handnote. Fact that husband ’ 
had alienated some of his properties and 
gifted away the rest to his wife is imma- 
terial. (Para 2) 

Vishwanath Prasad, for Petitioner; 
J. K. Prasad and Ramjit Prasad, for Op~ 
posite Party. 

ORDER :— This application has been 
filed by defendant No. 2 under Section 25 
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of the Provincial Small Cause Courts Act. 
It arises out of a suit instituted by the 
plaintiff for realisation of Rs. 200/-, with 
interest, said to have: been borrowec. by. 
defendant No. 1, husband of defendant 
No. 2, for necessity. The suit has Seen 
decreed ex parte against defendant Fo. 1 
and on contest against defendant No. 2 
(wrongly mentioned in the judgment of 
the trial court’ as having been decreed 
ex parte against defendant No. 2). 

2. In substance, the case of de= 
fendant No. 2 was that she had no nore 
any concern with her husband and h=nce 
she was not liable to any extent. The 
learned Munsif has held that defendant 
No. 1 had borrowed the money for kgal 
necessity and, that defendant No. 2 is 
also liable as defendants Nos. 1 & 2 were 
oint. In my opinion, the decree passed 
against defendant No. 2 must be set 
aside. The learned Mursif has miszon- 
ceived the legal position in this case, and 
even if defendants Nos. 1 and 2 were 
members of a family, no decree could 
have been passed against the wife fer a 
loan taken by the husband, for wnich 
the latter had executed a handrote. 
Learned counsel for the plaintiff-oppasite 
party has argued that the husband had 
alienated some of his properties and had 
gifted away the rest of the propertics to 
his wife and, therefore, the decree ageinst 
the wife has rightly been passed. The 
contention is not at all valid-in a mney 
suit based on a. loan said to have been 
taken by the husband. 

3. For the reasons given above, 
the judgment passed by the Small Cause 
Court is set aside. In the circumstances 
there will be no order for costs of this 
Court, 

Judgment set aside, 





‘AIR 1971 PATNA 283 (V 58 C 63. 
U. N. SINHA, AND S. SARWAR ALI, JJ. 
Kailash Thakur, Petitioner v. ‘The 
Deputy Commissioner. Santal Pargana 
and others, Opposite Parties, 
Civil Writ Jur. Case No, 7 of 1369, 
D/- 31-8-1970. 
(A) Constitution of India, ‘Art. 316 (2) 
z Mere rejection of employee’s repre- 
sentations against termination order does 
not amount to stigma especially when 
Court is not acquainted with the contents 
of the representations. (Para 2) 
(B) Constitution of India, ‘Art. 31€ — 
No relief against termination of tenzpo- 
yary servant under conditions of service. 
(Pare 2) 
. (C) Constitution of India, Art. 314 — 
In the absence of any Rule or a term of 
service, long tenure of ofice would noti 
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make the holding a quasi-permanent one. 

(Para 2) 

J. H. P. Verma and Ramesh Chandra 

Sinha, for Petitioner; K. P. Verma (Govt, 
Advocate), for Opposite Parties. . 


U. N. SINHA, J.:— The petitioner 
has applied under Article 226 of the Con- 
stitution of India, praying that the orders 
incorporated in Annexures 1, 2 and 4 be 
quashed by a writ of certiorari. It is 
stated in the application that the peti- 
tioner had been appointed as a lower 
Jama in 
the Sub-division of Dumba in the dis- 
trict of Santal Parganas on the 19th Sep- 
tember, 1960 and in due course, he was 
transferred as such to C. D. Block Circle 
Office, Nala, Jamtara. According to the 
petitioner, he was working satisfactorily 
until the 7th November, 1959, when he 
suffered from haemorrhage due to piles 
and he applied for casual leave on medi- 
cal ground. It is stated that the peti- 
tioner’s condition became so precarious 
that he had to get the leave extended. 
Even then his condition did not improve. 
Then he applied for further extension of 
leave till the 15th Decembe~, 1966 giving 
his full address on his application. It is 
stated that his condition deteriorated in 
his village home and he sent application 
for extension of leave until sometime in 
February, 1967. According to the peti- 
tioner, he obtained a certificate of fitness 
from his doctor and he went to resume | 
his duties on the 26th February, 1967, 
when he came to know that his services 
had been terminated with effect from the 
7th November, 1966. The petitioner’s 
grievance in the writ application is that 
no orders had been passed’ an his leave 
application and still his services were dis- 
pensed with. 

It is stated that from the office record 
maintained in the Establishment Depart- 
ment the petitioner came to know that 
the order for his removal from service 
had been passed on the 26th November 
11966 and a letter to that effect had been 
sent giving a wrong address. Then, it is 
stated, that, the petitioner filed a repre- 
sentation to the Deputy Commissioner, 
but the same was rejected by him on the © 
10th April, 1967. A copy of this order 
has been incorporated in Annexure 1, 
The order on appeal, dated the 7th Feb- 
ruary, 1968 has been incorpcrated in An- 
nexure 2. Thereafter, the petitioner filed 
a representation before the Board of Re- 
venue, and the order of the Additional 
Member, Board of Revenue, dated the 8th 
November, 1968 is incorporated in An- 
nexure 4. In those circumstances, the 
petitioner has challenged tke annexures, 
mentioned above, contending that the 
orders were illegal, arbitrary and void. 

2. Learned counsel for the peti- 
tioner has urged that by Annexure 1 a 
serious stigma has been made against the 
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character of the petitioner and, therefore, 
the order is fit to be set aside, as the 
petitioner had not opportunity to show 
that the defects mentioned in Annexure 1 
were erroneous. It is, however, difficult 
to accede to this contention as from the 
statements of fact made above, it appears 
that the petitioner had filed a representa~ 
tion to the Deputy Commissioner and by. 
Annexure 1 the representation had been 
rejected. There is no material on record 
to indicate that the original order of re- 
moval of the petitioner had contained any 
stigma, without giving any opportunity 
to the petitioner to meet the allegations. 
No copy of the petitioner’s representation 
to the Deputy Commissioner has been 
supplied to the court and if by 
Annexure 1 the Representation had been 
answered, the petitioner . cannot make 
any grievance out of it. 


It appears from the orders incorpo- 
rated in Annexures 2 and 4 that the peti- 
tioner was holding a temporary appoint- 
ment and that his services had been ter- 
minated as per terms of his temporary. 
appointment. This was so mentioned by: 
the Commissioner in his order (Annexure 
2) and this was repeated by the Additional 
Member of the Board of Revenue in An- 
nexure 4. The petitioner has not proa 
duced the terms on which he was appoint- 
ed. According to the learned counsel for 
the petitioner, the petitioner was serving 
the Department since the date of his join- 
ing in 1960 and, therefore, his post had 
become a  quasi-permanent post. No 
rule, law or any direction has been shown 
to the court for a conclusion that by 
merely holding his post for a number of 
years the petitioner had attained the sta- 
tus of a quasi-permanent holder of the 
post in spite of the fact that his initial 
appointment was a temporary one, as 
mentioned in Annexures 2 and 4, There- 
fore, it is difficult to hold that any grcund 
has been made out on behalf of the peti- 
tioner for quashing the orders incorpo- 
rated in Annexures 2 and 4. It may be 
mentioned that the Additional Member of 
the Board of Revenue has mentioned in 
Annexure 4 that the Deputy Commis- 
sioner may, however, consider the peti- 
tioner’s case, along with others. in future 
vacancies if the petitioner is eligible and 
found suitable for the same. Thus it is 
clear that the authorities in question are 
not unmindful of the fact that the peti- 
tioner may be re-employed in a suitable 
vacancy if he is found eligible and suit- 
able. It is for the petitioner to take fur- 
ther steps before his employer to obtain 
relief as per directions of the Additional 
Member, Board of Revenue. 

3. No grounds have been made 
out for quashing the impugned orders by 
any writ. In the circumstances, the writ 
application fails and it is dismissed, but 
without costs. 


A. I R. 


S. SARWAR ALL J. :— 4. T agree. 
Petition dismissed. 


AIR 1971 PATNA 284 (V 58 C 64) 
. B. N. JHA, J. 

Harihar Prasad Sah and others, Ap- 
pellants v. Sardar Jodh Singh and others, 
SRAT 

A. F. A. O. No. 262 of 1968, D/- 24-9- 
1970. from order of S. N. Banerji, Dist. 
J., Muzaffarpur, D/- 6-8-1968. 


_ Houses and Rents — Bihar Buildings 
(Lease, Rent and Eviction) Control Act 
(3 of 1947), S. 11 — Defence of non-com- 
pliance with section is barred in execution 
stage of mortgagor’s decree for possession 
of the house under certain conditions. 
(X-Ref: Civil P. C. (1908), O. 21, R. 35 
and S. 11), AIR 1962 Pat 72 (FB) & AIR 
1964 Pat 482, Followed; AIR 1948 Pat 269 
& AIR 1950 Pat 354 & 1959 Pat LR 234, 
Distinguished. (Para 4) 


When the mortgage deed does not 
authorise letting out and a redemption 
suit is brought after the Act impleading 
the monthly tenant of the mortgagee 
claiming specifically possession against the 
tenant also, if the tenant fails to resist 
that suit he will be bound by the decree 


_ therein and will be barred by construc- 


tive res judicata from raising the plea of 

non-compliance with S, 11 during the 

execution of that decree under O. 21, R. 

35, Civil P. C. since he could have raised 

that plea in the suit itself. 

(Paras 4 and 6) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 Pat 482 (V 51) = ~ 
1964 BLJR 507, Jainarayan Sah 
v. Surat Kuer” 

(1962) AIR 1962 Pat 72 (V 49) = 
1962 BLJR 110 (FB), Baijnath 
Prasad Sah v. Ramphal Sahni 6 

(1959) 1959 Pat LR 234 = ILR 39 
‘Pat 262, Hira Lal Gupta v. Brij 
Kishore Prasad Verma 2, 3. 

(1950) AIR 1950 Pat 354 (V 37), 
Bhagwati Prasad Sch v. Radha 
Kishan Sah 3, 5 

(1948) ATR 1948 Pat 269 (V 35) = 
29 Pat LT 217, Mrs. Dharemshila 
Lall v. Bibi Amna 3, 5 

A. C. Roy and Bimal Bhushan Sen, 
for Appellants; Fara Kant Jha and Ka- 
runa Nidhan Keshava, for Respondents. 

JUDGMENT :— The appellants 

brought a redemption suit No. 78 of 1955 

on October 11, 1955 in the Court of First 

Subordinate Judge, Muzaffarpur, against 

the mortgagee Babulal Jiwaraika, respon- 

dent No. 4 and respondents 1 to 3. It 
was alleged in paragraph 13 of the plaint 

that the defendants second party i e. 

respondents 1 to 3 being tenants of de- 
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fendant No. 1 (respondent.No. 4) were 
bound by the terms settled between the 
plaintifis and defendant No. 1 and were 
also bound by the decree of redemption 
to be passed in favour of the plaintiffs 
and. as such, they were impleaded as 
defendants to „avoid future objections. 
In Clause (d) of paragraph 14 of the phunt 
it was prayed that a time be giver to 
the defendants to give up possession of 
the disputed house mentioned in Sche- 
‘dule 1 and on expiry of the time the 
plaintifis be given possession over the 
same. There is no denying the fact ihat 
the redemption suit which was brought 
against the defendants i. e. against the 
respondents of the present appeal was 
also a suit for khas possession. Respon- 
dents 1 to 3 who were defendants second 
party filed written statement in the suit. 

It was alleged that the defendants 
second party had taken settlement of the 
shops on the monthly rental basis from 
defendant No. 1 and were paying rent to 
him. Therefore, they were not necessary 
parties in the suit. No specific plea was 
taken by them in their written statement 
that no decree for possassion coulc be 
passed against them and they could be 
ejected only on the grounds as menticned 
in Section 11 of the Bihar Build_ngs 
(Lease, Rent and Eviction) Control Act 
of 1947 (hereinafter referred to as the 
Act). 
2. It appears that the tenant de~ 
fendants did not contest the suit and the 
suit was decreed against the mortgagee 
defendant on contest and ex parte against 
the other defendants. A preliminary de- 
cree was directed to be drawn up and 
thereafter a final decree followed accorda 
ing to which the defendants were directed 
to deliver quiet ‘and peaceful possession 
of the mortgaged property to the plain- 
tiffs. The appellants levied the execuzion 
of their decree and prayed for delivery of 
khas possession of the mortgaged pro- 
perty. The defendant respondents 1 to 3 
raised objection to the execution of the 
decree before the executing court to the 
effect that they could not be evicted f-om 
the suit premises save and except in exe- 
cution of a decree obtained under the 
provisions of the Bihar Buildings (Lease, 
Rent & Eviction) Control Act. The de- 
cree-holder appellants were only entizled 
to constructive delivery of possession 
under Order 21, Rule 36 of the Code of 
Civil Procedure. In support of their con- 
tention they relied on a decision of this 
court in Hira Lal Gupta v. Brijkishore 
Prasad Verma, (1959 Pat LR 234). That 
plea has succeeded before the two courts 
below. Hence. the decree-holders kave 
come up to this court. 

3. Mr. A. C. Roy, learned counsel 
for the appellants contended that the ten- 
ant respondents 1 to 3 were parties to 
the redemption suit. They filed their 
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written statement in the suit but never 
resisted the claim of the appellants for 
khas possession of the suit premises after 
redemption. They never put forward a 
claim that they being monthly tenants of 
the suit premises could be only ejected 
under the terms and circumstances as laid 
down in Section 11 of the Act. That 
plea they never put forward in the suit 
and that being the position, they cannot 
be allowed to raise that plea at the exe- 
cution stage as it is barred by the prin- 
ciples of constructive res judicata, 

In support of this contention, he 
relied on a Bench decision of this court 
in Jainarayan Sah v. Surat Kuer, 1964 
BLJR 507 = (AIR 1964 Pat 482). On the 
other hand, Mr. Tara Kant Jha, learned 
counsel for the tenant respondents reite- 
rated the objection that as the-e was no 
decree for eviction’ against the tenant res- 
pondents in the manner and under the 
conditions as laid down under Section 11 
of the Act, they cannot be ejected from 
the suit premises: In support of his 
contention he relied on the decisions of 
this court in Mrs. Dharamshila Lall y, 
Bibi Amna, AIR 1948 Pat £69; Bhagwati 
Prasad Sah v. Radha Kishun Sah, AIR 
1950 Pat 354 and (1959 Pat LR 234). 


4, There is no dispuze of the fact 
in this case that the tenant respondents 
were inducted by the mortgagee judg- 
ment-debtor respondent as monthly ten- 
ants in the portions of the suit premises, 
Section 11 of the Act provides that not- 
withstanding anything conteined in any 
contract or law to the contrary but sub- 
ject to the provisions of the Industrial 
Disputes Act, 1947 and to those of Section 
12, where a tenant is in possession of any 
building, he shall not be liable to evic- 
tion therefrom except in execution of a 
decree passed by the court on one or 
more of the grounds as mentioned in 
clauses (a). (b), (c), (d) and ʻe) of Section 
11(1) of the Act. The plea that the ten- 
ants could not be ejected from the suit 
premises and no decree for possession 
against them could be passed, could have 
been put forward as a defence in the suit 
itself. The appellants had clearly prayed 
for a decree for possession against all the 
defendants in the suit. 

As the tenant defendants did not 
resist the suit of the plaintiffs for recovery 
of possession and allowed a decree for 
possession to be passed against them also, 
in my opinion, they cannot be allowed at 
the execution stage to resist the claim of 
the decree-holders for gettiag khas pos- 
session over the suit premises under the 
provisions of Order 21, Rule 35 of the 
Code of Civil Procedure. Under the pro- 
visions of this rule, where a decree is for 
the delivery of an immovable property, 
possession thereof shall be delivered to 
the party to whom it had been adjudged 
or to such person as he may appoint to 


E 
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receive delivery on his behalf anc, if 

necessary, by removing any person bound 

by the decree who refuses to vacate the 

property. Therefore, in terms of the de- 

cree, the executing court has to exezute 

the decree and it is bound to deliver vos- ` 
session to the decree-holder appellants. 

The tenant respondents are bound by the 

decree. 


5. Learned counsel for the res- 
pondents contended that though this plea 
was not taken at the trial stage they can 
be allowed to raise his plea during the 
execution stage and placed reliance on 
the aforesaid three decisions of this court 
as referred to above. It is true that in 
the case of AIR 1948 Pat 269 and in AIR 
1950 Pat 354 the tenants were allowed to 
take the objection that they could be 
only ejected from the suit premises under 
the conditions as laid down in Section 11 
of the Act but it is remarkable to note 
that the decree for ejectment had been 
passed in those cases before the Act came 
into force and on account of the retro- 
spective operation of Section 11 of the 
Act it was held that in spite of the de- 
cree of the Civil Court the tenants could 
not be ejected and the tenants were allow- 
ed to raise this plea in execution of the 
decree on-account of the passing of the 
Act which gave them new rights and 
privileges. 


In the case of (1959 Pat LR 234) 
though the tenant was impleaded in the 
redemption suit against the mortgagee 
but no relief for possession was preyed 
against the tenant defendant. According 
to the terms of the mortgage the mort- 
gagee was authorised to induct a tenant, 
Therefore, if the mortgagee inducted a 
tenant that was binding on the mortgagor. 
In such circumstances though the plea 
that the tenant defendant could not be 
ejected from the suit premises in view of 
the provisions of Section 11 of the Act, 
was not taken at the trial, he was allow- 
ed to resist the claim of the decree-holder 
for possession of the suit premises in exe- 
. cution of the decree for redemption. 

6. In the present case, the mort- 
gagee was not authorised under the terms 
of the mortgage deed to induct a terant. 
In the suit itself, as I have stated akove, 
a claim was made for possession against 
the tenant defendants also. The suit was 
instituted after the commencement of 
the Act. Therefore, the plea that the 
tenants could not be ejected save and ex- 
cept in the manner as laid down in Sec- 
tion 11 of the Act could have been put 
forward in the suit itself. In the instant 
case, the decision in the case of Hira Lal 
Gupta, 1959 Pat LR 234 (referred to 
above) cannot be of any assistance to the 
respondents. 


.Moreover, the decision of a Full 
Bench of this court in Baijnath Prasad 


Ram Ekbal v. 
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Sah v. Ramphal Sahni, 1962 BLJR 110 = 
(AIR 1962 Pat 72 (FB)) lays down that 
the principle of constructive res judicata 
applies in execution proceedings also. It 
was pointed out in that case that even 
when a decree is passed ex parte, it must 
be deemed to have decided against the de- 
fendants those facts which, if raised and 
established, would have induced the court 
to dismiss the suit or to pass a different 
order. Therefore, in my opinion, the 
principle of constructive res judicata is 
applicable on the facts and in the circum- 
stances of this case and the tenant defend- 
ants having not put forward the defence 
that they could not be ejected from the 
suit premises otherwise than in the man- 
ner and conditions laid down in Section 11 
of the Act, they cannot be allowed to 
raise this plea at the execution stage. 

T. A similar question arose in the 
case of 1964 BLJR 507 = (AIR 1964 Pat 
482). The tenant defendants were im- 
pleaded in the redemption suit and de- 
cree was passed in favour of the mort- 
gagor for possession against all the de- 
fendants. The tenant defendants, raised 
a plea at the execution stage that they 
could not be ejected otherwise than under 
the conditions and in the manner as laid 
down in Section 11 of the Act. It was 
held in that case that the tenant defend- 
ants were precluded from putting for- 
ward such objection at the execution 
stage as no such objection was taken in 
the suit itself and the plea was barred by 
the principles of constructive res judicata. 
The case of Hira Lal Gupta. 1959 BLJR 
234 was also considered in this case and 
was distinguished. The present ċase is on 
all fours with Jainarayan Sah’s case, 1964 
BLJR 507 = (AIR 1964 Pat 482) and the 
principle laid down in that ease is appli- 
cable to the facts and circumstances of 
this case. Theréfore, in my judgment, 
the courts below were not right in allow- 
ing the tenant respondents 1 to 3 putting 
forward a claim that they could not be 
ejected from the suit premises. 

8. For the reasons stated above, 
the appeal is allowed with costs through- 
out, the judgment and order of the courts 
below are hereby set aside and the objec- 
tion raised by the tenant defendants is 
dismissed. The appellants are directed to 
be put in possession of the suit premises 
forthwith. 

Appeal allowed. 
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(A) Hindu Law — Joint family — 
Karta — There is presumption -hat 
seniormost member would be regarded as 
karta of joint family. (Para 7) 

(B) Hindu Law — Joint family — 
Partition — Members executing partition 
deed — Admission by members in deed 
that there has been division between 
them and their shares have been deftned 
as stated in deed — Deed held conziu- 
sively established severance of joint sta- 
tus of members. (Para 8) 

(C) Hindu Law — Joint family — 
Partition — For separation division of 

(Continued on Column 2) 
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property by metes and bounds not neces- 
sary — There must be unequivocal decla- 
ration by member to show that he sepa- 
rated from rest of family — Declaration 
need not be communicated io all remain- 


ing members. (Para 8) 
Janeshwar Singh, S. B. N. Singh, 
Umashankar Singh, Surendra Kumar 


Singh and Arun Kumar Singh, for Appel- 
lants; Janardan Sinha, Shok Haran Singh 
and Raghubans Narayan Singh, for Res~ 
pondents. 

JUDGMENT:— The following genea- 
logical table will show the relationship 
between the parties:— 


PEREAT RAI 





| 
Jadu Rai 
= Most. 
Jashoda Devi 
os 18) 


Shiwkn Rai 


| 
Ragho Rai 
(deft. 1) 


l | 
Gisha Rai Bhawan Rai 


(deft. 2) 





| 
| ‘Birija Rai 
(deft. 9) ` 


Ramgilash Rai 
(deft. 11) 


Kameshwar Singh ° 
| (deft. 12) 


Nathuhi Rai 
et 4) 


I 
Ramekbal Rai 
(deft. 3) 


Jaiméngal Rai Mundrika Rai 
(deft. 7) (deft. 6) 

The defendants first party only con- 
tended that the genealogical table as 
given is incomplete inasmuch as Mossamat 
Anho Kuar alias Ramdasi Kuar widow of 
Bhawan Rai is not shown and also zhat 
Ramayan Rai is not shown as the adopted 
son of Bhawan Rai, but he has keen 
shown in the branch of Shiwan Rai. In 
view of the subsequent conduct of the 
defendants first party by giving up the 
consideration of the fact that Ramayan 
Rai (defendant No, 5) was adopted by 
Bhawan Rai, the above genealogical table 
may be taken to be the admitted genea- 
logical table of the parties. It will show 
that defendants Nos. 9 to 13 belong to the 
branch of Jadu Rai who are defendants 
second party in the suit, and defendants 
1 and 2 are the brothers of Jadu Rai and 
defendants 3 to 8 are the descendants of 
Shiwan Rai, the fourth brother of Jadu 
Rai. There is no dispute now that so far 
the line of Bhawan Rai is concernec, it 
became extinct and the joint family pro- 
perties devolved on the four sons of Hari 
Karan Rai. There is also no dispute -hat 
if there would have been a partition, de- 
fendants second party would be entitled 
to the remaining 3/4th share in the pro- 
perties, i 


I 
Shankar Rat 
(deft. 10) 





J 
Ramayan Rat 
(deft. 5) 


Child name, not 
known (deft. 8) 


2. According fo the case of the 
plaintiff, there was severance of status in 
the joint family of the defendants about 
20 to 25 years ago, and according to the 
case of the defendants second party seve- 
rance took place about 15 to 16 years ago, 
but the parties were cultivating the lands 
separately according to their convenience 
i. e. the defendants second party were 
cultivating about 1/4th land of the family 
and defendants first party to the extent 
of the 3/4th share. Since there was no 
partition by metes and bounds, there was 
an amicable partition of the joint family 
properties by a deed of partition dated 
the 28th February 1955 (Ext. A-1). In 
the deed of partition two Schedules of 
the properties were prepared, namely. 
‘Ka’ and ‘Kha’. Schedule ‘Ka’ properties 
were given to the defendants second 
party. in their entire 1/4th share and 
Schedule ‘Kha’ properties in respect of 12 
annas share were given to the defendants 
first party. The plaintiff alleges that she 
purchased the entire 1/4th share proper- 
ties of the defendants second party by 
virtue of a registered sale-deed dated the 
9th July 1962 (Ext. 3) and shereafter she 
came in cultivating possession of the pro- 
perties mentioned in Schedule 2 of the 
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plaint, but subsequently there was appre-. 
hension of a breach of the peace resulting 
in a proceeding under Section 144 of the 
Code of Criminal Procedure, which was 
decided against the plaintiff and asa 
result of which the defendants first party 
dispossessed the plaintiff from the suit* 
land on the 31st of August, 1962, and 
- hence she filed the suit under appeal on 
the 22nd September, 1962, primarily for 
- declaration of title and recovery of pos- 
session in respect of Schedule 2 proper- 
ties. In the alternative she prayed that 
if the partition between the defendants 
first and second parties was not establish- 
ed then ‘a’ separate takhta of 1/4th share 
of the defendants second party be carved 
out and thereafter possession through 
Court over the said 1/4th share may be 
given to her. ; 


3. The dereudants second party 
filed their written statement and sup- 
ported the claim of the plaintiff. They 
stated in paragraph 13 of their written 
“statement that they had sold away their 
entire properties allotted to them by the 
partition-deed dated the 28th February, 
1955, and if it was not established that 
there had been partition, a fresh parti- 
tion may be made by allotting their Math 
share takhta to the*takhta of the plaintiff, 
ie., the plaintiff's 1/4th share of the pro- 
perties mentioned in Schedule 1 of the 
plaint. 


4, The real contest was made by 
defendants first party. Their claim was 
that the partition deed dated ` the 28th ` 
‘February 1955 was only a paper transac- 
tion and it- was invalid because defend- 
ants 3 and 5 did not join the document. 
They alleged that the parties were still 
joint in mess and properties. There was 
no severance in the joint family status 

and as such the defendants second party 

had no right to sell away 1/4th share to 
the plaintiff. It-was also contended that 
as the plaintiff was a purchaser of a speci~ 
fic property, she had no right to bring a 
suit for partition. It was also stated that 
the joint family was very much involved 
In debt and there could not be partition 
unless the defendants second party were 
also burdened with the proportionate 
share in the joint family debt. On the 
aforesaid grounds, they contested the 
suit of the plaintiff. . 


5. The parties filed both oral dna 
documentary evidence in the case. Ona 
consideration of the evidence, facts and 
circumstances of the case, the learned 
Additional Subordinate Judge held that 
there had been a disruption in the family 
of the defendants, at least on the date 
when the partition-deed (Ext. A-1) was 
executed. He held that the partition- 
deed was binding on the defendants, but 
in his opinion, the partition-deed could 
not be a valid document of partition be- 


Ram Ekbal v. 


family status of the defendarts. 
‘ly:he contended that as 


- Rai (defendant No. 4) representing 
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cause there was no provision for the pay- 
ment of the joint family debt. Therefore, 


it was held that though the defendants. 


first and second parties were separate 
in status, but the properties remained 


joint. Hence, a decree for partition of: 


iih share of the defendants second party 
was passed directing therein that a sepa- 
rate takhta in respect of i/4th share 
should be carved out in favour of the de- 
fendants second party and the plaintiff, 
and joint possession be delivered to them, 
and, accordingly, a preliminary decree for 
partition of 1/4th share was passed. 
Hence, the defendants first party have 
come up to this Court. 


6. Learned counsel fcr the appel- 
lants reiterated the contentions which 
were raised by the defendants first party 
in the court below. He conzended_firstly 


` that the parties were still joint and there 


had not been any severance in the joint 
Second- 
the defendants 
second party were members of the joint 
family with the defendants first party, 


_they could not convey lands to the plain- 


tiff. Thirdly he urged that the plaintiff 
being a purchaser of a specific portion of 
the lands, she could not briag a suit for 
partition of the entire joint family pro- 
perties and lastly the cortention was 
that the defendants second party were 
liable for the joint family debt and there 
was no provision made in the judgment 
for the division of the encumbrances pay- 


able by.the joint family of the defend- ` 


ants. 

te 2 
the contentions: raised by the Iéarned 
counsel for the. appellants. The learned 


‘Additional Subordinate Judge found that 


the deed of partition (Ext. 4-1) was duly 
executed’ by the parties concerned. Thera 
was no fraud or misrepresentation. In 
this Court no attempt has been made to 
show that: the partition-deed (Ext. A-1} 
has been procured by the defendants 
second party by some fraud or misrepre- 
sentation. It is true ‘that defendants 3 
and 5 had not joined the partition deed, 
but the document shows tha: it was duly 
executed by Ragho Rai (defendant No. 1), 
Gisa Rai (defendant No. 2) and Nathuni 
the 


branch of Shiwan Rai. According to the 


case of the defendants secord party as 


well as the plaintiff, Ragho’ Rai (defend- 
ant No. 1) who was the seniormost mem- 


It is difficult for us to accept 


ber in the family was:the zarta of the - 


joint family. On the ‘other hand, it was 
alleged by the defendants first party that 
Ram Ekbal Rai (defendant No. 3) was the 
karta of the joint family as Ragho Rai 
(defendant No. 1) had become old. There 
isa presumption that senior-nost member 


would be regarded as karta of the joint. 


family. Nothing has been brought on the. 
record that Ragho Rai poesemdeast No. 1) 
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was not the karta of the family. — We 
must, therefore, hold that Ragho Rai ide- 
fendant No..1) was the karta of the joint 
family of the defendants before partition. 


8, In the partition-deed (Ext. A-1) 
all the branches are properly represerted. 
Hence notwithstanding the fact that de~ 
fendants 3 and 5 did not join the perti- 
tion-deed, in our opinion, the document is 
a good document of partition and it is 
binding on the parties. The learned 
Additional Subordinate Judge has eld 
that there is no provision in the partition- 
deed for payment of the pre-partition 
joint family debt, and, therefore, it could 
not be regarded as a valid documen: of 
partition. It is not necessary for us to 
pronounce our opinion on this point since 
the plaintiff-respondent has not challeng- 
ed this finding. The position now is that 
there is a document of partition showing 
the shares of defendants second part¥ ag 
1/4th and that of defendants first party as 
3/4th in the properties. This shows that 
by this document at least there has been 
a division of the rights of the two. sets of 
the defendants’ family in the joint family 
properties. This amounts to severanc> in 
the status. The learned Subordinate 
Judge was right in holding that this docu- 
ment conclusively establishes that there 
was a severance of joint status of the de- 
fendants second party on the one kand 
and the defendants first party on the 
other on the February 28, 1955 when the 
partition-deed (Ext. A-1) was executed. 
Learned counsel tried to show that as 
this document was only a paper transac- 
tion and parties did not come in posses~ 
sion according to the shares allotted to 
them, this document could not be a proof 
of the severance of the joint family sta 
tus. It is true that this document alone 
could not be regarded as proof of perti- 
tion, but in this document there is an ad- 


mission by the parties that there has keen. 


division between the defendants second 
party and the defendants first party and 
the share of defendants second party was 
to the extent of 1/4th. The admission 
is the best proof of the matter stated. It 
was for the defendants first party to kave 
brought on the record the circumstances 
to show that in spite of Ext. A-1, the par~ 
ties remained joint and that there was no 
severance in the status. This case of 
the appellants is demolished by their own 
document, namely, a mortgage-deed (=xt, 
E) dated the 17th June 1958, which was 
executed by Ragho Rai (defendant Nc 1) 
and Nathuni Rai (defendant No. 4) by 
creating a third mortgage for a sum of 
Rs. 550/- on the joint family proper-ies. 
If the parties were joint, then defencant 
No. 9 would have also joined this dccu- 


ment. Therefore, this clearly shows that 
In 1958, the parties were not dealing 
jointly, but were dealing separatzly. 


It is true that the Revenue Courts re- 
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fused to mutate the names of the defend- 
ants second party in respect of the lands 
allotted to them in the partition-deed 
(Ext. A-1), and the survey authorities 
also did not act on it, but it cannot be 
said that before the institution of the 
suit the parties were joint. Ext. G, the 
Order-sheet of mutation case shows that 
a petition was filed by defendants second 
party before the Revenue Court on the 
17th Jan., 1961 for mutation of their names 
in respect of the lands allotted to them by 
the partition deed. This was contested by 
the. defendants first party, and the prayer 
for mutation was refused or the Ist Sep- 
tember 1961. This clearly shows that at 
least on the 17th January 1961, the de- 
fendants second party had shown their 
intention to the defendants first party 
that they had separated from the defend- 
ants first party, and on the basis of the 
partition-deed they asserted their title 
and possession in respect of the proper- 
ties allotted to them under Ext. A-1. Be-- 
fore the survey authorities also, the de~ 
fendants second party tried to get sepa- 
rate entries recorded in respect of their 
properties on the 2nd June 1962. This 
was also contested and opposed by the 
defendants first party resulting in the 
refusal of the entry of the names of the 
defendants second party in respect of the 
lands allotted to them under the partition 
deed (Ext, A-1). It is well settled under 
the Hindu Law that for the ‘nurpose of 
separation, it is not necessary that the 
properties should be divided by metes and 
bounds. There must be an unequivocal 
declaration of intention of the person to 
show that he separated from the rest of 
the family. It is also not necessary that 
declaration should be communicated to all 
the remaining members. In this case the 
partition-deed (Ext. A-1) along with the 
mutation and the certificate cases clearly 
show that the defendants second party 
had in unequivocal terms expressed that 
they were separate from the defendants 
first party. Therefore,.it must be held 
that before the defendants second party 
executed the registered sale deed in fa- 
vour of the plaintiff on the 9th July, 1962, 
they were separate in status at least from 
the defendants first party and as such 
they had every right to sell away their 
interest in the joint family properties to 
anybody they liked. On a consideration 
of the aforesaid facts, circurnstances and 
evidence, we are of the opinion that after 
the execution of the partition-deed (Ext. 
A-1), the parties were not dealing jointly 
with the properties in question rather 
the defendants second party and the de- 
fendants first party were dealing sepa- 
rately, and the defendants second party 
were asserting their separate title and 
possession in. respect of the lands allotted 
to then. Therefore, in our opinion, the 
learned Additional Subordinete Judge was 
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tight in holding that the defendants 
second party were separate from the de- 
fendants first party and they had full 
right to dispose of their interest in the 
joint family properties and as such the 
sale deed (Ext. 3) dated the 9th July, 
1962 in favour of the plaintiff is a valid 
document conferring title on the plaintiff. 


9. There is no substance in the 
contention raised by learned counsel for 
the appellants that the plaintiff is only 
a purchaser of some specific portion of the 
properties. The sale-deed (Ext. 3) in 
favour of the plaintiff clearly shows that 
the entire interest of the defendants 
second party in the joint family proper- 
ties representing the lands mentioned in 
Schedule: 2 of the plaint was sold to the 
plaintiff. From the construction of the 
document it is clear that the plaintiff did 
not purchase only a bigha or two of the 
joint family lands; rather she purchased 
the entire interest of the defendants 
second party which is also supported by 
the defendants second party in paragraph 
13 of the written statement. Therefore, 
in our opinion, the defendants second 
party sold their entire 1/4th share in the 
joint family properties, and, as such the 
plaintiff, as a purchaser, is entitled to 
bring a suit for partition. 


10. Lastly learned counsel zon- 
tended that the learned Additional Sub- 
ordinate Judge, did not make any specific 
provision regarding the liability of the 
defendants second party, and consequent- 
ly of the plaintiff, in regard to the joint. 
family debt. It is true that in so many 
clear words in the judgment there is ne 
provision in regard to payment of the 
joint family debt. but cn a perusal of the 
judgment it is clear that the learned 
Additional Subordinate Judge took into 
consideration the joint family debt also. 
‘As there was no provision in the parti- 
tion-deed (Ext. A-1) for payment of the 
pre-partition joint family debt, the parti- 
tion-deed, according to the learned Addi- 
tional Subordinate Judge, was not a valid 
document and as such it could not be re- 
garded a deed of partition so far as allot- 
ments are concerned. The parties admit- 
ted before us that at the time of the pre- 
paration of the final decree, the pleader~ 
commissioner has taken into consideretion 
about the payment of the joint family 
debt and encumbrances also have been 
divided between the parties. A final de- 
cree has, accordingly, been prepared 
which is now the subject-matter of the 
appeal in First Appeal No. 108 of 1967. 
Therefore, it cannot be said now that the 
learned Subordinate Judge has not made 
specific provision regarding the payment 
of the pre-partition joint family debt. 
We have called for the records of First 
Appeal No. 108 of 1967. and-from it, it is 
clear that at the time of the preparation 
of the final decree, the learned Additional 
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. judice any of the parties and was 
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Subordinate Judge has taken into consi- 
deration the joint family debt and a pro- 
vision has been made for payment of the 
debt by the parties. Therefore, it cannot 
be said that because there has not been 
specific mention about the payment of 
the joint family debt in the judgment, 
the appellants have been prejudiced in 
any way thereby. 

WL The plaintiff-respondent has 
also filed a cross-objection in this case 
claiming therein mesne profits as well as 
costs, but at the time of argument of the 
appeal, learned counsel appearing on be- 
half of the plaintiff-respondent did not 
press the cross-objection. The cross-ob- 
jection is, accordingly dismissed. 


12. For the reasons stated above, 
the appeal fails and is dismissed with 
costs. The judgment and decree of the 


court below are hereby affirmed. 
Appeal dismissed. 
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Ram Bachan Singh, Petitioner v. 
Doma Singh and others, Opposite Party. 
. Civil Revn. No. 438 of 1969, D/- 27-4- 
1970, from order of Manoranjan Sahay 
Vern, ist Addl. Sub-J., Arrah, D/- 31-1- 
Civil P. C. (1908), O. 41, R. 25 and 

S. 151 — Remand on a point not specifi- 
cally raised in trial court is not improper 
where it arises from pleadings of the 
parties. T 
Thus where both the parties had pro- 
duced genealogical tables in a title suit 
and the question of relationship of par- 
ties to the deceased was not only relevant 
but was necessary to be decided for short- 
ening litigation it was held that remand 
on such a question was not likely to pre- 
not, 
therefore, improper. (Paras 4, 7) 
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Rash Bihari Singh and Rana Pratap 
Singh, for Petitioner; Lakshman Saran 
Singh, Ram Kumar Sharma (for Nos. 1 to 
3) and Mrs. Sudha Rani Jaiswal (for No. 
4), for Opposite Party. 

ORDER :— This application in revi- 
sion by the sole petitioner „who was de- 
fendant No. 1 in the trial court, is direct- 
ed against the judgment and decree of 
the appellate court in Title Appeal No. 
136/69 of 1962/64 setting aside thos of 
the trial court passed in Title Suit Na. 19 
of 1961 and -remanding the suit to the 
trial court for fresh decision in accord- 
ance with law and in the light of the 
observations made by the appellate court 
in its judgment. 

2. In order to appreciate whether 
‘fit was a fit case ‘for remand.or nct, it 


will be necessary to set out facts in tief.. . 


Opposite party Nos..1 to 3 instituted the 
said title suit in the court of Munsif, 
Arrah, for declaration of title and re- 
covery of possession over half shar2 in 
4.66 acres of land fully described at the 
foot of the plaint impleading Ram Bachan 
Singh, the petitioner, as defendant No. 1 
and petitioner’s wife Shyam Sundar Euer 
(since dead) as defendant No. 2, Kesho 
Singh, minor son of: petitioner as defend- 
ant No. 3 who is opposite party Nod. 4 
placed under.Deputy Registrar Guardian 


Advocate, Sakaldip Singh, opposite party ` 


No. 8 as defendant No. 5, Jagdish S:ngh 
opposite party No. 9 as defendant Nob. 6 
and one Rajlila Singh as defendant No. 4 
who died during the pendency of the 
suit. In the suit the plaintiffs inter alia 
sought reliefs that it be adjudicated and 
declared that the disputed kasht land be- 
longed to them and they had full title 
to the disputed land whereas defendants 
T to 4 had no concern with the suit “and 
and those defendants neither had any 
title nor possession over it. They fur-her 
prayed that on adjudication the posses~ 
sion of the disputed land be decreed in 
their favour. Defendant No. 4’s legal 
heirs, namely, Lakhan Singh, oppcsite 
party No. 5 was substituted as defendant 
No. 4(a), Lakhandeo Singh, opposite party 
No. 6 was substituted ` as defendant No. 
4(b) and Sarba Singh opposite party No. 7 
was substituted as defendant No. 4(c). It 
may be noted that defendant Nos. 1 =o 4 
were impleaded as defendants first party 
whereas defendants’5 and 6 were im- 
pleaded as defendants second party. In 
the plaint the plaintiffs gave "genealogical 
table showing that they were sister’s 
sons of Rajlila Singh and they claimed as 
such in the plaint. The defendants in 
their written statement denied the genea- 
logy and they set out a separate genea- 
logical table showing - that the plaintiffs 
are phuphera cousins of Rajlila Singh, the 
deceased. 

On the pleadings of the parties, vari- 
ous issues were framed by the trial court 
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-the suit land and, therefore. 


“not in accordance with law. 
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of which two are important and relevant 
for consideration of this application. They 
are: 

1. Have the plaintiffs got their alleg- 
ed subsisting title to the suit land? 


2. Are the plaintiffs entitled to a 
decree for recovery of possession? 
The contesting parties to the suit adduc- 
ed evidence in support of their respective 
cases, The trial court on se two issues 
decided against the plaintiffs holding that 
they failed to establish their title over 
they were 
not entitled to any decree for recovery of 
possession over the same. It further held 
that it was not necessary in the suit to 
decide as to whether the plaintiffs were 
sister’s sons or phuphera cousins of Raj- 
lila Singh, as the matter might have to 
be gone into in some other suit for the 
properties left behind by Rajlila Singh. 
It also held that-similarly it was not 
necessary to decide anything with res- 
pect to the will (Ext. C) alleged to have 
been executed by ‘Rajlila Singh in favour 
of defendant No. 3. 


3. Aggrieved by the said judg- 
ment and decree of the trial court,- the 
paintiffs (opposite party Nos. 1 to 3) pre~ 
ferred an appeal which was heard by the 
first Additional Subordinate Judge who 
after hearing the parties passed the im- 
pugned order, the relevant portion of 
which reads as: 

Mres I allow the appeel. The judg- 
ment and decree of the court below are 
hereby set aside and the suit is remanded 
to, the court below for fresh decision ac- 
cording to law, in the light of the obser- 
vations given‘ above. The lower court 
will give opportunity to the parties to 
adduce further evidence on pe point of 
genealogy if they so like.. 

Hence this revision. 

4. Mr. Rash Bihari Singh, learned 
counsel appearing on behalf of the peti- 
tioner, assailed. the impugned order and 
contended that ‘the learned Subordinate 


-Judge erred in passing the said remand 


order. He submitted that whether the 
plaintiffs are sister’ s sons of Rajlila Singh 
or phuphera cousins was beyond the 
scope of the suit, and those maczters were 
not specifically raised in the pleading. In) 
the absence of such ‘assertions; no specific 
issues could have been framed by the trial 
court in the said” suit. Therefore, re- 
mand by the appellate court for giving 
a finding on the basis of the question whe- 
ther the plaintiffs were sister’s sons of 
deceased Rajlila Singh, is not valid and 
In support 
of his contention he relied on a decision 
in Kanda v. Waghu, AIR 1950 PC 68. 
He drew my attention to paragraph 11 of 
the said judgment at page 69 which is to 
this effect:— 

“Their Lordships agree with- the 
learned Judges of the High Court that 
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the District Court erred in framing the 
mew issue and in sending the case back 
to the trial Court for further hearing. 
As already indicated the question embodi- 
ed in the additional issue was not raised 
in the pleadings. The appellants founded 
their claim on the ground that the land 
was ancestral and it was on that ground 


that they challenged the right of the- 


widow to make the gift. Not once during 
the proceedings in the trial Court did 
. they suggest that even if the land was 
found to be non-ancestral, the widow 
would still be incompetent to dispose of 
it. In Eshenchunder Singh v. Shama- 
churn Bhutto, (1866) 11 Moo Ind App 7 
at p. 20 = (6 WR 57) (PC) Lord West- 
bury described it as an absolute necessity 
that the determinations in a cause should 
be founded upon a case to ‘be.found in 
the pleadings or involved 
with the case thereby made. The course 
decided upon by the learned District 
Judge offended against this principle and 
their Lordships consider that -he _ was 
rightly :overruled.” ` 


He urged that in the instant case also the 
-plaintiffs have not claimed title over the 
disputed land on the ground of inherit- 
ance from defendant No. 4 who died sub- 
sequent to the filing of their plaint. 
Thereafter the plaintiffs -did not amend 
the body of the plaint to-indicate that 
they were claiming title -also on the 
ground of inheritance from defendant No. 
4 who died subsequent to the filing of the 
suit. He argued that the plaintiffs simply 
filed the substitution application dated 
5-5-61 in order to substitute the ‘heirs of 
the deceased. In that also:they did not 
claim any right on the ground of inheri- 
tance from deceased defendant No: 4: By 
reference to serial No. 8 of order sheet 
dated 6-5-61 in the said title suit, he con- 
tended that the plaintiffs were allowed to 
amend their plaint with regard to their 
substitution petition alone, ie, to the 
extent of the names of the parties bring- 
ing out the heirs of 
Singh, defendant No. 4. He submitted 
that no doubt both parties in their plead- 
ings had givert two different genealogical 
‘tables; plaintiffs in order to show that 
they were sister’s sons’ of deceased Raj- 
lila Singh, whereas 
that the plaintiffs were merely phuphera 
counsins of Rajlila Singh: According tó 
him those were not enough materials from 
the trial court to have framed issues on 
that point. They were also not encugh 
for the parties to have Jed any evidence 


on that point as well. In that view of the’ 


matter learned counsel submitted that 
the said remand 
been passed by. the appellate court and 


the same is vitiated. 


5. It is true that I myself have 
relied on the above observations made by 
their Lordships in ATR 1950 PC 68 (supra) 
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in or consistent : 


‘in sending the case back 


deceased Raijlila. 


defendants to show - 


order: could not have. 


ALR. 


in Civil Revn. No. 823 of 1969 decided on 
the 31-3-1970 (Pat) but in my opinion, 
the facts in both of those cases were dif- 
ferent from the one in the instant case. 
In the Privy Council case the District 
Judge, as an appellate court, agreed with 
the Subordinate Judge’s finding that the 


‘land was not ancestral, but he held that 


the parties were. aggrieved by the custom 
in the matter of alienation, and he sent 
the case back to the trial court for deci- 
sion on a further issue, which he: framed 
in the following words:— 


“The land in the suit kiii been 


found to be non-ancestral, do the collate- 


rals exclude the. daughter’s son according 
to the custom of the parties -and ‘is the 
gift, therefore, invalid?” 

In that-case there were no materials on 
the record which would havé. given “rise 
to the framing of such an issue, as pro- ` 


“vided under Order 14, Rule 3 of the Code. 


In that- view of the matter their Lord- 
ships agreed with the learned Judges of 
the High Court that the District Court 
had erred in framing the new issue -aand 
to the trial 
court for further hearing. In Civil Revn. 
823 of 1969 (Pat) also the plaintiff had 
not raised any plea for setting aside the 


` sale on the ground of fraud; nor he had 


placed any material on the record before 


‘the trial court to: enable the parties to 


lead evidence on that point. In that 
view of the matter relying on the obser- 
vations made in the Privy Council case, 
I held that the appellate court had erred 
in remanding the case to the trial court - 
for further hearing. 


6. In the instant case, as mention~ 
ed earlier, the plaintiffs in their plaint 
gave genealogical table, and they claimed 
to be the sisters son of Rajlila Singh, 
whereas the defendants in their written 
statement stated that the genealogical 
table given by the plaintiffs was not cor- 
rect. Therefore, the defendants in their 
written statement gave genealogical table 
and asserted that the plaintiffs were phu- 
phera’ cousin of Rajlila Singh, defendant 
No. 4. The parties further adduced ‘evi- 
dence on that point as to whether the 
plaintiffs were sisters son of Railila 
Singh or his phuphera cousins. By- peti- 


‘tion’ dated 5-5-61 the plaintiffs intimated 


to the court that defendant No. 4 was 
dead ‘and they prayed that the name of 
Rajlila Singh, defendant No. 4, might be 
expunged and the plaintiffs and defend- 
ants 5 and 6 and Lakhan Singh. Lakhan- 
deo Singh and Sarwa Singh might be de- 
clared as heirs of defendant No. 4, and 
the suit be allowed to proceed. ‘By order 
dated 6-5-61 the. eee as prayed 
was allowed. 


It may be recalled that the plaintiffs, 
in the suit, sought as one of.the reliefs, 
an adjudication and declaration that the 
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disputed kasht land belonged to them, 
aand they had full title over the dispu-ed 
Jand, whereas defendants 1 to 4 had no 
concern with the suit land; nor they kad 
any title over it. One of the issues fram- 
ed in the suit was, as mentioned earlier, 
“Have the plaintiffs got their alleged sub- 
sisting title to the suit land?” It is fairly 
established that a court may. take notice 
of events which have happened since zhe 
institution. of the suit, and may afford 
relief to the parties on the basis of che 
altered conditions in cases where it is 
shown that the- original relief claimed kas, 
by reason of subsequent changes of ~he 
circumstances, become ~ inappropriate or 


that it is necessary to base the decision - 
of the court on the altered circumstanzes- 
in order to shorten litigation or to do’ 


complete justice between the parfies 
(vide Isari Tiwari v. Bindeshwari Pandzy, 
AIR 1951 Pat 318). 


In the instant - case, therefore, ‘the 
court ought to have taken into consideza~< 
tion the fact regarding the death of de- 
fendant No. 4 which took place after the 
institution of the suit and the court ought 
to have given finding whether the pla_n- 
tiffs had title to the land in the suit being 
sister’s sons’ of Rajlila Singh. It was 
- necessary for the trial court~also to g-ve 
a finding as to what would be the eff=ct 
of the claim of the plaintiffs-due to the 
death of Rajlila Singh. The principle re 
quiring a court to take notice of events 
which have happened subsequent to fhe 
institution of the suit, is emphasised þe- 
cause it shortens litigation and it aso 
enables the court to: do complete just_ce 
between the parties. In the present: case, 
the issue quoted above as framed by the 
court as well as the relief sought by the 
plaintiffs are wide enough to include 
findings contained in the remand . ord=r. 


It is equally well established that ‘uncer’ 


Section 151 of the Code an appellate court 
has inherent power ex debito justitiae to 
remand a case for retrial. Besides, in 
this case: as mentioned by the appellate 
court, the parties also adduced eviderce 
on the point whether .the plaintiffs ere 
sister’s sons of Raijlila Singh or his pku- 
phera cousins; In that view of the mat- 
ter no question’ ‘of prejudice to the defer-d- 
ant-petitioner arises due to the said re- 
mand order. ‘Thus, the petitioner canrot 
contend that in the absence of specific 
issue he was in any way misled. 


In Nagubai Ammal v. B. Shama Rao, 
ATR 1956 SC 593 it was observed at p. 
598 that the evidence let in on issues >n 
which the parties actually went to trial 
should not be made the foundation tor 
decision of another and different issue, 
which was not present to the minds of 
the parties and on which they had no cp- 
portunity of adducing evidence. But that 
rule has no application to a case where 
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the parties go to the trial with knowledge 
that a particular question is -in issue, 








though no specific issue has been framed 


thereon, and adduce evidence relating 
thereto. Similarly in Bhagwati Prasad v. 
Chandramaul, AIR 1966 SC 735 it. was 
observed that if a plea was not specifically 
made, and yet it is covered by an issue 
by implication, and the parties knew that 
the said plea was involved in the trial 
then the mere fact that the lea was not 
expressly taken in the pleadings, would. 
not necessarily disentitle a party from 
relying upon it, if it is satisfactorily prov- 
ed by evidence. The general rule no 





‘doubt is that the relief should be founded 


on pleadings made by the parties. But 
where the substantial matters relating to 
the title of both parties to the suit are 
touched, though indirectly or even ob- 
scurely, In the issues, and evidence has 
been led about them, the argument that 
a. particular matter was not expressly 
taken in the pleadings - would be purely 
formal. and technical and cannot succeed 
in every case. 


7. In Kedar Lal Seal v. Hari Lal 
Seal, AIR 1952 SC 47 their Lordships 
while considering the provisions contain- 
ed under Order 6, Rule 2 of the Code on 
the point of construction of pleadings, 
observed that the court would be slow 
to throw out a claim on a mere techni- 
cality of pleading, when the substance of 
the thing is there and no prejudice is 
caused to the other side, however clum- 
sily or inartistically the plaint may be 
worded. In any event, it is always open 
to a Court to give a plaintiff such general 
or other relief as it deems just to the 
samie extent, as if it had.been asked for, 
provided that occasions’ no prejudice to 
the other side beyond what can be com- 
pensated for in costs. In the instant case, 
although in the plaint the plaintiffs have 
not claimed any specific relief for decla- 
ration that they are sister’s sons of Raj- 
lila Singh, they have given therein the 
genealogical table and have claimed to be 
the sister’s sons of Rajlila Singh. On the 
other hand, in the written statement, as 
mentioned earlier, the defendants stated 
that the genealogical table given by the 
plaintiffs was not correct and they gave 
another genealogical table asserting there- 
in that the plaintiffs were phuphera cou- 
sins.. Therefore, in my opinion. there 
was enough material on the record to give 
findings by the trial court as directed by 
the appellate court. In my view, in the 
instant case. there would be no prejudice 
caused to the petitioner. On tke con- 
trary, those findings will shorten the liti- 
gation between the parties, Judged from 
all aspects, I am unable to accept the con- 
tentions put forward on behalf of the 
petitioner. I do not find any flaw in the 
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pap eR ee order which has got to be up- 


~ & In the result, the impugned 
judgment and decree of the appellate 
court are upheld and the application is 
dismissed. In the circumstances of the 
case, however, there will be no order as 
to costs, 

Application dismissed, 
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S. C. MISRA, C. J.. AND 

K. B. N. SINGH, J. i 
Chandra Deo Prasad Verma, 
tioner v. The Vice-Chancellor of Magadh 

University and others, Respondents. 
Civil Writ Jur. Case No. 1250 of 1969, 

D/- 8-5-1970. 

; (A) Education —.Magadh University. 
‘Act (4 of 1962), S. 27 — Statute framed 
under S. 27, statute Ch. 13, Art. 4 — 
Model rules of business framed by Syndi- 
cate of Magadh University Rr. 6, 8 — Vio- 
lation of rule is violation of statuies — 
Resolution of Governing body of a col- 
lege suspending its principal without there 
being that item on agenda for meeting — 
Resolution..is in clear violation of proviso 
to R. 8 — Such resolution is liable to be 
quashed by University. (Paras 9, 11, 12) 


(B) Education — Magadh University 
‘Act (4 of 1962), S. 27 — Statutes framed 
under S., 27, statute Ch. 13, Art. 13 — 
Suspension of governing body of college 
without issuing a show cause notice is not 
illegal —- There is no violation of princi- 
ple of natural justice. (Para 18) 

(C) Education — Magadh University 
‘Act (4 of 1962). S. 27 — Statute framed 

” under S. 27, statute Ch. 13, Arts. 3(4) and 
18 — Appointment of ad hoc committee 
under Art. 3(4) for certain college — 
Seizure of relevant and necessary docu- 
ments for making them available to ad 
hoc committee for smooth running of col- 
lege is not illegal — Im view of Art. 18, 
Syndicate has also power to issue direc- 


tions in regard to operation of college 
funds. (Para 22) 
Basanta Chandra Ghose, Shyama 


Prasad Mukherjee, and Mahendra Singh, 
‘for Petitioner; Ramanda Sinha, Man 
Mohan Jageshwar Prasad Sinha, for Res- 
pondents. 

K. B. N. SINGH, J.:— The petitioner 
has filed this writ application for quash- 
ing a resolution of the Syndicate of the 
Magadh University dated the 17th May, 
1969 (Annexure ‘4’) ene ‘tthe Gov- 
erning Body of the G. Collége, Ram~ 
bagh, and annulling the tine of suspen- 
sion of the Principal of the College (Res- 
pondent No. 5), passed by the Governing 
Body, and suspending the Governing Body 
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Peti-. 
S affiliated to the latter University. 
averred in the application that on the 


-members to hold the 


ALR. 


and appointing an ad hoc committee in 
its place. ; 

2. The petitioner, in the writ ap- 
plication, claimed. to be the founder 
Secretary of the G. J. College, Rambagh, 
Bihta, in the District of Patna (herein- 
after referred to as the College), and to 
be a member of the Governing Body, 
nominated by the Syndicate of the 
Magadh University, whose term of office 
as a member of the Governing Body is 
to be valid up to May, 1971. The College 
was established in 1958 and admitted to 
the: then Bihar University in the year 
1959. Subsequently, when the Magadh 
University came into existence, it ae 
t is 


19th April, 1969, an emergent meeting of 
the Governing Body was held to consider 
the present affairs of the College and the . 
petitioner informed the Governing Body, 
as per his written report (Annexure ‘1’), 
about serious lapses on the part of the 
Principal Awadhesh Kumar Sinha (Res- 
pondent No. 5), which had caused serious 
deterioration in the administration of the 
College. 

It was alleged by the petitioner that 
the Principal indulged in mismanagement 
of the affairs. of the college, permanent 
and temporary misappropriation and un- 
authorised diversification of funds, falsi- 
fication and suppression of accounts, cri- > 
minal breach of trust and insubordination, 
besides putting obstructions in supervi- 
sion and control over the College funds 
by the Governing Body. The Principal 
also violated the provisions of the Act, 
Statutes and Rules of the University in 
running the administration of the Col- 
lege. The Governing Body, at the said 
meeting, found strong prima facie case 
for impartial enquiry against the conduct 
‘of the Principal and it passed orders for. 
suspension of the Principal with imme- 
diate effect, pending enquiry.against him, 
and constituted a sub-committee of three 
enquiry into the 
allegations against the Principal (vide 
Annexure ‘2’), The suspension order 
was served on the Principal on the 19th 
April, 1969, itself, who handed over only 


_one volume of the proceeding book to the 


Principal Incharze appointed by the Gov- 
goe Body, namely, Shree Bacha Prasad 
inha, 


3. On the 20th April, 1969, the 
petitioner informed the Vice-Chancellor 
of the Magadh University by a telegram 
about the suspension of the Principal and 
also’ alleged that the Principal had dis- 
appeared from the headquarters without 
obtaining permission and without handing 
over charge, and also wrote a letter in 
this regard. On the 2nd May, 1969, 
charges were framed against the Principal 
by the Governing Body on the basis of 
scrutiny of the records and files so far 


, 
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available, and he was also informed that 
supplementary charges would be framed 
after further records were available. 
alleged in the’ writ application that the 
Principal was, in the meantime, pursuing 
his unlawful activities and was not hand- 
ing over charge of the records to the 
Principal Incharge and the Magadh Uni- 
versity took no step to help the Govern- 
ing Body in the matter. Surprisingly, on 
the 20th May, 1969, the petitioner receiv- 
ed a copy of a letter of the Registrar, 
Magadh University (Annexure ‘3’), add- 
ressed to the Sub-divisional Officer, Dina- 
pore, along with a copy of the impugned 
resolution of the Syndicate of the Univer- 
- sity (Annexure ‘4’) dated the 17th May, 
1969 suspending the Governing Body 
under Article 3 (2) of the Magadh Uni- 
versity Statutes, and appointing an ad 
hoe committee consisting of the following 
persons:— 

1. The Sub-divisional Officer (Civil), 
Dinapore—Convener. 

2. Dr. S. P. N. Puri, Budhauli House, 
Murarpur, Gaya. 

3. Sri B. N. Rawat, Head of the De- 
partment of Philosophy, H. D. Jain Col- 
lege, Arrah. 


4, Sri Gupteshwar Prasad Sireh, 
o oapel B. S. College, Dinapore, 
atna. 


5. Sri Kunj Behari Singh, Principal, 
A. S. College, Bikramganj. 


4, The petitioner has averred taat 
on enquiry he has learnt that the afore- 
said resolution of the Syndicate was pess- 
ed on the basis of a report of Shree 
Bishwanath Singh, University Repres2n- 
tative, on the Governing Body of. zhe 
College, which report has been filed as 
Annexure ‘5’. It is alleged that the sais- 
pended Principal (Respondent No. 5) Fas, 
in fact, “exercised undue influence over 
the dominant section of the members of 
the Syndicate with the help of his close 
friend, Shree .Bishwanath Singh,” end 
has been instrumental in getting the im- 
pugned resolution (Annexure (‘4’) passed 
to save his skin. The report of the Uni- 
versity Representative dated the 25th 
April, 1969 (Annexure ‘p’ has been cha- 
racterised as an untruthful account of -he 
affairs of the College and has been chal- 
lenged in various respects in a number of 
Paragraphs of the writ application, which, 
it is not necessary to refer to in detail 


The petitioner has also averred that 
the University has acted improperly in 
annulling the resolution of the Governing 
Body, without scrutinising the records of 
the College, otherwise its decision would 
have been different. It is also averred 
that the Syndicate of the University kad 
no jurisdiction to pass the impugned rezo- 
lution, suspending the Governing Body of 
the College as there was no specific 
agenda in this regard, and as none of the 


H is 
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conditions laid down in Article 3 (1) and 
3(2) of the Statutes (Chapter XII), was 
attracted, 


5. The petitioner filed a represen- 
tation against the impugned resolution on 
the 16th August, 1969, before the Chan- 
cellor of the Magadh University, but the 
Chancellor, by an order dated the 23rd 
September, 1969 (Annexure ‘6’), has re- 
fused to interfere, as a civil suit has been 
filed in the court of the Munsif by Shree 
Surya Saran Upadhaya, a member of the 
suspended Governing Body, more or less 
on the same grounds, as mentioned in the 
petitioner’s- representation before the 
Chancellor, as also an appeal has been 
taken to the High Court. observing that 
the petitioner’s “representation does not 
call for any intervention by the Chancel- 
lor at this stage”. 


The fact of the filing of Title Suit 
No. 121 of 1969 by Shree Surya Saran 
Upadhaya, a member of the Governing 
Body, challenging the impugned resolu- 
tion of the Syndicate of the Magadh Uni- 
versity, is admitted by the petitioner in 
the writ application, but, he has asserted 
that he is not a party to the suit. After 
the filing of the suit, the Munsif of Patna 
rejected the prayer for injurction on the 
30th June, 1969, and an appeal therefrom 
was dismissed by the District Judge (vide 
Annexure ‘A-2’),. against which Civil 
Revn. No. 833 of 1969 was filed; which 
was pending when this writ application 
was filed and has since been dismissed. 

6. A counter-affidavit has been fil- 
ed on behalf of Respondents 1 to 4 and 
another counter-affidavit on behalf of 
Respondent No. 5, denying the various 
allegations made against them in the 
writ application and justifying the im- 
pugned resolution of the Syndicate of the 
University. The petitioner has also filed 
affidavits in reply to the above-mentioned 
counter-~affidavits. 

43 Mr. B. C. Ghose, appearing on 
behalf of the petitioner, has urged that 
no action could be taken by the Syndi- 
cate against the resolution of the Govern- 
ing Body suspending the Prircipal, as the 
Governing Body is fully competent to 
suspend the Principal. He referred to- 
Chapter XIII of the Statutes of the Ma- 
gadh University, framed under Section 
27 of the Magadh University Act. 1961 
(hereinafter referred to as the Statutes). 
It is admitted by learned counsel for the 
parties that the Statutes framed by the 
Bihar University are relevant statutes, 
which have been adopted under the Ma- 
gadh University Act. Article 1 of Chap- 
ter XIII of the Statutes lays down that 
every admitted college shall comply with 
and duly observe the provisions of the 
laws of the University in so far as they 
apply to the affiliated colleges. 

It is also an admitted position that 
the college in question is an affiliated 
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college of the Magadh University, to 
which Chapter XIII of the Statutes ap- 
plies. Article.2 of the Statutes provides 
that every admitted college shall be under 
the management of a Governing Body 
constituted in accordance with the provi- 
sions laid down under Article 2(2). Under 
Article 2(11), it is provided that the pro- 
ceedings of all meetings of the Governing 
Body of every admitted college with a 
copy of the agenda shall be forwarded to 
the University by the Secretary witkin a 
fortnight of the meeting. Article 2 (12), 
which is relevant, reads thus:— 


‘“The Syndicate may, by an order in 
writing annul any proceeding of the Gov- 
erning Body of a College which is not in 
conformity with the provisions of the 
Act, the Statutes, the Ordinances, the 
: Regulations or the Rules: of the Univer- 
sity. 

Under clatise (12). Article 2, of Chapter 
XIII of the Statutes, therefore, the Syn- 
dicate has power to annul proceedings of 
the Governing Body of a College, which 


is not in conformity with the Act. the. 


Statutes, the Ordinances,‘ the Regulations 
or the Rules of the University. Mr. 


Ghose has submitted that there is no yio- 


Jation of the Statutes, Ordinances or any 
Rules of the University, so as to justify 
the Syndicate annulling the proceedings 
of the Governing Body. ‘This brings us 
to the consideration of the relevant provi- 
- sions of the Statutes or the Rules oz the 
University, because, it is an- admitted 
position that there is no question of vio- 
lation of the Ordinances or the Regula- 
_ tions of the University, which do not pro- 
vide for these matters. . 

8. Article 4 of the Statutes lays 
down that the Governing Body of every 
admitted college shall adopt - the, Model 
Rules of Business framed by the Univer- 


sity with such modifications as may be. 


deemed necessary, provided the modifi- 
cations so made shall not be effective un- 
less approved by the Syndicate. A copy 
of the Model Rules of Business has been 
filed as Annexure ‘D’ to the counter-affi- 
davit. It is asserted in paragraph 12 of 
the counter-affidavit of 


ed by the Governing Body of the college 
by its resolution dated the 8th December, 
1968, which has not-been denied in the 
reply to the counter-affidavit filed by the 
petitioner. It is also asserted on tehalf 
of the respondents in paragraphs 12 and 
13 of the counter-affidavit that from the 
report of the University Representative it 
was apparent that the meeting of the 
_ Governing Body dated the 19th April, 
1969, was held in violation of Rules 5 and 
8 of the Model Rules of Business, and the 
action at this meeting against the Prin- 
cipal had been taken arbitrarily. 


9, As already stated, it has nof 
been disputed that the Model Rules of 


the University . 
that the aforesaid rules have been adopt-. 


r . 
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Business framed by the Syndicate of the 
Magadh University have been adopted by 
the College. and a question arises, whe- 
ther there has been any violation Mr. 
Ghose has submitted that the contraven- 
tion of the Model Rules, if any, is not a 
contravention of the Statutes, and, there- 
fore, the Syndicate’s resolution that there 
has been a contravention ‘of the Rules 
and Statutes, is without any basis. I do 
not think, there is any substance in this 
submission of the learned counsel. In 
the first instance, these Model Rules of 
Business have been framed by the Syndi- 
cate. Article 4 of the Statutes makes it 
obligatory on every admitted College to 
adopt the Model Rules of Business. In 


_the instant case, it is not disputed that as 


the Model Rules of Business had been 
adopted under Article 4 of the Statutes, 
these rules are valid rules, binding on 
the Governing Body under the Statutes 
and their violation is really violation of 
the Statutes, read with the rules so 
adopted. 

Mr. Ghose, in this regard, has sibs 
urged that there has been no-violation of 
the Model Rules of Business, This ques- 
tion now falls for consideration, so as to 
justify the Syndicate’s annulling the, reso~ 
lution. of the Governing Body dated the 
19th April, 1969. On the other hand, it 
has been urged on behalf of the Univer- 
sity that the Rules of Business require 
that along with the notice of a meeting, 
an agenda of the meeting must be cir- 
culated; and that the meeting of the Gov- 
erning Body being an ‘emergent’ meeting 
and there being no agenda for any action 
against the Principal in the said emer- 
gent meeting the Governing Body was 
not competent,. under proviso to Rule 8, 
to take up the question of suspension of 
the Principal. He also referred. to Rule 
6, and said that no memorandum on the 
subject of agenda accompanied the notice 
of the meeting in question. , 

10. Rule 6 and ‘the relevant por- 
tion of Rule 8 of the Model Rules of Busi- 
ness, may be quoted:— 


“6. The Secretary shall issue, along 
with the notice for a meeting, the agenda 
for that, meeting, and in case it is an ordi- 
nary' or a requisitioned meeting, also a 
copy of the minutes of the previous meet- 
ing or meetings and each item on the 
agenda shall be accompanied by a memo- 
randum on the subject.” 

“8, The following shall be -the order 
of the business at a meeting: of the Gov- 
Snine Pon — 

XX. xx 

(x) Other items as placed on the 
agenda; 

(xi) Additional items, = any, with the 
sanction of House: 

Provided that in case “of a requisi- 
tioned meeting the business for which the 
meeting has been requisitioned shall be 
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given priority over all other business, 
except mentioned in (i) to (iv) above and 
in case of emergent meeting, no business 
other than that for which the meeting 
has been convened shall be taken up. 

Í Provided further that a change in 
the order of the business at a meeting of 


the Governing Body may be taken up but- 


it shall not affect the order as laid down 
in (i) to (v) above.” 
11, A reference to the aforesaid 


rules would show that along with the 


notice of a meeting the agenda for that 
meeting shall be issued and in case af an 
ordinary or a requisitioned meeting a 
copy of the minutes of the previous meet- 
ing or meetings and also a memorandum 
on the subject of the agenda shall ac- 
company the notice. Proviso to Rule 8 
clearly provides that in case of an emer- 
gent meeting, no business other than that 
for which, the meeting has been convened 
shall be taken. This brings us to the 
notice and the agenda of the meeting 
dated the 19th April, 1969, which has 
been filed as Annexure ‘C’ to the courter- 
affidavit of the respondents. 

Item Nos. 1, 2 and 4 of the agenda 
are clearly not on the point. Item No. 3 
of the agenda mentions “College Ki Eart- 
man Sthiti Par Vichar’ (consideration of 
the present -position of the College). Ob- 
viously, this item cannot have refer2nce 
to there being any agenda for taking any 
action against the Principal. An agenda 


for considering the present position or- 


affairs of the College is not an agende for 
considering the conduct of the Principal 
or for taking any action against aim. 
Therefore, the resolution of the Govarn- 
ing Body suspending the Principal, wnich 
was not an item on the agenda, is in clear 
violation of the proviso to Rule 8. 


12. Mr. Ghose has submitted that 
the agenda in question was wide encugh 
to include the suspension of.the Princ-pal. 
In my opinion, for taking a drastic action 
against the head of an institution, tiere 
should have been a specific agenda to that 

‘effect and that matter could not have been 
brought in under Item No. 3; inasmuca as 
the affairs of the college may not neces- 
sarily include the conduct of the Princi- 
pal. The agenda was not accompanied 
with a memorandum on the subject for 
Item No. 3, or for any other item, from 
which it could be gathered that the metter 
was covered by Item No. 3 of the agenda 
even by implication. In that 
affairs, the Syndicate of the University 
cannot be said to have committed any 
error in taking that view of the macter, 
so as to warrant the quashing of the re- 
solution of the Syndicate (Annexure ‘4’), 
annulling the proceedings of the Govern- 
ing Body dated the 19th April. 1969. It is 
true that the Governing Body has pcwer 
to suspend, ‘but that power has to be ex- 
ercised in conformity with the rules and 


state of. 
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the statutes. It was open to the Univer- 
sity to quash the resolution of the Gov- 


„erning Body for contravention of the Sta- 


tutes and the Rules of Business of the 
Governing Body. 


13. Mr. Ghose bas next urged that 
the impugned resolution of the Syndicate 
suspending the Governing Body of the 
College, without a show-cause notice, was 
in violation of the principles of natural 
justice. He has also urged that the im- 
pugned resolution of the Syndicate, 
annulling the proceedings of the Govern- 
ing Body and suspending the Governing 
Body was mala fide, having been passed 
under the influence of respondent No. 5, 
the suspended Principal, and his associate 
Shree Bishwanath Singh, the University 
BraS 

14. t wiil be relevant to refer to 
clauses (1) ae (2) of Article 3, Chapter 
XIII. .of the Statutes, dealing with sus- 
pension and dissolution of the Governing 


ody:— 

“3 (1) The Syndicate may, on its mo- 
tion ‘or at the instance of Vice-Chancellor, 
dissolve and order reconstitution of the 
Governing Body for any one or more of 


‘the following reasons: 


(a) that the College ‘has failed to 
comply with the direction issued by the 
Syndicate under the Act, the Statutes, the 
Ordinances, the Regulations and the Rules 
of ag University, within the specified 


h) that the College iie failed to ob- 
serve the provisions of the Act, the Sta- 
tutes, the Ordinances, the Regulations, or 
the Rules of the University; 

(c) that there has been improper uti- 
lisation of the various funds of the insti- 
tution; 

(d) that the affairs cf the College 
have been grossly mismanaged; 

Provided, however, that such order 
or orders shall be passed by the Syndi- 
cate against the Governing Body, only 
after the expiry of a period of 60 days 
from the date of a notice to show cause 
to the Governing Body against such order 
or orders and the failure of zhe Governing 
Body to show cause within the period 
specified above or to render satisfactory 
explanation. 

.(2) The Syndicate, .. cases where 
immediate measure is ren T Pee expedi- 
ent in the interest of the College after 
recording the reasons, may suspend Gov- 
erning Body for 2 total period not ex- 
ceeding one year.” 

Clause (3) lays down that the Syndicate 
will give facilities to the members of the 
suspended Governing Body to consult re- 
cords to file show cause against dissolu- 
tion of the Governing Body under clause 
(1). Clause (4) lays down that the Syndi- 
cate will, in case of suspension or dissolu~ 
tion, appoint an ad-hoc committee to ex- 
ercise the powers and perform the duties 
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of the Governing Body until the expiry 
of the -period of suspension or the re-con- 
stitution of the Governing Body in accord- 
ance with the provisions laid down in 
Article 2(2) of the Statutes. 


15. From the aforesaid provisions, 
it is apparent that the Syndicate has 
power under clause (2) of Article 3 of 
the Statutes to suspend the Goverring 
Body, in case it proposes to proceed under 
Article 3 (1), if the situation so requires. 
But the period of suspension should not 
exceed one year and the Syndicate will 
appoint an ad-hoc committee under Arti- 
cle 3(4) to discharge the functions of the 
Governing Body during the period of sus- 
pension. 

16. As mentioned earlier, the peti- 
tioner had informed the Vice-Chancellor 
on the 19th April, 1969, by a wire and 
also wrote a letter informing him akout 
the suspension and the disappearance of 
the Principal from the headquarters with- 
out permission. Presumably, referring to 
this letter. on the 26th April, 1969, the 
Deputy Registrar of the Magadh’ Univer- 
sity wrote a letter (Annexure ‘E’) request- 
ing the petitioner to send the relevant 
resolution of the Governing Body, along 
with other papers, regarding suspension 
of the Principal. A day earlier, ie, on 
the 25th April, 1969, the University Re- 
presentative also submitted a detailed re- 
port (copies of which are Annexures ‘5’ 
and ‘8’), to the University, regarding the 
acts of omission and commission of the 
Governing Body and the concluding por~ 
tion of the report reads thus:— 


“From the facts mentioned above, it 

will be apparent that the affairs of the 
college have been awfully mismanaged, 
that the provisions of the Act and the 
Statutes of the University have been seri- 
ously disregarded and contravened, and 
even the ordinary democratic procecure 
have not been observed in the conduct of 
the G. B. meeting. And if proper steps, 
however unpleasant, are not taken in 
time by the University, I am afraid, 
there will be nothing like the rule of law 
left in the G. J. College, Rambagh, 
Bihta.” 
The Syndicate, in its meeting held on the 
17th May, 1969, passed the impugned reso- 
lution, a portion of which may be use~ 
fully quoted:— 


(b) Considered the question of sus- 
pension of Sri A? K. Sinha, Principal, 
G. J. College, Rambagh, Bihta, Patna, 
along with the report of the University 
Representative, the representation of Sri 
A. K. Sinha and the report of the Secre- 
tary of the College dated 19-4-1969 (Ap~ 
pendix XVII). 


Resolved—that in view of the gross 
violation of the Rules of business of its 
meeting by the Governing Body of G. J. 
College, Rambagh, Bihta, and other irre- 
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gularities pointed out in the report of the 
University Representative, tha proceeding 
of the emergent meeting dated 19-4-1969 
of the Governing Body of the said Col- 
lege containing the resolution for suspen- 
sion of Sri A. K. Sinha, Principal of the’ 
College (vide resolution on item No. 3 
of the agenda) be annulled. Resolved 
also — that since the college has failed to 
observe the provisions of the Act, the 
Statutes as revealed by the report of the 
University Representative, the Governing 
Body of the G. J. College, Rambagh, 
Bihta, be suspended with immediate effect 
under the provisions as laid down in Arti- 
cle 3 (2) of the Magadh University Sta- 
tutes. 

xx xx xx” 
The Syndicate appointed an ad-hoc com- 
mittee and further resolved that all the 
relevant and necessary documents of the 
college be seized immediately and the 
funds of the college be operated upon by. 
respondents 6 and 10 jointly. 

37. . It is thus apparent that the 
Syndicate of the University passed the 
aforesaid resolution after taking into 
account the report of the University Re- 
presentative, the representation of Res- 
pondent No. 5 and the report of the Secre- 
tary (Petitioner) dated the 19th April, 
1969, for failure on the part of the Gov- 
erning Body to observe the provisions of 
the Act and the Statutes, as revealed by 
the University Representative. From the 
counter~affidavit (paragraph 47) of the 
University also it appears that in view of 
the filing of a title suit and hearing of 
the injunction matter, the Syndicate 
could not finalise the charges against the 
Governing Body to show-cause as requir- 
ed under Article 3 (1) of the Statutes and 
as the matter had become sub judice in 
this writ application, no further proceed- 
ings could be taken, though the Syndicate 
decided to communicate the charges 
against the Governing Body. 

18. The power of the Syndicate to 
suspend the Governing Body has, how- 
ever, not been challenged by Mr. Ghose. 
What he has urged is that there should 
be a show-cause notice. There is no pro- 
vision in the Statutes for a show-cause 
notice before suspending a Governirig 
Body under Article 3 (2). Although for 
dissolution of the Governing Body, a 
show-cause notice is required under Arti- 
cle 3 (1) of the Statutes. In such a situa- 
tion, the question of issuing a show-cause 
notice before suspension does not arise. 
The wordings of Article 3 (2) also show 
that where immediate measure is consi- 
dered expedient, the Syndicate may sus- 
pend the Governing Body. 


This also suggests that no show-cause 
notice is required before suspending a 
Governing Body. Therefore, the Syndi- 
cate, in my view, has committed no illega- 
lity in suspending the Governing Body, 
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without issuing a show-cause notice and 
no principle of natural justice seems to 
have been violated. The Syndicate has 

jrecorded reasons for suspension and, _ as 
already pointed out, has passed the im- 
pugned resolution after considering the 
report of the University Representztive, 
the representation of the suspended Prin- 
cipal, as also after considering the report 
from the petitioner. 

19. As for the submission of Mr. 
Ghose that the order of suspension oi the 
Governing Body and annulment of its 

- proceedings was a mala fide one and 
passed by the Syndicate as a result of 
undue influence exerted by the Prinzipal 
in collusion with the University Repre- 
sentative. it does not bear scrutiny. The 
substance of the allegation is that Res- 
pondent No. 5 “exercised undue influ- 
ence over the.«dominant section of the 
members of the Syndicete with the help 
of his close friend Bishwanath Singh. the 
University Representative, and has- een 
instrumental in getting the aforesaid re- 
solution dated 17-5-69 passed by the 
Syndicate to save his skin.” It is alleged 
that earlier the University Representa- 
tive did not complain of any illegality or 
irregularity and the entire report was 
motivated, as he did not record any note 
of dissent, when the resolution of the 
Governing Body suspending the Principal 
was passed and his report is not trutaful. 

. 20. The University Representative 
has not been made party to this writ ap~ 
plication, nor the other members of the 
Syndicate. The University Representa~ 
tive in his report (a copy of which has 
been filed as Annexure ‘5’) has stated that 
he seriously opposed the action of sus- 
pension being taken against the Principal 
without any agenda,. but his objections 
went unheeded and the Secretary (peti- 
tioner) observed that this had to be done 
and took out a typed draft resolu-ion, 
running in several pages and handed over 
the same to Shree Basha Prasad Singh. 
who began to dictate the draft which the 
Secretary took down. He requested the 
Secretary to permit him to go thrcugh 
the same, so that he might be able to 
know the resolution and give his dissent- 
ing opinion, but he was asked by the 
Secretary to note the same on a separate 
sheet of paper, to which he did not agree. 
He has also mentioned that the Govern~ 
ing Body was still without a Presicent, 
minutes of the proceedings were not sent 
to the University. 

Vacancies in the Governing Eody 
were not reported to the University, no 
report was made against Shree Shyam- 
nandan Singh, who had not attended our 
consecutive meetings of the Governing 
Body, in spite of the report by the. Prin- 
cipal, illegally Shree Bacha Prasad Singh 
‘was continued as Bursar and illegal ap- 
pointments were made of temporary 
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teachers, Shree S. K. Sirha was not 
allowed to join his post, in spite of his 
appointment on the. recommendation of 
the Service Commission with a view to 
allow his (Secretary) own men to conti- 
nue illegally as temporary lecturers, etc. 
The allegation of mala fide has been 
strongly refuted in the ccunter-affidavit 
filed on behalf of Respondents 1 to 4. 
Respondent No. 5, along with his counter- 
affidavit, has filed two letters (Annexures 
‘B-l?’ and .“B-2’}, pointing out the viola- 
tions of the orders of the University, By 
Annexure ‘B-1’ dated the 25th May, 1968, 
the Vice-Chancellor of the University 
disapproved of inviting Shree Bacha Pra- 
sad Singh to attend the meetings of the 
Governing Body as special invitee.. By 
Annexure ‘B-2”. of September, 1968, the 
Deputy Registrar of the University point- 
ed out the irregularity and illegality in 
continuance of teachers on a temporary 
basis in contravention of the Statutes, 


21. A reference to Section 20 of 
the Magadh University Act will show 
that the Syndicate is not composed only 


. of Principals, but several categories of 


persons are its members, including the 
Vice-Chancellor and the Treasurer of the 
University, the Education Secretary to 
the Government of Bihar and the Direc- 
tor of Public Instructions, Bihar, besides 
others. It is stated in the counter-affida~ 
vit of the University that the decision of 
the Syndicate was unanimcus, which is 
not controverted by the cther side. In 
such a situation, and keeping in view the 
statutes of the members of the Syndicate, 
it is idle to contend that all of them would 
be influenced by the suspended Principal 
or even by the University Fepresentative. 
As a matter of fact, there is no clear 
averment in the writ application as to 
in what way the other members of the 
Syndicate were influenced by Respondent 
No. 5 or the University Representative to 
sustain the allegation of mala fide, in the 
Syndicate having passed the impugned 
resolution and who are the dominant 
members of the Syndicate to influence 
others. It is also stated in paragraph 23 
of the counter-affidavit the allegations 
contained in paragraphs 22 to 25 of the 
writ application regarding mala fide 
against the members of the Syndicate, 
without impleading them, must be 
ignored. i ` ; 

_The University, in the counter-affi- 
davit, by way of illustration of the illega- 
lities committed by the Governing Body, 
has made mention of its letter dated the 
17th July, 1965 and remindsr dated the 
9th August, 1965 (Annexure ‘A’), to show 
that in spite of its directions to the peti- 
tioner not to co-opt guardiars’ representa- 
tives until the seats of all other cate- 
gories of members prescribed by the 
Statutes were filled up in accordance with 
the laws of the University, the petitioner 
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flouted the direction and co-opted Shree 
Surya Saran Upadhaya (plaintiff of Title 
Suit No. 121 of 1969), as a guardians’ re- 
presentative, even before. the other seats 
were filled up. It is also stated in para- 
graph 14 that the audit report of the 
college was under the consideration of the 
college at the time the Governing Body 
suspended the Principal on the ground of 
financial irregularities. It has also been 
stated in paragraph 22 of- the counter- 
-affidavit that a sub-committee has finalis- 
ed the report and ‘action was being taken 
on the basis of: the audit report by’ the 


University. It is thus apparent that the. 


petitioner has not been able to substanti- 
ate that the impugned resolution of the 
Syndicate was a mala. fide one or 
passed because of thé’: manoeuvring of 
Respondent No. 5 and the University Re~ 
presentative, ` 


22. Mr. Ghose oo lastly urged 


that the last portion of the resolution of 
the Syndicate ordering for seizure of the 
relevant and necessary documents of the 
college and the operation of thè college 
funds by Respondents 6 and 10, was 
illegal, as the University had no power 
to seize the properties of an autonomiots 
institution. There is no substance in this 
submission of Mr. Ghose as well. Under 
Article 3 (4) of the Statutes, an ad hoc 
committee is appointed in place of the 
Governing Body to exercise the powers 
and perform the duties of the Governing 
Body until the period of suspension. 
Therefore, the seizure of those documents 
was with a view to make them available 
to the ad hoc committee so that the col~ 
lege may run smoothly. As regards thë 
funds of the college, no question of its 
misappropriation arises, as Article 18 of 
the Statutes gives sufficient power to the 
Syndicate of the University to issue neces- 
sary directions in this regard. The open- 
ing lines of that . article are “save as 
otherwise directed by the Syndicate,” 
the different funds of the college shall be 
kept in the manner as laid down therein, 
This article, therefore, clearly authorises 
the Syndicate to pass necessary orders: in 
that direction. 


23. In the result, there is no merit 
in this application, which is accordingly 
dismissed, but, in the circumstances of 
the case, there will be no order as to 
costs. 


24. Before I part with this case, I 
may observe that the maximum period 
of suspension of a Governing Body is to 

- expire shortly and the University has not 
served any show-cause notice under Arti- 
cle 3 (1) Chapter XIII, of the Statutes, 
in view of the fact, as stated by the res- 
pondents that the matter is sub judice, 
which it ought to have done. Be that as 
it may, the University should, without 
any delay, serve charges on the Govern- 


was 
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ing Body and thereafter dispose of the 
matter expeditiously one way or the 
other, so that the interest of ‘the college 
may not suffer. 
MISRA, C. J.:— 25. I agree. 
Application dismissed, 
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S. N. P. SINGH AND KANHAIYAJI. JJ. 
© Mst. Chandrika Kuer, Petitioner v. 
The State of Bihar end: others, Opposite 
Party. 
Civil Writ Jurdn. Cae No. 1220 ‘of 
1968, D/- 2-11-1970. 
Constitution of India, Art. 226 — 
Findings of facts — Power to interefere. 
Though ordinarily the High Court 
will not interfere with findings of facts, 
yet where the findings of the subordinate 
Courts that the settlement of land in 
question was brought about to defeat the 
provisions of law were. based on mere 
suspicion because of relationship as hus- 
band and wife betwéen the settlor and 
settlee, there “was a failure of-justice and 
the High Court has power to interfere. 
(Paras 10, 11) 
Nagendra Prasad Sinha No. 2, for Peti- 
tioner; Tara Kant Jha, for Opposite Party. 
KANĦAIYAJI, J.:—- The petitioner 


‘claims to have taken raiyati settlement of 


survey plot No. 3704 of khata No. 155 
from her husband through a rent receipt 
sometime in 1339 Fasli lying in village 
Bejha, police station Sakra, in the district 
of Muzaffarpur. | 


2. The case of- the “petitioner is 
that the land of khata No. 155 was re~ 


. corded in the survey khatian in the name 


of Babu Kamla Prasad Singh as occu- 
pancy raiyat. Subsequently. there was a 
Collectorate partition; as a result of which 
survey plot No. -3704 fell in the patti of 
Most. Moti Kuer, the mother of Babu 
Brij Bihari Prasad Narain Singh. The 
recorded raiyat died, and his property in- 
cluding survey plot No. 3704 devolved 
upon his legal heir, Babu Bisheshwar 
Prasad Narain Singh. In 1923 he sur- 
rendered survey plot No. 3704 along with 
other plots in favour of Babu Brij Bihari 
Prasad - Narain Singh, the then landlord 


‘and husband of.the petitioner, through a 


registered deed of surrender dated the 
8th December, 1923. As a result of this 
surrender, survey plot ‘No..3704 became 
bakasht malik land. Thereafter, the peti- 
tioner took- settlement of survey plot No. 
3704 from her husband through a rent 
receipt in 1339 Fs. After the settlement, 
the petitioner established a hat thereon. 
The petitioner has been in physi- 
cal possession of the said land as her kast 
land by paying rent to the then, landlord 
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and, after the vesting, to the State of 
Bihar, -and she has been getting rent re- 
ceipts for the same from the ex-landlords 
as well as from the State of Bihar. There 
was a proceeding under Section 14- of 
the Code of Criminal Procedure in res- 
pect of the aforesaid plot No. 3704 which 
was subsequently converted into-a pro- 
ceeding under Section 145 of the Code of 
Criminal Procedure in which the State of 
Bihar was also a party. On the 2nc De- 


cember, 1957, the possession of the peti- - 


tioner was declared over the land in gues- 
tion, and a copy of the order is Annexure 
‘l’ of the application. The said ordar of 
the learned Magistrate has become final, 
as no title suit has been filed. 

19 It appears that there wasa 
title suit by Babu Brijendra Prasad 
Narain Singh in which a proceeding under 
Order 39, Rule 2(3) of the Code of Civil 
Procedure was started for disobedienze of 
court’s order against the Block Devz2lop- 
ment Officer. Thereafter, on the 16th 
August, 1962, the Deputy Collector In- 
charge Land Reforms, Sadar, Muzeftfar- 
‘pur, by his order of the said date annulled 


the settlement of the plot under Section. 


4(h) of the Bihar Land Reforms Act. On 
appeal the order was set aside by the 
Collector, Muzaffarpur, and the case was 
remanded back for fresh decision. The 
learned Collector observed in his udg- 
ment as under: 

“The other argument advancec on 
behalf of the appellant is that whie as 
many as five witnesses have supported 
her case that the settlement was made 
prior to 1-1-1946, no evidence has been 
adduced on behalf of the State to show 
that the settlement was made subsecuent 
to 1-1-46. The appellant had also rezeiv- 
ed rent receipts from the State for the 
period 1956 to 1961, which indiractly 


. Showed that the State had‘accepted the 


settlement as genuine, There is come 
strength in this argument. The burden of 
proof to show that the settlement was 
made prior to 1-1-46 is on the State and 
the learned Land Reforms Deputy Col- 
lector should not, therefore, have accepted 
the B.D.O.’s report in toto without exa- 
mining witnesses or taking over evicence 
to support the B.D.O.’s report. The ap- 
pellant should also have been asked to 
produce evidence to show that she had 
- been actually realising, tolls -from the Hat 
in question -even before the date of 
vesting.” f i 


4, The learned Deputy Collector 
‘Incharge Land Reforms again annulled 
the settlement of the petitioner in res- 
pect of survey plot No. 3704. A copy of 
his order is Annexure ‘2’ of the aprica~ 
tion. Cn appeal, the appeal of the Deti- 
tioner against the said order was dismiss- 
ed by the learned Collector; a zopy 
whereof is Annexure ‘3’. The petitiner 
then moved the Commissioner of Tirhut 
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Division in revision which was also dis- 
missed on the 15th July, 1668. A copy of 
the order is Annexure ‘4’ of the applica- 
tion. The petitioner has challenged those 
orders on the ground that the title of the 
petitioner has become perfect after a 
lapse of three years from che date of the 
final order passed in the proceeding under 
Section 145 of the Code of Criminal Pro- 
cedure, and the impugned orders have 
been passed ignoring the ex parte evi- 
dence adduced on behalf of the petitioner 
that the hat in question was started by 
her over the plot in question after taking 
settlement of.the same. It was also con- 
tended’ on behalf of the petitioner that 
the aforesaid impugned orders were based 
only on suspicion and that they were 
passed ignoring consideration of the rent 
receipts granted by the ex-landlords and 
the State of Bihar to the petitioner and 
the directions given in the remand order, 
of the learned Collector. 


5. ‘The petitioner in this writ ap- - 
plication under Articles 226 and 227 of 
the Constitution has prayed for quashing 
the orders contained in Annexures 2, 3 
and 4 of the writ application. 


6. There is a counter-affidavit on 
behalf of the State of Bihar. The case 
on its behalf is that the settlement made 
in the regular course of zamindari 
management; as alleged, is false and that 
the impugned settlement is nothing 
but a farzi transaction brouzht about after 
1946 in order to defeat the provisions of 
the Bihar Land Reforms Act, 1950. 


7. From the order of the Land Re- 
forms Deputy Collector, it appears that 
he has come to the conclusion that the 
settlement was not a genuine one and 
that it was sought to be made with the 
object of defeating the provisions of the 
Bihar Land Reforms Act. He agreed with 
the State lawyer when he said that the 
rent receipts issued were marked without 
prejudice and the séttlement made in 
favour of the petitioner was a farzi trans- 
action. He came to‘this conclusion on a 
consideration of two factors, namely, that 
the settlement in favour of the petitioner 
was through rent receipt and that the 
relationship between the ssttlor and the 
settlee was that of husband and wife. 
The learned Land Reforms Deputy Col- 
lector has not even’ referred to the evi- 
dence of the witnesses exemined on be- 
half of the petitioner. He has not con- 
sidered the points raised by the Collector 
in his remand order which has been set 
forth above. The learned Land Reforms 
Deputy Collector has annulled the settle- 
ment basing his findings only on suspi- 
cion and not on materials on record. 


8. Mr. Nagendra Prasad Sinha, 
appearing for the petitioner, has pressed 
an argument that the findings arrived at . 
by the learned Land Reforms Deputy Col- 


302 Pat. [Prs. 8-14] 


lector are wrong being against the weight 
of evidence or materials on the record. 


9, The learned Collector on appeal 
against the order passed by the Land Re- 
forms Deputy Collector affirmed the order 
passed by the latter. The learned Col- 
lector has observed in his order that “the 
learned D. C. L. R. has gone into the 
merits of rent receipts and has come to 
the conclusion that they are antedated 
and manufactured for this case.” But 
there is no such finding in the order of 
the learned Land Reforms Deputy Col- 
lector as mentioned in the order of the 
learned Collector, a copy whereof is An- 
nexure ‘2’. It appears that the order of 
the learned Land Reforms Deputy Col- 
lector is based on mere suspicion because 
of the relationship between the settlor and 
the settlee. The learned Commissioner, 
in his turn, while dismissing the revision 
filed against the order of the learned Col- 
lector, has held in his order . that the 
settlement with the petitioner was defi- 
nitely mala fide and intended to defeat 
the provisions of the Land Reforms Act. 
This finding is also based on suspicion as 
the petitioner happened to be a member 
of the joint family, of which her husbend 
was also a member, 


10. Aceording to the Hindu Law, 
gift by husband to his wife is not prohibit- 
ed. Property given or bequeathed to a 
Hindu female, whether during maiden- 
hood, coverture, or widowhood by her 
parents and their relations, or by her hus- 
band and his relations, is stridhana ac- 
cording to all the schools, except that of 
Dayabhaga School of Hindu Law. It is a 
notorious fact that it was common with 
‘the ex-landlords to settle land with their 
relations including minors and female 
members of their family for their exclu- 
sive enjoyment of the income of such pro- 
perties. It has been submitted that the 
case should not have been decided on 
mere suspicion, rather the authority 
should have considered the materials on 
record before holding against the peti- 
tioner. It has been submitted that the 
materials on the record do not justify the 
reasons for holding that the settlement 
was farzi or, that it was made after the 
first day of January, 1946. Ordinarily, 
the High Court in its writ jurisdiction 
does not interfere with the findings of 
fact of the subordinate authority, nor 
does it enter into the question of disputed 
facts; but if the error of law is apparent 
on record or consists of misconstruction 
of law on which assumption of jurisdic- 
tion is made which otherwise does not 
exist, the High Court has power in its 
writ jurisdiction to interfere. For the 
reasons given above, I am of the opinion 
that the case of the petitioner has not 
been properly considered by the autho- 
rities concerned. 
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11, It has been contended that 
Babu Brij Bihari Prasad Narain Singh had 
died before the Ist of January, 1946, and, 
therefore, the several rent receipts alleg- 
ed to have been granted by him before 
the year 1946 could not have been held to 
be forged. In view of the fact that the 
case is -going on remand. I do not want 
to express any opinion on the disputed 
questions of fact raised on behalf of the 
contesting parties. This case has: got to 
be sent back to the court below as I find 
that in this case there has been a failure 
of justice; and, as such, the orders passed 
by the authorities concerned are unsus- 
tainable., 

12. For the reasons given above, 
acting in exercise of the jurisdiction vest- 
ed in this court under Article 226 of the 
Constitution, I set aside the order of the 
learned Commissioner, Tirhut Division, 
Muzaffarpur, dated the 15th July, 1968 
(Annexure ‘4’ to the application), the 
order of the learned Collector, Muzaffar- 
pur, dated the 12th October, 1965 (An- 
nexure ‘3’) and the order of the learned 
Deputy Collector Incharge Land Reforms, 
Sadar, Muzaffarpur, dated the 4th Janu- 
ary, 1965 (Annexure ‘2’), and remand the 
case to the Deputy Collector Incharge 
Land Reforms. Sadar, Muzaffarpur, for 
determination in accordance with law. 

13. In the result, the application 

is allowed; but, in the circumstances, 

Hee will be no order as to costs, 
S. N. P. SINGH, J. :— 14 I agree. 
Application allowed, 





` AIR 1971 PATNA 302 (V 58 C 69) 
FULL BENCH 


G. N. PRASAD, A. B. N. SINHA AND 
ANWAR AHMAD, JJ. 
Ram Chandra Srivastava and others, 
Petitioners v. Parsidh Narain Singh and 
others, Respondents. 


Civil Writ Jurdn. Case No. 590 of 
1967, D/- 23-9-1970. 
(A) Tenancy Laws — Bihar Land 


Reforms (Fixation of Ceiling Area and 
Acguisition of Surplus Land) Act (12 of 
1962). S. 16(2) — Pre-emption — Right of 
pre-emption of a co-sharer or a raiyat is 
neutralised by the transferee if before 
the date of application for pre-emption 
the transferee himself acquires the status 
as a co-sharer or raiyat in relation to 
transferred land. 1969 Pat LJR 418, 
Overruled. AIR 1958 SC 838, Followed. - 
AIR 1962 Pat 125 (FB), Distinguished. 
(Para 15) 


The crucial date contemplated by 


‘Section 16 (3) is not the date of execution 


and registration of the document of trans- 
fer but the date on which application for 
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pre-emption is made under sub-section (3). 
The transferee can acquire right as co- 
sharer or raiyat within the period of three 
months envisaged under the Section. The 
right of pre-emption accrued to 2 co- 
sharer or raiyat must subsist not ony on 
the date of execution and registration of 
the document of transfer but also on the 
date of application for pre-emption. 
(Paras 10, 12, 15) 
(B) Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act (2 of 
1962), S. 16(3) — Pre-emption — Right of 
reconveyance can be claimed with regard 
to the whole of the property to whch it 
relates and not for part of the property. 
(Para 18) 
Under the general law of pre-emp- 
tion and the provisions of S. 16 (3) the 
reconveyance has to be made on the same 
terms and conditions as are contain2d in 
the document of transfer. (Para 18) 
Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 244 (V 56) = 
1968 Pat LJR 68A, Hiralal Agra- 
wal v. Rampadarath Singh 16, 21 
(1969) 1969 Pat LJR 418 = 1969 
BLJR 569 - Phulena - Prasad vV. 
Jagdish Choudhury 7, 10, 12, 14 
(1969) 1969 Pat LJR 284, Ganesh 


Prasad v. Jugeshwar Tewari 2t 
(1968) 1968 BLJR 33 = ILR -46 Pat 

1133. Raj Kishore Singh v. Bhu- 

baneshwari Singh 10 


(1962) AIR 1962 Pat 125 (V 49) = 
1962 BLJR 159 (FB), Sheo Kumar 
Dubey v. Sudama Devi 13 
(1958) AIR 1958 SC 838 (V 45) = 
1959 SCR 878, Bishan Singh as 
Khazan Singh , O, 17 

Jagdish Pandey, for N J: G 
Sinha, Uday Sinha and Shreenath Singh, 
Standing Counsel No. 1, for Responcents. 

G. N. PRASAD, J.:— This applica- 
tion under Articles 226 and 227 of the 
Constitution is directed against the order 
of the Collector of Patna (Responden: No. 
7), in the first instance; that of the Com- 
missioner, Patna Division, ‘Patna Res- 
pondent No. 6) on appeal, and finally that 
of the Member, Board of Revenue Res- 
pondent No. 5) in revision, concurrently 
rejecting a petition filed by the petitieners 
under Section 16(3) of the Bihar Land 
Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961, 
Bihar Act 12 of 1962 (hereinafter referred 
to as ‘the Act’). The relevant facts are 
not in dispute and may be briefly scated 
as follows: 

2. On the 23rd October, 1962, two 
sale deeds were executed and regis<ered 
in favour of Prasidh Narain Singh | Res- 
pondent No. 1); one for Rs. 400/- by Swa- 
roop Singh (Respondent No. 2, since de- 
ceased, and represented by his lega. re- 
presentatives) in respect of .63 acre of 
land comprised in plot No. 738 in village 
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Sadabh, Pargana Masaurha, police station 
Bikram, district Patna, and the other for 
Rs. 650/- by Shrimati Lalmati Devi (Res 
pondent No. 3) in respect of .03 acre of 
land in plot No. 738 as well as .10 acre 
of land in plot No. 2661 situated in the 
same village. On the 5th December, 1962, 
the petitioners made an application to the 
Collector under Section 16(3) of the Act 
for being put in possession of the lands 
covered by both the sale deeds and for a 
direction to Respondent No. 1 to execute 
a document of transfer in their favour, 
Along with the petition the petitioners 
filed a challan showing a deposit of Rs, 
1050/- plus Rs. 105/- as required by the 
proviso to clause (i) of sub-section (3) of 
Section 16. In the original petition parti- 
culars as required in Schedule I of Form 
LC13, mentioned in Rule 19(1) ‘of the 
Bihar Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Rules, 1963, hereinafter referred to as 
‘the Rules’, framed under Section 45 of 
the Act, had not been furnished. “But 
subsequently they were furnished by the 
petitioners on the 29th Cecember, 1962. 
Since, however, the Rules had not been 
published until thén, the Collector reject- 
ed the petition as not maintainable by his 
order dated the 30th Avgust, 1963. A 
copy of the Collector’s*order is Annexure 
'? to the writ application. 

-B On appeal, however, the cira 
missioner set aside the Collector’s order 
dated the 30th August, 1963, by his order 
dated the 23rd October, 1363, since by 
then the Rules had been published. He 
remanded the proceeding to the Collector 
for disposal according to law after giving 
the petitioners a reasonable opportunity 
to comply with the prescribed Rules in 
regard to the form of application and the 
manner of deposit. A copy of the Com- 
missioner’s order is Annexure ‘2’ to the 
writ application. 


4, On remand, the Collector again 
rejected the petition by his order dated 
the 21st June, 1966, holding that respond- 
ent No. 1 had interest in plot Nos, 2659 
and 2660, both adjoining plot No. 2661, 
which is one of the plots in dispute, and 
as such the petitioners were not entitled 
to the right of pre-emption which they 
were claiming since “Law does not give 
superior right to co-sharers to that of 
the tenants of the adjoining lands. In 
fact, the right of pre-emption itself is a 
weak right and the settled law is that an 
attempt to defeat this right of pre-emp-~ 
tion by legitimate means is justified”, It 
appears, however, that the Collector did 
not record any clear findirgs as to whe- 
ther the petitioners were or were not co- 
sharers of either of the two plots in dis- 
pute. A copy of the Collector’s order is 
Annexure ‘3’ to the writ application. 

5. The petitioners, thereupon, pre- 
ferred an appeal before the Commissioner 
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under Section 30 of the Act. The Com- 
missioner found that the petitioners were 
co-sharer raiyats in respect -of plot No. 
738, but he declined to interfere because 
it was admitted before him that Respornd- 
ent No. 1 was a raiyat in respect of lands 
adjoining plot No. 2661 and hence clause 
(i) of Section 16(3) of the Act’ was not 
*attracted. A copy of the Commissioner’s 
order, which is dated 29th December, 
1966, is Annexure ‘4’ to the writ applica- 
tion. . 

6. The petitioners then went up to 
the Board of Revenue under Section 32 of 
the Act, and relying upon the finding 
of the Commissioner that the petitioners 
were co-sharers in respect of plot No. 
738, it was urged before the Additional 
Member, Board of Revenue, that the 
petitioners’ prayer was to be allowed with 
respect to that plot, though not in respact 
of plot No. 2661. The Board of Revenue 
negatived this contention observing as 
follows: 


“It is clear that in this case, in which 

2 plots of land were sold, the applicants 
under Section 16(3) could press their inte- 
rest, in terms of, co-sharership, in regard 
to only one plot viz., plot 738, and admit- 
tedly, they do not have land on the boun- 
dary of the other plot viz., plot 2661. The 
Board has held that in such a situation it 
was not possible to allow an application 
partially under Section 16(3) of the Act, 
when all the land covered by the sale 
transaction was not eligible for it.” 
The Board,. accordingly, declined to inter- 
fere and dismissed the petition. A ccpy 
of the order of the Board of Revenue, 
which is dated 20th July, 1967, is Anne- 
xure ‘5’ to the writ application. 

7. Being thus aggrieved, the peti- 
tioners filed the present application in 
this Court on the 18th September, 1967. 
The application came up for hearing be- 
fore a Division Bench, where it was urged 
by Mr. Jagdish Pandey, learned counsel 
for the petitioners, that since the petition- 
ers had no case in regard to plot No. 2661, 
their petition under Section 16(3) of zhe 
Act may be treated as confined to plot 
No. 738 only and that again in respect of 
the transfer made by Swaroop Narain 
Singh alone. In other words, his praver 
was to treat this application under Section 
16(3) as an application of pre-emption of 
only 3 decimals of land sold by Swaroop 
Narain Singh to the opposite party. But 
the stand thus taken by the petitioners 
‘was opposed on behalf of Respondent No. 
T on the footing that “as the application 
under Section 16(3) was in respect of 
consolidated plot of lands measuring 16 
decimals, which was total of the lands 
conveyed by Swaroop Narain Singh end 
Lalmati Devi, it was not open’ to the peti- 
tioners to get their application treated as 
confined to only the. sale effected by Swa- 
roop Narain Singh in respect of 3 decimals 
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only”. It was also argued on behalf of 
the respondents that if no right of pre- 
emption could be enforced by the peti- 
tioners in respect of the land covered by 
the sale deed of Lalmati Devi (Respond- 
ent No. 3), then the position in law was 
that the vendee, namely respondent No. 
1, had acquired the status of a co-sharer 
raiyat in respect of plot No. 738 as well, 
since .03 acre in that plot also was cover- 
ed by Lalmati’s sale deed standing in 
his favour, “and therefore the petitioners’ 
application, even if confined to the sale 
deed of Swaroop Narain Singh, was liable 
to be defeated because the right of pre- 
emption does not prevail against the per- 
son having equal status”. Before the Di- 
vision Bench, the petitioners relied upon 
the Bench decision of this Court in Phu- 
lena Prasad v. Jagdish Choudhury, 1969 
Pat LJR 418 where it was held, inter 
alia, that “subsequent acquisition of ad- 
joining land within the period of limita- 
tion by any person will not make him a 
‘Raiyat’ of the adjoining land on the date 
of the transfer, so as to defeat the rights 
of pre-emption under Section 16(3) of the 
Act of those who were co-sharers or ad- 
joining Raiyats of the land in question on 
the date of sale”. The Division Bench in 
the present case felt that the view thus 
taken in Phulena Prasad’s case, 1969 Pat 
LJR 418 (supra) was inconsistent with the 
observations of their Lordships of the 
Supreme Court in Bishan Singh v. Kha- 
zan Singh, AIR 1958 SC 838 and hence 
‘it is necessary that the view taken by 
this Court in the Bench decision referred 
to above be examined and settled autho- 
ritatively by a larger Bench”. That is 
how the present Bench has been consti- 


` tuted for the purpose of deciding “whe- 


ther the right of pre-emption which ac- 
crues to any co-sharer of the. transferor 
or to any Raiyat holding the land adjoin- 
ing the land transferred under Section 
16(3) of. the Act on transfer of land hav- 
ing been made to any person, who is nei- 
ther the co-sharer nor-the Raiyat of an 
adjoining land, can be defeated by the 
transferee himself acquiring before the 
date of the application the same status 
as the applicant. In other words, whe- 
ther the right conferred under Section 
16(3) of the Act should exist in the appli- 
cant on the date of the impugned transfer 
or on the date of the application to be 
made within three months from the date 
of the said transfer”. 


8. Another point which has been 
referred for our decisión is whether the 


-~ petition under Section 18(3) was fit to be 


dismissed as being not in accordance with 
law on the ground of “the description of 
the land as raa (by?) Schedule I of 
Form LC. XIII, which is the prescribed 
form for application under Section 16(3) 
namely, whether the land transferred was 
held for agriculture or horticulture or 
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was homestead land being wholly ab- 


sent”. 

9. For a proper decision of the 
first of these points, it is necessary to 
quote the relevant provisions of Section 
16 of the Act, which is headed Restriction 
on future acquisition by transfer, etc, 

a (1) 

(3) G@) When any transfer of land is 
made after the commencement of this Act 
to any person other than a co-sharer or 
a raiyat of adjoining land, any co-sharer 
of the transferor or any raiyat holding 
land adjoining the land transferred, shall 
be entitled, within three months of the 
date of registration of the documenz of 
transfer, to make an application beZore 
the Collector in the prescribed man- 
ner for the transfer of the land- to him 
on the terms and conditions contained in 
the said deed: 

Provided that. no such applicazion 
shall be entertained by the Collector un- 
less the purchase money together with a 
sum. equal to ten per cent thereof is 
deposited in the prescribed manner with- 
in the said period. 

(ii) On such deposit being made the 
co-sharer or the raiyat shall be entitled to 
be put in possession of the land irrespec- 
tive of the fact that the epplication ur.der 
clause (i) is pending for decision: 

Provided that where the application, 
ïs rejected, 

(iii) If the application is allowed, =... 


Pewwrccccces ca eennnencce 


“10. Upon a plain reading of sub- 
section (3), it is apparent that the right 
which can be claimed under it is one of 
being put in possession of land on cer-ain 
conditions being fulfilled. The first con- 
dition is that there has been a transfer 
of the land by the execution and regis- 
tration of a document of transfer. Se- 
condly, the transferee is neither a co- 
sharer in respect of the transferred land 
nor a raiyat of any adjoining land. Th-rd- 
ly, the person claiming to be entitlec to 
be put in possession of the transferred 
land -must himself be a co-sharer of the 
transferor or a raiyat holding land ad- 
joining the land transferred. Fourthly, 
the applicant must present before the Col- 
lector an application in the prescribed 
manner for transfer of the land to him on 
the same terms and conditions which are 
contained in the document of transfer. 
Fifthly, the applicant must stmultanecus- 
ly file a challan showing a deposit in the 
Treasury of a sum equivalent to the pur- 
chase money mentioned in the document 
of transfer together with a further sum 
equal to ten per cènt thereof, and, sixth- 
ly, the application together with the re- 
quisites, namely, a copy of the registered 
deed of transfer and the challan showing 
the deposit of the money must be fled 
before the. expiry of a period of three 
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months from the date of registration of 
the document of transfer. In other words, 
the right which is one of being put in pos- 
session of the transferred land can be 
acquired only upon fulfilment of the re- 
quisite conditions by a co-sharer or a 
raiyat of the adjoining land. and it can 
only be enforced against a person who is 
neither a co-sharer nor a raiyat of any 
adjoining land. The right does not accrue 
merely upon a transfer of the land hav- 
ing been effected. That is only one of 
the conditions for the accrual of the 
right to be put in possessidn of the trans- 
ferred land. The right accrues. only 
when all the remaining five conditions, 
mentioned above, are simultaneously ful- 


filled. It is quite clear, therefore, that 
the crucial date contemplated by sub- 
section (3) is not the date of execution 


and registration -of the document of 
transfer, but the date on which the ap- 
plication’ envisaged by the sub-section is 
made before the Collector. It is with 
reference to the latter date that the Col- 
lector is called upon to decide whether 
all the requisite conditions have been ful- 
filled or not to enable him to put the ap- 
plicant in ‘possession of the transferred 
land. Let us consider a case in which a 
co-sharer of the transferred land or a 
raiyat of the adjoining lard has ceased 
to answer this description between the 
period intervening the date of the trans- 
fer and the date of the application for 
being put in possession of it. In such a 
case it is plain that the Collector would 
be justified in rejecting the application 
on the mere ground that the applicant is 
no longer a co~-sharer or a raiyat of the 
adjoining land. Similarly, if the Collector 
finds that subsequent to taking the trans- 
fer and before the filing of the requisite 
application under sub-section (3) the 
transferee has himself become either a 
co-sharer or a raiyat of the adjoining 
land, then the Collector would be bound 
to reject the application on the ground 
that the transferee is no longer a person 
other than co-sharer or a raiyat of the 
adjoining land. The Collector can have 
no authority to dispossess one co-sharer 
or raiyat of the adjoining land and put 


in his ‘place another person occupying 
the same status or possessing identical 
rights. In my opinion the period of 


three months mentioned in clause (i) of 
sub-section (3) is only for the benefit of 
the applicant without in anyway affect- 
ing any of the other conditions which the 
applicant must fulfil before he can be 
found fit to be put in possession of the 
transferred land. Sub-section (3) does 
not impose any bar upon any additional 
right being acquired by the transferee 
within the aforesaid period of three 
months which might operate to disentitle 
the applicant from enforcing the right of 
reconveyance which he could otherwise 
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claim under the law. To put it shortly, 
the right of reconveyance which accrues 
to a co-sharer or a raiyat of the adjoin- 
ing land has to be judged with reference 
to the date on which a completed appli- 
cation under sub-section (3) is filed, and 
not with reference to the date of the 
transfer or the date of the execution and 
registration of the document of transfer. 
Tf all the requisite conditions are found 
to exist on the date of the application, 
then, of course, the right of reconvey~ 
ance is complete and it cannot be defeat- 
ed by any subsequent transaction. For 
example, in Rajkishore Singh v. Bhu- 
baneshwari Singh, 1968 BLJR 33, the 
right of an applicant under sub-section 
(3) was sought to be defeated by a person 
who had become a raiyat of an adjoining 
land after the expiry of the period of 
three months from the date of the trans- 
fer. It was held by a Bench of this Court 
that once the right of pre-emption be- 
comes complete under sub-section (3), it 
cannot be defeated at the instance of 
another person who becomes the raiyat of 
the adjoining land after the expiry of 
the period of three months from the date 
of the transfer. A question was also 
posed before that Bench.as to what would 
be the position if some other person be- 
comes a raiyat of an adjoining land with- 
in the aforesaid period of three months. 
But their Lordships did not decide that 
question and left it open for consideration 
on a future occasion, if' necessary. It is 
quite clear, however, that if some other 
person becomes a co-sharer or a reiyat 
of an adjoining Jand before the right of 
the co-sharer to get a reconveyance of 
the transferred land becomes complete, 
and this can only be done by filing a valid 
application together with the requisites 
within the period of three months, then 
the application is bound to fail on the 
ground that the right is being claimed 
against a co-sharer or a raiyat of the ad- 
foining land, and not a person  “cther 
than a co-sharer or a raiyat of adjoining 
Iland”. Such a case, no doubt, arose in 
1969 Pat LJR 418, upon which Mr. Pandey 
relies. In that case the right of the appli- 
cant under Section 16(3) was sought to 
be defeated on the ground that before 
the presentation of the application te the 
Collector of Muzaffarpur, the Opposite 
Party had become a raiyat of the adjoin- 
ing land by taking settlement from the 
State of Bihar. Upon these facts cheir 
Lordships held that such subsequent ac- 
quisition of the adjoining land withir. the 
period of limitation would not make a 
person a raiyat of the adjoining land on 
the date of the transfer so as to defeat 
the right of pre-emption . under sub-sec~- 
tion (3) of those who were co-sharers or 
adjoining raiyats of the land in question 
on the date of sale. This view was sought 
to be supported by certain observations 
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which are to be found in 1968 BLJR 33 
(supra). In that case after leaving un- 
decided the question which I am present- 
ly considering, Narasimham C. J. ob- 
served: 


“I may, however, indicate that in 
view of the clear provision of clause (ii) 
oz sub-section (3) of Section 16, which 
requires the Court to give possession im- 
mediately to the person claiming the 
right of pre-emption without waiting for 
the disposal of his claim, and the further 
provision which requires payment of ten 
per cent of solatium to the transferee in 
the event of the eventual rejection of 
the claim, the intention of the Legisla- 
ture seems to be that, on the very date 
oi the transfer, the co-sharer of tae land 
transferred or the raiyat of the adjacent 
lend gets the right to claim pre-emption. 
That right cannot be defeated by any 
subsequent event.” ; 

But upon the facts of the case which the 
learned Chief Justice was then dealing 
with, it is manifest that these cbserva- 
tions were obiter. Besides, the subse- 
quent event which Narasimham C. J. had 
in mind was quite clearly an event which 
had taken place subsequent to the pre- 
sentation of a valid application for pre- 
emption under sub-section (3). These ob- 
servations of Narasimham C. J. cannot ` 
possibly apply to situation where the 
“subsequent event” has taken place be- 
fore the right of the applicant to claim 
pre-emption has been perfected by the 
presentation of a completed application 
fulfilling all the requisite conditions envi- 
saged in sub-section (3). I am, therefore, 
of the opinion that the observations of 
Narasimham C. J. do not suppcrt the 
view taken by the Bench in Phulena Pra- 
sad’s case.. Further, the language of sub- 
section (3) does not justify the view that 
the person who seeks to defeat the right 
of the applicant must have been a co- 
sharer or a raiyat of the adjoining land 
even on the date of the transfer, because 
as I have already shown, the crucial date 
for the application of sub-section (3) is 
not the date of the transfer, but the date 
of the application. Until a proper appli- 
cation accompanied by the requisites is 
made, the right of the co-sharer or the 
raiyat of the adjoining land to obtain a 
reconveyance of the transferred land is 
inchoate and unperfected and such a 
right can legitimately be defeated by 
reason of an event happening subsequent 
to the transfer, the effect of which may 
be that the person against whom the right 
of reconveyance is sought to be enforced 
is no more a person other than a co- 
sharer or a raiyat of the adjoining land. 
11i. The same conclusion would 
emerge if we bear in mind the incidents 
of the right of pre-emption urder the 
general law, which have been laid down 
by their Lordships of the Supreme Courf 


1971 


in AIR 1958 SC 838. The following ob- 
servations made at p. 841 of the resort 
ake the legal position clear beyond 
doubt: 


"The plaintiff is bound to show not 
only that his right is as good as that of 
the vendee, but that it is superior to 
that of the vendee. Decided cases [ave 
recognised that this superior right must 
subsist at the time the pre-emptor ezer- 
cises his right and that right is lost lf by 
that time another person with equal or 
superior right has been substituted in 
place of the original vendee. Courts 
have not looked upon this right with 
great favour, presumably, for the resson 
that it operates as a clog on the right of 
the owner to alienate his property. The 
vendor and the vendee are, therefore, 
permitted to avoid accrual of the rght 
of pre-emption by all lawful means. The 
vendee may defeat the right by selling 
the property to a rival pre-emptor with 
preferential or equal right. To summa- 
rize: (1) The right of pre-emption is not 
a right to the thing sold but a right to 
the offer of a thing about to be sold. 
This right is called the primary or in- 
herent right. (2) The pre-emptor has a 
secondary right or a remedial right to 
follow the thing sold. (3) It is a righ: of 
substitution but not of re-purchase, i.e., 
the pre-emptor takes the entire bargain 
and steps into the shoes of the original 
vendee. (4) It is a right to acquire the 
whole of the property sold and not a skare 
of the property sold. (5) Preference 
being the essence of the right, the plaintiff 
must have a superior right to that of the 
vendee or the person substituted in his 
place. (6) The right being a very weak 
right, it can be defeated by all legitimate 
methods, such as the vendee allowing the 
claimant of a superior or equal right being 
substituted in his place.” 


12. Tt will thus be seen that it 5 of 
the very essence of the right of pre-emp- 
tion that it is a very weak right, thet it 
must subsist at the time when the pre- 
emptor seeks to exercise it and that it can 
be defeated if by that time the person 
against whom it is sought to be exercised 
has acquired a right or status which is 
equal to that of the pre-emptor. Mr. 
Pandey has urged that the law of pre- 
emption which has been : embodied in 

sub-section (3) of Section 16 of the Act 
has a larger content. . But the analysis of 
the sub-section which I have given akove 
does not bear this out. In my judgment, 
the sub-section has merely made some 
change in the procedural part of the hw; 
it has left the substantive law of pre- 
emption unaltered. The substantive part 
of clause (i) and its proviso make it akun- 
dantly clear that the right to obtain a 
reconveyance does not accrue until a pro- 
per application together with the requi- 
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sites has been presented to the Collector, 
and until this is done the right remains 
inchoate, and there being no restriction 
upon any further transfer being made 
within the period of three months con- 
templated in the sub-section, the right is 
bound to be lost if by the time that the 
application is filed before the Collector 
the person who seeks the right himself 
loses the character of being a co-sharer 
or owner of the adjoining land or the per- 
son against whom the righ* is claimed 
acquires a status equal to that of the 
pre-emptor. The sub-section does not 
authorise the Collector to substitute one 
co-sharer or owner of the adjoining land 
for another co-sharer or owner of the 
adjoining land. It is, therefore, difficult 
to uphold the view expressed in Phulena 
Prasad’s case, 1969 Pat LJR 418 (supra) 
that the right of the pre-emptor cannot 
be defeated by any subsequent event of 
the nature which I have just indicated. 


13. Mr. Pandey has, however, 
drawn our attention to the decision of the 
Full Bench of this Court in Sheo Kumar 
Dubey v. Sudama Devi, AIR 1962 Pat 125, 
wherein speaking for the Court, Kanhaiya 
Singh. J. observed at p. 129 as Zollows: 

“It is: thus evident that the entire 
land is clogged with an encumbrance in 
the shape of the right of pre-emption. It 
is not a- personal right; the vendor pos- 
sesses the property not absolutely, but 
subject to the right of pre-emption. The 
vendee thus purchases the property not 
as a whole free from all liabilities, but 
as one impressed with a particular quality 
or incident. It creates a defect in the, 
title of the vendor, and the vendee thus 
acquires an imperfect title, whichis de- 
feasible in the event of the neighbour or 
the partner exercising his right of pre- 
emption.” 


Relying strongly upon these observations, 
Mr. Pandey contended before us that the 
right of pre-emption embodied in Section 
16(3) of the Act cannot be defeated by 
any subsequent event occurring within 
the time limit mentioned therein. But 
I cannot persuade myself to accept this 
contention as correct. In Sheo Kumar 
Dubey’s case, AIR 1962 Pat 125 (EB), 
Kanhaiya Singh, J. had no occasion to 
consider the question as to how the right 
of pre-emption accrues or the question 
as to how such a right can be or is lost. 
His Lordship was merely describing the 
legal incidents of a perfected right of pre- 
emption. He was not dealing with a 
situation arising out of some event which 
may have the effect of nullifying that 
right before any step is tak2n to enforce 
it. At any rate, his Lordship has no- 
where said that the right of pre-emption 
cannot be lost but can be claimed even 
though by some method known to law 
the transferee comes to acquire the same 
or equivalent status vis-a-vis the disputed 
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property as the pre-emptor before the 
latter has perfected his right of pre- 
emption by taking appropriate action 
under the law. I am, therefore, of the 
opinion that the observations of Kanhaiya 
Singh, J. lend no support to the conten- 
tion of Mr. Pandey. 


14, Thus, for the reasons which I 
have given, I have come to the conclu- 
sion, and I say this with great respect, 
that the decision of their Lordships in 
Phulena Prasad’s case, 1969 Pat LJR 418 
is opposed to the very concept of the law 
of pre-emption as embodied in sub-sec- 
tion (3) of Section 16 of the Act, and the 
same must, therefore, be overruled. 


15. It follows that the first question 
referred to us must be answered thus: 
Under Section 16(3) of the Act, the right 
of pre-emption which: accrues to a co- 
sharer or a raiyat holding land adjoining 
the transferred land must subsist not 
only on the date of execution and regis- 
tration of the document of transfer, but 


also on the date of the application which ` 


must be made within three months from 
the date of registration: thereof. This 
right is ipso facto defeated if before the 
date of the application the transferee 
himself acquires the same status in rela- 
piion to the transferred land as the appli- 
cant. 


16. Let us now turn to the facts 
of the present case. The admitted posi- 
tion is that the total area of plot No. 738 


is 0.24 acre, out of which respondent No. 


1 had purchased .06 acre under the two 
Sale deeds which were executed and 
registered in his favour on the 23rd Octo- 
“ber, 1962. Therefore, on the 5th Decem- 
ber, 1962, when the petitioners made their 
application under Section 16(3) of the Act, 
respondent No. 1 was the raiyat not only 
in respect of the area of .03. acre in plot 
No. 738 covered by the sale deed of res- 
pondent No. 2, but also the raiyat in 
respect of an eqtiivalent area in the same 
plot covered by the sale deed of res- 
pondent No. 3. If, therefore, the peti- 
tioners are permitted to seek a right of 
reconveyance only with respect to the 
area contained in the sale deed of res- 
pondent No. 2 then the position would be 
that they would be seeking enforcement 
of that right against a person who is 
himself a co-sharer of the transferred 
land. Upon its plain language, Section 
16(3) does not contemplate the enforce- 
ment of such a right of reconveyance 
with respect to only a part of the interest 
of the transferee. In this connection it 
js also relevant to bear in mind the ob- 
jects which the Legislature had in mind in 
enacting sub-section (3). One of the ob- 
jects, as indicated by their Lordships of 
the Supreme Court in Hiralal Aggarwal 
v. Rampadarath Singh, 1968- Pat LJR 
€8A = (AIR 1969 SC 244), is : 
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“to secure consolidation by giving 
the right of reconveyance to a c¢-sharer 
or a raiyat of the adjoining area so that 
the land in question can be used in the 
most advantageous manner and elso to 


-prevent fragmentation of the lanc”. 


This object cannot be secured if out of 
a total of .06 acre held by respondent No. 
1 in plot No. 738, he is made to part with 
only .03 acres covered by the sale deed 
executed in his favour by respondent No. 
2. By abandoning their claim.in respect 
of the lands covered by the sale deed of 
respondent .No. 3, the petitioners are, 
therefore, faced with the situation that 
they are seeking to enforce a righ: of re- 
conveyance against a person of equal sta~ 
tus, and that also in respect of only a 
part of his interest in plot No. 738. Quite 
clearly such a right of reconveyance can~ 
not be conceded to them. 


17. Mr. Pandey, however, tried to 
bring the case of the petitioners within ` 
the fifth incident of the right of pre- . 
emption as explained by their Lordships 
of ‘the Supreme Court in Bishan Singh’s 
case, AIR 1958 SC 838 (supra). The argu- 
ment is that the petitioners have superior 
right to that of respondent No. 1 in rela- 
tion to plot No. 738, inasmuch as they 
were co-sharers of his vendors, while 
Tespondent No. 1 had no interest in that 
plot prior to the purchases made by him 
on the 23rd October, 1962. But thé distinc- 
tion which Mr. Pandey seeks to make be- 
tween a co-sharer by birth and a co- 
sharer by acquisition is not relevant to 
the enforcement of a right of pre-emption. 
The right of pre-emption has.to be decid- 
ed on the basis of the state of affairs pre- 
vailing on‘the date of the application for 
making the reconveyance, and on that 
date in the present case, respondent No. 
1 was as much a co-sharer of plot No. 
738 as the petitioners themselves, It is 
of no consequence that the petitioners 
held a larger share in that plot es com- 
pared to respondent No. 1 or that respond- 
ent No. 1 acquired his interest subse- 
quently to the acquisition of the interest 
in the plot by the petitioners. Mr. Pandey 
had in mind the concept of the preferen- 
tial claim of a co-sharer in a ‘dwelling 
house as recognised in-Section 4 of the 
Partition Act, 1893, under which it is 
open to any member of the family who is 


entitled to a share in the.dwelling house 


to buy over the share of a stranger trans- 
feree at a valuation made by the Court. 
But no such concept can legitimately be 
applied in dealing with an application 
under Section 16(3) of the Act. I have, 
therefore, -no:hesitation in overruling the 
contention of Mr. Pandey that the rights 
‘oi the petitioners in plot No. 738 stood on 
a footing superior to that of respondent 
No. 1 on the date of their application 
under Section 16(3). X 
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18. Having failed to persuade us 
to hold that the petitioners are entz-tled 
to claim the right of reconveyance only 
with respect to the area of .03 acre in 
plot No. 738 covered by the sale deed of 
respondent No. 2, Mr. Pandey argued 
that the petitioners should be permitted 
to claim reconveyance even with respect 
to the other area of .03 acre in plot No. 
738, which is covered by the sale deed of 
respondent No. 3. According to Mr. 
Pandey, this should present no difficulty 
because the petitioners have already de- 
posited the full amount of the consiGera- 
tion money of both the sale deeds of the 
23rd October, 1962 and the further sum 
of Rs. 105/- representing 10 per cent of 
the total consideration money, and the 
petitioners would have no objection if 
the whole of this money were te be 
treated as the requisite deposit to erable 
them to obtain reconveyance of the whole 
of .06 acre in plot No. 738 only. But that 
obviously lands Mr. Pandey in ancther 
difficulty. Both under the general law 
of pre-emption and the provision of Sec- 
tion 16 (3), the reconveyance has to be 
made on the same terms and conditions 
as are contained in the document of 
transfer. To permit the petitioners to 
obtain a reconveyance with respect to 
only .03 acre in plot No. 738 covered by 
the sale deed of respondent No. 3 would 
amount to striking a new bargain ‘for the 
parties by splitting up the terms and 
conditions contained in the sale deed of 
respondent No. 3. This is certainly not 
contemplated by sub-section (3) of `3ec- 
tion 16 of the Act. It is manifest thet in 

respect of the land covered by the sale 
` ideed of respondent No. 3. the petitioners 
must claim the right of reconveyance 
with regard to the whole of the prorerty 
to which it relates or to none at all. 


19. Having realised this difficulty 
in his way, Mr. Pandey went back to 
tally upon the concession which the peti- 
tioners had made before the Board of 
Revenue as well as before the DivsBion 
Bench, namely that they had no right of 
reconveyance in plot No. 2661, and en- 
deavoured to show that the petitioners 
were co-sharers even with respect to that 
plot so that it was open to them to ask 
for reconveyance with regard to the 
whole of the property covered by the 
sale deed of respondent No. 3. In this 
way Mr. Pandey sought to assail the 
finding of the Revenue authorities waich 
fs to the effect that the petitioners have 
no interest in plot No. 2661, and he ‘sought 
to do so on the basis of a document wnich 
is Annexure ‘6? to the writ application 
purporting to be a true copy of the Form 
M of the office of the Anchal Adhixari 
of Bikram. Unfortunately, however, this 
document was not produced before the 
Revenue authorities and it has been Aled 
for the first time in this Court, 
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graph 5 of the counter-affidavit of res- 
pondent No. 1 it has been asserted that 
“Annexure No. 6 was not produced be- 
fore any of the, authorities and it is a got 
up document after the petitioners had 
lost before, the Board of Revenue”. In 
spite of this assertion made in the coun- 
ter-affidavit of respondent No. 1 as far 
back as the 15th Mr. Pandey took no 
step to challenge its correctness by pro- 
ducing before us the original document 
of which Annexure ‘6’ purports to be a 
true copy. It has so also not been shown 
to us that this document was filed at any 
stage in the proceeding before the Reve- 
nue authorities. Therefore. on the basis 
of a document of such doubtful authenti- 
city it would be highly unsafe to record 
a finding that the petitioners are co- 
sharers in respect of plot No. 2661 also. 
Even assuming, however, that the stand 
now taken by the petitioners is correct, 
the fact remains that it was admitted on 
behalf of the petitioners before the Com- 
missioner that respondent No. 1 was a 
raiyat in respect of land adjoining plot 
No. 2661 so that the petitioners can claim 
a preferential right in respect of that 
plot. 

20.’ Thus, considering the case 
from all its aspects, the conclusion is 
irresistible that the petitioners are not 
entitled to claim a right of reconveyance 
with respect to any portion of plot No. 
738 or with respect to plot No. 2661, and 
that alone is sufficient to merit the dis- 
missal of the present writ application. 

21. In this view, it is hardly ne- 
cessary to enter upon a discussion of the 
second question formulated for our deci- 
sion by the Division Bench. However, we 
have looked into the description of the 
land as given in Schedule I of Form LC. 
VIII which the petitioners had filed be- 
fore the Collector on the 29th December, 
1962. Therein plot No. 738 has been des- 
cribed as homestead and plot No. 2661 
as agricultural. I.am inclined to think 
that this amounts to sufficient compliance 
with the requirement of Schedule I of 
Form LC. XIII. It is, therefore not cor- 
rect to say, as was urged before the Divi- 
sion Bench, that the description of the 
land “whether held for agriculture, horti- 
culture or homestead” was wholly absent 
in Schedule I of the prescribed form. In 
this view of the matter, I do not feel 
called upon to deal with the decision of 
Untwalia and Kanhayaji, JJ. in Ganesh 
Prasad v. Jugeshwar Tewari, 1969 Pat 
LJR 284, upon which reliance was placed 
on behalf of respondent No. 1 before the 
Division Bench or to see wnether it runs 
counter to the decision of the Supreme 
Court in Hiralal Aggarwal’s case, 1968 
Pat LJR 68A = (AIR 1969 SC 244), as 
suggested before us by Mr. Pandey. 

In the result, I find no merit in this 
application and it is, accordingly, dis- 
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missed. But in the circumstances, there 
will be no order as to costs. 
A. B. N. SINHA, J. :— 22. I agree. 
ANWAR AHMAD, J.:— 23. I also 


agree and have nothing to add. 
Application dismissed. 
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U. N. SINHA AND S. SARWAR ALI, JJ. 

Bishwanath Pd. Singh, Petitioner v. 
The State of Bihar and others. Respon- 
dents. 

Civil Writ Jurdn. 
4970, D/- 6-8-1979. 

(A) Panchayats — Bihar Panchayat 
Raj Act (7 of 1948), S. 79 (1) (b). Proviso 
— The proviso empowering the State 
Government to remove disqualification 
falling under the clause (b) of the section 
does not conflict with Post Office Act 
and hence is not unconstitutional. ` (X- 
Ref.— Post Office Act (1898), S. 74). (Con- 
stitution of India Art. 254). (Para 4) 

(B) Post Office ‘Act (1898), S. 74 — 
Rules under — The Post and Telegraph 
Extra Departmental Agents (Conduct and 
Service) Rules, (1964) — Rule 18 (4) and 
the explanation of Director General of 
Posts and Telegraphs thereunder — The 
rule lays down a condition of service 
between employer and employee — The 
‘Act, the rule and the explanation do not 
disqualify extra departmental agent work- 
ing as post master from contesting as a 


Case No. 873 of 


candidate for the post of Mukhiya of a 


Gram Panchayat under the Bihar Pan- 

chayat Raj Act. (X-ref:—Bihar Pancha- 

yat Raj Act (7 of 1948), S. 79 (1) (b)). 
Para 4) 

Devendra Prasad Sinha, for Petitioner; 
Shreenath Singh (Standing Counsel), 
Jagdish Pandey and Vijay Bahadur Singh, 
for Respondents. 

U. N. SINHA, J.: This application has 
been filed by the petitioner under Arti- 
cles 226 and 227 of the Constitution of 
India, praying that an order passed by the 
Sub-divisional Officer, Sasaram, dated 
the 14th April, 1970, rejecting the nomi- 
nation paper of the petitioner for his can- 
didature of Mukhiya of Kaki Dumri Gram 
Panchayat in the district of Shahabad 
under the Bihar Panchayat Raj Act, 1947 
(Bihar Act 7 of 1948) be quashed. A 
copy of the order of the Sub-divisional 
Officer, Sasaram has been incorporated in 
Annexure 4. The petitioner’s nomination 
paper had been accepted by the Election 
Officer by order dated the 4th April, 1970 
and a copy of this order has been incor- 
ported in Annexure 1. The petitioners 
nomination paper was rejected by the 
Sub-divisional Officer on the ground that 
he was disqualified under Section 79 (1) 
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(b) of the Bihar Panchayat Raj Act. 1947 
(hereinafter to be called the Act, as he 
was in the service of the Central Govern- 
ment. At that time the petitiorer was 
working as a Post Master of Dumri under 
Chenari Sub Post Office. The wzit case 
is being contested by respondent No. 5, 
who was another candidate for the 
Mukhiyaship. 7 
2. The petitioner’s case is that he 
was an extra departmental agent from 
1960, working in the post office at Dumri 
under Chenari Sub Post Office, and as 
extra departmental agents receive honora- 
rium only and not regular pay from the 
Government, his nomination paper was 
wrongly rejected. It appears from the 
order of the Election Officer, mentioned 
above, that his view was that the peti- 
tioner was not in regular service of the 
Government and, therefore, he was not 
disqualified for the election in question. 


3. According to the counter affida- 
vit filed by respondent No. 5, the peti- 
tioner was an employee of the Central 
Government and, therefore, he was dis- 
qualified under Section 79 (1) (b) of the 
Act. It now appears that this point does 
not require consideration in this case, 
in view of another circumstance, which 
may be stated as follows: There is a pro- 
viso to Section 79 (1) (b) of the Ac: which 
states that in cases of disqualification fall~ 
ing under. clause (b) of Section 79 (1) of 
the Act, the disqualification may be re- 
moved by a General or special order of 
the Government in this behalf. The ex- 
pression “Government” has been defined 
in the Act as the Government of Bihar, 
In paragraph 9 of the writ application it . 
has been stated that the Governrnent of 
Bihar by a notification dated the 23rd 
February, 1960, published in the Bihar 
Gazette, Part II, page 1537, on the 20th 
April, 1960 had declared that extra depart- 
mental agents working in post offices 
were not disqualified for election, nomina- 
tion or appointment to gram Panchayats. 
In a counter affidavit filed on behalf of 
the Sub-divisional Officer, Sasaram, res- 
pondent No. 2, it has been stated that the 
notification in question had not been 
produced before the Sub-divisional Offi- 
cer, Sasaram and presumably Zor this 
reason, the petitioner had been disquali- 
fied. On this point respondent No. 5 has 
taken the following stand in the counter 
affidavit filed on his behalf. It is alleged 
that the notification of -the Government 
of Bihar is contrary to Rule 18(4) of the 
Posts and Telegraph Extra Departmental 
Agents (Conduct and Service) Rules, 1964. 
According to this respondent, the explana- 
tion given by the Director General of 
Posts and ‘Telegraphs, incorporated in 
Annexure A of the counter affidavit sup- 
ports this contention. 

4, Rule 18 (4) of the Posts and 
Telegraphs Extra Departmental Agents 
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(Conduct and Service) Rules, 1964 reads as 
follows: 

(4) No employee * shail “canvass or 
otherwise interfere or use his influence in 
connection with or take part in, an elec- 
tion to any Legislative or local authority: 

Provided that— 

ü) an employee qualified to vote af 
such election may exercise his right to 
vote but where he does so, he shall give 
no indication: of the manner in which he 
proposes ‘to vote or has voted, 

(ii) an employee shall not be deemed 
fo have contravened the provisions of this 
rule by reason only that he assists in the 
conduct of an election in the due perfor- 
mance of a duty imposed on him by or 
under any law for the time being in 
force.” 

of Annexure A 


The relevant portion 


runs thus:— 


“Sub:— Extra Departmental Agents 
— Appointment of Mukhiya and Sar- 
panchas of Village Panchayats etc. 

A question has been raised whether 
Mukhias and Sarpanchas of Village ?an- 
chayats etc. can be appointed as Extra 
Departmental Agents. 


In this connection, attention is in- 
vited to Rule 18 of P. & T. Extra Depart- 
mental Agents (Conduct and Service) 
Rules 1964, which in clear terms, lays 
down that no extra Departmental Agents 
shall be a member of, or be otherwise 
associated with any political party or 
any organisation in aid of or assist in any 
other manner any political movemert or 
activity. 

The position as will be seen from the 
preceding paragraph is. very clear and 
there should hardly be person holding an 
elective office to be considered for 
the appointment of Extra Departmental 
Agents, as such an office clearly means 
that he is associated with local politizs.” 
Having heard the learned counsel for the 
petitioner and learned counsel for respon- 

‘ dents Nos. 2 and 5, I am of the opinion, 
that, in . view of the Government of 
Bihar’s notification dated the 23rd Feb- 
ruary, 1960. a copy of which was procduc- 
ed in Court, the petitioner was wrongly 
disqualified by the Sub-divisional officér, 
Sasaram, The arguments of learned coun- 
sel for respondent No. 5 in support ož his 
client’s counter affidavit are not valid. 
Rule 18(4), quoted above, can only refer 
to the service conditions between an em- 
ployer and an employee, even if it be as- 
sumed that taking part in an electioa to 
a local authority’ includes a candidature 
thereof. Annexure A may clarify the 
Stand of an employer with respect to 
extra departmental‘ agents, but neither 
Rule 18(4) nor the direction given in 
Annexure A can affect the legislative com- 
ipetency so far as the proviso to section 
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79 (1) (b) of the Act is concerned. Learn- 
ed counsel for respondent No. 5 has referr- 
ed to Item No. 31 of List I and Item No, 
5 of List II of the Seventh Schedule of the 
Constitution of India and tc Section 74 of 
the Indian Post Office Act, 1898 (Central 
Act No. VI of 1898) and has contended 
that the proviso to Section 79 (1) (b) of 
the Act, removing certain disqualifications 
was unconstitutional. 


It is contended that the proviso in 
question is in conflict with Section 74 of 
the Indian Post Office Act. under which 
the Rules referred to above have been 
framed. I am not at all sure that these 
Rules were framed under Section 74 of 
the Indian Post Office Act. But, in any 
event, the argument of the learned coun- 
sel in this context cannot be accepted. The 
State Legislature obtained its competence 
to enact Section 79 of the Act under Item 
No. 5 of List IL of the Seventh Schedule 
of the Constitution and there does not ap- 
pear to be any such conflict as is contend- 
ed for. According to learned counsel for 
respondent No. 5, the State Legislature 
was competent to enact Section 79 (1) (bY 
of the Act, whereas it could not enact the 
proviso under consideration, removing dis~ 
qualification of persons holding service 
under the Central Government. In my 
opinion, this argument has been rightly, 
refuted by Sri Shreenath Singh appear- 
ing for the State of Bihar when he argued 
that the State Legislature need not neces« 
sarily have incorporated the disqualifica- 
tion in Section 79 (1) (b) at all, and if it 
could, it could also. remove the disqualifi~ 
cation in accordance with the proviso, by. 
which the Government of Bihar can re~ 
move the disqualification by a general or 
special order. It is difficult to accept the 
argument of learned counsel for respon- 
dent No. 5, that, even if no disqualifica~ 
tion for employees of the Central Govt. 
was incorporated in the Act. their nomina- 
tion papers could be rejected under Rule 
18(4) of the Rules, quoted above. The 
terms of employment, if any, between an 
employer and an employee cannot bring 
forward a disqualification for election, 
nomination or appointment so far as the 
Act is concerned, Neither the Indian Post 
Office Act nor the Rules relied upon by 
learned counsel for respondent No. 5 nor 
the directions contained in Annexure A 
refer to any disqualification for election, 
nomination or appointment as Mukhiya of 
a Gram Panchayat.: Therefore, in my 
opinion, the Sub-divisional Officer, Sasa- 
ram was in error in rejecting the peti- 
tioner’s nomination paper. So far as: the 
petitioners employment “s concerned, 
there is a reference to the fact in the 
Sub-divisional Officer’s order that he had 
tendered his resignation on the ist April, 
1970, Learned counsel for the petitioner 
stated in Court that this resignation has 
now been accepted and, therefore, even 
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the question of relationship between an 
employer and an employee is merely aca- 
demic. However, for the reason that the 
Government of Bihar had removed the 
disqualification incorporated in Section 
79 (1) (b) of the Act, this application must 
succeed, 

5. Lastly, it has been argued on 
behalf of respondent No. 5 that under 
Rules 26 and 72 of the Bihar Panchayat 
Election Rules, 1959, respondent No. 5 
must be held to have been declared elect- 
ed as Mukhiya of the Gram Panchayat as 
he was the only candidate left in the field 
and, therefore, the petitioner wes duty 
bound to file an election petition calling 
in question the election. .This contention 
is also not valid. Respondent No. 5 had 
not been declared elected, and as a mat- 
ter of fact, by an order passed Dy this 
Court on the 27th April, 1970, it was order- 
ed that during the pendency of the writ 
application the declaration of this >espon- 
dent as Mukhiya will be stayed. In any 
event, if the petitioner’s nomination paper 
had been wrongly rejected by tha Sub- 
divisional Officer, Sasaram, for the reasons 
dealt with above, there is no bar in this 
writ application being allowed, if the con- 
tention raised on behalf of respondent No. 
5 based on the invalidity of the r2levant 
proviso to Section 79 (1) (b) of the Act is 
rejected. 

6. The writ application is, there- 
fore, allowed and the order of the Sub- 
divisional Officer, Sasaram, dated the 14th 
April, 1970 is set aside, with the result 
that the election of the Mukhiya cf Kaki 
Dumri Gram Panchayat must now proceed 
from the stage at which the petizioner‘s 
nomination paper had been accepted by 
the Election Officer by his order dated the 
4th April, 1970. In the circumstances of 
the case, there will be no order fcr costs 
of this Court. 

SARWAR ALI, J.: 7. I agree. 

Petition allowed. 
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Chhatu Ram Bhadani and others, Ap- 
pellants v. State of Bihar, Respondents. 

A. F. O. O. No. 120 of 1969, D;- 22-7- 
1970, from Order of Krishna Prasad Sub- 
Judge 1st Court, Gaya, D/- 12-4-1969. 

Civil P. C. (1908), O. 39 Rr. 1 and 2 
and S. 151 — Ad interim injunction — 
Application for ad interim injunction res- 
training defendant from selling szhedule 
properties in certificate case in question 
— Plaintiffs having prima facie case for 
trial — If properties are sold tô stranger, 
plaintiffs will be put to difficulty in re- 
covering possession in case they succeed 
in suit while the defendant sufiers no 
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-case for trial. 


A.L BR, 


loss because loan will be carrying interest 
and therefore balance of convenience lies 
in retaining status quo — Ad interim in- 
junction granted. (Para 2) 

K. D. Chatterji and Rameshwar Pra- 
sad No. II, for Appellants; R. P. Katriar, 
for Respondent. 


JUDGMENT: This appeal has been fil- 
ed by the plaintiffs and it is directed 
against an order passed by the trial court 
dated the 12th April, 1969, rejecting the 
plaintiffs’ petition praying for an ad interim 
injunction. The plaintiffs have institut- 
ed a suit claiming a relief to the effect 
that on an adjudication that the plaintiffs 
are not liable to pay, the defendant be 
permanently . restrained from taking any 
step for auction sale of the personal pro- 
perties of the plaintiffs, advertised and 
described in schedule 1 of the plaint or 
from taking any other step in Certificate 
Case No. 20/OD/63-64. In that suit the 
plaintiffs filed an application under Order 
XXXIX Rules 1 and 2 and Section 151 of 
the Code of Civil.Procedure, praying that 
the defendant be-injuncted by an ad in- 
terim order, restraining it from selling the 
properties given in Schedule 1 of the plaint 
or from taking further steps against the 
plaintiffs in the certificate case in ques- 
tion.. On hearing the parties, the learn- 
ed trial Judge has considered various as- 
pects of the case and has stated that in 
view of the circumstances, the plaintiffs 
might have a prima facie case, but the 
balance of convenience is not in their 
favour nor would they be put to an ir- 
reparable loss if injunction is-refused. 

2. Learned counsel for the appel- 
lants has drawn our attention to certain 
paragraphs of the plaint, especially para- 
praphs 9 and 10, and has argued that not 
only the plaintiffs had a prima facie case 
for trial. the balance of convenience was 
also in their favour for grant of the in- 
junction prayed for. In reply, Sri Katriar 
has referred to the show cause petition fil- 
ed on behalf of the defendant in the court 
below and has specifically relied upon 
paragraphs 6 and 8 to 10 thereof. -Sri 
Katriar has contended that it was open to 
the defendant to realise certain dues under 
the mortgage mentioned in the show cause 
petition against the plaintiffs and that the 
balance of convenience was not in favour 
of grant of an injunction, as by an injunc~ 
tion, realisation of a large sum of money 
will be postponed. Having heard the 
learned counsel for the parties we are of 
the opinion that substantial questions of 
law and fact have to be decided in the 
suit itself and that it cannot be said that 
the plaintiffs have not got a prima facie 
case in their favour for final adjudication. 
The conclusion of the learned trial Judgé 
seems to be also that there is a prima facie 
On the question of balance 
of convenience on this side or that, the 
learned Subordinate Judge has not given 
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any reason for his conclusion that the 
balance of convenience was not in the 
plaintiff's favour. We do not think hat 
the conclusion of the learned Subordinate 
Judge is sound, as the properties of the 
appellants, which are on sale, are said to 
be two houses at Jhumri Tilaiya in the 
district of Hazaribagh. If these properties 
are sold now and purchesed by strarger 
to this litigation, and ultimately the plain- 
tiffs' suit succeeds, there may be difficulty 
in the way of the plaintiffs recovering 
possession of the houses from strangers. 
On the other hand, the defendant of the 
suit is entitled to interest on the amcunt 
of the loan mentioned in parazraph 4 of 
the defendant’s show cause petition, and 
when the dues are realised, the deen- 
dant of the suit will also be entitlec to 
realise interest. Therefore, on the assump- 
tion that there is a prima facie case tc go 
to trial, we are of the view that the bal- 
ance of convenience lies in retaining the 
status quo, so that an order of ad interim 
injunction should have bean passed by the 
trial court in this case. 


3. For these reasons we are of the 
opinion that the appeal should be allowed 
and the defendant should be restrained 
from proceeding against the properties of 
the plaintiffs in the certificate case in 
question. We make it clear that no ob- 


servation of this Court may be taker as ` 


any conclusion to be arrived in the suit 
itself on the disputed facts raised: by the 
parties. The appeal is, therefore, allow- 
ed, but under the circumstances, ‘without 
costs. We are informed that the suit is 


not yet ready for hearing and. therefore,- 


we cannot direct, at this stage, for its im- 
mediate disposal. But, we have no dcubt 
that if the parties co-operate, the suit will 
be disposed of expeditiously. 

Appeal alloved, 
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_. Mahabir Sahni, Petitioner v. Babu 
Lal Sahni and others, Opposite Parties. 
Civil Revn. No. 1324 of 1969, D/- 1-7- 
1970 against order of J. N. Prasad, Sub J., 
Darbhanga, D/- 23-8-1969. 


(A) Civil P. C. (1908), O. 14 R. Z — 
Issues of law and fact — Order of decid- 
ing issues depends on facts of each case 
— In appealable cases all issues may he 
decided together — Issues of law going to 
root of case and not depending on evi- 
‘dence must be tried first. - 


The order in which issues of law and 
facts should be tried depends on facts of 
each case. Court has the right to dispose 
of issues in any way which it consicers 

most likely to be conducive to ascertzin- 
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ment of truth. But in appealable cases 
Court should as far as possible decide on 
all isssues together in order to avoid pro- 
tracted litigation. Where issues of law 
going to the root of the case and capable 
of being decided without evidence arise 
the Court is bound to try them first. In 
the circumstances of fhis case the High 
Court directed that preliminary issue re- 
garding notice under S. 8), Civil P. C. 
should be disposed of together with other 
issues. Case law referred. (Para 8) 


(B) Civil P. C. (1908), O, 14, R. 2 — 
Question regarding requirement of notice 
under S. 80, Civil P. C. raised — Court re- 
fusing to hear matter as preliminary issue 
ought to give reasons. (Para 8) 


Cases Referred: Chronological Paras 
(1967) AIR 1967 Pat 149 (V 54) = 

1966 BLJR 215, Rohtas Industries 

Ltd. v. Rohtas Industries Staff 


- Union 
(1966) 1966 BLJR 225, Rohtas 

Industries Ltd. v. Jagarnath 

Sahai Verma 5, 6 
(1964) AIR 1964 Pat 268 (V 51) = 

1963 BLJR 180, Mohan Singh 

Oberai v. Shah Muhammad Umair 7 
(1958) AIR 1958 SC 687 (V 45) = 

1958 SCJ 680. K. Kamaraja Nadar 

v. Kunju Thevar 
(1952) AIR 1952 Pat 281 (V 39), 

P. C. Gangulee v. Sm. Kadhuri 


Devi 
(1936) AIR 1936 Pat 250 (V 23) = 


17 Pat LT 253, Janki Das v. 
` Kalu Ram 3, 3A 
(1931) AIR 1931 Mad 175 (V 18) = 
' 59 Mad LJ 923, (Sree Rajah) 

Venkata Rangiah Appa Rao 

Bahadur v. Secy. of State 3A 


Indu Shekhar Prasad Sinha, for Peti- 
tioner; S. P. Srivastava, for Opposite 
Parties. 

ORDER: This application under Sec- 
tion 115 of the Code of Civil Procedure 
(hereinafter referred to as ‘the Code’) has 
been preferred by Mahabir Sahni, who is 
defendant third party in Title Suit No. 27 
of 1968 against the order dated the 23rd 
of August, 1969, passed by the Subordinate 
Judge in the said title suit holding that 
whether notice under section 80 of the 
Code would be required or not shall be 
decided at the time of the hearing of the 
main suit and shall not be decided as a 
preliminary point. 


2. In order to appreciate the points 
involved in this application, it will be 
necessary to. state briefly the facts. Babu- 
lal Sahni and three others, who are op- 
posite party Nos. 1 to 4 in this applica- 
tion as plaintiffs filed the said title suit 
for declaration of title over -he suit lands 
measuring about 10 bighas which containa 
pond and for restraining the defendant 
third party. namely, the tretitioner and 
the defendants first and the second par- 
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ties, who are the State and its officials 
from interfering with their possession. 
They are also parties in this application, 
as opposite parties. It may be noted that 
the petitioner is the settlee of 8 bighas and 
odd out of the Jands in dispute for three 
years, the term of which is expiring on 
the 30th of September, 1970. It is the case 
of Opposite Party Nos. 1 to 4 that they 
had purchased on the 25th of January, 
1963 the disputed land and got their 
names mutated in the Government re- 
cords, but the petitioner after obtaining 
the aforesaid settlement from the State of 
Bihar tried to interfere with the peaceful 
possession of opposite party Nos. 1 to 4 
which led to proceedings under Sections 
144 and 145 of the Code of Criminal Pro- 
cedure. Thereafter, the aforesaid opposite 
party Nos. 1 to 4 filed the said title suit 
on the Ist of February, 1968, but the 
plaintiffs did not send notice to the State 
of Bihar or its officials, who are defend- 
ants first and second parties in the suit 
prior to the filing of the suit. The reasons 
for not doing so have been stated by them 
in paragraph 22 of the plaint. Subsequent 
to the filing of the suit the plaintiffs also 
filed an application on the 7th of Feb- 
ruary, 1968 for restraining defendants 
first, second and third parties by issuance 
of injunction from interfering with the 
peaceful possession of the plaintiffs of the 
suit land. The trial court on the same 
date zranted ad interim injunction. Sub- 
sequently, after hearing both the parties, 
it made the ad interim injunction absclute 
by its order dated the 27th of November, 
1968. Aggrieved by the said order the 
defendant third party preferred an appeal 
before the District Judge, who after hear- 
ing the parties affirmed the order of the 
trial court on the 20th of December, 1968. 
Aggrieved by the order of the District 
Judge, the defendant third party arpel~ 
lant preferred a revision in this Court 
which was registered as Civil Revision 
No. 139 of 1969. When the civil revision 
application was placed before Hon’ble Mr. 
Justice A. Ahmad ‘for hearing the defend- 
ant third party petitioner withdrew his 
application on the 30th of June, 1969, 
and he was allowed to withdraw his ap- 
plication by his Lordship and at the same 
ae his Lordship passed the following 
orders:— 


etie The Subordinate Judge, Dar- 
bhanga is directed to expedite the hear- 
ing of Title Suit No. 27 of 1968 as far as 
possible”. 


When the record of the case was trans 
mitted to the Court below, the defend- 
ant third party petitioner on the 25th of 
July, 1969 filed an application for decid- 
ing as a preliminary issue whether a 
notice under Section 80 of the Code was 
required or not. The trial court after 
hearing both the parties by the impugned 
order held— 
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Mo rers As regards hearing of issue re- 
lating to service of notice under Sec- 
tion 80, C. P. C. as a preliminary issue, 
it is better if this issue is heard along 
with other issues at its proper time. The 
petition relating to it is accordingly dis- 
posed of.” 

7 Mr. Indu Shekhar Prasad 
Sinha, learred counsel appearing for the 
petitioner assailed the above order and 
contended that the order is not passed 
under the terms of Order XIV, Rule 2 
oz the Code which reads as under:— 


“2, Where issues both of law and of 

fact arise in the same suit, and the Court 
is of opinion that the case or any part 
thereof may be disposed of on the issues 
ot law only, it shall try those issues first, 
and for that purpose may, if it thinks fit, 
postpone the settlement of the issue of 
fact until after the issues of law have 
been determined”. 
He submitted that no doubt the trial 
court has discretion in the matter, but in 
the instant case, it has not said in clear 
words why it considered it better 
“if this issue was heard along with the 
other issues. According to him, it ought 
to have given reasons. In order to sub- 
stantiate his contention he relied on a 
judgment of this Court in the case of 
Janki Das v. Kalu Ram, AIR 1936 Pat 
250 where Courtney-Terrell, C. J. as he 
then was okserved— 


“In deciding the question as to whe~ 
ther the Ccurt should grant or refuse a 
prayer to try a preliminary issue on a 
point of lav, some harmony is to be ob- 
served between the general principle 
that it is undesirable to try cases piece- 
meal and the specific and wholesome 
provisions of Order 14, Rule 2, Civil 
F. C., which is for the purpose of pre- 
venting the injustice of a party being 
able to force his opponent to go at great 
length into evidence when the simple 
decision on a point of law might render 
the investigation of the facts unneces- 
sary. ' 


3A. Learned counsel further con~ 
tended that the provision contained under 
Section 80 of the Code is mandatory and 
admits of ro exception. Therefore, if it 
is held that the provisions contained 
under Section 80 were not complied with, 
the plaint shall be rejected as a whole 
under Order 7, Rule 11 of the Code. In 
order to substantiate this point he relied 
on a judgment of the Madras High Court 
in a case of (Sree Rajah) Venkata Rangi~ 
ah Appa Rao Bahadur v. Secy. of State, 
AIR 1931 Mad 175 wherein while dealing 
with the provisions of Order 7, Rule 11 


and Section 80 of the Code. Sundaram 
Chetty, J. observed that 

“the plain meaning of Rule 11 Es 
that if any of the defects mentioned 


therein is found to exist in any case, the 
plaint shall be rejected as a whole. If 
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does not imply any reservation in the 
matter of the rejection of the plaint, 
Non-compliance with the requisites of 
Section 80 may be a ground covered by 
Clause (d), Rule 11. Even if it shoulc be 
taken that that clause does not strictly 
apply to non-compliance with Section 80, 
still a suit against all the defendants is 
liable to dismissal on account of ron- 
compliance with Section 80.” 


A further reliance was placed on a judg- 


ment of this Court in case of P. C. Gan- 
gulee v. Sm. Kadhuri Devi, AIR 1952 
Pat 281 where Narayan, J., as he then 
was, while dealing with the provis.ons 
contained under Order 14, Rule 2 and 
Section 115 of the Code observed— 

“Rule 2 of Order 14, Civil P. C. is 
mandatory, though before trying an issue 
of Jaw as a preliminary issue the Caurt 
has to be convinced that that is an issue 
on which the whole case can be dismiss- 
ed. Once the Court comes to-the conzlu- 
sion that there is a pure question of law 
to be decided as a preliminary issue in 
the case, an order refusing to decide the 
preliminary issue on the, mere groind 
that. the Court does not favour disposal 
of suits on preliminary points is not jvsti- 
fied and would be interfered with in 
revision”. 

His Lordship relied on AIR 1936 Pat 250 
(supra), 

4. .On the other hand, Mr. Sri- 
vastava, learned counsel appearing on 
behalf of the plaintiffs Opposite Perty 
Nos. 1 to 4 supported the impugned order 
and contended that in the circumstances, 

the instant case, he has given reacons 
why he could not comply with the provi- 
sions contained under Section 80 of the 
Code and that fact has been stated in 
Paragraph 22 of the plaint. Since -the 
matter is pending before the trial Cort, 
in my opinion, it will not be desirable on 
my part to express my view one way or 
the other whether in the instant case it 
was mandatory for the plaintiffs to cem- 
Ply with the requirements contained 
under Section 80 of the.Code or not.. 
oO 5. Learned counsel for the oppo- 
site party further contended that why 
the provisions contained under Section 80 
of the Code were not complied with has 
to be established by the plaintiffs by 


leading evidence and some facts have to. 


be brought on the record. Therefore, 
that point in the present case could not 
have been decided purely on the question 
of law. He submitted that the learned 
Subordinate Judge has rightly refused to 
decide this matter as a preliminary point. 
Besides. it would cause great hardship 


and the litigation shall unnecessarily be 


Prolonged if “it is decided piecemeal. In 
order to substantiate this point he refed 
on a recent Bench decision of this Court 
in case of Rohtas Industries Ltd. v. 
Jagarnath Sahai Verma, 1966 BLJR 225 
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where Narasimham, C. J. end Bahadur 
J. while dealing with an application 
under Articles 226 and 227 of the Con- 
stitution and Order 14, Rule 2 of the 
Code observed that the question whether 
a preliminary issue as regards the main- 
tainability of an application, should be 
tried separately in the first instance or 
else, whether it should be tried along 
with the other issues, will ċepend on the 
facts and circumstances of each case and 
no uniform rule can be laid down. But 
normally it will not be proper for a 
court whose orders are subject to appeal 


` or control by a superior court to split up 
' the several issues arising out of a prose- 


cution and try separately a preliminary 
issue regarding the - maintainability of 
the petition. The danger of trying such 
a preliminary issue separately is that if 
the view taken by the trial Court is re- 
versed by superior Court, the whole case 
will have to be remanded for trial of 
other issues and there would be much 
harassment, delay and expense to all 
concerned... Hence, generally courts of 
the first instance are required to try all 
the issues, including the preliminary 
issue as regards the maintainability of 
the application, so that whatever issue 
may be taken by the superior court on 
the question of maintainability there will 
be no necessity: for remand and the liti- 
gation canbe finally closed. Even in 
ordinary civil suits, regulated by the pro- 
visions of the Code of Civil Procedure, 
it is now well settled notwithstanding 
the provisions of Order 14, Rule 2, that 
in appealable cases the trial court should 
pronounce its opinion on all the issues: as 
to avoid a remand if the appellate Court 
differs from the trial court on the preli- 
minary issue. 

_ _ Learned counsel for the opposite party 
submitted that in the instant case also 
there is right of appeal to the parties 
aggrieved by the judgment and the de- 
cree of the Subordinate Judge passed in 
the said title suit. Therefore, he sub- 
mitted that the principle leid down in 
the above case was equally applicable to 
the instant case. 

6. He also referred to a Bench 
decision of this Court in the same volume 
in case of Rohtas Industries Ltd. v. Roh- 
tas Industries Staff Union, 1966 BLJR 


(215 = (AIR 1967 Pat 149) where Nara- 


simham, C. J. and G. N. Prasad, J. held 
a similar view and also referred to the 
judgment in 1966 BLJR 225 (supra). In 
my opinion, the learned Judges in 1966 
BLJR 225 and 1966 BLJR 215 = (AIR 
1967 Pat 149) have not laid down a 
general principle of law. It depends on 
the facts and circumstances of each case 
as their Lordships have made it clear. 


7. In reply to the submissions 
made on behalf of the learned counsel 
for the opposite party Nos. 1 to 4, learn- 
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ed counsel for the petitioner has relied 
on a Bench decision of this Court in the 
case of Mohan Singh Oberoi v. Shah Mu- 
hammad Umair, AIR 1964 Pat 268 where 
their Lordships Ramaswami. C. J. as he 
then was and: Untwalia, J. while dealing 
with the provisions of the Representation 
of the People Act; 1951, observed that 
when a preliminary objection is raised 
that the provision of S. 81 has not been 
complied with and therefore the election 
petition is. liable to be dismissed under 


Section 90 (3) the Tribunal should hear’ 


and decide such objection before proceed- 
ing to frame other issues. 
pone the hearing of the preliminary ob- 
jection and proceed with the settlement 
of issues. In this connection, their Lord- 
ships relied on a judgment of the 
Supreme Court.in case of K. Kamaraja 
Nadar v. Kunju evar, AIR 1958 SC 
687 where their Lordships of the Supreme 
Court while dealing with the provisions 


of the Representation of the People Act, _ 


1951, observed that a preliminary objec- 
tion with regard to non-compliance of 
the provisions of Section 117 should be 
entertained and decided at the initial 


stage and should not be relegated to the’ di 


stage of hearing of the petition. “ 
8&. In view of judgments referred 
to above in my opinion, as observed ear- 


case. „A court-is not under any obligation’ 
as to order in which it is to try the issues 
raised before it. It has the right to dis- 
pose of the issues in any way -which it 
considers most likely to be conducive to 
the ascertainment of the truth. There 
are, however, two reservations. The first 
is that in appealable’ cases, the court 
should as far as possible decide on all 
the issues together, inasmuch as a piece- 
meal trial. might lead to a protracted 
litigation and repeated appeals in the 
same suit. The second is which is con- 
tained in Rule 2 of Order 14 that where 
issues of law.going to-the root of the 
case, and capable of being decided with- 
out evidence arise, the Court is bound to 


try these issues first, and may in its dis- 
cretion postpone the settlement of issues 
of facts until after the issues of law 
have been determined. ; a a 

In the instant case, it has been sub- 





mitted on behalf of the plaintiffs opposite», 
party that in paragraph 22 of the plaint ` 


they have given reasons why the provi- 
sions contained under Section 80 of the 
Code were not complied with and for 
those reasons they will have to establish 
facts by leading evidence. Therefore. in 
my opinion, it ceases to be a pure ques- 
tion of law. According to me, however, 
the learned Judge ought -to have given 


reasons for making a refusal to hear the. 


matter as a preliminary issue. I would 
have remanded the case and directed 
to give reasons, but that would entail 
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It cannot post- ` 


lier, it depends upon’ the facts-of each ` 


A.L R. 


unnecessary expenses and shall prolong 
the litigation between the ‘parties. It. 
has been stated on behalf of the defend- 
ant third party petitioner that the term 
of his lease is going to expire on the 
30th of September, 1970. According to 
him, the plaintiffs opposite party are 
trying to prolong the litigation so that 
the suit may not be decided within that 
time. -Hon’ble Mr. Justice. Ahmad also 
as mentioned earlier directed the Court 
below to dispose of the suit as soon as 
possible. In that view of the matter, in 
my opinion, the ends -of justice will be 
met, if the trial court is directed to dis- 
pose of the suit containing all the issues 
together, within two months‘ after the 
receipt of the records from this Court. 
Learned counsel appearing on behalf of 
both the- parties have assured me that 
they will not stand in the way of dis- 
posal of the suit within the time as 
ordered by this Court. $ 


_ 9. In the result, the application is 
dismissed with the above direction. In 
the circumstances, however, there will 
be no order as to costs. Let the entire 
records of the trial court be sent imme~ 
lately. : 
LW Application dismissed, 
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S. C. MISRA, C. J.. K. B. N. SINGH 
AND SHAMBHU PRASAD SINGH, JJ. 
Parmeshwar Prasad, Petitioner v. 
Union of India -and others, Respondents. 
_ Civil Writ Jur, Case No. 232 of 1969, 
D/- 15-6-1970. 


-| (A) Constitution of India, Art. 19 (1) 
(2) — Mere passing of Mukhtarship exa- 
mination by a person does not per se en- 
title him as of right to practice as Mukh- 
tar in any court so as to attract Art. 19 
(1) (g) — It is only after he has obtained 
certificate under Section 7 of Legal Prac- 
titioners Act (1879) that he can practise 
as a M tar because of express prohibi- 


. tion contained in Section 10 against prac- 


tising without certificate under Section 7 

(X-Ref.— Legal. Practitioners Act (1879), 

Sections -7, 10) — AIR 1957 Pat 610 (FB), 
Distinguished. Case law discussed. 

(Paras 12, 15, 16, 21) 

(B) Advocates Act (1961), Section 50 


(2) (as amended in 1964) — Repeal of 


provisions of Legal Practitioners Act by 
Section 50 (2) is not saved under Sec- 
tion 6 (c) of General Clauses Act. (X~ 
Ref.— General Clauses Act’ (1897), Sec- 
tion 6 (c)) — AIR 1965 Mad 166 (FB), 
Distinguished. « (Para 24) 

So far as Mukhtars are concerned 
under Section 50 (2) it is only their right 
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to renew licence that is saved. Sec- 
tion 6 (c) of General Clauses Act is not 
attracted to repeal under Section 50 (2) 
of Advocates Act because there is an ex- 
press provision in Section 58 (4) debar- 


ring fresh enrolment of Mukhtar after 
repeal of relevant provisions of Legal 


Practitioner’s Act under Section 50 (2). 
_ (Paras 24. 25) 

(C) Constitution of India, Art. 18 (1) 

(g) — Sections 24 (3) and 50 (2) of Advo- 
eates Act do not contravene Arts. 18 (1) 


(£) and 14 — (X-Ref.— Art. 14) — (X- 


Ref.— Advocates Act (1961), Sections 24 
(3), 50 (2)). é (Para 27) 

The validity of a lew laying Ccown 
professional qualification, cannot be chal- 
lenged on the ground that it infringes the 
right guaranteed under Article 19 (1: (g) 
as laying down of professional qualifica- 
tion is not circumscribed by reasorable 
restrictions within Art. 19 (6). (Para 27) 

To fix higher qualification for the 
Tegal practitioners is a reasonable classi- 
fication and conforms to the well esta- 
blished norms, e.g., that the qualification 
must be founded on intelligible differen- 
tia, which distinguishes persons or things 
that are grouped together with others 
brought out of the group and has a ra- 
tional relation to the object sought to be 
achieved by the statute-in question. The 
Act, has allowed the Mukhtars who were 


already enrolled to carry on the legal 
profession and to continue as such. It 
also provided that those Mukhtars who 


have practised for three years on the 
appointed day may be enrolled as Adivo- 
` cates, thus providing for raising their 
status, which, but for the Act, the Makh- 
tars could not have achieved. Thus 
where a person has merely passed Mukh- 
tarship Examination in 1947 and has not 
enrolled himself as Mukhtar until the 
coming into force of Section 50 (2) :on 
d-12-1961, i.e., about seven months after 
the enactment of the Advocates Act, he 


has no right to be enrolled either as- 


Mukhtar or as Advocate. - (Paras 26 27) 
Cases- Referred: Chronological Faras 
(1965) AIR 1965 Mad 166 (V 52) = 

(1965) 1 Mad LJ 177 (FB), In the 

matter of V. P. Chakravarthi 25 
(1963) ATR 1963 Cal 614 (V 590), 

Sunil Kumar v. State of West 


Bengal 
‘(1962) ATR 1962 SC 201 (V 49) = 
(1962) 3 SCR 305, Devata Pra- 
sad Singh v. The Chief Justice 
and the Judges of the Patna 
High Court : 20 
(1957) AIR 1957 Pat 610 (V 44) = 
1957 BLJR 157 (FB), M. A. Tow- 
heed v. Patna High Court Bar 


Council 

(1954) ATR 1954 SC 524 (V 41) = 
1954 SCA 395, Babul Chandra 
Mitra v. Chief Justice and other 
Judges of the Patna High Court 21 


22 
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-from the 29th January, 1958, 
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(1954) ATR 1954 Mad 553 (V 41) = 
1954-1 Mad LJ 261, A. N. Ranga- 
swamy v. Industrial Tribunal, 
Madras — ; 19 

(1952) AIR 1952 Bom 296 (V 39) = 
54 Bom LR 285,-Mulchand Gulab- 
chand v. Mukund Shivram Ehide 1? 

(1952) AIR 1952 Mad 395 (V 39) = 
1952-1 Mad LJ 208, Anantha. 
krishnan v. State of Madras 18 

(1896) 1896 AC 240 = 65 LJ PC 16, 
Reynolds v. Attorney-General for 
Nova Scotia 

(1873) 21 Law Ed 442 = 83 US 644, 
Bradwell v. Illinois 


J. N. P. Verma and Ramesh Chandra 
Sinha, for Petitioner; S. Sarwar. Ali, Sha- 
shi Kumar Sinha, B. P. Semaiyar and 
Baidyanath Sharan, for Respondents. 


K. B. N. SINGH, J.:— In this writ 
application, the applicant kas prayed. for 
issue of an appropriate writ quashing, 
cancelling or modifying the provisions of 
Sections 24 and 50 of the Advocates Act, 
1961 (Act XXV of 1961—hereinafter re- 
ferred to as the Act), and the rules fram- 
ed thereunder. 

2. The petitioner, while in Gov- 
ernment service, passed the Mukhtarship 
examination held in the year 1947, and a 
certificate to that effect, bearing Regis- 
tered No. 3202 dated the 29th April. 
1948, was issued to him by the Committee 
of Legal Education appointed under Sec- 
tion 37 of the Legal Practiticners Act 
(Act XVIII of 1879) by the Governor of 
Bihar to conduct the said examination. 
The petitioner continued in Government 
service even thereafter. On the 30th 
September, 1967, he took one year’s leave, 
preparatory to retirement, with effect 
from the 30th September, 1968 He was 
then working as the ` Office Superinten- 
dent of the Monghyr Collectorate. While 
on leave, on the 27th Nevember, 1967, 
he applied for being enrolled as a Mukh- 
tar through the District Judge of Mon- 
ghyr. His application for enrolment was, 
however, returned by the Registrar of 
this: Court by letter No. 442 dated the 
15th January, 1968, as it could not be 
considered so long the petitioner remain- 
ed on leave, as he would be deemed to 
be in service so long he drew his pay. 


The petitioner has averred that 
thereupon he got his leave, with effect 
À cancelled 
for being enrolled .as a Mukhtar and 
again applied on the 8th February, 1968, 
through the District Judge of Monghyr 
for being enrolled as a Mukhtar and, 
after all the formalities were gone into, .. 
he was ordered to get the Mukhtarship 
Licence, but, in the meantime, the Re- 
gistrar of this Court, by letter No. 7331 
dated the 5th June, 1968, intimated that 
the High Court had no power to issue the 
licence and the petitioner was verbally 
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advised by the Registrar of the Court to 
apply for enrolment as an Advocate, be- 
fore the Secretary, Bar Council, Bihar. 
The petitioner, accordingly, applied for 
being enrolled as an Advocate and depo- 
sited the requisite enrolment fee of 
Rs. 250/-. 

On the 2nd August, 1968, he was 
ealled for and interviewed by the Enrol- 
ment Committee of the Bihar State Bar 
Council and was told that he could not 
be enrolled as an Advocate, in view of 
the provisions contained in Section 24 (3) 
of the Act, according to which, a Mukh- 


tar, who has practised for at least three 


years before March, 1964, was only en- 


titled to be enrolled as an Advocate, and, 
the petitioner, not having practised as a 
Mukhtar for a single day, could not be 
enrolled as an Advocate. On the 2nd 
August, 1968, the petitioner was allowed 
to withdraw his application for enrol- 
ment as an Advocate, and the enrolment 
fee of Rs. 250/~ was also refunded to 
him, (vide Annexure ‘1’). 


“3. The petitioner, thereafter. again 
moved the Registrar of this Court to re- 
consider his application for enrolment as 
a Mukhtar and issue him the licence, but 
the Registrar of this Court informed the 
District Judge of Monghyr that the peti- 
tioner could not be enrolled as a Mukh- 
tar and reiterated the Courts earlier 
a in the matter, (vide Annexure 


4, The petitioner has averred that 
he possesses the professional and techni- 
cal qualifications for practising as a 
Mukhtar and is entitled to practise as 
such, and that Section 24 (3) of the Act 
puts unreasonable restriction and is detri- 
mental to the interests of the persons who 
have passed the Mukhtarship examination 
and have not practised and it debars them 
from practising the profession of law and 
enjoying the right of equal opportunity in 
matters of profession and trade, and has 
taken away the right of the petitioner 
from being enrolled as a. Mukhtar. It 
has also been averred that Section 50 of 
the Act, which has repealed certain pro- 
visions of the Legal Practitioners Act, 
1879, and the Indian Bar Councils Act. 
1926. has done so without giving suitable 
protection to those who have been af- 
fected by the said enactment. On the 
above grounds it has been prayed that 


Sections 24 and 50 of the Act be declared © 
ultra vires Articles 14, 19 (1) (g) and 31` 


of the Constitution of India, or be suit- 
ably amended so as to entitle the peti- 
tioner to carry on his legal profession as 
„a Mukhtar, to which he is legally entitled, 
and he be ordered to be enrolled as a 
Mukhtar or an Advocate. 

5. _ Counter-affidavits have been fil- 
ed on behalf of the Union of India (Res- 
pondent No. 1) and the Bihar State Bar 
Council (Respondent No. 4) and the peti- 
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tioner’s replies thereto have also been 
filed. ` 


6. In order to appreciate the 
questions raised in this writ application, 
it would be relevant to refer, in brief, to 
the scheme and the provisions of the Act. 
The Indian Parliament passed the Advo- 
cates Act with a view to amend and con- 
solidate the law relating to legal practi- 
tioners and to provide for the constitu- 
tion of Bar Councils and an All India 
Bar in the year 1961 (Act XXV of 1961), 
The Act was assented to by the Presi- 
dent of India on the 19th May, 1961. 


7. Sub-section (3) of Section 1 of 
the Act lays down that the Act would 
come into force on such date as may be 
notified by the Central Government in 
the official gazette in this behalf and that 
different dates might be fixed for diffe- 
rent provisions of the Act. Section 2 of 
Chapter I of the Act is the definition 
section and it defines ‘legal practitioner’ 
to mean “an Advocate, Vakil, or Attorney. 
of any High Court, a Pleader, Mukhtar 
or Revenue Agent”. Chapter II deals 
with the establishment of a Bar Council 
for each State and a Bar Council of India, 
and lays down the procedure for their 
constitution and defines their powers and 
functions.: The functions of the State Bar 
Council are laid down under Section 6, 
while those of the Bar Council of India 
under Section 7. One of the functions 
of the State Bar Council under Section 6 
is to admit persons as Advocates on its 
roll and to prepare and maintain roll of 
such Advocates, similarly, one of the. 
functions of the Bar Council of India 
under Section 7 is to prepare and main- 
tain a common roll of Advocates, 


Chapter III deals with the admission 
and enrolment of Advocates and consists 
of Sections 16 to 28. Section 17 lays 
down -that the State Bar Council shall 
prepare and maintain a roll of Advocatas 
in the manner laid down in the section 
and send a copy of it to the Bar Council 
of India, and shall‘also communicate to 
it all alterations in, and additions to, the 
roll, as and when made. According to 
Section 20, the Bar Council of India 
will prepare a common roll of Advocates, 
which shall comprise of all State Rolls, 
besides the names of the Advocates en- 
titled to practise in the Supreme Court. 
immediately before the appointed day, 
whose names may not be entered in any 
State Roll. Chapter IH contains one of 
the impugned sections, namely, Sec- 
tion 24, which lays down the qualifica- 
tions for admitting a person as an Advo- 
cate on the State roll. Sub-section (1) of 
Section 24 lays down, inter alia, that 
subject to the provisions of the Act and 
the rules made thereunder, a person shall 
be qualified to be admitted as an Advo- 
cate, if he fulfils the following condi- 
tions: 


1971 


(a) Is a citizen of India; 
(b) Completed twenty-one years of 


e; 

(c) Obtained a degree in law; 

(d} Undergone a course of training 
in law and passed an examination pres- 
cribed by the State Bar Council. This is 
subject to exemption in cases of Barris- 
ters and Judicial Officers and in certain 
other cases. 

(e) Such other conditions as may be 
specified in Rules made by the State Bar 
Council; and, 

( Pays an 

s. 250/-. 
Sub-section (2) of Section 24 provides 
that a Vakil or a pleader, who is a law 
graduate, may be also enrolled as an 
Advocate, if he make a proper applicetion 
within two. years of the appointed Jay. 
Then comes .the impugned sub-section 
(3) of Section 24, which deals with the 
enrolment of Mukhtars es Advocates and 
its relevant portion reads thus:— 


*(3). Notwithstanding anything zon- 
tained in sub-section (1) a person who— 

(a) has, for at least three years, been 
a Vakil, or a Pleader or a Mukhtar, or 
was entitled at any time to be enrclled 
under any Jaw as an Advocate of a High 
Court (including a High Court of a for- 
mer Part B State) or of a Court of Judi- 
cial Commissioner in any Union Terri- 
tory; or 


enrolment fee of 


_ XX xx xx 
may be admitted as an Advocate on a 
State Roll, if he— 

(i) makes an application for such 
enrolment in accordance with the provi- 
sions of this Act; and, 

(ii) fulfils the conditions specified in 
clauses fa), (b), (e) and (£) of sub-sec~ 
tion (1).” 


Under Section 25, an spiiieston for ad- 
mission as an Advocate is to be mad2 in 
the prescribed form before the State Bar 
Council within whose jurisdiction the ap- 
plicant proposes to practise. 
cations are to be disposed of by an En- 
rolment Committee of the State Bar 
Council in the manner as laid down in 
Section 26 of the Act. Chapter IV of the 
Act is entitled “Right to practise’ and 
contains Sections 29 to 34.- Section 29 
lays down that subject to the provisions 
of this Act and the rules made there- 
under, from the appointed day (the Ist 
day of June, 1969), there will be only one 
class of persons entitled to practise the 
profession of law, namely. Advoczetes. 
Section 30 provides that every Advocate, 
whose name is entered in the common 
roll, shall be entitled to practise through- 
out the territory to which the Act ex- 
tends. Section 31 lays down special pro- 
visions for Attorneys in respect of the 
Calcutta and Bombay High Courts. Sec- 
tion 32 gives power to the Court to per- 
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mit any person not enrolled as an Advo- 
cate to appear before it in any particular 
case. 


Section 33 lays down that except as 
otherwise provided in this Act or in any 
other law, for the time bz2ing in force, 
no person shall, on or after the appointed 
day, i.e., the Ist of June, 1969, be entitled 
to practise in any’ court or before any 
authority or person unless he is enrolled 
as an Advocate under this Act. Sec- 
tion 34 provides for power of the High 
Courts to make rules laying down condi- 
tions subject to which an Advocate shall 
be permitted to practise in the High 
Courts and the courts subordinate there- 
to. It also lays down that until rules are 
made in this behalf, the rules made by 
the High Court under the Letters Patent 
in force immediately before the appointed 
date shall continue to be in force so far 
as consistent with the Act and shall be 
deemed to be rules made under this Act. 
Chapter V contains Sections 35 to 44 and 
deals with the conduct of Advocates and 
provides punishment for misconduct. 
Chapter VI contains miscellaneous provi- 
sions and consists of Ss. 45 to 52. Sec- 
tion 50, which is under challenge, is in 
this Chapter. This section deals with 
the repeal of certain enactments and re- 
fers to the consequences which would 
follow on the coming into force of Chap- 
ters III, IV and V of the Act. Sub-sec~ 
tion (2) of Section 50 provides; 

*(2) On the date on which Chapter 
III comes into force, the following shall 
stand repealed. namely— 

(a) Sections 6. 7, 18 and 37 of the 
Legal Practitioners Act, 1679, and so 
much of Sections 8, 9, 16, 17, 19 and 41 
of that Act as relate to the admission and 


.enrolment of Legal Practitioners; 


i (b) Sections 3, 4 and 6 of the Bom- 
bay Pleaders Act, 1920; 

_ (c) So much of Section 8 of the In- 
dian Bar Councils Act, 1926. as relates to 
the admission and enrolment of legal 
practitioners; 

(d) The provisions of the Letters 
Patent of any High Court and of any 
other law in so far as they relate to tha 
admission and enrolment of legal practi- 
tioners.” 


Chapter VII deals with ternporary and 
transitional provisions and contains Sec- 
tions 53 to 60. It may be mentioned that 
some of these sections have been amend- 
ed with retrospective effect and Sections 
58 and 59 have been retrosvectively in- 
serted in the Act by Amending Act of 
1962, besides being amendec by-Act XXI 
of 1964. Section 55 has kept the right 
of the Pleader, Vakil and Mukhtar to 
practise, who have not elected to be or 
are not qualified to be enrolled as Advo- 
cates, unaffected in spite of the repeal 
of the provisions under which they were 
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enrolled, as mentioned in Section 50 (2) 
of the Act, which, in relation to them, 
shall not be deemed to be repealed. 
8. The different provisions of the 
Act have come into force on different 
(Contd. on Col, 2) 
PROVISIONS 
Chapters I, II and VII ees 
Chapter III and Section 50 (2) oo 
Section 50 (1) on pry 
Sections 51 and 52 ‘ace oa 
Section 46 eis 
Section 32 and Chapter VI except 
Section 46, Sub-sections (1) and (2) 
of Section 50, Sections 5l and 52 = asa 
Chapter V poms 
Chapter IV (Save Section 32) : ees 


Sections 58 and 59 were inserted by Am- 
ending Act XIV of 1962, followed by in- 
ssertion of Sections 58A and 58B by Am- 
ending Act XXI of 1964, with retrospec- 
tive effect. 

9. On a review of the aforesaid 
provisions, it is apparent that the purport 
and the scheme of the Act is to have an 
All India Bar and to have only one 
class of legal practitioners, known as Ad- 
vocates. It has, however, given option to 

‘persons who have been Pleaders, Vakils 
or Mukhtars for three years to get them 
enrolled as Advocates and for such of 
them who are not entitled to be enrolled 
as Advocates or those who do not want 
to be so enrolled, to continue as such, In 
other words, their interest has not in any 
way been affected by the Act and they 


PEPE 


$i 


continue to be governed by the provi- 


sions of the Legal Practitioners Act, under 
which they were enrolled, as if in their 
case the Legal Practitioners Act has not 
been repealed. ‘ 

10. Mr. J. N. P. Verma, appearing 
for the petitioner, has submitted that on 
coming into force of Section 50 (2) of the 
Act, the relevant provisions of the Legal 
Practitioners Act, namely, Sections. 6 and 
7 of that Act. under which the petitioner 
could be enrolled as a Mukhtar, stood re- 


pealed, without making any provision for. 
enrolment of such persons as have passed ` 


the Mukhtarship Examination, but were 
not enrolled as Mukhtars till before com- 
ing into force of sub-section (2) of Sec- 
tion 50, on the ist December, 1961, by 
virtue of a notification dated the 24th 


November, 1961 of the Central Govern-' 


ment. He has also urged that Section- 24 
(3) provided that a Mukhtar who had 
practised at least for three years could 
alone be enrolled as an Advocate. There- 
fore, the petitioner could -neither be en- 
rolled as a Mukhtar nor as an Advocate. 
He relied on clause (e) of Section 6 of 
the General Clauses Act in support of his 
submission that his right to practise as a 
Mukhtar after he has passed the Mukh- 
tarship examination cannot be legally 
taken away in Spite of the repeal of the 


relevant provisions: of the Legal Practi-«. 


tioners Act, 


Parmeshwar Prasad v. Union of India (FB) 


ALR 


detes. The Central Government, by noti- 

fications issued under Section 1 (3), from 

time to time, has fixed different dates for 

bringing into force the different provi- 

Hon of the Act, which are mentioned 
elow:— 


Date of Comtag in Force. 


ove oe 1-12-1961. 
oe ove 15-12.196L, 
ove one 24.1-1962, 
ove ore 29-3-1962. 
oe aoe 4-1-1963. 
one owe 1-9-1963. 
ove ove 1-6-1969. 


In the alternative, he urged that the 
provisions of Section 24 (3) and Section 
50 (2) of the Act. depriving the petitioner 
of his right to practise as a Mukhtar, or 
his right to be enrolled as an Advocate, 
put unreasonable restriction on his right 


‘to practise as a Mukhtar and are infringe- 


ment on the petitioner’s right fo carry on 
his profession and ultra vires Article 19 


` (1) (g) of the Constitution. ‘He also urged 


that while those who are law graduates 
are entitled to be enrolled as an Advo- 
cate, the persons having passed Mukhtar- 
ship examination are deprived of being 
enrolled either as Mukhtars or Advocates 
and the aforesaid provisions, therefore, 
are discriminatory and hit by Article 14 
of the Constitution. 

11. It is true that the petitioner 
passed the -Mukhtarship examination in 
1947, conducted by a Committee of Legal 
Education appointed in this behalf by 
the Governor of Bihar. . 
has been abolished after 1948. The ques- 
tion that arises for consideration is the 
nature of right acquired by the petitioner 
by his passing the Mukhtarship examina- 


_ tion, whether that by itself entitled him 


to carry on the profession of a legal prac- 
titioner, to attract Article 19 (1) (g) of 
the Constitution: 


12. It is not disputed that mere 
passing the Mukhtarship examination will 
not entitle the petitioner to practise in 
a Court of law. It is only after he has 
obtained a certificate to that effect under 
the Legal Practitioners Act that. he can 
practise as a Mukhtar. This brings us to 
the consideration of the relevant provi- 
sions of the Legal Practitioners Act, 1879 


o RB. Before -coming into force of 
the Advocates Act, 1961, Advocates, Va- 
kils, Attorneys of any High Court, and 
Pleaders, Mukhtars or Revenue Agents 
were governed by the Legal Practitioners 
Act of 1879. Chapter I of the Legal Prac- 
titioners Act contained preliminary provi- 
sions, Chapter II related to Advocates, 
Vakils and Attorneys, while Chapter III 
related to Pleaders and Mukhtars. Chap- 
ter IV related to Revenue Agents. Chap- 
ter V dealt with certificates and Chapter 
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VI provided for,remunerations of Plsad- 
ers, Mukhtars and Revenue Agents. Chap- 
ter VII provided for penalties and Chap- 
ter VIII contained miscellaneous  provi- 
sions and consisted of Sections 37 tc 42. 


Relevant for our consideration is Chap- 
ter IIT, dealing with Mukhtars. Section 
6 authorises the High Court to make 


rules as to qualifications etc. of the Flea- 
ders and Mukhtars and reads thus:— 

“6. The High Court may, from -ime 
to time, make rules consistent with this 
Act as to the following matters, namely:— 

(a) the qualifications, admission and 
certificate of proper persons to be plea- 
. ders of the subordinate courts, and of the 
-revenue offices situate within the Focal 
limits of its appellate jurisdiction, and, in 
the case of a High Court not established 
by Royal Charter in respect of which the 
Indian Bar Councils Act, 1926, is not in 
force of such Court;. f 

(b) the qualifications, admission and 
certificates of proper persons to be Mukh- 
tars of the' subordinate courts and, in the 
case of a High Court not establishec by 
Royal Charter in respect of which the 
Indian Bar Councils Act, 1926, is not in 
force of such Court; 

(c) the fees to be paid for the exami- 
nade and admission of such persons; 
and, 

(d} suspension and dismissal of such 
pleaders and mukhtars. ` 
All such rules shall be published in the 
official gazette, and shall thereupon kave 
the force of law. Provided that, in the 
case of rules made by a High Court not 
established by Royal Charter, such rules 
have been previously approved by the 
State Government.” 

Section 7 lays down that on admission 
under Section 6 of any person as a 
Pleader or a Mukhtar, the High Court 
shall cause a certificate signed by such 
officer as the Court may appoint in this 
behalf, to be issued to such person, au- 
thorising him to practise up to the end of 
the current year in the courts. It also 
provided, for renewal after the expir-7 of 
the period of the certificate, subject -to 
the rules made by the High Court, by 
the Judge of the District Court within 
the local limits of whose jurisdiction he 
ordinarily practises. On such renewal 
the expired certificate will be cancelled 
or retained by the renewing authority. 
Section 9 provides that every Mukhtar 
holding a certificate issued undér Sec- 
tion 7 may apply to be enrolled in any 
civil or criminal Court- mentioned therein 
and situated within the local limits and 
subject to the rules made by the Eigh 
Court, and the Presiding Judge shall en- 
rol him, and thereafter he may practise 
as a Mukhtar in any such civil or crim_nal 
Court or Courts subordinate thereto. Sec- 
tion 10 lays down that no person snall 
practise as a Pleader or a Mukhtar, un- 
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less he holds a certificate issued under 
Section 7, and may usefully be quoted:— 

"10. Except as provided by this Act 
or any other enactment for the time being 
in force, no person shall practise as a 
Pleader or Mukhtar in any Court not 
established by Royal Charter unless he 
holds a certificate issued under Section 7 
and has been enrolled in such Court or - 
in some Court to which it is Subordinate; 


Provided that persons who have been 
admitted as Revenue Agents before the 
first day of January, 1880, end hold certi- 
ficates, as such. under this Act in the 
territories administered by the Lieute- 
nant-Governor of Bengal, may be enroll- 
ed in manner provided by Section 9 in 
any Munsif’s Court in the said territories, 
and on being so enrolled may appear, 
plead and act in such Court in suits under 
Bengal Act VIII of 1869, (to amend the 
procedure in suits between Landlord and 
Tenant) or under any other Act for the 
time being in force regulating the pro- 
cedure in suits between land~holders and 
their tenants and agents.” 


14. As mentioned above, under 
Section 6 of the Legal Practitioners Act, 
the High Court is authorised to make 
rules consistent with the Act as to the 
matters enumerated in sub-section (a) of 
that Section. This High Ccurt has fram- 
ed rules under Section 6 and they are 
contained in Part VII of the Patna High 
Court General Rules and Circular Orders 
(Civil) Volume I.. According to Rule 4 
in Chapter I of the said Rules, any per- 
son who shall produce a certificate from 
the Committee of Legal Education, ap- 
pointed by the Governor of Bihar under 
Section 37 of the Legal Practitioners Act 
that he has passed an examination held 
in accordance with the rules that were in 
force till the year 1947. may be admitted 
as a Mukhtar to practise in courts Sub- 
ordinate to the High Court. Rules 5, 6 
and 7 of the said Rules prescribe proce- 
dure for making applicetions fcr grant of 
certificate for practising as Mukhtars and 
payment of fees in that regard. Under 
Rule 9, the High Court reserved to itself 
the right to refuse enrolment to any 
Pleader or Mukhtar, Rule 11, which is 
relevant, reads thus:— 


“11, Upon the applicant being ad- 
mitted by the High Court, the Registrar 
of the High Court shall cause his name to 
be entered in the proper register. and 
shall grant him a certificate as required 
by Section 7 of Act XVIII of 1879, autho- 
rising him to practise up to the end of 
the current year in the courts and in the 
case of a Pleader also the revenue offi- 
ces specified therein.” : 

Rule 13 provides for procedure to be 
followed for renewal of the certificate. 


15. Reading the aforesaid provi- 
sions of the Legal Practitioners Act and 
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. ithe Rules framed by the High Court in 
this behalf, it is apparent that mere 
holding of a certificate from the Com- 
mittee of Legal Education about the peti- 
tioner’s having passed the Mukhtarship 
examination in the year 1947, does not 
entitle him, as of right, to practise as a 
Mukhtar in any court. It is only an aca- 
_ldemic qualification. It is the grant of a 
certificate under Section 7 of the Legal 
Practitioners Act by the High Court that 
entitles a person, who has passed the 
Mukhtarship . examination, to practise 
during the year for which the certificate 
is granted, Section 10 of the Legal Prac- 
titioners Act contains positive prohibition 
against practising without a certificate 
under Section 7 of the said Act. It is 
thus apparent that the petitioner did not 
acquire any vested right by merely pass- 
ing the Mukhtarship examination, He 
thus acquired no right even to practise 
as a Mukhtar, much less to attract the 


provisions of Article 19 (1) (g) of the 
Constitution. 
16. Tt will also be relevant in this 


connection to note that’ the Advocates 
Act was passed and assented to as early 
as 1961, containing Section 50, which laid 
down, as stated above, that after the 
coming into force of Section 50 (2) of the 
Advocates Act, Sections 6 and 7 of the 
Legal Practitioners Act, under which the 
petitioner could claim to be enrolled as a 
Mukhtar shall be repealed, that is to 
say, after the coming into operation of 
Chapter III of the Act, no_ certificate 
could be issued to a person who has pass~ 
ed the Mukhtarship examination, to en- 
title him to practise. Several months 
after the passing of the Advocates Act, 
Section 50 (2) of the Act came into force. 
Tf the petitioner really intended to prac- 
tise as a Mukhtar, he should have got 
himself enrolled as such. As already 
stated, the Act was assented to on the 
19th May, 1961 and Chapter III of the 
Act came into force on the 1st December, 
1961. 


Some seven months had elapsed be- 
tween the passing of the Act and coming 
into operation of Chapter III and Section 
50 (2) of the Act. If the petitioner in- 
tended to practise as a Mukhtar, there 
was sufficient opportunity for-him to get 
him enrolled as a Mukhtar during the 
period intervening. The petitioner cannot 
be said to have been taken by surprise. 
Tt is true that he was in Government ser- 
vice. but, it was for him to elect either 
to continue in service or to get himself 
enrolled as a legal practitioner. The mere 
fact that he has passed the Mukhtarship 
Examination does not entitle him to 
practise in courts of law. His right de- 
pends on his being enrolled under _ the 
Legal Practitioners Act as a Mukhtar 
and a certificate to that effect being 
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granted to him under Section 7 of the! 
said Act, which since has been deleted! 


17. The view I have taken gains 
support from a Bench decision of the 
Bombay High -Court in the case of Mul- 
chand Gulabchand v. Mukund Shivram 
Bhide, AIR 1952 Bom 296. ïn that case 
under Rule 36 framed under the Co-ope-~ 
rative Societies Act, legal practitioners 
were prohibited from appearing in cer- 
tain proceedings before the Registrar and 
Arbitrator. One of the questions raised 
on behalf of the petitioner, a Pleader, 
was that Rule 36 of the rules aforesaid, 
prohibiting a lawyer to appear before the 
Arbitrator in certain proceedings under 
the Co-operative Societies Act was vio- 
lative of his fundamental right under 
Article 19 (1) (g) of the Constitution to 
practise any profession. Chagla, C. J., 
with whom Ganjendragadkar, J. (as he 
then was), concurred, observed as fol- 
lows:— : 

“But, as I shall presently point out, 
the right of a lawyer to practise is not 
an absolute right. The very charter 
which gives him the right to practise con- 
trols, limits and circumscribes his right. 
Now, there are two charters which en~- 
title a lawyer in this State to practise. 
One is the Bar Councils Act and the other 
is the Pleaders Act,” 


Referring to the relevant provisions of the 
two Acts, his Lordship further observed-—~ 


“Therefore, his right to practise is 
controlled by this important provision 
that any other law for the time being in 
force may restrict or take away his right, 
Therefore, if the Co-operative Societies 
Act were to provide that an advocate of 
the High Court of Bombay shall not prac-« 
tise before the arbitral tribunal set up 
under that Act, then the right of the ad~ 
vocate will be circumscribed by the pro- 
visions of that law. It should be remem- 
bered that it is not the fact that a man 
has passed a law examination or has ac- 
quired a law degree that entitles him to 
practise in Courts of law; his right to 
practise depends upon his being enrolled 
as an advocate and he is enrolled as an 
advocate on terms and conditions laid 
down in the Bar Councils Act............ A 
“Therefore, just as in the case of the Bar 
Councils Act, the right of a pleader to 
practise before a tribunal is not an abso- 
lute right. It is a right subject to the 
provisions of any law for the time being 
in- force. Therefore, the only right of a 
lawyer that has been safeguarded under 
the Constitution is the right to practise 
his profession. Now that right not being 
an absolute right, no absolute right is 
conferred upon the lawyer by the provi- 
sions of the Constitution. The Constitu- 
tion guarantees to the lawyer such right 
as he has under his charter. If any such 
right is affected or contravened, then 
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undoubtedly he can rely aus the provi- 
sions of Article 19 (1) (f......... 
I am in respectful agreement with ‘the 
view expressed -by their Lordships that 
Article 19 (1) (4) of the Constitution can 
be brought in aid of a person only after 
he has been enrolled as a legal practi- 
tioner under any enactment author-sing 
im to practice and not merely having 
academic law degree or qualification. 


18. To the same effect is the de- 
cision of the Madras High Court in the 
case of Ananthakrishna v. State of Mad- 
ras, AIR 1952 Mad 395. In that case the 
question was whether the levy of stamp 
duty on an application for enrolmert as 
an Advocate was uncons:itutional, as put- 
ting an unreasonable restriction on the 
right to carry on any profession under 
Article 19 (1) (g) of the Constitution of 
India. Negativing the contention, a B2nch 
of the Madras High Court observed as 
follows:— 


“Much was said at the Bar és to 
what exactly is comprised in the right to 
practise a profession guaranteed under 
Article 19 (1) (g). Taking the profession 
of law what does this right consist in? 
Is the effect of Article 19 (1) to ccnfer 
on every person who may be otherwise 
qualified the right to practise in any 
court in the land? I see nothing in arti- 
cle 19 (1) (g) to justify the conclusion 
that this court or any other High Court 
or Supreme Court cannot lay down rules 
for the admission of advocates who slone 
will be permitted to represent the suitors 
before them. On the other hand, the 
clauses in the Letters Patent granted ta 
the Chartered High Courts to which re- 
ference was made earlier in this judg- 
ment, clearly confer on the High Ccurts 
the power to virtually prevent even quali- 
fied persons other than the advocates on 
their rolls to plead and act before them 
on behalf of suitors.” 

Their Lordships further observed thet— 


“The right to plead and act on be- 
half of suitors'in a court is not a right. 
flowing from citizenship. The reasoning 
in (1876) 21 Law Ed 442 (B) is to this 
extent not bad law ever: to this day...... 
The exclusive right to represent suctors 
in court which an advocate possesses is 
really in the nature of a privilege.” 


19. The above decision was fol- 
Jowed in a subsequent decision of the 
Madras High Court in the case of A. N. 
Rangaswamy v. Industrial Tribunal, 
Madras, AIR 1954 Mad 553. Jn that 
case, the Tribunal under the Induszrial 
Disputes Act refused permission to a Law- 
yer to appear before it and it was urged 
that the refusal contravened the funda- 
mental right of the advocate guaranteed 
under Article 19 (1) (g) of the Constitu- 
tion to practise his profession. Negetiv- 
ing the contention, Venkatarama Afyar, 
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J., who delivered the judgment of the 
Bench, observed as follows:— 

“The position, therefore, is that a 
person who has obtained the requisite 
legal qualifications is not entitled on that 
ground alone to a right ož audience in 
courts, He must, further, be admitted to 
the Bar before he could practise, That 
is a matter which is regulated by statutes 
and the extent of the rigkt to practise 
must depend on the terms of those statu- 
tes. This right is also a privilege as it is 


limited to those who are admitted to the . 


Bar. It is what the American Jurists 
aptly describe as a “franchise”, In this 
country the matter is governed by the 
Bar Councils Act and the Legal Practi- 
tioners Act. 


“The right of the first appellant to 
practice is, therefore, just what’ is con- 
ferred on him by Section 9 and Section 14 
(1) (a), (b) and (c) of the Bar Councils 
Act, neither more nor less, and when the 
particular right claimed by him cannot 
be found within the four corners of those 
sections, then there is nothing in respect 
of which the guarantee under Article 19 
(1) (g) could be invoked. That Article 
merely operates to protect the rights 
which a person otherwise possesses under 
the law.” 

20. . In the case of Devata Prasad 
Singh v. The Chief Justice end the Judges 
of the Patna High Court, AIR 1962 SC 
201, where validity of Rule 2, Chapter ITI, 
Part VII of the Patna High Court General 
Rules and Circular Orders (Civil) Volume 
I, made by the High Court under Sec- 
tion 11 of the Legal Practitioners Act 
was challenged under Article 32 of the 
Constitution of India, as putting an un- 
reasonable restriction on the right of the 
Mukhtars to practise in civil courts and 
contravening their fundamental right 
guaranteed under Article 19 (i) (g) of 
the Constitution, as well as being in ex- 
cess of the rule-making powers of the 
High Court under Section 11 of the Legal 
Practitioners Act. Their Lordships of 
the Supreme Court negativing the con- 
tention observed that “the right of the 
petitioners to practise in the subordinate 
courts was created by the Act.” 

21. In the case of Eabul Chandra 
Mitra v. Chief Justice and other Judges 
of the Patna High Court, AIR 1954 SC 
524, Section 9 (1) of the Bar Councils 
Act was challenged as void, putting an un- 
reasonable restriction upor freedom to 
practise a profession under Article 19 (1) 
(f) of the Constitution. The petitioner 
before the Supreme Court, a law gradu- 
ate, after complying with all the neces- 
sary requirements of rules framed by this 
Court under the Bar Councils Act, applied 
for enrolment, but the High Court refus- 
ed the application for enrolment in exer- 
cise of the powers under proviso to sub- 
section (1) of Section 9 of the Bar Coun- 
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cils Act. The relevant provision of the 
Bar Councils Act reads thus:— 

"9 (1). The Bar Council may, with 
the previous sanction of the High Court, 
make rules to regulate the admission of 
persons to be Advocates of the High 
Court:— : 

Provided that such rules shall not 
limit or in any way affect the power of 
the High Court to refuse admission to 
any person at its discretion.” i 
It was contended before their Lordships 
of the Supreme Court that Section 9 of 
the Bar Councils Act was void and con- 
travened the -fundamental right guaran- 
teed to the petitioner under Article 19 (1) 


(g£) of the Constitution, and it did not 
come within the protection afforded by 
clause (6) of that Article. Negativing 


this contention, their Lordships observed 
as follows:— ; 

“It may be stated at the outset that 
under Section 8 of the Indian Bar Coun- 
cils Act, no person is entitled as of right 


to practise in any High Court. unless 
his name is entered in the roll of the Ad- 
vocates of that Court maintained under 
the Act. Under Section 9 of the Act, the 


Bar Council can certainly frame rules 
with the sanction of the High Court to 
regulate the admission of persons as Ad- 
vocates. The proviso mentioned above, 
however, makes it quite clear that there 
is an overriding power in the High Court 
to refuse admission to any person at. its 
discretion in spite of these rules, The 
vesting of power even in an unfettered 
form in the High Court to exercise dis- 
cretion in the matter of enrolling Advo- 
cates. who would be entitled to practise 
before it, does not, in our opinion, amount 
to an unreasonable restriction. Such dis- 
cretion will have to be vested in some- 
body, and no other or more appropriate 
authority could be thought of, except the 
High Court itself.”  . os 

From the above observations (underlined 
by me), it is apparent that no law gradu- 
ate is entitled to practise in any High 
Court as of right, unless his name. is 
entered in the rolls of Advocates main- 
tained under the Bar Councils Act. This 
also supports the view that mere passing 
of Mukhtarship examination does not give 
unfettered right to such a person. under 
Article 19 (1) (g) of the Constitution to 
practise as a Mukhtar. He can only do 
so, if under the relevant existing statute, 
he is enrolled and granted a certificate to 
practise as such and within the limits-of 
the statement or charters giving him: the 
strength. Thus. the right being creature 


of a statute and not on merely passing. 
be said that. 


an examination, it cannot 
the petitioner’s right guaranteed under 
Article 19 has been affected. 


22, Learned counsel for the peti-_ 
tioner referred to the case of M. A: Tow-" 


Parmeshwar Prasad v. Union of India (FB) 


‘ superintendent of the 


-of the aforesaid rules, 


A.LR. 


heed v. Patna High Court Bar Council, 
AIR 1957 Pat 610 (FB) and urged that 
the petitioner, in the capacity as the office 
Collectorate, had 
been in conzact with the legal affairs and 
its administration and some provision 
ought to have been made under Section 
59 of the Act for removal of difficulties. 
That was a case for grant of exemption 
under Rules 1 (v), 2 and 11 of the Patna 
High Court Bar Council Rules, made 
under- the Indian Bar Councils Act, to 
one M. A. Towheed, a retired Superinten- 
dent of Police. Rule 1 (v) required that 
a law graduate who had practised in sub- 
ordinate courts for three years and had 
secured a certificate of efficiency . from 
the District Judge could be enrolled as 
an Advocate. Rule 2 provided for ad- 
mission of a person as an Advocate, if 
that person has undergone a course of 
training for one year in the chambers of 
an Advocate on` the roll of the High 
Court. 

Although the petitioner in that case 
did not fulfil the requirements of either 
their Lordships 
granted the exemption and ordered him 
tc be enrolled as an Advocate, in view of 


` the fact that he had worked as a Lecturer 


in Criminal Law and procedure and as > 
a Prosecuting Officer for about eight 
years and had also remained incharge of 
a district as Superintendent of Police, and 
it was in that connection that their Lord- 
ships observed that “it must be said that, 
at one time or the other, he had always 
been in touch with law and its adminis- 
tration, in one form or the other.” I am 
afraid, the above decision is of no assis- 
tance to the learned counsel for the peti- 
tioner. The High Court granted exemp- 
tion in that case as there was a provision 
for admitting a law graduate as an Ad- 
vocate, exempting from the requirement 
of three yeers’ practice, or condoning the 
time of training, but, in the instant case, 


‘under the Advocates Act there is ‘no pro- 


vision entitling the petitioner to be en- 
rolled, after the repeal of the relevant 
Provisions of the Legal Practitioners Act, 
under which he could be enrolled as a 
Mukhtar. 


23. Learned counsel for the peti- 
tioner’ placed reliance on a decision of 
the Calcutta High Court in the case of 
Sunil Kumar Sinha Ray v. State of West 
Bengal, AIR 1963 Cal 614. The peti- 
tioner jin that case had deposited fee and 
had made a proper’ application, comply- 
ing with the rules, before the Education 
Committee constituted by the State of 
West Bengal under Section 21 of the 
Legal Practitioners Act in time, for ap- 
pearing -at the Mukhtarship Examination 
to be held in February-March, 1962. But, 
by a letter dated the 22nd December, 
1961, the petitioner was informed that as 
the provisions of the Legal Practitioners 
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Act relating to the admission and errol- 
ment of Mukhtars were repealed, the 
examination was cancelled by the Deouty 
Secretary to the West Bengal Govern- 
ment and the examination fee already 
deposited would be refunded. 

It was contended on behalf of the 
petitioner that as he had prepared him- 
self for the examination and deposited 
the requisite fee and complied with re- 
quirements of the Rules for appearing at 
the examination, he had acquired a vest- 
ed right to appear at the examination and 
to qualify as Mukhtar, and, in the ab- 
sence of express provision of law taxing 
away this vested right, the repeal by 
Section 50 (2) of the Act of certain pro- 
visions of the Legal Practitioners Act 
abolishing enrolment of Mukhtars, did 
not affect his right, Reliance was also 
placed in that case on clause (c) of Sec- 
tion 6 of the General Clauses Act, a re- 
levant portion of which may usefully be 
quoted:— 

“Where any Central Act made after 
the commencement of this Act, repeals 
any enactment hitherto. made or kere- 
after to be made, then. unless a different 
intention appears, the repeal shall not...... 
(c) affect any right, - privileges, obli- 
gation or liability acquired, accrued or 
incurred under any enactment so re- 
pealed.” f 
Repelling this argument, Mitter, J., ob- 
served as follows:— 

So long as the Sections of the Legal 
Practitioners Act relating to the admis- 
sion and enrolment of Mukhtars were in 
force, anybody could take the necessary 
steps to qualify himself as a Mukhtar 
and to practise as such in courts of law, 
but the statute, ie, the Legal Practi- 


tioners Act did not vest anybody who had, 


not already acquired the necessary’ quali- 
fications with any right. In my opirion, 
a person can. only claim to’ have a vested 
right under a statute when he has com- 
plied with all the formalities prescribed 
thereby for acquiring a status and before 
then the right is only an inchoate one. 
The principle is well illustrated by the 
case of Reynolds v. Attorney-General for 
Nova Scotia, 1896 AC 240.” 
Mr. Verma has relied on the following 
observation of his Lordship in the above 
case:——~ 

“Here the appellants have acquired 
no right or privilege. If they had appzar- 
ed at the examination and qualified them- 
selves as Mukhtars, their contention 
would, have been better founded. More- 
over, it is clear from the preamble to the 
Advocates Act and Section 50 (2) thezenf 
that the legislature meant to do away 
with different categories of lawyers and 
was taking steps in that behalf by pre- 
venting the further admission and enrol- 
ment of Mukhtars.” 
Learned counsel laid emphasis on the ob- 


servation, “If they had appeared at the. 
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examination and qualified themselves as 
Mukhtars, their contention would have 
been better founded”, occurring in the 
above quotation, and urged that in the 
instant case the petitioner having passed 
the Mukhtarship examination, has quali- 
fied himself to practise as a Mukhtar and 
is entitled to be enrolled. This observa- 
tion has two parts, firstly that a person 
had appeared at an examination, and 
secondly that he had qualified as a Mukh- 
tar. The position was further clarified 
by his Lordship while referring to Sec- 
tion 58 (4) of the Act, as it then stood, 
and these observations have to be under- 
stood in that context. His Lordship’s 
further observations, the relevant lines of 
which have been underlined by me, may 
be quoted:— 


“It is only intended to protect the 
rights of persons already practising as 
legal practitioners until Chapter IV came 
into force. The issue of a Certificate to 
a Mukhtar under the Legal Practitioners 
Act is covered by Section 7 of the Act 
under which a person was to be entitled 
to a certificate as a Mukhtar on his ad- 
mission under Section 6. To be admitted 
under Section 6, a person had to acquire 
the qualifications therein mentioned and 
comply with the rules made by the High 
Court in that behalf. Sub-section (4) of 
Section 58 is designed to safeguard the 
rights of persons who had already ac- 
quired the necessary qualifications men- 
tioned in Section 6, In order to clarify 
the position with regard to legal practi- 
tioners who had acquired rights under 
the Legal Practitioners Act, the Legisla- 
ture - engrafted sub-secticn (4) of Sec- 
tion 58 in the Act so that they would be 
unaffected by the repeal. It may also be 
that there were persons who had become 
qualified as pleaders or Mukhtars but 
to whom no certificates had been issued 
and sub-section (4) was designed to pro- 
tect their rights as well. It cannot apply 


to persons who had not acquired the ne- 


cessary qualifications under Section 6.” 





The expression “qualified themselves as 
Mukhtars” has to be understood in the 
sense of having acquired necessary quali- 
fications mentioned in Section 6 of the 
Legal Practitioners Act, which include 
grant of admission under Section 6, in 
respect of which a certificate is issued 
under Section 7. His Lorcship has also 
clarified that Section 58 (4) has been 
meant to safeguard the interests of those 
persons who have qualified themselves 
for admission as Mukhtars after comply- 
ing with all the requirements as laid 
down under Section 6 and the rules 
framed by the High Court in that regard, 
but, to whom no certificate has actually 
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been issued. This is perfectly clear from 
the last line of the above quoted passage, 
that, “It cannot apply to persons who 
had not acquired the necessary qualifica- 
tions under Section 6.” The above deci- 
sion, therefore, does not support the sub- 
mission of Mr. Verma at all and instead 
goes counter to his submission. Passing 
Mukhtarship examination is not the same 
thing as complying with the qualifica- 
tions as laid down in Section 6 of the 
Legal Practitioners Act and the relevant 
rules made thereunder. It is merely an 
academic qualification, after obtaining 
which a person has to apply for being en- 
rolled, conforming to the requirements of 
Section 6 of the said Act and the High 
Court considers him to be a fit person to 
be enrolled as a Mukhtar and issues a 
certificate under Section 7, entitling him 
to practise. 

24, It was also contended In that 
case, as in the instant case, that the re- 
peal of the provisions of the Legal Practi- 
tioners Act contained in Section 50 (2) 
of the Act, was violative of Article 19 (1) 
(g) of the Constitution, as it sought to 
prevent persons from practising a lawful 
profession of Mukhtars. This contention 
was negatived and the following observa- 
tions of Mitter, J., may be usefully re- 
ferred to:— 

“This argument too must fail inas- 

much as Section 50 (2) is nòt designed to 
prevent persons from practising as law- 
yers altogether but is only aimed at pre- 
venting the practice as lawyers.by cer- 
tain persons with qualification which 
the legislature thought was inadequate. 
Moreover, the central idea of the Advo- 
cates Act being the Constitution of an 
All India Bar, it would be incongruous 
if different categories of lawyers were 
allowed to function for all time to come. 
The case in my opinion would be cover- 
ed by Article 19 (6) of the Constitution 
as the repeal of the several sections of the 
Legal Practitioners Act only imposes 
reasonable restrictions as to the practice 
of the profession of lawyers.” 
The argument based on clause (c) of 
Section 6 of the General Clauses Act was 
also negatived. The following observa- 
tions of Bose, C. J.. in that case, may be 
usefully quoted:— 


“It is to be noted however that the 
wording of Section 6 itself makes it clear 
that the provisions of Section 6 will 
come into play unless a different inten- 
tion appears, and as pointed out already, 
sub-section (4) of Section 58, which was 
introduced into the Advocates Act, 1961, 
by Act 14 of 1962, and which by reason 
of Section 4 of the Amending Act 14 of 
1962, shall be deemed always to have 
been inserted, does express a different 
intention to the effect that it is only the 
right to the issue and renewal of the 
certificates that is saved or preserved and 
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nothing else is saved or preserved. Con- 
sequently, it must be held that the argu- 
ment based on the provisions of Section 6 
of the General Clauses Act has no force.” 
The above observation of Bose, C. J. is 
complete answer to the submission of Mr. 
Verma that his right to be enrolled was 
saved under clause (c) of Section 6 of 
the General Clauses Act as well. The 
right under the General Clauses Act can 
be saved if no different intention appears 
in the repealing Act, as mentioned in 
Section 6 of the General Clauses Act it- 
self, As pointed out by Bose, C. J., the 
Act does express a different intention to 
the effect that only the right saved was 
with regard to “issue and renewal of the 
certificates’, as the expression was under- 
stood in the Calcutta decision. As there 
was some ambiguity in the language of 
Section 58 (4) of the Act, as to what was 
saved and preserved by the use of the ex- 
pression ‘issue’ in that section, and there 
was some conflict of opinion on that ques- 
tion, it was again amended by Act XXI 
of 1964. by substituting for the expression 
“the issue and renewal” the expression 
“the renewal or the issue by way of re- 
newal”. In view of the amendment, it is 
only the right to renewal of the licence 
of a Mukhtar that is saved and nothing 
else is saved. It is thus apparent that 
the right of the petitioner to be enrolled 
is not saved under Section 6 (c) of the 
General Clauses Act, as urged by Mr. 
Verma. 


25. The decision of the Madras 
High Court in the case of V. P. Chakra- 
varthi, AIR 1965 Mad 166 relied upon 
by learned counsel for the petitioner, 
also has no application to the instant 
case. In that case an Advocate, whose 
name had been struck off years ago, had 
applied under Section 12 (6) of the Bar 
Councils Act for review of the previous 
order and his name being restored to the 
rolls of Advocates, but, on the date of 
the application, by virtue of Section 50 
of the Advocates Act, the relevant provi- 
sions of the Bar Councils Act stood re~ 
pealed. Allowing the petition, their 
Lordships observed as follows:— 

“We are of the view that this power 
is indisputably saved, assuming that the 
case is not provided for in the new Act, 
by virtue of Section 6, Clauses (c) and 
(e) of the General Clauses Act, 1897. We 
do not think it can be disputed, for a 
moment, that the power embodied in.Sec~ 
tion 12 (6) of the Indian Bar Councils 
Act, is not merely a power vested in us, 
but is also a remedy in favour of the af- 
fected party. and this is very clear from 
the wording and structure of the several 
clauses of Section 12. But, if an appli- 
cation for review is a power in the af- 
fected party, such power would, un- 
doubtedly, be saved, upon the general 
principle of Section 6 (c) and also Sec~ 
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tion 6 (e) of the General Clauses Act. 
The learned Advocate-General concedes 
this, and also concedes that this is a 
matter with reference to which our power 
is not taken away by any express piovi- 
sion of the superseding statute. Con- 
Sequently, we are of the view that, even 
apart from the amplitude of our inherent 
jurisdiction, which also the learned Ad- 
vocate-General would appear to concede, 
we have the power to entertain this ap- 
plication and to dispose of it, as though 
the Indian Bar Councils Act were in full 
force and effect today.” 

In the instant case, clause (e) of Section 6 
of the General Clauses Act is not attract- 
ed and the Madras decision is clearly 
distinguishable, as there is an express 
provision under Section 58 (4) of the 
Advocates Act, debarring fresh enrolment 
of Mukhtars after the repeal of the rele- 
vant provisions of the Legal Practitioners 
Act, aS mentioned in the decision of 
Bose, C. J., of the Calcutta High Ccurt, 
with which I am in respectful agreement. 


26. Mr. Verma has also urged that 
the Act is discriminatory, inasmuch as, 
while it is open to the law graduates -to 
get themselves enrolled as Advocates, 
those who have passed the Mukhtarship 
examination ceased to be enrollec as 
Mukhtars after the coming into force of 
Section 50 (2) of the Act. In the first 
instance, those who ave passed the 
Mukhtarship examination and those who 
are law graduates do nct stand on the 
same footing. The idea behind fixing a 
higher qualification for a legal precti- 
tioner is to have an efficient, well-eq 1ip- 
ped, strong and autonomous. All India 
Bar, That an efficient Bar is in the inte- 
rest of the general public cannot be dis- 
puted in our country, where the rule of 
law prevails under the Constitution. To 
fix higher qualification for the legal pra- 
ctitioners is a reasonable classification and 
conforms to the well established norms, 
e.g., that the qualification must be found- 
ed on intelligible differentia, which dis- 
tinguishes persons or things that are 
grouped together with others brought 
out of the group and has a rational rela- 
tion to the object sought to be achieved 
by the statute in question. The Act. as 
already discussed, has allowed the Mukh- 
tars who were already enrolled to cerry 
on the legal profession and to continue 
as such. It also provided that those 
Mukhtars who have practised for three 
years on the appointed day may be en- 
rolled as Advocates, thus providing for 
raising their status, which, but for the 
Act, the Mukhtars could not have achiev- 





ed. Thus the Mukhtars, who were al- 
ready enrolled are allowed to contiaue 
and the submission of Mr. Verma that 
the Mukhtars have been prohibited from 
carrying on the business is based on the 
misconception of the right of the peth 
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tioner to practise after merely passing 
the Mukharship examination which, per 
se, does not entitle the petitioner to prac- 
tise the profession of law. As already 
pointed out, the Act received assent of 
the President of India on the 19th “May, 
1961, the Act pointed out in unmistakable 
terms that on coming into force of Sec~ 
tion 50 (2) of the Act, the relevant provi- 
sions of the Legal Practitioners Act, under 
which the petitioner could be enrolled as 
a Mukhtar, would be deleted without 
providing for any avenue for’ the persons 
who have passed Mukhtarship examina- 
tion for being enrolled as Mukhtars there- 
after. Section 50 (2) of the Act came 
into force on the 1st December, 1961, 
i.e., about seven months after the enact- 
ment of the Act. If the petitioner want- 
ed to carry on the profession of law, he 
could have done so, giving up the Gov- 
ernment service during this intervening 
period. 

27. The validity of a lavy made by 
a competent legislature, which lays down 
professional qualification, cannot be chal- 
lenged on the ground that it infringes 
the right guaranteed under Article 19 (1) 
(2g) as laying down of professional quali- 
fication is not circumscribed by reason- 
able restrictions, which occur in the 
main part of clause (6) of Article 19 of 
the Constitution. It is not the petitioner’s 
case that the restrictions imposed have 
no relation to the fitness of the person 
required to carry the profession of 
law within the scheme of the Act. For 
all these reasons, in my considered opin- 
ion, the provisions of Section 24 (3) and 
Section 50 (2) of the Act are not ultra 
vires the provisions of Articles 19 (1) (g) 
and 14 of the Constitution. It follows, 
therefore, that the petitioner has no right 
to be enrolled either as a Mukhtar or as 
an Advocate, as prayed for. 


28. As for the prayer in the writ 

application that the provisions of the Act 
should be suitably modified to allow 
those who have passed the Mukhtarship 
examination to continue to practise in 
law is not a matter for the Court, but for 
the Legislature. 
o 29 In the result, tne application 
is dismissed. but, in the circumstances of 
a case, there will be no order as to 
costs. 


MISRA, C. J.:— 30. I agree, 
SHAMBHU PRASAD SINGH, J.:— 


31, I agree to the order going to be 
delivered in this case that the application 
be dismissed. By merely passing the 
Mukhtarship examination, the petitioner 
did not acquire any legal right to prac- 
tise in a court of law. The right to prac- 
tise in a court of law is not an absolute 
right. It has always been controlled by 
laws and charters. Thus, by the impugn- 
ed sections of the Advocates Act, no legal 
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right much less any fundamental right of 
the petitioner has been infringed. 


Petition dismissed. 
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S. C. MISRA, C. J., G. N. PRASAD, 
A. B. N. SINHA, K. B. N. SINGH 
AND S. WASIUDDIN, JJ. 


Khas Karanpura Collieries Ltd. and 
others, Petitioners v. State of Bihar and 
others, Respondents. . 

Civil Writ Jurdn. Case Nos. 992, 1042, 
1088, 1089, 1096 to 1101, 1146, 1148 to 
1150. 1194, 1244 to 1247 of 1968, 146 and 
1722 of 1969, D/- 3-9-1970. 

(A) Mines and Minerals (Regulation 
and Development) Act (1957), Section 30A 
— As Section 30A does not adversely af- 
fect the State Government it has no 
locus standi to challenge the provision 
as being violative of Article 14 of the 
Constitution. (X-Ref.— Constitution of 
India, Art. 14). (Case law discussed). 

(Para 8) 

Section 9 (1) conferring power upon 
the State Government to realise royalty 
at a rate higher than contractual rate and 
Section 30A keeping that right in abey- 
ance are part of the selfsame statute, 
Hence, till the abeyance continues no 
right accrues to the State Government. 

(Para 8) 

(B) Constitution of India, Art. 14 — 
The State is a “person” within meaning 
of Art. 14. AIR 1963 SC 1241, Followed. 
i (Para 9) 

(C) Constitution of India, Art. 31A 

(1) (e) — Protection given’ by the Article 
is available only against infringement of 
right of a lessee and not a lessor. (Misra, 
C. J. Contra.) AIR 1961 SC 954 & AIR 
1967 SC 964 & AIR 1967 SC 887, Distin- 
_ guished. (Para 9) 
(D) Constitution of India, Art. 14 — 
Inequality resulting from two different 
enactments made by two different legis- 
Jatures is not liable to attack under Arti- 
cle 14. AIR'1954 SC 493 & AIR 1963 SC 
222, Followed. (Para 10) 


(E) Mines and Minerals (Regulation 
and Development) Act (1957), Section 30A 
' — Validity — The fact that Section 30A 
exempts certain class of holders of min- 
ing lease for the time being from the ap- 
plication of Section 9 (1) cannot be a 
ground for challenging it under Art. 14. 
(X-Ref.— Constitution of India, Art. 14). 
AIR 1960 SC 457 & AIR 1965 SC 1017 & 
AIR 1954 SC 139 & AIR 1955 SC 504, Re- 
lied on. (Para 11) 

Classification of the mining leases 
under Section 30A is rational and based 
on intelligible differentia. (Para 12) 
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(F) Mines and Minerals (Regulation 
and Development) Act (1957), Section 9 


— Royalty for the period prior to com- 
mencement of the Act in respect of min- 
ing leases arising by virtue of Section 10 
of the Bihar Land Reforms Act (30 of 
1950) cannot þe realised at a rate higher 
than contractual rate. (X-Ref.— Sec- 
tion 29) — (X-Ref.— Mineral Concession 
Rules (1949), Rule 41}. C. W. J. C. 653 
of 1966, D/- 22-12-1967 (Pat), Overruled. 
AIR 1969 SC 177, Followed. (Para 14) 


Section 9 cannot be invoked in res- 
pect of such leases by virtue of Section 29 
or Rule 41 of the Mineral Concession 
Rules (1949) either read singly or toge- 
ther. Retrospective operation of Sec- 
tion 9 envisaged by Section 29 is for 


limited purpose, i.e., leases under the 
1948 Mineral Act. (Para 14) 

(G) Mines and Minerals (Regulation 
and Development) Act (1957), Section 9 


— Scope — The section is comprehensive 
in terms and includes statutory mining 
leases deemed to have been granted by 
the State under Section 10 (1) of the 
Bihar Land Reforms Act (30 of 1950). 
AIR 1967 SC 887, Followed. (Para 19) 


The Minerals Act (1957) and the Land 
Reforms Act (1950) operate in different 
fields. Hence the maxim “Generalia Spe- 
cialibus non derogant” (Special excludes 
general) is not applicable. Secondly, 
though the statutory leases have come 
into existence by virtue of Section 10 of 
the Land Reforms Act they have to be 
deemed as leases granted prior to com- 
mencement of the Mineral Act (1957). 

N (Para 19) 

(H) Mines and Minerals (Regulation 
and Development) Act (1957), Section 30A 
— Statutory mining leases deemed to 
have been granted under Section 10 of 
the Bihar Land Reforms Act (1957) are 
covered by the words “in relation to the 
mining leases granted before the 25th day 
of October, 1949 in respect of coal’ oc- 
curring in Section 30A. These leases en- 
joy the protection of the section. C. W. 
J. C. 653 of 1966, D/- 22-12-1967 (Pat), 
Overruled. AIR 1969 SC 177 & AIR 
1967 SC 887, Followed. (Paras 25, 26, 27) 


Cases . Referred: Chronological Paras 
(1969) AIR 1969 SC 177 (V 56) = 
1968-2 SCR 881, Chhatu Ram 


Pvt. Ltd. v. State of Bihar ; 14 
(1967) AIR 1967.SC 887 (V 54) = 

1967-1 SCR 707, Bihar Mines Ltd. 

v. Union of India 4, 9, 13, 15, 17, 37 
(1967). ATR 1967 SC 964 (V 54) = 

1967-1 SCR 695, M/s. Gujarat 

Pottery Works Pvt. Ltd. v. B. P. . 

Sood 9, 36 
(1967) C. W. J. C. No. 653 of 1966, 

D/- 22-12-1967 (Pat), Nagendar- 

nath Mandal v, State of Bihar. 4, 6; 

13, 14, 17 
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(1965) AIR 1965 SC 1017 (V 52) = 
1965-1 SCR 614, P. Vajravelu 
Mudaliar v. Spl. Dy. Collector for 
Land Acquisition, West Madras it 

(1964) AIR 1964 SC 669 (V 51) = 
1964-5 SCR 387, State of Punjab 
v O. G. Syndicate Ltd., 


Okara 
(1963) AIR 1963 SC 222 (V 50) = 

1963-2 SCR 353, Lachhman Dass 

v. State of Punjab 10 
(1963) AIR 1963 SC 1241 (V 50) = 

1964-1 SCR 371. State, of W. B. 

v. Union of India 9 
(1961) AIR 1961 SC 954 (V 48) = 

1962-1 SCR 44, M/s. Burrakur 

Coal Co. Ltd. v. Union of India 9 
(1960) AIR 1960 SC 457 (V 47) = 

1960 Cri LJ 654, Gangshari- Hal- 

dar v. State of W. B. 11 

(1958) AIR 1958 SC 538 (V 45) = 
: 1959 SCR 279, Ram Krishna Dal- 

mia v. Tendolkar 12 
(1957) AIR 1957 SC 832 (V 44) = 

1958 SCJ 1, Commr. of Income- 

tax, M. P. v. Sen Sodra Devi 25 
(1955) ATR 1955 SC 504 (V 42) = 

1955-2 SCR 303, Thakur Amar 

Singhji v. State of Rajasthan Ll 
(1955) AIR 1955 SC 367 (V 42) = 

1955 Cri LJ 876, Hans Muller of 

Nurenburg .v. Supd. Presidency 

Jail, Calcutta 8 
(1954) AIR 1954 SC 139 (V 41) = 

1954 SCR 842, Biswambhar Singh 

v. State of .Orissa a1 
(1954) AIR 1954 SC 493 (V 41) = 

1955 SCR 599. State of Madh. 

Pra. v. G. C. Mandawar 10 
(1952) AIR 1952 Pat 409 (V 39, 

Jagadish Chandra v. Mohd. Bukh- 
. tiyar Shah ` 31 
(1951) ATR 1951 SC 41 (V 38) = 

1950 SCR 869, Charanjit Lal v. 

Union of India 8 
(1951) AIR 1951 SC 318 (V 38) = ` 

1951 SCR 682, State of Bombay 
_v. F. N. Balsara ` 
(1914) 235 US 151. = 59 L Ed 169, 

McCabe v. Atchison 

C. K. Daphtary, Ranadev Choudhury, 

S. C. Banerjee, K. D. Chatterjee, Bal- 
bhadra Prasad Singh, Soren Bose, R. N. 
Banerjee, Sushil Kumar Mazumdar. A. K. 
Mitter, Arun Chandra Mitra, S. B. Saryal, 
. Nagendra Prasad Singh, Umesh Prasad 
Singh, Choudhary S. N. Misra, Biskwa- 
nath Agarwal and Yogendra Misra, for 
Petitioners; Advocate-General Mr. Laxsh- 
man Saran Sinha and Rav Paras Nath and 
S. K. Sinha, for Respondents. 


A. B. N. SINHA, J.:— Except in C. 


W. J. C. No. 1146 of 1968,. in all the rest 
of these applications under. Article 226 
of the Constitution of India, common 
questions of law arise for determination. 
Broadly speaking, the questions relate 
to the vires, true scope and construction 
-of Section 30A of the Mines and Minerals 
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(Regulation and Development) Act 1957, 
(hereinafter referred to as the “1957 
Act”). In all these cases the petitioners 
are holders of mining leases, either under 
a head-lease or under a sub-lease in res- 
pect of coal and have obtained a rule nisi 
calling upon the respondents to ‘show 
cause why the demand through relevant 
letters and notices or certificate cases in 
respect thereof for royalty at the rate of 
five per cent. F. O. R. price of coal, less 
such amount as might have been paid al- 
ready, in respect of coal removed by them 
as lessees or sub-lessees, either during the 
period 3rd November 1951 to the 3ist 
December, 1965, or during the period the 
29th December, 1961 to the 3ist Decem- 
ber, 1965, be not quashed as wholly ille- 
gal and appropriate writs or orders be 
not issued in that connection. In two 
cases only. namely, C. W. J. C. Nos. 1101 
and 1194 of 1968, the period involved is 
the 27th October, 1964 to the 31st Decem- 


- ber 1965. In C. W. J. C. No. 1146 of 1968, 


however, different considerations arise 
and that case will be, therefore, consider- 
ed separately. 


- 2. Circumstances. which have led 
to the filing of these applications may 
now be briefly set out. Proprietors of 
Estates, like Raja of Ramgarh and Raja 
of Jharia, had granted mining leases in 
respect of coal of large areas of land 
situate in the district of Hazaribagh, 
Dhanbad or Singhbhum to different par- 
ties. In the permanently settled areas of 
Bengal and Bihar from which States 
come about 80% or more of the total coal 
production of the country: the Zamindars 
enjoyed an unfettered discretion in re- 
gard to granting mining leases for work- 
ing and extracting different minerals in- 
cluding coal, and, thus no unizormity of 
policy or practice as to terms of the 
leases was possible. Yet, generally 
speaking, the mining leases were for a 
duration of 999 years, with stipulations 
as to payment of premiums and a certain 
fixed annual rental, but in regard to 
royalty either there was no stipulation 
for any such payment or it was at very 
low rates. With very few exceptions, the 
lessees of such mining leases did not 
work the mines themselves, they invari- 
ably granted sub-leases on more or less 
similar terms. It is in corsequence of 
that trend that save in C. W. J. C. Nos. 
1097, 1098. 1101 of 1968 and partly in 
C. W. J. C. Nos. 1244 of 1968 and 1722 of 
1969, the rest are all cases of sub-leases. 
The one common feature in regard to all 
these mining leases or sub-leases was that 
they were all of dates -earlier to the 25th 
October 1949, on which date, for the first 
time, as a result of the coming into ope- 
ration of the Mines and Minerals (Regu- 
lation and Development) Act 1948 (here~ 
inafter referred to as the ‘1948 Act’) and 
the Mineral Concession Rules, 1949 made 
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under Section 5 of the said Act, the 
granting of mining leases and develop- 
ment of minerals were made subject to 
statutory regulations and restrictions. 
The Mineral Concession Rules, 1949, as 
per provisions of Section 5 of the 1948 
Act were made for regulating the grant 
of mining leases or prohibiting the grant 
of such leases in respect of any mineral 
or in any area, and naturally did not 
apply to leases granted before the 25th 
October 1949 — the date on which the 
1948 Act as also those Rules had come 
into operation. The restrictions or pro- 
visions in those Rules regarding, for in- 
stance, areas, duration or rate of royalty 
payable did not apply to the leases or 
sub-leases of the petitioners. Even the 
Rules made in September 1956 under 
Section 7 of the 1949 Act known as “The 
Mining Leases (Modification of Terms) 
Rules 1956” providing for the modification 
or alteration of the terms and conditions 
of mining leases granted prior to the 
commencement of the said Act so as to 
bring them in conformity with the terms 
and conditions of mining leases granted 
after the commencement of the Act in 
accordance with the Mineral Concession 
Rules 1949, were expressly made inappli- 
cable to mining leases in respect of coal 
and certain other minerals specified in 
Rule 2 (c) thereof though similar mining 
leases in respect of other minerals were 
covered, The result was that the mining 
leases or sub-leases of the petitioners re- 
mained unaffected by the regulatory or 
the restrictive provisions of the 1948 Act 
or of the rules made thereunder. No at- 
tempt was made to modify any of the 
terms or conditions of the leases or sub- 
leases. This was the position when the 
1957 Act came into operation on the Ist 
of June 1958. Section 9 (i) of that Act 
made it obligatory on holders of mining 
leases in respect: of all minerals except 
mineral oils, granted before the com- 
mencement of the Act, notwithstanding 
anything contained in ‘the instrument of 
lease or in any law in force at such com- 
mencement, to pay royalty at 5% F.O.R. 
price of coal subject to the minimum of 
50 paise per Ton, which was the rate for 
the time being specified in the second 
schedule to the said Act. Thus Section 9 
(i) served to effect a statutory modifica- 
tion in the rates of royalty payable in 
respect of mining leases which: might 
have been granted before the Ist June 
1958, and thus the mining leases or sub- 
leases of the petitioners were automati- 
cally and adversely affected. So far as 
the question of modifying other terms 
and conditions in respect of mining leases 
granted before the 25th of October 1949 
were concerned so as to bring them in 
conformity with the terms and condi- 
tions of new leases to be granted under 
the Act in accordance 
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made under Sections 13 and 18 thereof, 
Section 16 (1) of 1957 Act imposed a sta- 
tutory duty of effecting the nezessary, 
modifications as soon as may be after the 
commencement of the Act. The provi= 
sions of Sections 9 (1) and 16 (1) of the 
1957 Act thus amounted to a sudden de- 
parture from the policy which was being 
followed by the Government in regard ta 
mining leases in respect of coal. The 
case of the petitioners is that on account 
of the proposed sudden increase în the 
rate of royalty over the rates hitherto 
payable or being paid, a steep rise in the 
cost of production. of coal was apprehend- 
ed. Likewise the almost immediate cer- 
tainty of other terms and conditions 
being modified, thus bringing in all the 
restrictive and regulatory provisions in 
regard to duration and area, was also 
likely to have an unsettling effect on the 
working of the coal industry as a whole. 
In such circumstances, according to the 
petitioners, representations were made to 
the Government of India to reconsider the 
whole matter and take some steps for 
preventing the aforesaid adverse effect 
on the production of coal, a vital and 
basic material for the industrial develop- 
mant of the country. The representa- 
tions, according to the petitioners, had 
their effect and Section 30A of the 1957 
Act was brought in by Section 2 of the 
Mines and Minerals Regulation and De- 
velopment (Amendment) Act 1958 with 
retrospective effect. Section 2 of the 
Amendment Act which inserted Sec- 
tion 30A expressly stated that Section 30A! 
shall be deemed always to have been in« 
serted. In the result by virtue of Secs 
tion 30A, the provisions of sub-section (1) 
of Section 9 and of sub-section (1) of Sec- 
tion 16 were to remain inapplicab! e to or 
in relation to mining leases in respect of 
cecal granted before the 25th day cf Octo- 
ber 1949 until the Central Government 
was satisfied that it was expecient to 
make them applicable to those leases 
with such exceptions and modifications, 
bv notification in the official Gazette. 
The provisions of Sections 9 (i) and 16 (i) 
having been thus suspended so far as 
mining leases in respect of coal were con- 
cerned, the petitioners went on paying 
royalty, if any, at the. contractual rates. 
Finally, however, the, Central Govern- 
ment in exercise of the powers conferred 
by Section 30A issued a notification dated 
the 29th December 1961, directing that 
the provisions of Section 9 (1) shall apply 
with immediate effect to or in relation 
to mining leases in respect of coal grant 
ed before the 25th. October 1949, subject 
to this modification that the lessees con- 
cerned shall pay royalty ' at the rates 
specified in any agreement between the 
lessee and the lessor or at 23% F.O.R. 
price of coal whichever was higher in 
lieu of the 5% F.O.R. price of coal which 
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was the rate specified in respect of coal 
in the second schedule to the 1957 Act. 
The petitioners thereupon began‘ta pay 
royalty at the rate of 24% F.O.R. orice 
of coal from the 29th December 1961 
onwards in place of rate of royalty men- 
tioned in the instrument of lease or sub- 
lease. In case of sub-lessees though 
there was no privity of contract or pri- 
vity of Estate with respondent No. 1. the 
State of Bihar and as such they had no 
ability to pay any royalty to the State 
direct, yet in many cases, either or ac- 
count of arrangement between the lessee 
and the sub-lessee or on account of duress 
or coercion, payments at 24% F.O.R. price 
of coal was made directly to the State. 
In any case, after the introducticn of 
Section 10A by Section 3 of the Bihar 
Act 4 of 1965 into the Bihar Land Re- 
forms Act 1950, all sub-lessees whose 
leases were not subject to further sub- 
leases came to hold their leases directly 
under the State Government. anc the 
payment of royalty at the rate spezified 
in the notification of the Central Govern-~ 
ment dated the 29th December 1961, re- 
ferred to above, continued until by ano- 
ther notification dated the Ist of Jaruary 
1966, the previous notification datec the 
29th December 1961 was superseded and 
the provisions of Section 9 (1) of the 1957 
Act without any modification became ap- 
plicable with immediate effect to ard in 
relation to mining leases in respect of 
coal granted before the 25th Occober 
1949. It is the common case of the par- 
ties that from the Ist January 196€ on- 
wards, the petitioners have been peying 
royalty at the rate of 5% F.O.R. orice 
of coal as specified in the second sche- 
dule to the 1957 Act. Respondent No. 2, 
District Mining Officer, has, notwith- 
standing the fact that royalty at the uni- 
form rate of 24% F.O.R. price of coal in 
respect of coal removed from the leased 
area during the period 29th December 
1961 to 31st December 1965, ‘has already 
been paid by the petitioners, as per noti- 
fication dated the 29th December 1961, 
issued by the Central Government ir. ex- 
ercise of their powers under Section 30A 
cf the 1957 Act, demanded further pay- 
ment of different sums of money from 
different petitioners by way of rovalty 
calculated at the rate of 5% F.O.R. orice 
of coal, in respect of the period from the 
8rd November 1951 till the 31st Dezem- 
ber 1965 in some cases, and from the 29th 


December 1961 to the 31st December 1965. 


in other cases. This 
to the petitioners, 


demand according 
was wholly illegal 


„and when their protests and representa- 


tions to the respondents against the 
illegal demand have proved futile, and, 
indeed, the respondents had in the case 
of some of the petitioners initiated certi- 
ficate proceedings for realisation of the 
aforesaid illegal demand and have been 


.so far as the claim or 


the 28th December 1961 was 
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holding out threats of adopting coercive 
measures in other cases for realisation of 
the sums of money demanded by way of 
royalty, the present applications were 
ded for the reliefs already specified 
above. 


3. The case of the petitioners is 
that the respondents are not entitled to 
demand or realise royalty at 5% F.O.R. 
price of coal for any pericd prior to the 
1st January 1966 because for the period 
between the 3rd November 1951 — the 
date on which the estates of the head- 
lessors are alleged to have vested in the 
State of Bihar under the Bihar Land Re- 
forms Act 1950, and the ist of June 1958 
— the date on which the 1957 Act was 
brought into operation, Rule 41 of the 
Mineral Concession Rules 1949 requiring 
royalty to be paid at the rate specified 
in the first schedule to those rules ap= 
plied to leases granted under those Rules 
after the commencement of the 1948 Act 
and the Mineral Concession Rules them~« 
selves, and, as such had nc application to 
the petitioners’ leases or sub-leases, and 
demand for the 
period between the ist June 1958 and 
concerned, 
royalty at the contractual rates alone was 
payable, because, firstly, the provisions 
of Section 9 (1) of the 1957 Act did not 
cover and had no application to statutory 
leases deemed to have come into exist- 
ence under Section 10 (1) of the Bihar 
Land Reforms Act 1950, and alternatively 
because by virtue of Section 30A of the 
1957 Act which must be deemed to have 
come into operation on the Ist of June 
1958 itself, the provisions af Section 9 (1) 
was not applicable to or in relation to the 
mining leases in respect of coal granted 
before the 21st day of October 1949 until 
the Central Government by notification 
had decided otherwise. So far as the 
claim in respect of the period 29th De- 
cember 1961 to the 3ist December 1965 
was concerned, the case of the petitioners 
is that. royalty at 24% F.O.R. price of 
coal for the said period has already been 
paid by the petitioners as per notification 
of the Central Government issued in 
exercise of their powers under Section 
30A of the 1957 Act, and the State hav- 
ing. itself invited and accepted those 
payments in full discharge of the peti- 
tioners’ liability on the score of royalty 
payable during the said period, was not 
entitled to unilaterally revoke the afore- 
said discharge or satisfaction and claim 
further royalty at 24% F.O.R. price of 
coal over and. above what has already, 
been paid and accepted. 


4. . Out of the two respondents, 
the State of Bihar alone has shown cause. 
Its case, on the other hand, is that the 
same rate of royalty as is payable under 
Section 9 (1) read with the second sche- 
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dule of the 1957 Act was also specified 
jn the Mineral Concession Rules 1949, 
and as by virtue of Section 29 of the 
1957 Act, those rules must be deemed to 
have been made under the said Act as 
if the 1957 Act had been in force on the 
date on which those rules were made, the 
‘combined effect of Sections 9 and 29 of 
the 1957 Act read with Mineral Conces- 
sion Rules 1949 was that. the petitioners 
were liable to pay royalty to the State at 
the rate of 5% F.O.R.-price of coal from 
the date of the vesting of the respective 
estates of the proprietors who had grant- 
ed head-leases, in the State of Bihar, 
throughout, for the entire period in ques- 
tion. According to the State, Section 9 
(1) was comprehensive in terms and ap- 
plied to all leases —- whether contractual 
or statutory, which had come into exist- 
ence before the 1957 Act had come into 
operation. In regard to the true mean- 
ing and scope of Section 30A of the 1957 
Act, it was contended on behalf of the 
State that the said Section in terms ap- 
plied only to leases in respect of coal 


which had been’ granted before the 25th . 


of October 1949, but so far as the peti- 
tioners were concerned, they were all, 
holders of new statutory mining leases in 
respect of coal deemed to have been 
granted by the State under Section 10 (1) 
of the Bihar Land Reforms. Act 1950, and 
as such those leases could by no means 
be described as leases granted before the 
25th of October 1949, and were, accord- 
ingly, outside the ambit of Section 30A, 
Relying mainly on the decision. of -the 
Supreme Court in the case of Bihar 
‘Mines Ltd. v. The Union of India, AIR 
1967 SC 887 and-on certain other deci- 
sions including a Bench decision dated 
the 22nd December 1967 of this Court in 
C.W.J.C. No. 653 of 1966 (Pat).: Nagendar 
Nath Mandal v. The State of Bihar,. it 
was urged that the effect of the vesting of 


the interest of the proprietor: or tenure - 


holder including his rights in mines and 
minerals, inclusive of rights of a lessee 
of mines and minerals in the State under 
the provisions of the Bihar Land Reforms 
Act 1950, was that all mining leases or 
Sub-leases which had been granted be- 
fore the 25th of October 1949 and were 
subsisting immediately before the date 
of the vesting of the 
came to an end, and new statutory leases 
under Section 10 replaced them, and, 
accordingly, it was contended that on the 


law, as settled by the Supreme Court in. 


the aforesaid Bihar Mines Case. it must 
be held that Section 30A had no-applica- 
tion to new statutory leases deemed ‘to 
have been granted by the State of Bihar 
under Section 10 (1) of the Bihar Land 
Reforms Act 1950. On this- view of the 
matter, it was contended. that so far as 
the petitioners’ leases or sub-leases were 
concerned, the provisions of Section 9 (1) 
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cannot be taken to have been suspended 
by virtue of Section 30A, and, accord- 
ingly, notwithstanding the notification 
issued by the Central Government on the 
29th day of December 1961, the peti- 
tioners were liable to pay royalty with 
effect from the ist of June 1958 at the 
rate specified for the time being in res- 
pect of coal in the second schedule to 
1957 Act, i.e., at 5% F.O.R. price of coal. 
The demand for payment of royalty for 
different sums of monies from the diffe- 
rent petitioners calculated at the above rate 
after adjusting the amounts already re- 
ceived, was, therefore, lawful and justified. 
Though the vires of Section 30A was not 
challenged in the show cause petition 
filed on behalf of the State of Bihar, a 
supplementary affidavit on their behalf 
was put in stating as an averment of 
fact that the provisions of Section 30A 
were discriminatory and violative of Arti- 
cle 14 of the Constitution of India in so 
far as they had selected mining leases 
granted before the 25th of October 1949 
for preferential treatment by giving 
them exemption from the provisions of 
Section.9 and other provisions of the 
1957 Act. On the validity of Section 30A, 
of the 1957 Act being challenged, the 
Union of India was impleaded as a party 
respondent and on notices being issued to 
them, a show cause on their behalf by 
way of rejoinder to the supplementary 
affdavit filed on behalf of the State of 
Bihar was filed, ‘and the same was affirm- 
ed by an officer in the Ministry of Petro- 
leum and Chemicals and Mines and Metals. 


5. On thé cases of the’ parties, as 
summarised above. broadly speaking, two 
main questions -arise for determination; 
(i) in regard to the vires or otherwise of 
the provisions of Section 30A of the 1957 
Act and (ii) in regard to the proper con- 
struction, true éffect and scope of Sec- 
tion 10 of the Bihar Land Reforms Act 
1950 and Sections 9 and 30A of the 1957 
Act. In respect of the claim for the 
period prior to the ist June 1958, the 
applicability of-the Mineral Concession 
Rules 1949 by virtue of Section 29 of the 
1957 Act or otherwise to or in respect of 
the petitioners’ leases or sub-leases will 
be another relevant question, which will 
arise for determination. 


6. When. some of these applica- 
tions were listed for hearing before a 
Bench of this Court, the above questions 
and their bearing on the correctness or 
otherwise on the decision of this Court in 
Nagendra Nath Mandal’s case, C. W. J. C 
No. 653 of 1966 (Pat) on the basis of 
which the respondents had made the de- 


“mand for royalty in all these cases were 


canvassed. While on behalf of the peti- 
ticners it was contended that on a proper 
interpretation of Sections 9, 29.and 30A 
of the 1957-Act and of the Mineral Con- 
cession Rules 1949 read in the context of 
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_the decision of the Supreme Court ir the 
Bihar Mines case, it must be held that 
the decision in Nagendra Nath Mamnal’s 
case was incorrect in certain vital parti- 
culars. On behalf of the State it was 
urged that the decision in that case, in 
the main, was based on the various deci- 
sions of the Supreme Court including the 
one in the Bihar Mines case and as such 
was quite correct-and could not be de- 
parted from. In view of the importance 
of the questions involved and the issues 
at stake, all these applications have seen 
referred to this Bench for decision. 


7. The challenge to the valdity 
of Section 30A of the 1957 Act was made, 
as stated earlier, for the first time 
through a supplementary affidavit filed on 
behalf of the State on the 20th February 
1970. The point sought to be made out 
therein is that the provisions of Sec- 
tion 30A of the 1957 Act were violative 
of Article 14 of the Constitution in se far 
` as they made an unjustifiable discrimina- 
tion in favour of the leases granted. be~ 
fore the 25th of October 1949 by exempt- 
ing them from the provisions of Sec- 
tion 9 (1) and thus from paying roralty 
at the rate of 5% F.O.R. price of coal 
when, in fact, the lease-hold properties 
thus favoured were economically and 
commercially in a better position than 
those which under the leases granted 
after that date had gone into operation. 
It was urged that the classification thus 
made was unreasonable and _ artifcial, 
having no relevancy to the object of the 
Act. In substance, the plea amounts to 
saying that as between the mining leases 
in respect of coal granted before the 25th 
October 1949. and those granted after 
that date, the latter had. been discrimi- 
pated against on no rational basis. An 
additional point, not covered by the sup- 
plementary affidavit, was- raised during 
the course of arguments. This was to 
the effect that when, in fact, the 1948 
Act and the Mineral Concession Fules 
1949 had been extended to Chhotanagpur 
where the lease-hold properties were 
situate on the 16th January 1950, as per 
hotification of that date issued under Sec- 
tion 92 of the Government of India Act 
1935, the date 25-10-1949 could have no 
relevancy at least so far as Chhotanagpur 
area was concerned, because in that area 
the Act and the Rules must be takea to 
have commenced from the 16th January 
1950, and not from the 25th of October 
1949. and the effect of fixing the 25th 
October 1949 .as the relevant date Doth 
in Section 16 (1) and in Section 30A was 
that leases - granted between the :25th 
October 1949 and the 16th January 1950 
in Chhotanagpur were left untouched by 
those two sections and thus they could 


neither be subjected to modification as. 


contemplated by Section 16 (1) nor were 
protected from the operation of Section 9 
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(1) by virtue of Section 20A. This ac- 
cording to the learned Advocate General, 
introduced into Section 30A as also in 
Section 16 (1) the element of ex facie dis- 
crimination and on that account alone it 
was urged that both Sections 30A and 18 
(1) should be struck down as violative of 
Article 14 of the Constitution. The pre- 
sent challenge was, however, confined to 
Section 30A alone. The petitioners as 
also the Union of India besides combating 
the above arguments advanced in sup- 


‘port of the challenge to the validity of 


Section 30A as wholly untenable, chal- 
lenged the locus standi of the State of 
Bihar to raise the point of Section 30A 
being violative of Article 14 of the Con- 
stitution. The first question for decision, 
therefore, is whether the State of Bihar 
has any locus standi to urge that the pro- 
visions of Section 30A were violative of 
Article 14 of the Constitution. 


8. It is firmly established that no 
one except those whose rights are direct- 
ly affected by a law can raise. the ques- 
tion of constitutionality of that law. In 
the words of Hughes J., (McCabe v. At- 
chison, (1914) 235 US 151) quoted with 
approval in Charanjit Lal v. Union of 
India, AIR 1951 SC 41:— 


per- 
s discriminated 
against are such lease-holders who ac- 
quired mining leases after the 25th Octo- 
ber 1949 vis-a-vis lease-holders whose 
leases had been granted prior to that 
date. ` The State of Bihar does not and 
cannot fall in ther ` category. In the 
case of Hans Muller of Nurenburg v. 
Supdt. Presidency Jail, Caleutta, AIR 
1955 SC 367 the rule was established 
that a person who is not a member of a 
certain class and as such is not aggrieved, 
cannot attack a provision of an Act oa 
the ground that the classification implied 
therein contravened Article 14 of the 
Constitution. Repelling the argument on 
behalf of Hans Muller, who was not a 
British subject and was said to be a West 
German subject, that certain provisions 
of the Foreigners Act 1946 were ultra 
vires the Constitution as violative of 
Article .14 thereof in so far as in Sec- 
tion 2 (a) of the said Act giving the defi- 
nition of a ‘Foreigner’ there was an ex 
facie discrimination ‘in the same group 
viz., in the group of British Subject: their 
Lordships observed as under:— 


“We do not intend to examine this 
contention because, even if it be trua 
that there is the discrimination alleged, 
namely, between one class of British | 
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subject and another, that will not give 
the petitioner a right of challenge on 
this ground. He is not a British subject 
and so he is not a member of the only 
class that could claim to be aggrieved on 
this score. This Court has decided in 
earlier cases that the only persons who 
` can impugn any piece of legislation under 
Art. 32 are those who are aggrieved 
thereby. As the petitioner is not a per- 
son aggrieved, so far as this point is con- 
cerned, he not being a British subject, 
he cannot attack the section on this 
ground.” 


Applying the rule laid down in the 
passage extracted above to the facts of 
this case, there can’ be no doubt that the 
State of Bihar not falling within the class 
of persons, who, it is alleged have been 
discriminated against, cannot be allowed 
to raise this question of the provisions of 
Section 30A being bad as violative of 
Article 14 of the Constitution. In short, 
it is the person or persons discriminated 
against. who alone can be said to have 
been aggrieved and thus entitled to chal- 
lenge the relevant provision on the 
ground that it contravened Article 14 of 
the Constitution. It:was, however, urged 
by the learned Advocate General that 
the State was vitally and adversely af- 
fected by the provisions of Section 30A 
in so far as those provisions in effect 
served to keep under suspension until the 
Central Government decided otherwise 
the right of the State of Bihar as lessor 
in respect of the mining leases concerned 
to realise royalty at the rate higher than 
the contractual rate, and, conferred on it, 
by virtue of Section 9 (1) read with the 
second schedule of the 1957 Act. In sub- 
stance. the argument is that how can it 
be said that the State of Bihar was not 
adversely and vitally affected when, but 
for Section 30A it would have as a lessor 
of all the mining leases in question deem- 
ed to have been granted under Section 10 
(1) of the Bihar Land Reforms Act 1949 
on the vesting of the respective estates 
under the said Act, realised from each of 
the petitioners royalties at the rate of 
5% F.O.R. price of coal instead of at 
24% F.O.R. price of coal or even lower. 
“This argument, in my opinion, overlooks 
the fact that Sections 9 (1) and 30A are 
part of the self same statute.. The effect 
of reading Sections 9 (1) and 30A toge- 
ther, and, for the purposes of deciding 
the question of locus standi, the presump- 
tion in favour of the constitutionality of 
the . provisions of Section 30A will have 
to be assumed, is that the so-called right 

of realising royalty at the rate higher 
than the contractual rate said to have 
been conferred on the lessor under Sec- 
tion 9 (1) was itself in abeyancé, and, 
therefore, during the continuance of the 
ban on the operation of Section 9-(1), it 
must be held that no right whatsoever 
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to realise royalty at the rate specified in 
Section 9 (1) read with the second sche- 
dule to the Act, accrued. It follows that 
the State of Bihar has no locus standi to 
raise the question of Section 30A being 
violative of Article 14 of the Constitution, 


9. On the above conclusion it does 
not appear to be necessary to decide two 
other questions which were argued in 
ecnnection with locus standi of the State 
of Bihar, yet, as the questions themselves 
were debated at length and are of some 
importance, they may also be briefly dis- 
posed of. e first question is whether 
the State was a ‘person’ within the mean- 
ing of Article 14 of the Constitution. The 
form of Article 14 may suggest that there 
is an opposition between the State and 
a ‘person’ and the State itself is not pro- 
tected by Article 14. In my opinion, 
speaking theoretically, if there was only 
one State in India. there would have been 
something to be said for this view, but 
in view of the existence of multiplicity. 
of States in India and the Union of India 
being also a State, question might arise 
whether when State A enacts a law, it 
can deny to States B, C and D equality 
before the law or equal protection of the 
laws. The consequences of holding that 
fundamental rights are not available to 
the States was pointed out by Sinha C. J. 
in delivering the majority judgment in 
the case of State of West Bengal v. Unioa 
of India, AIR 1963 SC 1241 at p. 1263. It 
is true that the discussion in that case 
was in relation to Article 31 of the Con- 
stitution. If in given circumstances Arti- 
cle 31 (1) can be availed of by a State 
and deprivation of its property by ano- 
ther State without the authority of law 
can .be prevented by appropriate proceed- 
ings, I can see no reason why the State 
cannot seek the protection of Article 14 
of the Constitution. A hypothetical in- 
stance has been. given at page 191 by 
Shri H. M. Seervai in his book entitled 
“Constitutional Law of India”. The illus- 
tration postulates the States of West Ben- 
gal, Mysore and Maharashtra maintaining 
separate Government Depots in Rajasthan 
for the sale of the same variety of cloth. 
Assuming that Rajasthan State were to 
impose a tax on the same goods sold by 
the three depots at three different rates, 
it would be strange if in such circum- 
stances. the State aggrieved were denied 
the protection of Article 14 on the ground 
that the State was not a person. In any 
ease, the decision of the Supreme Court 
ir. the case of AIR 1963 SC 1241 referred 
to above quite clearly ` establishes that 
the State was a ‘person’ within the mean- 
ing of Section 31 (1) and on parity of 
reasoning it must be held that the State 
was a ‘person’ within the. meaning of 
Article 14 as well. 

The other question debated was whe- 
ther Article 31A (1) (e) of the Constitu- 


=) 
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‘tion protects Section 30A of the 1957 


Act. According to the learned counsel, 
Sri Chaudhary, who appeared for the 
petitioners in some of these cases, the 


provisions of Section 30A were protected 
under Article 31A (1) (e) of the Consti- 
fution and could not be questioned as 
violative of Article 14, because in so far 
as it suspended the operation of S5ec- 
tions 9 (1) and 16 (1), though temporarily, 
it amounted to a modification of rizhts 
accruing by virtue of a mining lease. In 
support of this contention reliance was 
placed on three decisions of the Supreme 
Court, namely,’ in the cases of M/s. 
Burrakur Coal Co. Ltd. v. The Union of 
India, AIR 1961 SC 954 para 23; the Bihar 
Mines Ltd. v. The Union of India, AIR 
1967 SC 887 at Pp. 891 and 892 and M/s. 
Gujarat Pottery Works Pvt. Ltd. v. E. P. 
Sood, AIR 1967°SC 964, paras 17, 25 and 
28. On behalf of the State of Bihar on 
the other hand, it was submitted that 
Article 31A (1) (e) gave protection only 
against infringement of rights of a lessee 
and not to modifications or curtailm=nis 
of the rights of a lessor. It was ucged 
that under Section 30A there was a sus- 
pension of the obligation to pay at the 
rate as required by Section 9 (1), and 
therefore, the provisions of Section 30A 
were not covered by Article 31A (1} (e) 
of the Constitution. In my opinion, the 
contention on behalf of the State of Bihar 
is well founded and must be accepted. 
Article 31A (1) (e) reads as under:— 
“Notwithstanding anything conta:ned 
fn Article 13, no law providing for the 
extinguishment or modification of any. 
rights accruing by virtue of.,any agree- 
ment, lease or licence for the purpos2 of 
searching for, or winning. any minerab or 
mineral oil, or the premature termination 
or cancellation of any such agreement, 
lease or licence, shall be deemed tc be 
void on the ground that it is inconsistent 
with, or takes away or abridges an” of 
the rights conferred by Art. 14, Art 19 
or Art. 31.” 
The two provisos to the said clause are 
not relevant for our purpose. It is plain 
that Article 31A (1) (e) excludes a cal- 
lenge under Articles 14. 19 and 31 the 
extinguishment or modification of any 
rights which might have accrued by vir- 
tue of an agreement, lease or licente 
arrived at or granted for the purpose of 
searching for, or winning any minerals or 
mineral oil. It also protects from such 
challenge, premature termination or can- 
cellation or any such agreement, lease or 
licence. In other words, the rights wisich 
might have accrued to a lessee or a licen- 
see under an instrument or lease or 
licence enabling him to carry on mining 
operations, or the premature terminazion 
or cancellation of the lease or licence or 
of the agreement, as the case may be, are 
protected from being challenged urder 
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Articles 14, 19 and 3f. Thə very cases 
on which Mr. Chaudhary placed reliance 
are instances of cases where rights of 
lessees were infringed either perma- 
nently or temporarily and thus I am 
afraid they do not support zhe contention 
that the provisions of Section 30A as well 
are protected from being challenged 
under Article 14. In AIR 1961 SC 954 
(supra), the petitioners namely, M/s. Bur- 
rakur Coal Co. Ltd. and M/s, East Indian 
Coal Co. Ltd. claimed to have acquired 
mining rights in certain areas situate in 
the district of Dhanbad. . The Central 
Government had passed a notification 
under Section 4 of the Coal Bearing Areas 
(Acquisition and Development) Act 1957, 
stating its intention to prospect for coal 
in an area which included. the collieries 
of the petitioners. In consequence of the 
issue of the aforesaid notification, mining 
operations by the petitioners in the area 
in question had to remain suspended for 
two years or more. In an application 
under Article 32 of the Constitution it 
was urged on behalf of the aforesaid 
petitioners that the notification was ultra 
vires as it interfered with their funda- 
mental rights to own property and to 
carry on business. It was zonceded that 
the effect of Section 4 (1) of the Coal 
Bearing Areas (Acquisition and Develop- 
ment) Act 1957 read with Section 5 (b) 
thereof was to prevent an owner or les- 
see of a mine from working his mine 
for a certain period of time. His rights 
were thus modified by the said notifica~ 
tion. In those circumstances and holding 
that a right may well be modified for all 
times or for a limited duration, their 
Lordships. held that the provisions of 
Article 31A (1) (e) debarred the petition-~ 
ers from challenging the validity of Sec- 
tions 4 and 5 of the Act on the ground 
that they infringed the provisions of 
Article 31 (2) of the Constitution. In the 
second case referred to by the learned 
counsel, namely, AIR 1967 SC 887, it was 
again a case of a mining lease and Bacha- 
wat, J., in delivering the judgment of the 
minority held that in law providing for 
the premature termination of a lease for 
getting or extracting a mineral was pro- 
tected by Article 31A (1) fe) and could 
not be attacked on the ground that it 
contravened Articles 14, 19 and 31. In 
the third and the last case of AIR 1967 
SC 964, the appellants M/s. Gujarat Pot- 
tery Works (P.) Ltd. had acquired by 
transfer in the year 1954, the right, title 
and interest in a particular lease granted 
to one Jairam Jagmal by the owners of 
mineral rights for excavatirg white clay 
from the area leased and for taking if 
away. On September 29, 1960, the Con- 
troller of Mines effected modifications in 
the terms of the lease after following the 
procedure laid down in that regard under 
the Mining Leases (Modification of Terms) 
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Rules 1956. The modifications were that 
the period of lease had been reduced to 
25 years from December 2, 1939, and 
further renewal was to be regulated in 
accordance with the law in force. The 
lease was further made subject to the 
rules made or deemed to have been made 
under Sections 13 and 18 of the 1957 Act 
and royalty was to be payable in accord- 
ance with Section 9 of that Act. The 
modifications so made were challenged in 
revision before the Central Government 
and when it failed, the correctness of the 
modification orders came to be challenged 
in the appeal before the Supreme Court 
on various grounds. Their Lordshins 
came to the conclusion that though the 
formal execution of the lease-deed was 


in November 1951, the lease in favour of, 


Jagmal was really granted in December 
1939, and as such it came within the ex- 
pression ‘existing mining leases’ 
Rule 2 (c) of the 1956 Rules. The next 
point which was contended for the appel- 
lant was that the relevant rules under 
which the modification had been made 
contravened Article 31 of the Constitu- 
tion and that Article 31A (1) (e) did not 
protect those rules from being so chal- 
Jenged. This contention was repelled 
and it was held that the lease being a 
lease for- the . purpose of winning coal, 
came within Article 31A (1) (e) of the 
Constitution and that, therefore, the rules 
for the modification of any right acquired 
under this lease cannot be deemed to ha 
void on the ground that they took away 
the rights conferred under Articles 14, 19 
and 31 of the Constitution. It is clear 
that in all these three cases Article .31A 
(1) (e) was pressed into ‘service to save 
from challenging infringement of the 
rights of a lessee and in no case of a les- 
sor. Indeed, on the very terms of Arti- 
cle 31A (1) (e), it must be held that it 
protects from challenging only: infringe- 
ment of rights of a lessee under a lease, 
or licence or agreement. It follows from 
what has been discussed above that 
though the State of Bihar was a ‘person’ 
within the meaning of Article 14 of the 
Constitution, and the provisions of Arti- 
cle 31A (1) (e) of the Constitution did 
not afford any protection to Section 30A 
if the same was violative of Article 14 
of the Constitution, yet as the State of 
Bihar does not and cannot fall within 
that class of persons who, on the case 


sought to be made out on behalf of the . 


State of Bihar itself, had been discrimi- 
nated against by reason of the provisions 
of Section 30A, it must be held that the 
- {State of Bihar has no locus standi at all 
to raise the question of the invalidity of 
Section 30A on the ground of the same 
being violative of Article 14: of the Con- 
Stitution. 

10. Even if if were assumed that 
the State of Bihar had locus standi to 
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challenge the validity of Section 30A as 
violative of Article 14 of the Constitu- 
tion, it appears to me that the challenge 
is wholly without merit. In the first 


place, the respondent-State of Bihar was ' 


not entitled to attack the validity of Sec- 
tion 30A on any ground which did not 
find any mention in its pleadings, i.e., in 
its supplementary affidavit filed on the 
20th Februady 1970; its show cause peti- 
tion filed on the 4th November 1968 being 
wholly silent on this issue. In the sup- 
plementary affidavit the attack on the 
validity of Section 30A is only. on the 
ground that there was no rational basis 
for giving preferential treatment to 
leases granted before the 25th October 
1949, over those which had come to ve 
granted after that date. Accordingly, no 
notice can be taken of the additional 
point urged on behalf of the State that 
the provisions of Section 30A were ex 
facie discriminatory at least in so far as 
Chhotanagpur area was concerned, þe- 
cause though the 1948 Act and the rules 
made thereunder had come into force in 
that area with effect from the 16th Janu- 
ary 1950, yet a general provision:as to 
classification of leases into two periods, 
namely, one granted before the 25th Oc- 
tober 1949. and the other granted after 
the 25th October 1949 was adhered to 
without any rational basis, There is no 
mention, about this point in the supple- 
mentary affidavit filed on behalf of the 
State. We do not even know if any min- 
ing leases in respect of coal were in fact 
granted by proprietors or tenure-holders 
or other owners of coal bearing areas 
and, if so, how many, between the. period 
25-10-1949 and 16-1-1950. It may ba 
that no such leases were granted at ail 
or those that were granted were more ar 
less on the same terms and conditions as 
were required to be incorporated in res- 
pect of leases granted under the Act or 
the Rules made thereunder. All these 
particulars are wanting. Moreover, this 
argument proceeds on the assumption 
that though Section 30A in the context 
and scheme of the 1957 Act. may not by 
itself be violative of Article 14 of the 
Constitution, it suffered from that infir- 
mity if considered, as it should be so 
far as Chhotanagpur was concerned, m 


_conjunction with the effect of operation 


of Section 92 of the Government of India 
Act 1935, which enabled the authority 
mentioned therein to extend the Act and 
the Rules concerned on such date as it 
might choose. The Rule, however, is 
that in order that a law may be struck 
down under 
must arise under the same piece of legis- 
lation or under the same set of law 


. which have to be treated together as one 


enactment. Inequality, even if any, re- 
sulting from two different enactments 
made by two different legislatures is not 


Article 14, the inequality - 


at. 


vt 
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liable to attack under Article 14. In the 
case of State of Madhya Pradesh v. G C. 
Mandawar, AIR 1954 SC 493, Venkata- 
rama Ayyar, J., delivering the judgment 
of the Supreme Court pointed out as 
under:— ; 

“The power of the court to declare a 
law void under Article 13 has to be erer- 
cised with reference to the specific lezis- 
lation which is impugned. It is conceiv~ 
able that when the same legislature en~ 
acts two different laws but in substance 
they form one legislation, it might be 
open to the court to disregard the form 
and treat them as one law and strike it 
down, if in their conjunction they result 
in discrimination. But such a course is 
not open where. as here, the two laws 
. sought to be read in conjunction are by 
different Governments and by different 
legislatures”. a 
This rule was reiterated in the majority 
judgment in Lachhman Das v. State of 
Punjab, AIR 1963 SC 222 at p. 233. Jor 
this reason as well, the challenge to the 
validity of Section 30A based on the on- 
sequences of the notification issued under 
Section 92 of the Government of Irdia 
Act 1935 has to be ignored. 


11. Now as to the ground on 
which the validity of Section 30A has 
been attacked in the supplementary zf- 
davit filed on behalf of the State. Ii is 
well settled that in considering the vali- 
dity of an impugned provision in a sta~ 
tute on the ground that it violates Actix 
cle 14, it is necessary to ascertain the 
policy underlying the statute, and the 
object intended to be achieved by it, and 
fn this process the preamble to the Act 
and material provisions can and must be 
considered. It is only after the pokcy 
and the object of the Act or of the pro- 
vision is ascertained the court has to 
apply the dual test in examining its vali- 
dity: (i) Is the classification rational end 
based on intelligible differentia and (ii) 
has the basis of differentiation any ra- 
tional nexus with its avowed policy and 
object of the Act? If both these tests are 
satisfied, the statute must be held to be 
valid; and in such a case the considera- 
tion as to whether the same result could 
not have been better achieved by adaot~ 
ing a different classification would be 
foreign to the scope of the judicial en- 
quiry ` (vide AIR 1960 SC 457 at p. 464 
and ATR 1965 SC 1017 at p. 1027). Now 
in the instant case, on the policy undar- 
Tying the enactment in question and he 
object intended to be achieved by it as 
apparent from its preamble and from its 
material provisions, such as, Sections 4 
and 9, it is reasonably clear that -he 
whole class of mining leases in resp2ct 
of minerals except mineral oils were ‘n- 
fended to be brought within the purview 
of Section 9 (1) read with the secanrd 
schedule to the Act and the mere fact 
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that by virtue of Section 30A at a parti- - 
cular point of time, namely, on the Ist 
of June 1958, only a section of that class 
was going to be affected forthwith, but 
the remaining sections were also going to 
be affected though at a later date will 
not make the provision bad under Arti- 
cle 14, because it is obvious from the 
provisions of Section 30A read as a whole 
that the class exempt for the time being 
was also going to be affected in due 
course. Thus the objective of the Act 
was to apply the provisions of Section 9 
(1) uniformly to all holders of mining 
leases; Section 30A merely served to post- 
pone the application for the time being. 
Such a legislation, in my orinion, cannot 
be attacked under Article 14 of the Con- 
stitution. This principle is implicit in 
the case of Biswambhar Singh v. State 
of Orissa, AIR 1954 SC 139 at p. 144 and 
in the-case of Thakur Amar Singhji v. 
State of Rajasthan, AIR 1955 SC 504. at 
p. 537. In the former case. the provisions 
of Section 3 of the Orissa Estates Aboli- 
tion -Act 1951 which in terms conferred 
some discretion on the State Government 
to choose their own time in the matter 
of issuing notification declaring one or 
another estate specified therein as having 
passed to and become vested in the State 
free from all encumbrances was challeng- 

as violative of Article 14 of the 
Constitution, but Das, J., delivering the 
majority judgment repelled that argu- 
ment in the following words:— 


“The long title of the Act and the 
two preambles which have been quoted 
above clearly indicate that the object 
and purpose of the Act is to abolish all 
the rights, title and interest in land of 
Intermediaries by whatever name known ` 
This is a clear enunciation of the policy 
which is sought to be implemented by 
the operative provisions cf the Act. 
Whatever discretion has been vested in 
the State Government under Section 3 
or Section 4 must be exercised in the 
light of this policy and, therefore, it can- 
not be said to be an absolute or unfetter- 
ed discretion, for sooner or later ‘all’ 
estates must perforce be abolished...... i 
His Lordship further discussed that in 
the very nature of things a certain 
amount of discretionary latitude has to 
be given to the State Government to pro- 
ceed to abolish the estates gradually. In 
the latter case. the provisions of Rajas- 
than Land Reforms and Resumption of 
Jagirs Act 1952 were challenged as vio- 
lative of Article 14 in so far as Section 21 
of the said Act provided that the Gov- 
ernment may appoint a date for the re- 
sumption of any class of jagir land 
which. it was urged, meant that under 
that Section it was not obligatory on the 
Government to resume all jagirs and 
that it would be within its powers to re- 
suming some of them while leaving others 
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untouched and thus the Act was discrimi- 
natory. The court after examining the 
provisions of Sections 4 and 20 which had 
a bearing on the question, came to the 
conclusion that there was no doubt that 
it was the intention of the Legislature 
that all jagir lands should be resumed 
and, accordingly, the mere fact that under 
Section 21, the State was authorised to 
resume different classes of jagir lands 
on different dates could not be said to 
result in the law operating unequally. 
It was pointed out that the provision in 
Section 21 of the Act authorising the 
Government to appoint different dates for 
resumption of different classes of jagir 
lands in view of the. clear intention of 
the Legislature that ultimately all Jagir 
lands were to be resumed, was not at ail 
discriminatory. It follows that if from 
the preamble or the object and purpose 
of the Act and from the relevant provi~ 
sions thereof, it was reasonably clear 
that the intention of the Legislature was 
that a whole class of persons or things 
have to come within the purview of the 
law, then the mere fact that at a .parti~ 


cular point of time only certain members . 


of that class are affected will not make 
the legislation or the exercise of the 
power in that behalf bad under Article 14 
of the Constitution. In the instant cases 
on the preamble and on reading Section 
30A in the context of the scheme appa- 
rent from Sections 1, 3, 4 and 9 of the 
1957 Act, it is quite clear that in the pro- 
visions of Section 30A no discrimination 
whatsoever is involved. The preamble 
enacts that the object and purpose of the 
Act is regulation of mines and develop- 
ment of minerals under the control oi the 
Union to the extent provided under the 
Act. List of specified minerals in res- 
pect of which as required by Sections 5 
(2) (a), 7 (2) and 8 (2) of the Act no pros- 
pecting licence or mining lease can be 
granted or renewed except with the pre- 
vious approval of the Central Govern- 
ment, are given in Schedule I of the Act 
and the same is fairly exhaustive and 
amongst 25 other minerals include coal 
as well. Sub-sections (2) and (3) of Sec- 
tion 1 show that the Act is to apply to 
the whole of India and to come into force 
as a whole from such date as the Central 
Government might appoint. Section 3, 
the definition section, by the very terms 
of the definitions of the various crucial 
expressions, is also indicative of the com- 
prehensive sweep and ambit of the Act, 
for instance, ‘minerals’ include all mine- 
rals except mineral oils; ‘mining opera- 
tions’ mean any operations undertaken 
for the purpose of mining any mineral 
and ‘mining lease’ means a lease granted 
for the purpose of undertaking mining 
operations and includes a sub-lease grant- 
ed for such purpose. These provisions, 
in my opinion, show that the intendment 
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of the Act is to cover the entire field of 
mining operations and mineral develop= 
ment. Section 4 places a general restric- 
tion on all prospecting and mining ope-~ 
rations carried on or to be carried, any-~ 
where in the country and in respect of 
any mineral except under a prospecting 


licence or mining lease. as the case may’ 


be, granted either before or after the 
commencement of the Act. Section 9, 
the particular section, besides Section 30A 
with which we are concerned in these 
cases, is also in comprehensive terms and 
is all embracing in its scope. That Sec- 
tion read with Schedule II to the Act 
statutorily determines the rate of royalty 
in respect of any mineral removed from 
any leased area at rates different for 
different minerals, and, enjoins the rate 
so fixed to be paid not only by holders 
of mining leases grarted on or after the 
commencement of the Act, but also by: 
all holders of mining leases granted be- 
fore the commencement of the Act ‘not 
withstanding anything contained in the 
instrument of leases or in any law in 
force’ at the commencement of the Act. 
Thus the scheme of the Act and Sec« 
tion 9 in terms mean this that the entire 
class of holders of mining leases in res- 
pect of different minerals including coal 
irrespective of the date on which they 
might have come into existence, are in- 
tended to be covered by the rate of 
Toyalty as fixed under Section 9 read 
with Schedule II of the Act. The Legis- 
lature has made no discrimination what- 
soever in respect of the rate of royalty 
payable by any member of that class and 
thus under the statute in the matter of 
payment of royalty no differentiation is 
envisaged. Now Section 30A of the Act 
iz read in the above context means a 
mere postponement, inter alia. of the 
application of Section 9 (1) and of cer- 
tain other provisions of the Act or rules 
made thereunder with which we are not 
directly’ concerned in these cases ‘to or 
in relation to mining leases granted be- 
fore the 25th of October, 1949 in respect 
of coal’ for the time being only, leaving 
to the Central Government to terminate 
the postponement in stages or all at once, 
as it might consider expedient. The 
essential thing is that the necessary in~ 
tendment of Section 30 as well is to 
eventually bring the type of mining 
leases exernpted for the time being from 
the operation of Section 9 (1) within the 
purview of the said section. In my opin- 
ion, therefore, as there is no discrimina~ 
tion involved in mere postponement, the 
provisions of Section 30A are not liable 
to be attacked under Article 14 of the 
Constitution. Section 30A is rather a 
measure for doing away with discrimina~ 
tion and not for perpetuating discrimi 
nation, all that it does is to give some 
respite to the holders of mining leases 
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im respect of coal granted before a cer- 
tain date or in relation to the same from 
being affected by. the provisions of Sec- 
tion 9 (1) forthwith. Accordingly, in my 
opinion, the attack on Section 30A on 


the ground that it discriminates against 


or ïn favour of a class of holders of min- 


fing leases is wholly misconceived. 
l from the aktove. 


12. Even apart 
consideration, it appears to me that the 
classification of mining leases jinto pre- 
1949 and post-1949 leases is founded on 
an intelligible differentia which distin- 
guishes the one class from the other and 
the differentia has a rational relatior. ta 
the object sought to be achieved by the 
enactment in question. It is well set led 
that not only there is a presumpticn in 
favour of constitutionality of an enact- 
ment, it is equally recognised tha: in 
order to sustain that presumption, the 
court may take into consideration matiers 
of common knowledge, matters of com- 
mon report, the history of the times and 
court may assume every state of facts 
which can be conceived as existing at the 
time of the legislation in question. Ano- 


ther presumption to which reference may. 


be made is that the legislature under- 
stands and correctly appreciates the needs 
of its own people that its laws are dirzct- 
ed to problems made manifest by experi- 
ence and that its discriminations are besed 
on adequate grounds (vide State of Bom- 
bay v. F. N. Balsara, AIR 1951 SC 318, 
and, Ram Krishna Dalmia v. Tendolxar, 
ATR 1958 SC 538). It is a matter of his- 
tory that it was for the first time on the 
25th October 1949, that regulatory and 
restrictive measures in respect of granz of 
mining Ieases and carrying on of miring 
operations were introduced in this coun- 
try by bringing into operation the 1948 
Act and the Mineral Concession- Rules, 
11949 made under Section 5 thereof. I% is 
also well known that mining leases grent- 
ed during the - pre-regulatory pər-od, 
namely, prior to the 25th October 1949 
had been granted on such terms as the 
lessor and the lessee. had agreed to. and 
generally speaking in absence of any 
regulation or restriction, there was no 
uniformity in the terms and conditions 


on which those leases had been granted, . 


but post-1949 leases had to be granted on 
the terms and conditions envisaged for 
them under the 1949 Act read with the 
Mineral Concession Rules 1949. Tkus, 
there can be no doubt that to classify 
mining leases into one of those which 
had been granted prior to October 1¢49, 
and another which were to be granted 
after that date was a reasonable classifi- 
cation and it rested on a real and sub- 
stantial difference between the two. In- 
deed, the pre-October 1949 leases consti- 
tuted a class by themselves and it is b- 
vious that with the ultimate objective of 
modifying their terms and conditions so 
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as to bring them in conformity with the 
terms and conditions envisaged for leases 
to be granted after 1949, they had to be 
put in a class by themselves so that the 
modifications might be affected in such 
a manner which may not interfere with 
the main objective of the Act of ensuring 
development of the mineral resources of 
the country and thereby secure their con- 
tinued and increased production. Accord- 
ingly, there is no merit in the contention 
that the classification of the mining leases 
with reference to a particular date, 
namely, the 25th October, 1949, was arbi- 
trary or irrational. In my opinion,. the 
25th October, 1949 marks the commence- 
ment of a new epoch in the mining in- 
dustry and the Legislature in the circum- 
stances must be held to have adopted a 
rational basis of differentiation between 
the two classes of mining Isases, and so 
long as a rational basis can be found for 
the scheme of things adopted by the 
Legislature, the mere fact that a better 
or a more scientific scheme may have been 
possible will not attract the provisions 
of Article 14 of the Constitution. The 
challenge to the vires of the provisions 
of Section 30A on the ground that they 
were violative of Article 14 of. the Con- 
stitution must, therefore, fail. It will be 
noticed that for coming to the above con- 
clusion apart from referring to the mat~ 
ters of common knowledge, practically no 
use has been made of the counter-affida~ 
vit filed on behalf of the Union of India, 
because the said affidavit, it may be men- 
tioned, is more or less an elaborate re- 
statement of the object and reasons and 
of the memorandum regard:ng the dele- 
gated legislation appended tə bill No. 33 
of 1948, which was later passed as the . 
Mines and Minerals (Regulation and De- 
velopment) ‘Act, 1948, Indeed, the prin- 
ciple and the basis on which the pre-1949 
leases have been placed in a class by 
themselves as distinguished from the post- 
1949 leases, is apparent from the very 
legislative history of the enactment in 
question and in such circumstances, refer- 
ence to an affidavit filed on behalf of the 
Union of India was neither necessary nor 
justified, It was in this view of the 
matter and also in view of the legal posi- 
tion that the State of Bihar had no locus 
standi to raise the question that the pro- 
visions of Section 30A were violative of 


- Article 14 of the Constitution and even 


otherwise there was no substance in the 
challenge. that we did not accede to the 
prayer. made on behalf of the State of 
Bihar to be afforded an opportunity to 
cross-examine Shri G. Ramaswami who 
had affirmed the affidavit on behalf of the 
Union of India. 


13. The main grounds, however, 
on which these applications have been re- 
sisted are broadly divisible into two parts: 
fi) in regard to the claim for royalty 
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prior to 1-6-1958 on which date the 1957 
Act came into force and (ii) in regard to 
the claim for royalty for the period from 
1-6-1958 to 31-12-1965. So far as the 
claim for the period prior to 1-6-1958 is 
concerned, it has been sought to be rest- 
ed on Section 29 of the 1957 Act. read 
with Rule 41 of the Mineral Concession 
Rules, 1949 and Schedule I of those rules, 
The claim in respect of the period from 
1-6-1958 till 31-12-1965 has been rested 
on Section 9 (1) of the 1957 Act read with 
the second schedule thereto. The claim 
in regard to both the periods, has been 
sought to be sustained on a Bench deci- 
sion of this Court in C.W.J.C. No. 653 of 
1966, D/- 22-12-1967 (Pat). On behalf 
of the petitioners, however, the correct- 
ness of the view taken in the aforesaid 
Bench decision of this Court was seriously 
challenged and it was urged that so far 
as the claim for the period prior to the 
ist June, 1958 was concerned, neither 
Section 29 of the 1957 Act nor Rule 41 of 
the Mineral Concession Rules, 1949 were 
of any assistance and royalty was payable 
on contractual rates only. In regard to 
the period from the 1st June, 1958 on- 
wards, the petitioners’ case, as already 
mentioned is that so long as the provi- 
sions of Section 9 (1) were inapplicable to 
their leases by virtue of Section 30A of 
the 1957 fick the petitioners were liable 
to pay and have paid already on con- 
tractual rates only, but their liability was 
to pay royalty at 24% F.O.R. - price of 
coal from the 29th December, 1961 till the 
8lst December, 1965 by virtue of the 
notification issued by the Central. Gov- 
ernment in exercise of their powers 
under Section 30A of the 1957 Act, and, 
. as the petitioners have already paid 

royalty calculated at that rate, no further 
payment was due. There can be no 
doubt that the aforesaid unreported deci- 
sion of this court in C.W.S. C. No. 653 of 
1966 (Pat.) supports in toto the case of 
the respondent-State of Bihar and the 
main question for determination in this 
case is, whether the view which appears 
to have commended itself to their Lord- 
ships in that case can be said to: be cor- 
rect. In that case a mining lease in res- 
pect of coal had been granted by the 
proprietor of Chitra estate on the 21st 
November, 1941 for a period of 30 years 
and at a fixed royalty of Rs. 4,500/- per 
‘year. 
vested in the State of Bihar under the 
Bihar Land Reforms Act on the 9th May, 
1955, and the lessee came to hold the 
Iease under the State with effect from 
the said date of vesting by virtue of Sec- 
tion 10 (1) of the said Act and was paying 
royalty to the State according to the 
terms and conditions of the lease and 
had continued to do so until the 29th of 
December, 1961 whereafter by virtue of 
the notification issued under Section 30A 
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of the 1957 Act, the royalty payable must 
be taken to have been fixed at 24% FOR. 
Price of coal only. On behalf of the 
State, however, Troi was demanded at 
the rate of 64% for the years 1955 to 
1958, and at the rate of 5% for the years 
1958 to 1965, and on the patitioner’s 
failure to make the payment as demand- 
ed certificate proceedings had been taken 
out against the lessee. In those circum- 
stances, the lessee moved this court under 
Articles 226 and 227 of the Ccnstitution 
for an appropriate writ with an order 
quashing the proceeding and direct the 
respondent forbear from realising royalty 
in excess of what was payable. The case 
of the State of Bihar in that case, as in 
the present cases, was that royalty at the 
rate of at least 5%, if not more, was pay- 
able ever since the vesting of the estate 
of the lessor proprietor on the 9th May, 
1955. Their Lordships accepted the claim 
of the State and held that the lessee was 
liable to pay royalty for the period from 
the 9th May 1955 to the date on which 
the 1957 Act was brought into force at 
the rate of 5% F.O.R. price of coal sub- 
ject to a minimum of 8 paise per ton by 


-virtue of Section 29 of the 1957 Act read 


with Rule 41 of the 1949 Rules, and the 
Schedule I to those Rules. They also 
held that he was also liable to pay at the 
same rate from the date the 1957 Act had 
come into force by virtue of Section 9 (1) 
of the said Act read with the second sche- 
dule thereto because neither Section 3A 
xor the notification issued thereunder 
was applicable to the lease of the peti- 
tioner in so far as the effect of the vest- 
ing of the estate of lessor in the State 
of Bihar under the Bihar Land Reforrns 
Act, 1950, was that the petitioner’s lease 
had become a new lease on account of 
Section 10 of that Act and it could no 
longer be said to be a lease granted be- 
fore the 25th day of October 1949 which 
alone was the subject-matter of Sec- 
tion 30A of the 1957 Act. For the pro- 
position that the petitioner’s lease had 
become a new lease, reliance was placed 
in that case as has been done in these 
cases on the decision of the Supreme 
Court in AIR 1967 SC 887. It is appa- 
rent that the present cases are covered 
by the aforesaid decision of a Bench of 
this court, and unless the same is held to 
have been wrongly decided, the royalty. 
claimed from the petitioners cannot be 
interfered with. 


14, The claim for royalty In re- 
gard to the period prior to the Ist June, 
1958— the date on which the 1957 Act 
had come into force, as mentioned al- 
ready, rests, on the submissions made on 
behalf of the State of Bihar, on Section 29 
of the 1957 Act read with Rule 41 of the 
Mineral Concession Rules, 1949, and 
Schedule I to those Rules. In my opinion, 
neither Section 29 of the 1957 Act nor 
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Rule 41 of the Mineral Concession Rules, 
1949 made under Secticn 5 of the 1948 
Act, whether taken singly 
‘lare of any assistance to the respondent 
and the claim for royalty as made for the 
period prior to the ist June, 1958, was 
wholly unfounded. In the case of Chhatu 
Ram v. The State of Bihar, AIR 1969 SC 
177. it was held by the Supreme Court 
that Rule 40 of the Mineral Concession 
Rules, 1949 which dealt with the period 
for which a mining lease could be granted 
or could be renewed, had no applicetion 
to the statutory leases arising by virtue 
of Section 10 of the Bihar Land Reforms 
Act, 1950, because in the words of Shah, 
J., who delivered the judgment of the 
Court, “Manifestly, the rule applies to 
grants made by the - Government”.. Ac- 
cording to the case of the State of Eihar 
itself, the petitioners were holders of 


statutory leases which had arisen under’ 


Section 10 of the Bihar Land Refcrms 
Act, 1950. If Rule 40 had no applicetion 
to such leases, it is difficult to underszand 
how Rule 41 will have any applicaczion. 
Both Rule 40 as well as Rule 41, the for- 
mer dealing with the period of the min- 
ing leases to be granted by the Govern- 
ment and the latter dealing with the 
terms and conditions including rates for 
royalty which had to be incorporated in 
the lease to be granted under the 1949 
Rules are part of Chapter IV of taose 
Rules which are comprised of Rules to be 
followed in connection with grant of min- 
ing leases in respect of land in which 
minerals belonged to the Government. 
In short, Rule 41 of the 1949 Rules, by 
its very terms and the context in which 
it occurs, is applicable orly to contractual 
grants as envisaged under those Rules 
which were made under Section 5 of the 
1948 Act for regulating the grant of min- 
fng leases or for prohibiting the grart of 
such leases in respect of any mineral or 
in any area, Thus Rule 41 can have no 
application to leases or sub-leases of the 
petitioners, Nor Section 29 of the 1957 
Act is of any avail. That section reacs as 
under:— : 


“All rules made or purporting to 
have been made under the Mines and 
Minerals (Regulation and Development) 
Act, 1948 (53 of 1948), shall, in so far as 
they relate to matters for which provi- 
sion is made in this Act and are not inzon- 
sistent therewith, be deemed to have been 
made under this Act as if this Act had 
been in force unless and until they are 
superseded by any rules made under this 
Act.” 

The 1948 Act having been replaced by 
the 1958 Act. Section 29 was insertel in 
the latter Act to save only such rules 
made under the 1948 Act as related to 
matters for which provision had been 
made in the 1957 Act, and, were not in- 
consistent therewith, as if they had been 
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made under the 1957 Act itself and for 
that purpose alone the 1957 Act was to 
be deemed to be in force on the date on 
which the rules so continued had been 
made. That was, however, contained in 
Rule 41 (1) (i) of the Mineral Concession 
Rules, 1949 came to be incorporated as 
sub-section (2) of Section .9 in the 1957 
Act, and thus it is obvious ‘that thereafter, 
no question of continuing Rule 41 (1) 0) 
could arise by virtue of Section 29 or 
otherwise. And it being impossible to 
contend that sub-section (2) of Section 9 
of the 1957 Act or for the matter of that 
the whole of Section 9, can be pushed 
back to any date anterior to the date on 
which the 1957 Act had come into force, 
because that would be inconsistent with 
the language of Section 29 quoted above, 
it must be held that the claim for royalty 
as made by the respondent for the period 
prior to the Ist June, 1958 was wholly un- 
founded and unsupportable in law. No 
authority or principle was brought to our 
notice which warrants the pushing back 
of Section 9 or any other Section of the 
1957 Act by virtue of Section 29 except 
for the limited purpose clearly indicated 
in Section 29 itself and referred to ear- 
lier. For these reasons, including the 
pronouncement of the Supreme Court in 
AIR 1969 SC 177 at p. 180, it must be held 
that the view taken by Ram Ratan Singh 
and Anwar Ahmad, JJ., in Nagendra Nath 
Mandal’s case, C.W.J.C. No. 653 of 1966 
(Pat.) that in the case of statutory leases 
such as of the petitioners, claim for 
royalty for the period prior to the coming 
Into force of the 1957 Act, at any rate 
other than contractual or at rates pre- 
scribed in the First-Schedule of the Mine- 
ral Concession Rules, 1949 was justified 
or legal on the basis of Section 29 of the 
1957 Act read with Rule 41 and the First 
Schedule of the 1949 Rules, with utmost 
respect to their Lordships must be held 
to be wholly erroneous and that decision 
to that extent is set aside. This part of 
R claim of the respondent, therefore, 
sS. 


15.. In regard to the claim for 
royalty for the period 1-6-1958 to 31-12- 
1965 the controversy centres round the 
construction sought to be placed mainly 
on Sections 9 and 30A of the 1957 Act 
but in order to appreciate the respective 
contentions, a reference may be made to 
the decision of the Supreme Court in 
AIR 1967 SC 887 and a short resume of 
the legislative background of the 1957 
Act, and, in particular of Sections 9 and 
30A may be given. 


16. The scheme of- the 1948 Act 
was a very simple one. It was enacted 
for regulation of mines anc for develop~ 
ment of minerals. Section 4 (1) of the 
Act provided that no mining leases would 
be granted after the commencement of the 
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-Act otherwise than in accordance with 
the rules made- under that Act. Sec- 
tion 5 empowered the Central Govern- 
ment to make rules contemplated by Sec- 
tion 4 (1) for regulating the grant of min- 
ing leases in respect of any mineral or in 
any area. It being, however, necessary to 
modify the terms and conditions ci min- 
ing leases which had been granted prior 
to the commencement of the Act so as to 
bring them in conformity with ths rules 
made under Sections 5 and 6. Section 7 
empowered the Central Government fo 
make such rule for that purpose. The 
Mineral Concession Rules, 1949, were 
made under Section 5, and, both the Act 
as also the Rules were brought into force 
on the 25th October, 1949. Mining Leases 
(Modification of Terms) Rules, 1956, were 
made on the 4th of September, 1956 
under Section 7. When these Rules were 
made, the definition Clause (2) defined 
the Act as ‘the 1948 Act’: ‘existing min- 
ing lease’ meant a mining lease granted 
“prior to the commencement of the Act’, 
and in clause (g) thereof ‘royalty’ ‘was 
defined to include dead rent. On coming 
into force of the 1957 Act from the ist 
of June 1958 by virtue of Sectior: 29 of 
that Act, the 1956 Rules made und2r Sec- 
tion 7 of the 1948 Act were taken as made 
under Section 16 of the 1957 Act and 
suitable amendments were made in the 
1956 Rules, such as, Act came te ‘mean 
the ‘1357 Act’, and the words ‘prior to 
the commencement of the Act’ in Cl. (c) 
of Rule 2 was replaced by the words ‘Be~ 
fore the 25th day of October 1949’ and 
Clause (g) defining ‘royalty’ as deleted. 
This was obviously because what was 
Section 7 in the 1948 Act was split into 
two sections in the 1957 Act, viz, Sec- 
tions 9 and 16. Modification as to the 
date of royalty in leases granted before 
the commencement of the 1957 Act was 
directly made by Section 9 (1) and so far 
as other terms and conditions were con~ 
cerned, Section 16 provided for Rules to 
be made for ‘effecting modifications. fin 
leases granted before October 25, 1949. 
In the 1956 modification Rules whether 
as originally made on the 4th Sep:ember, 
1956 or after it had undergone conse- 
quential amendments by reason of the 
1957 Act having replaced the 1948 Act, it 
will be noticed that from: the definition 
and scope of ‘existing mining leas>’ min- 
fing leases granted before the 25th Octo- 
ber, 1349 in respect of coal and sowe other 
minerals were - expressly excluded with 
the result. that no modification in regard 
fto their terms and conditions could be 
effected. This position suddenly changed 
at. least in regard to the term for royalty 
on coming into force of 1957 Act, i.e., 
with effect from 1-6-1958 because Sec- 
tion 9 (1) effected an automatic modifi- 
cation in that regard in respect of mining 
leases in respect of any mineral which 
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might have been granted prior to the com- 
mencement of the said Act. The 1957 Act 
had received the assent of the President 
on the’ 28th December, 1957, but before it 
was brought into operation on the ist 
dune, 1958; Section 30A with retrospec- 
tive effect was inserted in the 1957 Act 
by an Amending Act being Act 15 of 
1958 and it purported to put a temporary. 
ban on. the operation of Sections 9 (1) and 
116 (1) to and in relation to mining leases 
granted before the 25th October, 1949 in 
respect of coal. Thus the sudden impact 
of the operation of these two sections on 
mining leases in respect of coal which had 
been granted before the 25th October, 
1949, i.e., before the introduction of regu- 
latory measures by the 1948 Act, was 
averted. The parties appeared to hava 
acted on the footing that operation of 
Sections 9 (1) and 16 (1) was under a 
temporary ban, and, royalty was being 
realised at contractual rates from all such 
Jease-holders whose leases in respect of 
coal had come’ into existence befora 
October 1949 and were subsisting. It was 
only after the 29th December, 1961 when 
the Central Government issued a notifica~ 
tion under Section 30A fixing 23% F.O.R. 
price of ccal or contractual rate which- 
ever was higher than payment of royalty 
started at 24% F.O.R. price of coal. 
position continued till the 31st eben 
1965 whereafter by notification dated the 
list January 1966, the Central Government 
removed the ban on the operation in full 
and royalty thereafter has been paid at 
5% F.O.R. price of coal in accordance 
with Section 9 read with the Second Sche- 
dule of the Act. 


17. While the above position was 
obtaining, came the decision of the 
Supreme Court in the case of Bihar Mines 
Ltd., AIR 1967 SC 887 holding that by 
virtue of Section 10 of the Bihar Land 
Reforms Act, 1950, all leases of mines and 
minerals subsisting immediately before 
the date of vesting of the estate or tenure 
wherein they were comprised, came to an 
end and new statutory leases under Sec- 
tion 10 replaced it and thus those new 
statutory leases were not leases granted 
before the 25th October, 1949. Raghuber 
Dayal, J.. who spoke for the majority 
examined the provisions of the Bihar 
Land Reforms Act in detail and came to 
the conclusion that as a result of the vesi- 
ing of the estate or tenure in the State 
of Bihar under the provisions of the said 
Act, the interest of the proprietor or. 
tenure-holder including his rights in 
mines and minerals inclusive of rights of 
a lessee of mines and minerals came to 
an end and vested absolutely in the State 
free of all encumbrances. His Lordship 
negatived the contention that what was 
deemed to have been leased by tha State 
Government under Section 10 (1) of the 
Bihar Land Reforms Act was for the pur-+ 
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poses of the Reforms Act only and not 
for the purposes of the 1948 Act of the 
1957 Act and held that the effect of the 
estate being deemed to be leased by the 
State Government was tnat.the erstvhile 
lessee of the intermediary became ectu~ 
ally lessee of the State Government for 
all purposes from the date of the vesting 
of the estate in the State and that he 
could not be deemed to be a lessee of the 
intermediary whose title was lost under 
the original lease. Though we are not 
directly concerned with Section 10 of the 
Reforms Act in those cases, it is cuite 
clear that the decision of the Supreme 
Court in the case of Bihar Mines Limited 
fis the sheet-anchor on which the entire 
structure of the arguments on beha=f of 
the State of Bihar has been built ur in 
regard to the interpretation or construc- 
tion of Section 30A of the 1957 Act. The 
facts of that case, briefly, were:— thet on 
‘August 11, 1928 Raja of Palganj, in B-har, 
had executed a lease with respect to a 
certain area of his estate in favour of 
one Chakravarti of Asansol for a period 
-of 49 years. The lease was in respect of 
soap-stone, Keoline, etc.; Chakravarti in 
his turn had executed a sub-lease in fa- 
vour of one Solanki on the 18th Lay, 
11933. . Thereafter Solanki had granted a 
sub-lease ; in respect of the same area in 
‘favour of Messrs. Hirji Premji and Bro- 
thers on May 18, 1934. The appelant, 
namely, the Bihar Mines Limited had 
taken an assignment from Hirji Premji 
on October 18, 1954 for a period of 19 
years 7 months expiring on May 17, 1974. 


The estate of Raja of Palganj had vested. 


in the State of Bihar by virtue of nctifi- 
cations issued under Sections 3 (1) and 
3(A) of the Reforms Act and, accordir gly, 
Chakravarti’s mining rights in the area 
comprised in the lease had become sub- 
ect to the provisions of Section 10 of the 
Bihar Land Reforms Act. Thereafter the 
Controller of Mines took action for the 
modification of the head-lease dated the 
August 11, 1928, and the sub-leases 2xe- 
cuted in favour of Solanki and Hirji 
Premji in 1933 and 1934 respectively. 
The appellant who had taken the assign- 
ment of the rights, title and interes: of 
Hirji Premji had appeared before the 
Controller and had raised objection to the 
proposed modification. The Controller, 
however, by an order dated July 1, -96t 
effected modification in regard to the 
period of the head-lease and the zub- 
leases directing that they would termi- 
nate on July 1, 1961, ie., on the date of 
the order itself. The appellant’s revisions 
application before the Central Govern- 
ment having failed, he appealed to the 


Supreme Court under Article 136 of the- 


Constitution. The main argument for the 
appellant was that the head-lease dated 
the 11th August 1928, could not be mədi- 
fied under the 1956 Modification Rules as 
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it did not come within the, expression 
‘existing mining lease’ as defined in Cl. (c) 
of Rule 2 of those Rules. “Existing min- 
ing lease” as has been indicated already, 
had been defined in Clause (c) of Rule 2 
as a mining lease granted before the 25th 
October 1949 and subsisting at the com- 
mencement of the 1956 Rules. Ostensix 
bly the head-lease having been granted 
in -1928 came within the definition off 
“existing mining leases’, But the appel- 
lant’s contention as that in view of Sec. 
tion 10 of the Reforms Act, the se por oe 
as such had come to an end and a new 
statutory lease under Section 10 had re- 
placed it and that, therefore, the new sta~ 
tutory lease could not be said to have 
been granted before October 25, 1949. 
This argument was accepted by their 
Lordships and it was held that the Con- 
troller had no jurisdiction to modify the 
head-lease in question, and when the 
head-lease. could not be modified as it 
was not an ‘existing mining lease’, the 
sub-leases also could not be. modified, 
Now there can be no doubt that this deci- 
sion is an authority for the proposition 
that in a case governed by Section 10 of 
the Bihar Land Reforms Act, the old con- 
tractual mining leases which might have 
been granted before the 25th October, 
1949, came to an end and in their place 
new statutcry leases deemed to have been 
granted by the State with effect from the 
date of vesting. had ccme into existence 
and that because such statutory leases 
could not be said to have been granted 
before the 25th October, 1949, they were 
not liable to be modified under the Modi- 
fication Rules, 1956 made under Section 16 
of the 1957 ‘Act. It was mainly on ac- 
count of the aforesaid pronouncement of 
the Supreme Court on the cuestion of the 
nature of the interest dealt with by Sec- 
tion 10 of the’ Bihar Land Reforms Act, 
1950, as applied and followed by a Bench 
of this Court in Nagendra Nath Mandal’s 
case, C.W.J.C. No. 653 of 1966 (Pat.) that 
demand notices were issued to the peti- 
tioner for payment of royalzy as specified 
in Section 9 (1) read with the Second 
Schedule of the 1957 Act. During the 
arguments the learned Advocate-General 
for the State of Bihar took us through a 

number of decisions of the Supreme Court 
as also of this Court mainly with a view 
to establish that the decision of the 
Supreme Court in the aforesaid case of 
Bihar Mines Limited -was really an exam- 
ple of the direct applicatior: of the prin- 
ciples which had already been settled by, 
the Supreme Court in regard to the inter~ 
pretation of Section 10 of the Eihar Land 
Reforms Act and the legal effect and 
corollary of the fiction implied in that 
Section. . In view of the clear pronounce- 
ment by the Supreme Court in the case 
referred to above, I think it will serve no 
useful purpose to refer to those cases and 
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established that by reason of Section 10 
of the Bihar Land Reforms Act, no pre- 
October, 1949 mining lease which had 
f been granted by the different intermedi- 
aries in the permanently settled areas in 
Bihar existed in 1956; they had all been 
replaced by new statutory leases deemed 
to have been granted by the State of 
Bihar to the lessees themselves by reason 
of the legal fiction introduced by Sec- 
tion 9 (1) of the Bihar Land Reforms Act. 
It may. however, .be pointed out that in 
the case of Bihar Mines Limited the head- 
lease or the sub-leases which were sought 
to be modified were not leases in respect 
of coal and neither Section 30A nor Sec- 
tion 9 of the 1957 Act were in any manner 
under consideration. 


18. In the background of the 
above resume of the legislative history of 
the 1957 Act or of Sections 9 and 30A 
thereof, and in the context of that fell for 
decision and was decided in the case of 
Bihar Mines Limited, the respective con- 
tentions of the parties, in. regard to the 
construction to be placed on Sections 9 
and 30A, may now be examined, 


19. In regard to Section 9 (1), 
while the petitioner's case is that the sta- 
tutory leases deemed to have come into 
existence under Section 10 of the old Act, 
were outside the purview of the expres~ 
sion “mining leases granted before the 
commencement of this Act” and as such 
no royalty as determined therein was 
payable by the petitioners as holders of 
statutory leases. The case of the State of 
Bihar is that all mining leases, whether 
contractual or statutory, came ‘within the 
comprehensive terms of Section 9 (1), and 
the demand for royalty as per its terms 
was lawful and justified. .Two grounds 
have been urged on behalf of the peti- 
tioners in support of their contention that 
the statutory leases. as had come into ex- 
istence under Section 10, were not cover- 
ed by Section 9 (1). They are:— (i) the 
statutory leases having received a special 
treatment and having acquired a special 
character under the provisions of the 
Bihar Land Reforms Act could not, as a 


matter of interpretation, fall within the. 


mischief of the general provisions of Sec- 
tion 9 or 9 (1), and (ii) the statutory 
leases which had come into existence by 
reason of the legal fiction as incorporated 
under Section 10 (1) of the Bihar Land 
Reforms Act, could not be described as 
leases which had been granted; in other 
words, no grant could be implied in the 
coming into existence of the statutory 
Jeases under Section 10, and as such they 
could not be described as mining leases 
granted before the commencement of the 
1957 Act. In my opinion, there is no 
substance whatsoever in any of the above 
contentions and they must be rejected. 
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In support of the first ground, Sri Bal- 
bhadar Prasad Singh learned counsel ap- 
pearing for the petitioners in C.W.J.C. 
Nos. 1244 of 1968 and 1722 of 1969 refer- 
red to several cases, and contended that 
the maxim ‘generalia specialibus non 
derogant’ was applicable so as to exclude 
the special class of leases which had come 
into existence under a special law, name- 
ly, Section 10 (1) of the Bihar Land Re- 


forms Act from the ambit of the general 


provisions of Section 9 of the 1957 Act, 
The short answer to this contention is 
that the aforesaid’ maxim has no applica- 
tion when the Acts in question do not 
cover the same territory. In the instant 
case, the Bihar Land Reforms Act is a 
law relating to transference to the State 
all interests of proprietors and tenure- 
holders in land and matters connected 
therewith, whereas the 1957 Act is a law 
regarding regulation and development of 
mines and minerals. Thus here there is 
no competition between the two laws, as 
they operate in different fields. Nor it 
will be correct to hold that the aforesaid 
two pieces of legislations are statutes in 
pari materia i.e. statutes dealing with 
the same subject-matter’ forming part 
of the same system. As explained in an 
American case cited in Craies Statute 
Law, page 133 (6th Edition), pari mate- 
ria is a phrase applicable to publie sta- 
tute or general laws made at different 
times and in reference to the same sub- 
ject. In the case of State of Punjab v. 
O. G. B. Syndicate Ltd., AIR 1964 SC 669 
at p. 684, it has been pointed out that 
when the two pieces of legislations are of 
differing scopes. it cannot -be said that 
they are in pari materia. It is obvious 
that the two pieces of legislation, referred 
to by the learned counsel, are of differ- 
ing scopes, and, as such they cannot be 
said to be in pari materia. In the cir- 
cumstances, I do not think that it is ne- 
cessary to refer to and discuss the cases 
which were cited at the Bar on this point. 
This contention, therefore, must fail. The’ 
second ground is equally without sub- 
stance. I have already held above while 
discussing the question of vires of Sec- 
tion 30A that Section 9 was in compre- 
hensive terms and in view of the scheme 
and object of the Act, it was designed to 
be applicable to all leases in respect of 
all minerals, whether granted befcre the 
commencement of the Act or after. In 
my opinion. the grant can be either con- 
tractual or statutory. Indeed, the use 
of the words ‘or in any law in force at 
such commencement’ in the non obstante 
clause of Secticn 9 (1) is clearly sugges- 
tive of the fact that Section 9 (1) includes 
in its ambit statutory leases as well. In 
fact, in the majority decision in the case 
of Bihar Mines Limited, referred to above, 
the statutory leases deemed to have come 
into existence under Section 10 of the 
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Bihar Land Reforms Act were descr23ed 
as new leases granted after October 25, 
1949. In my opinion, the legal fiction 
embodied in Section 10 of the Land Re- 
forms Act must be given full effect and 
it must be presumed that when Sec ion, 
10 (1) says that the lease which was zub- 
sisting immediately before the date of 
vesting of the estate or tenure and was 
comprised therein, will be deemec to 
have been leased by the State Gov=rn- 
ment to the holder of the said subsisting 
lease, it must be presumed that the Suate 
had granted a fresh lease with effect fom 
the date of vesting. The words “lezed 
by the State Government” in view of the 
legal fiction in Section 10 (1) must be 
read as granted by the State Government. 
‘Further it appears that the expression, 
“mining lease granted before the œm- 
mencement of this Act” occurring in Sec- 
tion 9 also occurs in the proviso of Zec- 
tion 4 (1) of the Act. Indeed, the preent 
statutory leases are able to carry on 
mining . operations only by reason of the 
aforesaid proviso, and,- if the contertion 
of the petitioners is accepted that the 
statutory leases were not covered by the 
expression ‘mining lease granted betore 
the commencement of this Act’, then ney 
‘would stand forbidden by Section 4 (11 to 
undertake or carry on any mining opra- 
tion. It must, therefore, follow that the 
expression “mining lease granted betore 
the commencement of this Act” covers 
the statutory leases whica were by l=gal 
fiction granted by the State. It is accor- 
dingly, held that the construction sowght 
to be placed on Section 9 by the peti- 
tioners is unwarranted and cannot be ac- 
cepted. 

20. The argument on behalf of the 
State of Bihar in regard to the true mean- 
ing and scope of Section 30A is that it 
no doubt imposes a temporary ban on the 
operation of Section 9 (1), but it doez so 
only in respect of mining leases gramted 
before the 25th October 1949 in resped of 
coal and not in respect of the new statu- 
tory leases of the petitioners which must 
be deemed to have come into existence 
with effect from the date of the vesiing 
under the Bihar Land Reforms Act. In 
my opinion, this argument takes an in- 
duly restricted view of the ambit and 
scope of Section 30A and overlooks not 
only the object and purpose for wkich 
Section 30A was inserted with retrospec- 


tive effect, but also overlooks cermin 
vital words used in that section and 


fails to give them their true meaning 


21. There can be no controversy 
after the decision of the Supreme Court 
fn the Bihar Mines Limited case that in 
the cases covered by Section 10 (1) of the 
Bihar Land Reforms Act, all miring 
leases in respect of coal or other minerals 
which had been granted before the £5th 
October, 1949, and were subsisting imme- 
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diately before the date of vesting of the 
estate or tenure in which they were com- 
prised came to an end and in their place 
new statutory leases deemec. to have been 
granted by the State in favour of the 
same lessees, came into existence. But 
that by no means implies that the new 
statutory leases had no relation to the 
mining leases which they zeplaced. Be- 
fore proceeding further, Section 10 (1) of 
the Bihar Land Reforms Act, 1950 and 
Section 30A of the 1957 Act may be use- 
fully set out;— 

“10. Subsisting leases of mines and 
minerals— 

(1) Notwithstanding anything con- 
tained in this Act, where immediately 
before the date of vesting of the estate 
or tenure there is a subsisting lease of 
mines or minerals comprised in the estate 
or tenure or any part thereof, the whole 
or that part of the estate or tenure com- 
prised in such lease shall, with effect 
from the date of vesting, be deemed to 
have been leased by the State Govern- 
ment to the holder of the said subsisting 
lease for the remainder of the term of 
that lease. and such holder shall be en- 
titled to retain possession of the lease- 
hold property.” 

“30A. Special provisions relating to 
mining leases for coal granted before 25th 
October, 1949.— 

Notwithstanding anything contained 
in this Act, the provisions of sub-section 
(1) of Section 9 and of sub-section (1) of 
Section 16 shall not apply to or-in rela- 
tion to mining leases granted before the 
25th day of October, 1949, in respect of 
coal, but the Central Government, if it is 
satisfied that it.is expedient so to do, 
may, by notification in the official Gazette, 
direct that all or any of the said provi- 
sions (including any rules made under 
Sections 13 and 18) shall apply to or in 
relation to such leases subject to such ex- 
ceptions and modifications, if any, as may 
be specified in that or in any subsequent 
notification.” 


It is apparent that Section 30A is in 
two parts, the first part bars the applica- 
bility of Sections 9 (1) and 16 (1) to or in 
relation to mining leases granted before 
the 25th of October, 1949, and the second 
part empowers the Central Government 
to lift that bar either whclly or toa 
limited extent. Under the first part of 
the Section, it is clear that the applicabi- 
lity of S. 9 (1) is barred not only to but 
also in relation to mining leases granted 
before the 25th of October, 1949. There is 
no reason why the new statutory leases 
which had come into existence under the 
legal fiction incorporated in Section 10 (1) 
of the Bihar Land Reforms Act cannot be 
described as mining leases in relation to 
those mining leases whom it had replac- 
ed. In my opinion, therefore, the words 
‘in relation to’ in Section 30A are words 


346 Pat. 


of great significance and it will be erro- 
neous to ignore them as redundant, Secx 
tion 10 (1) of the Bihar Land Reforms 
Act undoubtedly brought into existence 
new statutory leases in place of the leases 
which were subsisting immediately be« 
fore the date of vesting of the estate or 


tenure, but the new statutory leases had 


to be for the remainder of.the term of 
the subsisting lease and further had to be 
fn favour of the very person who-was 
holding the subsisting lease. . Further, as 
laid down in Section 10 (2), the terms and 
conditions of the new statutory leasej 
with the consequential changes or altera- 
tions had to be the same as the terms and 
conditions of the aforesaid subsisting 
lease. It is manifest, therefore, that on 


the very scheme of things envisaged under- 


Section 10 of the Bihar Land Reforms 


Act, a relationship between the old con- . 


tractual lease which had ceased to exist 


-and the new statutory leases. which had. 


come into being was inherent and those 


statutory leases such as of the petitioners 


are, in my opinion, covered by ‘the 
expression “in relation to mini 
leases granted before the 25th day of 
October, 1949”. To put any other 
construction would lead to a very anoa 
malous position. Leaving aside -Section 
t6 (1) from the present discussion because 
with that section we are not directly con- 
cerned in these cases, it is quite clear that 
so long as the Central Government does 
not by notification direct the application 
of the provisions of Section.9 (1), either 
with or without modification, to minin 


8. 
leases granted before the 25th October, 


{1949 in respect of coal, the rate of royalty. 
payable in respect of those mining leases 
will be as in the contract. If Section 30A 
was intended to achieve that result and 
give that protection to the: holders of 
mining leases in respect of coal because 
of special position of coal, it would be 
startling if similar protection was not. ex- 
- tended to the holders of statutory mining 
leases in respect of coal particularly when 
by reason of Section 10 (2) of the Bihar 


Land Reforms Act, the terms and condi- 


tions including the rate of royalty pay- 
able was the same in the statutory leases 
as was.in the subsisting . leases which 
they replaced. If the holders of mining 
leases in respect of coal whose leases had 
been granted before the 25th October, 
1949, needed protection from the opera- 
_ tion of Section 9 (1), I can see no. reason 
why holders of statutory mining’ leases in 
respect of coal and having identical terms 
and conditions as jn the -contractual 
leases granted before the 25th Oct., 1949 
should have been discriminated against 
and left without protection. I am, there- 
fore, of the opinion that the legislature 
has advisedly. used the ` expression ‘in 
relation to’ as words qualifying the ex- 
pression ‘mining lease granted before 
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October 25, 1949’. Upon this view of the 
matter, it must be held that Section 30A 
in terms provides that the provisions of 
Section 9 (1) shall not apply to two cate- 
gories of leases— (i) mining leases granted 
before the 25th. October, 1949. and (ii) 
mining leases in relation to leases granted 
before the 25th October, 1949. I am of 
the opinion that the statutory leases 
granted fall under the second category, 
and, therefcre, the ban imposed under 
Section 30A was available to them as 
well. f E : 

22. ` I was, however, :urged by the 
learned Advocate-General that the ex- 
pression ‘in relation to’ as used in Sec- 
tion 30A was an appropriate expression 
with reference to Section 16 of the Act, 
because that Section contemplated mak-~ 
ing of Rules and taking of proceedings 
fer modifying mining leases granted þe- 
fare the 25th October, 1949 so as to bring 
them into conformity with the provisions 
of the Act or with the rules made under 
Sections 13 and 18.. In-my opinion, there 
is no substance in this contention. Even 
if the, expression ‘in relation to’ as used 
in Section 30A were to be taken out as 
if it was not in the Section, yet upon the 
remaining words there would have been 


- no difficulty in effecting a ban on the ope~" 


ration of Section 16 (1) from being apa 
plied to mining leases granted before. the 
25th October, 1949. The words ‘in rela- 


tion to’ are-thus not referable to the pro<' 


visions of Section 16 (1)..They are, in 
my opinion, words which enlarge the 
scope of Section 30A so as to include nog 
only the mining leases which: had been 
granted before the 25th October, 1949, 
but also mining Jeases in relation to them, 
The | decision In A. G. 
v. A. G. of Canada, (1949) PC 1903 
to which reference was made by the Ads 
vocate-General on this point is not at all 
helpful: to him. In -that case, the vires 
of the Farm Security Act, 1944 was in 
question.. It was being contended tha 


-the impeached. provision was ultra vires 


oz the provincial legislature, in that its 
pith and substance was agriculture in the 
province. Rejecting that contention it 
was held that the Farm Security Act, 1944 
was not a legislation in relation to agri- 
culture because it had nothing to do with 
agriculture. Surely it cannot be urged 
that the statutory leases which had come 
into existence under Section 10 (1) had 
nothing to do with the subsisting leases 
which had been replaced by them. ` 


23. ` Referring to Sections 16 and 
30A together, it was néxt urged that the 
matter was really in the nature of a pro« 
viso suspending temporarily the operation 
of the former and thus it could not ope- 
rate on a field wider than the limits of 
the field on which Section 16 operated 
and, accordingly. if the field occupied by 
Section 16 was also measured by the ex 
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pression “mining lease granted before the 
25th day of October 1949”, the 
Section 30A (Proviso) must also be con- 
fined to the area measured by the said 
expression. Putting the same matter in 
other words, it was contended that what 
' was outside Section 16 cannot be wichin 
Section 30A. The implication of this 
argument was that as Section 16 in terms 
is confined to mining lease granted be- 
fore the 25th October, 1949, and on the 
decision of the Supreme Court, statucory 
Teases were not mining leases granted þe- 
fore the 25th October, 1949, the letter 
class of leases being outside Sectior. 16 
could not be within Section 30A. i 
argument, in my opinion, overlooks the 
fact that Section 9 (1) covers a wider 
field than Section 16 (1) and so long as 
the statutory leases can be said tc be 
within Section 9 (1), there is no difficulty 
in construing them as within Section 30A. 
The field of Section 16 may be confined 
to the mining leases granted before the 
25th October, 1949; but as has been held 
already, the field covered by Section £ (1) 
fs comprehensive and includes all leases 
granted before the commencement of the 
Act whether granted before the 25th Oc- 
tober, 1949 or between that date and the 
st June, 1958,— the date on which the 
1957 Act commenced. Accordingly, there 
fs no difficulty in holding that the statu- 
‘tory leases were included under Sec-, 
tion 830A by reason of the use of the words 
‘Sn relation to’ in that Section 
when the operation of Section 9 (1) was 
barred for the time being, the-bar was 
applicable to statutory leases as well. 


24. On the decision of the 
Supreme Court in the case of Bihar Mines 
Limited, it is clear that the contractual 
leases in respect of minerals which had 
been granted by the out-zoing proprietors 
or the tenure-holders and which were 
subsisting immediately before the date of 
westing -had come to an end in view of 
Section 10 of the Reforms Act. If, th=re- 
fore, Section 30A refers to those leases 
only as has been submitted on bebal of 
the State of Bihar and does not refec to 
or includes the statutory leases which had 
replaced those contractual leases, it must 
follow that the Section was referring to 
dead leases only. “But in respect. of Cead 
leases no question of payment of royalty 
can arise and thus no question of pro- 
tecting them for the time being from the 
operation of Section 9 (1) was necessary 
or called for. In my opinion, courts 
should not place such a construction cn a 
particular legislative enactment which 
renders it wholly redundant. In the cir- 
cumstances, it will be reasonable to inter- 
pret the expression “mining leases grant- 
ed before the 25th October, 1949” as 
meaning and implying mining leases 
“originally” granted before the 25th Oc- 

fober, 1949. That interpretation would 
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alone give effect and meaning to the first 
part of Section 30A even if the words ‘m 
relation to’ were assumed as referable to 
Section 16 only. There is yet another 
point of view from which this question 
can be approached. Even if the contrac-~ 
tual leases. granted before the 25th Octo- 
ber, 1949 had ceased to exist by virtue of 
Section 10 (1) of the Bihar Land Reforms 
Act and again assuming thet the words 
‘in relation to’ as used in Section 30A 
were, as contended for by the Advocate- 
General, referable only to the provi- 


- sions of Section 16 (1), I fail to see why. 


it was not open to the lIagislature to 
identify the beneficiary of the protection 
with reference to a particular date. If 
the legislature intended to profit holders 
of mining leases in respect of coal in the 
circumstances as- were existing in the 
year 1956-57, in my. opinion, it was open 
to it-to identify the persor or persons 
whom it wanted to profit or protect with 
reference to a historical fact, namely, the 
fact that though they were holders of 
statutory lease in 1956, they could be still 
identified with reference to a particular 
date before which they had come into 
existence for the first time, 


25. On the above discussion, it is 
clear that the words ‘in relation to’ are 
ambiguous and are reasonakly capable of 
more than oné meaning. In such circum- 
stances, as held by the Supreme Court in 
the case of Commr. of Income-tax, Ma- 
dhya Pradesh v. Sm. Sodra Devi, -AIR 
1957 SC 832 at p. 835, the rule in Hydon’s 
case becomes applicable, and then the 
only sound rule of construction is to 
construe the provision in such a way as 
would suppress the mischief and advance 
the remedy. In the instant cases on the 
statement of objects and reasons appended 
to the Bill which was later enacted as the 
Mines and Minerals (Regulation and De- 
velopment) Amendment Act, 1958 which 
inserted Section 30A into the 1957 Act 
with retrospective effect, it is clear that 
in view of the importance cf the coal as 
a basic fuel and in view of its position in 
the country’s economy, it has always been 
treated differently from other minerals. 
Reference has already been made abova 
to the 1956 Modification Rules made under 
Section 7 of the 1948 Act and later adopta 
ed under Section 16 of the 1957 Act, Even 
in those Modification Rules though other 
minerals were covered, coal was excluded 
with the result that the terms and condi- 
tions of mining leases in respect of coal 
remained unaffected. Section 9 (1) of 
the 1957 Act automatically extended the 
rate of royalty prescribed in the Second 
Schedule to mining leases which had been 
granted before the 25th October, 1949, or 
which came to be granted under Section 
10 (1) of the Bihar Land Reforms Act 
before the commencement of the 1957 
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Act. The following may be quoted from 
the statement of objects and reasons:— 

.»» se» It is considered that these 
changes will have numerous undesirable 
consequences. The areas covered by 
these mining leases are principally in 
West Bengal and Bihar and they account 
for as much as 80 per cent, of the total 
coal production in the country. The 
royalties paid on this coal vary over a 
wide range but are generally much below 
the rate per ton prescribed in the Second 
Schedule. A sudden and uniform in~ 


crease of these royalties is likely to have - 


an unsettling effect on the industry and 
may retard the programme .of coal pro- 
duction under | , the Second Five Year 
Plan.. 

The object. ot Oe mae Section 30A 
clearly thus was to prevent temporarily 
the application of Sections 9 (1) and 16 (1) 
to or in relation to mining leases granted 
before the 25th October, 1949, and, only 
such construction should be placed on the 
provisions of Section 30A which does not 
defeat the above object. 

26. It follows from what has been 
discussed above that on a proper con- 
struction of Section 30A it must be held 
that the statutory mining leases in respect 
of coal which had come into existence 
under Section 10 (1) of the Bihar Land 
Reforms Act were also covered by its 
provisions and thus to them as well 
the applicability of Section 9 (1) of the 
1957 Act was barred until the Central 
Government had notified otherwise mak- 
ing the provisions of Section 9 (1) appli- 
eable with or without modification, On 
this ground as well, it must be held that 
Nagendra Nath Mandal’s case was wrong- 
ly decided and cannot be treated as good 
law. 

27. The conclusions reached above 
(may be summarised as under:— 

(i) Section 30A was not violative of 
jArticle 14 of the Constitution, 

(ii) Claim for royalty for the period 
prior to the coming into force of the 1957 
Act was not justified or legal.on the basis 
of Section 29 of the 1957 Act read with 
Rule 41 of the First Schedule to the Mine- 
ral Concession Rules, 1949; 

(iii) Section 9 (1) was comprehensive 
in terms and included statutory mining 
leases deemed to have been granted by 
the State in favour of the petitioners 
under Section 10 (1) of the Bihar Land 
Reforms Act and 

(iv) On a proper construction of Sec- 
tion 30A, statutory mining leases deemed 
to have been granted by the State under 
Section 10 (1) of the Bihar Land Reforms 
Act, 1950. were covered by the words ‘in 
relation to the mining leases granted þe- 
fore the 25th day of October, 1949 in res- 
pect of coal’ and even otherwise those 
statutory mining Ieases enjoyed the pro- 
tection of Section 30A, and, therefore, the 
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demand for royalty from the petitioners 
at the rate specified in the Second Sche- 
dule to the 1957 Act read with Section 9 
(1) of the said Act for any period prior to 
the 31st of December, 1965, except a 
under the relevant notification issued 
under Section 30A on the 28th Decem- 
ber, 1961, was illegal and unwarranted. 
The view taken to the contrary in Nagen- 
dra Nath Mandal’s case (C.W.J.C. No. 653 
of 1966) disposed of on the 22nd Decem- 
ber. 1967) was erroneous in law and must 
be set aside. 


28. In view of the findings reached 
above, the question whether the State 
after having accepted the royalty as was 
payable from the petitioners could uni- 
laterally revoke satisfaction need not be 
gone into. It may, however, be observed 
that if the demands made by the State 
as to royalty was warranted under: law, 
the mere fact that the State had accepted 
royalty as had been paid could not have 
prevented the State from making fresh 
demand because there was no estoppel 
against the States. 


29. The case of the petitioners 
that they have paid royalties as was pay~ 
able under the law for the period from 
the date of vesting of the respective 
estates of the head-lessors till the 28th 
November, 1961 as per terms of the con~ 
tract and from the 29th December, 1961 
to the 30th December, 1965 as per terms 
of the notification issued on the 28th De~ 
cember, 1961 under Section 30A of the 
1957 Act, was not challenged before us. 
On the findings reached above, therefore, 
it must be held that the demands made 
by the State for further payment of 
royalty from the petitioners for any 
period from the date of vesting of the 
estates under the Bihar Land Reforms 
Act until the 30th December, 1965, was 
unlawful and unwarranted. 


30. In the result these epplica- 


tions succeed and are allowed with costs. 


in terms of the prayers made in each one 
of them respectively. The demands for 
royalty made through letters or notices 
in each case, as may be, are hereby quash~ 
ed, and the respondents are directed to 
forbear from taking any steps to realise 
the same. Hearing fees Rs. 5000/- pay~ 
able to the petitioners equally. 


31. Now as to C.W.J.C. No. 1146 
of 1968. In this case the mineral involv- 
ed is not coal but is copper and the peti- 
tioner has challenged the notice dated the 
15th October, 1968, demanding a sum of 
Rs. 1,74,00 000/- end odd by way of 
royalty for the period 1951 to 1963. On 
the face of it, this demand is wholly 
illegal because on the admitted facts, 
there was no personal liability on the petix 
tioner to pay any royalty for the period 
in question as up to 1964 he was a sub- 
lessee, It was pointed out on behalf of 


ig 
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the petitioner that in a case between the 
parties (Jagdish Chandra v, Muhammad 
Bukhtiyar Shah, AIR 1952 Pat 409: this 
principle was accepted. Realising this 
Position, learned Advocate-General for 
the State of Bihar stated that the: demand 
notice dated the 15th October, 196& will 
be withdrawn. That statement, however, 
does not prevent this Court from holding 
that the demand as made through the 
notice in question was wholly illegal and 
must, therefore, be quashed. This appli- 


cation, accordingly, succeeds, and, the 
demand notice dated the 15th Oc:zober, 
1968 is quashed. The respondents are 


directed to forbear from taking any steps 
to realise the said demand. In this ap- 
plication there will however be no order 
as to costs. 
G. N. PRASAD, J. :— 32, 
with my learned brother, A 
J. and have nothing to add. 
K. B. N. SINGH, J.:— 33 I 
agree. 


I agree 
. N. Sinha, 


WASIUDDIN, J.:— 34. T agree. 
MISRA, C. J.:— 35. I agree with 
my learned brother A. B. N. Sinha, J. 


that these applications must be allowed. 
I hold different views on one or two mat- 
ters which I should record. My learned 
brother has held that the contention of 
Mr. Choudhary that Article 31 (A) cf the 
Constitution stands as a bar to the chal- 
lenge made by the State of Bihar to the 
validity of Section 30A of the 195" Act 
is rot acceptable. To me, however, it 


appears that the contention has subs-ance, . 
Article 31 (A) in so far as it is rel2vant © 


provides thus: 
“Notwithstanding anything contained 
fn Article 13, no law, providing for— 
* 


(e) the extinguishment ‘or eT hs 
tion of any rights accruing - by virtue of 
any agreement, lease or licence for the 
purpose of searching for, or winning, any 
mineral cr mineral oil, or the premature 
termination or cancellation of any such 
agreement, lease or licence, š 
. Shall be deemed to be void on the ground 
that it is inconsistent with, or takes away 
or abridges any of the rights conferred 
by Article 14, Article 19 or Article 31.” 
Article 19 in clause (f) speaks of the right 
to acquire, hold and dispose of property, 
and any law which has the effect of cur- 
tailing this right by imposing any finan- 
cial liability not consonant with this Arti- 
cle may be struck down as invalid. Arti- 
cle 31 (A), however, has interposed an ex- 
ception and where the extinguishment or 
mocification of right relates to a mining 
leasa, this cannot be challenged in view 
of this Constitutional Provision. 

36. It has been urged br Mr. 
Choudhary that under Section 9 (1) of the 
1957 Act the Government acquired the 
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right to realise royalty at the rate men- 
tioned in the second Schedule which 
would be five per cent. on the raisings of 
coal as weli. This right has been con- 
ferred upon the State under this section. 
Section 30A, however, suspends the right 
and enjoins the payment of royalty at 
the contracted rate until the Central 
Government by a notification to that 
effect lays down the particular rate to be 
applicable in such cases. This is a clear 
case of modification of the right of the 
Government under Section 9 (1) and I 
see no reason why Article 31 (A) should 
not cover such a case. After all the 
policy of the Parliament in inserting this 
Article is to safeguard from challenge 
such disputes in regard to mining opera- 
tions which may have to be governed by 
special legislation based on the Govern- 
ment’s comprehensive superior knowledge 
of mines and minerals. If any right aris- 
ing under an agreement, license or lease 
for the purpose of searching for or win- 
ning any mineral or mineral oil is modi- 
fied or extinguished, this Article comes 
into play. It has been so held by the 
Supreme Court in AIR 1967 SC 964 
at p. 967. It is urged on behalf of 
the respondent that the regulation in 
question relates only to the right of the 
licensee or lessee but not to the right of 
the State conferred under a statute. But 
I find it difficult to accept the distinction, 
In terms this Article does not refer to the 
only but it is 
broad and general and inchudes the lessor 
as well, The Government now stands in 
the shoes of the lessor as in Bihar and 
West Bengal, under the Land Reforms 
Act or similar provision and acts as such 
in place of the original lessor. There is 
a authority cited before us to the con- 
rary. 


37. As to the Bihar Mines case, 
AIR 1967 SC 887 it is obvious that it only 
decides the narrow point that the dura- 
tion of the lease comprised in the estate 
which vests in the State of Bihar can 
under Section 10 of the Act not be modi- 
fied as provided in Section 10 (1) of 
ar Land Reforms Act, which runs 
us: 


“Notwithstanding avag contained 
in this Act, where immedictely before the 
date of vesting of the estate or tenure 
there is a subsisting lease of mines or 
minerals comprised in the estate or tenure 
or any part thereof, the whole or that 
part of the estate or tenure comprised in 
such lease shall, with effect from the date 
of vesting, be deemed to have been leased 
by the State Government to the holder 
of the said subsisting Jease for the re~ 
mainder of the term of that lease, and 
such holder shall be entitled to retain 
possession of the lease hold property.” 

It is not a new lease in the sense that 
the contracting parties can agree to have 
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any terms or conditions, but duration of 
old leases is not to be shortened and itt 
was so held. Other terms and conditions 
were not taken into account which, ac- 
cording to sub-section (2), must be the 
same but subject to any Central Act as 
is the 1957 Act of which Section 9 (1) is 
relevant in the present context. Appli- 
cation of Section 30A to Section 9 (1) of 
. 1957 Act is not affected by this decision. 
Petitions allowed. 
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Md. Israfil. Appellant v. 
and others, Respondents. 


Letters Patent Appeal No. 22 of 1965, 
D/- 20-10-1970, from judgment of Kamala 
Sahai, d., reported in 1966 BLJR 548. 

Trusts Act (1882), S. 90 — A co- 
owner who defaults in payment of rent 
should not simply for this reason be made 
to hold the property for the benefit of 
other co-owners when he purchases that 
property at an auction sale for realisation 
of arrears of rent. AIR 1964 SC 1707, 
Distinguished; AIR 1954 Orissa 23 & AIR 
1919 Cal 431 & AIR 1939 PC 86, Rel. on. 

(Para 1) 

More so where the co-owner is not 
even the purchaser in the- auction sale 
but has merely taken settlement of -the 
original holding from i 
chaser and has no liability to pay rent on 
behalf of the other co-owners, Section 90 
cannot be invoked, < 
Cases Referred: Chronological 
(1964) AIR 1964 SC 1707 (V 51) = 

(1964) 7 SCR 633, Smt. Basmati 

Devi v. Chamru Sao fl 
(1954) AIR 1954 Orissa 23 (V 41) = i 

19 Cut LT 402, -Balabhadra Misra, 

v. Smt. Nirmala Sundari Devi. - 4 
(1939) AIR 1939 PC 86 (V 26) =; 

ILR (1939) Kar 149, Anath Nath 

pay v. Dwarka Nath Chakra- 


1918) “AIR 1919 Cal 431 (V 13) = 

29 Cal LJ 492, Kurshed Ali v. 
Dinanath Surma - ; © x 
L. M. Sharma, for Appellant; S. M. 


Ma. Israil 


Paras 


Hussain and Harendra Prasad, for, Res- 
pondents. l 
U. N. SINHA, C. J.:— This. appeal 


has been filed by an intervenor defend- 


ant and it arises out of a suit instituted - 


by the plaintiffs for declaration of title 
‘to and for confirmation of their posses- 
sion over 12 kathas and 2 dhurs of land 
and in the alternative for recovery -of 
possession over the land. The relevant 
facts are as follows. 
a holding of 2 bighas 17 kathas and § 
dhurs of land and he died leaving. his 
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the. auction-pur- | 
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’ dad’s case. 


One Hasan Ali had - 
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widow and three ` sons. Some of the 
landlords had instituted a suit for realisa- 
tion of arrears of rent against Hasan Ali’s 
heirs and the suit had: been decreed. The 
decree was put in execution and the 
holding “was sold in auction on the ist 
February, 1987. The decree-holders pur- 
chased the land and took delivery of pos- 
session on the 2nd July, 1937. On 24th 
January, 1938, one of the sons of Hasan 
Ali, named Siddique, took settlement of 
2 bighas 4 kathas and 8 dhurs of land 
out of the original holding of Hasan Ali 
from the auction-purchasers by a regis- 
tered document, Siddique also claimed 
to have taken oral settlement. of 6 kathas 
and 12 dhurs of homestead land from the 
same auction-purchasers. Subsequently 
on 7th June,-1952 Siddique sold the dis- 


‘puted land to the plaintiffs by a register- 


ed document. Apparently there was 
some mistake made in mentioning the 
boundaries and therefére a second ‘sale~ 
deed was executed by Siddique in favour 
of the plaintiffs on 23rd October, 1957, 
The plaintiffs contended that the landlord 
auction-purchasers had come into posses- 
sion of Hasan Ali’s holding and Siddique 
had come into possession of the land 
settled with him and so the plaintiffs had 
also got possession from 7th June, 1952, 
It was alleged that another son of Hasan 
Ali, named Imdad, had gone away to 


_ Pakistan. and on his. return he started 


interfering with plaintiffs’ possession over 
the disputed land, Ultimately a proceed- 
ing under Section 144 of the Code of Cri- 


‘minal Procedure was drawn up and it 


was decided against the plaintiffs. Hence, 
this suit had to be instituted. Originally 
Imdad, defendant No. 1, had contested 
the suit until the present - appellant came 
in picture by purchase from him on 12th 
September, 1959, during the pendency of 
the suit in the ‘trial Court. ` The inter- 
venor defendant appellant supported Im- 
The suit was decreed by the 
trial Court and on appeal the decree was 
affirmed.. Thereafter, the intervenor, de- 
fendant filed Second Appeal No. 1094 of 
1963 in this Court and by judgment pass- 
ed by this Court on 9th August, 1965, the 
appeal was dismissed, The main point 
which had been argued on behalf. of the 
intervenor defendant in the second appeal 
in question was on Section 90 of the Indian 
Trusts Act and the only point that has 


been raised in this appeal is based on that. 
Before I deal with the 


section alone. 
contention raised by the learned counsel 
for the appellant based on Section 90, I 
may mention the findings which have 
been arrived at by the learned single 
Judge of this Court. The learned Judge 


‘has held that nothing had been shown to 


him from which an inference can be 
drawn that Siddique was in collusion with 
the landlords who were the auction-pur- 
chasers. The learned Judge has held that 


WwW 


K3 


. such owner, as representing 
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there was nothing in the case to show 
that Siddique had managed to take settle- 
ment of the disputed land from the land- 
lords auction-purchasers by availing him- 
self of his poistion as a co-sharer, It 
has also been mentioned that there was 
no material on record to indicate any 
collusion between Siddique and the land- 
lords in bringing about the auction sale 
in question. In those circumstances it 
has been held that the principle of Sec- 
tion 90 had no application. Section 30 of 
the Indian -Trusts Act may be quoted: 


“Where a tenant for life, co-owner, 
mortgagee or other qualified owner ot any 
property, by availing himself of his posi- 
tion as such, gains an advantage in dero- 
gation of the rights of the other persons 
interested in the property, or where any 
all pezsons 
interested in such property, gains an7 ad- 
vantage, he must hold, for the beneit of 
all persons so interested, the advantage 
so gained, but subject to repayment by 
such persons of their due share ot the 
expenses properly incurred, and-+o an 
indemnity by the same persons against 
liabilities properly contracted, -in gaining 
such advantage.” 


Prima facie. before advantage of Sec- 
tion 90 can be taken by the appellant in 
this case, he must prove that a co-owner, 
by availing himself of his positicn as 
such, had gained an advantage in deroga- 
tion of the rights of other persons inte- 
rested in the property, or that co-owner, 
as representing all persons interested in 
such property, had gained any advartage. 
All the findings based on the materials 
on record are clearly against’ such con- 
clusions, as indicated above. But, the 
learned counsel for the appellant has 
relied upon a decision of their Lordships 
of the Supreme Court in the case of Sri- 
mati Basmati Devi v. Chamru Sao, report- 
ed in AIR 1964 SC 1707 and has conzend~ 
ed that on the principles laid down by the 
Supreme Court, the instant case must be 
decided in favour of the appellant. Sri- 
mati Basmati Devi’s case was a cas2 of 
mortgage and the placitum of the deci- 
sion states as follows: 


“Where both the mortgagor and 
mortgagee are liable to pay rent and rent 
decree and sale in execution of it are 
brought about because of the default of 
both of them and the mortgagee pur- 
chases the mortgaged lend in execution 
sale. the fact that the mortgagor had 
made a default, does not alter the posi- 
tion that the mortgagee had also default- 
ed in paying the rent he was liable to pay. 
By his default he has contributed to the 
position that a suit had to be brougkt for 
arrears of rent and ultimately to the posi- 
tion that the property was put to sele in 
execution of the decree obtained in the 
suit. This contribution to the bringing 
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about of the sale was a direct result of 
his position as a mortgagee. When, there- 
fore, he purchased the property himself 
at the sale in execution of zhe rent decree 
he clearly gained an advantage by avail- 
ing himself of his Position as a mort- 
gagee. Section 90 is applicable to such a 
case and the mortgagor is entitled to re~ 
deem the mortgaged property. This is 
the position in law even if the mort- 
gagee’s liability was to pay less than the 
major portion of the rent of the hold- 
ings.’ 

What had happened in that case was that 
under the terms of mortgage bonds the 
mortgagees had undertaken to pay a sub- 
stantial portion of the rent of the land. 
They had not, with the result that a suit 
for arrears of rent had been brought by 
the landlord and a decree obtained. In 
execution of the decree the lands were 
sold and were purchased ty the benami- 
dars of the mortgagees. The plaintiff 
had contended that this purchase had 
enured for the benefit of the mortgagor 
and so the right of redemption had not 
been affected. The trial Court had dis- 
missed the suit, holding that the plaintiff 
had failed to show that tke auction-pur- 
chasers were benamidars of the mort- 
gagees. The first court of appeal had 
come to a contrary conclusion. It was 
held that the purchase in auction sale was 
really on behalf of two contesting defend- 
ants. The trial Courts decree was set 
aside and a preliminary cecree for re- 
demption was passed, on the finding that 
under the mortgage bonds the mortgagees 
were liable to pay rent anå the rent sale 
having been brought about due to the 
default of the mortgagor and the mort- 
fagees the mortgagees could not take ad- 
vantage of the same. On appeal, this 
Court had restored the decree of the trial 
Court, holding that Section 90 of the 
Trusts Act did not apply to the facts of 
the case. In such circumstances, Srimati 
Basmati Devi’s case had gone to the 
Supreme Court for decision. The rele- 
vant portion of the judgment of their 
Lordships is as follows: 


“The question for consideration is 
whether in circumstances like the present 
where the decree and the sale in execu- 
tion of it are brought about by the de- 
fault of both the mortgagor and the mort~ 
gagee, the mortgagee can be said to have 
taken advantage of his pasition by pur- 
chasing the property at the sale. The 
High Court appears to think that unless 
the sale was brought about by the default 
of the mortgagee alone the mortgagee 
cannot be said to have taken advantage 
of his position in making the purchases. 
What seems to have weighed with the 
learned Judges is that even if the mort- 
gagee had done his duty by paying the 
rent he was liable to pay, the sale would 
still have taken place as the mortgagor 
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did not pay that portion of the rent which 
he was liable to pay. So, they thought 
that the mortgagees, though they took 
advantage of the fact that the property 
had been brought to sale, could not be 
said to have taken advantage of their posi- 
tion as mortgagees. 


With this view we are unable 
to agree. In our opinion, the fact that 


the mortgagor had made a default does | 


not alter the position that the mortgagee 
had also defaulted in paying the rent he 
was liable to pay. By his default he has 
_ contributed to the position that'a suit had 
to be brought for arrears of rent and ulti- 
mately to the position that the property 
‘was put to sale in execution .of the decree 
obtained in the suit. This contribution 
to the bringing about of the sale was a 
direct result of his position as a mort- 
gagee. When therefore he purchased the 
property himself at the sale in execution 
of the rent decree he clearly gained an 
advantage by availing himself of his posi- 
tion as a mortgagee.” , 

Thereafter, their Lordships stated that 
the findings being that the liability of de- 
fendants 1 and 2 was to pay a substantial 
portion of the rent it would have been 
entirely unrealistic to hold that they had 
not taken advantage of their position as 
mortgagees, although they had not dis- 
charged their obligation under the mort- 
gage bond. According to the learned 
counsel for the appellant, this decision of 
the Supreme Court will apply in the pre- 
sent case, where Siddique was a co-owner 
of Hasan Ali’s holding and even on the 
conclusions arrived at by the learned 
single Judge of this Court, it must be held 
that Section 90 of the Trusts Act is at- 
tracted, merely because Siddique had not 
paid the rent due on the holding which 
had devolved upon Hasan Ali’s heirs. It 
is difficult to uphold this contention on 
the facts of the present case. The pri- 
mary reason for the decision of their 
Lordships of the Supreme Court appears 
to be that the mortgagees in that case 
had by their default contributed to the 
position that a suit had to be brought for 
arrears of rent, with the result that when 
the property was put to sale the defend- 
dants in that case had purchased the pro- 
perty in the name of benamidars. Their 
Lordships had stated that contribution .to 
the bringing about the sale was a direct 
result of the position as a mortgagee, 
based on the obligation arising out of the 
mortgage bonds. It is difficult to con- 
clude that these principles can be applied 
to a co-owner, without anything more, 
merely because the co-owner had a liabi- 
lity to pay rent of certain lands. It may 
also be mentioned at this stage that Hasan 
Ali’s family was governed by the Muslim 
Law of Inheritance and after his death, 
his son Siddique was a tenant in common 
and not a joint tenant with the other 
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heir or heirs. Learned counsel for the 
contesting respondent has referred to a 
decision of the Privy Council in the case 
of Anath Nath Biswas v. Dwarka Nath 
Chakravarti, reported in AIR 1939 PC 86 
and has argued that in the case of co- 
sharers, certain ingredients had to be 
proved before Section 90 can be brought 
in aid. On the decision of the. Privy 
Council it is argued that some bad faith 
on the part of Siddique had to be proved 
before Imdad or his transferee can con- 
tend that the sale in execution of the 
decree for arrears of rent and the delivery 
of possession to the . decree-holders and 
the subsequent settlement to Siddique 
can be made null and void. In my opin- 
ion, that contention raised on behalf of 
the learned counsel for the plaintiffs res- 
pondents is sound and it may be noticed 
that the decision of the Privy Council has 
been dealt with by a Division Bench of 
Orissa High Court in the case of Bala- 
bhadra Misra v. Srimati Nirmala Sundari 
Devi. reported in AIR 1954 Orissa 23, in 
the light in which the learned counsel for 
the respondents has put his case. The 
Bench of the Orissa High Court, dealing 
with Anath Nath’s case stated as fol- 
lows: ; 

“The present case is very similar to 
a later decision of the Privy Council re- 
ported in AIR 1939 PC 86 (in which the 
judgment was delivered by Sri G. Rankin 
himself) where their Lordships refused to 
apply the principles of Section 90, Trusts 
Act, to a case where a co-sharer who sub- 
sequently purchased the property in the 
revenue sale was not guilty of any act 
of bad faith towards his co-sharers, had 
not lulled them into a sense of security, 
had not abused their confidence and had 
not done anything to prevent his co- 
sharers from becoming possible bidders.” 
With respect to the learned Judges of 
Orissa High Court I am of the view 
that the approach in Balabhadra’s case 
was in conformity with Section 90 of the 
Trusts Act in the case of co-owners in 
the broadest sense. There is no material 
in the instant case to show that Siddique 
had any obligation to pay rent on behalf 
of the co-owners and, therefore, it is 
difficult to appreciate how Section 90 can 
be called in aid of the appellant merely 
because Siddique was one of the heirs of 
Hasan Ali with respect to the father’s 
holding. In Balabhadra’s case of the 
Orissa High Court, reference has been 
made to a Bench decision of the Calcutta 
High Court in the case of Kurshed Ali 
v. Dinanath Surma, reported in AIR 1919 
Cal 431, where it was held that the mere 
fact that the purchaser of an estate in a 
revenue sale was one of the co-sharers 
was not sufficient to attract the equitable 
principles of Section 90, Trusts Act, and 
that there must be something unfair, 
something amounting at least to sharp 
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practice, in the conduct of the purck.aser. 
I may state at this point, that, in tha in~ 
stant case Siddique was not even the pur- 
chaser in the auction sale held on the 
2nd July, 1937. He had merely taken 
settlement of a portion of the original 
holding from the auction purchasers in 
January, 1938. Therefore, no prirciple 
enunciated by the learned counsel for the 
appellant is of any avail to him, based on 
Section 90 of the Trusts Act. It is. not 
possible to hold that their Lordships of 
the Supreme Court in Srimati Basmati 
Devi’s case meant to decide that the udg- 
ment of the Privy Council in the case of 
AIR 1939 PC 86, and the judgmen= of 
the Calcutta High Court in the care of 
AIR 1919 Cal 431 had been wrongly de- 
cided on principles. Their Lordships of 
the Supreme Court were dealing with the 
ease of mortgagor and mortgagee and the 
mortgagee’s liability to pay rent as con- 
tracted in the mortgage bonds. Leerned 
counsel for the appellant has not been 
able to cite any decision involving the 
case of co-sharers where it has been held 
that a co-owner of any property can be 
affected by the principles enunciated in 
Section 90 of the Trusts Act only because 
he was a co-owner, although he had not 
availed himself of his position as such 
and had not gained any advantage ir de- 
rogation of the rights of other petsons 
interested in the property. For these 


reasons, I am of opinion that the judg- 


ment of the learned single Judge of this 
Court is a correct one and must be up- 
held. The appeal, therefore, fails ard is 
dismissed with costs. 


K. B. N. SINGH, J.:— 3. I agree. 
Appeal dismissed, 
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U. N. SINHA,.C. J. AND K. B. N. 
SINGH, 

Ram Das Sahu and others, Appellants 
y. The Municipal Commissioners through 
the Chairman, Monghyr Municipelity, 
Respondent. : 

Letters Patent Appeal No. 2 of 1968, 
D/- 19-10-1970, from decision of Single 
Judge of this Court in Second Appeal No. 
504 of 1964, D/- 17-11-1967. : 


Municipalities — Bihar and Orissa 
Municipal Act (7 of 1922), S. 57 (2 — 
Question whether non-service of notice of 
meeting on some of the Municipal Com- 
missioners was ‘accidental’ 
meaning of Section 57 (2) is a mixed ques- 
tion of law and fact and decision thereon 
by single Judge of High Court requires 
no interference in letters patent appeal. 
(Para 2) 
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Ram Das v. Monghyr Municipality, (Sinha C; J.) 
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J.. C. Sinha and Jugal Kishore Pd. 
No. 2, for Appellants; Ray Parasnath and 
Shree Krishna Chandra, for Respondent. 


U. N. SINHA, C. J.:— This appeal 
has been filed by the plaintiffs under. 
clause 10 of the Letters Patent of this 
Court against a judgment of a learned 
single Judge passed in Second Appeal No. 
504 of 1964 on the 17th November, 1967, 
The plaintiffs had instituted a suit under 
the -provisions of Order 1, Rule 8 of the 
Code of Civil Procedure praying for an 
adjudication that a resolution passed by 
the Municipal Commissioners of Monghyr 
on the 30th March, 1955, levying profes- 
sional tax was ultra vires and without 
jurisdiction. The plaintiffs had also pray- 
ed for an injunction restraining the Muni- 
cipality from realising professional tax 
under the said resolution. The suit had 
been dismissed by the trial court and on 
appeal, the court of appeal below had 
decreed the suit, whereupon a second 
appeal had been filed in this Court, num- 
bered as Second Appeal No. 504 of 1964 
by the Municipal Commissioners. By 
judgment and order passed on the 16th 
January, 1967, a learned single Judge of 
this Court had called for a finding from 
the court of appeal below on the materials 
already on the record as to whether non- 
service of notice for levying professional 
tax on some of the Municipal Commis- 
sioners of the Municipality was a case of 
accidental omission or not, within the 
meaning of Section 57 (2) of the Bihar 
and Orissa Municipal Act. On a conside- 
ration of the materials on record. the 
court of appeal below transmitted a find- 
ing to the effect that non-service of noti- 
ces on some of the Municipal Commis- 
sioners was due to accidental omission, 
without any design to suppress notices on 
them. Ultimately by the final judgment 
of the learned single Judge, it was held 
that non-service of notices on a number 
of Municipal Commissioners was a case 
of accidental omission and, therefore, the 


- plaintiffs were not entitled to challenge 


the levy of professional tax in view of the 
safeguard enacted in sub-section (2) of 
Section 57 of the Act. According to the 
learned single Judge, non-service of noti- 
ces on some of the Municipal Commis- 
sioners was not due to any deliberate sup- 
pression of notices of a special meeting on 
them and therefore the decree of the 


` court of appeal below was wrong. The 


appeal was thus allowed. 

2. Learned counsel for the appel- 
Tants has referred to paragraph 4 of the 
judgment of remand passed by this Court 
and to paragraph 3 of the subsequent 
finding of the court of appeal below and 
has contended that the case did not fall 
within the purview of Section 57 (2) of 
the Municipal Act and that a pure ques- 
tion of law has been wrongly dealt with 
by the learned single Judge. What the 


[Prs. . 2-3] 
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Tearned Additional Subordinate Judge 
has held in paragraph 3 of his finding is 


that four persons named in that paragraph, 
namely, Chandrika Prasad, Dr. Damodar 
Prasad, Gaya Prasad and Kedarnath 
“Goenka. had not been served properly 
with notices of the meeting of Municipal 
Commissioners due to an accidental omis~ 
sion for the reasons mentioned in that 
paragraph. In paragraph 4 of the finding 
of the learned Additional Subordinate 
Judge he has dealt with the cases of three 
other Municipal Commissioners, ` namely, 
Gulam Mohiuddin, Rameshwar Mistry. 
and Harnandan Pd. and he has come to 
the conclusion that non-service of notices 
on all of them was also - accidental. In 
this context, the learned Additional Sub- 
ordinate Judge has also referred to the 
evidence of an ex-Commissioner of the 
Municipality, namely, plaintiffs witness 
No. 2. According to the learned counsel 
for the appellants, merely because the 
learned Additional Subordinate Judge 
held that there was no deliberate omis~ 
sion to serve these Municipal Commis- 
sioners with notice, this did not lead to 
the conclusion that there was an_acci~ 
dental omission to serve them within the 
meaning of Section 57 (2). It is difficult 
to uphold this contention, as the conclu~ 
sion of the learned Additional Subordinate 
Judge, which has been accepted by the 
learned single Judge of this court, that 
there was accidental omission to serve 
notices cn some of the Municipal Com- 
missioners, was not based merely on the 
fact that there was no deliberate attempt 
fo suppress notices on them. All facts 
and circumstances have been taken into 
consideration, including the oral evidence 
adduced by one of the witnesses for the 
plaintiffs. According to the learned coun- 
sel for the appellants, further, a conclu- 
sion as to whether there bas been an 
accidental omission to serve notices of the 
meeting within the meaning of Section 57 
(2) of the Act is a pure question of law, 
but on this point also it is difficult to 
accede to the contention. For a conclu- 
sion as to whether there had beén accix 
dental omission to serve notices on some 
of the Municipal Commissioners or not, 
the final court of fact had to go into the 
oral and documentary evidence on record 
and only after doing that, the findings 
were remitted to this court. The learned 
single Judge has also come to the conclu- 
sion that the findings of the learned Addi- 
tional Subordinate Judge were based on 
the entire evidence on record and the 
learned single Judge has also referred to 
the deposition of plaintiffs’ witness No. 2 
and to the entries in exihibit D as dealt 
with by the court of appeal below. There~ 
fore, the arguments mentioned above ad- 
vanced on behalf of the appellants must 
fail. The learned counsel has thereafter 
referred to Sections 3, 5 and 7 read with 
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Section 82 of the Municipal Act and has 
contended that as service of notices on 
all the Municipal Commissioners had not 
been made in accordance with Sections 3, 
5 and 7, the Commissioners could not have 
levied professional tax, in view of Sec- 
tion 82. But, Section 82 itself states that 
notices shall be given for a meeting for 
any express purpose, subject to the pro- 
visions of this Act and, the provisions of 
Section 57 (2) cannot be disregarded alto- 
gether. Section 357 must also. be read 
with Section 57 (2) and when on a mixed 
question of fact and law, the learned 
single Judge of this court has come to the 
conclusion that there was a mere ‘acci- 
dental omission to serve notices for the 
meeting of the 30th March, 1955 upon 
some of the Municipal Commissioners, it 
is difficult to hold that any error of law 
has been committed which requires inter- 
ference at this stage. In my opinion. no 
such point has been successfully urged by. 
the counsel for the appellants as can in~ 
duce us to set aside the judgment of this 
court in this appeal.. The appeal is, there- 
fore, dismissed, buf’ under the circum- 
stances there will be no order for costs 
of this appeal. 

K. B.. N. SINGH, J.: sa 3. I agree. 


Appeal dismissed, 
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The Patna Electric Supply Co. Ltd., 
Petitioner v, Patna Municipal Corporation, 
aS Capital Circle and others, Respond= 
ents 


Civil Writ Jurdn, Case 
{1968, D/- 31-8-1970. - 


Municipalities — Patna Municipal 
Corporation Act (13 of 1952), S. 262 — 
Expression “goods or other things” in 
Section 262 does not include poles erected 
by Electricity Supply Company to sup- 
port overhead electric lines on streets. 
(X-Ref.— Electricity Act (1910), Ss. 18, 
19) — (K-Ref.— Telegraph Act (1885), 
Ss. 16, 12) — (X-Ref— Municipalities — 
Patna Municipal Corporation Act (13 of 
1952), S. 257). ATR, 1937 Cal 521, Rel. on. 

(Para 13) 

Therefore, unless there is a breach of 
any provisions of Section 257 by the Coma 
pany by committing any unauthorised act 
contrary to the provisions of Electricity, 
Act and Telegraph Act the Corporation 
has no right to remove poles. Nor is the 


Corporation entitled to any rent or coma ~ 


pensation for lands occupied by poles 
without establishing that more damages, 
detriment and inconvenience were caused 
than were necessary for fixing poles. 


(Para ‘18) - 
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Cases Referred: Chronological 
(1958) ATR 1958 Bom 510 (V 45) = 
60 Bom LR, 807, State v. Shantilal 
_ R. Desai 16 
(1937) AIR 1937 Cal 521 (V 24) = 
41 Cal WN 1045, Municipal 
Commr., Barrackpore v. Barrack- 
pora Electric Supply Corporation 


Paras 


14, 16 

K. D. Chatterjee and Brisketu Saran 
Sinha, for Petitioner; Lalnarayan S:nha, 
K. P. Varma, Indu Shekhar Prasad Sinha 
and Fanish Singh, for Respondents. 


B. D. SINGH, J.:— The petitioner, 
the Patna Electric Supply Co. Ltl.. a 
company incorporated under the Irdian 
Companies Act, having its registered office 
at 14, Old Court House Street, Calcutta 
filed an application under Article 226 of 
the Constitution of India impleading the 
Patna Municipal Corporation, the Ad- 
ministrator, the Deputy Administrator 
and the Assistant Administrator of the 
said Corporation. as well as the State of 
Bihar through the Secretary, Local Self- 
Government as respondents 1 to 5 respec- 
tively, for issuance of a writ in the neture 
of a writ of mandamus calling upon the 
respondents to show cause why the de- 
mands made on behalf cf respondent No. 
iL and the notices issued on its behalf 
under Annexures H and K to the appli- 
cation be not quashed and cancelled and 
the respondents be restrained from mak- 
fing similar demands in future. 


2. The petitioner holds the inte- 
rest as. an assignee of the Patna-Dina-~ 
pore Electric Licence, 1923 granted by the 
Government of Bihar and Orissa under 
the Indian Electric Companies Act, 1910 
(hereinafter referred to as the Electricity 
Act) to M/s. Octavius Steel & Co, Ltd. for 
supplying electrical energy in the area spe- 
cified under the licence. The area speci- 


fied in the licence was modified and ex~’ 


tended from time to time and is included 
within the jurisdiction of respondent No, 
fl. the Patna Municipal Corporation. The 
company laid down and placed supply 
lines for the conveyance and transmis- 
sion of energy under the provisions of 
Section 3 of the Electricity Act. 


3. The petitioner entered into 
several agreements with the Patna Zity 
Municipality and the Patna Administra- 
tion Committee from time to time for 
providing electric lights on the street for 
the benefit of general public with lamp 
of various candle powers, and the Patna 
Administration Committee and the Patna 
City Municipality undertook to make pay- 
ment to the petitioner and various rates 


according to the candle power. The 
Patna City Municipality and the ‘Patna 
Administration Committee were su se- 


quently substituted by the Patna Munici-« 
pal Corporation, constituted under Patna 
Municipal Corporation Act (Bihar Act 
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XIII of 1952) (hereinafter referred to as 

‘the Corporation Act’). Under Section 3 
of the Corporation Act all contracts which. 
were entered into by the Patna City Mu- 
nicipality or by the Patna Administra- 
tion Committee were deemed to have been ~ 
done by respondent No, 1. 


-4,. Acting under Section 51 of the 
Electricity Act the State Government by 
Notification No. 64-Elec., Gated the 1th 
August, 1966, published in the issue of 
the Bihar Gazette of that date (Annexure 
115) conferred upon the petitioner addi- 
tional powers for placing of electric sup- 
ply lines, appliances and epparatus for 
the transmission and distribution of 
energy as provided under Sections 10 to 
18 and 19A of the Indian Telegraph Act, 
1885 (hereinafter referred to as ‘the Tele- 
graph Act’). 


5. The petitioner in order to sup- 
ply electric energy to resrondent No. 1, 
erected several electric poles on the street 
and other places which were entrusted to 
respondent No. 1 by the State of Bihar 
under the Corporation Act. On Decem- 
ber 8, 1967 (Vide Annexure A) the res- 


-pondent No. 2 demanded from the peti- 


tioner fee for the lands occupied by it 
for fixing electric poles in the Corpora- 
tion area and called upon the petitioner 
to intimate to him the total number of 
electric poles erected by the petitioner 
within the limits of the Corporation and 
also about the area occupied by each 
pole. The petitioner’ protested against 
the said demand by its letter dated De- 
cember 26, 1967 (Annexure B) stating 
therein that it was not at all liable to 
pay rent for the land occupied and the 
poles so fixed for supplying electric 
energy. On the same day, ie, December 
26, 1967, the respondent No, 2 under his 
letter (Annexure: C) intimated to the peti- 


. tioner his order imposing a ground rent 


of Rs. 1.50 paise per month and forwarded 
a bill to the petitioner for Rs. 51,300/- in 
respect of the rent alleged to be due for 
the month of December, 1967. Respond- 
ent No. 2 in the said letter also held out 
a threat that if the rent demanded was 


. not paid, coercive processes under Sections 


205 and 206 of the Corporation Act would 
be taken against the petitioner. The 
petitioner per its letter of December 30, 
1967 (Annexure D) again repudiated its 
Hability to pay any rent for the same 
As per letter of January 3 1968 (Anne - 
xure E) respondent No. intimated to 
the petitioner that Sidon the latter 
could fix poles on the public street for 
supplying electric energy, the Corpora- 
tion was entitled to levy ground rent for 
fixing electric poles under Section 262 of 
the Corporation Act and further directed 
the petitioner for the payment of the bill 
which was already sent to it, within a 
prescribed period otherwise necessary. 
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action would be taken against it for the 
realisation of the said amount. 


By letter dated January 18, 1968 
(Annexure F) the Resident Engineer 
the petitioner company informed res- 
‘pondent No. 3 that the Corporation had 
no power to levy the rent in question 
under Section 262. By letter dated Janu- 
ary 30, 1968 (Annexure G) respondent 
No. 2 again asserted Corporation’s right 
to act under the said provision and there- 
after the Assistant Administrator, res- 
pondent No. 4, by letter dated 5-2-1968 
(Annexure H) sent a bill for Rs. 1,53,900.00 
as rent for the months of December, 1957 
to February, 1958 and called for imme- 
diate payment. Thereafter per letter 
dated the 7th March. 1968 (Annexure K) 


respondent No. 4 sent another bill to the 


petitioner for Rs.. 51,300.00 as rent for 
the month of March, 1958 and directed 
the petitioner for early payment and also 
attached a demand notice under Sec- 
tion 205 of the Corporation Act. There- 
after the petitioner filed a writ applica- 
tion in this Court and obtained a rule, 
Cause was shown on behalf of respond- 
ents 1 to 4. Counter-affidavits dated 
10-4-68, 15-6-68, 23-7-68 and 5-8-68, were 
filed on behalf of respondents 1 to 4, Affi- 
davits dated 12-6-68 and 27-7-68 were 
filed on behalf of the petitioner in reply 
to the counter-affidavits dated 10-4-68 
and 23-7-68 respectively. 


Finally the matter was heard by a 

ench of this Court consisting of the 
Hon’ble the Chief Justice and myself and 
by judgment dated 9-12-68, without de- 
ciding the application on merit, the peti- 
tioner was directed to take recourse to 
the provisions of Section 15 of the Tele- 
graph Act and to seek a decision on the 
subject-matter of the dispute by such. 
officer as the Central Government may 
appoint as an arbitrator. Aggrieved by 
the said judgment and direction the peti- 
tioner, after obtaining leave from this 
Court, filed an appeal before the Supreme 
Court, which was registered as Civil Ap- 
peal No. 418 of 1969. Their Lordships 
Shah and Hegde, JJ. were pleased to hold 
that Section 15 of the Telegraph Act did 
not apply to the facts and circumstances 
of the case, and set aside the aforesaid 
order of this Court and remitted the case 
to it for disposal on merit. 


; 6. Mr. K. D. Chatterji, Tearned 
counsel appearing on behalf of the peti- 
tioner, contended that the Corporation 
had no pewer under the Corporation Act 
to levy rent for the area of land occupied 
by the poles on the streets and by-lanes 
situated within the Corporation area. He 
submitted that the Corporation would 
have been entitled to levy rent only if 
there was any such provision in the Cor- 
poration Act. The only section _ relied 
upon on bahalf of the Corporation autho- 
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rities in this regard is Section 262 of the 
Corporation Act which reads as:-— 

“No person shall, except with the 
permission of the Chief Executive Officer, 
and in accordance with such conditions 
including the payment of rent as he may 
impose either generally or specially in 
that behalf, place or deposit upon any 
street or drain, well or channel therein, 
any stall, chair, bench, box, ladder, bale, 
tray, goods or other things and the Chief 
Executive Officer may without giving 
notice remove any such stall, chair, 
bench, box, ladder, bale, tray, goods or 
other things or may in lieu of such re- 
moval collect such rent for the use of 
the land as he may impose.” 

He urged that the expression “soods or 
other things” occurring in the section 
cannot be interpreted to include electric 
Poles. In order to find out the intention 
of the Legislature in such case ejusdem 
feneris rule is applied. He referred to a 
passage from Maxwell on The Interpreta- 
tion of Statutes, Twelfth Edition, at pages 


.297 and 298 which reads:— 


“In the abstract, general "words, like 
all others, receive their full and natural 
meaning, and the courts will not impose 
on them limitations not called for by the 
sense or objects of the enactment..........0 


But the general word which follows 
particular and specific words of the same 
nature as itself takes its meaning from 
them and is presumed to be restricted 
to the same genus as those words. For 
according ‘to a well established rule In 
the construction of statutes, general terms 
following particular ones apply only to 
such persons or things as are ejusdem 
generis with those comprehended in the 
language of the Legislature. In other 
words, the general expression is to be 
read as comprehending only things of the 
same kind as that designated by the pre- 
ceding particular expressions, unless there 
is something to show that a wide sense 
was intended, as where there is a provi- 
sion specifically excepting certain classes 
clearly not within the suggested genus,” 
He submitted that in the section under 
consideration .the general expression 
‘goods or other things’ is to be construed 
to embrace only objecis similar in nature 
to those objects enumerated by the pre- 
ceding specific words. namely, stall, chair, 
bench, box, ladder, bale and tray. 


In my view, the rule is well esta« . 


blished, but like other canon of statutory: 
construction it is only an aid to the as- 
certainment of the true meaning of the 
statute. It is neither final nor exclusive, 
We must also look to the other provisions 


of the Act in order to find out the true - 


intention of the Legislature, 


7. Learned counsel further refer- 
red to Section 257 of the Corporation Act 
which specifically deals’ with laying of 
poles and cables etc. and reads as:— 


7 


i 


On 


a 


» 


1971 


(1) Without the previous permission 
in writing of the Chief Executive Offcer 
no person shall lay, on, under. or above 
any public street, any railway or tram- 
way. or erect or lay any poles or cables 
or the like, or operate the same. 


(2) The Chief Executive Officer shall ` 


five such permission in accordance with 
any general or special rules which may 


- be made by the State Government acter 


considering any representation made by 
the Corporation. 

(3) Nothing in this section shall be 
deemed to affect any provision of the 
Indian Telegraph Act, 1885, the Bengal 
Tramways Act, 1883, the Indian Railways 
Act, 1890, or the Indian Electricity Act, 


1910. . 

He urged that where the same statute 
makes general provision in respect cf a 
particular subject-matter and makes spe~- 
cial provision with respec’ to special cate- 
gory, the latter must prevail over the 
general. unless on a consideration of the 
statute in its entirety, a contrary inten- 
tion of the Legislature is indicated as 
contained in the maxim: generalia spe- 


cialibus non derogant., 


G2 


8. On the other hand, Mr. Lal- 
narayan Sinha, learned Advocate-General, 
appearing on behalf of respondents J to 
4,-submitted that the Corporation urder 
Section 262 had ample power to levy rent 
for the land occupied by the poles eract- 
ed by the petitioner for supplying electric 
energy. According to him, the expres- 
sion “goods or other things” will include 
poles also, as among the various articles 
enumerated in the section there are also 
stall and ladder which are fixtures “ike 
poles. By using the expression ‘goods. or 
other things’ the Legislature intendec to 
include poles also. It would have keen 
difficult to enumerate all the articles in 
the said section. Therefore, the general 
expressions like goods of ‘other things’ 
were used in the section and these ex- 
pressions are wide enough to include 
poles also. He contended that each pole 
occupied about one square foot of land 
on the street. To that extent the width 
of the street is diminished and thereby it 
caused obstruction, which could cleerly 
fall within the provisions of the said Sec- 
tion 262. He argued that Sections 262 
and 257 are not dealing with the seme 
subject-matter. The former (section 262) 
was dealing with obstruction in the str2et, 
whereas the latter (Section 257) was deal- 
fng with laying of electric poles etc. on 
the public street without permission of 
the Executive Officer. In that view of 
the matter, the said maxim was not ap- 
plicable. 

9. It is true that the said maxim 
may not be strictly applicable in the in- 
stant case. However, it is pertinent to 
note that both the Sections 257 and 262 
fall under Chapter XVI and under head- 
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ing ‘public street’, Section 257 clearly 
shows that the Legislature was providing 
therein with respect to laying of the poles 
and cables and they were fully aware of 
them, If they really intended to include 
poles in the various categories mentioned 
in Section 262 they could have easily 
done so. That clearly indicates the in- 
tention of the Legislature. Hence, it 
would not be safe to hold that the expres- 
sion “goods or other things” in Section 262 
would include poles also. 

10. Mr. Chatterji further argued 
that even assuming that the expression 
‘soods or other things’ contained in Sec- 
tion 262 would include poles, that section 
deals only with unauthorised obstruction 
in the street and it authorises the Execu- 
tive Officer of the Corporation to remove 
such obstruction caused by any of those 
articles mentioned therein even without 
notice or in lieu of such removal, he may 
collect rent for such use of the land as 
he may impose. Learned counsel con- 
tended that the petitioner had fixed the 


-poles under the powers derived from the 


Electricity Act coupled with the powers 
contained under Sections 10 to 18 and 
19A of the Telegraph. Act and it has not 
committed any unauthorised act contrary 
to the provisions contained under these 
two Acts. Therefore, according to him, 
the Corporation or its authority could not 
have removed the poles acting under Sec- 
tion 262 of the Corporation Act nor could 
they have claimed any rent. 

11. In my opinion, the contention 
of learned counsel is well founded. No 
case has been made out on behalf of the 
respondents that the petitioner committed 
any breach of the provisions contained 
under Section 257 of the Corporation Act. 
To ascertain whether the petitioner has 
committed any breach of the provisions 
under the Electricity Act ard the Tele- 
graphs Act, it will be necessary to peruse 
some of the Sections contained under the 
Electricity Act and the relevant Sections 
of the Telegraph Act. Section 2 (f) of 
the Electricity Act defines electric supply 
line asi— ~ 

“electric supply-line’ means a wire, 
conductor or other means used for con< 
veying, transmitting oor distributing 
energy (whether by overhead line or 
underground cable), together with any 
easing, coating, covering, tube, pipe or 
insulator enclosing, surrounding or sup- 
porting the same or any part thereof, or 
any apparatus connected therewith for the 
purpose of so conveying, transmitting or 
distributing such energy and includes any 
support, cross-arm, stay, strut or safety 
device erected or set up for that pur- 

se; 
Section 2 (n) defines works as:-~ ` 

*vorks’ includes electric supply-line 
and any building, plant, machinery, appa- 
ratus and any other things of whatever 
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description required to supply energy to 
the public and to carry into effect the 
objects of a licence or sanction granted 
under this Act or any other law for the 
time being in force.” 

Section 3 empowers the State Govern- 
ment to grant licence. As mentioned ear~ 
lier, in the instant case, licence was grant- 
ed in the year 1923 by the State Govern- 
ment. Clause 9 of the said licence autho- 
rises the licensee to open and break up 
the soil and pavements of all streets 
within the area of supply which are not 
repairable by the Government or by the 
focal authority, It will be useful to 
quote Section 12 of the Electricity Act in 
extenso:— 

12, (1) Any licensee may, from time 
to time but subject always to the terms 
and conditions of his license, within the 
area of supply, or, when permitted by the 
terms of his license to lay down or place 
electric supply lines without the area of 
supply. without that area— 

(a) open and break up the soil and 
pavement of any street, railway or tram~- 
way; 

(b) open and break up any sewer, 
drain or tunnel in or under any street, 
soley. or tramway; 

(c) lay down and place electric sup~ 
ply-lines and other works; 

(d) repair, alter or remove the same; 


(e) do all other acts necessary for the 
due supply of energy. 

(2) Nothing contained in sub-section 
(1) shall be deemed to authorise or em- 
power a licensee without the consent of 
the local authority or of the owner or 
occupier concerned, as the case may be, 
to lay down or place any electric supply- 
line, or other work in, through or against 
any building, or on, over or under any 
land not dedicated to public use wherecn, 
wherever or whereunder any electric 
supply-line or work has not already been 
lawfully laid down or placed by such 
licensee: 

Provided that any support of an 
overhead line or any stay or strut requir- 
ed for the sole purpose of securing in 
position any support of an overhead line 
may be fixed on any building or land or, 
having been so fixed, may be altered, not- 
withstanding the objection of the owner 
or occupier of such building or land, i 
the District Magistrate or, in a presidency~ 
town, the Commissioner of Police by. 
order in writing so directs: 

_ Provided, also, that, if af any time 
the owner or occupier of any building or 


Jand on which any such support, stay or, 


strut has been fixed shows sufficient 
cause, the District Magistrate or, in a 
Presidency-town, the Commissioner of 
Police may by order in writing direct 
any such support, stay or strut to be re~ 
- moved or altered, 
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_ should in his opinion be 


A. 1. E. 


(3) When making an order under 
sub-section (2), the District Magistrate or 
the Commissioner of Police, as the case 
may be, shall fix the amount of compen- 
sation or of annual rent, or of both, which 


licensee to the owner or occupier, 

(4) Every order made by a District 
Magistrate or a Commissioner of Police 
under sub-section (2) shall be subject to 
revision by the State Government, 

(5) Nothing contained in sub-section 
(1) shall be deemed to authorise or em- 
power any licensee fo open or break up 
any street not repairable by the Central 
Government or the State Government or 
a local authority, or any railway or tram~ 
way, except such streets, railways or 
tramways (if any), or such parts thereof, 
as he is specially authorised to break up 
by his lines, without the written consent 
of the person by whom the street is re- 
pairable or of the person for time being 
entitled to work the railway or tramway, 
unless with the written consent of the 
State Government: 


Provided that the State Government 
shall not give any such consent as afore~ 
said, until the licensee has given notice— 
by advertisement or otherwise as the 
State Government may direct, and within 
such period as the State Government may 
fix in this behalf, to the person above 
referred to and, until all representations 
or objections received in accordance with 
the notice have been considered by the 
State Government, 


(6) In this section, ‘occupier’ of any 
building or land means a person in law- 
ful occupation of that building or land.” 
Learned counsel for the petitioner con- 
tended that clause (2) applies only in 
those cases where the land is not dedi~ 
cated to public. In the instant case, we 
are concerned with the Jands which are 
dedicated to the public. Therefore clause 
(1) of Section 12 will be applicable and 
for that no consent of the Corporation 
was required before commencing the 
work. 

Section 13 lays down the procedure 
which the licensee will follow for giving 
notice of new works. Sub-clause (3) 
which is relevant for the purpose of this 
case reads as:— 

"(3) Notwithstanding anything in this 
section, the licensee may, in case of emer- 
gency due to the breakdown of an under- 
ground electric supply-line after giving 
notice in writing to the repairing autho- 
rity or the owner, as the case may be, of 
his intention to do so, place an overhead 
line without complying with the provi- 
sions of sub-section (1): 

Provided that such overhead line 
shall be used only until the defect in the 
underground electric supply-line can be 
made good, and in no case (unless with 


paid by the 
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the written consent of the State Govern- 
ment) for a period exceeding six weeks, 
‘and shall be removed as soon as may be 
after such defect is removed.’ 

Section 18 deals with overhead lines, the 
relevant portion of which reads as:— _ 

“(1) Save as provided iin Section 13, 
sub-section (3), nothing in this part skall 
be deemed to authorise or empower a 
licensee to place any overhead line along 
or across any street, railway, tramway, 
canal or waterway unless and until the 
State Government has communicated to 
him a general approval in writing of the 
methods of construction which he pro- 
poses to adopt: 

Provided that the communication of 
such approval shall in no way relieve the 
licensee of his obligations with respect to 
any other consent required by or under 
this Act. i 

(2) Where any overhead line has b2en 
placed or maintained by a licensee in 
breach of the provisions of sub-section (1),, 
the State Government may require the 
licensee forthwith to remove the same, 
or may cause the same to be removed, 
-and recover from the licensee the expen~ 
ses incurred in such removal,” 

12. The learned Advocate-General 
contended that the petitioner has ccm- 
mitted breach of the provisions contained 
under Section i18 of the Electricity Act 
by laying overhead lines. According to 
him, it could have laid underground cahles 
only and that-would have been an autho- 
vised act. Since the petitioner has laid 
overhead ‘line which is not authorBed 
under Section '18, the petitioner has ccm= 
mitted serious breach and on that account 
he. submitted that the Corporation cculd 
have removed the poles under Section 262 
of the Corporation Act. On the other, 
hand, Mr. Chatterji for the  petitiomer, 
submitted that under Section 2 (f) qucted 
above, electric supply line includes over- 
head line as well as underground cable. 
Besides, Section 18 simply lays down cn-< 
dition for laying overhead line and the 
petitioner has fulfilled all the conditions 
mentioned: therein. Respondents. 1 t 4 
in their counter-affidavit have not steted 
that the petitioner has not fulfilled any, 
of the conditions required under f£ec- 
tion 18. In affidavit dated 23-7-68 tney. 
have simply stated:— 
eee that the State Government, under 
Section 18 of the Indian Electricity Act, 
11910, has communicated to the petiticner 
a general approval in writing of methods 
of construction (which obviously includes 
the construction of overhead lines instead 
of underground cables) which the peti- 
tioner proposed to adopt.’ 

In reply to that the petitioner in its affi- 
davit dated 27-7-68 in paragraph 6 clear~ 
ly mentioned that a general approva! in 
writing of the methods of construc-ion 
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The petitioner has never 
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had been obtained from the Senior Elec- 
tric Inspector of the State Gcvernment 
as envisaged under Section 18 of the said 
‘Act. A true copy of the letter received 
in that behalf dated the 24th February, 
1960. together with a copy of the blue 
print of the drawing was-annexed to the 


_affidavit as Annexure 16. The respond- 


ents in paragraph 6 of their counter-affi-~ 
davit dated 5-8-68 replied to that asser- 
tion of the petitioner. They stated that 
laying underground cables was beneficial 
to the public. and they further stated that 
the placing or laying down of the poles, 
which used to support overhead lines, 
could not be done by the petitioner under 
the Act. It could have supplied the line 
only through underground cables. Anne- 
xure 16 filed by the petitioner, according 
to. them covered only a small part of the 
area of respondent No. 1 Mr. Chatterji 
submitted that even assuming that the 
approval was not obtained as provided 
under clause (2) of Section 18 quoted 
above, it was the State Government which 
may require the licensee forthwith to 
remove the same or may cause the same 
to be removed and recover from the 
licensee the expenses incurred in such 
removal. In no case, on that account the 
respondents 1 to 4 would ke entitled to 
remove the poles under Section 262 of 
the Corporation Act. 


13. In my opinion, the contention 
of learned counsel for the petitioner is 
well grounded. From the above asser- 
tions made in the affidavits and counter- 
affidavits by the parties, it is difficult to 
hold that the petitioner had not obtained 
approval of the State Government, res~ 
pondent No. 5. Besides, as mentioned 
above, no counter-affidavit Las been filed 
on behalf of respondent No. 5 making 
any allegation that no approval was ob- 
tained as required under Section !18. Even 
if it was not obtained, it was only the 
State Government which had power 
under clause (2) of Section 18 to remove 
the poles supporting overhead lines. They 
could not have been removed by respond~ 
ents 1 to 4 under Section 262 oz the Cor- 
poration Act. 


14. Mr. Chatterji submitted tha? 
only limited right was given to the Cor« 
poration under the Corporation Act, the 
ownership of those lands was retained by, 
the State Government, as enumerated in 
various sections of Chapter VI of the Cor- 
poration Act. Section 79, which falis 
within that chapter, enumerates various 
properties which vested in the Corpora~ 
tion over which the Corporation has the 
control. They include all street publie 
lamps, lamp-posts ete. Therefore, at= 
cording to him, the Corporation cannot 
traverse beyond the Corporation Acf, 
While summing up, he argued that con- 
sidering from various aspects, the res- - 
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pondents 1 to 4 were not entitled to any 
rent or damages for the lands occupied 
by the poles, which were erected by the 
petitioner for supplying electric energy. 
In order to substantiate his contention, 
he relied on a judgment of B. K. Mukher~ 
jea, J. in Municipal Commr., Barrackpore 
v. Barrackpore Electric Supply Corpora- 
tion Ltd., AIR 1937 Cal 521. . In that case 
the Municipal Commissioner, Barrack~ 
pore, was plaintiff-appellant whereas the 
Barrackpore Electric Supply Corporation 


Ltd. was defendant-respondent. The ap- 


pellant, i.e., the Municipality, had insti- 
tuted a title suit for recovery of a sum of 
Rs. 82/- and odd annas as rent, or in the 
alternative as damages for the use and 
occupation, impleading the Barrackpore 
Electric Supply Corporation Ltd. as de- 
fendant. The defendant company was.a 
licensee under the Electricity Act, which 
was granted a license under the Electri- 
city Act, which was granted a licence to 
supply energy and lay down and place 
electric supply lines for conveyance and 
transmission of energy within specified 
area. The plaintiff’s case was that the 
defendant fixed a number of poles on 
roadside lands of the plaintiff Municipa- 
lity for the purpose of supplying electri- 
cal energy to private persons owning 
houses and mills close to the roads, The 
company was, therefore, in law and 
equity, bound to pay rent or in the alter- 
native damages, for the use and occupa- 
tion of the plaintiff's land. The rent or 
damages were claimed at the rate of 
Re. 1/- per pole per annum which, ac- 
cording to the plaintiff, was the usual 
rate in other municipalities. The defence 
of the Electric Supply Corporation was 
that those poles were fixed on the public 
road which were dedicated to the public 
use and for which no consent of the 
plaintiff was necessary under Section 12 
of the Electricity Act, and as the work 
was erected under statutory authority, no 
. rent or compensation was payable in law. 
Both the courts below had accepted the 
defendant’s contention and had dismissed 
the plaintiff's suit.. : 


15. It may be noticed that the 
facts and circumstances of that case were 
to a large extent similar to those of the 
instant case. His Lordship was dealing 
with Section 12 of the Electricity Act. as 
well as Section 95 of the Bengal Munici- 
pal Act which is more or less in similar 
terms as provided under Section 79 of 
the Patna Municipal Corporation Act. 
Both these sections deal with the vest- 
ing of the property in the local authority. 
His Lordship at page 523 observed:— 

Moos aver wee The Electricity Act, as T 
have already stated, does not authorize 
a licensee to place any work on any pri- 
vate lands without the consent of the 
owner or occupier. This consent may be 
given on such terms regarding payment 


of rent or compensation as the parties 
might agree upon. In exceptional cases 
where fhe licensee can proceed without 
the consent of the owner, provision has 
been made for rent or compensation 
which is to be fixed by the Magistrate or 
the Commissioner of Police. In the case 
of lands dedicated to public use the Legis- 
lature clearly intended that the licensee 
who has been given license apparently 
for the benefit of the public, would be 
able to place its works without the con- 
sent of the authorities who are in charge 
of such lands and without paying any 
compensation for the same. In the inte~ 
rest of the public, if it considers neces- 
sary, the Local Government while grant- 
ing license might insert a term or condi- 
tion in it regarding the payment of rent 
or compensation for the use of such lands 
and in such cases undoubtedly a duty to 
pay rent or compensation will arise. In 
my opinion, it depends entirely upon the 
Local Government to decide as to whe- 


ther the licensee would have to pay for 


the use of lands dedicated to public 
USC... cee wee? 


16. The learned Advocate-General, 
however, submitted that in that case his 
Lordship was not considering any of the 
provisions of the Bengal Municipal Act 
similar to Section 262 of the Patna Muni- 
cipal Corporation Act, nor his Lordship 
had considered the provisions contained 
under Section 18 of the Electricity Act. 
In my view, it is true that those sections 


of the Act did not fall for consideration © 


before his Lordship, but he was consider- 
ing Section 12 of the Electricity Act and 
Section 95 of the Bengal Municipal Act 
which, as mentioned earlier, is similar 
to Section 79 of the Patna Municipal Cor- 
poration Act. Therefore, it cannot be 
denied that the decision of that case has 
certain bearing. on the issues in the in- 
stant case. In State v. Shantilal R. 
Desai, AIR 1958 Bom 510. Mudholkar 


. and Tarkunde, JJ. had the occasion of 


dealing with Sections 12, 13 to 19 and 47 
of the Electricity Act. In that case the 
main question to. be decided was whether 
the electric company had committed an 
offence under Section 47 of the Act for 
failure to give notice as required under 
Section 13 of the Act. In that case the 
decision in AIR 1937 Cal 521 (supra) was 
referred by counsel for the parties. Their 
Lordships did not disapprove the obser- 
vation made in AIR 1937 Cal 521 (supra) 
but they simply distinguished the same 
by observing that Section 13 was not con- 
sidered in that judgment as it did not 
fall for consideration. The Municipality 
did not allege there that no notice was 
given to it under Section 13 (1) nor it 
was clear from the report that no notice 
was given to the Municipality. In the 
instant case also, the contesting respond-= 
ents have not alleged that no notice was 
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given by the petitioner as required under 
Section 13 (1) of the Electricity Act. 


17. Now I briefiy refer to the pro- 
visions contained under Sections 10 ~o 18 
and 19A of the Indian Telegraph Act 
by which additional rights are conferred 
and liabilities imposed upon the petit-oner 
by the State Government in exercise o 
the powers under Secticn 51 of the Elec- 
tricity Act by notification dated 11-8-66 
(Annexure 15). Out of these, only Sec- 
tions 10 and 12 of. the Telegraph Act 
need be perused. The relevant partion 
of Section 10 reads:— 

‘10. The telegraph authority may, 
from time to time, place and maintan a 
telegraph line under, over, along or across, 
and posts in or upon, any immovable 
property: 

Provided that— 

ta except as herdnafter provided, 
the telegraph authority shall not exer- 
cise those powers in respect of any pro- 
perty vested in or under the control or 
management of any local authority, with- 
out the permission of that authority: and 

(d) in the exercise of the pcwers 
conferred by this section, the telegraph 
authority shall do as little damage as 
possible, and, when it has exercised those 
powers in respect of any property ther 
than that referred to in clause (c), shall 
pay full compensation to all persons inte- 
rested for any damage sustained by them 
by reason of the exercise of those 
powers.” 

Section 12 reads:— 

“12. Any permission given by a local 

authority under Section 10. claus (c) 
may be given subject to such reasonable 
conditions as that authority thinks it to 
impose, as to the payment of any ex- 
penses to which the authority will reces- 
sarily be put in consequence of the 2xer- 
cise of the powers conferred by thai sec- 
tion, or as to the time or mode of exe- 
cution of any works, or as to any oather 
thing connected with or relative to any 
work undertaken by the telegraph autho- 
rity under those powers,” 
Nothing has been pointed out on Lehalf 
of the respondents indicating that the 
petitioner has committed any breach of 
the provisions contained under those sec- 
tions. Section 15 of the Telegrapk Act 
related to settlement of disputes between 
telegraph authority and the local artho- 
rity in limited circumstances, and i: has 
already been held by the Supreme Court 
that the provision contained therein is 
not applicable to the facts and circum- 
stances of the case. 


, 18. After close scrutiny of the 
various provisions of the Electricity Act 
and the Telegraph Act, it is clear that 
by fixing poles on the streets or the 
Jands which are under the control af the 
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Patna Municipal Corporation, the peti- 
tioner has not committed any unautho- 
rised act. Evidently, therefore, the con- 
testing respondents could not have remov- 

the poles or in lieu of such removal 
could not have collected any rent for the 
area of lands occupied by the electric 
poles, under Section 262 of the Corpora- 
tion Act. In that view of the matter. I 
am constrained to hold that the demand 
of rent made on behalf of the Patna Mu- 
nicipal Corporation under Annexures H 
and K cannot be sustained. 

19. The learned Advocate-General, 
however, contended that the demand of 
rent may be treated as a demand of com- 
pensation for damages, because the fix- 
ing of poles by the petitioner on the 
streets and the lands in the control of the 
Patna Municipal Corporation, has dimi- 
nished the area of the streets and due to 
the obstruction so caused the Corporation 
has suffered loss. Even in case of rent 


‘suits, in the alternative, even if it is not 


claimed by a plaintiff, the court in suit- 
able cases grants, instead of rent, dama- 
ges. -He referred to Section 19 of the 
Electricity Act which reads as:— 

“19. (1) A licensee shall. in exercise 
of any of the powers conferred by or 
under this Act, cause as little damage, 
detriment and inconvenience as may be, 
and shall make full compensation for any 
damage, detriment or inconvenience caus- 
ed by him or by any one employed by 


(2) Save in the case provided for in 

Section 12, sub-section (3), where any 
difference or dispute arises as to the 
amount or the application of such com- 
pensation, the matter shall be determined 
by arbitration.” 
He submitted that since in the case under 
consideration it may amount to dispute 
regarding compensation for damages be- 
tween the parties, the provisions contain- 
ed under Section 19 quoted above are 
applicable and the writ application filed 
by the petitioner is not maintainable and 
the same has to be determined by arbi- 
tration. He urged that sub-clause (2) 
relates to dispute between the holder of 
land not dedicated to public. whereas 
clause (1) of the said section refers to 
the land dedicated to the public, in the 
instant case under the control of the 
Patna Municipal Corporation. 

20. In my opinion, this contention 
of the learned Advocate-General is also 
not acceptable, because the plaintiff has 
not made out a case that by fixing the 
poles on the streets or on the lands of 
the Corporation, the petitioner has caus- 
ed more damages, detriment and incon- 
venience than what are contemplated 
under sub-clause. (1) of Section 19. The 
area, roughly one square foot, which each 
pole has occupied in my cpinion, is inci- 
dental and inherent in tha very process 
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of fixing the poles. The poles could not 
have been fixed without occupying at 
least that area of the land. If the peti- 
tioner by fixing the poles . would have 
encroached upon more land than what 
was necessary the Corporation ~ could 
have certainly made a grievance and 
would have claimed compensation, and in 
that event alone Section 10 would have 
been attracted. In my_ opinion, Sec- 
tion 19 is applicable only in a limited 
situation when there ïs specific čispute 
between a public authority and the 
licensee that the latter has in exercise of 
any of the powers conferred by or under 
the Electricity Act, had caused more 
damages, detriment and inconvenience 
than that are inherent in the work itself, 
Jt may further be noticed that in the in- 
stant case the Corporation itself invited 
them to fix the poles in order to supply. 
electric line. Therefore, unless the Cor- 
poration makes out a case that more 
damages, detriment and inconvenience 
were caused by the petitioner than what 
were necessary in the course of fixing 
the poles, in my view the claim f the 
contesting respondents for compensation 
for damages also cannot be entertained. 
Therefore, this submission of the learned 
‘Advocate-General also fails. 

21, In the result, the demands for 
rent made by respondents 1 to 4 under. 
Annexures H and K are quashed, and 
they are restrained from making any. 
such demand from the petitionar in 
future as the law stands. The applica- 
tion is, therefore allowed with ccsts of 
Rs. 200/- only. 


MISRA, C. J.:— 22. I agree. 
Writ application allowed. 
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SHAMBHU PRASAD SINGH AND 
B. D. SINGH, JJ. 
Gauri Shankar Mansaria, 
v. Union of India and others, 
Parties. 
Civil Revn. Nos. 233 to 238 of heat 


Petitioner 
Opposite 


D/- 29-8-1970, against order of M 
Mossa, Sub. J., Bhagalpur, D/- 30-11- 
1968. 


(A) Court-fees and Suits Valuations 
—Court-fees Act (1870), Sch. IL, Art. 17 
G) — Income-tax Officer is not a Civil or 
Revenue Court. Therefore, a swit for 
declaration that the assessment order 
passed by Income-tax Officer is illegal and 
null and void is not covered by Art. 17 
(i). AIR 1964 SC 1154 & (1968) 70 ITR 
89 (SC), Rel. on. (Fara 3) 


(B) Court-fees and Suits Valuations 
w- Court-fees Act (1870), S. 7. (iv) (c) — 
‘A relief for declaring assessment order 


DO/EO/B929/71/HGP/P, 





(Prs. 20-22)-[Pr. 1] Gaur? Shankar v. Union of India 


ALB. 
illegal and for restraining Authorities 
from collecting amount of tax is govern~ 
ed by Section 7 (iv} (c). (Para 3} 
(C) Court-fees and Suits Valuations 
— Suits Valuation Act (1887), S. 8 — In 
a suit for declaring assessment order as 
illegal and for restraining Authorities 
from collecting amount of tax, there can: 
not be separate valuation, one for juris- 
diction and another for consequential 
relief — Value of consequential relief can 
be the valuation of entire suit. (Para 4) 
Cases Referred: Chronological Paras 
(1000) 70 ITR 89 (SC), Balwant Singh 
C. Bharupal 3 
aseay ‘ATR 1964 SC 1154 (V 51) =i 
1964 (2) Cri LJ 249, Lalji Haridas 
v. State of Maharashtra 


_ Roy Paras Nath, J. N. P. Verma and 
Arun Kumar Sinha, for Petitioner; Tarke- 
shwar Prasad, Rameshwar Pd. No. Ik, 
Tara Kant Jha. Manindra Nath Verma 
and Surendra Fd. Sinha No, II, for Oppo- 
site Parties, 


ORDER :—~ These six applications 
under Section 115 of the Code of Civil 
Procedure have been filed by the plain- 

He was assessed to pay income-tax 
for different assessment years by the 
Additional Income-tax Officer, Non-Com- 
pany District 11 (1) Calcutta, hereinafter 
referred to as the ‘Income~-tax Officer’, 
For the realisation of the tax six certifi- 
cates were issued against him by the 
Certificate Officer, Bhagalpur. There were 
appeals against the orders passed by the 
Certificate Officer to the Additional Col- 
lector of Bhagalpur, which were also 
dismissed. Then the petitioner preferred 
revisions before the Commissioner, Bha~ 
galpur Division, and after that before the 
Member, Board of Revenue, Bihar, Patna, 
Having failed there, he instituted the six 
suits in the court of the Subordinate 
Judge, Bhagalpur. The reliefs claimed in 
the suits were: 

(a) A declaration that the petitioner. 
was not an assessee and the assessment 
order of the Income-tax Officer was 
illegal, null and void and without juris- 
diction; 


(b) A declaration that the orders 
passed by the Certificate Officer, Bhagal- 
pur, Additional Collector, Bhagalpur, 
Commissioner, Bhagalpur Division, and 
Member. Board of Revenue, were illegal, 
null and void, ultra vires and without 
jurisdiction; 

(c) Permanent injunction against the 
defendants-opposite parties before ` this 
court restraining them from proceeding 
yara S proceedings; and 
In each of the six suits, 
paid only a declaratory court-fee of 
Rs. 22.50. The peripatetic Stamp Re- 
porter took objection to the amount of 
the court-fee paid by the petitioner in 


the petitioner, 


ha 


wn 
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These suits and in his report he pointed 


wout that the suits were for a declaration 


‘with consequential relief and thus ccver-~ 
ed by Section 7 (iv) (c) of the Court-fees 
‘Act, hereinafter referred to as the Act. 
'After hearing the petitioner, the court 
below has accepted the report of the 
peripatetic Stamp Reporter and held that 
ad valorem court-fee is payable on the 
total valuation given by the petitioner. 
It may be stated here that the petitioner 
has valued the suits at the amouncs of 
tax for which he was assessed, and he 
has also valued the relief for injunction 
at Rs, 100-00 in each of the suits. 

2. As the poïnt arising for deci- 
sion in each of the Civil Revision is the 
same, they have been heard together and 
are being disposed of by this conamon 
judgment. 

3. Mr. Roy Paras Nath appearing 
on behalf of the petitioner has contended 
that the suits were governed by Arti- 
cle 17 (1) of Schedule IT to the Act and 
not by Section 7 (iv) (c) of the Act. 
‘Article 17 (1) of Schedule II of the Act 
runs as follows: 

“Plaint or memorandum of appeal in 
each of the following suits. 

(i) To alter or set aside a summary 
decision or order of any of the Civil 
Courts not established by Letters Fatent 
or of any Revenue Court.” 

In this State the amount of court-fee 
payable for such suits is Rs. 22:50. Ac- 
cording to Mr. Roy Paras Nath, the suits 
are merely for setting aside a summary 
decision or order of Revenue Courts and 
therefore, fixed declaratory court-fee of 
Rs, 22.50 paid by the tetitioner in each 
of the suits is sufficient. In our opmion, 
Mr. Roy Paras Nath is not correct in his 
submission. So far relief No. (b) is con- 
cerned, no doubt, it is covered by Arti- 
cle 17 (1) to Schedule II of the Act, but 
the other reliefs-claimed in the suits are 
not covered by that Article, under ~elief 
No. (a) the petitioner wants a declaration 
that he was not an assessee and thə as- 
sessment order of the: Income-tax Cfficer 
was illegal, null and void and  wi-hout 
urisdiction. It is now well settled that 
Income-tax Officer is- not a Civil or Re- 
venue Court. He was never considered 
as a Civil Court. The question whether 
he is Revenue Court: or not stands set af 
rest by two decisions of the Supreme 
Court in Lalji Haridas v. The Stace of 
Maharashtra, AIR 1964 SC 1154 at p. 1160, 
para. 17 and Balwant Singh v. L. C. 
Bharupal, Income-tax Officer, New Delhi, 
(1968) 70 ITR 89 (SC). Thus, a suit for 
a declaration that an assessment order 
of an Income-tax Officer is illegal, null 
and void and without jurisdiction cannot 
be covered by Article 17 (1) to Schedule IT 
of the Act. It is also well settled that 
a relief for injunction is a consequential 
relief and, therefore, reliefs (a) and (c) 
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together make the suits of the plaintiff 
as suits for declaration with consequen- 
tial relief. Thus, these suits are also 
governed, so far as reliefs (a) and (c) 
are concerned, by Section 7 (iv) (c) of 
the Act. In our opinion, the plaintiff is 
liable to pay ad valorem court-fee for 
reliefs (a) and (c) read together under 
Section 7 (iv) (c) of the Act and fixed 
declaratory court-fee for relief (b) under! 
Article 17 (1) to Schedule II of the Act. 


4, It has next been contended by 
Mr. Roy Paras Nath that tae court below 
is wrong in holding that the petitioner 
was liable to pay ad valorem court-fee 
on the total valuation of the suits, Ac~ 
cording to him, under Section 8 of the 
Suits Valuation Act, there could not be 
two valuations, one for the purpose of 
jurisdiction and another for the conse- 
quential relief. The valuation must be 
one and the same. He appears to be cor- 
rect so far this submission is eoncerned, 
He has further submitted that the valua- 
tion for the entire suit in each of the 
suits should be only Rs. 100-00, the value 
of the consequential relief (Relief No, 
(c)). The petitioner has himself given 
two valuations in each of the suit, and 
fn absence of sufficient materials at this 
stage, we are not in a position to say 
which of the two valuations should be 
accepted as the valuation of the suit. 


The court below has not applied it- 
self to this aspect of the matter. We 
leave this matter open with a direction 
to the court below that it should now 
decide the question what should be the ` 
proper valuation of the suits on which 
the petitioner is liable to pay ad valorem 
court-fee. It will also be open to the 
petitioner to amend the valuation given 
by him, if he is so advised. 

5. Subject to the aforesaid obser- 
vation, the applications are dismissed with 
costs with a consolidated hearing fee of 
Rs, 64/- only, 

Applications dismissed, 
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R. J. BAHADUR AND KANHAIYANJI, JJ. 

Bihar State Board of Religious Trust, 
Patna, Appellant v. Harkishun Das and 
another, Respondents, 

A, F. O. D. No. 492 of 1964, D/- 12-8 
1970, from order of G, P. Sharma, Addl, 
Sub, J., Monghyr, D/-~.30-7-1964, 

Vividence Act (1872), S. 17 — 'Admis- 
sion is the best evidence that an opposite 
party can rely upon —— Though it is not 
conclusive, it is decisive of the matter 
unless it is successfully withdrawn or 


proved to þe erroneous. AIR 1960 SC 
100, Foll. (Para 8) 
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Though admission is best evidence 
it is merely a piece of evidence and can 
be explained by direct or circumstantial 
evidence. It is not necessary that expla- 
nation must come in the pleading or from 
the evidence of the person who made it. 
Case law discussed. (Paras 8, 9) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 256 (V 54) = 

1966 Supp SCR 436, Mahant Shri ` 
Srinivas Ramanuj Das v. Surja- ; 
narayan Das EL 
(1967) AIR 1967 SC 341 (V 54) =! 
(1967) 1 TR 1, Basant Singh v. 


Janki Sing 
(1966) AIR 1966 SC 605 (V 53) = | 

(1966) 1 SCR 758, Ambika Prasad , 

Thakur v. Kamal Singh’ 9 
(1960) AIR 1960 SC 100 (V 47) = 

(1960) 1 SCR.773, Narayan Bhag- 

wantrao v. Gopal Vinayak 
(1960) AIR 1960 Bom 153 (V 47) =! 

61 Bom LR 792, D. S. Mohite v. 

S. I. Mohite : 8 
(959) AIR 1959 SC 504 (V. 46) =! 

(1959) Supp (1) SCR 698, Kishori T 

Lal v. Mt. Chaltibai 9 
(1959) AIR 1959 SC 951 (V 46) = 

1959 Supp (2) SCR 583, Ram Saroop 

Dasji v. S. P. Sahi 6,7 
(1957) AIR 1957 SC 133 (V 44) = 

1956 ae 756, Deoki Nandan v. 

Murlid 
(1954) TR 33 Pat 942 = 1955 BLJR 

. Ram Saroop Dasjii v. Bihar 

State Board of Religious Trusts 6 
(1941) AIR 1941 Bom 144 (V 28) = ‘ 

43 Bom LR 232, Ramabai Sriniwas 

v. Govt. of Bombay 
(1938) AIR 1938 PC 195 (V 25) = 

65 Ind App 252, Parma Nand v. 

Nihar Chand - 
(1938) 42 Cal WN 1013, Parmanand 

v. Nihal Chand 

_ J. C. Sinha and L. M. Sharma, for 
Appellant; Messrs. Janardan Sinha and 
Raghubansh Singh, for Respondents. 

BAHADUR, J.:— This is a First 

Appeal by the defendant from the judg- 
ment and decree of the Additional Sub- 
ordinate Judge of Monghyr, who has 
given a decree to the plaintifi-respondent 
No. 1 with the declaration that the pro~- 
perty in the suit was the personal pro- 
perty of the plaintiff and it did not fali 
within the provisions of the Bihar Hindu 
Religious Trusts Act (Bihar Act 1 of 
1951), hereinafter referred to as ‘the Act’. 
The plaintiff's case is that he is the Chela 
of Kesho Dass of Mahalla Chakdewan 
Motaluke Budhouli, Sheikhpura, in the 
district of Monghyr. The properties 
described at the foot of the plaint are his 
personal properties and are not endowed 
properties; as such, the Thakurbari, 
known as Sangat, has no title in it and 
the properties in the suit are, therefore, 
not hit by the provisions of the Act. 
Consequently, the Bihar State Religious 
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.Kesho Das succeeded in his 
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Trust Board, hereinafter referred to as 
‘the Board’, has no right to interfere with 
the same. The facts as disclosed in the 
plaint are as follows: One Seba Das was 
a Nanaksahi Fakir, who had a Gola busi- 
ness at Lakhisarai and he had earned 
sufficient amount from the said business 
as also from distributing medicines for 
various diseases. He had thus acquired 
substantial properties from his own earn-+ 
ing which were his personal properties. 
Seba Das established his own private 
temple or Thakurbari at Sheikhpura, 
which came to be known as ‘Sangat 
Chakdewan’. 


Seba Das met the expenses of the 
Sangat from the income from his per- 
sonal properties. The properties acquir~ 
ed by Seba Das were also recorded in 
the Survey. On the death of Seba Das 
his properties devolved on his disciple 
Kesho Das, who came in possession of 
the properties which were left by Seba 
Das. The plaintiff being the disciple of 
properties, 
According to the plaintiff, the Bihar Hindu 
Religious Trusts Act was enacted for 
looking after the management of the en~ 
dowed properties, which were the: pro- 
perties in the nature of public trust. The 
Board issued a notice to the plaintiff to 
declare the extent and nature of the pro~ 
perties belonging to the said Thakur- 
bari. The plaintiff filed a petition before 
the Board that the properties were hi 
personal properties and Thakurbari had 
no properties of its own. The said peti- 
tion was rejected by the Board'and as a 
shadow had been cast over the title of the 
plaintiff, he instituted the present suit for 
a declaration that the properties in suit 
were his personal properties and the 
Board had no right to interfere with the 
management of those properties as the 
provisions of the Act were not at all 
attracted, 


2. The defence of the Board, who 
was the main defendant, namely, defend- 
ant No. 1, was that the suit was not main« 
tainable and the court had no jurisdiction. 
Its case, as disclosed in the written state- 
ment, was that the defendant has learnt 
on enquiry that the Asthal of the temple 
was open to public for worship and was 
always maintained by publice charity, 
donations and offerings, Whatever the 
properties were acquired for the Asthal 
before and after the Survey were out of 
the offerings and donations received from 
the public. The properties in the hands 
of Seba Das and Kesho Dass were not 
their personal properties nor were they 
ever acquired by their personal fund or 
fncome, Further, its case was that the 
plaintiff on having received the notice to 
declare the extent and nature of the pro~ 
perties belonging to the Math or Sangat 
duly filed returns to the Board from the 
year 1951 to 1957-58 and did not claim 
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-the properties to be his personal prcper- 
ties. As the Thakurbari was a public 
property and was endowed by the public 
for the use of the public, the Act was 
applicable. There was written statement 
also by the State of Bihar (defendant No, 
2) on the same line. 


3. The learned .Subordinate Judge, 
who heard the suit, came to the follow- 
ing main conclusions: 

(a) The returns for the years 1951-52 
to 1957-58, Exts. A to A(7), were filed by 
the plaintiff in haste and without know- 
ing the legal position; and in any case the 
admission in those returns could be stown 
to be wrong and, therefore, were not 
binding for the plaintiff for all time in 
view of the plaintiff’s case that they were 
filed without ascertaining the correct 
legal position and right of the Board. 
Undoubtedly, the returns were filed but 
the plaintiff was not bound by those re- 
turns and it was open to him to question 
the jurisdiction of the Board: 

(b) The evidence adduced by both 


sides—-oral and documentary showed that. 


the defendant had failed to establish that 
the properties in the suit appertained to 
public trust or that the Sangat was a 
public temple or that the properties in 
suit were public trust properties or were 
endowed properties; an 

(c) The plaintiff had succeedec in 
establishing that the properties in suit did 
not belong to any deity or to any public 
trust but they were his personal prcper- 
ties to which the provisions of the Act 
did ra apply. 


4, ©- Mr. J. C. Sinha, appearing on 
behalf of the appellant, has, in the first 
Place, urged that the trial court having 
held that the returns were in fact filed by 


the plaintiff, it was in error in taking the: 


view that the plaintiff was not bound by 
his own statement which amounted tc ad- 
mission, Learned counsel’s contention is 
that there is not a word about the filing 
of these returns in the plaint and there 
is no explanation either in his evidence or 
in the plaint; as such, in view of the ad- 
mission the onus to prove that the pro- 
perties in question were his personal pro- 
perties was on the plaintiff. A 
Sinha conceded that for the aforesaid ad- 
missiori the onus was clearly on the de- 
fendant. 


5. On-behalf of the respondent Mr. 
Janardan Sinha contended that the state- 


ments in the returns did not amourt to 


any admission at all either in-law œ in 
fact. His further contention is that 2ven 
if the statements are taken to be admis- 
sion, then it was clearly explained by a 
subsequent petition (Ext. B/1) filed before 
the Board. 

6. We have Iooked into the re- 
furns, which are Exts. A to A(7). There 
appeared to be misconception in the mind 
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of Mr. J. C. Sinha as he thought that 
they were filed for different year on dif- 
ferent dates. When his attention was 
drawn to the returns that they were all 
filed on the same date, namely, on the 
16th December, 1958, he did not dispute 
this position. The returns are for the 
years 1951-52, 1952-53, 1954-55, 1955-56, 
1956-57 and 1957-58. We have been 
shown certain statements made in 
these returns. For instance, Ext. A in 
respect of the year 1957-58 in column No. 
6 the statement is: “Mahanth is appointed 
by means of Chader giving ceremony”. 
In the column meant. for the object of 
trust the statement is: “‘Pooja-path, rag- 
bhop, ete.” In the column meant for 
movable and immovable properties of the 
trust, the statement is: “About 30 bighas 
(of land). This Sanghat had zamindari- 
income which vested in the State.” Fur- 
ther, the declaration in the return was 
stated to be true and correct to the infor- 
mation of the declarant, namely, Hari- 
kishun Dass, who had signed by his own 
pen, On these statements we are asked 
to hold by the appellant that the onus 
was clearly on the plaintiff anc as it was 
aot Pai the suit ougkt to have 
ed. 


The argument raised on behalf of the 
plaintiff is that the returns for all the 
years were filed on the 16th December, 
1958, as on that date the law, as under- 
stood by the plaintiff and every body else, 
was that all trusts—whether public or 
private—had to file returns to the Board 
and, therefore, the returns were accord- 
ingly filed. Soon after it was realised 
that the position was not quite certain in 
law and a petition was filed on behalf of 
the plaintiff to the Board on the 4th Feb- 
ruary, 1959, which is Ext. B(1). Therein 
it was clearly stated that he had sent the 
accounts in haste without thinking over 
the matter and when he thought over the 
matter he learned that he had submitted 
the accounts out of mistake and he ought 
not to have submitted them because the 
properties were his personal properties 
and he prayed that the notice may be 
withdrawn. Up to this time there was 
judgment of the Patna High Court in the 
case of Ram Saroop Dasji v. Bihar State 
Board of Religious Trusts; ILR 33 Pat 
942, but on the 15th April, 1959, the 
Supreme Court set aside tha judgment of 
the Patna High Court and allowed the 
appeal of the Mahant, which is reported 
in AIR 1959 SC 951, wherein it was held 
that the Act and its provisions did not 
apply to private religious trusts. It also 
set out distinctions between public and 
private trust or endowment. 

On the footing of this decision it is 
contended on behalf of the plaintiff that 
the returns filed before the Board without 
knowing the correct legal position, which 
was resolved later on by the aforesaid 
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Supreme Court decision, could not be uti- 
lised by the appellant, namely, the de~ 
fendant, to show.that the plaintiff was 
bound by his own admission and that the 
onus was, therefore, on the plaintiff to 
prove his case. It has therefore to be 
seen on whom the burden lay to prove 
whether it was. public or private endow- 
ment. Certain tests have been laid down 
by various Courts in India, the Privy 
Council and later by the Supreme Court, 
Some cases which have been placed be- 
fore us may be briefly noticed, 

7. Before I take up the cases, if 
will be relevant to mention that Mr. J. C. 
Sinha contended that the statements in 
‘the returns mentioned earlier show un- 
mistakably that the Sangat in question 
had all the traits of its being a public 
trust and that it was public endowment, 
and as such, there was no escape for the 
plaintiff from the provisions of the Act. 
In Parma Nand v. Nihal Chand, AIR 1938 
PC 195. it was said that the fact that the 
properties had descended from guru (reli~ 
gious preceptor} to chela (religious dis- 
ciple) did not necessarily lead to the con- 
clusion that a property, when acquired 
by a mahant, lost its secular character 
and partook its religious character, When 
a person entered the Udasi order, he 
severed his connexion with the members 
of his natural family. It followed that 
neither he nor his natural relative could 
succeed to the property held by the other. 
‘There was however no reason for holding 
that an Udasi could not acquire private 
property with his own money or by his 
own. exertions, 


If he did acquire private sion it 
could not be inherited by his natural rela- 
tives, but passed on his death to his spi- 
ritual heir including his chela who was 
recognised as his spiritual son. The des- 
cent of the property from a guru to his 
chela did not warrant the presumption 
that it was religious property. To consti- 
tute a trust “created or existing for a 
public purpose of a charitable or religious 
nature” the author or authors of the trust 
must be ascertained, and the intention to 
create a trust must be indicated by words 
or acts with reasonable certainty. More- 
over the purpose of the trust, the trust 
property and the beneficiaries must be 
Indicated so as to enable the Court to ad- 
minister the trust if required, In 
present case there is no document to as- 
certain the nature of the trust or the en- 
dowment and, therefore, it is conceded by 
counsel for both the parties that we will 
have to look into the oral testimony of 
the witnesses to find out the true scope 
and nature of the present Sangat. In 
Ram Saroop Dasji’s case, AIR 1959 SC 
951 it was observed that the essential dis- 
tinction in Hindu law between religious 
endowments which were public and those 
which were private was that in a public 
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trust the beneficial interest was vested in 
an uncertain and fluctuating body of per= 
sons, either the public at large or some 
considerable portion of it answering a par: 
ticular description; in a private trust the 
beneficiaries were definite and ascertain- 
ed individuals or who within a definite 
time could be definitely ascertained, 


It was further observed that the fact 
that the uncertain and fluctuating body, 
of persons was a section of the public 
following a particular religious faith or 
was only a sect of persons of a certain 
religious persuasion would not make any, 
difference in the matter and would not 
make the trust a private trust. Their 
Lordships then quoted a passage from the 
Tagore Law Lectures on Hindu Law of 
Religious and Charitable Trusts by Dr, 
Mukherjea (1952 Edition, pp. 392-396), 

“In English law charitable trusts are 

synonymous with public trusts and what 
ïs called religious trust is only a form of 
charitable trust. The beneficiaries in a 
charitable trust being the general public 
or a section of the same and not a deter- 
minate body of individuals, the remedies 
for- enforcement of charitable ‘trust are 
somewhat different from those which can 
be availed of by beneficiaries in a private 
trust. In English law the Crown as 
‘parens patriae’ is the constitutional pro« 
tector of all property subject to charitable 
trusts, such trusts being essentially mat- 
ters of public concern ...... ... One funda~ 
mental distinction between English and. 
Indian law lies in the fact that there can 
be religious trust of a private character 
under Hindu law which is not possible in 
English law.” 
Similar view was expressed in the case 
of Deoki Nandan v. Murlidhar, AIR 1957 
SC 133. It is not necessary to refer to 
other case for the approach of the ques- 
tion, namely, what are the requirements 
to be looked into in order to find whether 
a certain endowment or trust is of public 
or private character, 

8. We will examine the oral evī=. 
dence hereafter but the submission of Mr, 
J. C. Sinha that the statements in the re- 
turns amounted to admission and, there- 
fore, the onus was on the plaintiff has to 
be dealt with at this place, The point 
raised by Mr. J. C. Sinha is clearly with- 
out substance. The onus was undoubted- 
ly on the defendant to prove that the 
properties in question were held for pub- 
lic purpose and Mr. J. C. Sinha has nof 
been able to show us either in law or on 
fact that such onus has been discharged, 
Of course, when evidence has been ad- 
duced by both-sides the onus became 
merely academic and the matter had to 
be decided one way or the other on the 
evidence adduced in the case. Although 
it is conceded that the question of burden 
of proving has lost its importance in view 
of the fact that both sides led evidence, 
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Jet me at this stage dispose of the first 
point taken by Mr. J. C. Sinha. 

Undoubtedly, the admission is the best 
evidence that an opposite party can rely 
upon and though it is nct conclusive, yet 
it would be decisive of the matter unless 
it were successfully withdrawn or proved 
to be erroneous, (See fcr instance Nara- 
yan Bhagwantrao v. Gopal Vinayak, AIR 
1960 SC 100). Mr. J. C. Sinha contends 
that it should have been proved to be 
erroneous either in the plaint or on the 
evidence by the plaintiff himself as he 
was the person who had made the sate- 
ment in the return which was clearly 
an admission. Not having done this it 
was not open to the plaintiff now to con- 
tend that no importance should be at- 
tached to the admission. There can be no 
doubt that an admission is merely a piece 
of evidence, though it is. best eviflence; 
but it can at the same time be explained 
by direct or circumstantial evidence. 
Mr. J. C. Sinha was urable to show us 
any case where his point that the expla- 
nation must come from the plaint or irom 
the evidence of the person who made the 
admission alone finds support. 


He has contended that the learned 
Subordinate Judge was wrong in taking 
the view on the question of admission as 
he was misled by a decision of the Eom- 
bay High Court in the case of Rar abai 
Shriniwas v. Government of Bombay, 
AIR 1941 Bom 144. In that case it was 
held that an admission by a party in 
pleading in one suit was not binding on 
him in another suit. In other words, a 
party was not bound by his admissicn in 
his pleading except for the purpose oz the 
suit in which the pleading was deliv2red. 
Our attention has been drawn to the 
case of Basan Singh v., Janki Singh, AIR 
1967 SC 341, wherein the decision in 
AIR 1941 Bom 144 was explained aprrov- 
Ing the decision in D. S. Mohite v. S. I. 
Mohite, AIR 1960 Bom 153. It was laid 
down that an admission made by a party 
in a plaint signed and verified by him 
in a prior suit may be used as evicence 
against him in other suits. Their Lord- 
ships however added that in other suits 
that admission could not be regarded as 
conclusive and it was open to the party 
to show that it was not true. Mr. J. C. 
Sinha’s contention is that neither in the 
plaint nor in the evidence of P.W. 1 it 
‘was so shown to be wrong. 


9. Mr. Janardan Sinha on the 
other hand has contended that the re- 
turns undoubtedly show Mahanth’s signa- 
tures but it has to be borne in mind that 
they were all filed on the same date, 
namely, 16th December, 1958, for the 
reason that he was under threat of pro- 
secution by the Board. We have been 
shown certain orders, which are on the 
record—marked Ext, E, taken from the 
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order-sheet of the Board in respect of the 
plaintiff's matter. It appears that on the 
30th October, 1958, there is a note in the 
order-sheet on the application of Hari- 
kishun Dass filed through his Karparda{ 
Bhagirath Pandey to furnish returns from 
1951-52 to 1957-58. This is the third time 
petition. He may be allowed prosecution 
will be filed, 


“Allowed this till 16-12-58. If he 

fails to furnish Returns on 16-12-58, as 
directed, he will be prosecuted.” 
It is said that all the returns were filed 
by Bhagirath Pandey and were merely 
signed by the plaintiff, Those returns do 
not show that there is any statement to 
the effect that it was a public trust and 
in view of the earlier petition, Ext. B(1) 
that it was filed in haste ard by mistake, 
that it was clearly explained by the said 
petition. In my opinion, the point taken 
on behalf of the plaintiff is correct that 
it is not necessary that the explanation 
must come in the pleading or in the evi- 
dence of the plaintiff alone on the ground 
that admission is only piece of evidence 
though said to be the best evidence. It 
can, however, be explained and said to 
be wrong. It has been held in Kishori 
Lal v. Mt. Chaltibai, AIR 1959 SC 504, 
that admissions are not conclusive, and 
unless they constitute estopvel, the maker 
is at liberty to prove that they are mis- 
taken or are untrue. Relving on the 
case AIR 1960 SC 100, Mr. Janardan 
Sinha has also urged that the plaintiff 
has satisfactorily shown that the admis- 
sion made by him was-erreneous and did 
not require any further proof. 


_ On the aforesaid authority if has 
been lastly urged that the decision of this 
case will not depend upon the admission,, 
which is really not an admission at all, 
and even if it could be said to be so, 
it has very weak evidentiary value when 
it is considered along with the other evi- 
dence. This submission finds support in 
Ambika Prasad Thakur v. Kamal Singh, 
(1966) 1 SCR 758 = (AIR 1966 SC 605), 
where their Lordships had occasion to 
deal with an admission of pne of the de- 
fendants, who was interested in the suc- 
cess of the suit and, therefore, it became 
necessary for him to make an admission, 
and it was held that the admission ap- 
peared to have been made under some 
Suspicious circumstances at the end of the 
trial and in any case the admission had 
weak evidentiary value. For these rea- 
sons I am of opinion that the point taken 
by Mr. J. C. Sinha is without substance 
and_ must be rejected. It is, therefore, 
obvious that we -will have to lock into! 
the evidence adduced by both sides. 


10. Twenty witnesses 
mined on behalf of the 
port of his case. 


S Were. Cra 
: plaintiff in sup- 
Certain witnesses. are 


merely formal, who have proved certain 
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documents. I shall deal with those whose 
testimonies are relevant for the present 
purpose. Ramdhari Lal Verma (P.W. 3), 
who was aged about 70 years, was a pri- 
vate tutor and he coached students in the 
house of the plaintiff. His testimony is 
to the effect that all the properties were 
acquired as personal properties either by 
the plaintiff or by his ancestor by earn- 
ing from distribution of medicines. He 
has stated that these were not public or 
trust properties and the public had no 
concern with them. He has further stat- 
ed that nobody made any offering and 
the idols of Lord Krishna 
Saheb in the house were worshipped by 
the plaintiff and the public had no con- 
cern at all. It was elicited from him in 
cross-examination that whenever katha 
was recited in the Math, people gathered. 
Ram Prasad Sah (P.W. 4) comes from the 
same village, Sheikhpura, and has stated 
that the properties were acquired by the 
plaintiff and by his ancestors by earning 


and not out of any offering. He accepted ` 


that there were idols of Lord Krishna, 
Shaligram and Hanuman in the house 
but he asserted that no offering was made 
by public. In cross-examination he ad- 
mitted that he had taken prasad and 
charnamrit on the occasion of festivals, 


He further stated that invitees only 
went there. Wasir Yadav (P.W. 5) is 
also resident of the same village. He is 
80 years old. The lands of the plaintiff 
are near his lands, which are khas or 
personal properties; It was elicited from 

in cross-examination that he was 
Udasi Vaisnav. He had gone inside the 
temple for milching cow. Mauzi Yadav 
(P.W. 6) has also stated that the proper- 
ties in question were the personal pro- 
perties of the Mahanth and not public 
properties and no member of the public 
came for worship. He further stated that 
the plaintiff distributed medicine and 
herbs. He was unable to say when the 
plaintiff purchased any property. He has 
been seeing the temple and“ the -lands 
ever since he attained hosh. Bhatto Sah 
(P.W. 7) is the Patwari of Hussainabad. 
He has stated that all the lands were the 
personal properties of the plaintiff. and 
not public properties. He has proved 
certain receipts, which do not show the 
name of any deity or of the plaintiff as 
Sebait. Similar is the evidence of Ragho 
Sao (P.W. 8). Rameshwar Mahto (P.W. 9) 
and Kesho Mandal (P.W. 10). P.W. 8 
stated in cross-examination that he never 


went to the Sangat on any festival and 


there was no public gathering while 


P.W. 9 had no occasion to go ‘inside the ` 


Sangat or the house of the plaintiff. Ac- 
cording to Banwari Pandey (P.W. 11), the 
properties were the personal properties of 
the plaintiff and that no member of the 
public came and made offering or did any 
puja-path there. He stated that the 


and Granth | 


‘disclosed in the evidence 
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plaintiff's house was not known as 
‘Sangat’. 

Faudi Yadav (P.W. 2) had also depos- 
ed on similar lines as the other witnesses. 
It appears from his evidence that he knew 
Chakdewan Sangat whose Malik was the 
plaintiff and before him Kesho Das was 
the Malik. The properties were of the 
Sangat but the plaintiff looked after those 
properties. Lastly the plaintif himself 
was examined as P.W. 13. The substance 
of his evidence is that all the lands in the 
suit were his personal properties. There 
was idol which he had installed for wor- 
shipping and public had absolutely no 
concern with it. The house in which he 
lived was not a public temple but was 
meant for his residence. He denied to 
have submitted any return to the Board. 
Further, no part of the properties was 
gifteđ or dedicated by any member of the 
public. It was elicited from him in cross- 
examination that he was never married 
nor was his Guru Kesho Das. Since he 
became disciple he was Vairagi. He be~ 
longed to Nanaksahi Panth but was un- 
able to say whether he was Fakir. The 
entry in the Khatian was correct and 
his Guru Kesho Das was recorded as 
Fakir therein. He was not however call- 
ed ‘Fakir’. His house was known as 
‘Sangat’ Chakdean at the. Sheikhpura. 
He denied that he was called Mahanth, 
Bhagirath Pandey did pairvi in his case 
and he denied to have filed any return or 
obtained time from the Board. He also 
denied that he had mentioned in the re~ 
turn that Mahanth was installed by giy- 
ing customary chadar. He further as- 


‘serted that he did not maintain any ac- 


count of expenses. 


__ ib On the evidence of the afore~ 
said witnesses the contention on behalf 
of the appellant is that the cumulative 
effect of their testimony must lead to the 
only inference that it was a case of public 
trust and the plea of the plaintiff could 
not be sustained. It is difficult to accept 
this contention as correct as the facts 
of these wit- 
nesses do not conclusively show that it 
was a case of public trust, even though 
it had shown that Kesho Das was a Ma- 
hanth and the plaintiff was his disciple, 
That by itstlf would not make it a public 
trust. The learned. Subordinate Judge 
took the view, relying on the case of 
Parmanand v. Nihal Chand, 42 Cal WN 
1013, that mere acquisition by Mahanth 
of a property did not lose its secular cha- 
racter and assumed religious one. The 
descent of a property from Guru to Chela 
did not warrant the presumption that it 
was religious property. It was further 
observed that the defendants had to prove 
affirmatively that a trust of a public cha- 
racter was imposed upon the property. 
There is also an observation in the afore~ 
said case that there was no reason. for 
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private properties with his own meney. 
or by his own exertion. If he did acquire 
privately, it could not be inherited by his 
natural -relatives but passed on his dz2ath 
to his spiritual heir including his Cheia. 


As I have already stated in the ear- 


Hier part of the judgment, in the instané - 


case there is no documentary or oral evi~ 
dence in support of the fact that the ro- 
perties were expressly dedicated for the 
use and benefit of the public. The true 
test has also been laid down in Manant 
Shri Srinivas Ramanuj Das v. Surjanara- 
yan Das, AIR 1967 SC 256. On a review 
of the evidence of the aforesaid witnesses 
I am in agreement with the view of the 
learned Subordinate Judge that it cannot 
be said that on the evidence of the wit- 
nesses for the plaintiff it has been shown 
that the properties in the suit were public 
properties. I 


the properties were his private properties 
and could not be said to be public trust 
properties. 


12. Turning to the evidence led on 
behalf of the defendants, the Inspector of 
the Board has been examined as D.W. L 
According to him, Sangat and temple 
were public and it was nobody’s private 
or personal property. Public went there 
for worship and made offerings. He also 
proved the returns filed by the plairtiff, 
Exts. A series. It has been elicited from 
him in cross-examination that he had 
visited the Sangat only once of whick. he 
did not remember the date. Curiously, it 
was 1961 after the suit was filed and -hat 
was also in connection with certain en- 
quiry. D.W. 2 is merely a formal wit- 
ness, who has been examined to prove 
certain documents. He is a peon of the 
Board. D.W. 3 is also a formal: witness 
and he has proved certain documents. 
D.W. 4, is a vegetable vendor of Shekh- 
pura, According to him, Sangat is com- 
ing since 100 years or so, though he is 
only 30 years old. Festivals, suck as 
Janmastami and Dasahra were held there 
and public made offerings and the Sangat 
was run from the income of those offer- 
ings. In cross-examination he stated “hat 
en went to the Sangat for Darsan almost 

y. 


He denied to have any proceeding 
under Section 107 of the Criminal Proce- 
dure Code against him but we were shown 
from a notice issued by the Subdivisional 
Officer. Monghyr Sadar, dated the i3th 
November, 1963, Ext. 13(a), that he was 
one of the persons on whom notice for a 
proceeding under Section 107 of the Cri- 
minal Procedure Code had in fact keen 
issued and the proceeding had been start- 
ed at the instance of the present plaintiff. 
It will be convenient to notice here the 
evidence of Ramdhani Chaudhary (C.W. 
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holding that a Udasi could not accuire 


think, there is: ample evi- 
‘dence of reliable character to show that 
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6), whose evidence is that the Sangat was 
in existence since the time af his ancestor. 
He too is 30 years old and is also one of 
the persons against whom the proceeding 
under Section 107 of the Criminal Proce- 
dure Code had been started. He frankly 
admitted that. there was a proceeding 
against him as also against Kashi Dusadh 
(D.W. 4) and that he had ir fact come to 
court in connection with the pairvi of. the 
aforesaid 107 case. It is said that the 
reason given by the witness for coming 
to court is obviously false, as on the date 
of his examination in court there was no 
necessity for making a pairvi in the 107 
case as no date was fixed. 

Curiously, this witness also said that 
he attained his hosh only en years ago 
namely, at the age of 20. There can be 
no doubt that these witnesses have been 
somehow caught hold of to depose in 
favour of the Board and obviously they 
are persons who are neither competent 
nor such as would inspire confidence. 
Sitaram Prasad (D.W. 5) is a coolie in a 
gola of grains in the same village, Sheikh- 
pura.. He knew the Sangat as also the 
Plaintiff, who was the Mahanth but he 
said that he had never gone there. In 
cross-examination he stated that Dusadhs 
did not go there. It has been rightly 
urged on behalf of the plaintiff-respond- 
ent that on his own admission that he 
never visited the Sangat, he is obviously 
incompetent to depose any fact. Rame- 
shwar Chaudhary (D.W. 7) is a tailor by 
profession and comes from the same vil- 
lage, Sheikhpura. According to him, 
public visited the Sangat for worshipping 
where there were several icols and festi- 
vals were also observed there. He fur- 
ther stated that the properties were nei- 
ther private nor personal belonging to 
the Mahanth. He was unable to say the 
boundary of the Sangat. He has stated 
various facts, which would obviously 
show that he has been brought as a wit- 
ness to make only false statements, as in 
spite of the fact that he did not know 
how much lands the plaintiff had, yet he’ 
knew that the Mahanth had purchased 
them and realised rent on behalf of 
public. ' 


Rameshwar Mishra (D.W. @) has also 
supported the defendants case that the 
public made offerings. His cross-exami- 
nation would show that he had visited 
the Sangat only twice but he did not 
know the boundary of the Sangat nor did 
he know how many Mahallas there were 
in Sheikhpura. He had no talk with the 
plaintiff. He- had not received any sum- 
mons to depose, yet he was examined to 
support the defendants’ case. Mani Mo- 
han Das (D.W. 9) is a Karpardaj of ano- 
ther public trust at Monghyr. He claims 
to have gone to Sheikhpura and had seen 
the Sangat where he had oceasion to stay. 
He knew the -plaintif who was the 
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Mahanth and there were various idols 
and the public went there for worship 
and made offerings. He himself made an 
offering of four annas when he had gone 
there in connection with his duty, i.e., 
May, 1963. He admitted in cross-exami- 
nation that he had been to the Sangat 
only once, even though he had gone to 
Sheikhpura many times. He had no pre~ 
vious acquaintance with the Mahanth, 


He knew the Inspector of the Board, 


Lalit Babu, who was present at the time -~ 


of his deposition outside the court room. 
He used to visit his place for auditing his 
aeeount and denied that he had deposed 
in the case at his instance. Bibhuti Bhu- 
shan Sinha (D.W. 10) had also made of- 
ferings and had seen people making of- 
ferings in the temple of the Sangat. He 
is a pleader’s clerk at Monghyr and it has 
been elicited from him in cross-examina- 
tion that his licence was once cancelled 
His son-in-law was then the clerk in the 
Block Development Officer’s office at 
Sheikhpura and, therefore, he had gone 
to visit Sheikhpura. He too had received 
no summons. 


13. Lalit Kumar Sinha DW. tT) 
is the Inspector of the Board, who had 
submitted a report in connection with this 
case ‘as he was deputed to collect oral and 
documentary evidence. The report is 
marked Ext. D. He had contacted the 
local people, some Congressmen and also 
the Block Development Officer and local 
karamchari during his enquiry. None of 
these people, whom he had contacted, has 
been examined in the present case and 
there is no explanation for their non-exa- 
mination, especially when such persons, 
like vegetable vendors, tailor, coolié, 
toddy seller and Karpardaj have been 
examined. If some respectable or. res- 
ponsible persons had been examined to 
support the defendants’ case, the evidence 
of those persons would certainly have tn- 
spired confidence, but, as it is the testi- 
mony of the witnesses examined on behalf 
of the defendants appear to be quite 
worthless on merit. 


14, Hingan Singh (D.W. 12) is a 
hotel keeper in Sheikhpura. He supports 
the defendants’ case but curiously in 
cross-examination he admitted that he 
had received no summons and had been 
called to depose by the Chaprasi. Unit 
Yadav (D.W. 13) worked in a mill 
the same village. He supports the de- 
fendants’ case but curiously in cross-exa- 
mination he had admitted that he too had 
received no summons. He. came there 
when he learnt that there was interfer- 
ence in the worship of the temple. Ac- 
cording to. him, all the five or six temples 
in Sheikhpura were public temples. He 
was unable to say the boundary of the 
Sangat, Kedarnath (D.W. 14) had occasion 
te go to Sheikhpura as he was married 
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there. He had seen the Sangat whose 
Mahanth was the plaintiff. He had visit- 
ed the Sangat 3 or 4 times, which was 
open to public for worship without. any 
hindrance. ` He frankly admitted in eross- 
examination that as he had a talk with 
the Chaprasi of the Board, he had. come to 
depose. Jogesh Chandra Ghose (D.W. 15) 
is a Life Insurance agent and had visited 
Sheikhpura about 20 times. He was un- 
able to say the name of the Mahalla in 
which the Sangat was Iocated. He had 
gone to the Sangat alone and had been 
there for 5 to 7 hours. He was unable 
to name any person who visited in. his 
presence. 

He claims to have acquaintance with 
the plaintiff. Ayodhya Das (D.W. 16 
described himself to be a Sadhu. He had 
gone to the Sangat and knew the plaintiff 
and had stayed there as Sadhus were 
given hospitality and bidai. The public 
made offerings and had access there for 


worship. He admitted in cross-examina-~. 
tion that a Chaprasi of Patna brought 
him to depose about the facts. He was 


unable #o name the Mahalla in which the 
Sangat was situated. The trial Judge, 
who had the advantage of hearing the 
witness and seeing his) demeanour, has 
observed in his’ evidence that he appear- 
ed to be a wandering beggar and was 
picked up on the road. He had betel 
leaves in his mouth which he admitted in 
cross-examination as having’ been given 
by some one. The witness did not im- 
press the learned Judge and appeared to 
have been merely picked up to support 
the defendants’ case. Daya Singh (D.W. 
17) is obviously an out-sider as: his: house 
is away from village Sheikhpura. He 
too supported the defendants’ case in sub- 
stance but curiously he had not. received 
any summons to depose. He did not 
know how many Mohallas there were in 
Sheikhpura. Hari Sao (D.W. 18) is: a gold 
and silver dealer of Sheikhpura and he 
knew the Sangat as also the plaintiff. 

He too admitted that he had received 
no Summons and the Inspector’s peon of 
the Board had called him to depose. 
Badri Ram (D.W. 19) and Sita Ram (D.W. 
20) have also been examined to support 
the defendants’ case. D.W. 19 is a tea 
shop keeper. He had received no sum- 
mons. D.W. 20 was serving in a mill and 
said that the income to. the Sangat from 
offering’ was substantial, yet he was un- 
able to say what was the income. He ad- 

mitted that he had no concern. with the 
affairs of the Sangat. He was unable to 
substantiate his claim that he was in. the 
service of a mill. Dasrath Mahto (D.W. 
21) comes from ‘another village named 
Sundarpur but he had. seen the Sangat of 
Sheikhpura. It was elicited from him. tw 
cross-examination that he knew Raghu- 
nandan Babu of Sundarpore, who. is D.W. 
1 (Inspector of the Board). He did. not 
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know that Raghunandan Babu was the 
Inspector of the Board. He did not know 
the names of all the Mahallas of Sheikh- 
pura. Bhunesar Mahto (D.W. 22) also 
comes from Sundarpur. He denied that 
he knew Raghunandan Babu (D.W. 2). 

Tt has been urged that both D.Ws. 21 
and 22 come from the same place and 
even though D.W. 22 had pretended not 
to know Raghunandan Babu, yet it was 
admitted by D.W. 21 that he knew him 
who was the Inspector of the Bcard. 
Umakant Jha (D.W. 23) is a cook and he 
had been to Sheikhpura and had seen 
Sangat. He had worshipped and made 
offering, which was open to the pudlic. 
He admitted that he had received no sum- 
mons and he had met the peon of the 
Board, who had asked him to depose and 
he had agreed to do so. He denied having 
known the plaintiff as also that he want- 
ed to be employed under him but he was 
not so employed. : 

15. This is all the oral evidence on 
behalf of the defendants. It has heen 
rightly urged by Mr. Janardan Sinha that 
the entire evidence adduced on behalf of 
the defendants either taken individually 
or collectively did not prove anything 
much less the requirements to show that 
the properties of the Sangat were in the 
nature of public trust or a public- temple, 
which were endowed properties, and were 


not of personal character as claimed by 


the plaintiff. I have no hesitation in 
coming to the conclusion that the defend- 
ants have not proved that the properties 
in the suit were publie religious endow- 
ment or trust, which would attract the 
provisions of the Act. None of the tests 
laid down in various cases mentionec in 
course of the argument has been satisfied 
in the present case. In my opinion, the 
learned Judge was right in holding that 
the plaintiff has succeeded in proving that 
the properties in the suit did not belong 
to any deity or public trust and were his 
personal properties, to which the Act did 
not apply. - 

1 It will be convenient at this 
stage to mention further facts in support 
of the plaintiff’s case that the properties 
in the suit do not stand in name of any 
deity or temple. For instance, survey 


khatian (Ext. 5) is obviously not in the: 


name of any deity as it shows the name 
of Kesho Das disciple of Mahanth Seba 
Dass, Fakir Nanaksahi. The plaintiff is 
recorded in the khatian as the disciple of 
Kesho Dass. Ext. 6 is the survey khaan 
in respect of plot No. 775, which shows 
the name of Kesho Dass. The rent re- 
ceipts filed on behalf of the plaintiffs, 
Exts. 1 series, in respect of the properties 
of the suit, and other properties, show 
that the rent was paid on behalf of the 
plaintiff which stood in his name as Ma- 
hanth Harikishun Das disciple of Kesho 
Dass. We have not been shown in any of 
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these receipts that the name of any deity 
was noted or the plaintiff was described 
as Sabait. Several sale deeds were also 
filed on behalf of the plaintiffs (Ext. 2 to 
2/0), which are of course not the subject 
of the properties in the suit. They were 
merely filed for the purpose of showing 
that whatever acquisition or purchase was 
made was not in the name o2 any deity or 
Sangat or temple or Guru Granth or idol. 
Ext. F is the certified copy af the Khatian 
filed by the defendants, already mentioned 
earlier. From a perusal of these docu- 
ments it is quite clear that there is ample 
evidence to support the testimony of the 
witnesses examined on behalf of the 
plaintiff. 

17. For the reasons expressed 
above, I am of opinion that the appeal is 
AA merit and must be dismissed with 
costs, 

KANHAIYAJI, J.:— 18. T agree. 

Appeal .dismissed. 





AIR 1971 PATNA 371 (V 58 C 80) 
U. N. SINHA AND S. SARWAR ALI, JJ. 


, Madan Sharma, Petitioner v. The 
Bihar School Examination Board and 
others, Respondents. 


Civil Writ Jurdn. Case No. 1112 of 
1970, D/- 7-8-1970. 

_ Education — Bibar School Exami- 
nation Board Act, 1952 (7 of 1952), Sec- 
tion 17 — Bihar School Examination 
Board Regulations (1964), Clause 19 —~ 
Though clause 19 gives discretion to the 
Board to cancel on detection of error 
the result of an examinee declared sue- 
cessful, nevertheless where an examinee 
prosecutes further studies and appears 
in higher examination on the basis of 
his result, the exercise of such discre- 
tion declaring him unsuccessful at that 
stage is not proper and violates princi- 
ples: of natural justice. (X-Ref: — 
Natural: Justice). AIR 1970 SC 1039, 
Followed; AIR 1970 SC 1269, Distin- 
guished. (Paras 7, 8) 


Cases Referred: Chronological Paras 
(1970) AIR 1970 SC 1039 (V 57) = 
(1970) 3 SCR 266, Board of High 
School Intermediate Education 
U. P. v. Kumari Chittra Srivastava 8,9 
(1970) AIR 1970 SC 1269 (V 57) = 
(1970) 1 SCC 648, Bihar Sehocl Exa- 
mination Board v. Subash Chan- 
dra Sinha 1I 
(1962) AIR 1962 SC 1110 (V 49) = 
(1962) Supp 3 SCR 36, Board of 
High School and Intermediate Edu- 
cation, U. P., Allahabad v. Ghan- 


shyam Das Gupta 8,9, TI 
Radha Raman Bijoy Kumar Roy 
and Man Mohan, for Petitioner; Ray 


DO/EO/B663/71/JRS/P 


372 Pat. ([Prs, 1-5] 
Paras Nath and Chandra Bhusan Sahay. 
for Respondents, 


SARWAR ALI, J. :— This is an ap- 
plication, under Articles 226 and 227 of 


the Constitution of India, for quashing . 


the cancellation of petitioner’s result of 
Higher Secondary School Examination 
of the year 1969, communicated. to the 
petitioner through Annexure-2, which 
is a letter dated 27-4-1970 from the 
Principal of the Banshidhar Uchater 
Madhayamik Bidhyalay, Bharatpur (Patna) 
addressed to the petitioner, ` 


2. The petitioner was a. student 
of Banshidhar Uchatar Madhayamik 
Bidhayalay, Bharatpur (Patna) and ap- 
peared at the annual Higher Secondary 
School Examination for the year 1969. 
The examination was conducted by res- 
pondent No. 1, the Bihar School Exami- 
nation Board., (hereinafter referred to as 
the Board). ..The result of the exami- 
- nation was published by and under the 
authority of respondent. No. 1. It was 
so published, amongst others, in the 
Hindi daily “Aryabrat” dated 14-8-1969. 
The petitioner. was declared to have pas- 
sed the examination in the third division, 
After the publication of the result _ the 
petitioner obtained. the mark-sheet, a 
copy of which, has been made An- 
nexure-1 to-the petition and is dated 
20-8-1969. Thereafter ` the: petitioner on. 
. the basis of his having passed: the ‘exa- 
mination aforesaid, got’ himself admit- 
ted to the first part of the thrée years’ 
Degree Course in Arts in Altidhari- Col- 
lege, Noubatpore, Patna. The petition 
states that, the petitioner having dili- 
gently prosecuted: his studies‘in the Col- 
lege, is taking his final examination for 
Part I of three years degree -course 
which is scheduled to be held on 7-1- 
1970. All these p are not, denied by 
respondent No. 1. 


3. The petitioner received a Tet- 
fer from the Principal of Banshidhar 
Uchatar Madhayamik Bidhayalay, Bha- 
ratpur (Patna). on 27-4-1970, stating that 
according to the letter dated 23-4-1970- 
received Pr the Principal from respon- 
dent No. 1, the petitioner has been de- 
clared to kae failed in. the annual exa- 


mination of the Board.. The petitioner 
states that he was taken by complete’- 


surprise by the receipt of this letter 
and the unjust and arbitrary declara- 
tion made therein. The petitioner has 
not been given any opportunity to show 
cause before the cancellation of the. re- 
sult aforesaid. This violates the princi- 
ples of natural justice and the action 
taken by respondent No. 1 is’ unjust and 
arbitrary. Representation was made by 
the petitioner to respondent No. 1 
against the aforesaid action taken by 
piel onani No. 1 
fustice to him. 


Having failed to re- 
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‘result. by respondent No. 1 


: course at the time of 


-Ray Paras ‘Nath for respondents 1 


and to undo the in-- 
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ceive any. response, the petitioner has 


filed this application. 


4, A show cause has been filed 
in this case on behalf of respondent No. 1, 
and its officers respondent Nos. 2 and 
3 who are the Chairman and the Secre- 
tary of the Board. The gist of the 
show cause is that about fourteen boys 
of the same school and centre, who had 
appeared along with the petitioner, filed 
applications on various dates for the 
scrutiny ,of their answer books, parti- 
cularly Hindi and English. The seru- 
tiny resulted in discovery of a large 
number of discrepancies between the 
marks actually obtained and entered In 
the answer books of the examinees and 
the marks as entered in the tabulation 
registers. On a thorough check. of the 
result, it was discovered that a number 
of students who had actually. passed 
were shown as having failed in the exa- 
mination. and vice-versa. It was, there- 
fore, necessary to revise the result and 
it was as a result of revision of the re- 


“sult aforesaid that the petitioner has 


been declared to have failed in the exa- 
thiriation, The specific case of -the res- 
pondents aforesaid is that it -was nof 
necessary to call for any explanation 
from the examinees concerned as they 


had not: been alleged to have used un- 


fair means ‘at: the examination. The 
action `` taken, therefore, was perfectly 
legal and valid. 


to Be Appear for the petitioner 
Mr. Radha Raman submitted that the 
action taken -by the. respondents afore- 


-said was in clear violation of the princi- 


ples of natural. justice. The petitioner 
on the basis of a valid declaration of 
1 had taken 
admission in the College and had al- 
most completed first, year of the degree 
i filing of this writ 
application. He informed us that be- 
fore the. hearing of this application the 
petitioner had actually appeared in the 
first year examination of the three 
years’ degree course. The respondents 
were. not entitled to revise the legally 
published result; and in any event, 


could not -do so without giving an op- 
-portunity to the: petitioner to show cause 


Mr. 
to 3 
submitted that clause 19 of the Regula- 
tion framed tnder Section 17-B of 
Bihar School Examination Board Act, 
1952 (Act 7 of -1952) and the rules made 
thereunder 
any result declared by the - ‘Board under 
the circumstances stated in the Regula- 
tion. The revision, therefore, is legal 
and valid. There was no question of 
violation of principles of natural justice 
as the petitioner had not been charged 


against:: the contemplated jie et 


for. having used unfair means and the 


authorised the -revision of ` 


Æi 
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cancellation of the result was only for. 
correcting an error in respect of the 
first declaration of the result of the 
examination. 

6. In reply Mr. Radha Raman 
contended that the Regulation aforesaid 
should be so construed as not to inc_ude 
a revision of the nature such as has 
been done inthe present case. If, Low- 
ever, the Regulation permitted such an 
action, it was clearly ultra vires of the 
Act and the rules and was also viola- 
tive of the fundamental rights guaran- 
teed under the Constitution. He fur- 
ther reiterated that the requirements of 
natural justice cannot be dispensed with 
in a case of this nature. 

Ta Since I am of the view Ihat 
the petition should be allowed on the 
ground that the cancellation of the re- 
sult is bad being in violation of the 
principles of natural justice, it is noť 
necessary. to deal with the other zon- 
tention raised during the hearing of 
this petition. 

8. Clause 19 of Bihar School Exa- 
mination Board Regulations 1964, fram- 
ed under Section 17 of the Bihar Sc 1001 
Examination Board Act, -1952, is as fol- 
lows: 

"In any case where the results of 
the examination has been ascertained 
and published and it is found that such 
result has been affected by error, mal- 
practice, fraud, or any other -cause 
whereby an examinee has in the opinion 
of the Board been party to or privy to or 
connived at such mal-practice, fraud or 
improper conduct, the Board shall kave 
power at any time, notwithstanding the 
issue of the certificate to amend the re- 
sult of such examinee and to make 
such declaration as 
necessary in that behalf.” ; 
Mr. Ray Paras Nath sukmitted that this 
regulation authorised. the amendment of 
the result of examinee even after the 
the same has been declared and culy 
published, if the result has been affsct- 
ed by an error. In this case an error 
having been discovered by the Bcard 
the same has been corrected by can- 
cellation of the result of the petitioner, 
It was not necessary to give any notice 
to the petitioner inasmuch as no useful 
purpose would have been served aad 
a show cause notice been given to the 
petitioner. I am unable to accept these 
contentions. Consequent upon the de- 
claration of the result, the petitioner 
had taken admission in three years’ de=- 
gree course and had actually prosecut- 
ed his study and on conclusion of the 
academic year has now appeared in the 
final examination for part I. To can- 
cel the result now may lead to very 
serious consequences and to borrow the 
phraseology used in Ghanshyam Das’ 
case, AIR 1962 SC 1110 (infra) may 


it may cons-der - 
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even result in blasting the career of 
young student for life. Requirement of 
show cause notice before taking any 
action in the circumstances, appears to 
be imperative. The contention of the 
Board that no useful purpose would 
have been served by issuance of such 
notice is unsustainable. Similar conten- 
tion was raised in the case of The Board 
of High School and Intermediate Educa- 
tion U. P. v. Kumari Chittra Srivastava, 
(ATR 1970 SC 1039), Sikri, J. in repel- 
ling the contention held: 

“Whether a duty arises In a parti- 
cular case to issue a show cause notice 
before inflicting the penalty does not 
depend on the authorities’ satisfaction 
that the person to be penalised has no 
defence but in the nature of the order 
to be passed.” 


In this case had a show cause notice 
been given to petitioner he would have 
been entitled to show that in fact there 
was no error in the published result. 
He would have also been entitled. to 
satisfy the authorities that even if there 
was an error, in the circumstances of 
the case, it was not a fit case in which 
the Board should exercise its’ discere- 
tionary power of cancelling the result, 
The Regulation aforesaid is only enabl- 
ing and does. not require that in every 
case where an error is detected the 
same should be corrected irrespective of 
the consequences and irrespective of 
the effect of such a correction on the 
career of a student who on the basis 
of a duly published result, and without 
any fault on his part has prosecuted his 
studies. In the special circumstances of 
this case, I am of the view that thel 
order of the Board is fit to be quashed 
for violation of principles of natural 
ustice. 


9. The view that I have taken 
is in accord with the decisions in 
Ghanshyam Das Gupta’s case (AIR 1962 
SC 1110) and Kumari Chittra Srivastava’s 
case, AIR 1970 SC 1039 reřerred to 
above. 

10. . In Ghanshyam Dass case the 
Board of High School and Intermediate 
Education U. P. had cancelled the re- 
sult of an examinee who was alleged 
to have used unfair means at the exa- 
mination. This was done without any 
show cause notice to him, after the re- 
sult had been duly published. It was 
held that (a) in canceling the result 
the Board was acting in a quasi judi- 
cial capacity, (b) the absence sf show 
cause notice constituted a violation of 
principles of natural justice. Similarly 
in Kumari Chittra Srivastava’s case, the 
petitioner to the writ -application (res- 
pondent in the Supreme Court) had 
been permitted to appear at the exa- 
mination and had in fact so appeared. 
The Board, on the view, that she had 
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been wrongly permitted to appear at 
the examination, cancelled the examina- 
tion and did not declare the result. 
The action of the Board was challeng- 
ed. It was held that in cancelling the 
examination the Board was acting in a 
quasi judicial capacity; and further 
that the petitioner, not having been 
given an opportunity to show cause be- 
fore the cancellation the order of the 
Board was fit to be quashed. 


11. Learned counsel for the 
Board placed reliance on the decision of 
the Bihar School Examination Board v. 
Subash Chandra Sinha, (1970-1 SCC 648 
= (AIR 1970 SC 1269)). In this case, 
the Board being satisfied that unfair 
means was practised on large scale at 
Hanswadih Centre -in the Secondary 
School examination held in 1969, can- 
celled the examination without notice 
to the examinees who had appeared at 
that Centre. It was held that in so 
cancelling there was no violation of 
principles of natural justice. There are 
several distinguishing features between 
the case under consideration of Supreme 
Court and the instant case. 
action was not taken after a due publi- 
cation of the result, and secondly. as 
pointed out by the Supreme Court, the 
.case under their consideration was not 
a case of a particular individual but of 
the conduct ‘of all the examinees or at 
least a vast majority of them at a parti- 
cular centre. Explaining the decision 
in Ghanshyam Das Gupta’s case their 
Lordships pointed out: 


Geveeseeseus Surely it was not intend- 
ed that where the examination as a 
whole was vitiated, say by leakage of 
papers or by destruction of some of the 
answer books or by discovery of unfair 
means practised on a vast scale that 
an inquiry would be made giving a 
chance to every one appearing at that 
examination to have his say. What the 
Court intended to lay down was that 
if any particular person was to be pro- 
ceeded against, he must have a proper 
chance to defend himself and this did not 
obviate the necessity of giving an oppor- 
tunity even though the number of persons 
proceeded against was large. The Court 
was then not considering the right of an 
examining body to cancel its own exa- 
mination when it was satisfied that the 
examination was not properly conduct- 
ed or that in the conduct of the exa- 
mination the majority of examinees had 
not conducted themselves as they should 
have. To make such decision depend 
upon a - full-fledged Judicial inquiry 
would hold up the functioning of such 
autonomus bodies as Universities -and 
School Board. While we do not wish 
to whittle down the requirements of 
natural justice and fair-play in cases 
where such requirement may -be said 
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to arise, we do not want that this Court 
should be understood as having stated 
that an inquiry; with a right to repre- 
sentation must always precede in every 
case, however different ... ... ... 

It would thus be seen that the case reli- 
ed upon by Mr. Ray Paras Nath is not 
applicable to the facts of the case under 
consideration. 


_ 12° In the result, I am of the 
view that the cancellation of the result 
of the petitioner in Higher Secondary 
School Examination of the year 1969, 
in which examination the petitioner was 
declared to have passed, and which 
cancellation was communicated to the 
petitioner under Annexure-2 has to be 
quashed. and I would order according- 
ly. No useful purpose will be served 
by directing that the petitioner be given 
an opportunity to be heard afresh, thus 
continuing the controversy for another 
considerable time. As there is no al- 
legation of any malpractice against the 
petitioner, the declaration: made in 
August 1969 that the petitioner had been 
successful in the examination in ques- 
tion will remain effective. 
13. In the circumstances of the 
case, there will be no order as to costs, 
S I agree. 
Petition allowed. 


.— 
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Shiva Shankar Jha, Petitioner v. 
The State of Bihar and another, Res- 
pondents 


Civil Writ Jurdn. Case No. 1135 of 
£969, D/- 21-7-1970. 


Constitution of India, Article 14 — 
Reservation of seats in school for the 
children of school employees could not 
be knocked down as being violative of 
Article 14. AIR 1968 Pat 3 (FB), Ex- 
plained. : (Para 12) 


Without affecting the accommodation 
of fixed number of seats in each class 
and without incurring extra expendi- 
ture. Government extended certain faci- 
lities to school employees to attrect effi- 
cient teachers for efficient running of 
the school which was in a remote cor- 
ner where facilities for wards cf em- 
ployees even upto secondary standard 
were not available. -It was not a case 
of increasing seats in school but it was 
a case of giving special facilities by way 
of service condition of the employees of 
school and it was therefore not viola- 
tive of Article 14. (Paras 11, 12) 
Cases Referred: Chronological Paras 
(970) AIR 1970 SC 35 (V. 57) = 

(1970) 1 SCR 413, Chitra Ghosh 
v. Urien of India 11 
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(1968) AIR 1968 Pat 3 (V 55) = 
1967 BLJR 798 (FB), Umesh Chan- 
dra Sinha v. V. N. Singh 11, 12 


Basudeva Prasad, Ravinandan Sanay. 
Narendra Prasad and Radhamohan Pra- 
sad and Mrs. Sudharani Jaiswal. for 
Petitioner; R. P. Katriar, for Respon- 
dents; Awadh Kishore Prasad, for Irter- 
vener, 

UNTWALIA, J.:— The petitioner in 
this writ case is a minor student, who 
has presented this application thrcugh 
his father Shree Diwakar Jha, posted 
as Assistant Director of Agriculture at 
Netarhat Farm, Netarhat Police Station 
Mahuadaor, in the District’ of Palamau. 


2. The case of the petitioner is 
that there is a Government School, eall- 
ed Netarhat Residential School, located 
at Netarhat, where stucents are taught 
up to the higher secondary standard. 
It appears the School is financed and 
managed under the Government of 


Bihar. Hence, the State of Bihar, 
through the Secretary to the Gov=rn- 


ment of Bihar in the Education Derart- 
ment is Respondent Nc. 1 and Respon- 
dent No. 2 in the application is the 
Principal of the school. The petitiorer’s 
father was transferred on the _6th 
October, 1968, from Barharwa in the 
District of Santal Parganas to Netarhat, 
as Assistant Director of Agriculture. 
His case is that for the people residing 
in Netarhat, the only high school, with- 
in the radius of 20 miles is the school 
in question. If admission is refusec in 
this school, it becomes impossible for 
the guardian of the child to arrange 
prosecution of his studies for the kigh 
school standard. The petitioner’s faher 
made an application to Respondent No. 
2 for the admission of the petitioner, 
who was aged 14 years, in class X of 
the school. It may be stated here “hat 
there are only six classes in the sckool, 
the sixth and the highest class being 
class XI, equivalent to higher seconcary 
and class X spoken of in paragrapn 5 
of the application would be next to the 
highest class. 


3. The petitioner's case fur her 
is that having failed to secure his admis- 
sion, his father approached the Commis- 
sioner of the Division fcr reservatior. of 
some seats for the children of the əm- 
ployees of the Government. The Cm- 
missioner also tried in the matter. 
Upon this the Education Department of 
the Government of Bihar invited œm- 
ments from Respondent No. 2, who gave 
favourable comments for reservation of 
seats in the school for the children of 
other Government employees, There 
are 72 reserved seats in all the six 
classes of the school for the sons and 
daughters of the employees of the 
school — employees of all kinds. məm- 
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bers of the teaching staff. the clerical 
staff and the staff of the lower grades. 
The Principal, however, could not ad- 
mit the petitioner as the Government 
order was not received for admission of 
the ward of any other Government em- 
ployee. The petitioners vase is that 
Respondent No. 2 has acted in viola- 


. tion of Article 14 of the Constitution 


of India, inasmuch as he is implement- 
ing the Government instruction No. 2892 
dated the 12th August, 1935, which is 
referred to in his letter to the Educa- 
tion Department. a copy of which is 
Annexure ‘2’ to the writ application, 
and which instruction of the Govern- 
ment is being attacked as violative of 
Article 14. With these statements, the 
prayer on behalf of the petitioner is 
to declare the Government instruction 
No. 2892 dated the 12th August, 1965 
as ultra vires, void and illegal and to 
issue a writ, of mandamus directing Res- 
pondent No, 2 to fill up the so-called 
reserved seats either by admitting the 
petitioner straightway or by admission 
taken on merits: of the applicants. 


4. In the application it was stat- 
ed that out of the 72 reserved seats 
only 26 had been filled up. The writ 
application had been filed on the 18th 
September, 1969. A supplementary affi- 
davit was filed on the 3rd December, 
1969, stating therein that ten more seats 
out of the remaining 46 reserved seats 
had been filled up by admitting child- 
ren of the staff of the Netarhat School, 
on the basis of the impugned circular 
dated 12th August, 1965. 


5. A counter-affidavit has been 
filed on behalf of the State, It is stat- 
ed in the counter-affidavit that a resi- 
dential school at Netarhat was esta- 
blished by the Government in the year 
1954 on the model of publie schools. It 
is entirely managed and financed by the 
State Government. The success of the 
School depends largely on teachers of 
outstanding ability and experience and 
in order to secure the services of such 
teachers, certain facilities have been 
sanctioned to the teaching staff from 
time to time. One of such facilities ts 
that the education of the children of 
the teachers of the school will be with- 
out payment of tuition fee. Some other, 
charges, of course, have got to be paid, 
The school is situated in a remote cor- 
mer and there is no high or higher 
secondary school in its neighbourhood 
in which the children of the teachers 
could be admitted. From time to time, 
therefore, facilities to the staff of the 
school have been extended end lastly 
such facilities were extended to the 
Bursar of the School, P.A. to the Prin- 
cipal and the third and fourth grade 
staff of the school, in Government order 


376 Pat, [Prs. 5-9] 


No. 2892 dated the 12th August, 1965. 
The facility was extended on the con- 
dition that the admission of such day 
scholars in a year should not exceed 72 
in all and that priority should be given in 
. admission to the children’ of the teachers, 
The further case in the counter- 


- affidavit is that 60 students are select- 


ed every year as a result of compefi- 
tive test examination for admission in- 
to the lowest class. Admission is made 
strictly on ‘the basis of merit. In ad- 
dition to these sixty seats, which are 


meant for residential boarders of the. 


school, facility has been granted ` for 
admission of the children of -the em- 
ployees of the School, as the arrange- 
ment does not practically entail’. any. 
extra expenditure to the Government. 


bce facility has not been extended to 


all the Government employees posted at 
Netarhat, but extending these facilities 
for education of the children ‘of the em- 
ployees of the school- cannot be said to 
be unconstitutional, ultra: vires, void 
or illegal. The general: question of ex- 
tending the facility of admission to the 
children. of all Government servants 
. posted at Netarhat was under conside- 
ration of the State Government, 
it was not possible to admit the peti- 
tioner before such a decision was taken 
by the Government. It is further stat- 
ed in the counter-affidavit that admis- 
sion to the Netarhat school is made in 
the lowest class, asa result of a com- 
petitive test examination and there is 
no system of admitting students in 
higher classes on the basis of. transfer 
certificates. The petitioner wanted ad- 
mission on such a basis. 


6. An affidavit in - reply, sworn 
by a friend of the petitioner’s father, 
was filed on the 29th January, 1970. In 
this affidavit in reply, the fact that ad- 
mission in the Netarhat school is made 
by competitive test examination in the 
lowest class is not denied. It is mere- 
ly stated in paragraph 5 of the affida- 
vit in reply that the contention of the 
respondent in paragraph 2 (G) of the 
counter-affidavit is. wholly untenable, 


7 © One Shree Ram Krishna Bhat- 
nagar - filed an application in this writ 
case on.the 16th February, 1970, to 
‘allow him an opportunity of being 
heard, as he being a teacher of the 
school will be affected by’ any adverse 
decision, if the reservation for admis- 
sion as day scholars of the wards of 
.the school 
by this Court as unconstitutional. Mr. 
Awadh Kishore Prasad has appeared for 
him at the time of the hearing of the ae 
plication. We have permitted him . 
address us on his behalf without a. 
ding him-as'a party to. the writ appli- 
cation. It has been so-done- in accor- 


G 
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employees is struck down - 
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dance with the proviso to Rule 5 of 
mes XXI-C of the Patna High Court 
es. . 


“$8. A few more facts may be 
stated before discussing the _ points af 
issue. In the Netarhat School no day- 
scholars are admitted. The school is 
primarily meant for resident ‘boarders, 
residing in the. hostels of the school. 
The number of seats in each class is — 
sixty, total being 360 in the six classes. 
Certain facilities have been. extended to 
the employees of the school in order 


‘to attract good teachers for the efficient 


working of the school.. When teachers 
join this school, their wards are per- 
mitted to be admitted as day-scholars 
and are not asked to sit at the competi- 
tive test examination meant’ for admis- 
sion to the. sixty seats in ‘each class. 
No other day-scholar is admitted in the 
school. - The qüestion -for consideration, 
therefore, -is whether the petitioner is 
entitled to ask this Court to direct the 
State ‘Government to include his’ case 
for admission into. school.as a day-scho- 
Jar in one’-of the 72 seats for admission 
of the day-scholars, the’ sons and daugh- 
ters of- the ‘school: employees. I see no 
justification for giving ‘any such direc- 
tion to the State Government. The posts 
of.the employees of the school, as stat- 
ed in the counter-affidavit are not trans- 
ferable, while the employees in the 
other departments of the Government 
are posted at Netarhat on transfer -and 


.are liable to be transferred generally in 


about three years’ time, as is the case 
fn Government service. If other resi- 
dents of Netarhat cannot have the faci- 
lity of admission of their wards as day- 
scholar in the school, it is difficult to 
accept the argument put forward on be- 
half of the petitioner that such a faci- 
lity, by our direction, should be extend- 


-ed for the wards of the Government em- 
‘ ployees only. 


To me it appears: that 
asking the Government to do something 
like this would, undoubtedly, bring 
about an infraction .of Article’ 14 of the 
Constitution. 


. 9. : I think, on the facts and in 
the - circumstances of. this particular 
ease, there is another difficulty in the 
way of the petitioner in succeeding in 
this writ application. His case in the 
writ application a that he wanted ad- 
mission in Class X of the school, that 


- means, : the fifth class of the ‘school, as 


against the system prevailing in the 
school that all students, whether as resi- 
dent boarders, or, being the wards of 
the employees of the School,-as day- 
scholars, are admitted in the very first 
class. -They are not admitted in any 
other higher class. From Annexures 2 
and 3 as also from Annexure 6, to 
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which our attention was drawn, it would 
appear that while recommending the 
case for admission of the wards oí the 
Government employees, naturally it 
was recommended that they may be ad- 


mitted in different classes, but, there. is 


nothing to indicate that the Government 
acceded to such recommendations. The 
petitioner’s father, in his letter dated 
the 27th January, 1969, a copy of which 
is Annexure-5 to the writ applicction, 
requested the Principal of the 
that his son may be admitted in any 
class. Upon this, his learned Counsel 
argued that. the request to the Princi- 
pal was to admit the petitioner even 
in the lowest class, as was the system 
prevalent in the school. But this is 
not correct, as after the phrase, “He 
may kindly be admitted in any class, 
the phrase which occurs is “he is sup- 
posed to be fit.” Reading this letter 
in the light of the definite case of the 
petitioner that he wanted admission in 
the tenth class, it cannot be assumed 
that he was prepared to take his ad- 
mission in the first class of the scaool. 


10. The petitioner wanted us to 
knock down the reservation in favour 
of the employees of the school. On the 
facts of this case. I do not think that 
at his instance it can be so done. I 
shall, however, briefly indicate my view 
in this regard and show that sucn a 
reservation is not violative of Article 
14 of the Constitution of India and is 
` not fit to be knocked down. 


11, In the case of Umesh Chan- 
dra Sinha v. V. N. Singh, AIR 1968 Pat 
3 (FB) it has been held by a Full 
Bench of this Court that reservation of 
seats for children of the University em- 
ployees on grounds of -their extreme 
pecuniary difficulty and for rendering 
meritorious services to the University 
by the impugned Ordinance was dis- 
criminatory, as there was no reasorable 
nexus between the object intended to 
be achieved by the Ordinance on the 
one hand and the principle on which the 
children of the University employees 
were selected. for preferential treatment 
on the other. 
distinguished in a recent decision of the 
Supreme Court in the case of Kumari 
Chitra Ghosh v. The Union of Irdia, 
AIR 1970 SC 35, where reservation of 
seats for various categories of persons 
in the Maulana Azad Medical College 
was upheld. On a careful perusal of 
the two decisions aforesaid, it would 
be abundantly clear that reservation of 
seats for the Government employees 
posted at Netarhat will be violative of 
Article 14 of the Constitution. as there 
will be no rational nexus between the 
securing of admission of the candicates 
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This decision has been. 
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to the school on the one hand and the! 
conferring of special concession or be- 
nefit on the Government employees on! 
the other. The question in the present 
discussion, however, is whether the 
Full Bench decision of this Court in 
Umesh Chandra’s ‘case makes the faci- 
lity given to the school employees also 
Kolalive of Article 14 of the Constitu- 
on. 


0 R To sustain the validity of the 
impugned ordinance in Umesh Chandra’s 
case, AIR 1968 Pat 3 (FB) when it was 
argued before the Full Bench that the 
efficient performance of the functions 
by _the University depended on the 
meritorious service rendered by its em- 
ployees and with a view to encourage 
such meritorious services it could re- 
serve in the Ordinance seats for .child- 
ren of such employees, the argument 
was rejected as wholly untenable, būt 
then it was pointed out in paragraph 19 
{at page 10 of the report), while reject- 
ing the argument that “If the impugn- 
ed law dealt with the conditions of ser- 
vice of the employees of the Univer- 
sity, there may be some support for 
the view that in such a statutory pro- 
vision. special facilities and concessions 
may be given to those emplovees who 
have rendered meritorious service.” 
But it was pointed out that the sole 
object of the impugned provision in the 
Ordinance was to provide for admission 
of the students to the medical course. 
In the instance case, however, certain 
facilities have been extended to the em- 
ployees of the school to attract efficient 
teachers for the efficient running of the 
school, The school is situated, as al- 
ready stated, in a remote corner, where 
facilities for the wards of the emplo- 
yees even upto the secondary or higher 
secondary standard are not available. 
To reserve seats in colleges for the 
University education and specially in 
technical lines cannot be equated with 
fiving of facilities for school education 
to the children of the employees of the 
school. On the facts stated in the coun- 
ter-affidavit, without affecting the ac- 
commodation of sixty seats in each, class, 
and without -incurring any extra ex- 
penditure, the Government has extend- 
ed the facility to the employees of the 
school, strictly speaking, not by increas- - 
ing the number of seats in the school 
or in the boarding house, but by al- 
lowing admission of day-scholars to the 
maximum limits of twelve in each class, 
of students who are the wards of the 
school employees. It is not that twelve 
seats have been increased in a particu- 
lar class, it is just by way of special 
facility that it has been decided by the 
Government that children of the school 
employees, formerly the number fixed 
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was two for each employees, which has 


been made three now, can be admitted 
into the school and the extent of such 
facility has been fixed at twelve in 
each class. The very fact that . only 
26, out of the total 72 seats which re- 
cently made the figure 36, were filled 
up, shows that it was not a case of 
increasing seats in the school, but it was 
a case of giving special facilities by 
way of service condition to the emplo- 
yees of the school. The petitioners 


stand that if all the seats in a particu- ` 


lar class were not so filled up, he should 
be given one such seat, is not tenable, 
as, in my opinion, it is not correct ta 
say on the facts of this case, that the 
number of seats increased by the Gov- 
ernment in a particular . class is - from 
sixty to seventy two. I do not think, 
therefore, that the reservation of seats 
for the children of the school emplo- 
yees can or should not’ be knocked 
down as being violative of Article 14 
of the Constitution. In any view, it 
cannot be so done at the instance of 
the petitioner. for the reasons already 
stated above. 


13. For the reasons stated above, 
the application fails and is dismissed, 
but I shall make no order as to costs. 

B. P: SINHA, J. gme 14. I agree, 

Application dismissed, 
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fioners v. Dhanik Lal Isser. Opposite Par- 
ty a 


` Civil Revn. No. 860 of 1969, D/--11- 
9-1970, from order of R. K. Prasad Sub. 
J. Samastipur, D/-' 26-7-1969. ` 


' Stamp Duty — Stamp Act (1899), 
Section 2 (5) — “Bo nd” —_ 


’ Unattest- 
ed document promising loan re- 
payment on demand after stipulated 
date is bond only and is chargeable 
under Art. 15. (X-Ref: S. 2 (22) and 


Sch. Arts. 15 and. 48) AIR 1961 Mad 347 
distinguishing AIR 1945 Mad 42, Followed. 
AIR 1955 Trav Co. 65, Dissented from. 
AIR 1962 Pat 325 following. (1905) ILR 
29 Bom 82, Distinguished: AIR 1935 
Mad 23, Referred. ` (Para 10) 


When a document is payable on .de- 
mand its amount becomes due immediate- 
ly on its execution. “Payable on de- 
mand” then is not a condition. But 
when it promises repayment of the loan 
on demand after a-specified date. making 
of the demand is a pre-condition to the 
payment and the promise is thus not un- 
conditional. The document therefore is 
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not a promissory note under S. 2(2) and 
Art. 49 will hence not apply to it. 
(Paras 8 and 9) 
_ The definition of “bond” in S. 2(5) 
is only illustrative and as Such even if 
that document is unattested it is a bond 
chargeable under Art. 15. (Para 10) 
Cases Referred: Chronological Paras 
(1962). AIR 1962 Pat 325 (V 49) = 
1962 BLJR 411, Ram Narayan 


Bhagat v. Ramchandra Singh 5. 6 
(1961) AIR 1961 Mad 347 (V 48) = 

(1960) 2 Mad LJ 568, Athy 

Gounder v. Perumayammal 8, g 


(1955) AIR 1955 Trav Co 65 (V 42) = 
1954 Ker LT 785. Aivappankutty 
v. Mathoo Mathai 7.9 
(1945) AIR 1945 Mad 42 (V 32) = 
1944-2 Mad LJ 180, Alamelu Ammal 
v. Rangai Gounder 8 
(1935) AIR 1935 Mad 23 (V 22) = 
ILR 58 Mad 261, Chockalingam 
Chettiar v. Rama Mu Rama 
Palaniappa Chettiar 
(1905) ILR 29 Bom 82 = 6 Bom LR 
841, Venku Ramachandrashet v. . 
Sitaram: Pandurang 4.5 

Padmanand Jha, for, Petitioners: Ra- 
ghunath Jha and Surendra Narayan Jha. 
for Opposite Party. 

SHAMBHU PRASAD SINGH J. «= 
This application under Section 115 of the 
Code of Civil Procedure is by the defen- 
dants and arises out of a suit for recovery 
of dues on a deed dated 28-6-1962 for a 
sum of Rs. 8000/-. The deed was found 
to be insufficiently stamped.’ A con- 
troversy arose between the parties as to 
whether the stamp on the said deed was 
leviable under Article 15 or Article 49 
©) of the Schedule to tha Indian Stamp 

ct. 


2. The dispute between ` the par- 
ties is not really as to the amount of the 
deficit stamp duty but as to the nature 
of the document: whether it is a bond 
chargeable under Article 15 or a promis- 
sory note chargeable under Article 49. 
Under Article 49. promissory note “when 
payable on demand” is chargeable under 
clause (a)”. when payable otherwise than 
on demand” it is Sree under clause 
(b). Bond is defined in S. 2(5). as fol- 
lows: 

“(5) Bond.— ‘bond’ includes =— 

(a) any instrument whereby a per- 
son obliges himself to pay money to 
another on condition that the obligation 
shall be void if a specified act is perform- 
ed, or is not performed, as ‘the case 
may be: 

(b) any instrument attested by a 
witness and not payable to order or bear- 
er, whereby a person obliges himself fo 
pay money to ancther: and 

(c) any instrument so attested. where- 
by a person obliges himself to deliver 
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grain or other agricultural produce to 
another.” 
Section 2(22) defines promissory note as 
follows:— : 

(22) Promissory note — “promissory 
note” means a promissory note as Jefi- 
ned by the Negotiable Instruments Act. 
1881 (XXVI of 1881): 

it also includes a note promisine the 
payment of any sum of money out of anv 
particular fund which may or may not be 
available. or upon any condition or con- 
tingency, which may or may not be per- 
formed or happen.” 
The question whether the document is 
admissible or not depends on the cues- 
tion whether it is a bond or a promissorv 
mote. Learned counsel for the parties 
have. therefore. argued the question at 
some length. The auestion is also not 
free from difficulty and the learned 
Single Judge who heard it in the first in- 
stance. therefore. referred it to a Divi- 
sion Bench. 


3. The deed is in the form of a 
letter by the debtors to the creditor 
and is dated 28-6-1962. | After paving 
mecessary compliments it recites the 
necessity for borrowing the monev-. the 
amount which was being taken on loan 
and ‘the rate of interest payable on 3. It 
then says— 

Wada karte hin kejar Karja asal may 

sun mazkur tarikh 1-1-64 esavi ko aako 
aday kar denge. Esliye basabut Faria 
chithi indul talab haza likh diva ki wakht 
par kam aye. 
It is not attested by any witness. The 
two debtors have affixed their thumb im- 
pressions and signatures in the mergin 
with endorsements that they have taken 
money on the terms mentioned in the 
letter and written the letter on demand 
(Chithi Indul Talab). 


4. As it will appear from Section 
2(22) of the Stamp Act. quoted above. it 
adopts the definition of the “promissory 
note” in the Negotiable Instruments Act 
and also adds something to it. It was 
not contended before us that the letter 
referred to above would be a promissory 
note because of what is added bv the 
Stamp Act to the definition of promis- 
sory note as given in the Negotiable In- 
struments Act. One has, therefore, tc re- 
fer to Section 4 of the Negotiable Instru- 
ments Act which defines promissory 2ote 
as follows: 

“4. Promissory note-— A ‘promissory 
note’ is an instrument in writing (not 
being a bank note or a currency rote) 
containing an unconditional undertaking 
signed by the maker. tə pay a certain 
sum of money only to, or to the order of, 
a certain person. or ta the bearer of 
the instrument.” 


In Venku Ramchandrasnet v. Sitaram 
Pandurang. (1905) ILR 23 Bom 82 it was 
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held that a document accepting receipt 
of money with a promise to repay it on 
demand if it was attested by witnesses 
and not made payable to order or bearer 
was a bond within the meaning of Sec- 
tion 2 (5) (b) of the Stamp Act and not 
a promissory note. Learned Counsel for 
the petitioners submitted that this deci- 
sion and similar other decisions prior to 
the amendment of Section 13 of the Ne- 
fotiable Instruments Act in 1919. were 
no longer good law. ‘True it is that by 
the amendment the definition of the term 
Negotiable Instruments was changed. Be- 
fore the amendment it was necessary in 
order to make an instrument negotiable 
to Insert operative words of negotiability, 
such as order or bearer or anv other 
term expressing an intention on the part 
of drawer or maker to rerder it negoti- 
able. The effect of the amendment was 
to make a promissory note. which was 
not expressed to be payable to the order 
or bearer but did not contein words pro- 
hibiting transfer or indicating an inten- 
tion that it would not be transferable. a 
negotiable instrument. It is. however, 
important to note that by the amending 
Act of 1919 the definition of “promissory 
note” in Section 4 of the Negotiable In- 
struments Act was not amended and the 
Stamp Act adopts the definition of that 
term. i.e. as it is in Section 4 of the Nego- 
tiable Instruments Act. In mv opinion. 
therefore, it is not correct to say that the 
decision in Ramchandrashet’s case (1905) 
ILR 29 Bom 82 or like decisions had be- 
come bad law after the year 1919 for 
the purposes of the Stamp Act after the 
amendment of Section 13 cf the Negoti- 
able Instruments Act in 1919. 


5. In Ram Narayan Bhagat v. 
Ramchandra Singh, AIR 1962 Pat 325 a 
Bench of this Court repelled argument 
similar to one advanced before us and 
followed the decision in Ramchandrashet’. 
case, (1905) ILR 29 Bom 82. It was held 
that documents having been attested bv 
witness and there being nothing in them 
to show that the amounts covered by 
them were payable to order or to the 
bearer came within the term bond as de- 
fined in Section 2(5) (b) of the Act. In 
view of the Bench decision of this Court 
which is binding upon us and as I find 
Mo reason to take a view different from 
one taken in that case. I do not propose 
to discuss this question in any further 
detail and reject the contention of learn- 
ed counsel for the petitioners that deci- 
sion in Ramchandrashet’s case (1905) ILR 
29 Bom 82 is no longer good law. 


6. Had the document which is 
the basis of the present suit been attested 
by a witness, one would have at once 


- held it to be a bond: but as it is not 


attested, the case before us is not cover- 
ed by the decision in Ram Narayan 
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Bhagat’'s case, AIR 1962 Pat 325. The docu- 
ment is not covered by any of the 
clauses of Section 2(5) of the Stamp Act. 
It was contended by learned counsel far 
the opposite party that definition of 
“bond” in the Stamp Act is merely il- 
lustrative and not exhaustive and a 
document which is not expressly covered 
by any of the three clauses of the defini- 
tion may still be a bond if, according to 
terms of it, it binds a. person. The ex- 
pression ‘includes’ in the definition by it- 
self suggests that the definition is not ex- 
haustive but merely illustrative. Buf 
before recording a definite finding as to 
whether the letter with which we are 
concerned is a bond or not, I propose to 
examine the question whether it is cover- 
ed by any of the two clauses of Article 
49 of the Schedule to the Stamp Act. As 
the payment could not be enforced þe- 
fore 1-1-1964 it was conceded by learn- 
ed counsel for the petitioners that the 
document was not a promissory note pay~ 
able on demand as contemplated by Arti- 
cle 49(a). Really if the document would 
have been such a promissory mote it was 
sufficiently stamped. 


According. to learned counsel for the 
petitioners, the letter was a promissory 
note payable otherwise than on demand 
because of the date 1-1-64: mentioned 
therein before which payment: could not 
be enforced. Had the letter stopped 
there, one could’ have easily agreed with 
the contention of learned counsel for the 
petitioners that it may be . covered by 
Article 49(b), but it further recites that 
what was being executed was a note on 
demand (Chithi Indul Talab). The. ques- 
tion, therefore, which arises for consi- 
deration before us is whether a document 
which mentions.a date. before which the 
payment cannot be enforced ‘and also 
mentions the expression “on demand” in 
the document is covered by Article 49 


(b) of the schedule to the Stamp Act. 
T. Large 


number of - decisions 


were cited before us by counsel for either. 
are not relevant. 


party. Most of them 
and therefore I-do not propose to-dis~ 
cuss them. The decision which may be 
of some help to the petitioners. is a 
Bench decision of Travancore Cochin 
High Court in Aiyapankutty v. Mathoo 
Mathai, AIR 1955 Travancore Co 65. 
From the statements of the lower court 
about the document which aré quoted in 
the decision it appears that it was a note 
for Rs: 1500/- payable on demand after 
one year. Their Lordships held that the 


’ words ‘payable on demand’ occurring in 


` a promissory note means payable at once 
and as in the case before them the money 


wi t payable within one year. the 
ree ae AT ..65 and Muthu Gounder’s case. AIR 1961 


document was a promissory note not pay~- 
able on demand covered by Art. 49 (b) 
of the Schedule to the Stamp Act 
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The controversy before their Lordships 
was not whether the document was a 
promissory note chargeable under Art. 48 
(b) of the Schedule to the Stamp Act or 
as a bond. The argument advanced be- 
fore them, which was rejected, was that 
it was a promissory note payable on 
demand and covered by Article 49(a) of 
the Schedule to the Stamp Act. The 
trial court had held that it was covered 
by Article 49(b) of the Schedule to the 
Stamp Act and stamp duty was to be 
paid on it as- bond was upheld by the 
High Court. 


Learned counsel for the petitioners 
was not able to cite any other decision in 
which a document where the payment 
was to be made on demand after stipulat- . 
ed period was held to be a promissory 
note. In Chockalingam Chettiar v. Rama 
Mu Rama Palaniappa Chettiar, ILR 58 
Mad 261 = (AIR 1935 Mad 23) a case re- 
lied on by petitioners’ learned counsel. 
there was no stipulation in the deed it- 
self postponing the payment for a certain 
Period but--as there was a well establi- 


_ Shed usage that under a document of the 


nature known as Thavanai document, 
which was under consideration before 
their Lordships. the amount was not re- 
payable within three months, it was held 
that it was a promissory Dote not pay- 
able on demand. - 


8. i The decision which. had been 
relied on by the trial court in support of 
the order impugned before us and helps 
the opposite party is the case of Muthu 
Gounder v. Perumayammal. AIR 1961 
Mad 347. The document which was 
under consideration in that case contain- 
ed a recital “I promise to pay. you or 
your order after a period of two vears on 
demand by you”. Ramachandra Iyer J. 


held that as there was a recital for pav- 


ment on demand after stipulated period, 
making of such a demand was a condition 
precedent to the payment and thus there 
being no unconditional promise to pay 
in the document. it was not a promissory 
note within the meaning of the expres- 
sion in Section 2(22) of the Stamp Act. 
He distinguished the decision in Alamelu 
Ammal v. Rangai Gounder, AIR 1945 
Mad 42 on the ground that there was no 
stipulation in the document under con- 
sideration in that case for a demand 
after the stipulated period and held that 
the document was not covered by Article 
49 (b) of the Schedule to the Stamp Act. 


9. After having given due con- 
sideration to the arguments advanced 
before us by learned counsel for the par- 
ties and the ratio for the decisions in 
Aiyappankutty’s -case. ATR 1955 Trav-Co 
Mad 347 I respectfully 


agree with the 


“view taken by Ramachandra Iver. J. in 
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the latfer case. In both these decisions 
it has been held that when there is no 
stipulation postponing the payment, the 
expression ‘payable on demand’ in the 
document means that the money becomes 
due forthwith at once on the execu- 
tion of the document. In such a case the 
use of the expression “payable on de- 
mand” cannot be taken to be a condi-cion: 
but where the payment ‘cannot be en- 
forced within a stipulated period and it 
is stated that the debt becomes payable 
after that period on demand, the use of 
expression ‘on ‘demand’ attaches a fur- 
ther condition and such a documert is 
not a promissory note within the m2an- 
ing of Section 2(22) of the Stamp Act. 
10. As has already been observed. 
the definition of “bond” in Section 2(5) 
of the Stamp Act is not exhaustive. By 
the document under consideration the 
debtors do bind themselves to pay the 
amount. Learned counsel for the peti- 
tioners was not able to show to us any 
other Article of the Schedule to the 
Stamp Act which expressly’ covers such 
a document. ‘In the circumstances, I find 
no reason to differ from the view teken 
by the court below that the documert is 
a bond and is chargeable under Aricle 
15 of the Schedule to the Stamp Act. 
11. For the foregoing reasons. 
the application is dismissed but, in the 
circumstances of the case, without costs. 
B. D. SINGH, . J.: 12. I agree. 
Petition dismissed. 





AIR 1971 PATNA 381 (V 58 C 83) 
N. L. UNTWALIA AND B. P. 
SINHA, JJ. 

Badri Singh and others. Petitioners 
v. North Bihar -Regional ‘Transport Au- 
thority, Muzaffarpur and others. Res- 
pondents. 

‘Civil Writ . Jurisdiction Case os. 
11501 to 1507. 1520, 1536. 1555 and 1717 of 
1969 and 435 of 1970; D/- 27-8-1970. 

Motor Vehicles Act (1939), S. 6 F 
(2) (ce) (iii) — An order by Appeal Beard 
cancelling renewal of permits urder 
S. 68 F (2) (e) (iii) is illegal when a con- 
dition in the. approved scheme entitles 
the operators to ply their services till the 
validity of. their existing: stage carriage 
permits. (Para 5) 

Balbhadra Prasad Singh, Saptami 
Jha and Yagneshwar Singh for Feti- 
tioners; Lal Narayan Sinha and Laksh- 
man Sharan Sinha, for Respondents. 

ORDER: All these twelve cases have 
been heard together as identical ques- 
tions of law and facts are involved in 
them. They are, therefore, being dis- 
posed of by a common judgment: . 
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Authority (Prs. 9-12)-[Prs. 1-4] Pat. 382 


2. The petitioners În these cases 
applied for renewal of their stage carri- 
age permits for different routes. Fol- 
lowing the procedure for grant of per- 
mits, the renewal applications were pub- 
lished in the Bihar Gazette on the 19th 
June, 1968. -Objections were invited. 
The Bihar State Road Transport Corpora- 
tion, hereinafter called the Corporation, 
filed objections on the ground that there 
Were proposed schemes, which were 
about to be approved. and the schemes, 
when approved will cover entirely in 
some cases and partially in others, the 
routes for which the renewal of the per- 
mits had been applied. It appears from 
the order of the Regional Transport Au- 
thority, North Bihar, which was the first 
authority in all these cases. ‘that for 
sometime temporary permits were given 
to the petitioners awaiting the final ap- 
proval and publication of the approved 
schemes in the official Gazette, as requir- 
ed under sub-section (3) of Section 68D 
of the Motor. Vehicles Act. 1939. herein- 
after called ‘the Act’. But finally, due 
to one reason or the other, when the 
publication in the Official Gazette of the 
schemes was not available to the Re- 
gional Transport Authority. it thought it 
proper to renew the- permits applied to 
be renewed by the petitioners. and by its 
resolution dated 18-12-1968. a copy of 
which is Annexure ‘J’ in all the applica- 
tions, it granted the renewal. The Cor- 
poration went up in appeal. By the time 
the appeals were heard by the Appeal 
Board, the scheme seems to have been ap- 
proved and published in the Official 
Gazette. The Appeal Board has taken 
into consideration the schemes so pub- 
lished while passing its order dated the 
29th September, 1969. a copy of which 
is Annexure ‘3’ in all the applications. by 
which the orders of renewal of the peti- 
tioners permits have been set aside. The 
petitioners have come up to this Court 
for the quashing of the crder of the Ap- 
peal Board. 

3. It may be mentioned here that 
some title suits were filed in some Civil 
Courts in the State of Bihar. wherein 
orders of injunction were issued from 
time to time, due to which for a consi- 
derable time the schemes, even if they. 
appear to have been approved long ago, 
could not be published in the Official 
Gazette under sub-section (3) of Section 
68D of the Act. Hence they could nof 
‘become final and could not be called the 
approved schemes. The routes to which 
they related could not be called notified 
routes within the meaning of the said 
provision of law. After the injunction 
orders were vacated the schemes were 
published in the Official Gazette on the 
28th May. 1969. 

4. Before the Appeal Board, ï 
was argued on behalf of the Corporation 
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that the Regional Transport Authority 
while considering 3 
stage carriage permits. even for their re- 


newal. ought to have taken in- 
to consideration the adequacy of 
other passenger transport ser- 


vices likely to operate in near future. as 
required by clause (c) of Section 47 of 
the Act. According to the case ofthe Cor- 
poration. after coming into force of the 
approved schemes, it was going to ope- 
rate the buses and, therefore. renewal of 
the permits ought to have been refused. 
The Chairman of the Bihar State Trans- 
pert Appellate Authority in his order 
(Ammexure '3’} seems to have accepted 
the contention partially when it said 
that the Regional Transport Authority 
could not ignore the fact that the schemes 
were likely to operate, particularly when 
the Corporation pointed out to the said 
Authority that the schemes had been ap- 
proved by the Government and their 
publication was delaved because of some 
injunction orders issued by the Court. 
But thereafter. as we read the order of 
the chairman. he did not think it fit and 
Proper to give effect to clause (c), even 
assuming that he could have' given effect 
to clause (c) in a case of this nature and 
refused the renewal of the permits of the 
petitioners. What he did was that he set 
aside the order of the Regional Transport 
Authority in granting the renewal in all 
the cases. so far as the notified portions 
of the routes were concerned. In other 
words. the Appeal Board exercised its 
power under sub-clause (iii) of clause fc) 
of sub-section (2) of Section 68F of the 
Act. But in the approved schemes. there 
was a very important condition. which 
was a part of the schemes. in favour of 
the private operators. and which was to 
the following effect: 


“The private operators , shall ovlv 
their services till the present validity of 
their existing stage carriage permits and 
no stage carriage services of private ope- 
rators shall ply after expiry of the pre- 
sent term of their permits.” 


5. . We do not wish to-say either 
way as to whether grant of psrmits or 
renewal -of permits can be refušed on the 
ground of clause (c) of Section 47 of the 
Act, because of an impending scheme. In 
these cases.. however. it was not so done 
by the Regional Transport Authoritv. 
nor was it so done by the Appeal Board. 
While giving effect to the approved 
schemes after their publication in the 
Official Gazette., which. effect. we are in- 
clined to think. could be given even at 
the appellate stage, and even when the 
publication of the schemes in the Official 
Gazette was after the passing of the 
orders by the Regional Transport Autho- 
rity. the Appeal Board. in our opinion. 
ought to have given full . effect 
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the applications for 


A. I. R. 


to these schemes, if so done. under thef 


clause of the schemes, which we have 
extracted above. the permits which were 
renewed by the order of the Regional 
Transport Authority dated the 18th De- 
cember. 1968. must be deemed to be 
“existing stage carriage permits” within 
the meaning of the said clause at the 
time the Appeal Board was giving ef- 
fect to the schemes. That being so. in 
our opinion. the Appeal Board was not 
justified and committed an error of law 
in setting aside the order or modifying 
the orders of the Regional Transport Au- 
thority. Only about eight or nine months 
still remain before the permits renewed 
in pursuance of the orders of the Region- 
al. Transport Authority will expire and 
in such a situation. we do not feel per- 
suaded to accept the argument put for- 
ward on behalf of the Corporation that 
these writ applications should fail as the 
petitioners have not availed. of the alter- 
native remedv of going to the revisional 
authority under Section 64A of the Act 
or the appeals concerned should be remit- 
ted back to the Appeal Board for their 
re -hearing. In our opinion. on the facts 
and in the circumstances of these cases. 
for the reasons stated above. the order 
of the Apneal Board is fit to be quashed 
and must be .auashed by grant of writs 
of certiorari. The result of the quash- 
ing of the order will be that the renewal 
of the vermits granted by the Regional 
Transport Authority to the various peti- 
tioners by their order dated 18-12-1968 
for the veriod for which the renewal has 
been granted shall be valid. 


6. We. accordingly. allow these 
applications and quash the order dated 
29-9-1969 of the Appeal Board in all the 
cases .a copy of which is Annexure ‘3’ in 
all these cases. But there shall be no 
order as.to costs in any of the cases. 


Applica tions allowed. 


AIR 1971 PATNA 382 (V 58 C 84) 
; B N. SHA, J. 


Mahendra Lal, Petitioner v. Mst. 
Rekhia and others. Opposite Parties. 


- Civil Revn. No 861 of 1969, D/- 25-8- 
1970, from order of S. N. Jha 1st- Sub J. 
Arrah D/- 29-7-1969. 


Civil P. C. (1998), S. 151 — Inherent 
powers — Marking uncalled case as dis- 
missed fer default with the party present 
in court is practice of fraud on court. 
Then, petition to restore it, if it is'a mis- 


-Cellaneous case, can be allowed under the 
` section. (1913) 40 Ind Cas 151 


(PC) and 
AIR 1953 SC 23, Followed. AIR 1959 
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Pat 121 (FB), Explained. AIR 1962 SC 527, 
Referred. (Para 6) 
Cases Referred: Chronological Paras 
(1969) M. A. No. 265 of 1967 DA 
22-12-1969 (Pat).. Latiteshwar 
kasi Sinha v. Surendra 


ase aa 1968 Pat 112 (V 55). 
Ramrati Devi v. Ahmed 
Behari 7 
(1967) Civil Revn. No. 550 of 1965 
D/- 11-5-1967 (Pat), Kishori Lal 
Sao v. Bansi Lal Sao 
(1962) AIR 1962 SC 527 (V 49) = 
1962 Supp (1) SCR 450. Manohar 
Lal Chopra v. Rai Bahadur Rao 
Raja Seth Hiralal 
(1959) AIR 1959 Pat 121 (V 46) = 
1958 BLJR 783 (FB) Doma 
Choudhary v. Ram Naresh Lal 3. 4 
(1953) ATR 1953 SC 23 (V 40) = ` 
1953 SCR 136. Keshardeo 
Chamaria v. Radha Kissen 
Chamaria 5 
(1952) ATR 1952 Pat 478 (V 39) = 
ILR 3i Pat 737. Kameshwar 
Singh v. Ram Prasad 5 
(1950) AIR 1950 Pat 497 (V 37). Mt. 
Balmati Kuari v. Jagabandhan 
Nath 5 
Gpr 40 Ind App 151 = ILR 35 All 
Raja Debi Bakhsh 
Singh v. Habib Shah 5 


C. B. Sahay. for Petitioner; Rama- 
kant Verma, Satish Kumar Das and 
Mahendra Pd. Sinha. for Opposite Par- 
ties. 


ORDER: One Rambilash Koeri, ore- 
decessor-in-interest of the opposite party. 
being unsuccessful at the trial. filed 
Title Appeal No. 101 of 1962 in the court 
of the District Judge. Shahabad on April 
7, 1962. After the appeal became ready. 


September 3. 1962, was fixed for hearing- 


of the appeal. As the learned District 
Judge was engaged in some other case, 
the appeal was adjourned to November 
15, 1962 for hearing. In the meantime, 
the appeal was transferred to the court 
of Subordinate Judge. Ist court. Arzah. 
for favour of disposal. From November 
15, 1962. the appeal was adjourned seve- 
ral times. On August 3, 1966, which was 
the date fixed. for the hearing of the ap- 
peal, a petition for time was filed by the 
advocate of the appellant on the ground 
that the advocate who was to argue the 
appeal fell il on August 2, 1966 and he 
was not in a position to attend the court 
on August 3, 1966, the date fixed for the 
hearing of the appeal. From the order 
sheet it appears that mo order on the 
petition for time filed on behalf of the 
advocate was passed. The appeal was call- 
ed out but nobody turned up to argue 
the appeal. The lawyer for the respon- 
dent was present. Hence the court dis- 
missed the appeal for default. 
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2. On August 6. 1966. Rambilash 
Koeri filed an application. being miscel- 
laneous case No. 52 of 1966. for restora- 
tion of the appeal on various grounds al- 
leged in the restoration application. 
Though the petition is labelled under 
Order 9 Rule 9 of the Code of Civil Pro- 
cedure (hereinafter referred’ to as ‘the 
Code’) but in fact the application was 
under Order 41 Rule 19 of the Code. 
After several dates. the case was called. 
out on December 2, 1967. From the 
ordersheet it appears that the case was 
called out but nobody appeared on re- 
peated calls and the case was. therefore. 
dismissed for default. On December 4, 
1967. Rambilash Koeri filed an applica- 
tion for restoration of the miscellaneous 
case, being miscellaneous case No. 129 of 
1967. This application was verified by 
the applicant Rambilash Koeri and was 
signed by his lawyer. It was alleged in 
the application that the applicant was 
present on December 2, 1967 from 11 
A. M. till 4.30 P. M. and he had not gone 
out. The  petitioner’s advocate and his 
clerk visited the court room several 
times but found the court busy in some 
other case. The petitioners advocate 
and his clerk requested the bench clerk. 
Shri Umar Mian. at about 1 P. M. to get 
the case heard. The bench clerk asked 
them to come at 3 P. M- Both of them 
came to court at 3 P. M. as desired by the 
bench clerk and waited there for about 
half an hour but the case could not be 
taken up. 


In the cause list. however. which 
was hung at about 4.30 P. M. the peti- 
tioner’s advocate’s clerk noticed that the 
case had been shown as dismissed for de- 
fault. The petitioner. thereafter. went to 
the court who was sitting at that time 
and complained that the case had not 
been called out and although he was wait- 
ing there from 11 A. M. till then vet the 
case had been dismissed for default. The 
other allegation was that the case was 
not shown on the cause list of December 
2, 1967. or on the earlier date i. e. on 
November 10, 1967. Subsecuently thare- 
after, Rambilash Koeri died and his 
heirs who are opposite party here were 
substituted in his place. 


3. At the hearing of the applica- 
ffon two witnesses (i) the clerk of the 
advocate and (ii) the widow of Rambi- 
lash Koeri were examined in support of 
the allegations made in the restoration. 


application. The learned Subordi- 
nate Judge found the alegations 
made in the restoration appli- 
cation to be correct. Before him it 


was however. canvassed that the appli- 
cation for restoration was not maintain- 
able in law and reliance was placed on a 
Full Bench decision of this Court in 
Doma Choudhary v. Ram Naresh Lal. 


384 Pat. ({Prs. 3-6] 


AIR 1959 Pat 121. But having considered 
the evidence and the circumstances of 
the case, the learned Subordinate Judge 
felt that the court’ should exercise its in- 
herent powers in the ends of justice.in 
this case as otherwise there would be 
miscarriage of justice: In that view of 
the matter. the restoration application 
was allowed, the order of dismissal of 
miscellaneous case No. 52 of 1966 was 
set aside and the case was restored to its 
original file. Hence, the petitioner has 
come up to this Court in revision. ` 
4. Learned counsel for the peti- 
tioner reiterated the same objection 
which was advanced on his ‘behalf in the 
court below to the effect that the court 
below could not entertain an application 
for the restoration of the miscellaneous 
case. In support of this contention he re- 
lied on a Full Bench decision of this 
Court in AIR 1959 Pat 121. His argu- 
ment was that the opposite party could 
have filed an appeal against the restora- 
tion of the miscellaneous case for restora- 
tion of the appeal and. therefore. the 
court had no jurisdiction 
miscellaneous case under its 
powers. On the other hand. learned 
counsel for the opposite party contended 


that in view of the decision ofthe Supreme . 


Court in Manohar Lal Chopra v- .Rai 


Bahadur cg Raja Seth Hiralal., ATR 1962: 


SC 527 the Full Bench decision of the 
Patna High Court, referred to above, is 
no longer good law. In the Supreme 
Court a question arose as to whether the 
court could issue an ad interim injunc- 
tion under the circumstances 


the court was of the opinion that the in- 
terest of justice required the issuance of 
such interim injunction. The Supreme 
Court held that the courts have. inherent 
v Jurisdiction to issue temporary injunc- 
tion in the circumstances which are not 
covered by the- provisions of Order 39 of 
the Code. The Supreme Court held that 
inherent powers are not in any way con- 


trolled by the provisions of the Code as — 
has been specifically stated in Section - 


151 itself but those powers are not to be 


exercised when their exercise may be in’ 
expressly _ 


conflict with what had been.. 
` provided in the Code or against the inten- 
tions of the legislature. ; 
i On the basis of the aforesaid obser- 


vations of the Supreme Court learned 
counsel contended that as there is no ex- 


press provision in the Code for the ras- - 


toration of a miscellaneous case, dismiss- 
ed for default, the court could exercise 
fts inherent powers in suitable cases to 
restore it. He submitted that Order 9 of 
the Code provides for the restoration of 
suits dismissed for default and Order 41 
Rule 19 provides a machinery for the re- 
admission of an appeal, if dismissed for 
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me in the present case to express 


to restore the. 
inherent `: 


which are. 
not covered by Order 39 of the Code if. 


the applicant’s 
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default. But there is no such express 
provision for the restoration of a miscel- 
laneous case dismissed for default under 
the circumstances beyond the control of 
the applicant. 


> be There is good deal of force in 
the argument of learned counsel for the 
opposite party but it is not necessary for 
any 
concluded opinion on his submission. The 
matter can be examined from another 
point of view.- The Full Bench decision 
of the Patna High Court did not lay down 
any absolute proposition that the court 
is helpless in restoring a case dismissed 
for default where appeal is provided. 


“Kamala Sahay. J. who delivered the lead- 


ing judgment. observed as follows (at 


page 127): 


“I do not wish to ay down that a 
court cannot act in exercise of its in- 
herent power at all in setting aside or 
modifying an order passed by itself: but 
it is manifest that as I have already ob- 
served, it.can do so when special circum- 
stances amounting to abuse of the pro- 
cess of the Court exist; for instance, 
where there is a gross mistake of the 
kind committed in AIR 1950 Pat 497 
or where there is a fraud committed upon 
the Court itself as. referred to in ILR 31 
Pat 737 = (AIR 1952 Pat 478) (supra) it 
can certainly act in exercise of its in- 
herent jurisdiction.” 

It was pointed out by the Privy Council 
in Raja Debi Bakhsh Singh v. Habib 
Shah, 40 Ind App 151 at p. 155 (PC) that 
quite apart from Section 151, any court 
might have rightly considered itself to 
possess an inherent power to rectify the 


-mistake which had been inadvertently 
made. The Supreme Court also in . 
Keshardeo .Chamria ov. MRadhakissen 


.Chamria, AIR -1953 SC 23 = 1953 SCR 


136 held that the judge has jurisdiction 
to correct his own error without entering 
into discussion of ‘the grounds taken by 
the parties. 


6. In the present case the court 
below has accepted the allegations of the 
applicant-opposite party © that the appli- 
cant was all along in court. His lawver 
several times went to enquire as to 
when the case would be taken up.. the 
bench clerk asked ‘him to come at 3 P. M. 
lawyer as well as the 
clerk remained in court for about half 
an hour but still the case could not be 
taken as the court was otherwise engag- 
ed. The applicant remained till 4.30 


P. M. when the -clerk found on the cause . 


list that the case had been dismissed for 
default. The applicant thereafter went 
to the Subordinate Judge who was still 
sitting in court and informed him about 
the fact that the case had never been 
called out but still it had been shown as 
dismissed for default. The allegation was 
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that all these things had been manoeuvr- 
ed by the bench clerk who was in col- 
lusion with the respondent. Ths hap- 
pened on December 2, 1967 and on 
December 4, 1967 restoration app ication 
was filed making all these allegat_ons. If 
all these allegations are true, wh ch the 
court has believed to be so, there is no 
scope for the argument that the coart has 
mo inherent powers to give relief to the 
applicant by restoring the miscel_aneous 
case. It is a case of fraud practise] upon 
the court and, in my opinion, the court 
was perfectly justified in exercising its 
inherent powers by restoring the miscel- 
laneous case. Therefore, there is mo sub- 
stance in the contention that the court 
had no jurisdiction to restore the misce- 
llaneous case which had been dismissed 
for default. 


¥ Learned counsel for the oppo- 
site party submitted that though <he ap- 
peal was filed on April 7. 1962. but it 
was adjourned from time to time on 
some ground or the other till Auzust 3, 
1966 which was the date fixed ior the 
hearing of the appeal. The advozate of 
the appellant filed an application for 
time on the ground that he had fallen ill 
on the previous day and as he was ill he 
was not in a position to come to court to 
argue the appeal. The court below did 
not pass any order rejecting the applica- 
tion and asking the appellant to become 
ready but it is mentioned in the order- 
sheet that the appeal was called cut. no 
body responded on behalf of the appel- 
lants, the lawyer of the respondent was 
present and. therefore, the appecl was 
dismissed for default. His con -ention 
was that this was not a proper order in 
this case. The court should have con- 
sidered the application for time and if he 
would have considered. he would cer- 
tainly have granted timeinthe case. In 
appeal, a party has got nothing to dos 
only the advocate argues the case and, 
therefore, even if the appellant was not 
present in court, an application fo? time 
had been filed on behalf of the advocate 
himself on the ground of his illness and 
that he had not come to court. 


- His second submission was that the 
appeal had taken a dilatory course and 
had been adiourned several times. In 
such circumstances, the court below 
should have fixed a reremptory date in 
presence of the lawyers of the ‘parties, 
as has been held by the Court in several 
cases. In such circumstances, learned 
counsel submitted that this Couri may 
exercise its powers under Section 115 of 
the Code and set aside the order cf dis- 
missal of the appeal itself passed ky the 
lower appellate court. In support >f his 
contention he relied on a decision cf this 
Court in Ramrati Devi v. Ahmad Eshari, 
AIR 1968 Pat 112 and an unreported deci-= 
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Haliman v. Md, Manir 


[Prs, 6-8] Pat. 385 


sion in Kishor? Lal Sao v. Eansi Lal Sao, 
Civil Revn. No. 550 of 1965 decided on 
11-5-1967° (Pat) and yet another unreport- 
ed decision in Laliteshwar Prasad Sinha 
v. Surendra Prasad, M. A. No. 265 of 
1967 decided on 22-12-1969 (Pat). In all 
these cases this Court sus motu exercised 
its powers under Section 115 of the Code 
and set aside the order of the court of the 
first instance. Since the matter is pend- 
ing before the lower appellate court, 
which will take into consideration all 
the facts and circumstances of the case 
and pass necessary orders on the applica- 
tion of the opposite party. I do not pro- 


` pose to express any opinion on the con- 


tentions raised by learned 
the opposite party. 

For the reasons stated above, 
the application fails and it is according- 
a S amisa with costs. Hearing fee 

S. m, 


counsel for 


Petition dismissed. 





AIR 1971 PATNA 385 (V 58 C 85) _ 
R. J. BAHADUR AND KANHAIYAJI, JJ. 


Mt. Haliman and others, Appel- 
lants v. Md. Manir and others, Respon- 
ents. > 


A. F. O. D. Nos. 504 and 505 of 1984, 


D/- 22-7-1970, from order of Sachin- 
dranath Basu, Sub-J., Hazaribagh, D/- 
14-8-1964. 


(A) Contract Act (1872), Section 23 
Illustration (h) — Agreement to forfeit 
one’s legal share in property for saving 
one’s son from’ criminal prosecution is 
void. (Para 12) 

(B) Registration Act (1908), Section 
17 (1) (b) — Agreement purporting to 
forfeit claim in father’s property amounts 
to extinguishment of right in ancestral 
property and requires registration. If 
unregistered, the document is inadmis- 
sible in evidence for proving relinquish- 
ment. (Para 12) 

(C) Muhammadan Law — Dower — 
Where a Muhammadan lady is in pos- 
session of her hushand’s property and 
she still claims dower-debt, then her 
right to retain property exists till dower- 
debt is discharged. Such right to retain 
possession can also be exercised by her 
heirs after her death. AIR 1951 Bom 
22, Relied on. . (Para 17) 

(D) Muhammadan Law — Partition 
— Under Muhammadan Law partial 
partition of only some items of the family 
property is permissible. AIR 1963 Pat 
375, Rel. on. (Para 18) 
Cases Referred: Chronological Paras 
(1963) AIR 1963 Pat 375 (V 50) = 

S. M. A. Samad v. Shzhid Hus- ; 
sain 13 
DO/DO/B686/71/HGP/P 
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(1951) ATR 1951 Bom 22 (V 38) = 
52 Bom LR 884, Mirvahedali v. 
Rashidbeg 

Brahmanand Singh 

Mazumdar, for Appellants; S, S. Ashg- 

har Hussain, Q. A. Rahman and Jami- 

lur Rahman, for Respondents. ` 


KANHAIYAJI, J.:— These two ap- 
peals arise’ out of a decision of the 
learned Subordinate Judge, Hazaribagh. 
As these appeals arise out of the same 
judgment, they have been heard toge- 
ther, and this judgment will govern 
both of them. 

(Contd. on Col. 2) 


and S. K. 


. Haliman v. Md. Manir (Kanhaiyaji J) 


. table given below: 


A.L R. 


2. The plaintiff filed a suit for 
partition of the properties given in 
Schedule ‘A’ of the plaint. The plain- 
tiff claimed 22/5 annas share in item 
No. 1. 12/5 annas share in Item No. 2 
and 32/5 annas share in Item. No, 3 of 
Schedule A properties. He also prayed 


„that a separate takhta be carved out 


by the apoointment of a pleader com- 
missioner, and he may be put in khas 
possession of the takhta to be allotted 
to him. 


3. The relationship cf the par- 
ties is as shown in the genealogical 
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: 
Habibul Hassan 


| 
Mad. Ellyas Hussain 
l | 





lst wife — Kaziban 


ve 


Bibi Kaniz Fatima 


| 
2nd wifa— Bibi Haliman 
(Defendant No. 1) 


(Daughter) - — Defeneant No. 2 


Azizul Hassan- Abdul Hasan 
(Dead) (Defendant No. 3) 


4. The case of the plaintiff is 
that Item No. -1 of Schedule A of the 
plaint was held by MHabibul Hassan, 
father of the plaintiff, and by Md. EH- 
yas Hussain, uncle of the plaintiff, in 
equal shares and was in their joint pos- 
session during their respective lifetime. 
Md. Ellyas Hussain died in or about 


the year 1948 leaving behind him -his ` 
“two. 


brother Habibul Hassan and his 
widows, Bibi Kaziban. and. Bibi Haliman 
and his widowed daughter, Most. Kaniz 
Fatima; and, upon his death his half 
share devolved upon his brother, his 
two widows and his widowed daughter. 
On the death of Md. Ellyas Hussain the 
share of his brother Habibul Hassan im 
the house was augmented to -/11/- annas, 
while the remaining -/5/- annas share 
devolved upon his o i 
daughter. Bibi Kaziban died leaving 
behind her daughter Bibi Kaniz Fatima, 
defendant No. 2, and her share in the 
-house devolved upon this defendant. The 
father of the plaintiff, died about nine 
years back leaving behind him the plain- 
tiff and defendants 3 to 5 as his legal 
heirs who came in joint possession of 
the -/11/- share of Habibul Hassan in 
the house and have been in joint pos- 
session of the same along with defen- 
dants 1 and 2. 


The further case of the. plaintiff is 
that defendant No, 5 began to remove 


| 
Md. Manir 
(Plaintiff) 


two widows and ` 





| 
Bibi Kolsum Zainul Abedin 
(Defendant No. 4) (Defendant No. 5) 


a-lot of movable properties and orna- 
ments of ‘their father through his son. 
On the 27th. May, 1951, the son of de- 
fendant No. 5 was caught red-handed 
in the. act.of stealing ornaments from 
the box of the plaintiff's father. When 
the people of the locality collected, de- 


fendant No 5 admitted before them to 


have . removed through his son orna- 
ments worth Rs. 1,325/- only and gave 
an undertaking in ag that he would 
not get anv share in his father’s pro- 
perty unless he repaid the said amount 


. to the plaintiff and other heirs of Habi- 


bul Hassan.- In spite of repeated de- 
mands. defendant No. 5 has not repaid 
the amount. and. therefore, he has for- 
feited his share in the suit properties, 


5. The money in deposit in Pos« 
tal Savings Bank at Hazaribagh- stand- 
ing in the name of the father describ- 
ed in Item No. 3 of Schedule ‘A’ de- 
volved -upon the plaintiff and defendants 
3 and 4 only as defendant No. 5- had 


‘forfeited his claim to a share in’ his 


father’s property. Md. Elivas Hussain 
had also accounts in Postal Saving Bank 
of the United Bank of India and Chota- 
nagpur. Banking Association at Hazari- 
bagh. After the death of the plaintiff's 


father, the money in deposit inthe said 


accounts described in Item No, 2 of 
Schedule ‘A’ devolved upon the plain- 
tiff and defendants 1 to 4 defendant No. 


1971 . 

5 had forfeited his- claim. Thus, the 

plaintiff claimed for partition of his 

share, as stated above. ' 
6. Separate written statements 


were filed by defendant No. 3, defen- 
dant No. 4. defendan No. 5 and defen- 
dants 1 and 2. In rone of the written 
statements, the relationship as given in 
the genealogical table has been disput- 


ed. The main challenge of dezendant- 


No. 3 is regarding the detail of the pro- 
perties given in the plaint. It has been 
stated that the plaintiff has deliberately 
omitted to give a full and correct list 
of properties under partition and. con- 
cealed a number of movable ard im- 
movable properties which are liable to 
be partitioned and a list whereof -is 
given in Schedule A of the written state- 
ment filed by this defendant. His fur- 
ther case is. that a will propounded by 
Most. Bibi Kajiban was found to. be 
forged by -the District Judge of Hazari- 
bagh in Title Suit No. 2-of 1949 This 


defendant had no objaction-to the parti-: 


tion of the properties mentioned in the 
plaint if the properties left out >f the 
plaint and which. have been mentioned 
in his written statement .be also parti- 
tioned and a separate takhta propor- 
tionate to his share equal: to the plain- 
tiff be carved out and he be ut in 
possession of the same. 


7. In the written statemert filed 
by defendant No. 5, a plea had been 
taken that besides the properties men- 
tioned in the plaint some more it2ms of 
properties, which are the joint proper- 
ties of the parties, have been cmitted 
by the plaintiff. Such properties have 
been described in Schedules ‘X’ end ‘Y’ 
of the written statement. This defen- 
dant refuted the allegation in the plaint 
regarding the removal of the ornaments 
and movables of the father. e -des- 
ecribed the said allegation in the plaint 
as false. It has been stated in the writ- 
ten statement of this defendant that the 
ornaments possessed by the fatker of 
the plaintiff and defendants 3 and 5 are 
in possession of the plaintiff as detail- 


. ed in Schedule ‘Y’ of the written state- 


ment, and the plaintiff and defendants 
3 and 5 are entitled to those ornaments, 
each of the plaintiff and defendants 3 
and 5 having -/4/8 pies share and the 
remaining -/2/- share belonging fo de- 
fendant No. 4, Besides 
denying the theft of the ornaments by 
this defendant, it has been firmly as- 
serted that’ no undertaking forfeiting 
his share in the family properties was 
ever given by this defendant, ard the 
story of theft has been invented by the 
plaintiff to deprive this defendant of his 
legitimate share in the family rroper- 
ties. If the plaintiff produced any 
document regarding the underctaki 
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‘findings given above, the learned Sub- 
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the same must be forged and fabricat- 
ed. This defendant claimed -/3/1 pie 


‘share-in the properties as mentioned in 


Schedule ‘A’ of the plaint and ‘X’ of 
the written statement as also -/4/8 pies 
share in Schedule Y of the written 
statement. 


8. In the written statement fil- 
ed by Most. Bibi Kolsum, defendant No. 
4; the main contention is about the 
share, This defendant claimed a lar- 
ger share and a separate takhta for her 
share in items 1 to 3 -of Schedule ‘A’ 
of the plaint In the written statement 
filed by defendants i and 2, it has been 
stated inter alia that a sum of Rupees 
11,000/- and two gold dinars payable to 
each of defendant.No. 1 and mother of 
defendant No: .2 as dain mohar was out- 
standing against Md. Ellyas Hussain 
at the time of-his death and the same 
having not .been paid, the . outstanding 
became a charge upon his estate; ` and, 
defendant No. 1 and her co-widow and, 
after her, defendant No. 2 have been 
holding a major portion of- the house 
in suit in lieu of. their dower debt. They 
have got electric fittings and connec- 
tions done at the cost of Rs. 500/-. They 
have further made improvement in the 
western portion of the house at the: cost 
of Rs. 600. Defendant No. 2 also met the 
entire expense .of funeral and other 
rites of her parents. She spent about 
Rs. 1,000/- in bringing the dead body 
of Md. Ellyas Hussain from Sariya to 
Hazaribagh and spent on his funeral 
rites a sum amounting to Rs. 1,000/-. 
The defendants claimed a charge upon 
the properties in suit of Md. Ellyas 
Hussain to the tune of Rs. 1,000/-. 


9. The learned Subordinate Judge 
framed several issues, and, on a con- 
sideration of the evidence on record, 
decreed the suit in part. The learned 
Subordinate Judge found that defendant 
No. 5 has not forfeited vis share in the 
properties in suit and that the deed of 


- agreement is forged and fabricated and 


it has got no legal and binding effect. 
He has further found that although the 
plaintiff has omitted tc bring several 
properties, movables and immovables, 
belonging to Habibul Hassan and 
Ellyas Hussain, in the hotchpot for 
partition, but the suit would not fail 
for non-inclusion of these properties. 


Under issue No. 4, in view of the 


ordinate Judge determined the share of 
the different parties.. He further held 
that defendants 1 and 2 are entitled to 
get dower debt amounting to Rs. 1,000/- 
and two dinars each from the heirs of 
Md. Ellyas Hussain, and these defen- 
dants can retain possession of the house 
so long the dower debts are not dis- 
charged. It was also held that these 
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defendants are also entitled to recover 
a sum of Rs. 1,000/- which they in- 


curred in connection with the funeral. 


expenses and other rites performed by 
them on the death of Md. Elyas Hus- 
sain. 


_ 40. The plaintiff is the appellant 
in First Appeal No. 505 of 1964. Mr. 
Brahmanand Singh, learned Counsel ap- 
pearing for the plaintiff, has urged that 
the learned Subordinate Judge has 
taken mistaken view both of law and 
fact-in coming to a conclusion that de- 
fendant No. 5 has not forfeited his share 
in his father’s properties. He further 
submitted that .at least -the plaintiff 
ought to have got his share of money 
out of the price of the ornaments sto- 
len. The case made out in the plaint 
is that defendant No. 5 began remov- 
ing the movables and ornaments of his 
father, Habibul Hassan, through his 
son. On the 27th May, 1951, Zahir son 
of Zainul Abedin (defendant No. 5) was 
caught red-handed in the act of steal- 
ing ornaments from the boxes of the 
father. When the people of the loca- 
lity collected, defendant No. 5 admitted 
before them to have removed the orna- 
ments worth Rs. 1,325/- through his son 
and gave an undertaking in writing that 
he would not get any share in his 
father’s property until he paid the share 
out of the amount of the price of the 
stolen ornaments to the plaintiff and 
other heirs’ of Habibul Hassan. The 
alleged agreement is Ext. 2, in which 
the details of the ornaments are given. 
The statements contained in Ext. 2 are 
in these words: 


“I am liable to pay this money, be- 


cause the aforesaid articles belong to- 


(my) father and he is alive. These arti- 
cles are missing, Zaheer has stolen them. 
and has derived benefit illegally. Mode 
of payment — I shall pay Rs. 10/- to 
my father per month, and if the money 
could not be paid till during his life- 
time, I shall pay the money out of my 
share in the properties of my father. I 
shall not put forward any plea and 
objection to it. If I shall do so, the 
same shall be null and void. I under- 
take that the said Zaheer will not take 
anything illegally in future. If he 
would take, legal action would be taken 
against him according to law. I exe- 


cute this Fkrarnama (deed of agreement) - 


of my own accord without any pres- 
sure or coercion on the part of any one 
fn enjoyment of my proper senses, so 
that it may be of use when required.” 
This agreement is òn a revenue stamp 
and is witnessed by Ramkhelawan and 
Md. Moneer, and their signatures are 
Exts. 1 and 1 (a). Ramkhelawan (P.W. 
1) has proved his own signature on Ext. 
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2 and supported the recitals therein, 
However, in his cross-examination, he 
has stated that the deed of agreement 
had been written out before his arrival 
and he signed the same after he rea- 
ched. P. W. 2 Md. Yusuf Ali has come 
to state that about thirteen years ago 
Zaheer, son of Zainul Abedin, had sto- 
len the property of Habibul Hassan, and 
Zainul Abedin had undertaken to pay 
the price of the articles stolen and the 
document was executed by him. P. W. 
8 Md. Alauddin also spoke about the 
execution of the deed of agreement by 
Zainul Abedin after the theft. P. W. 4 
Mohan Ram Vishwakarma has also 
stated that thirteen years ago he learnt 
about the theft and saw that a deed o. 
agreement was being scribed. d 


il. The above-named four wif- 
supported the statements 
made in the alleged agreement (Ext. 2); 
but the plaintiff (P. W. 5) perhaps rea- 
lised the difficulty that the payment of 
money was not enough -for the success 
So, he stated that Zainul 
Abedin had given an undertaking that 
if he would not pay the value of the 
ornaments, he would forfeit his interest 
in- the property. This statement of the 
plaintiff is not supported by the first 
four witnesses and the recitals in the 
alleged agreement (Ext. 2). According 
to the deed of agreement, the defen- 
dant had agreed to pay Rs. 1,325/- to 
the parties as the value of the orna- 
ments said to have been stolen by 
Zaheer, his son. It has been stated that 
in case he failed to pay, this amount 
would be realisable from his share out 
of his father’s property. Nowhere, Zai- 
nul Abedin has stated that he would 
forfeit his legal share in the properties 
of his father. Therefore, in my opi- 
nion, the plaintiff himself has given a 
go-by to his case pleaded in the plaint 
on this point. 


12. P. W. 5 has also stated that 
Zaheer was caught for having commit- 
ted the theft, and he was going to be 
handed over to the police; 
Mohalla people 
agreement owas executed. So, this 
agreement was executed by Zainul 
Abedin for the purpose of saving his 
son from criminal prosecution. The 
learned Subordinate Judge is right in 
holding that such an agreement is void 
in the eye of law -according to Sec- 
tion 23 (h) of the Contract Act. More- 
over, such an undertaking purporting to 
forfeit the entire claim of defendant 
No. 5 in the movables and immovables 
of his father amounts to extinguishing 
his rights in the ancestral property. 
Such an agreement, therefore, requires 
registration; and, Ext. 2 being not re- 
gistered, it cannot be admitted into evi- 


but the. 
intervened and the . 


> 
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dence for proving the case of relinqu:sh- 
ment as set up by the plaintif. Or a 
careful consideration of the oral əvi- 
dence which requires. no repetition, I 
am convinced that the findings arrived 
at by the learned Subordinate Judge 
that defendant No. 5 has not forfeted 
his share in the properties in suit and 
that the deed of agreement is forged 
and fabricated ‘are correct. 


13. This view is also supported 
by the fact that D. W. 6 Sirajuddin Ah- 
mad, who has been examined on behalf 
of defendants 3 and 5, has stated ihat 
the house of Habibul Hassan and Md. 
Ellyas Hussain is adjacent west of his 
house; and, in May 1951 there was no 
hulla of theft in the house of Hab=bul 
Hassan. D, W. 11 Fazlur Rahman, who 
has his house on the west of the hcuse 
of Habibul Hassan and Md. Ellyas Hus- 
sain, has also stated that there was no 


hulla of any theft as alleged by the 


plaintiff. Defendant No. 5 (D. W. 18) 
has denied the theft by his son, Zah=2er. 
Zaheer has also been examined in this 
case. as D. W. 13. He has stated on 
oath that he never committed theft of 
ornaments of Habibul Hassan. 


So, from the evidence discussed 
above. it is fully established that there 
was no theft of movables and orna- 
ments. The theft is alleged to kave 
taken place on the 27th May 1951, dur- 
ing the lifetime of the father of the 
plaintiff, Habibul Hassan. In Ext. 2, 
the deed of agreement, Zainul Abedin 
is supposed to have undertaken to pay 
the money to his father whose articles 
were missing. Therefore this agreement 
cannot be the foundation of the claim 
of the plaintiff that defendant No. 5 sad 
relinquished his interest in the property 
left behind by his father and urcle. 
So, from the evidence discussed above, 
I find that the plaintiff has inventei a 
cock and bull story to deprive deien- 
dant No. 5 of his share in the family 
properties. 

14, No other point was argued 
on behalf of the appellant in this ap- 
peal, which is devoid of any merit. It 
is, accordingly, dismissed with costs. 


15. In the next first appeal 
(First Appeal No. 504 of 1964), dezen- 
dants 1 and 2 are the appellants. Mr. 
Mazumdar, appearing on behalf of these 
appellants, has urged three points, name- 
ly, (1) that defendant No. 2 ought to 
have been given a share in the hcuse 
(Item No, 1 of Schedule A of the plaint), 
(2) that the dower debt of Rs. 11,030/- 
with two dinars should have been al- 
lowed to each of the two appellants, 
and (3) that the properties claimed by 
defendants 3 and in their wriiten 
statements should have been held either 
to be non-existent or exclusively be- 
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longing to the persons in whose posses- 
sion they were lying. 


16. So far as the first point is 
concerned, it is worthwhile to mention 
that in paragraph 43 of the judgment 
under issue No. 4, in view of his find- 
ings, the learned Subordinate Judge has 
determined the share of the plaintiff 
and defendants 3 and 5 in the proper- 
ties mentioned in Item No. 1 of Sche- 
dule A of the plaint at-/3/1 each and 
the share of defendant No. 1 at -/1/- 
and that of defendant No. 4 at -/1/3. 
There is no mention of the share of 
defendant No. 2 in determination of this 
issue. If all the shares of the persons 
who are mentioned above excluding 
defendant No. 2 are added, they come 
to /11/6. Therefore, obviously, there 
is a deficit of -/4/6. Defendant No. 2 
is entitled to this share. This seems to 
be an omission by oversight in the judg- 
ment of the learned Subordinate Judge. 
The share of defendant No. 2 in the 
said property is, therefore, -/4/6 pies 
and the decree will be modified accor- 
dingly giving a share of -/4/6 in Item 
No. 1 of Schedule A of the plaint to 
defendant No. 2. The first point rais- 
ed by the learned Counsel is, thus, an- 
swered in the affirmative. 


17. A Mohammedan husband may 
settle any amount that he likes by way 
of dower debt upon his wife though it 
may be beyond his means and though 
nothing may be left to his heirs after 
the payment of the amount; but he can- 
not in any case settle less than ten dir- 
hams. In Mirvahedali Kadumiya v. Rashid- 
beg Kadumiya, AIR 1951 Bom 22 it has 
been held that where a Muhammadan 
widow, who is in possession of her hus- 
band’s property, still claims the dower 
debt due to her, then her right to re- 
tain possession of the property till the 
dower debt is ‘discharged exists and it 
is immaterial in what character whether 
as a creditor for dower debt or other- 
wise she came into possession of the 
property, provided she came into pos- 
session lawfully and without force or 
fraud. Such right to retain possession 
can also be exercised by her heirs after 
her death. On admitted facts, the 
dower debt of the two wicows had not, 
been satisfied. Therefore, Bibi Halimani 
(defendant No. 1), the widow of Md. 
Ellyas Hussain, and Bibi Eaniz Fatima, 
daughter of Kaziban, deceased widow of 
Md. Eliyas Hussain, are entitled to 
dower debt and may retain possession 
of the property left behind by Md, El- 
ee Hussain till their claims are satis- 
fied. 


In this appeal, we are concerned to 
find as to what was the dain mohar 
fixed by Ellyas Hussain at the time of 
his marriages with Kaziban and Hali- 
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man. Mr. Mazumdar relied on the evi- 
dence of Haliman, who -was examined 
on commission as D. W, 19. She. ‘has 
stated on oath that dower debt was fix- 
ed at Rs.11,000 and two dinars, and that 
was also the amount of dower debt 
fixed for her husband’s second wife, who 
was the mother of defendant No. 2. She 
has also stated that the said dower 
debt of herself and that of-her sautin 
(co-wife) were not paid by the husband. 
No other person, who was present at 
the time of the fixation of the dower 
debt, has been examined in this case; 
but there is one significant statement in 
the evidence of Haliman. She has stat- 
ed that “the same rate .of Denmohar 
was fixed for -other members of the 
family at the time of. marriage”. 


In this connection, defendant ° “No. 3 - 
son of Habibul Hassan as D. W: 17 has 


stated that. the dower debt of his wife. 
D. W. 5,.- 


is Rs. 1,000/- and two Dinars. 
another son of MHabibul Hassan, also 
` stated that the dower debt of his wife 
was Rs. 1,000/- and two Dinars. He 


also stated that Abul Hassan (ee 


No. 3) married three times, and in 

the marriages dainmohar was fixed at 
Rs. 1,000/- and two Dinars. Since, Hali- 
man is herself interested in the amount 
of the dower debt, there.is every chance 
of exaggeration in her claim; but, on the 
other hand, there are the positive state- 
ments of defendants 3 and 5 which 
_ were taken in their cross-examination 
that Rs. 1,000/- and two Dinars was 
the amount fixed as dain mohar in the 
marriages in the family, and from these 
statements it can be safely held that 
the prevailing amount of dower debt 
of the ladies married in the family of 
the parties was Rs. 1,000/- and two 
Dinars. The conclusion- arrived at by 
the learned Subordinate Judge is cor- 
rect, and defendants 1 and 2 are only - 
entitled to get dower debt amounting to 
Rs. 1,000/- and two Dinars each from 
the heirs of Md. Ellyas Hussain. Coun- 
sel for the parties have stated that one 
Dinar is equivalent to Rs. 32/-. There- 
fore, defendants 1 and 2 are entitled to 
get dower debt amounting to Rs. 1064/-, 
each from the heirs of Md, Ellyas Hus- 
The decree will be modified by 


sain. 
substituting Rs. 1,000/- and ‘two Dinars ` 
to Rs. 1,064/- as dower debts. The 


second point urged by learned Counsel 
is accordingly disposed of. 


18. The learned Subordinate Judge 
has considered in detail whether the 
movable properties as mentioned in the 
pleadings of defendant No. 3 and de- 
fendant No, 5 are also joint properties 
of the parties. He has devoted much 
time over this aspect of the case. vs 
“my opinion, so much labour was un 
led for when the parties were not anxi- 
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ous to get those properties partitioned. 
Mr. Ashghar Hussain, learned Counsel 


- appearing for defendants 3 and 5, con- 


cedes. and rightly, that the findings 
piven by the learned Subordinate Judge 
regarding the existence of the movable 
properties and the claim of the parties 
concerned will -not be res judicata in 
any subsequent suit, if brought by any. 
party. Therefore, without giving a de-. 
tailed analysis of the findings arrived 
at by the learned Subordinate Judge I 
‘hold that the learned Subordinate Judge 
is correct in his conclusion that even if 
the plaintiff has omitted to bring in 
_ the hotchpot for partition several pro- 
perties. movables and immiovables, be- 
longing to Md. Ellyas Hussain and Habi- 
bul Hassan, the suit is not liable to be 
dismissed. In S. M. A. Samad v. Sha- 
hid Hussain, AIR 1963 Pat 375, it has 
been held that ,a suit for partition of 
zeven one item of property is maintain- 
able in case of- tenants in common. The 
_ordinary rule that a suit for partial 
partition of the properties owned by the 
parties ‘to the suit is not maintainable 
does not however, apply to the case of 
co-owners who hold ‘land as tenants-in- 


- common as distinguished from the co- 


sharers holding land as joint: tenants. 
In the case of tenancy-in-common, each 
co-owner has got interest in each item 
of the; property held as tenancy-in-com- 
mon, and he is entitled to claim parti- 
tion in respect of even one of these 
items without seeking for partition of 
the other items. In.the case of Moham- 
medans, the co-heirs are only tenants- 
in-common, and there is no joint family 
in the Hindu Law sense of the term. 
In the instant case, all the parties to 
the suit were interested in the items of 
the properties given in Schedule A 
of the plaint. Therefore, the suit can- 
not fail if all the properties left by 
Habibul Hassan and Md. Ellyas Hus- 
sain have not been included in this 
suit, 


. 19. In conclusion, it must be 
held that the findings arrived at by the 
learned Subordinate Judge are correct 
and should be upheld except the mis- 
take occurring due to the omission of 
the share of defendant No. 2. The ap- 
peal is. accordingly allowed in part, as 
indicated above. However, in the cir- 
cumstances, the parties will bear their 
own costs. 

-20. To sum up, First Appeal No. 


505 of 1965 is dismissed with costs: 
whereas First Appeal No, 504 of 1965 


is allowed in part, as indicated above, 
without costs. 
BAHADUR, J.:— 21. I agree. 


Order accordingly. 
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N. L. UNTWALIA AND A. N. 
MUKHARJI. -JJ. 

Mst. Tribeni Kuer and another. Feti- 
tioners v. Shankar Tiwari and others. 
Opposite Party. i 

Civil Rewn. No. 292 of 1969, D/- 18- 
4-1970, against Order of A. N. Sanay 
Dist. J.. Saran, D/- 20-12-1968. 


Succession Act (1925), S. 268 — Pro- 
visions of Civil P. C. being applicable to 
probate proceedings Court has power to 
set aside an ex parte order revoking the 
probate. (X-Ref: Civil P. C. (1908), Sec- 
tion’ 141 and O. 9, R. 13. (Case law His- 
cussed). (Para 9) 
Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1798 (V 52) = 

(1965) 3 SCR 201, Usmanali 

Khan v. Sagar Mal 
(1943) ATR 1943 Pat 281 (V 30) = 

24 Pat LT 221. Gorakh Ahir v. 

Jamuna Ahir 4. 5.7 
(1936) AIR 1936 Lah 863 (V 23) = 

38 Pun LR 973. Rup Lal v. 

Manohar Lal _9 
(1917) AIR 1917 Pat 41 (2) (V 4) = 

2 Pat LJ 535, Jugeshwar Nath 

Sahai v. Jagatdhuri Prasad 8 

(1910) 12 Cal LJ 91 = 6 Ind Cas 
912, Saroda Kanto Dass v. : 
Gobindo Mohan Das : 8 
(1910) 12 Cal LJ 185 = 14 Cal 
WN 924, Ramani Debi v. Kumud 


Bandhu Mukherji 6,7- 
(1882) ILR 8 Cal 880. Dintarini 
Debi v. Doibo Chunder Roy 9- 


Sankat Haran Singh and Narendra 
Kumar Ambastha, for Petitioners: M/s. 
Jagdish Pandey, Ramanand 
Yadav and Damodar Prasad Tiwari. for 
Opposite Party.- f 


MUKHARJI, J.: This revision is 
directed against the order’ dated 20-12- 
1968 passed by the District 
Saran setting aside an ex parte order 
dated 25-4-1966 in Revocation Case No. 7 
of 1965. i 

2. One Ramagya Tiwary obtained 
a probate of a will dated 15-4-1889 ex- 
ecuted by Nand Kumar Tiwary. common 
ancestor of the parties. The petitiorers 
filed a petition before the District 
Judge. Saran, for revocation of the 
aforesaid probate of the will under Eec- 
tion 263 of the Indian Succession Act. 
The said application was registered as 
Revocation Case No. 7 of 1965. The con- 
tention of the petitioners in the revcca- 


tion case was that Ramagya Tiwary in’ 


collusion with others filed the prdkate 
case without impleading the petitioners 
as party to the proceedings and hence 
they prayed for revoking. the grant of 
probate. It is alleged that the opposite 
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party did not appear in spite of service 
‘of notice on them and hence the matter 


- was taken up ex parte for kearing before 


the District Judge who by his order 
dated 25-4-1966 allowed the prayer of 
the petitioners and the grant of the 
probate of the will in question was re- 
voked. 

3. Thereafter, the cpposite party 
filed an application under ©. TX, Rule 13 
of the Code of Civil Procedure for sett- 
ing aside the ex parte revocation order 


‘passed by the District Judge on 25-4-1966. 


The learned District Judge, on a consi- 
deration oi the evidence adduced before 
him held that there was sufficient cause 
for the non-appearance of the opposite 
party when the Revocation Case No. 7 of 
1965 was called out for hearing. Accord- 
ingly. the learned District Judge by his 
order dated 20-12-1968 set aside the ex 
parte order passed in Revocation Case 
No. 7 of 1965. 


4. Being dissatisfied with the 
aforesaid order passed by the District 
Judge on 20-12-1968. the petitioners 
have come up to this Court in revision 
and the only point which hes been urged 
in this case is whether the learned Dis- 
trict Judge had any jurisdiction to set 
aside the ex parte revocation order pass- 
ed in Revocation Case No. 7 of 1965. In 
other words, the contention of learned. 
counsel, appearing for the_petitioners. is 
that provisions of Order IX. Rule 13 of 
the Code of Civil Procedure are inappli- 
cable to, the probate proceedings., In 
support ‘of this contention reliance is 
placed on the case of Gorakh Ahir v. 
Jamuna Ahir, reported in AIR 1943 Pat 
281. In this case, no doubt. their Lord- 
ships have-observed that provisions of 
Order 9. Rule 9.of the Code of Civil Pro- 
cedure have no application to a case for 
grant of probate of a will. On the basis 
of this decision. it has been strenuously 
argued on behalf of the petitioners that 
. _ 13 of the 
Code of Civil Procedure as well should 
be held to be inapplicable ‘to probate 
proceedings and that the learned District 
Judge had no jurisdiction to set aside ex 
parte revocation order by taking recourse 
to the provisions of Order 9. Rule 13 of 
the -Code . 


5. It may be stated that Section. 
141 of the Cade of Civil Procedure lays 
down that “the procedure provided ‘in 
this Code in regard to suits shall be fol- 
lowed, as far as it can be made applic- 
able in all proceedings in any Court of 
Civil Jurisdiction”. To the similar effect 
is the provision of law laid down in Sec- 
tion 268 of the Indian Succession Act 
which recites as follows: 

“The proceedings of the Court of the 
District Judge in relation to the granting 
of probate and letters of administration 
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shall, save as hereinafter otherwise pro- 
vided, be regulated, so far as the circum- 
stances of the case permit, by the Code 
of Civil Procedure, 1908.” 


On reading these two provisions ef the 
law referred to above, it follows that the 
Code of Civil Procedure will apply to all 
proceedings before the District Judge in 
relation to the granting of probate and 
letters of administration so’ far as the 
circumstances of the case permit. 


6. In the case reported in AIR 
1943 Pat 281 referred to above. their 
Lordships of the- Patna High Court reli- 
ed on the case of Ramani Debi v. Kumud 
Bandhu Mukherji reported in. (1910) 12 
Cal LJ 185. In the Calcutta case, it was 
held that the dismissal for default of an 
application for probate does not amount 
in law to an adjudication upon the ques- 
tion of the genuine character and legal 
validity of the will and. therefore. such 
a dismissal cannot debar a second appli- 
cation for probate. In the Calcutta case, 
the question for consideration was whe- 
ther Section 103 of the Code of Civil Pro- 
cedure, 1882, which is equivalant to the 
provision of Order 9, Rule 9 of the Code 
of Civil Procedure, 1908, will operate as 
a bar to a fresh application for probate. 
Under Section 103 of the Code of 1882, a 
party whose suit was wholly or partly 
dismissed was precluded from bringing a 
fresh suit in respect of the same cause of 
action. In the opinion of their Lordships 
of the Calcutta High Court. a party in- 
terested has right to make a second ap- 
plication for the grant of probate even 
if his first application was dismissed for 
default. In this view of the matter. their 
Lordships were of the view that Section 
103 of the Code of 1882 should not be 
held applicable to dismissal for default 
of an application for probate because the 
party interested could not be precluded 
from filing a fresh application for grant 
of probate in respect of. the will. 


T Their Lordships of the Patna 
High Court in AIR 1943 Pat 281 have fol- 
lowed the aforesaid principles of law en- 
unciated in (1910) 12 Cal LJ 185 and ob- 
served that in the circumstances of the 
case the provisions of Order 9, Rule 9 of 
the Code of Civil Procedure have no ap- 
plication to an application for grant of 
a probate. This means that the party in- 
terested cannot be precluded from filing 
a fresh application for grant of probate 
when his previous application for grant 
of probate was dismissed for default. It 
has already been referred to above that 
the provisions of the Code of Civil Pro- 
cedure have- been made applicable to pro- 
. bate proceedings so far as the circum- 
stances of the case will pèrmit.. The 
rights and privileges of a party under the 
provisions of the Indian Succession Act 
cannot be taken away by application of 


-Cal 880. 


-made applicable in all Courts 
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the provisions of Order 9, Rule 9 or 
Order 9, Rule 13 of the Code of Civil Pro- 
cedure. “Section 141” says Bachawat. 
J.. at page 1801. Column 1. in Usmanali 
Khan v. Sagar Mal, AIR 1965 SC 1798, 
“makes applicable to other proceedings 
only those provisions of the Code -which 
deal with procedure and not those which 
deal with substantive rights”. 


8. In this connection, learned 
counsel appearing for the petitioners has 
also referred to the case of Jugeshwar 
Nath Sahai v. Jagatdhuri Prasad, reported 
in AIR 1917 Pat 41 wherein it has been 
observed that the provisions of Order 23, 
Rule 1 of the Code of Civil Procedure do 
not apply to an application for grant of 
a probate. He has further urged that in 
the case of Saroda Kanto Dass v. Gobin- 
do Mohan Das reported in (1910) 12 Cal 
LJ 91 similar view was expressed by 
their Lordships. It will appear that an 
application for probate cannot legally be 
disposed of by compromise because it is 
the duty of an applicant for probate to 
obtain the opinion of the Court upon the 
genuineness or the otherwise of the will. 
It was held in the circumstances of these 
cases that provisions of Order 23, Rule 1 
have no application to a probate proceed- 
ing. A judgment in a probate case is a 
judgment in rem and cannot be given on 
compromise. 


9. _ A reference may also be made 
to the case of Dintarini Dabi v. Doibo 
Chunder Roy, reported in (1882) ILR 8 
In this case their Lordships 
have clearly observed. that provisions of 
Section 647 of the Code of Civil Proce- 
dure, 1882 (which is equivalent to Sec- 
tion 141 of the Code of Civil Procedure 
1908) will be followed as far as it can be 
of Civil 
jurisdiction. In this case an ex parte 
decree was obtained in a probate case 
and the party against whom the ex parte 
order was passed came up before the 
Court and asserted that he had no notice 
of the proceeding. Their Lordships ob- 
served that the aggrieved party could 
come up before the Court for giving 
prima facie evidence ‘that he had no 
notice of the proceeding. Learned Coun- 
sel appearing for the opposite. party has 
referred to a case of Rup Lal v. Manohar 
Lal. reported in AIR 1936 Lah.863 where- 
in it is clearly observed that provisions 
of Order 9, Rule 9 of the Code of Civil 
Procedure are applicable to probate pro- 
ceedings. Considering the circumstan- 
ces of the case, I am of opinion that the 
provisions of Order 9, Rule 13 of the 
Code of Civil Procedure are applicable 
to probate proceedings and., as such, it 
cannot be stated that the learned District 
Judge has ne jurisdiction to set aside 
the ex parte revocation order passed in 
Revocation case No. 7 of 1965. 
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10. In the result, there is no 
merit in this revision application which 
is accordingly dismissed. In the dircum- 
stances of the case. I direct both the par- 
ties to bear their own costs. 

UNTWALIA, J.: 11.- I agree. 

Revision dismissed. 
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Dr. N. C. Verma, Petitioner v. Tha 
State of Bihar through the Seczetary. 
Health Department ard others, Opposite 
Parties. 

Civil Writ Jurisdiction Case Io. 234 
of 1970, D/- 31-7-1970. 

Constitution of India, Art. 16 — 
Promotion of Govt. Servants junior to on2 
similarly placed in the combined _ single 
cadre consisting of the members of 
former State Public Health and State 
Medical Services and the posting cf that 
person in ‘comparatively lower scale 
grade thus lowering his status amount 
to discrimination. (X-Ref: Art. 14) 

(Para 4) 

This is particularly true when the 
Public Service Commission, to whom the 
names of officers in the combined zrada- 
tion list were forwarded by the Govt 
for opinion regarding their suitabilizy for 
promotion, had recommended the name 
of the petitioner as one of the persons 
fit, for promotion. Moreover, there is nc 
evidence on record to support the gov- 
ernmental stand that the petitioner along 
with other officers was to be prornoted, 
once the Government reconsidering the 
principles of amalgamation of twe ser- 
vices took a decision cn the question of 
Seniority. Hence. the order promoting 
fluniors is discriminatory. ‘(Pera 4) 

Basudeva Prasad, R. N.-Sahav, Maren- 
dra Prasad and Radha Mohan Frasad 
and Mrs. S. R. Jayswal, for Petitzoner; 
R. P. Katriar, for Opposite Parties. 

ORDER: This aplication has been 
filed under Articles 223 and 227 of the 
Constitution of India by the  petifioner 
praying that the order incorporated in 
Annexure 3 be quashed, as also praving 
that part of the order contained in An- 
nexure 4 be quashed so far as the peti- 
tioner is concerned. As indicated _ater, 
the petitioner was an erstwhile member 
of the State Public Health Service By 
Annexure 3, a notification dated the 30th 
December, 1969. opposite parties Nos. 2 to 
21 were placed in certain posts. mertion- 
ed therein, carrying selary in the scale 
ef Rs. 1250-1850. These opposite parties 
were erstwhile members of the State 
Medical Service. By Annexure 4, cated 
the 30th December, 1869 the petitioner 
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was posted as Special Officer. B. C. G. 
Scheme, Patna. Before this order of 
posting the petitioner was working as 
Chief Medical Officer, Hazaribagh Mines 
Board of Health. 

2. The relevant facts may be 
stated as follows: In 1935 Government 
of Bihar had taken a decision to combine 
the State Medical Service and the State 
Publice Health Service cadres into a 
single cadre, known as Bihar State 
Health Service Cadre, with effect from 
the Ist April, 1964. It is stated that in 
view of this decision. a combined grada- 
tion list of officers of the State Medical 
Service and State Public Health Service 
of the rank of Civil Surgeon and above 
and a combined gradatian list of mem- 
bers of the State Health Service Junior 
Cadre of the rank of Civil Assistant Sur- 
geon and District Medicel Officers of 
Health Service were drawn up. Relevant 
extract from the latter “ist, as it stood 
on the 1st April, 1964, has been given as 
Annexure 1, dated the 6th March, 1968. 
It is stated that in that combined grada- 
tion list the petitioner had been ranked 
senior to opposite parties No. 2 to 21. 
Thereafter the names of the officers of 
the new State Health Service, it is said, 
were sent to the Bihar Public Service 
Commission, for opinion regarding ‘their 
suitability for promotion. According to 
the petitioner, the Public Service Com- 
mission had recommended his name as 
suitable for promotion to a four per cent. 
Selection Grade post carrying pay 
in the scale of Rs. 1250-1850. The Com- 
mission had also recommended the names 
of opposite parties Nos. 2 to 21 for promo- 
tion to the Selection Grade. The senior 
Selection Grade Posts were said to be 4 
per cent. of the cadre strength. minus 
teaching posts permanent and temporary. 
It is alleged by the petitioner that Gov- 
ernment had been implementing the 
combined gradation list by promoting 
officers who belonged to the old State 
Medical Service and those of the old 
State Public Health Service upto serial 
No. 113. After serial No. 113 officers of 
the old State Health Service were being 
ignored although officers of the State 
Medical Service after serial No. 113 of 
the gradation list have been promoted. 
Thus, according to the petitioner. he has 
been discriminated against so far as pro- 
motion is concerned, although the grada- 
tion list (Annexure 1) is still in force. It 
is alleged by the petitioner that not only 
opposite parties Nos. 2 to 21 have super- 
seded him, but that by the order incor~ 
porated in Annexure 4 the status of the 
petitioner has been downgraded to a post 
carrying a basic pay scale of Rs. 415-925/-. 
Mainly on these contentions Annexure 
3 has been challenged anc the petition- 
er’s posting, mentioned in Annexure 4, is 
also challenged. 


[Prs. 3-4] 
counter-affidavit 
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3. A has been 


filed on behalf of the State of Bihar. the - 


main paragraph of which is paragraph 7. 
In that paragraph it is stated that the 
State Government is reconsidering the 
principles of amalgamation of the Medi- 
cal and Public Health cadres, which had 
been amalgamated into a single cadre in 
1968. The reason- for this reconsidera- 
tion is said to be based on a letter sent 
by the Public Service Commission dated 
the 27th February. 1969. a copy of 
which has been annexed as Annexure X 
to the counter-affidavit. According to 
the counter-affidavit, further, in the 
meantime, it has been decided that cer- 
tain promotions should be given to the 
senior Selection Grade posts on the re- 
commendation of the Public Service Com- 
mission and on the basis of the seniority 
fixed in 1968. It is mentioned also that 
it has been decided that officers of the 
Public Health Service cadre, who have 
not yet been promoted. will continue to 
draw basic pay in the substantive scale 
until the principles of amalgamation of 
these two cadres have been further exa- 
mined and finally decided. It is further 
stated that if the Government takes any 
decision to continue the present seniori- 
ty, the officers of Public Health Service 
cadre are most likely to get promotion 
with retrospective effect. i.e. from the 
dates from which their junior officers 
have been promoted. Substantially for 
these reasons, mentioned in the counter- 
affidavit. the orders incorporated in An- 
nexures 3 and 4 are supported. 


4, Learned counsel for the peti- 
tioner has argued that there was no justi- 
fication for passing the order incorpora- 
ted in Annexure 3 of the writ application, 
the result of which has been that offi- 
cers who were junior to the petitioner 
in the combined cadre have been promot- 
ed over the petitioner’s head. and the 
learned counsel has also challenged the 
order incorporated im Annexure 4 as 
detrimental to his client. In short. it is 
contended on behalf of the petitioner 
that he has been discriminated against. 
for no valid reason at all. On the alle- 
gations mentioned in paragraph 7 of the 
counter-affidavit. to which reference has 
been made above, learned counsel for the 
petitioner has urged, that. even on the 
grounds mentioned in that paragraph. the 
orders incorporated in Annexures 3 and 
4 ought not to be upheld. Sri Katriar. 
appearing for the State of Bihar. the only 
opposite party who is represented by 
counsel in this court. has contended that 
the impugned orders are valid orders and 
he has supported his contentions on 
allegations made in the counter-affidavit. 
Sri Katriar has specifically relied upon 
Annexure 10 to the counter-affidavit, 
where the Public Service Commission 
had mentioned as follows: 
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- “The Commission are of the view 
that the basis adopted by the Govern- 
ment for preparation of gradation list of 
the officers whose cases have been referr- 
ed to in Government letter No. 3688 (2) 
H. dated the 26th June. 1968 is not equit- 
able. In the case of officers in the senior 
scale posts in the combined gradation 
list, it appears the seniority was deter- 
mined from the date of appointment in 
the cadre on substantive or continuous 
officiation. But in case of officers in 
the Junior Scale posts in the combined 
it appears seniority has 
been determined on tthe basis of the ap- 
pointment on substantive basis. This has 
resulted in serious injustice . to certain 
officers. A number of officers in the 


. Public Health Service who were rejected 


by the Commission several times for ap- 
pointment to the post of Civil Assistant 
Surgeons have been made to rank senior 
to others who were selected for the post 
of Civil Assistant Surgeons on these oc- 
casions. This is manifestly unjust.” 
It is argued on the basis of Annexure 10 
that the Government is reconsidering the 
question of seniority in the joint cadre 
in the line mentioned in paragraph 7 of 
the counter-affidavit and that the interim 
arrangement should not be disturbed. 
ving heard the learned counsel for the 
parties and on a consideration of the 
materials on record. we are of the opi- 
nion that the arguments advanced on be- 
half of the petitioner are substantial and 
that even on the allegations made in 
paragraph 7 of the counter-affidavit. it 
is clear that the petitioner has been dis- 
criminated against to his disadvantage. 
The opinion of the Public. Service Com- 
mission incorporated in Annexure 10 
must be read as a whole along with the 
two appendices attached thereto. In 
Paragraph 3 of the Public Service Com- 
mission’s letter (Annexure 10). the Com- 
mission had stated as follows: 
_ “In view of the above. the Commis- 
sion have separated officers of the State 


_ Medical Service and Fublic Health Ser- 


vice into two separate lists. The lists of 
officers found suitable for promotion to 
the selection grade posts of the rank of 
the Civil Surgeons and S. E. M. O's and 
other equivalent posts in either cadre is 
enclosed in two separate lists vide Ap- 
pendices A and B. Appendix A contains 
the names of officers of the Public 
Health Service & Appendix B contains 
the names of Officers of the State Medi- 
cal Service.” 

Therefore, the Commission had itself 
made lists of officers found by it to be 
fit for promotion to the Selection Grade 
posts of Civil Surgeons and S. E. M. Os 
and other equivalent posts. Appendix A 
was a list of Medical Officers of the Pub- 
lic Health Service in order of seniority in 
the respective cadre found suitable ‘for 
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promotion and the petitioner’s nare was.. 


third in the list of eight persons. An- 
nexure B was a list of Civil Asistant 
Surgeons of the State’ Medical =ervice 
in order of seniority in the resective 
cadre found suitable for promotion. In 
the list in Appendix B opposite ~arties 
Nos. 2 to 21 were mentioned. Obr-ously, 
what has happened. is that no berson 
named in Appendix A has receivad any 
attention of the State Governmem for 
promotion, whereas cases of opposice par- 
ties Nos. 2 to 21 have been dealt with in 
the impugned Annexure 3 to thsir ad- 
vantage. It is not enough for the State 
Government to take the stand which has 
been taken in the. counter-affidavi= that. 
if the Government takes any decision to 
continue the present seniority. =H the 
officers of the Public Health Service 
cadre will be promoted with retroszective 
effect. Moreover, as indicated above. the 
Government’s stand taken in the coun- 
ter-affidavit is that if a decision is taken 
to continue the present seniority of the 
officers of the Public ' Health Service 
cadre, they are “most likely to get pro- 
motion with retrospective -effect We 
have not -been shown any .mater_al on 
record in support of the present stand 
which has been taken for upholdimz An- 
nexure 3. There is no doubt at al that. 
for the present. the petitioner. acd for 
the matter of that. all the eight Cficers 
of the Public Health Service nared in 
Appendix A of Annexure 10 are at a Jisad- 
vantage in comparison with opposit= par- 
ties Nos. 2 to 21. To take one pariicular 
matter into consideration, the rost to 
which the petitioner has been sent by 
Annexure 4 is said to be in the basiz scale 
of pay of Rs. 415-925/-. As stated ear- 
lier, it appears from the writ pezition. 


that the post from which the pet:cioner - 


has been sent had enjoyed the status 
equivalent to 4 per cent. Selection Grade 
post, and paragraph 16 of the wri- peti- 
tion has mentioned that by the rresent 
posting the status of the petitione> has 
been down-graded. This matter is more 
or less admitted in paragraph 7 of the 
counter-affidavit. where it has been re- 
ferred to thus: It has been said thst the 
officers of the Public Health Service 
cadre, who have not yet been promoted. 
will continue to draw basic pay ży the 
substantive scale till the  princinées of 
amalgamation of the two cadres ar= fur- 
ther examined and finally decided ky the 
Government. i 


Therefore. looking from ` all aæpects 


of the matter, the irresistible conc_usion.- 


is that the petitioner has suffered ky the 
orders incorporated in Annexures 2 and 
4. In our opinion. therefore., this zourt 
should pass an order. which will gie re- 
lief to the petitioner that he deserve: and 
which may not, on the other hand. De to 
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the detriment of opposite parties Nos. 2 to 
21. We. therefore. direct that the peti- 
tioner be put in a post in the four per 
cent. Selection Grade- post in the scale 
of pay of Rs. 1250-1850/-. according to his 
seniority in the combined grade, posting . 
him on the basis ‘of his being a member 
of the erstwhile Public Health Service. 


-That is to say. neither should the petition- 


er, nor should opposite parties Nos. 2 to 
21 be treated differently so long as the 


-Government has not finelly reconsidered 


the matter of amalgamation of the two 
cadres. If any of the members of oppo- 
site parties Nos. 2 to 21 is adversely af- 
fected by this. re-arrangement. it is ex- 


_ pected that justice will also be done to 


them. The observation about. reconsi- 
deration of the previous amalgamation by 
the State Government may not be inter- 
of this court 
that the State Government has power to 
do so, and this observation is made only 
on the footing of the proposal mention- 
ed in paragraph 7 of the counter-affida- 
vit. We should also observe that al- 
though the other seven persons mention- 
ed in Appendix A to Annexure X are not 
before this court. for the reasons given 
in this judgment, those persons ought 
not to be discriminated against also and 
this is a fit case in which Government 
should reconsider the posting and pro- 
motion of the other seven persons wha 
had belonged to the old Public Health 
Service. If nothing also stands against 
any of the other seven persons. mention- 
ed in Appendix A to Annexure X, there 
is no reason why they should suffer. if 
they have suffered by the order incor- 
Porated in Annexure 3. Anyway. this 
matter is for the consideration of the 
State Government. and so far as the 
Petitioner is concerned. the direction of 
this court is peremptory. 


5. Sri Basudeva Prasad appearing 
for the petitioner has stated in court 
that even the basic salary of the peti- 
tioner. has not been paid by the State 
Government since’ February. 1970. Sri 
Katriar is not in a position to verify this 
matter on the materials on record. and 
if it is a fact that the petitioner has not 
been paid his dues. as stated by Sri Basu- 
deva Prasad, it is expected thet the wrong 
will be remedied at the earliest oppor- 
tunity. ` - 


- 6 For these reasons. the writ 
application is allowed with the observa- 
tions made herein. and in the circumsta- 
ances, parties are directed to bear their 
own costs of this court. 


Fetition allowed: 


at 
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AIR 1971 PATNA 396 (V 58 C 88) 
; B. D. SINGH, J.. 

“Devendra Narain Singh, Appellant 
vy. Shiva Kumar Prasad Singh, Respon- 
* dent. 

A. F. A. O. No. 403 of 1967, D/- 20- 
5-1970. from order of S. M. Ahmad 4th 
Addl. Sub. J. Saran at Chapra, D/- 20-7- 
1967. 4 

Civil P. C. (1908), S. 151 — Inherent 
powers — None should suffer for court’s 
fault and as it can rectify that suo motu, 
question of delay cannot arise. There- 
fore to rectify court’s mistake in record- 
ing decretal satisfaction, even after three- 


year lapse — Application under the sec- . 


tion will lie. AIR 1925 All 556 & AIR 
1926 Mad 516, Distinguished. AIR 1934 
Pat 246 (1) and AIR 1953 SC 23 and AIR 
1929 Mad 830 and AIR 1964 Orissa 185 
and AIR 1955 Mad 455 and AIR 1965 
Andhra Pra 395, Referred. 

{Paras 2, 6, 7 and 9) 
Cases Referred: Chronological Paras 


(1965) AIR 1965 Andh Pra 395 
(V 52) = (1965) 1 Andh WR 
262, Konathala Sriramulu v. 

Fours of Revenue (C. T.) Hydera= 
ad 

(1964) AIR 1964 Orissa 185 (V 51) = 
30 Cut LT 22, Moti Dei v. Cuttack 
Bank Ltd. 

(1961) AIR 1961 SC 272 (V 48) = 
(1961) 1 SCR 591, B. V. Patankar 
v. C. G. Sastry 

ue AIR 1961 Andh Pra 86 

V 48) = (1962) 2 Andh WR 244 
GB). Sri Ramakrishna Commer- 
cial Society Ltd. v. State of Andhra 


Pradesh 

(1955) AIR 1955 Mad 455 (V 42), 
Muthialpet Benefit Fund Ltd. v. 
Devarajulu Chetty 

(1953) AIR 1953 SC 23 (V 40) = | 
1953 SCR 136. Keshardeo v. l 
Radha Kissen ki 6 

(1934) AIR 1934 Pat 246 (1) (V 21) = 
146 Ind Cas 1012, Nanhu Prasad . 
Singh v. Nandan Missir 

(1930) AIR 1930 PC 86 (V 17) = 
34 Cal WN 425, J. Marret v. 
Mahomed Khaleel Shirazi and 


Sons 
(1929) AIR 1929 Mad 830 (V 16) = 
1929 Mad WN 729. Munuswami 


Mudali v. Jagannadha Reddi 5: 


(1926) AIR 1926 Mad 516 (V 13) = 
50 Mad LJ 655, Munnuswami 
Pillai v. Hussain Khan Sahib 5. 6 
(1925) AIR 1925 All 556 (V 12) = 
23 All LJ 518, Pitam Lal v. Bal- 
want Singh 5. 6 


Nageshwar Saran and Anjani Kumar 
Sinha, for Appellant; Janardan Prasad 
Singh, for Respondent. 
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‘by the Fourth Additional 


A.I. R. 


JUDGMENT: This appeal by the 
decree-holder ` is directed against the 
order dated the 20th July. 1967, passed 
Subordinate 
Judge, Chapra. in Miscellaneoùs Appeal 
No. 119/22 of 1965/66 reversing:the order 
of the Munsif, Third court, in Miscella~ 
neous case No. 18 of 1964 dated the 12th 
June 1965. 


In order to appreciate the point for 
decision in this appeal, it will be neces- 
Sary to state briefly the facts. The ap- 
pellant-decree holder executed a decree 
in Execution case No. 134 of 1961. In 
that execution. certain properties of the 
judgment-debtor-respondent were put to 
sale. The judgment-debtor deposited 
Rs. 2958.70 P. by a chalan, and the exe- 
cution case was disposed of with a note 
of full satisfaction on the 25th January. 
1962. Subsequently, the appellant ins- 
pected the record and learnt that there 
had been a mistake by the office of the 
executing court. Some of the decretal 
amount was left to be calculated. and the 
interest was not calculated in accordance 
with law. A part of the cost of the exe- 
cution was also left out of consideration. 
The appellant thereafter filed a petition 
before the executing court under Section 
151 read with O. 21 Rule 89 (3) of the 
Code of Civil’ Procedure pointing out the 
aboye mistakes made by the ministerial 
officer of the court. and prayed that the 
execution case may be restored and after 
rectifying the mistake made in the cal- 
culation the said amount be realised 
from the judgment-debtor in accordance 
with law. The application so filed by 
the appellant gave rise to miscellaneous 
case No. 18 of 1964. 


_ 2 After hearing -.the respondent, 
the executing court allowed the applica- 
tion filed by the appellant acting under 
its inherent power by order dated the 
12th June 1965. Aygrieved by the said 
order, the judgment-debtor-resnondent 
filed an appeal. which was registered as 
Miscellaneous Appeal No. 119/22 of 1965/ 
66, as mentioned above. After hearing 
the parties. the appellate court set aside 
the order passed by the executing court 
fn the said miscellaneous case. Hence 
this appeal by the decree-holder. 


3. Learned Counsel. appearing. on 
behalf of the appellant. has referred ‘to 
the order dated the 12th June, 1965, pass- 
ed by the executing court. particularly 
to paragraphs 5 and 6 of that order, 
where the learned Munsif has specitfical- 


-ly stated that the mistake was committed 


by the court itself in calculating the 
exact decretal amount. Learned counsel 
submitted that in that view of the mat- 
ter, the appellate court has erred in sett- 
Ing aside the order of the Munsif. He 
submitted that a court has ample juris 


A 
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diction fo rectify its own mistake. and. 
For the mistake of the court, the paries 
should not be allowed to suffer. 


4. In order to substantiate his 
point, learned counsel relied on_a judg- 
ment of this court by Agarwala., J. in 
Nanhu Prasad Singh v. Nandan Missir 
(AIR 1934 Pat 246) where his Lordship 
was dealing with the provisions contained 
under Order 21, Rule 89 of the Civil 
Procedure Code (hereinafter referred 
to as ‘the Code’). It was held therein that 
where a deposit made for the purpose of 
‘setting aside a sale is short by a small 
amount, due to the applicant being 
misled by the office, whose duty it is to 
check the deposit such an act is not a 
casual act of an officer of the Court and 
if a party is misled by the act. the court 
should set the matter right. He elso 
referred to a judgment of the Supreme 
Court in Keshardeo v. Radha Kissen 
(AIR 1953 SC 23) where their Lordskips 
at page 26 in paragraph 13 observed that 
as the subordinate judge was correcting 
his own error in the exercise of his in- 
herent powers, it was nct necessary for 
him to investigate into the correctness 
of the various allegations and counter- 
allegations made by the parties. He was 
the best judge of the procedure that was 
usually adopted in his court in such 
cases and there was no reason whatso- 
ever for the supposition that when the 
subordinate Judge said that he had aot 
given any opportunity to the decree- 
holder’s pleader to take any steps in 2x- 
ecution of the decree after dismissal of 
the adjournment application, he was not 
right. Their Lordships further ‘observed 
that the solid fact remained that he was 
not given that opportunity and that beng 
so, the order dismissing the execution 
was bad and was rightly corrected by 
the Court on its own initiative in che 
exercise of its inherent powers. 


5. On the other hand. Mr. Janar- 
dan Prasad Singh. learned counsel ap- 
pearing for the respondent, submited 
that the decree was dated the 25th Fab- 
ruary, 1961, after the execution was levi- 
ed by the decree-holder-appellant. he 
filed satisfaction petition on the 25th 
January. 1962 and the satisfaction was 
also recorded on the same date by the 
court. He submitted that once satisfac- 
tion had been recorded, the court be- 
comes functus officio end. therefore, 
after that, execution could not have been 
reopened on the petition filed by the ap- 
pellant on the 24th February. 1964. In 
order to find support to his contention, 
he relied on a Bench decision in Pitam 
Lal v. Balwant Singh, ATR 1925 All £56 
where Daniels, J. observed that when a 
decree for money had been fully satisfi- 
ed and discharged the court was functus 
officio and could no longer entertain an 


‘nothing remained to be done 
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application for amendment under Section 
152 of the Code. a 
He also referred to a judgment of 


. Spencer, J., in Muniswami Pillai v. Hus- `- 


sainkhan Sahib, AIR 1926 Mad 516 where 
his Lordship observed that a court would 
not be justified in making a correction 
under Section 152 of the Code. which 
involved the payment of a larger sum of 
money by one party to another ‘ong after 
satisfaction had been recorded and when 
and the 
decree had become dead. In my view. in 
those cases, no general guide-line has 
been laid down by their Lordships. It 
depends upon the facts of each case. In 
Munuswami Mudali v. Jagarnadha Red- 
di, AIR 1929 Mad 830 those . two cases 
were distinguished and explained. 


6. In my opinion, the principles 


Taid down in AIR 1925 All 556 (supra} 
and AIR 1926 Mad 516 (supra) are not 
applicable to the facts of the instant 


case. From the facts stated in those 
cases, it does not appear that the minis- 
terial officers of the court had committ- 
ed any mistake in calculating the decre- 


- tal amount, as it was done in the present 


case. In my judgment, it is well estab- 
lished that none should be allowed to 
suffer due to any fault or mistake of the 
court itself. In Moti Dei v. Cuttack Bank 
Ltd., AIR 1964 Orissa 185. G. K. Misra, J. 
at page 186 in paragraph 7 observed: 


“The learned Judge failed to exercise 


his jurisdiction in not recalling his 
order dated 23-12-1961. There is 
high authority for the proposition 
that under ‘the inherent power of 


the court, the court can rectify its own 
mistake and can recall the order. In 
AIR 1953 SC 23 their Lordships laid 
down that the court had full powers to 
correct its own error in exercise of its 
inherent powers. In the case before 
their Lordships, the decree-holder was 
not given opportunity and the court 
rightly corrected its order of dismissal of 
the execution case even on its own ini- 
tiative in the exercise of its inherent 
powers. Their Lordships observed tha’ 
the judge had jurisdiction to correct its 
own error even without entering into dis- 
cussion of the grounds taken by the 
decree-holder or the objections raised by 
the judgment-debtor.” 

In Muthialpet Benefit Fund Lid. v. V. 
Devarajulu Chetty, ATR 1955 Mad 455 
Ramaswami, J. while dealing with the 
provisions contained under Section 151 
of the Code observed that every court 
must in the absence of an express provi- 
sion to the contrary, be deemed to possess 
inherent in itself such powers as are 
necessary to do right and to undo wrongs 
in the course of administraticn of justice. 
Besides, in the instant case, the execut- 
ing court has clearly admitted ‘that by 
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mistake some amount was left to be add- 
ed to the decretal amount. In that view 
of the matter, the satisfaction petition 
recorded by the Court is not valid. which 
can also be recalled by the court, in Kona- 
thala Sriramulu v. Board of Revenue 
(C. T.) Hyderabad, AIR 1965 Andh Pra 


395. P. Chandra Reddy, C. J. and Nara-- 


simham, J. at pages ` 397-98 in paragraph 
23 observed: 

“Apart from the authority furnished 
by the case of Sri Ramakrishna Commer- 
cial Society Ltd. v. State of A. P.. (1962) 
2 Andhi WR 244 = (AIR 1961 Andk Pra 
86) (FB) in which the very learned coun- 
sel appeared for the petitioners and ‘in 
which in similar circumstances thé order 
for refund was recalled. there is an au- 
thoritative `- ‘pronouncement of the 
Supreme Court in B. V. Patankar v. C. 
G. Sastry, AIR 1961 SC 272 which laid 
down that a court in exercise of its in- 
herent jurisdiction derived from Sec- 
tion 151 C. P. C. could set aside an order 
made contrary to.the terms of the Rent 
Control Act. In support of their conélu- 


sion, their Lordships referred to a judg-- 
ment of the Privy Council in J. Marret v. - 


Mahomed Khaleel Shirazi ‘& Sons. AIR 
1930 PC 86 in which it was laid down 
that an order made by the executing 
court contrary to the terms of the decree 
directing payment of a certain fund to 
the decree-holder. could be set aside in 
exercise of the inherent powers”. 


T. Learned counsel for the res- 
pondent further submitted that the decree 
was dated the 25th February. 1961. 
whereas the appellant had filed applica- 
tion for reopening the execution on the 
24th February, 1964. On the ground of 
delay. according to him. his application 
eught not to have been entertained by 
the learned Munsif. In my view. his 
contention is not sound. When the mis- 
take was not of the appellant. but of the 
court itself, in calculating 
amount, leaving out some of the decre- 
tal amount, the court could rectify its 
own .mistake even suo motu. In such 
cases, the question of delay does not arise. 


8. Learned counsel for the appel- 
Jant drew my attention to the observa- 
tion made by the appellate court that. the 
appeal: filed by the respondent before it. 
was not maintainable, as the learned 
Munsif had passed the order. dated the 
12th June, 1965 under Section 151 of the 
Code. Therefore. according to learned 
counsel, the appellate court erred in sett- 
ing aside the said order’ of the learned 
Munsif. He argued that if the appeal 
was not maintainable. the appellate court 
had no jurisdiction to set aside the order 
of the Munsif on merit. In my opinion, 
in this case it is not necessary at this 
stage to decide whether the appeal was 
maintainable or not. 


the decretal - 


‘of 1963) came into force - 


9. In view of the above discus- 
sions, in my opinion, the impugned order 
of the appellate court cannot be sustain- 
ed. In my judgment. it erred in setting 
aside the order passed by the learned 
Munsif. 

10. Before I part with the judg- 
ment. I would. direct the executing court 


to dispose- of the execution case as soon 
` as possible. 


11. ` In the result, the appeal is 


allowed and the order of the lower appel- ` 


late court is set aside and that of the trial 
court is restored.. In the circumstances 
of the case. however, there will be no 


order as to costs. f 
A Appeal allowed. 
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SHAMBHU PRASAD SINGH, J. 
Sohan Uraon and others. Appellants 

v. Puran Prasad Uraon Bakhla and oth- 
ers, Respondents. - 

A. F. O. O No. 201 of 1968, D/- 9-7- 
1970. from order of Baijnath Singh 
Special Sub J. Ranchi, D/- 19-7-1968. 

Limitation Act (1908), Art. 182 (5)— 
An execution. petition cannot be held to 
be not in accordance with law merely 


` because the date of the decree stated 


therein is incorrect. (X-Ref: Civil P. C. 


(1908), O. 21. Rr. 11 and 17). AIR 1918 Pat 
41, Rel. on.; AIR 1924 Pat se Distin- 
guished. (Paras 3 and 5) 
Cases Referred: Chronological Paras 


(1924) AIR 1924 Pat 23 (V 11) = 

4 Pat LT 513. Bhagwat Prashad 

v. Dwarka Prasad 
(1918) AIR 1918 Pat 41 (V 5) = 

4 Pat LJ 213. Keshawesarindra 

Sahi v. Debendra Bala Dassi 

L. K. Choudhary and S. N.: Misra. 

for Appellants: Sudhir Chandra Ghose. 
for Respondents. 
JUDGMENT: This is a judgment- 
debtors’ appeal under Section’ 47 of the 
Code of Civil Procedure. An application 
for execution of a decree dated 23rd of 
January 1959 was filed before the Court 
below on 12th of. June 1967. The appel- 
lants took an objection that it was time 
barred. By the impugned order, the ob- 
jection has been rejected and the execu- 


tion petition has been held to be within. 


time. 


2. The facts relevant for con- 
sidering the question of limitation. the 
only question that arises for decision in 
this appeal. are that earlier another ex- 
ecution petition was filed on the 2nd of 
January 1962. that application was dis- 
missed for default on 27th of January 
1962 and the new Limitation Act. (Act 36 
on the ist of 
January 1964. 
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- 3. Under the old Limitation Act 
(Act 9-of 1908). the period prescribed for 
filing a petition for execution of a decree 
under Art. 182 of the first Schedule of 
that Act „was three years. unless the Je- 
cree was’ registered, from the date che 
decree was passed. But where 
an application for execution had been 
previously made, the period was to be 
counted from the date of the final order 
passed on that application for execut-on 
or to take some step-in-aid of execution, 
if made in accordance with law. Under 
Section 48 of the Code of Civil Proze- 
dure, no execution for a decree. unless 
it was for injunction could be starred 
after the expiry of twelv2 years from 
the date of the decree. Under the nəw 
Limitation Act, the time limit prescrited ` 
for filing an application for execution of 
a decree under Article 126 of the Sche- 
dule to the Act is twelve years from the 
date of the decree. The present appliza- 
tion for execution has been filed within 
twelve years from the date of the decr2e. 
It is not disputed on behalf of the aprel- 
lants that if the previous execution peti- 
tion which was filed on 2nd of Januery 
1962 was in accordance with law. ‘the 
present execution petition is not time 
barred. ; 


4, Mr. L. K. Choudhary appearing 
for the appellants. however. has contend- 
ed that the previous execution petition 
was not in accordance with law and. 
therefore, the present execution petition 
is time barred. In the Court below. the 
appellants merely produced a certified 
copy of the ordersheet in the  previcus 
execution case which shows that it was 
dismissed for default on 27th of Janu- 
ary, 1962. No materials were produced 
before that Court to show what were the 
defects in the execution petition. It is 
well settled that the presumption is that 
the execution petition was in accordarce 
with law & the parties who wish to ecm- 
tend that it was not are bound to prove 
it. It is also well settled that the words 
“in accordance with law” should not be 
pressed too far in favour of a judgment- 
debtor who has not paid his debt. and 
the Courts ought to take a liberal view 
as to the meaning of these words. In the 
circumstances, the appellants having fail- 
ed to produce necessary materials befcre 
the Court below to show what were the 
defects in the previous execution petiticn, 
it was perfectly justified in coming to 
the conclusion that application was in 
accordance with law and. therefore, the 
present application was not time barred. 


5. Mr. Choudhary has produced 
before me a certified copy of the office 
notes in the previous Execution Case 
No. 1 of 1962. The defects pointed out 
by the office were (1) Date of decree in- 


: petition was defective. and not in 
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correct and (2) written procass and pro- 
cess fee not filed. It is not the conten- 
tion of Mr. Choudhary that because the 
written process and process “ee were not 


‘filed, the petition was not in accordance 


with law. but he has submitted that as 
the date of decree ‘was incorrect, the 
ac- 
cordance with law. In support of his 
submission, he has drawn my attention 
to Rules 11 and 17 Order 21 of the Code 
of Civil Procedure. Sub-rule (2) of rule 
11 lays down what particulars a written 
application for execution of a decree 
should contain. One of the particulars 
s “the date of the decree”. Sub-rules 
(1) and (2) of Rule 17 are as follows: 


17. (1) “On receiving an apvlication 
for the execution of a decree as provided 
by Rule 11, Sub-rule (2), the Court shall 
ascertain whether such of the require- 
ments of Rules 11 to 14 as may be ap- 
plicable to the case have been complied 
with; and, if they have not been compli- 
ed with, the Court may reject the ap- 
plication. or may allow the defect to be 
Temedied then and there or within a 
time to be fixed by it. 


(2) Where an application is amended 
under the provisions of sub-rul2 (1). it 
shall be deemed to have been an applica- 
tion in accordance with law and present- 
d on the date when it was first present- 
ed. 


As the Court before which żhe previous 
execution petition was filed allowed time 
to the decree-holders to amend the ex- 
ecution petition by inserting the correct 
date of the. decree in place cf the incor- 
rect date. and that was not done within 
the time allowed. Mr. Choudhary con- 
tends that that application cannot be 
“deemed to have been an application in 
accordance with law”. It is not a case 
where date of the decree was not at all 
stated in the execution petition. A date 
was stated. but that was not the correct 
date. In the instant case, it is nct neces- 
sary to go into the question whether 
where the date of the decree is not at all 
stated in the execution petition, it is in 
accordance with law or not. In my opi- 
nion, an execution petition cannot be held 
to be not in accordance with law mere- 
ly because the date of the decre2 stated 
therein is incorrect. Mr. Choudhary has 
placed reliance on the decision in Bhag- 
wat Prashad Singh v. Dwarka Prasad 
Singh, AIR 1924 Pat 28. The decision in 
that case is that the previous execution 
petition was in accordance with law. 
Dawson Miller, C. J. who delivered the. 
judgment in that case made the following 
observation: 

“Order 21 Rules 11 to 14 of the Civil 
Procedure Code give the particulars 
which the law requires to be stated in 
an application for execution. Jf the ap- 
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plication conforms with those rules and 
is presented upon a properly stamped 
paper I think, it must be taken to have been 


properly presented in accordance with 
law.” i 
According to Mr. Choudhary, it follows . 


from this observation that where the ap- 
plication for execution does not conform 
to Rules 11 to 14 of the Code, it is not in 
accordance with law. One of the defects 
in the execution petition which was under 
consideration in that case was ‘that no 
court-fee was paid for the additional 
amount of interest claimed between the 
date of the plaint and the date of the 
application. In spite of the use of the 
words “is presented. upon a properly 
stamped paper” in the observation quot- 
ed above, it was held that the applica- 
tion could not be held to be not in ac- 
cordance with law for non-payment of 
the requisite court-fee. Be that as it 
may, that decision is not a direct authori- 
ty for the proposition that where the date 
ef the decree is incorrectly stated in the 
execution petition, it is not in accordance 
with law. 


6. On the other hand, Mr. Sudhir 
Ghose appearing for respondent No. 1 
has drawn my attention to a passage in 
the case of Keshawesarindra Sahi v. Rani 
Debendra Bala Dassi, 4 Pat LJ 213 at p. 
.233 = (AIR 1918 Pat 41 at p. 50). It runs 
as follows: 


“The next point urged is that the ap- 
plications for execution are not made in 
accordance with law. and that the last 
application is not made in continuation 
of the previous applications. In support 
of the contention that the applications 
are not in accordance with law Mr. Hasan 
Imam points*to certain defects in draw- 
fing up the various applications for exe- 
` cution. The defects to which he refers 
are (l) that the correct date of the decree 
has not been entered; (2) that all pay- 
ments which were made under the 
decree have not been mentioned in the 
‘application; (3) that the properties men- 
tioned in the different applications are 
not the same, and (4) that the parties are 
not the same. We are of opinion that 
there are no material defects in any of 
the execution applications, and we are 
prepared to agree with the learned Sub- 
ordinate Judge that the proceedings were 
. all one continuous proceeding...... 

Mr. Choudhary has attempted to distin- 
guish this decision on the ground that 
their Lordships were not deciding the 
question of limitation in that case. but 
merely the question of continuity of the 
proceeding. That is, no doubt, correct, 
but their Lordships were interpreting 
the expression “in accordance with law’ 
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with respect to execution’ petitions and 
there is no reason why that interpreta- 
tion of the term should not be. applied to 
Article 182 of the old Limitation Act. At 
another place at page 234 of the report 
(4 Pat LJ) = (at p. 50 of AIR 1918 Pat} 
their Lordships pointed out that a mistake 


- in the date of the decree cannot- be con~ 


sidered to be a material defect, because 
there could be no doubt in the mind of 
the judgment-debtor as to the intention 
of the decree-holder or as to what decree 
it was intended to execute. In the instant 
case, also, other details of the decree 
under execution must have been supplied 
in the previous execution petition of the 
year 1962 and there could be no doubt in 
the mind of the appellants as to what 
decree the respondents intended to exe- 
cute. I, accordingly, hold that the pre- 
vious execution petition cannot be said 
to be not in accordance with law because 
of the defect that the date-of the decree 
stated therein was incorrect. 


Ta Mr. Ghose has also objected to 
my taking into account the certified copy 
of the office notes which was not produc- 
ed in the Court below. No application 
has been filed explaining why that could 
not be filed there. Therefore. there ap- 
pears to be substance in the objection 
taken by Mr. Ghose. but even then. I 
have considered the matter on merits. 


8. Mr. Choudhary has further 
contended that the execution petition of 
the year 1962 was not in accordance with 
law, inasmuch as the decree sought to be 
executed therein was not being exe- 
cuted for the benefit of all the decree- 
holders. True it is that such an obiection 
was taken in the objection petition filed 
by the appellants in the Court below. but 
no material was placed either in the 
Court below or has been placed before 
me in this regard. In the circumstances, 
it has to be presumed that there was no 
such defect in the execution petition of 
the year 1962 and that was in accord- 
ance with law. 


y. No other argument was ad- 
vanced by Mr. Choudhary in support of 
the appeal. 


10. In the result, I find no merit 
in this appeal and it is, accordingly. dis- 
missed with costs. 

Appeal dismissed. 
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AIR 1971°PATNA 401 (V 58 C 9))- 
S: C. MISRA C. J. AND K. B. N: 
SINGH, J. 


aah Bhaichand Mehta and others. 
Petitioners v: The State of Bihar. and 
others, Respondents. 


Civil “Writ Jurisdiction ‘Case No. 520 
of 1969, D/- 15-6-1970. 


i (A) Bihar Hindu Religious Trusts 
‘Act (1 of 1951) S. 8(2}(c) —- The .term 
‘Shree Sangh’ . (assembly of Jains) en-itled 
to elect members of the Bihar State 
Board of Swetamber Jain Religious Trusts 
is not vague and it has reference to such 
Sanghs in Bihar only and not to hose 
outside. the State. (X-Ref: Bihar Swetam- 
ber Jain Religious Trusts Rules 1955, 
R. 4 (2) (c); 1971 BLIR 24 (Pat), Fol- 
lowed. . (Paza 3) 

The Bihar Legislature which, under 
the Act passed by it. has provided for 
the Constitution of the Board +o look 
after the proper management of -hese 
Trusts, can constitute a Trust.only out of 
the Trustees in Bihar under Section 8(2) 
(c) and the Legislature which exiszs in 
Bihar cannot order an electorate tb be 
formed of Shree Sangha outside. Pou 

Para 

(B) Bihar Hindu Religious ~T-usts 
Act (1 of 1951) S. 8(2)(e) — There is no 
specification of age limit of a member‘ of 
the 'Shree Sangh’ in order to be qualifi- 
ed to be voter and R. 4 of Bihar Swetam- 
ber Jain Religious’ Trusts Rules, © 1955 
though deals: with election ‘does not pro- 
vide for minimum ‘age of voter and 


` hence S. 8(2)(c) shouldbe struck down as 


invalid. . (Para 4) 
Hence the notification issued .under 
the section laying down the age limit- of 
21 years or majority for enrolment as 
voters is also invalid and must be quash- 
ed. (Para 5) 
Cases Referred: Chirdnoloaical Faras 
(1969) C. W. J. C. No. 759 of 1969 = `- 
1971 BLIR 24, Padamshri Kunwarii 
Shah v. Special Officer 
B. C. Ghosh and Pralaya Kumar 


Sinha. for Petitioners; Ray Paras Nath. 


Shree Krishna Chandra and Shreenath 
Singh, for Respondents. 


. MISRA, C. J.: The petitioners are 
Swetamber Jains and have sought an ap- 
propriate writ for quashing annexure one 
which is a notification by the 
officer of the Hindu Religious Trusts 
Board in respect of the Swetamber Jain 
Religious Trusts in the State of Bihar. 
This relates to the preparation of the 
electoral roll for holding election under 
Section 8(2) (c) of the Bihar Hindu Re- 
ligious Trusts Act, 1950. (hereinafter to 
be referred to as the Act). It contaims a 
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request to all the members of the Swe- 
tamber Jain sect, men and women of the 
age of 21. years or above, later.on modi- 
fied to majority by annexure two, to .sub- 
mit their names, age, father’s name and 
full address within thiry. days of the 
notification. The petitioners have chal- 
lenged the validity of this step for pre- 
paration of the electoral roll on several 
grounds such as vagueness in the mean- 
ing of the term “Shree Sangh” used in 
Section 8(2)(c) of the Act as also the re- 
quirement of 21 years of age or majority 
as a condition precedent for enrolment 
as a voter. Another grievance made is 
that the notification was published in 
Pradeep and Vishwamitra. two Hindi 
newspapers having.. circulation in. Bihar 
only, ‘whereas the Swetambar Jain sect 
in Bihar scarcely has got sixteen, thou- 
sand members out of sixteen lacs who are 
spread all over India but are to be found 
predominantly in Maharashtra. | Guiarat 
and Rajasthan. 

2. It is relevant to quote Section 
8 of the Act which deals with the manner 
of the constitution of the Board concern- 
ed with supervision of the proper mana- 
gement of the trusts. Sub-section (1) of 
Section 8 of the Act provides for the 


manner of constitution of -he Board for . 


looking after the religious trusts of gene- 
ral Hindu community. It runs thus: ` 


“8. President and members of the 
second and every subsequent Board and 
their term of office. (1) Of the members 
of the :second’ and every subsequent 
Bihar State, Board ‘of Religious Trusts— 

(a) seven shall be persons. appoint- 
ed by the State Government: . 
leg that, of the persons so appoint- 
e — 

_ @) one shall ‘be a person who is. or 

has been, a member of the Bihar Civil 
Service (Executive or Judicial Branch) or 
a member of the Bihar Superior Judicial 
Service or the. Indian Administrative 
Service or a lawyer of at least ten years’ 
standing. if no. such person has been 
elected under clause (c): and 

(ii) two shall be sadhus; 

(iii) four shall be persons elected in 
the prescribed manner by tae trustees of 
religious trusts other than Jain Religious 
Trusts registered under this Act: and 

(c) eight shall be perscns elected in 

rescribed. guenner by the Hindu 
eed ers of th egislature and the 
Hindu members i the Parliament from the 
State of Bihar: 


Provided that of the 
elected, one shall-be a Budhist, unless there 
is no Budhist candidate for such election.” 
Sub-section (2) contains. the provision in re- 
gard to the Swetamber Jains and runs thus: 

“(2) Of the members of the second and 
every subsequent Bihar State Board of 
Swetamber-Jain Religious Trusts— . 


ersons to be so 
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i p two shall. be persons: appointed by 
the State Government; > .... 

(b) four- shall be. persons : ‘elected 3 in the 
préscribed Wanner: by. the trustees’ of the 
Swetamber Jaia Religious ‘Trusts ; registaro 


Rule 4 of the Bihar Swetambér . Jain 
Religious Trosts Rules, 1955,- framed under 
me Act, provides for the method: = election 
of the are of the Board ‘and “Cl. (9 
of Rule 4 (2) specifically lays’ “down: the 
procedure fer preparation of* the ‘electoral 
roll in respect of election. . of the membeis 
under Clause (©) of sub-section (2) of Seč- 
tion-8 of the Act. Clause fe) of Rale4 2) 
rons thus: > 2 


*(c) ‘The Jeil. " roll in ` respect of 
election of the members. under Clause (c) of 
sub -section (2) of Section: 8 “shall. abe pre 
pared in Hindi in Devanagri.sctipt by’ the 
President. . The President shall.- publish a 
notice’ in atleast two “Hindi newspapers 
having cireulation in the State, specifying 
the date, which shall not be Teas t than 3 

, days from the date of. lication * of. oe 
notice, within: which applications = shall ‘be 
received’ for enrolment of members in the 
electoral roll, No fee shall be charged “for 
such applications and they may be present- 
ed in person to, the ofice of The” ‘Board or 
sent Z post” 


J have dealt with “is pint J ‘in 

aw F -C No. 759 of k ‘oe and held 
fat so. far as: Shree h {an assembly af 
Jains) is concerned, it must be held that the 
Bihar Legislatire: meant’ ‘by’ this the Shree 
Sangh ‘to be formed in Bihar.” ‘only and not 
outside Bihar, “It may “be ‘that the Swetam- 
ber Jains are in larger number residing in 
the three States ‘mentioned . zabove ‘and a 
very. ares ‘number reside: ii B 


be m some inportant shrines . 


: pie eee “places “of p of Swetamber. Jains 
are to be Smia in Be 


aa tas uri Raj- 
gih and Parasnath. however, 
Temains “that the’ Bihar ar Vegisltare which, 


under the Hindu Reli ‘Trusts Act pasë- 
ed by it, has prowl for ke hg constitution 
of the Board to look after “the proper 
management ‘of these "Trusts, ‘can: constitute 
a’ Trust ‘only out of the Trustees. in Bihar 
under Section 8 (2) and the Bihar Legista- 
ture which exists “in “Bihar cannot order an 
electorate to be formed ‘of Shree Sanghs out- 
Side Bihar. The “broad: contention, therée- 
fore, based on the term’ ‘Shree Sangh’. in 
general must fail. In consequence, the fur- 
ther:-grievance- that ithe noti ication for pre- 
aration of the electoral-rofl inviting. adults 

elonging to this sect to’ get themselves em- 
rolled as: electors-uwnder Section: 8 .(2) dc) -Æ 
the Ti „cannot: be airing as in. ‘any ‘way 
inv: rena A a 


4: The: Say Spread,” 
which 1 have ‘come ‘to- the coociusion’ that 


R.. B:-Méhta v. State (Misra 'C..J.). 


aoe on 


ALE 


Section 8 (2) (c) is unworkable is that no 
age-limit of voters is prescribed either in 
the Act or in any of the miles issued under 
Section 8 (2) of the Act. The petitioners’ 
grievance; therefore, that the Special Officer 
had no power’ to lay ‘down the age-limit of 
21 years or majority for a voter of- the 
Swetamber Jain; sect, before. he cguld be 
regarded as qualified for enrolment, appears 
to be well-founded. It is true, no doubt, 
that ‘the petitioners, have alle ed in the peti- 
tion: that the Shree ‘Sangh (an ‘assembly of 
Swetamber Jains) of ‘any locality- big eae of 
all the adults, men and women.of the com- 
munity, ‘but the word ‘adult’is not clearly 
set out éven in, the’ petition.’ If the word 


~- “dolt is to Þe- taken as synonymious with 


thë word “major under the- tadian Majority 
Act, it will” ‘be only 18 years -of age and 
not 24: years. ‘But the difficulty ' is thatit is 
wot sét out in the Act or in the rules. From 
this: point .of .view;: thé . notification. (An- 
vexure 1) laying down the condition for 
enrolment that the applicant . mest be. 24 
years old or, at.any rate, a major, will -have 
to be ‘struck. ibe as invalid... Thus, sec- 


ae minimum age 
down as, invalid As: it. 3s, "it is dif 

cult to take any. particular. age as the mini- 

mam limit for qualifying as a. ‘voter. » This 

is.a‘situation which-in an extreme case. may 

extend to the limit of a minar,. ioe 

just be a small child.: to -be-a, voter,, 

cannot be taken to. be The, intention, vot the 


fe 


. Legislature.. . . ayes 


Bt For the reasons ‘stated ro 
the: application must succeed and :the noti- 
Haag Ammexure L- must be quashed. . It 
pen: tọ the State Govemment to amend 
Sonion 8 (2) (c) of the Act-suitably. -so as to]. - 
defime ts scope preferably to avoid am! 
guity. to make it cemfined to Bihar or as 
e case may be, and also.to lay. down the 
age-limit. Rule. 4 may also. provide for en- 
rolment not only. :of:the- ‘various Shree 
Sanghs, but also for enrolment: of ‘the mem- 
bers ‘of a local Swetamber Jain sect’ men 
and ‘women, who ‘have’ attained the requi- 
site -äge to be sent’ out and who will be en- 
titled to cast their--votes in the election of 
bee ra nice Section: 8. . 2) (c) 
at t 
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:{ agree 
i ` Petition allowed. 


` they had. 


_ was a student 
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U. N. SENHA, C.. AND ` gia 
. K; B. N- SINGH, J. SERN 
Ram Mahesh Rai, Petitioner v. State 
Board of Technical Education, Bihar and 
others, ‘Respondents. . cp ae We 
- Civil, Writ: Jurisdiction Case No. 5&0 of 
3969, D/- 5-1-1971, . f . 
Constitution of India, Article 223 — 
Domestic enquiry: —' University — Students 
adopting unfair. means at ` examination — 
Decision of the Examination Board of Uni- 
versity cannot be called as arbitrary when 
it is based on the report of the head exa- 
miner who has serutinized. the individual 
cases of every charge sheeted . student for 
adopting unfair. practise at the examination. 
$ ‘4 (Paza 5) 
Man Mohan and Chandra Shekhar, for 
Petitioner; Tara Kant Jha (Standing Goun- 
sel No. 2), for Respondents. A 
~ ORDER:—` This writ applicator has 
been filed under Article 226 of the Consti- 
tution of India by. the petitioner praying 
that an order dated the 24th March, 1969, 
(Annexure 4), passed by the Board of Exa- 
minations: on ihe State Board. of ‘Tecknical 
Education be quashed. By this ordez the 
Board of Examinations held that. the peti- 
oe had ado ~ -unfair means a~ the 
plementary diploma engineering examina- 
tion of 1967,"held in 1968, and wa: de- 
clared to have failed in the examinatior and 
was also debarred from appearing. “at any 
diploma examination conducted by the State 
Board of Technical Education prior te the 
annual diploma engineering 'ežamiinaticn -of 
1969. The petitioner has also prayed, far- 


ther, that the respondents be -directed to 
blish the result of the petitioner or ‘the 
sis of the marks obtained by: him ir: the 


Board Examination of the year 1967; ‘sup- 
plementary examination), held in 1968. . ` 
2.. The facts. and the circumstances 

of the case are as follows:. The. petitioner 
of the: :Government Poly- 
technic in Purnea in the. years 1964 to 1967 
and he had appeared in the final diploma 
examination in 1967. . He had’ failed in 
three papers, namely (i) Electrical Techno- 
logical Paper I, e Electrical Technclogi- 
al Paper' IV, and (ii) Drawing: He had 
been allowed to appear compartmental-y in 
the supplementary examination held in 
June, 1968. :`Thereafter an order was pass- 
ed on the 24th October, 1968, by the Con- 
troller of Examinations, a' copy of which 
has been annexed:as Annexure 1, stating 
that a.number of candidates, including the 
titioner, had failed at the supplemeatary 
engineering examination, 1967, as 
adon ted unfair means, and they- 
were debarred from .appearing at the 1968. 
supplementary, 1969 annual and 1969 sup- 
plementary examinations. - Thereafter iome 
of the candidates had come up to this Court 
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in Writ applications, numbered as C. W. J. 
C. Nos. 1111, 1189, and 1190 of 1968. ATL 
these three cases were decided by this-court 
by judgment and order dated the 19th De- 
cember, . 1968, and the applications were al- 
lowed and the order passed by the Board 
of Technical’ Education; Bihar, dated the 
24th October, 1968, was quashed. This 
court ,directed that if the Board desired to 
proceed against the- petitioners of those 
cases, the matter may -be . taken up after 
giving them a chance to explain the charge 
as to unfair means’ they were. said to have 
adopted. It is stated that in pursuance of 
the judgment of this Court, a show cause 
notice dated the I9th: February, 1969, was 
issued to the petitioner and z copy of it has 
been’ appended as Ann. 2. The petitioner had 
shown cause on the 8th March, 1969, and 
a copy ofthe. petitioners show cause peti- 
tion has ‘been given as Annexure $.. It was 
thereafter that the impugned order was 
passed on the 24th’ . March, 1969. This 
order ‘stated that certain candidates had . 
adopted ‘unfair means either at the supple- 
mentary diploma . ineering examination 
1967 or at the annual diploma engineering 
examination, . 1968, and “were declared’ to 
have failed at those examinations and were 
debarred, from’ appearing at any diploma 
ps aaa examination prior to the annual 
diploma engineering examination, 1969. The 
petitioner was one of the candidates affect- 
ed by this order: -` o . 

.. 8: -, Learned counsel for `the peti- 
tioner has contended. that according -to. the 
show cause notice (Annexure 2), all that 
was alleged. against the petitioner was that. 
he had. adopted unfair-means in answerin 
question--Nos.-5 and 7 of the Electri 
Technological Paper IV and that the’ allega- 
tions were very vague. Our attention was 
also drawn to the show: cause petition filed 
by the petitioner (Annexure 8) in which it 
was mentioned that ll that was found 
against the -petitioners answers..of question 
Nos.. 5 .and: 7 was that some portion of the 
answer ‘was wrong According .to the num- 
ber .obtaiñed by the petitioner’ at the exa- 
mination “of this paper, he -had obtained 41 
marks and it is contended that in answering 
questions some mistakes may be found but 
that did not-lead’ to the conclusion that the 
petitioner had adopted unfair means: In 
substaticé’ the contention `of the learned 
counsel for the petitioner amounts to. this, 
that, all that had .been found against the 
petitioner was that he had mede certain mis- 
takes in answering question Nos.:5 and 7 
and, therefore, the order incorporated in 
Annexure 4 stating that. the petitioner had 
also adopted unfair means was wrong and 
arbitrary, °  .:. ec 

. 4r. In reply, the learned counsel ap- 
pearing for thé State Board of Technical 
Education, Bihar, has referred to the coun- 
ter affidavit -filed.in this case, and, has re- 
lied- upon: Annexures. A, B- and C appended 
thereto. -- Ann. A is a copy of the report 


404 Pat. (Prs. 4-7)-[Prs. 1-2] - 


made by the Head Examiner and had stated 
that from the answer books of the students, 
including the petitioner of this case, it: had 
plac that unfair means had been adopt- 
ed by a large section of ‘students of Gaya, 
Patna and Purnea centres: : e relevant 
Rtas may be quoted from*this’ annexure: 
t was mentioned that: ~.. 

“These are the cases. where’ the langu- 
age of the answers ‘tally word by word, cor- 
rect results have been reached’ though ‘ the 
steps - are mon and irrelevant and. similar 
mistakes have “been made... <...” 

Annexure B, a copy-of the report ae b 
the Moderation Board,. stated “that the ex- 
planations given b the “candidates concern- 
ed in respect” at e allegation of adoption 
of unfair means by them had béen examined 
by the Board of.Moderators and the findings 
of the Board wére being sent’ to the Exa- 
mination Board. is annexure also stated 
that the’ others, was given by the petitioner, 


amongst o ers, was unsatisfactory and’ the 
adoption of unfair means ae een — 
blished, ‘Annexure’ C is snes y o 

order of the Examination an wides 


that. having considered the. Me 
of the moderation board ‘the petitioner 
should not be allowed to appear at any exa- 


mination prior to 1969° annual ‘examination. . 


“5. Having’ heärd Tearned ` counsel 
for the. parties . ‘and having perused, the 
materials on récord we are . satisfied..that 
the order incorporated in Annexure 4 can- 
mot be said to be ‘arbitrary in view of what 
has been. stated from Annexures ‘A, B and 
GC: It is. clear that individual cases were 
considered from: all relevant ‘aspects and the 
conclusions of the Head Examiner, - Modera- 
tion Board and the Examination -Board were 
based°on’ materials ‘before ‘them, which 
materials had been scrutinised as“ far as. it 
was possible to dọ so. - + 

6. Learned’ counsel.’ for “the pett: 
tioner has. ther „argued that, the petitionėt’s 
case’ had ‘neither’ fallen’. under’. Category ` IV 
nor catégory V- of the ‘Rules of “the _Patna 
University, followed in this case, as’ ‘has 
been stated in T ragtoph 7 of - counter 
affidavit; -read with exure’ f the 
same. ` It is argued that ` pane copying 
from other answer book ‘or from any . piece 
of paper has not been , established, and; 
therefore, “category IV of “Annexure D` had 
not. been established and’ Piy. V was 
not ‘established as no report had been made 
by_ any examiner that ‘two ‘answer books kad 
tallied. It is‘difficult'to accéde ‘to this con 
tention also: as it is clear from He conclu- 
sion “mentioned: in exure ` `A, quoted 
above; that, the petitioners case bi within 
category IV IV of unfair means adopted; ‘men: 
tioned in Annexure D. From __ the- facts 
established’ from Annexure::A; the inference 
was irresistible that either the ‘petitioner 
had. ‘copied `from atiotler’s answer “book or 
that all the candidates, refetred to in An- 
nexure A, ‘had copied from’ identical “pieces 
of. paper-in answering © certaiñ questions. 


‘Junj Bahadur.v. Durga Prasad 


A.I. R. 


Therefore, the last submission of the learn- 
ed counsel. for the petitioner must, also fail. 

our opinion, no case has been made out 
for interference .at this stage. that can 
be said. is that in Annexure 4 the authority 
concerned should have given some more 
details so that the petitioner. would have 
been in a position to know the adoption of 
what unfair means had been: established 
against him, before | „he. had_moved this 
Court, but that we .take into considera- 
tion in the matter of cost and. although this 
application: fails, we will.deprive the suc- 
cessful party from its costs. incurred in this 
Court.. . 

7. The writ ap splication 
fore, dismissed, but- “wit aout aa 


3 Petition dismissed. 


: ` -there- 
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eS Jing Bahad - Thakur ` “and ube: 
Petitioners v. Durga’. ’ Prasad Thakur ke 
others, Opposite- Party. - 

= Civil Review No.. ‘98 of “1965; D4 
1-1971. 

‘Civil P. c. (1908), O R.- i — Re- 
view. — Where, after kuo; pel the certi- 
fied copy of the judgment: was. filed within 
time but on the report of stamp reporter 
that the limitation had run out the counsel 
for - appellant -without considering .. the cor- 
rect aspect of the matter applied for grant- 
ing time, and the appellate Court. granted 
time but Tater on the a appeal was , dismissed 
for detant in filing application for .condona- 
tion of delay, -the appeal could be restored 
asthe mistake was. sparen ón thé face of 
the „record, (Para 5) 
Cases -: Referred: - Chronological . ~ Paras 
(1966) AIR 1966 Pat 1 (V 58). = ` 

1966- BLJR 359.. „B, State. „o£ A 
~ Bihar v. Md. Ismail “9 4 


K.. K. Sinha’ and. Shyam Sunder ‘Sinha 
for Petitioner; Parmeshwar Prasad Sinha 
and Arun ‘Bihari - Mathur, for ` Opposite 
; ORDER: —. ‘This’. apaan. has been 
filed -under Order :47, Rule 1 of the Code 
of Civil Procedure.. by the, appellants in 
First Appeal- No., 571- of ‘1964, praying 
that ‘the: frst appeal. may be restored in the 
following oe tds 

Qe first appeal - -in question 
arose ‘out da a final decree passed: ‘in a parti- 


tion suit. The final penon! was: ~ given 
on the 6th June, 1964, and the final decree , 
was’ signed on the 29th Se tember, . 1964, 
after it: was. drawn up.. e appeal. was 


filed inthis Court on the 28rd ‘December; 
1964, with. a- certified ‘copy of. the-.decre®, 
but without the certified copy: of. the . final 
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judgment. By order dated the: 23rd De- 
cember, 1964, time till .the- 15th January; 
1965, was granted by a-Bench of this: Court 
` to, the . appellants. to file a- certified: copy 
of the judgment. The certified. copy of 
judgment’ was -filed on the 5th. January, 
1965. The original stamp: report made on 
the memorandum «of appeal .in January, 
1965, was that- when- the certified copy of 


the judgment was filed on the 5th January, 
1965, the period of limitation for filing the 
appeal had run out. Therefore, the mat- 


ter had been listed before the: Registrar of 
this Court on the 8rd February, 1965; and 
fourteen days’ time : was.. granted to. file a 
petition under ‘Section: 5«.of the Limitation 
- Act for condoning the delay in filing the 
appeal. . That. order ‘not. having been zom- 
plied with, the matter was listed before 
the Bench on. the 24th February, ` 1965, 
and ane week’s .peremptory: time was. grant- 
ed for the same. matter.. It appears. that 


by- non-compliance of. the last. peremptory ' 


order passed by.’a Bench of: this Court the 
appeal was ‘taken to have been . - dismissed 
as having been filed beyond the period of 
limitation. ‘In these . circumstances’ the 
prayer is for recalling ‘the order dated the 
February, 1965, on .the ground that 
the limitation for filing the "appeal hac ex- 
pired on`thé 18th January, 1965, and . so 
the certified copy of the judgment had 
been filed within time. In the civil review 
application the “stamp report was made in 
April, 1966, to the effect that in view of 
the’ decision of this Cour: in the State of 
Bihar v. Md, Ismail, AIR 1966° Pat ‘1; (Full 
Bench), ‘the time: for fiag the appeal in 
question was.up to the 18th January, 1965. 
8. Learned counsel for the peti- 
tioners has ‘argued that-as the appellants 
were entitled to the time taken for prepar- 
ing the copy of the final decree, the limi- 
tation for filing’ the first appeal was up to 
the 18th January, 1965, and; therefore, -by 
mistake, time had been asked for in Febru- 
ary, 1965, in the first appeal for filing an 
application for condong the delay., Reli- 
ance is placed on the aforesaid, Full Bench 
decision of this Court for the purpore that 
the appellants..weré entitled to the | time 
taken for preparing the certified y of 
the final decree, which. had. been- filed in 
this case, _ P ga ah , 
-4 Leet pomad tor he pontet: 
ing opposite party’ has argued- that the mat- 
ter is not covered. by Order 47; Rule 1 of 
the Code of Civil. Procedure, as there’ can- 
not be said to.be any mistake or. error on 
the face of the record, because, -all that 
had happened:.in the first’ appeal’ was that 
time for filing .an -application for condonin 
the delay was asked for and was grant 
and this application had not been filed. 


According: to ‘learned counsel, on a plain | 


reading of Section :12 of.the new Limita- 
tion Act, -the -time for preparation of the 
final decree could not be taken into -consi- 
deration and- the:-first stamp report was 


- ‘Fong Bahadur v. Durga Prasad - 


- been held in the firs 
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right to. the. effect that the appeal was filed 
beyond time... According to-learned coun- 
sel. for the. contesting opposite party, 


the 
‘decision -of this Court’ in AIR 1966 Pat 1 


(FB) ‘is not relevant, inasmuch as, when the 
time was granted in February, 1965, on 
the footing that the limitation for filing of 
the first appeal ‘had expired, this judgment 
had not come into existence. . $ - 

5. Having heard learned counsel 
for the. parties on the controversy arising in 

case we are of the opinion that this 
is a fit case for granting a review. As 


indicated by the -several orders passed on 


the order sheet=of- the first appeal, on -the 
view expressed by the stamp reporter in 
January, 1965, no one had applied hi 
mind as to- whether the appeal. had really 
been” filed ‘within ‘limitation or beyond the 
period of: limitation:. Quite clearly > coun- 
sel for the appellants.in the first appeal 
accepted’ the “view expressed by the stamp 
reporter in: January, 1965,.: without consi- 
ering thé import of: Section 12 of the new 
Limitation Act and “the: Registrar and the 
Bench. -of this Court granted -time ‘for fil- 
ing an- pplication for condoning -the delay 
in filing the appeal,: merely at the request 
of the counsel .. for - the appellants. It. is)’ 
now clear that the limitation for filing-the 
appeal - had -not expired -before the .18th 
January, 1965, and the counsel for the 
appellants had not..applied his mind to the 
correct aspect of the matter and. that: the 
Registrar and the Bench had only granted 
time as time was asked for on behalf of 
the appellants. In our opinion, there was 
clearly ‘a: mistake apparent cn the face of 
the record of the‘ first appeal in question 
and at the appropriate stage it should have 
irst appeal that: it had 
been. filed - within the period of limitation. 
In. such circumstances we are of: the’ opin- 
ion that the petitioners have made out:a 
good case for restoring the appeal on its 
original file from the stage at which it was 
pending on the. 24th February, 1965. There 
will be,no order for costs. . 
. 6. We may .also refer to: another 
point, which .has been raised by learned 
counsel for. the contesting opposite party 
to the effect that.as the copy of the decree 
had been filed along wiih the first appeal, 
the time taken for filing the. certified copy 
of the judgment - should not have been 
taken :into consideration, as the certified 
copy of the judgment had. been applied for 
by the appellants on the 23rd December, 
1964, and.they had received the. same on 
the same.day. But this contention is ‘not 
valid, if it-be held that the limitation for 
filing the appeal had not expired till the 
18th January, 1965. The certified copy of 
the judgment. had been filed on the 5th 
January, .1965 and whether it had. been 
obtained earlier or not.is.of no importance, 
if the time for.filing the appeal itself was 
up to the 18th January, 1965. has 
< a Petition allowed, 
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SHAMBHU PRASAD: SINGH, -J 
-  Harishchandra Singh, Petitioner v. thi 
State of Bihar, and ‘others, Respondents. >’ 
‘Civil Writ Jur.. Case No...1870 of 1970, 
D/- 21-12-1970. 

(A) Education — . Bihar- High Schools 
(Constitution, Powers. and Functions: of 
:Managing. Committee) ‘Rules’ - (1964), Rule 
10-B —- Expression ‘notice -of ten ‘clear 
‘days’ meéans ten: days ‘exclusive of -date on 
‘which notice is given and the date on which 
(X-Ref. — Words and 
„aer oie 1991 


on ‘of the meeting ` yal 
‘dians ċannot be- deemed to. j the .-valid 
` notice to . their - guardians. . (Para .6) 
‘(C) Education.— Bihar High .- Semar 
' (Constitution:. Powers - and.. Functions 
‘Managing Committee) Rules'-(1964), R. 108 
-=-'To have ten clear days ‘notice : -of à 
meeting being a privilege of :a° guardian, 
the rule is mandatory and: the i held 
‘in ‘violation. .of ‘the mle is iegal... (Para. 7) 
. Cases Referred : teeta "Paras 
(1965) AIR::1965. Raj 229 52): = 3 
. 1965 Raj LW: 412, ‘Suresh Ghani 
v. Birdhichand — p 


90, ` ek Siren = hee 
eee v..Matu Ram Bhola, Ram : | 5 


Prabha.: Shankar Mishra; Rajendra Pra- - 


sad Singh ‘and Jiwan Shankar. Srivastava, 
for, Petitioner; Jaya Mora Kapildeo 
‘Singh, Narbadeshwar Prasad.: Singh,: Sheo- 
dan Singh, -Mrs. Indu and Tara Kant’ Jha 
(Standing. Counsel. II), for Respondents. - 

2 - ORDER:—— By 
‘ articles 226 and 297 of the Constitution of 
India the’ Geter ‘a guardian of a stu- 
dent of High School, Barkagaon,’ in- the 
district of ‘Shahabad, has’ Ghalletged’ ‘the 
order dated 6th of ihily; 1970 (Annexure 3 
to the’ petition) of «the: President, Board ‘of 
Secondary’ Education,’ ` Bihar ~ Ce pondent 
No. 2) dismissing’ the eppen. of’ the 'peti- 
S. poore him against -the constitution 
of the ‘Managing -Committée of the afore- 
said” shool -and hòldiñg that-selection': of 
the guardians’ “representatives ` ‘to. the Ma- 
naging Committee of the-schòol' was valid: 
At a meéting dated pa ae hae , 1970; 


Dharamijit Si and- ” Singh 
(Re paat and 8) Ras iri as 
iek resentatives to the’ Managing 


Committee - of the school” It ‘is this ‘selec- 
tion which was. challenged 
er before the President, Hoa: 
Education. 


aAA 


^ the petition- 
>of Secondary 


Harishchandra. Singh v,.State (S. P.-Singh J.) 


this application: ride i 


A.L R. 
2. The petitioner’ is a‘ guardian’ off 
a student -of the’ school is not. in dispute. 
The main ground-on which the selection: ‘of 
respondents 5 and 6: ‘to ‘the Managing Com- 
mittee is challenged is that the petitioner 
had no clear-ten days’ notice of the’ meet- 
ing as- required by Rule 10-B:of .the Bihar 
High Schools (Constitution, . Powers .. and: 
Functions --of ` Mana aging Committee). Rules: 
1964 (hereinafter referred to: as ‘the Rules’). 
Chapter: II ‘of the Rules deals with con- 
stitution ‘of Managing Committee. of a 
school, other than a pr opridary school. It 
is admitted that ‘High ‘School, Barkagaon, is 
a school: other than proprietary: ‘school and 
pa ay gd applies toit. - -Rule-3, “which: 
the first rule’ of- this Chapter, lays: down 
that Managing ‘Committee `o such: a school 
shall ‘consist of: . . 


(1) all. hereditary “members 5 aiid | life 
members (declared under- rulė. 4); 7 te 

B ) the- Headmaster ` (ex-officio); . : 

“(8) a ogee representative,’ ‘to be 


appointed by the Hea 
ner: Jaid' down in Rule ‘5;. 
-(4) an officer ‘of the ‘Education Depart 
ment of the- State Government, to be nomi- 
nated by ‘the President’ of, the Board. of Se- 
cond: Educätion;:- 
: ' two -‘donors, ' if available, “ ‘to be 
elected’'in ‘the ‘manner laid down’ in’R. 6; `: 
(6) two guardians, to ‘be: elected - in 
the’ “manner laid down ‘in Rule 7;..:. 


. M-e member .of the - State: Legisla ; 
ture representing or, residing in the. Assem:. 
bly ‘constituency. in, whic Eo school-- ig 
situated, to be co- -opted. b - members 
referred to in: items (1), (4 & & (6), ‘and... ©- of. 


le; an 


Ro three persons - “of the’ locality, inte-: 
reste in education, of which one shall be- 
a member of. on ‘Scheduled - .-Castes or 
Scheduled . Tribes . if, not otherwise. a mem- 
ber, to ..be. co- qoted by: the. members. refer 
red. to. in: items- (1) to. ™ of this -rule:. -. < 


Rae. 10B” says’ that, notice ‘of every ‘meet= 
ing for the’ election; selection” or “co-option. 
shall be given ‘to the persons concerned) < 
least ten clear: days before the day 

pointed: for the’ meeting, stating therein. t e 
ate, time and place of such a meeting. The’ 
case of ‘the ‘petitioner ig that a notice about 
the said meeting dated 22nd of February, 
1970--signed by the:-Headmaster (respon- 
dent No. 4) and so tre 18th. of - February, 
1970 was received; by him only on 16th of 
February,; 1970. and- as thé. provisions. ‘of 
Rule --10-B. are mandatory: and. ten clear 
days’ notice was: not. given to. the petitioner 
of the said: meetiùg;: the' selection of: res-' 
pońdents: 5 and 6 :as:. guardians”. representa- 
tives to the: Managing Committee is- illegal 
and ultra vires. Mr- Prabha Shankar 
Mishra appearing for the- ‘petitioner. a one 
stage wanted to peue that: Rule:7 of the 
Rules.:was ultra > vires” m . account -of its 
vagueness;. but, as`'no ` ground was 
taken in the petition, he ave the ‘point: up. 


aster. in the, : man- 


1971... 


: 8.: Respondents 5, 6 and 10 (the 
teachers’ représentative to the Managing 
Committee -of «the school). have: filed show 
cause stating that notices were issued: to all 
the guardians as early .as 7th of February, 
1970 . and . repeatedly on subsequent- - dates 
through: their. wards and, therefore,. the peti- 


Nos. 68, 65, 66 and 67. “Respondent Mo. 4 
further stated that he also exhibited. the 
notice on the. notice board “of the -school, 
thé information was also given to the pub- 
lic by dug-duggi (beat of drum) and the 

iyas of the Gram. Panchayats were 
also requested tō. give publicity. of the 
notice. . According to him, he ‘issued rotice 
to guardians individually to be doubly sure. 
Respondent No. 2 verified the Adesh Pus- 
tika..(Order . Book) and found that the notice 
for the meeting contained signatures af all 
the class-teachers ‘and. was. dated 7th ‘of 
February, 1970." He -, further found that 
the notice was also circulated for a number 
of days after 7th of February, 1970 in class 
rooms in’ the first hour... He’ also verified 
the attendance register of class .X and. hind 
that the boy, Ajoy Kumar Siñgh, the ward 
of petitioner, was present all through . ‘the 
month of February, 1970... 0° (2 S he, 

Thus, in his- opinion, the petitioner did 
havé information about - the meeting as 
early as 7th of February, 1970. The-e is 
nothing- ón -the record-to-show that the 
Mukhiyas of .the -Gram - Panchayats actually 
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fave any publicity to.the notice.. There- 
ore, it: cannot be said that the petitioner 
received notice of the meeting through the 

ukhiyas. There. is- also nothing. on the 
record to indicate:-as to on -what date in- 
formation. was given to the’ public by beat 
of drum. It: cannot, ‘therefore, be. said that 
notice, if at-all, given by beat.of drum. was 
before 12th of February, 1970. . Ten clear 

ys means ten days exclusive of the date 
on which:-the notice is given: and. the date 
on which the meeting is held. ‘This. - has 
been .so held in Jai Bhagwan Sharma v. 
Matu Ram Bhola.. Ram, AIR 1964 Punj 185 
and Sureshchandra v. Bi:dhichand, AIR 
1965 Raj. 229. I am not,. therefore, in- 


_ clined to. hold that the petitioner had ten 


clear days’: ‘notice or any ‘no‘ice at all as a 
result of. announcement of the date of the 
meeting by beat of drum or publicity given 
to thé date by. the Mukhiyas of the Gram 
Panchayats. > ` . i 


` 6. — There-‘is no`reasen, however, to 
doubt ‘the statement’ of respondent No. 4 
before respondent No. 2 that ‘notice was 
circulated in’ all-the’ classes ‘of the school 
on 7th of February, 1970 and -for a number 
of days thereafter and that it was exhibit- 
ed on the'notice board ofthe school. ` Be- 
cause ‘the ward ‘of thé petitioner was pre- 
sent in the class throughout’the mionth of 
February, 1970, it can also satel. be pre- 
sumed that he had notice of the date of the 
meeting. A question, therefore, arise? 
whether the notice to. the ward ‘of the peti- 
tioner of the date of the meeting can be 
deemed to be a notice to the petitioner 
himself. Rule: 10-B. of the. Rules requires 
that “the -notice be given to the ‘persons 
concerned’, Learned: counsel for the. peti- 
tioner; therefore; .contended that the ward 
is not ‘a person: concerned and notice to 
him cannot be.deemed to’ be a notice to the 
guardian who ‘is a person’ concerned. On 
the ‘other hand,. it was .contended by learn- 
ed: counsel for respondents 5, 6 and.10: that 
whereas Rule .10 (6):‘: specifically . provides 
that ‘notice “of the méeting referred to’ in 
Rule. 10. (5) shall-be served-on each of the 
members, : there is no: such ` provision in 
Rule 10-B. for the notice of the meeting 
under Rule :7.-*" .2. |: 

` >I am-inélined to agree with his con-. 
tention that sérvice of notice under R.-10 (6) 
must’ always ` be ‘personal’ service, but the 
service óf notice under Rule 10-B need not’ 
necessarily be ‘a- personal service. Service ‘òf 
the -tiotice’ on an. adult male member of the 
joint familyof the person. concérned or by 


-` post ‘may also be a valid -service within: the 


meaning’:of ‘Rule 10-B. ‘But-.the - service 
must be 'of.such a nature that! it can safely 
be presuméd that the’information of ‘the 
date of the-méeting.'miist have been ‘con- 
veyed to the person concerned. Wards of 
the guardians in -the school -are generally 
minors. They. are not-likely to appreciate 
the importance of the meets ane - even 
after. having known the date of the meeting, 


: 
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all of them. may not’ considér it necessary 
to convey -the date`to. their guardians. ' 
the Headmaster takes precaution of hand- 
ing letters to the wards with special direc- 
tion to them to-make-them over to their 
guardians, it may be presumed that .. they 
must have. delivered the letters’ to : their 
guardians and that: may amount to the 
notice on the guardians. within the meaning 
. of Rule 10-B.. But a general notice in the 
class rooms or -on, the notice board:.of. the 
school -informing the wards of the -date of 
the meeting, in my _ opinion, ` cannot: be 
deemed to be a valid notice to the persons 
concerned, i.e., the guardians of the wards 
within the meaning of Rule 10-B. In ab- 
sence of any material on the` record whe- 
ther the particular ward: did. inform -hi 
ardian of the date of the meeting: -noti- 
Bed in the school, the question has‘ to ‘be 
decided . considering. the .cases of all. the 
wards together. Some of them who are‘in 
lower classes may not at-all apereciate the 
importance of ‘the’ meeting; others may | 
negligent, or playful and’ .may not at all 
consider it necessary to. inform their’ guar- 
dians of what they have learnt in the school. 
It may also be: that some of them, though 
reseat in the school on that date; might 
e out of the class room. for somé. purpose 
when, the notice is read over. I am, there- 
fore, of the ‘opinion that a general notice: to 
the wards ‘in the class rooms or:on. the 
motice board of the school is not’ a. notice 


to` the guardians. wi the. meaning of 
Role 10B.. 0 E 
7. -.. It was contended by leamed 


counsel for::. respondents’ 5, 6.and 10- -that 
the: petitioner admittedly had notice’: of the 
meeting . dated 29nd: of. February, 1970..on 
16th of February,-.1970: and even if it-was 
not ten clear. days :notice,, that would . not 


render the selection. of respondents Nos..:5. 


‘and 6 as guardians’: representatives as- in- 
valid. As the guardians’ representatives to 
the Managing Committee: are to’ be selected 
by- lot and. not .by. election, as'in the case 
of donors? representatives, “a -guardian in- 
‘tending -to be a candidate for. sélection: is 
not prejudiced by not having > ten -clear 
days’ notice as he has not. to make. any pre- 
aration or canvass for his selection: . He 
„has merely to find out a -proposer and a 
seconder: to propose -and second - his. name 
at. the meeting before the -selection is made. 
e question which really arises for consi- 
deration is whether the provisions of R. 10-B 
are mandatory or directory. the -provi- 
sions are mandatory and-a meeting is held 
in violation of the provisions, the „election 
or selection at such a:-meeting -has ..to: be 
held as invalid.: If the provisions .are di- 
rectory,. then even if there is,.violation of 
e rule, the election -or selection -cannot be 


held to be invalid- © c; a 5 oe nav 
= It cannot -be said that the” proyisiois 
of the. rule are mandatory ‘so far elections 
at: ineetings tinder Rule 6 ate ' concerned, 
but directory’ for ` selections ‘ at meetings 


under Rule 7. In case of election to the 
Managing Committee. a -candidate ‘will -re- 
uire ten:.clear days’: notice to find out who 
e voters are and to’ canvass for:him- to 
them. It is well established that where a 
prescription. imposed .by ‘the statute or sta- 
tutory -rules affects the performance of a 
duty only .it is directory, ‘and -where it re- 
lates to:a privilege or. power it is. manda- 
tory or ‘imperative. _In- my“ opinion, the 
prescription in R.-10-B that. there must be 
ten clear days’ notice of the date of | the 
meeting does not merely affect the perform- 
ance of a duty but relates to a privilege of 
the person concerned .on..whom the notice 
is to be served. It will_cause great incon- 
venience | -to. persans concerned, who have 
got no contrel over. the authorities-who are 
to serve such a notice if it is. not served 
according: to the requirements of Rule 10-B, 
specially in cases of elections at meetings 
held under Rule 6, and. the provisions of 
the rule, therefore; are to be. held as man- 
datory: and imperative. - rear es 
If the. provisions of the rule are man 
datory for the meetings held. under Rule 6, 
they are,also to be held mandatory for, the 
meetings held under Rule 7 and other rules. 
er, it cannot be said ‘that a guardian 

who wants to be a candidate for ‘selection 
to the Managing Committee of the school 
has got nothing to do in that connection. 
There being’ no published list of the guar- 
dians he has to acquaint himself with- the 
names of all the guardians for ‘finding - out 
whether others whose’ candidature may be 
proposed at the meeting. are really guar- 
ians or not and eligible for being selected 
to the Managing Committee. In the in- 
stant case, as the ‘meeting’ dated 22nd “of 
February, 1970 .was held in violation. of 
Rule 10-B’ without ten clear days’ notice to 
the -.guardians,”as according to . respondent 
No. 4 he: issued: notices in writing to - the 
guardians ‘only’on 18th: February, 1970, it 
was illegally held and sélection of respon- 
dents 5 and 6 to the, Managing Committee 
at that meeting must. also ‘be held. to be 
>. | 8° It was also contended “by Mr. 
Mishra .for the petitiorier that thé meeting 
under Rule 7 is to'be convened by “the 
Sub-divisional Education Officer in’ case of 
schools’ for boys and a notice from’ the 
Headmaster of the school for such a meet- 
ing cannot be taken as a notice at all. I 
am. not inclined to acéept this contention. 


_As it appears from the copy of the ‘notice 


{annexure 1 to thé “petition) respondent No. 
4, the Headmaster, ‘issued the. notice as 
directed by respondent No. 8, the Sub- 
divisional Education Officer. "Who actual- 
ly signs ‘the notice on behalf of the person 
issuing the ‘notice is immaterial. The notice 
was issued under orders of the ‘Sub-divi- 
sional Education Officer and it cannot be 
held to be illegal because it was sighed by 
the Headmastér. .°- -< f À 

-. 9,’ In- the’ result, the application -is 
allowed, the order of respondent No..2 con- 


‘ALR 


“Sl 
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tained in annexure:8 to «the petiticn is 
quashed -and the selection > of . respondents 
5 and 6:to the Managing ‘Committee of: the 
High School; Barkagaon, is set aside: -In 
the. circumstances of ‘the case there: will be 
no'order as to. costs. ~- ee ae ab 
2 oy.*s ooto li “Application allowed. 





AIR ‘1971 PATNA 409 (V 58 Č %4) - 
S. N.-P. SINGH AND KANHAITYAJI, JJ. 
Dilraj Singh, -Petitioner .v,` The Minis- 
ter of. Transport, Bihar, and others, Respon- 
dentsi -- |.) |, os, Se g 
Civil Writ Jur. Case. No. :289 of 1968; 
D/- 16-11-1970. PEE 
. ` Motor Vehicles Act (1939); S. 47 (1) — 
Conditional grant of permit: —- Condition 
to`produce fitness certificate of the Vehicle 
and Tax token is in interest of the public 
generally and can be imposed whilė grant- 
ing a permit under the section and if it is 
not complied with within the fixed period 
grant of permit can be validly . revoked. 
(X-Ref.— Bihar ,Motor . Vehicles . Rules 
(1940), Rule 50.(b)-). ; (Paras 7, 9, 10) 
Cases .. Referred: . Chronological - Paras 
- (1968) AIR 1968 Pat 254 (V 55) =` 
1968 -BLJR 787, Arbind Kumar i 
Singh v. ‘Nand’ Kishore Prosad . - 6, 10 
(1968) Civil Writ Jur. Case No. 145- . 
of 1968, D/- 8-5-1968 (Pat.), Salig- - - 
ram- Singh v. State‘of Bihar - - ‘ 10 
K. D. era S. B. N. Singh and 
Rana Pratap Singh No. 2, for Petitioner; 
Saptami Jha, for Respondents. . E 
KANHAIYAJI, J. :— This is an appli- 
cation under Articles 226 and 227 of the 
Constitution for quashing two orders, name- 
ly, one passed’ by:the- Chairman o£: the 
State Transport’ Appeal Board, Bihar, -dated 
the 27th. September, 1965, and -the other 
passed by -the Minister in-charge ʻo? the 
Transport Department of the Government 
of Bihar“wnder Section 64-A' of the Motor 
Vehicles (Bihar Amendment) Act, 1949 
(hereinafter .referred to as-.‘the--Bihar -Am- 
endment“Act), dated: the 8th. March, 1968. 
The State: Transport Appeal Board, Bihar 
(Respondent No. 2) and-the Minister ‘of 
Transport, Bihar srecpondent No. 1) by the 
above orders rejected the application cf the 
petitioner eE ‘the order of revoca- 
tion’ passed yy. e South’ Bihar  Rezional 
‘Transport Authority (to be referred to here: 
a as ‘S.B.R.T.A? for-‘the-sake of: bre- 
"Be The: petitioner - and some other 
persons applied to the S.B.R:T.A. for grant 
of a stage carriage . permit. on-the foute 
_Bhabhua to Buxar via Chausa, covering -a 
distance of 50 miles.. The -S.B.R.T:A. «by 
its resolution’ No. 7: dated the 18th’ Febru- 
‘ary; 1965, decided tö grant the perm-t to 
the petitioner subject to ‘production o all 
‘valid documents of 1965- model: bus’ within 
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one. and a. half -months from the’ date of 
the order, that is, upto the .30th March, 
1965, failing which the, sanction of permit 
in‘ his favour. would stand automatically re- 
voked;: and the’ permit -was to. be given to 
the next deserving. candidate, Shri Nand 
Kishore Prasad (respondent’ No.. 4), on pro- 
duction of all valid. doctiments of 1965 
model .bus -along with clearance certificate 


‘of transport.tax within one week and of 


1965 model bus within one month from the 
date of. revocation of sanction. ane: 


8. ` On the “80th March, 1965, the 
petitioner: filed an application before the 
hairman, S.B.R.T.A., ‘stating. therein that 
he was granted a permanent stage carriage 
permit for the route Bhabhua-Buxar on the 
18th’ February, 1965, and‘ the order had 
been cOmmunicated to him on the 16th 
February, 1965. In~substantial compliance 
of the aforesaid ‘order, the pe‘itioner filed 
(2) Registration certificate of 1965 model 
us. being ade 998, h tax. token, (c) in- 
surance. certificate and (d) Challan showing 
deposit of ‘Rs. 90/- only. In paragraph 3 
of the’ said application, it was stated that 
the. petitioner. had “already deposited fitness 
certificate fees -and the formal fitness. certi- 
ficate was to be granted within a fortnight 
by the, authority. concerned. Therefore. 
it was prayed that permit may be issued : 
and the petitioner may be permitted to file 
fitness. certificate within a fortnight. It 
appears that the. sanction of the permit, was 
revoked ‘because of the petitioner’s failure 
to comply with the imperative terms of the 
resolution. Against the order of revocation, 
the petitioner preferred. an appeal’ before 
the State Transport Appeal Board,- respon- 
dent No. 2, and the said authority dismissed 
the appeal ‘of the petitioner holding that in 
absence of certificate of .fitness in view 
of Section 38 (1). of the Motor Vehicles Act 
(hereinafter reférred to as ‘the Act’) on the 
relevant date the petitioner could not have 
put the vehicle on the. road without any - 
et or hindrance, and there was non-com- 
pliance of the imperative order passed by 
the.S.B.R:T.A., because the petitioner failed 
to produce another valid document, namely, 
tax token. The petitioner, being aggrieved 
by the ‘above. order, of the appellate autho- 
tity, filed a ‘revisional application before the 
Transport- Minister -under Section 84-A of 
the Bihar Amendment Act -which. was re- 
jected. In paragraph 18 of the `pètition, 
it is stated that the petitioner had no ‘notice 
of the. hearing. of his revision application by 
the Ministér of Transport and, as such, he 
or any one on his behalf was not present 
at the said hearing. The -petitioner heard 
from other people that his application had 
been. dismissed. mt, E eee 
..:4- Mr. : Chatterji,. appearing in sup- 
port of .the petition, questioned the autho- 
rity of the-S.B.R.T.A. to.make a conditional 
order and he further contended -that. -the 
order - of the . Transport Minister , passed 
under. Sec.. 64-A.. of. the Bihar Amendment 
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Act was bad as the petitioner was nat even 
an poa of: being heard.. : 


` After ` service ` `of. the . notic; 

Nand. "Kishore, "Prasad" '(rëspondent_ No. 4} 
s shown ‘cause. - ‘the counter-afidavit, 
it is stated that the’ etitioner in his anxiety 
to “file. the, papers’ of the said ` bus before 
the 80th March, 1965, got the vehicle re: 


gstered. in’ Rajasthan, because Rajasthan is. 


e only State ‘where certificate’ of fitness 
was not required for registration’ of the 
vehicle, and further: it was denied that “the 
petitioner. was not heard: by the Transport 
Minister before: passing the impugned: order 
(Annexure .‘4’). 
half of Nand Kishore’ Prasad: (respondent 
No. 4) for vacating ‘an order of this Court, 
it is stated that the agent of Sri.Dilraj’ Singh 
with an advocate. was present and.-the par- 
ties were -heard: by the Tee Minter 
and the order was reserved: , 


i ‘Tt was urged. by ` a Chatterti 
that the S.B.R.T.A. had -no jurisdiction 
while’ granting’ a permit to’ the. petitioner to 
impose à` restriction to ‘the’ efféct that’ he 
must. produce valid documents, ‘like’ ‘certi- 
ficate of fitness and ‘tax ` token; “He... con- 
tended that the action ofthe authority in 
ordering - to' ‘produce “valid, documents; and 
later in proceeding to examineé’'as to’ which 
- of the documents could be. valid: docu- 
ments was ‘not permitted inlaw. * this 
connection, Mr. Chatterji also attacked the 
order passed’ by the somkoriif, on the. ground 
that .it was’ vague and -.arbitrary. : Before 
dealing with this „point raised by Mr. Chat- 
terji, it ‘will be better ‘to imention ‘that_“the 
S.B.R.T.A. ‘passed’ the “order granting i per; 
mit’ to. thé ,petitioner on the “18th Fe 


1965, and ‘in the letter dated the 16th Feb- 


‘ruary,: 1965 by which the .above. order was 
communicated | to. ‘the ‘petitioner. in ` pursu- 
ance’ of the resolution. dated the. 18th Feb- 
ruary, 1965, list of the following documents 
was given, viz., (1) ‘Fegistration certificate 
of a transport vehicle’ with 
fitness, (2) ‘valid’ tax ‘token’ and . the insu- 
rance certificate, and (3), A treasury challan 
_ showing“ deposit “of ‘Rs The ‘order 

of, the S.B Pia ‘permit ” to the 
‘petitioner was Trade ‘de epèadént on fhe „pro: 
duction of ‘the valid .docúments -by the 
‘deadline ‘fixed, that “is; the 80th -` March, 


1965, which “was not’ fully: com plied” -:with:. 


On non-production. ‘of thé ‘certificate “of fit- 
ness and the tax ‘token,’ the “Chairman . of 
the S.B.R.T.A. revoked the sanction “of Per 
mit granted- to the’ petitioner. It was: urg- 
ed that the only ‘condition that could Be 
imposed ought’ to have ‘come: .within ` SCO’ 

of’ Section '47 (1) of the ae ‘and, .as aa 

the requirement about © * production it 
a certificate of fitness aaa a’ tax token’ was 
wholly outside the scope -of."'-this section. 
There are, however, two handicaps in “giv: 
ing effect to this: argument, , namely, (1) that 
the petitioner ‘subjected ‘himself “to those 
‘eonditions, and (2) that he has’ substantially 
fulfilledthe same. This. will be elear from 


[Prs. 4-7] Dilraj Singh v.. Minister of Transport, Bihar. (Kanhaiyaji- J.J 


che should have: challenged 


In a petition: filed on -be-. 


‘a certificate’ of © 


ALR: 
the statement Eg in“ paragraph 8 of the 


petition that th petitioner ` submitted a 
petition to the ‘Chacaans: .§.B-R.T.A., pray- 
ing for- the’ formal -order for issue:: ‘of the 


permit by-holding that there. - was substan- 
tial compliance with the - order : dated . 
13th: February, . 1965. If the rs 
thought that the imposition of such a- con- 
dition by the S.B.R.T.A: was itself invalid, 
it, before .. the 
superior authority in- aglon or revision. 
Having accepted the; con ition as valid and 
having attempted to claim’ the benefit of 
the order’ on’ the ground that he: had. ful- 
filled these conditions, he cannot now ‘be 
Dera’ 'to."take- up the plea that :the: con- 
itions themselves were invalid’ as: being 
outside -the scope of, the: Act.. This: view 
ed by a- Bench decision. of.‘ this 
bind --Kumar Singh v. ‘Nand 
Kishore Prosad,, i968: POR: 737 = = (AIR 
1968... -Pat 254). =. 


KA SMoreovēt He *gannot - Be ° said 
that he grant ‘of: permit ‘made’ subject to 
production of the. certificate of fitnéss and 
tax token~ was, invalid- and thatthe condi- 
tion was’ liable ‘to be ignored.: ‘Sec. 47: (1) 
âf the Act’ in’ so far as it is ‘material provides 
as under: `- 

“A Regional Sriep Authority ‘shall, 
in considering an application for a stage 


_carriage ‘permit, have regard. ‘to. the: _follow- 
ing matters, namely:— 
a the interest of the’ publie ‘generally 





the . Act, «: -tbe Ie P “Aut orty 
is bound. to consi 

are generally in clauses- ta) to` {f) .< of sub- 
section (1) of Section 47; an the appli- 
eant is found qualified: for. e permit,- no 
condition .or conditions :may be imposed. by 
the Regional- Transport Authority.. The con- 
dition iù- regard to -the oduction- of the 
certificate .-of -fitness,. while .granting-:a_per- 
mit under: the Act, could be. valid as- being 
in. the iriterest of :the- publi, generally . as 
required. by: auc T . sub-section (1). of 
Section 47 of th ct, The i age off. 
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is also not foreign to thea ambit of Sec. 47 
of the Act.. The petitioner -did not = 
duce among the papers submitted by hi 
the tax token as required under the Bihar 
and Orissa Motor Vehicles Taxation Act, 
and, therefore, he could not. in any: -cése. be 
said to have complied with the terns: of 
the resolution. which required: the produc- 
tion of all valid documents. 

_ 8. In this connection, I woulc now 
refer to Rule 50 (b) of the Bihar = Motor 
Vehicles Rules, 1940 (hereinafter to be re- 
ferred to as .‘the Rules’) which -rurs, as 
follows: ~~ a a Pe A 

“No permit shall be issued until. the 
registration mark of the vehicle, to which 
it relates has, if the form of permit io re- 
quires, been, entered therein and i2 the 
event of : any applicanť failing to produce 
the certificate of registration within thé 
period prescribed by Rule 50 or such _onger 
period as the “Regional Transport Authority 
may revoke its sanction of the application.” 
It is apparent that in this case the S.B.R.T. 
A. has revoked the sanction of: the permit 
of. the petitioner for non-production of a 
valid certificate. of registration “within the 
period prescribed by it. According tc Sec- 
tion 88 of :the Act, “a` . transport’ vehicle 
shall ‘not be deemed to be validly registered 
for the purposes of Section 22, unless ` it 
carries a certificate of fitness in form ` as 
set forth in the first schedule, issued „by 
the prescribed authority.” Section 22° of 
the Act prohibits. a vehicle to be driven ‘in 
any public place or in any, other place ‘for 
the purpose’ of carrying passengers or goods 
unléss it is’ registered in accordance’ with 
Chapter ‘and the certificate of registra- 
tion is. in operation. The legal effect of 
these two sections read together is’ that a 
e aE vehicle cannot be deemed zo be 
validly registered unless. it ‘carries a certifi- 
cate of fitness. A- ‘transport vehicle means 
a public service vehicle ora goods’ vehicle. 
Therefore, I am of. opinion ‘that. there’ was 
no compliance ‘with thé order of the S.B.R. 
T.A. as .claiméd by the petitioner in his 
application filed’ before the Chairmar’ on 

e 80th March, 1965.- =; o 

9. Under .Section GA of the Bihar 
and Orissa Motor: Vehicles Taxation Act, 
19380, “no motor vehicle plying under.2 per- 
mit , granted by a :competent. Trarsport 
Authority of any other State under the’ pro- 
visions of the Motor Vehicles. Act, 1939 
(IV of 1989). shall.be used or kept foz use 
in Bihar ess there has been.-paid ir res- 
pect thereof, a tax on fortnightly basis cal- 
culated at the appropriate rate specified in 
the second Schedule: to this Act”... Ths tax 
is of compulsory. nature, and its collection 
is connected with the. transport system in 
the State and-the -user of the roads by the 
public service... vehicles. Hence, the re- 

irement of .payment of Bihar Tax and 
the producion. of tax token before stage 
carriage permit, can be given. to an appli- 
cant cannot be struck down as being wholly. 


ji, however, urged that the ` petitioner 
could have peig the tax .before putting the 
transport vehicle on the road. is argu- 
ment is, however, beside thə point. I have 
already held that the tax is connected with 
the transport system. It is always open to 
the. authority to insist:on payment of such 
tax before granting -the _ permit, because 
such a condition shall be in the interests of 
the .general travelling public using motor 
vehicles. .The petitioner, eae if so ad- 
vised; have challenged the validity of the 
imposition of the conditions relating to the 
production. of tax token, but he could not 
ignore: the conditions subject to which the 
permit was granted.. bas 


10. In Saligram Singh v. The State 


unconnected with the subject. Mr. tone 


‘of Bihar, - Civil Writ Jur. Case No. 145 of 


1968 (Pat.) disposed of on the 8rd May, 
1968, the main controversy between’ the 
parties- was regarding the true effect of the 
peremptory order passed by the East Bihar 
Regional Transport Authority {respondent 
No. '5).’ The main question to be decided 
was whethér the Regional’ Transport Autho- 
rity, after passing the”order, became func- 
tus officio.” The order under consideration 
in that case was as follows: ~~’ 


. . “....1t was, therefore, resolved . that 
Sl. 2 Sri Ram’ Nagina Singh be granted 
a permit on this route as an experienced 
Bus-operator for a` pores of five years on 
thé condition that he will produce R.C... 
Book with valid certificate of fitness of a 
1952 “Model bus within a week from the 
date of the order which skall be replaced 
by a 1966 model bus witkin four mon 
from the date of the ‘order failing which 
the permit - will stand automatically re- 


The resolution passed by S.B.R.T.A. in this 
case is similar. to that considered in Salig- 
ram Singh’s case, 1968 BLJR 737 = (AIR 

1968 Pat 254) after a review of different 
types of final. -orders.:and a’ large number 
of decisions, it has been held that in a case 
like this the authority has : no jurisdiction 
to grant extension of time when. the per- 
emptory, order is not complied with within: 
the period fixed. 

_ _il.- It was somewhat faintly. con- 
tended that there has been a violation of 
the principle of natural justice inasmuch as 
the petitioner had no notice of the hearing - 
of his. petition . nor was hs or.his agent 
heard. by the. Transport Minister. exercising 
revisional ‘jurisdiction . under Section 64-A 
of the Bihar Amendment Act. This sub- 
mission is clearly- untenable. The state- 
ment made ty paragraph 13: of the writ ap- 
plication that the petitioner heard from. 
other people that the Minister of Transport 
held his revisional court..and . passed. the. 
order against the petitioner on the 8th 
March, 1968, of which he - had neither 
notice nor was he present ‘at the hearing, 
is obviously reckless and incorrect. Inthe 


412 Pat. (Prs._11-18)-[Prs. 1-2] Babu. Khublal. v. Ram ‘Sarup (B. D. ‘Singh J.) © 


order of the Transport Minister pnclosed, to 
-the writ application, it is .stated: - 


“Heard the leamed ‘Advocatas of ` ‘polli 
the parties, that is, Dilraj Singh v. Nand 
Kishore Prasad through their Farmed: advo- 
cates. It deals’ withthe route of Bhabhua- 
Chausa, Buxar, for gone permit.” 

In the’ application -’ d ‘by Nand ` Kishore 
Prasad Ee pondant No., 4) for vacating an 
order o 

notice dated -20-2- 68 the revision 
was fixed for-hearing on 5-38-68. A 
the notice -is. annexed as iexure b” 
The notice is* addressed - to the petitioner 
and its copy had been’ forwarded ‘to Sri 
Nand - Kishore ‘Prasad Genie No. -4). 
In the application, it is stated’ that 
“at the time of hearing a to 

above notice, the agent--of Sri Di a singh 


petition 
copy“ -of 


with: an advocate was present and _ the. 


parties, were heard and. the; order. was` re+ 
served”.. In the -circumstances, I. hold- that 
the revision application -filed > by- 

etitioner before: the “Transport ` Minister 
ad been -heard, after..notice in presence. of 
the parties. I am, therefore, of the opinion 
that ‘the rules of natural justice were duly 


observed when. the said - revision : applica- 
tion was considered `. by -the ‘Transport 
Minister after giving notice to the petitioner 


„and his counsel an 'opporimity. of making 
“submission. ~~ 


12° _ For these’ ‘reasons, . oy see no 
merit in this application. It “is, aoc 
ly, . dismissed with -` costs; . hearing - 


Rs. 200/- (two hundred) payable to’ oon 
dent No. 4 who’ alone serionsly contested 
this ‘application. - 


L8. N. P. SINGH, J. — 13... I agree. 


- Petition cimaisseds i 





SAR “1971 PATNA 419 v 38 Kol a” 
= B.-D. SINGH, Je 


T Khublal Singh, Appellant v. Ram l 


Sarup Singh : and -others, Respondents. 

> A, E.A: D, No. 408 o£-1968, D/- 23- 
12-1970 from: order of: K; D. Prasad, “Sub- 
J Ist Court, Chaprá, D/- 30-3-1968. f 


Civil P. C. (1908), O. 41, R. 31` — 
Duty of First Appèllate Court — It . need 
not discuss each ‘and every evidence “exa- 
mined by parties ‘and write elaborate judg- 
. ment but*-it must’ discuss some. of the’ im- 
portant and: relevant evidence to show ‘that 
it applied: its miind to the evidence and has 
come to its conclusions. ‘after scrutiny’ ` of 


evidence. AIR 1940 Pat 33 and ar 1950 
el. . ons’ 
AIR 1968 SC 302. and ATR. "1967 Pat 254; 


Pat 298 and AIR 1951 Pat 502, 


Dist. 


Cases _ Referr ed.: ' Chronólogiii 
(1967) AIR 1967 Pat 254 (V 54) = 


(Para- 5) 


‘Paras 


1967 Cri LJ 1042, Bbse wee Da; rn 


” Sharma v. Gaya . Saha’ ie 
HO/IO/E6/71/MNT/P 


the Court; -it ‘is_stated that “bya . 


-of Narain Dubey, Prasad Dube 


A. LR; 


oo ‘ATR 1968 SC 802 (V 50) = 
oe SCR 604;:V. Havackanda 
rar Ve Ramaling: am Chettiar ` 

dosi AIR 1951 Par 502 (V.38):= 
ane Pat LT 8388,- Selaiensnce Pandoy 
Lakhichand S 
(1950): AIR ‘1950. Sa 298. (V 37), 
a pul Prasad v. Ram ‘Charitar 


OAO ATR 1940 Pat. $8 wv 2, 
Bhagwan. Singh: vw: ~Ujagir® Singh. 4 


-7 Yogendra Mishra and Giridhar Kishore 
Singh; for Appellant; - eae Prasad 
Singh and Prabhunath Rai (D. R - Guardian), 
for Respondents. . at 


“JUDGMENT:—, This a DR ` by 
plaintif is , directed: irna . the ju 
and: decree, dated the. 80th Match, sioa 
of the lower appellate court in. Title Ap- 
peal No, -5/48 ot 1968. Saget rig a those off 
the trial © court, dated the 80th aber 
1962 in Title Suit, No. 985 of 1959.. 


2 In pink “to “appreciate ‘the otat 
iad in ‘this it will be ‘neces oy 
to state - ‘briefly je ee The’. plain 
appellant instituted’ the said title. suit 

artition of one-third: share in two plots of 
land, bearing Plot. Nor 885 ‘and 387. which 
contain. a total area, of. 4 bighas, 4 kathas 
and ‘15 dhurs appertaining to Khata No. 81 
situated in village ‘Sh ampur, Police Station 
Mirganj, District Saran; Plaintiff's ‘case, in 
briet, was that’ the suit land was bela jand 
and Nand- 
eing. the .three sons of 
one Thakur Dubey, :. „each . ‘had one-third 
share in’ the property in dispute. Prasad 
Dubey sold his one-third share, that is, I 
bigha, 8. kathas and ai: dhúrs out of the said 
two plots, toż the- p for a considera- 
tion ‘of Rs. 500/:-on i ‘the 4th July, 1959, 
and put the plaintiff in possession .over the 


- for 


Jal’ Dubey. They b 


same: His further case was  that:, Surta 
Kuari, “widow of .Narain Dubey, Ramdeo 
Dubey ‘and: Ram Narésh Dubey, heirs. of 
Nandlal Dubey | sold their. two-third shares 


in mo: disputed plots to the; defendants. and 
Bs them’ in possession... Since the ‘plainti 
und it difficult to remain ‘in possession of 
the ‘lands jointly with’ the defendants, he 
instituted: the- said suit. for‘ partition: The 
defendarit-respondents resisted: the suit- ‘and 
inter ‘alia pleaded.’ that oe after the- revi- 
sional. survey Narain Dubey, Prasad- Dubey 
and the sons of Nandlal Dubey’ partitioned 
and separated ` their proper: ‘By the 
said partition, thè suit fell exclusively 
to the share of Narain Dubey atid sons -of 
Nandlal Dubey, | Prasad Dubey, the vendor 
of the ‘plaintiff Had no- concer '. with the 
suit land after the said: partition. "They also 
pleaded. that the Jand under dispute,” was 
ven in~ Hortes by two. Zepo gi ‘deeds 
Exts.. B and -B/1) - ‘executed - Narain: 
Dubey" and Rajrup' ‘Dubey, sons “OF ‘Nandlal : 
vee in_réspect“of the sdme Paris ‘includ- 
a the disputed’ ‘plots. « The’. case’ 
of ‘the defendants- was that the suit lands 


1971 


both oral and documentary. . The 
5 was a previous 
partition and the suit -land fell. exclusively 
to, the, share of Narain Dubey and Nandlal 
Dubey. . Prasad. Dubey, the vendor of the 
plaintiff, had no right, ‚title and interest in 
the suit land after the partition. Therefore, 
the plaintiff was not entitled. to partition. 
He also found that the defendants we-e in 
possession of the suit land on the basis of 
the settlement as pleaded by the defen- 
dants. Thus; the ‘suit for -partition insti- 
tuted by the. plaintiff, was dismissed. On 
eppen the appellate court also confirmed 

e judgment and decree of. the trial. court 
as mentioned above. . : enn G 


' g Mr. Yogendra. Mishra,- learned 
counsel appearing..on behalf of the appel- 
lant, has raised two points for consideration 
in this appeal; they are (i) the appellate 
court has erred in: construing Exhibits, ‘B’ 
and ‘B/1’;\ and (ii) that the appellate court 
has ‘altogether ‘failed: to -consider the. oral 
evidence led on behalf of the plaintiff. In 
_ order to. support his- contention under point 


No. (i): he’ drew my” atteation to Exhibits 
P and. ‘B/l’. He urged that the. appellate 


court has committed an. error of record in 
holding that Narain Dubey and Nandlal 
Dubey had mortgaged ie entire ‘lands 
under Plot. Nos. 885 and 887. A perusal 
of Exhibits B’ and B/P? clearly indicates 
that they had mortgaged their two-third 
shares only. This contention.of the Isarn- 
ed counsel: appears to be correct and i: has 

o been conceded by Mr. Janardan Pra- 
sad Singh, learned counsel appearinz on 
behalf of the respondents, ‘but Mr. Singh 
submitted that’ the. appellate court . has ‘not 
based its conclusion only on Exhibits - W 
and ‘B/Ľ. There. was other evidence ` on 
the record . justifying the conclusion. which 
the appellate court-las reached. Therefore, 
he urged that: the concurrent findings of 
facts of the court below should not be dis- 
turbed in the second appeal. ` I would have 
accepted, the | submission made. ‘by Mr. 
Singh, but the way in which the. appellate 
court has dealt with the oral pale oes I 
have no. option left than to remit the case 
to the appellate ‘court for re-consideration 
of the evidence on the record. This brings 
us to’thé consideration of point No (i) 
ps ori the learned counsel forthe ap- 
pellant. <. ' Ree Be ig ES 
4, Mr. Mishra, learned counsel ap- 
pearing on behalf. of the, appellant, drew 
my attention to the discussion of oral- evi 
dence .by the appellate court in paragraph 
11 of its. judgment. It will be.useful to 
quote the said paragraph: =>". -. A 


Babu Khublal v. Ram Saiup (B. D. Singh J.) .. [Prs: 2-4] 


Pat. 418 
“The oral evidence regarding posses- 
sion. adduced by- the defendants is also 


much more reliable than that adduced . by 
the plomu spon and -is ‘supported by 
the documents and‘ circumstances discussed 
above. : The learned . Munsif has given 
good reasoris in his: judgment for believing 
such evidence adduced ` on alf of the 
defendants. and: I do not think there is any 
necessity of repeating the same.” 


position should: realize that the confidence 


He should never let it appear either to the 
ovrt that he has 


it is . 
Court 


etition. In order to support his contention, 
e relied -in- the case. of V. Ramachandra 
Ayyar v, Ramalingam. Chettiar, AIR 1968 
SG 302, where their Lordships held that 
the High: Court was:not justified. in inter- 
fering. with the finding of fact recorded by 
the lower appellate - Court ers because 
the- judgment of the lower appellate Court 
was, not as elaborate as-that of the trial 
Judge, or. because some . of ‘the reasons 


414 Pat. ([Prs. 4-6] Rohtas Industries Ltd. 


given by the- trial Jud g ad ao been iZ. 


pressly ‘reversed ‘by he rc 
Court.: -Their Larndhipe. Pleo that 
the finding: of the lower: al e ‘Court 


could be. said to be perverse or: an support- `’ 


ed by amy re Bi my ne he the 
observation made “by: their Lor 
case do not lend: support to the enana 
made by -Mr. ‘Singh in the’ instant case. It 
is true that this Court. is not justified under 
Section’ 100 of the Civil Procedure Code 
(hereinafter referred” to-as ‘the Code) to ii 
terfere merely because the judgment of the 
lower appellate Court: isnot ‘as elaborate as 
that of -the. trial’ Court, but ‘that does not 
mean that” the appellate Court should not 
apply -its own ae ‘to the evidence: In the 
present case’ ellate. Court ‘in Para- 
graph’: 11 -of its jue gment: which has* been 
quoted earlier, has not at’ all ‘discussed the 
evidence ‘which’ clearly: indicate that it 
did. not ‘apply’ its own mirid.to the- evidenvs. 
Mr. Singh further referred’ to the” fudgnient 
of this Court in: the are ‘of Bha Dag 
Sharma’ -v. Coya Sah, « . 1967: Pat - 254 
where: U.. N. Sinha, if ee -Chief Justice), 
while g with the provisions contain 
undér Sas 100: and: 101 `of- the Code; 
held that :the ‘riiere fact -that“the lower ap- 
pellate Court has madé specific reference in 
its judgment’ to only some of the, witnesses 
examined ‘by the parties cannot lead: to the 
inference that it-was uniniindful of the other 
evidence let in by’ them, ‘especially “when 
the judgment ‘refers to: their respective con- 
tentions- and cases, which should miean 
evidence let in by them. © His` Lordship 
furthér “observed that its: factual conclusions; 
reached on-“scrutiiy of evidénce’ on: reco 
oral and’ documentary, ' -cannot be ‘set aside 
in. second appeal.: In “my view, that obser- 
vation: ‘of: his- Lordship’ is’ also: of -no avail “in 
the présent case.‘ It-may be noticed that in 
‘that ‘case the appellate Court had‘ ‘made: re? 


ference’ and theré-‘wa8' discussion at’ least: of. 


some of the eno led ‘by. 
that background’ -his Lordship in‘ : Para- 
‘graph 6 at’Page 257 observed “that: the 
_ judgment of the Court of appeal below 
gave a clear ‘indication -òf the fact“ that the 
Court had come’ to ‘its conclusions ` ‘aftér a 
scrutiny ‘of the ‘evidence on’ record, oral: and 
documentary. - In .that.view of the matter 
his Lordship held that. the “Judgment could 
not be set aside. Im the’ present case ‘there 
. is comple absence. of discussion -of “oral 
evidence -by the appellate... : Court- even. of 
some of the : witnesses ` “examined by: 
parties. - ot SEER 


e Parties. In 


5. in my “view, as ‘of all 
the authoritative. decisions referred to above 
on the point of the duty!” of’ se appellate 
Court ‘regarding appreciation.» e evi- 
dence is that e anpa Cae. is notre- 
quired to. write elaborate judgment - nor -it 
is required: to discuss each`' and ‘every: evi: 
dence examined ‘by the parties: but he must 
‘discuss at least some’ o. the: important’ and 


v. Union ‘of India ALR: 


relevant evidence in order`:to give e 
sion that the appellate Court. applie 
mind: to, the evidence. and has. come to. its 
_coticlusion after scrutiny of the’ evidence on 
record, oral and. coor: In the light 
of the above. discussions the Judgment and 


decree of .the appellate Court | cannot ‘be 
sustained. `. 


“6 In ‘the resale, I ‘set “aside tis 
Judgment ‘and decree of the He ee apnoe 
Court and remand ‘the `appèal fo 
posal in the light of the above observations 
on the basis of the evidence already on re- 
cord. ` In the ` ciréumstances’ of the case; 
however, -the - parties. shall « ‘bear ° their own 
costs" in’ ‘this Court: `. 


ya 


` Case romanided. 





“AIR 1971 PATNA: oat (v 58 C 96). 
$. N. Pi a MUKHERYE, 


` Rohtas’ Industries Ltd, - and ‘others, 
Petitioners v. The Union” ae India and 
‘others, Respondents. ` 


Civil Writ Joris diction? Gases Nos. 819 
and 820 “of 1968, ‘D/- 28-10-1970. 
‘" (A) Industries Development and Regu- 
lation) ‘Act. (1951), S 18-G — The ‘Cement 
Control” ‘Order ` 1967 ‘has been | ‘validly. “pro- 
moulgated by the’ ‘Central Government in 
exercisé ‘of fts powers wider Section 18-G. 
X-Ret:, ‘Cement Control Order. 1967). i 
i (Para ` 8) 
"The: inipog éd òrdėr.. was made’ for 
securing er Hi le distribuation“ and availabi- 
lity at `a rice of cement .throughout 
the, caine 4 and hence “it was- well- within 
the competence of the“ Central . Government 
to „pass the crder under Section. 18-G. 
f (Para | 8) 
iE (B)' Industries | (Developinent ‘and Regü- 
lation) Act (1951), S..18-G°.: — Retention. 
price. — The fixation’ of -different ‘retention 
prices. for’ different producers ` in India_ fs 
based on the | recommendations of the 
Tariff Comission: ‘and „other , yelévant 
matters and hence ¢annot’ be struc Sahin 
(X-Ref: Cement ‘Control Order,. 1967). 
1969. Raj 281 & Civil Writ ‘No: B19 oF of 
1968; .D/- . 5-12-1969 (Delhi), Rel. on. ; 
. (Para. 18) 
Ii the matter of. fixation of éx-factory 
prices for cement,’ ‘personal ‘factors relating 
to the producers were bound to be ken: 
into consideration’ ‘by the Government.’ . 


(Para 18) 
` (O) Cement Control Order 1967, CLT 
— iing different.. retention, . prices., 
There is rational basis. for differentiation be- 
tween ‘different units while fixing ex ‘factory 
cement prices for the units and hence.CL 7 
is not violative of Article 14 of Constitu- 
tion. '(X-Ref: Constitution of India, Art. 14) 
— (K-Ref: Industries Dersom and, 
Regulation) Act ope Su: 18-6). 
f (Pira 18) 


10/H10/ 520/71 7 MVE 


_ the 


1971 


- (D) Cement Control Order, 1967, CL 8 
— Compulsory deposit — The provision 
for’ the compulsory deposit to the Cement 
Regulation Account: and - for. . the utilisation 
of the money deposited in the Account . does 
not amount to forfeiture of price earned by 
producers and as such -is not beyond 


(Development and Regulation) Act (1951), 
S. 18-G). .: ; i (Para 14) 

The provision has been made to ration- 
alise the inequalities in the freight and the 
burden if any falls on the. consumers. and 
therefore the Produces cannot make a griev- 
ance >o s. . (Para 14) 

{Ey Cement ‘Control. Order 1967, 1.8, 
Proviso 2. — The Proviso 2 to Cl. i8) of 
the Order is not violative of Article SL (2) 
‘and Art: 19 u (£) and (g) of the Constitu- 
tion. (X-Ref: 11 (2) Gd; Constitution of 
India, pee 81 and 19 (i) (§ ad (g). 
(X-Ref:- ETET pment : and Regu- 
lation) Act À 
{Para 18) 


(1951), S. TG 
-A ee by the suppl Re “of. cement’ to 
Government at 2 concessional. ‘rate’ wil not 
get less than what he is° “entitled. to get as 
the ‘ex-factory or the retention . price 
by’ the Government. The Ioss carised =vould 
be ultimately borne by” the 
India and not’ "by the- producers. | 
. (Para 18) 


Cases ‘Referred : Chronological ` Paras 
(1970) ATR 1970 SC 564. N 57) =x ` 
hl 8 SCR 580, R. C.. Cooper . 
nion of. India . 10, 16,” 18 
aso, Civil Writ Peta, ‘No. 319 of <a 
: 1968, RG = 12-1969, 3h tv 86) B, 21 


Wee aon 
Leh v Union of Tei ~ B, 18, 15, 21 


(1989) T 1959 SC TL24 (V 46) = 
te Br SCR 89, Lord Krishna.. 
ar Mills v., Union cf India _ 19 
asad AIR 1952 SC 196 {V.89)= ^. 
1952, Cü LJ 966, State of Madras" > . 
v. V. G. Row ` 20 
Lal Narayan Sinha, R. P. rere and 
Satish Kumar Katriar, fo - Petitioners: Dr. 
V. Syed Mohammad - - Shashi _ Kumar 
Sinha, for Regie 
. SNP. SINGH, J.:— In these two 
applications ‘under. Articles 226 and . 227. 0f 
the Constitution .of India -the :constitational 
raed of the Cement Control, Order 1967 
has. been: challenged.. - 
27 In G. W. I. C. No: 819..0f 1968 
petitioner -No..1 is “Rohtas- industries.. Ltd,” 
which carries - ~~ inter ‘alia, -the -business af 
manufacture and sale of cement, havir-g its 
registered office at Dalmianagar in the State 
of Bihar, ree its cement factory is sinat- 
ed. In C. W. J. C. -No:320 of 1968 peti- 
tioner . No. -1 s “Ashoka. ‘Cement . Lidz” 
which also carries. on, ixter alia, the: busi- 
ness of manufacture and sale of cement, 
having its a eion at . Dalmianagar 


consumers in 
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in the State of Bihar, where an -cement 
factory is situated. In both the . applica- 
tions petitioner No. = is Sri C. 5.. Mehra, 
a share-holder of petitioner No. 1. . 

8:. _ As.-stated: in: tthe applications, ‘the 
foe of Rohtas . Industries Zid. has ‘a 
production ca acity of about 1100 tomes of 
t Da .per. day and the factory of Ahoa 

ment- Itd., has a production acity A 
about 700. tonnes of cement’ ada. Fi 
the purpose of: storing cement, the fee 
of Rohtas Industries Ltd., has constructed a 
godown known as “silo”, which has a storage 
capacity of about 7000 tonnes; and the fac- 
tory Ashoka .Cement Lid, has construct- 
ed a “Silo”; which. has.a storage capacity of 
about 3000, tonnes. 

4, *.Cement had- eer a controlled 
nmd for a number of years till 1965. 
{t was. decontrolled with effect from the Ist 
of January,: 1966. On the 28rd of ee 
ber, 00%. the Central : ane, ey z 

za 


into force 
from n Ist re January, 1968. ..A copy of 
Se ha has been e aR T to 
lications. By. the’Cement ‘Control 
(Ans nean) Order "1968, which was “made 

' January, - 1968, _ certain 

pees lary in the Cement Control Order 
1967 were effected. -A copy of the ‘Cement 
Control (isenteee One Order, . 1968 has been 
Annexure “X to ‘the applications. It 
appears that the Cement !-;Conizol (Second 
Amendment) Order 1968 : was mad the 
2ist of- -March, 1988; and. certain - " amend- 


“ it -ceme 


the Cement Control a 


the applications i 

in order to: -appreciate ‘the con 
PE e “which have been raised on behalf 
of the petitioners in the two writ applica- 
tions, it is necessary to. quote the relevant 
are :of the Act aa s order. 

As stated iï preamble of 
the’ ke -ÏÈ was Passed 4 the Parliament 
to’ provide for.the development and regu 
lation se certain industries. Section 2 of 


ix -the “Bist “Schedule” i “C 
“Gypsum” products have been mentioned 
under Item No. 35 of the First Schedule. 
Section - 18-G of the Act,‘ which empowers 
the’ Céntral Government to- control supply, 
distribution,. price etc.,of:certaia articles, 
as: follows: . .* 

“I8G. (1) The : Cental Government, 
so far as it appears to it %o: be ne 
or: expedient for. securing ‘the Dic paced dis- 
tribution and. availability. at- fair prices © of 
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any article or class of articles relatable to 


any scheduled industry, may, ~ notwith- 
standing. anything contained in any other 
provision o is Act, by notified order, 


provide for regulating the supply and dis- 
tribution thereof and trade and commerce 
therein. i 

(2) Without prejudice to the generality 
of the powers conferred by sub-section (}, 
a notified order made thereunder may 
provide— fo. 8 

(a) for controlling the prices at which 
any such article or class thereof may be 
bought or sold; ; 

(b) for regulating by licences, permits 
or otherwise the distribution, transport, dis- 
posal, acquisition, possession, use or con- 
sumption of any such article or class there- 


of; 

(c) for’ prohibiting the withholding 
from sale of any such article or class thereof 
ordinarily kept for sale; 

(d) for requiring any: person ‘manufac- 
turing, producing or holding in stock any 
such article or class thereof to sell the 
whole or part of the articles so manufac- 
tured or produced during a specified. period 
or to sell the whole or a part of the arti- 
cles so held in stock to such” person or 
specified in the order; 

(e) for regulating or prohibiting - any 
class of commercial or financial transactions 
relating to such article - or class thereof 
which in the opinion of the authority mak- 
ing the order are,. or if le are 
likely to be, detrimental to public interest; 

-© (£) for requiring persons: engaged in 
the distribution and trade and commerce 
‘in any such article or class thereof to mark 
the articles exposed or intended’ for’ sale 
with the sale price or to exhibit at some 
-easily accessible place on. the premises the 
price-lists of articles held for sale and also 
. to similarly exhibit on the first day of 
every month, or at such other time as may 
be prescribed, a statement of the total 
quantities of any such articles in stock; 

(g) for collecting any information or 
statistics with a view to regulating or pro- 
hibiting any of tbe aforesaid matters; and 

(hy for any incidental or supplement- 
ary matters, including, in . particular, the 

rant. or issue of licences, permits or other 
one and the charging of fees there- 
Or: . 

: (8) Where; in pursuance.of any order 
made with reference to -clause (d) of sub- 
section (2), any person sells any article, 
eae shall be paid to him the price there- 

‘or— 

(a) where the price can consistently 
with .the controlled price, if any, be fixed 
by agreement, the price so agreed upon; 

(b) where no such ae can he 
reached, the price calculated with refer- 
ence to the controlled price, if any, fixed 
under this section; : 

(c) where neither clause iP) nor clause 
(b) applies,.the price calculated at the 


marked rate prevailing in the locality at the 
date of sale. 

(4) No order made in exercise of any 
power conferred by this section ‘shall be 
called in question in any court. ; 

- (5) Where an order purports to have 
been made and signed by an authority .in 
exercise of any power conferred ` by this 
section, a Court shall, within the meaning 
of the Indian Evidence Act, 1872, presume 
that such order was so made by that autho- 
rity. : ; 

Explanation:— In this section, the ex- 
pression ‘article or class of articles’ relatable 
to any scheduled industry includes any arti- 
cle or class of articles imported into India 
which is of the same nature or description 
as the article or class of articles manufac- 
tured or produced in’ the scheduled indus- 
try. Section 25 of the Act provides for 
the delegation of powers by the Central 
Government and it reads thus: | 

“95. (1) The Central Government may, 
by notified order, direct that any power 
exercisable by it under this Act (other than 
the power given to it by Sections 16 and 
18-A) shall, in relation to such matters and 
subject to such conditions, if any, as may 
be specified in the direction be exercisable 
also by such officer: or authority (including 
in the said expressions any development 
Council, State Government or officer or 
authority subordinate to the Central Gov- 
ernment) as. may be specified in the direc- 
tion, , f 

(2) Any power “exercisable by a State 
Government by virtue of a direction under 
sub-section (1) may, unless otherwise pro- 
vided in such direction, be exercised ` also. 
by such offcer or authority subordinate to 
that State Gcvernment as it may, by noti- 
fied order, specify in this behalf.” ° 

7. The preamble of the Order runs 
thus: . . ` ; 

: “Whereas it appears to the. Central 
Government that for the purpose of secur- 
ing the equitable distribution and availabi- 
lity at fair prices of cement, the supply and 
distribution of, and trade and commerce in, 
cement should be regulated.” 

As defined in clause 2 (b) of the Order, 
“Controller” means “the Cement Corpora- 
tion of India Limited”. Clause 3 of the 
Order puts certain restrictions on the -e- 
moval of cement from -the precincts of the 
factory and it runs as follows: ; 

“No producer shall remove or ‘permit 
the removal of any cement, whether sold ° 
or unsold, from the precincts of his fac- 
tory or from any other part of his premises 
to any place outside the precincts of such 
factory or premises except with the previ- 
ous permission in writing of. the Céntral 
Government.” 

Clause 4 of the Order empowers the Cen- 
tral Government to direct’ sale or transport 
of cement and it. runs thus: 

“The Central Government may, by 
order, require any producer to sell cement 
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to such person or class of persons or to 
transport cement to such destinations by 
such modes of transport, and on suck terms 
and conditions, as may be specified in the 
Order.” 

Clause 5 of the Order empowers th> Cen- 
tral Government to direct disposal oi stock 
and it reads as follows: 

“The Central Government may, with a 
view to securing proper distribution of 
cement, issue such orders, general or spe- 
cial, as may be necessary, to any producer 
as to the disposal of his stock.” 

Clause 7 of the Order is headed as “Reten- 
tion prices” and it reads as follows: 

“The ex-factory rices admiss-ble to 
the producer for the different variet:es of 
em shall be as specified in the Sche- 

ule. . 

Clause 8 of the Order is headed as “Price 
at which producer may sell” and it runs as 
follows: 

“No producer shall, himself or by any 
person on his behalf, sell— 

(a) rapid hardening cement and low 
heat cement at a price exceeding Rupees 
148.58 per metric tonne, 

(b) any other variety of cement at a 
price exceeding Rs. 125.58 per metric tonne, 
free on rail destination railway station plus 
the excise duty paid thereon. 

Provided that in the case of packed 


- cement, there shall be added to the price 


referred to in this clause such charges as 
may be fixed by the Central Government 
in respect of packing or the containers and 
the Central Government may fix d-fferent 
charges for different kinds of packing or 
containers, as the case may be. . 

Provided further that the Centra’ Gov- 
ernment may allow rebate, discouat_ or 
commission in the price of cement sold to 
the Government through the Directorate- 
General of Supplies and Disposals or in- 
tended for export out of India. 

Explanation:— For the  purpcses of 
this Order, the expression ‘free om zail 
destination railway station’ means the price 
“including the cost of transport by the 
cheapest mode except where any other 
mode of transport has been specified >y the 
Central Government under clause (4) at the 
destination point.” 

Clause 9 of the Order makes provisicns for 
ayments to Cement Regulation A2count 
by the producers and it runs thus: 

(1) Every producer shall, in respect of 
each ‘transaction by way of sale of cement 
effected by him, pay within one mon:h of 
the date on which he realises the price of 
such cement, to the Controller, an amount 
equivalent to the amount; if any, by which 
the free on rail destination price of such 
cement realised by him exceeds’ the aggre- 
gate of the following amounts, namely:— 

~ (i) the ex-factory price of such cement 


. calculated in accordance with the rates spe- 


cified in’ the Schedule; 
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(ii) a selling agency commission cal- 
culated at the rate of Rs. 1.25 per metric 
tonne; > 

(iii) the’ excise duty paid thereon; and 

_ iv) in the case of pazked cement, the 
charges fixed by the Central Government 
in respect -of the packing or the containers 
under the first proviso to clause 8. 


Provided that the expenditure 
red by the producer on freight by the 
cheapest mode of transport or where any 
other mode of transport has been specified 
by the Central Government under oie 
by such mode of transport in respect of 
such transaction shall be rsimbursed to the 
producer by the Controller from out of 
the Cement Regulation Account referred to 
in clause 11.” 

Clause 11 of the Order is headed as “Ce- 
ment Regulation Account” and it runs thus: 

(1) The Controller shell maintain an 
account to be known as the Cement Regu- 
lation Account to which shall be credited 
the amounts paid by the producer under 
clause 9 and such other sums of money 
as the Central Government may grant from 
time to time (as amended). 


(2) The amount credited under sub- 
clause (1) shall be spent only for the fol- 
lowing purposes, namely:— i 

(i) paying or equalising the expendi- 
ture incurred by the prodcer on freight 
in accordance with the provisions of this 
Order; i 
(ii) equalising concessicn, if any, grant- 
ed in the matter of price for supplies’ to 
Government or for purposes of export 
under the second proviso ta clause 8; . 

(iii) expenses incurred by the Control- 
ler in discharging the functions under’ this 
Order subject to such limits, if any, as may 
be laid down by the Central Government 
in this behalf, 

(8) The Controller shall cause ac- 
courits to be kept of all moneys received 


incur- 


and expended by him from out of the Ce- ` 


ment Regulation. Account and he shall pre- 
pare and submit such report and returns 
relating to the said account as may be re- 
quired by the Central Government ` from 
time to time. 

(4) The balance, if anv, remaining un- 
spent in the Cement Regulation Account 
shall be disbursed in accordance with such 
directions as may be given by the Central 
Government in this behalf.” f 
Clause 12 12 of the Order empoers the Cen- 
tral Government to vary tke prices and to 
alter the Schedule and it runs thus: 


“The Central Government may, having 
regard to.any change in ary of the factors 
relevant for the determination of prices of 
cement, such as_an increase or decrease in 
the cost of production or distribution, by 
notification in the official gazette, vary the 
price fixed in this order or alter the Sche- 
dule to this Order as appears to it to be 
necessary. 


ause 4, 


at 
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Clause 13 of the Order states that all 
powers exercisable by the Central Govern- 
ment under this Order except under clauses 
8, 11 (2) and 12 shall also be exercisable 
by the Controller. Clause 14 lays down 
the procedure regarding claims by produ- 
cers and it runs thus: 

“Every producer shall make an appli- 
cation regarding. his claim for any reim- 

(Contd. on col. 2) 
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bursement towards equalising freight or 
equalising concession in the matter of ex- 
port price to the Controller who may, in 
settling the claim, require the producer to 
furnish all details relating thereto, includin 

the cost of freight. incurred, excise duty, i 

any paid etc.” 


The Schedule of the Order, as mentioned 
in clause 7 thereof, reads as follows: 


“THE SCHEDULE 


Ex Works 
Price : 


. M/S Andhra Cement 


. MS Apvgociated Oemeni. 


` (See Clause 7) 


Name of Producer 


. M/8 Dalmia Cement (Bharat) Lid., 


Dalmianagar 
Co, Ltd., 
Vijayawada 


M/S Oriesa Oement Ltd, Raj- 


gangpur ar 


. M/S K. O. P. Ltd., Macharla | 


N, 


. M/S Rohtas Industries Ltd. Dal- 


mianagar 


. M/S Mysore Iron & Steel Wazks 


Lt’., Bhadravati. . 

Com. 
panies Ltd. :— i 
New Porbandar Works 


Jamul Work 


Dwarka Works 


Other Works ‘ 
8. U P. Government Oement Fac. 


tory Churk be 


M/8 Dalmia Dadri Cement Lid., 
Dalmia Dadri 


. “/S Bagalkot Cement Co. Ltd., 


B.galkot 

11 M/S Ashoka Cement Ltd., Dal. 
mianagar . 

12. M/8 Jaipur Udyog Ltd., Sawai- 
madhopur 

13 M/S India Cement Ltd., Talai. 
yuthu Works 
Sankaridrug Works 

14. M/ Birla Jute Mtg. Oo. Ltd, 
Satna 

15. M/S Birla Jute Mfg. Co, Ltd, 


Chittorgarh 


.96.00 for 


Price for Metric tonnes 
(Rs.) 
90 50 
90 50 


90.50 
90 50 up to an annual production 
of 115,000 tonnes. ~ 
9600 for every tonne beyond 
_ 115,000 tonnes per snnum. 
90.50 


90.50 


96.00 


` 9600 


90.50 up to an annual production 
of 245,000 tonnes. 

every tonne - beyond 

246,000 tonnes per aunum. 


90.50 


90.50 up fo an annual production 
f 220,000 tonnes. 

96.00 for every tonne beyond - 

220,000 tonnes per annum, 


90 50 


. 90.50 


90.50 
90.50 


93.50 
6.00 


93.00 up to an annual production 
of 225,000 tonnes. 

96.00 for every tonne beyond 
225,000 tonnes per anmum. 


96 00 
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16. M/S Shree Digvijay Cement Oo. 


Ltd., Sikka Works 


Sawrea Works 


17. Kalyanpur Lime & Cement Works 


Ltd., Banjari 


18. Sone Vallay Portlard Coment Co. 


Lid , Japla 


93.50 up to an annual production 
of 260,000 tonnes. 
96.00 for every tonne beyond 
260,000 tonnes per annum 
provided that the combined 
production of the Sikka & 
Bawree works is not lesa 
than 410,000 tonnes in 
that year. : 
* * oxclusive of actual 
wharfage charges paid at 
Sikka on Olinker. 


129.75 


19. M/S Panyam Cement & Mineral 


Industries Ltd., Ce nent Nagar 
M/S Saurashtra Cerient & Chemi- 
cal Industries Ltd. Rosevav 


20. 


21. M/S Madras Cements Ltd., Raja. 


palayam 


22. M/S Mysore Cement Ltd., Amme. 


sendra 


23. M/S Assam Cements Ltd., Cherra. 


punji 
24, M/S Industrial Development Cor. 
poration of Orissa Ltd., Bargarh 


25. M/S Travancore Cament 


Kottayam 


In the case of rapid hardening vement 
and low heat cement, an additional price of 
Rs. 7/- and Rs. 10/- per metric tonne may 
be added to the price specified above. 

(1-32/67-Cem) 
Sd/- K. I. Vidyasager, 
Joint Secretary to the Governmemnt 
of India.” 


I may state here that by the Cemen: Con- 
trol (Amendment) Order, 1968, which was 
made on the 12th of January, 196€, for 
the original sub-clause (1) of Clause 9, the 
following sub-clause was substituted: 


“(1) Every producer shall, in respect 
of each transaction by way of sale of 
cement effected by him, pay with:n one 
month of the date on which he realises the 
price of such cement, to the Con:roller, 
an amount equivalent to the amount, if 
any, by which the free on rail destnation 
price of such cement exceeds the aggregate 
of the following amounts, namely:—” 


In the case of Jaipur Udhyog Ltd. v. 
Union of India, AIR 1969 Raj 281 a Divi- 
sion Bench of the Rajasthan High Court 
struck down sub-clause (1) of clause 9 as 
amended by clause 2 (ii) of Cement Control 
(Amendment) Order, 1968 and restored 
sub ese (1) of clause 9 as it originally 
stood. 


It was also held that the definition 


93 50 up to an annusl production 
of 150.00) tonnes. 
86.03 for every toane beyond 
150,000 tonnes per annum. 
93.50 
96.00 
96 00 
96.00 
96.00 
96.00 
96.00 
Ltda. 
113.25 
of “Controller” contained in clause 2 (b 
of the Order is void. It has been state 


in the affidavit in opposition filed on behalf 
of the Union of India that in view of the 
decision of the Rajasthan High Court de- 
claring clause 2 (b) of the Order authoris- 
ing the Cement Corporation of India to act 
as Controller for purposes of the said Order 
as invalid, an officer of the Department of 
Industrial Development has been notified as 
Cement Controller for purposes of the said 
Order with effect from ths 13th of Octo- 
ber, 1968, and a copy of the relevant noti- 
fication No. 1-28/68-Cem., dated the 24th 
of September, 1968, was published in the 
ao Gazette on the 12th of October, 


8. The petitioners of both the writ 
applications have alleged that there was 
no justification for the Central Government 
to promulgate the fopucned order _ when 
in the years 1966 and 1967 the production 
capacity of cement had increased and it 
was freely available to the consumers at 
fair price in all parts of India and no com- 
pe had been received about mal-distri- 
ution and there was no likelihood of any 
shortage of cement in the year 1968 and 
onwards. The circumstances under which 
cement was decontrolled from the lst of 
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January, 1966, and the Order was made on 
the 28rd of December, 1967, by the Cen- 
tral Government have been explained in 
the affidavit in opposition filed on their be- 
half. It has been stated that before _ the 
partial decontrol of cement with effect from 
the Ist January, 1966, the industry was 
often complaining that the strict price con- 
trol had contributed partly’ to the tardy 
growth of the industry and that there was 
Jack of internal financial resources and the 
companies were unable to pay their share- 
holders reasonable dividends. A copy of 
the letter dated the 28th of April, 1965, of 
the Cement Manufacturers’ Association has 
been made Annexure “A” to the affidavit in 
opposition. Though the Government had 
their own doubts about the Co-operative 


ability of the different producers to main- 
tain the pattern of distribution to areas 
having no cement factories, in 1965 the 


Government ultimately decided to try par- 
tial decontrol of cement and came to a 
“Gentleman’s Agreement” with the indus- 
try that not less than 50 per cent. of the 
total production would be reserved for Gov- 
ernment purchases through the: Director- 
General of Supplies and Disposals at the 
same f.o.r: (Free on rail) price, subject to 
a rebate of Rs. 6/- per tonne and any esca- 
lations that may be called for consequent 
on Government actions. The statutory 
control on price and distribution gave place 
to a form of self-regulating ` control by the 
industry itself as a result of the “Gentle= 
man’s Agreement”. Thus, according to the 
Central Government, there was no complete 
decontrol from the Ist of January, 1966, 
but only a -partial and experimental decon- 
trol as the industry had agreed to a form 
of ‘self-regulating control of continuing‘ the 
same system of uniform f.o.r. price all over 
India to sell cement within the price limits 
approved by Government and to the same 
price differential in regard to the. retention 
prices of the producers. A uniform increase 
of Rs. 18/- per tonne was given to all the 
producers in consultation with the Chief 
Cost Accounts Officer mainly for purposes 
of expansion of the industry. 


This partial decontrol was made valid ` 


for a period of one year in the first instance 
up to the 3lst December, 1966, and was 
subsequently extended for another year up- 
to the end of the year 1967. During the 
above period of informal control by the 
industry there were complaints and repre- 
sentations to the Government that the 
cement produced by the various units was 
not being -properly distributed and cement 
became scarce in certain parts of the coun- 
try and was not available for use. During 
the period the Government off-take fel 

much below the stipulated level. of 50 per 
cent. and came to about 85 per cent, due 
to the reduction in Government’s activities 
as a result of enforcement of economy mea- 
sures in the field of Governmental expendi- 
ture. The-demand of the organised indus- 


. rainy season. 


„tors was expected to increase. 


AIR. 


try also fell because of the recessionary 
trends. These factors resulted in a larger 
quantity of cement becoming available to 
the public which contributed to the slight 
improvement in the supply position. That 
improvement’ was, therefore, -not attribut- 
able to decontrol or to a more efficient 
distribution by the industry. There were 
ccmplaints from the Governments of Pun- 
jab and Haryana about the shortage of 
cement in those States. 


There was deterioration in the supplv 
position during April- fone, -1966 and the 
States like the Punjab, Har- 

yana, -Himachal Pradesh, West Bengal, 
Assam, North-eastern Territories and Ma- 
harashtra continued, to be largely deficit 
areas and the supplies to some of these 
States had to be made from the adjoining 
States and in some cases even from distant 
places. With the improved conditions of 
agriculture the demand for cement in the 
rural sector was expected to increase fur- 
ther. In their recommendations relating 
to the cement industry in 1961, the Tarif 
Commission had anticipated a cumulative 
increase in the demand for cement of 124% 
per cent. per annum. With the revival of 
the Fourth Five-Year Plan with effect from 
the Ist April, 1969, the demand both in 
the Government and . non-Government sec- 
There - was 
no basis for the assumption that there was 
no likelihood of any shortage from the year 
1968 onwards. Thus the averments made 
in the affidavit in opposition filed on be 
half of the Central Government show that 
the control of cement was reintroduced for 


securing equitable distribution and  avail- 
ability at a fair price of the commodity 
throughout the country. There does not 


appear to be any valid reason for disbeliev- 
ing any of the statements made in the affi- 
davit in opposition. It is, therefore; not 
possible to hold that there was no justifi- 
cation for the promulgation of the impugn- 
ed order. .As the impugned order was 
made for securing equitable distribution 


_and availability at a ‘fair price of cement 


throughout the country, it must be held 
that it was well within the -competence of 
the Central Government to pass the order 
in exercise of the powers conferred on them 
by Section 18G of the Act. 


9. Mr. Lal Narayan Sinha, learned 
counsel appearing for the petitioners, did 
not challenge the vires of Section 18G af 
the Act, though in both the writ applica- 
tions one of the grounds of attack is that 
Section 18G of the Act is ultra vires of the 
Constitution as it delegates essential legis- 
lative functions to the Central Government 


- without due control and proper guidelines 


and does not prescribe any procedure or 
standard for exercise of various powers. 
It is, therefore, not necessary to consider 
the constitutional validity of Section 18G 
of the Act.. 


(ae 


ee 
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10. Mr. Sinha in support of the 
two writ applications raised the following 
contentions: 

G) That the fixation of diferent reten- 
tion prices for different producers are kased 
on irrelevant principles inasmuch as the 
prices are not fixe on the basis of the 
value of the commodities sold but on per- 
sonal factors relating to the producers. 

(ii) That the fixation of Kiferent reten- 
tion prices is violative of Article 14 of the 


* Constitution. 


(iii) That the provisions for the vom- 
pulsory deposit to the Cement Regulation 
Account and for its utilisation amount to 
forfeiture of price earned by the producers 
and as such it is beyond the scope of Sec- 
tion 18G of the Act. 

(iv) That the provision made in provi- 
so 2 to clause 8 of the Order regarding 
the Government purchases is in direct con- 
travention of Article 31 (2) of the Ccnsti- 
tution of India because (a) it provides for 
payment of a concessional rate of price by 
the Government for the goods purchased 
by it; and (b) the price fixed is not consist- 
tent with the principles of price fixation 
as laid down and explained in the case of 
R. C. Cooper v. Union of India, AIR _970 
SC 564. 

(v) That the price fixation under the 
terms of the order is ultra vires of Section 
18G of the Act because the concept of 
price in terms of Section 18G must nean 
a price according to the concept as laid 
down and explained in the Bank Naticmali- 
sation case, referred to above. 

(vi) That the restrictions imposed by 
the Order on the producers are unreeson- 
able and they violate Article 19 (1) (f and 
(g) of the Constitution. 

Il. I will deal with the first and 
second contentions raised by learned cun- 
sel appearing for the petitioners _toge-her. 
It is clear from the Schedule to the Crder 
that retention prices or ex-factory  pz-ices 
of all the twenty-five cement producers in 
India have been fixed ranging between 
Rs. 90-50 and Rs. 186-30 per tonne. The 
retention price of petitioner No. 1 of 30th 
the writ applications has been fixed at 
Rs, 90-50 per tonne. In both the writ ap- 
plications it has been alleged that in the 
year 1967 petitioner No. 1 of both the writ 
applications had been charging Rs. 93-50 
per tonne but the retenticn price was fix- 
ed at Rs. 90-50 per tonne by the Crder 
although the cost of production had in- 
creased. Thus, the fixation of ex-factory 


ae by the Government under the Crder. 
a 


been made without any basis. The 
petitioners have also alleged in the two writ 
applications that though in their case there 
has been reduction of price, there was no 


such reduction in the cases of Madras 
Cement Ltd., . Mysore Cement Ltd., 
Panyam Cement Ltd., Panyam Cement 
and Mineral Industries Ltd. India 


Cement Ltd., Associated Cement Co. 
Jamul Works, Associated Cement Co. Ltd., 


utd. - 
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New Porbandar Works, Saurashtra Cement 
and Chemical Industries Ltd., and Birla 
Jute Manufacturing Co. Ltd, and they 
were allowed to retain the ex-factory price 
at the rate of Rs. 96/- per tonre. It has 
also been alleged that Indie Cements and 
Kalyanpur: Lime and Cemert Works Ltd, 
who were receiving Rs. 98-50 per tonne 
during the decontrol period, ave been 
allowed the same ex-factory price of 
Rs. 98-50. A comparative statement show- 
ing the cost of production of cement of 
petitioner No. 1’s factory of both the appli- 
cations and that of three others, namely, 
Saurashtra Cement and Chemical Industries 
Ltd., Madras Cement Ltd., and Mysore 
Cement. Ltd., has been mace annexure ‘4 
to both the applications and it is alleged 
that though the cost of production per 
tonne of cement of the other three produ- 
cers of cement, referred to above, is ad- 
mittedly lower than that of the petitioners, 
still as a result of preferential treatment 
the ex-factory price for these producers 
was fixed at Rs. 96/- per tonne. There is 
further the allegation that the ex-factory 
price for Industrial Development Corpora- 
tion of Orissa Ltd., has bsen fixed at 
Rs. 96/- per tonne though the said Corpo- 
ration of Orissa has not yet started manu- 
facture of cement on ‘commercial basis. 


The other allegations which have been 
made in the two writ applications are these: 
that in fixing the price of Sawree Cement 
Works the freight for the transport of clin- 
kar from Sikka must have been included but 
the same consideration has not been shown 
to others including the petitioners whose 
manufacturing process involves similar 
transport of slag and Pazzo‘anic materials; 
that some of the factories are situated near 
the place from where they can obtain raw 
material at low expenses but have to incur 
heavy freight in distributing its production 
while some others are situated closer to 
the place of consumption but due to diff- 
cult circumstances have to incur a large 
expenditure for obtaining raw materials; 
that in fixing the ex-factory price of . the 
latter class of factories, their heavy expen- 
ses for obtaining raw material have been 
ignored while their advantages in the shape 
of saving of freight in distributing their 
product to the consumers in the nearby 
markets have been ordered to be pooled; 
that in the case of Assam Cements Ltd., a 
public undertaking under the Government 
of Assam, whose retention price has been 
fixed at Rs. 96/-, road freight for a part 
of the distance for transport of cement has 
been allowed to be borne by Cement Cor- 
poration of India Ltd., (respondent No. 2) 
but no such consideration on account of 
freight was shown to other producers; and 
that the petitioners and other producers of 
cement were not consulted before the 
Order was made, 


12. Regarding the validi 
different retention prices fixed in 


of the 
e Sche- 
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dule to’ the Order, the case of the Union of 
India as disclosed in the aforesaid affidavit 
in opposition filed on their behalf, is as 
follows: In 1961, the Tariff Commission, 
after an individual cost examination of diffe- 
rent producers recommended as many as 
ten different retention prices to be given to 
the producers. The Commission did not 
find it possible to arrive at a common price 
for a majority of the units because of the 
then existing wide discrepancy in the costs 
of different units. While accepting the 
recommendations of the Commission, the 
Government, however, took the view that 
there should be a uniform price for the in- 
dustry, so that greater pressure was exer- 
cised on units having appreciably - higher 
costs to find economies and there was a 
measure of reward for those units able to 
achieve economies. Government, however 
recognised that in the case of those few 
units having appreciably higher costs on 
account of special reasons, an extra price 
may have to be allowed for a period of 
time as would enable them to continue in 
roduction until b reaching economic 
evels they would also be able to operate 
within the uniform price. Accordingly 
Government fixed a uniform ex-works price 
of Rs. 69-50 per tonne for the industry and 
allowed Rs. 8/- per tonne over Rs. 69-50 
per tonne to India Cements, Digvijay Ce- 
ments Satna Cements, Kalyanpur Cements 
and Sone Valley Cements and Rs. 5-50 per 
tonne as additional price was allowed to 
the new units, namely, Panyam Cements, 
Saurashtra Cements and Madras Cements. 
An increase of Rs. 25-50 per tonne was 
allowed in the solitary case of Travancore 
Cements, The three sets of prices, namely, 
Rs. 69-50, Rs. 72-50 and Rs. 75-00 per 
tonne (except in the case of Travancore 
Cements where Rs, 95/- per tonne was 
allowed): came into existence on the basis 
of the Tariff Commissions recommenda- 
tions. The above three sets of prices were 
further subject to adjustments whenever 
called for consequent on governmental] ac- 
‘tions including escalations of price on ac- 
count of fuel and: power. Accordingly, the 
following further price increases were given 
to the industry, including the petitioners, 
from time to time: 

Rs. 2.75 per tonne from 1-1-1968, 

‘Rs. 1.25 per tonne from 1-7-1964 and 

Rs. 4.00 per tonne from 1-6-1965. 


A further increase of Rs. 18/- pet 
tonne was allowed with effect from the Ist 
of January, 1966 mainly for expansion pur- 
poses and to allow for any possible in- 
crease in the cost of production to pay 
bonus, to pay interest on borrowings and 
to meet increased taxation. The said 
amount of Rs, 18/- per tonne consists of 
an element of Rs. 2.70 per tonne on ac- 
count of average increase in cost in the 
future, an element of Rs. 2/- per tonne as 
bonus on ceiling of 20%, an element of 
Rs. 1.30. per tonne for interest on Industrial 
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Development Bank loans at 8%, and after 
deducting an element of Rs. 3.50 per tonne 
for tax the amount left for expansion pur- 
poses was determined at Rs. 4/- per tonne. 
At the time of the informal control in 1966 
the cement industry agreed to continue the 
same three sets of retention prices built up 
on the recommendations of the Tariff Com- 
mission as accepted by Government. These 
were the prices that were notified in the 
Schedule to the Order. The retention 
price allowed to the petitioners and notified 
in the Schedule to the Order was, there- 
fore, besed on the recommendations of the 
Tariff Commission and on the same consi- 
derations as were applicable to others simi- 
larly placed. The grant of a retention price 
of Rs. 93.50 per tonne to the _ petitioners 
during the year 1967 was unauthorised and 
it had been allowed by the Central Orga- 
nisation set up by the industry, namely, the 
Cement Allocation and Co-ordinating Orga- 
nisation without the sanction of Govern- 
ment and contrary to the “Gentleman’s 
agreement” entered into by the industry 
with the Government at the time of the in- 
formal control from 1-1-1966. The peti- 
tioners have, therefore, no legitimate right 
for the continued payment of the higher 
retention price of Rs. 98.50 per tonne which 
had been received by them during 1967, 
The retention price of Rs. 90.00 per tonne 
allowed to the petitioners and notified in 
the Schedule to the Order was composed 
of Rs. 69,50 per tonne based on the recome- 
dnations of the Tariff Commission; an in- 
crease of Rs. 8/- per tonne granted from 
time to time on account of increase in the 
cost of production as a result of Govern- 
mental actions and a general increase of 
Rs. 13/- per tonne allowed to all the pro- 


- ducers from 1-1-1966, 


Jt is alleged that the petitioners have 
not so far expanded their capacity and the 
amount of Rs. 13/- has not been used for 
the purpose it is intended but presumbly 
for othsr unauthorised purposes. It is, 
therefore, incorrect to say that the peti- 
tioners’ retention price has been fixed arbi- 
trarily or that the increase in cost has not 
been taken into consideration. Regarding 
the allegation that in the cases of Madras 
Cements Ltd. and seven others the reten- 
tion price was not reduced at all and it 
was kept at Rs. 96/- per tonne, it is said 
that certain units were granted higher re- 
tention price on account of their higher 
capital cost and other special considerations 
and those units fall under that category and 
so in their cases the retention price notified 
in the schedule to the said Order was 
higher but it was the same as admissible to 
them at the time of the informal control 
with eflect from the Ist January, 1966. Re- 
garding India Cements and Kalyanpur Lime 
and Cement Works Ltd., it is said that the 
price of Rs. 93.50 was allowed to them as 
they were entitled to the same prior to the 
introduction of the informal control from 


w 


~~ 
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the Ist January, 1966. Regarding the 2om- 
parative cost of production of the peti- 
tioners’ factories and the factories of other 
three concerns, as shown in Annexure 4 to 
the applications, it has been stated thai the 
petitioners not being entitled to the price of 
Rs. 96/- per tonne, it will not be correct to 
determine the profit and loss with reference 
to this price, Lesser or higher gross profit 
of a company depends upon various factors 
and circumstances within the control oi the 
Management of the Board of Directors. The 
profitability cannot therefore, serve as a 
guide to the fixation of retention price which 
is fixed with reference to all factors inclu- 
ding the capital costs of the company. Re- 
garding the retention price of the Industrial 
Development Corporation of Orissa Ltd., 
it has been said that the Corporation being 
a new unit a retention price of Rs. 96/- 
per tonne, which had been allowed to other 
new units, had been notified in pursvance 
of the Government’s resolution dated the 
8lst October, 1961. Thus, according to 
the case of the Government, there was no 
case of discrimination in the matter of fixa- 
tion of retention price and it was not based 
on irrelevart principles. 


` In the case of (AIR 1969 Raj 


18. 
281), it had also been contended that differ- ` 


ent retention prices had been fixed on arbi- 
trary basis and all the relevant factors ceter- 
mining the price were not taken into consi- 
deration. It was also urged in that case 
that the Order was discriminatory because 
it fixed different prices of various prod-icers 
of cement. Both the contentions were re- 
jected and it was held that the ar ent 
about discrimination cannot hold good mere- 
ly because there is differentiation ir the 
matter of fixation of ex-factory prices, sspe- 
cially when the differentitation is basel on 
rational and logical grounds disclosed by 
the Government. It was further held that 
“it is open to the producers to: move the 
Government for tering the ex-factory 
prices whenever an occasion arises for the 
same regard being had to the factors men- 
tioned in Clause 12 of the Order”. Thus 
the retention prices fixed in the Order are 
not arbitrary ones there is safeguard against 
abuse of powers, In the case of Dalmia 
Cement (Bharat) Ltd. v. Union of India 
(Civil Writ Petition No. 319 of 1968, Cecid- 
ed on 5-12-1969) (Delhi), the Delhi High 
Court has also held that the ex-factory price 
of producers was fixed after taking into con- 
sideration all the relevant factors and on the 
basis of the information in the possession of 
the Government. I an inclined to agree 
with the view expressed in the above two 
mentioned cases. Before the Tariff Zom- 
mission submitted 
hearing to the representatives of the indus- 
try. Appendix III to the Report of the Tariff 
Commission shows that the Comm:ssion 
visited the various factories including the 
factories of the petitioners. Appendi< IV 
shows that the Public inquiry which was 


its report, it gave full 
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held on lith and 12th of July, 1961, was 
attended by the represeniatives of petitioner 
No. 1 of both the applications. 


There is nothing . in the Report to 
show that the Tariff Commission took irre- 
levant factors into consideration while re- 
commending the different retention prices 
in the case of different producers of cement. 
It appears that the ‘Tariff Commission 
allows twelve per cent. return on the capi- 
tal in the cases of both Rohtas Industries- 
Ltd., and Ashoka Cement Ltd., over and 
above the actual cost of production depre- 
ciation etc. The other eight units, which 
were similarly situate, were also allowed 
twelve per cent. return on the capital em- 
ployed by them. In the cases of only five 
units, which were in ihe lower cost group, 
fourteen per cent. return on capital em- 
ployed by them was allowed. In the cases 
of certain units which formed a class by 
themselves lower return on capital was al- 
lowed. The different rates of return on 
capital employed by the different units were 
allowed on the principles that high cost 
units or new units which enjoy some tax 
concession should not except returns on the 
same scale as low cost units. Thus, it 
cannot be said that there was unjustifiable 
discrimination between petitioner No. 1 of 
the two applications and those units which 
were allowed high retention prices. There 
was rational basis for the differentiation and 
it was made on relevant grounds. In the 
matter of fixation of ex-factory prices for 
the cement, personal factors relating to the 
producers were bound to be taken into con- 
sideration by the Central Government, It 
is, therefore, not possible to accept the con- 
tention of Mr. Lal Narayan Sinha that fixa- 
tion of different (retention prices for differ- 
ent?) producers are based on irrelevant prin- 
ciples. For the reasons stated above, I do 
not find any substance in the first and 
second contentions raised on behalf of 
Mr. Sinha. 


14, I now proceed to consider the 
thrid contention of Mr. Lal Narayan Sinha 
relating to the provision made in the Order 


for the compulsory deposit to the Cement 
Regulation Account. Under Clause 8 of 
the Order a uniform rice for cement 


throughout the country has been fixed. As 
explained in the affidavit in opposition filed 
on behalf of the respondents, cement has to 
move long distances before it reaches the 
consumer, Freight is, therefore, an impor- 
tant element for determining the consumer’s 
price. A uniform f.o.r. price had to be fixed 
so that the deficit areas might not suffer 
from a shortage and those areas might not 
have to pay higher price than those which 
were nearer to the producing centres. A 
uniform f.o.r. destination price had been 
fixed so that the -producers may not be 
tempted to sell their cement only in areas 
adjacent to their factory in order to avoid 
incurring expenses of transport in reaching 
cement to distant places. The f.o.r. desti- 
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nation price really means the price that the 

purchaser has to pay to the producer includ- 

‘ing freight, transport charges and other 

charges. The burden of payment of those 
(Contd. on col. 2) 


“(i) Weighted average of retention price 

Gi) Excise duty 

(iii) Selling Ageney Commission 

(iv) Contingency ; 

(v) Remuneration for Cement Controller- 

(vi) Rebate for Rate Contract through D. G. 
(vii) Average freight 
(viii) Packing charges 


As stated in Paragraph 11 of the dff- 
davit in opposition, the Government fixed 
Rs. 25.48 per tonne as the average freight 
after having taken into .account the freight 
in different parts of the country payable 
from the producing centres to the places of 
consumption and that had been ‘taken as 
the basis for inclusion of the freight in 
the f.o.r. destination price. As explained by 
- the Government, those producers who’ incur 
a freight less than Rs. 25.48 per tonne are 


rogmired to contribute into the Cement Re- - 
gu 


ation Account the difference between the 
actual. freight incurred by them and. Rupees 
25.48 per tonne. Those producers who in- 
cur freight more than- Rs. 
no way causes loss to the producer.. Thus 
the provision for the Cement Regulation 
Account has been made to rationalise the 
inequalities in the freight and a producer 
can have no grievance in that regard. 
thus clear that the provision for the com- 
pulsory deposit to the Cement. Regulation 
Account and for the utilisation of the money 
deposited in the Account does not amount 
to forfeiture of price earned by the produ- 
cers. The burden, if any, falls on consu- 
mers and the petitioners, who- are produ- 
cers, cannot make a grievance. The conten- 
tion of Mr. Lal Narayan Sinha that the pro- 
vision’ for the Cement Regulation. Account 
is beyond the scope of Section 18-G of the 
Act is also not sound. It is clear from 
the statements made in the affidavit in op- 
position that the provision for the Cement 
Regulation Account has been made with a 


view to ensure that cement may be 
made available to the consumers through- 
out the country at a uniform reasonable 


price and to ensure movement of cement to 
the deficit areas. Thus, there is no substance 
in the third contention raised on’ behalf of 
the petitioners. 


15. I may state here that the vali- 


dity of sub-clause (4) of Clause 11 of the 
Order was challenged in . Jaipur Udhyog’s 
case in the Rajasthan High Court, referred 
to above. It was held in that case that the 
clause does not. empower the Government 
to appropriate any part of the Cement Re- 
gulation Account for purposes other than 
those mentioned in the preamble to the 
Order, nor does it-authorise the Government 
to use any funds of the Cement Regulation 


_ read with the secon 
25.48 in 


Tt is 


„determination of 


charges falls on the buyer. A break up of 
the f.o.r. destination price for the quarter 
January-March 1968, which was fixed at 
i 172/25 per tonne, has been given as 
elow: $ ` 


Pe _ Rs. 95.20 per metric tonne, 

oes aes Rs, 18, 82 -—do-— 

eas ace Rs. 1.25 —do—: 
3 Rs.. 0.35 m= dOn 
wade od æ Rs. 0.25 mm dO 
S.X D. os Rs. 3.00 ~ do— 
ees æ. Rs. . 25.48 —do— 
aca ew Rs. 18.40 w= do— 

Rs,- 172 . 25 — do" 


Fund (sic) is not part of the producer’s pro- 
perty. I am, therefore, fortified in my view 

y the decision of the Rajasthan High Court 
in the case of (AIR 1969 Raj 281), 


16. As the fourth and the fifth 
contention of Mr. Lal Narayan Sinha are 
mainly founded upon the decision of the 


of (AIR 1970 


Supreme Court in the case 
being dealt 


SC 564), they are hereinafter 
with together. ` 


17. According to Mr. . Sinha, the 


Central Government may, in exercise of the . 


powers conferred upon it under Clause. 4 
proviso to Clause 8 of 
the Order, require a producer to sell cement 
to the Government ough the Directorate- 
General of Supplies arid ‘Disposals. The 
provision in the Order relating to the acqui- 
sition of cement at a cheaper rate by the 
Government by allowing rebate, discount or 


commission in the price of cement sold to’ 


it and-not at the market price of the 
cement contravenes Article 81 (2) of the 
Constitution. í ; : 

18. Article 31 (2) of the Constitu- 
tion reads thus: 


“No property shall be compulsorily ac- ` 


or a public 


quired or requisitioned save 
a law 


purpose and save by authority of 
which provides for -compensation ‘for the 
property so acquired or requisitioned and 
either fixes the amount of the compensation 
or specifies the prety on which, and 
the manner in which, the compensation is 
to- be determined and given; and no such 
law shall be called in question in any court 
on the ground that the compensation pro- 
vided by that law is not adequate.” 

In R. C. Cooper’s case, AIR 1970 SC 564 
referred to above, the Supreme Court held 
on a review of a number of decisions (1) 
that “the principle specified by the law for 
determination of compensation is ‘beyond 
the pale of challenge, if it is relevant to the 
determination of compensation and is a re- 
cognized principle applicable in the deter- 
mination of compensation for property com- 
pulsory acquired and the principle is appro- 
priate in determining the value of the class 


of property sought to be acquired; (2) that 


“if an appropriate method or principle for 
compensation is applied, 
the fact that by the application of another 
principle which is also appropriate, a differ- 
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- ent value is reached, the Court will not be 


justified in entertaining the contention that 
out of the two appropriate methods, one 
more generous to the owner should have 
been applied by the Legislature”; (8) that 
a principle specified by the Parliament for 
determining compensation of the property 
to be acquired is not conclusive (4) that 
the principle specified must be appropriate 
to the determination of compensatior for 
the particular class of property sought to be 
acquired (5) that “if several principles are 
appropriate and one is selected for deter- 
mination of the value of the property to be 
acquired, selection of that principle o the 
exclusion of other principles is not open to 
challenge, for the selection must be -eft to 
the wisdom of the Parliament.” 

Further it was observed as follows: 


“The broad object underlying the prin- 
ciple of valuation is to award to the owner 
the equivalent of his property with its exist- 
ing advantages and its potentialities. Where 
there is an established market for the pro- 
perty acquired the problem of va-uation 
presents Tittle difficulty, Where there is 
no established market for the property, the 
object of the principle of valuation.must be 
to pay to the owner forz what he has lost, 
including the benefit of advantages present 
as well as future, without taking into ac- 
count the urgency of acquisition, the disin- 
clination of the owner tc part with the pro- 

erty, and the benefit which the acqvirer is 

Fikely to obtain by the acquisition. Under 
the Land Acquisition Acts compensation 
paid is the value to the owner together with 
all its potentialities and its special adapta- 
bility if the land is peculiarly suitakle for 
a particular use, if it gives an enhanced 
value at the date of acquisition.” 


Mr. Lal Narayan Sinha submitted that 
the provision in the Order for the sale of 
cement to the Government at a concessional 
rate is inconsistant with the principles of 
price fixation as laid down and explained 
in R. C. Coopers case, AIR 1970 SC. 564. 
The contention of Mr. Sinha though, attrac- 
tive is devoid of substance. Under” 7, 11 
(2) Gi) of the Order provision for Gqualising 
concession, if any, in the matter of p-ice of 
cement for supplies to Government or for 
purposes of export under the secojd proviso 
to Clause 8 has been made. Thyfs, a rodu- 
cer is not put to any loss if hef is asced to 
supply cement to Government/at a conces- 
sional rate. The loss cause by supoly of 
cement to Government at e concessional 
rate would be ultimately Yome by the con- 
sumers in India and ng by the prcducer. 
A producer by the sw ply of cemeat to 
no at a concessional rate will not 
et less than what he Yi, entitled to get as 

e ex-factory or the r@tention price fixe 
by Government. It is, Tterefore. not possi- 
ble to accept the contention, that the second 
proviso to Clause 8 of the 
venes Article 31 (2) of the 
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19. In the case of Lord Krishna 
Sugar Mills v. Union of India, (AIR 1969 
SC 1124) the validity of some of the sec- 
tions of Sugar Export Promotion Act, 1958, 
was challenged by the manufacturers of 
Sugar. One of the grounds of attack was 
that the whole export programme in respect 
of sugar amounted to an infringement of 
their fundamental rights under Article 19 (1 
(£) and (g) of the Constitution and amounte 
also to a compulsory acquisition of their 
property without payment əf compensation. 
The Supreme Court by a majority view 
overruled the contention holding that there 
was no infringement of tae fundamental 
rights of the petitioners and that the restric- 
tion was not unreasonable because arrange- 


- ment was made to save the owners of the 


factories from loss, and the loss entailed by - 
the export of sugar was to be borne by the 
consumers in India and not bv the produ- 
cers. I am, therefore, fully supported in 
my view by the above decision of the 
Supreme Court. The fourth and fifth con- 
tentions of Mr. Lal Narayan Sinha must, 
therefore, fail on the preliminary ground ~ 
that the producers of cement are not put to 
any loss entailed by the ccncession, if any, 
granted by the Government in the matter 


of price for supply of cement to it or for 
purposes of export. 
20. Though Mr. Sinha raised a 


general contention that the restrictions im- 
posed by the Order on the producers are 
unreasonable and they violate Article 19 (1) 
(f) and (g) of the Constitution, he did not 
elaborate the argument, In State of Madras 
v. V. G. Row, (AIR 1952 SC 196 at p. 200) 
the Supreme Court laid down that in judg- 
ing the reasonableness of a restriction upon 
fundamental rights, the surrounding circum- 
stances can be looked ifto, It was observ- 
ed by Patanjali Sastri, C. J., as follows: 


“It is important in this context to bear 
in mind that the test of reasonableness, 
wherever prescribed, should be applied to 
each individual statute impugned, and no 
abstract standard, or general pattern of 
reasonableness can be laid down as appli- 
cable to all cases. The nature of the right 
alleged to have been infricged, the under-. 
lying purpose of the restrictions imposed, 
the extent and urgency of the evil sought 
to be remedied thereby, the disproportion 
of the imposition, the preveiling conditions 
at the time, should al enter into the judi- 
cial verdict. In evaluating such elusive 
factors and forming their own concéption of 
what is reasonable, in all the circumstances 
of a given case, it is inevitable that the 
social philosophy and the scale of values of 
the Judges participating in the decision 
should play an important part, and 
the limit to their interference with legisla- 
tive judgment in such cases can only be 
dictated by their sense of responsibility and 
self restraint and the sobering reflection that 
the Constitution is meant not only for 
people of their way of thirking but for all, 
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and that the majority of the elected repre- 
sentative of the people have, in authorising 
the imposition or the restrictions, consider- 
ed them to be reasonable.” 

Keeping in view the principles enunciated 
in the observation, referred to above, I have 
examined the various provisions of the order. 
In my opinion, the restrictions imposed by the 
various clauses of the Order on the produ- 


cers of cement cannot be said to be un- 
reasonable. 
21. It has been explained by the 


Government in the affidavit in opposition (1) 
that a producer is free to sell cement in his 
marketing zone; 2 that there is no restric- 
tion on any producer in selling his cement 
to the public and the question of seeking 
permission of the Controller arises only for 
such quantities as he is not able to sell in 
the free market; (8) that the permission 
which is required to be given by the Con- 
troller is with a view to keep a record of 
movements of cement from each factory to 
the different consumption centres for account- 
“ing purposes and for purposes of reimburse- 
ment of freight expenditure from the 
Cement Regulation Account; (4) That the 
Order was issued primaril to rationalise 
-movement, to reduce the burden of freight 
and to avoid the development of surplus 
conditions near the producing centres and 
scarcity conditions near the consumption 
points in the deficit areas; and (5) that the 
claims of the petitioners that they would 
not be in a position to comply with the in- 
structions of the Controller for mcvement 
of cement are without any basis. 


In (AIR 1969 Raj 281), the constitu- 
tional validity of every clause of the Order 
was considered, and, as I have already 
stated, only Clause ‘2 (b) and sub-clause (1) 
of Clause 9 of the Order, as amended by 
the Cement Control (Amendment) Order, 
1968 were declared to be void, and_ the 


other provisions in the order were held to. 


be constitutionally valid. In the case of 
(Civil Writ Petition No. 319 of 1968 dispos- 
ed of on 5-12-1969 by the Delhi High 
Court) the validity of Clauses 3 to 6 to the 
order controlling the distribution of cement 
was challenged by the producers as placing 
unreasonable restrictions on their funda- 
mental rights guaranteed under Article 19 
(1) (f) and (g) of the Constitution. As al- 
ready stated, the producers had also chal- 
lenged the ex-factory price fixed by the 
Central Government as arbitrary and discri- 
minatory. The consumers had attacked the 
validity of Clauses 8, 9, 11 and 14 on differ- 
ent grounds. The learned single Judge of 
the Delhi High Court held that the provi- 
sions of Cls. 4, 5 and 6 are reasonable to 
any system of contro! or distribution of a 
basic material like cement throughout such 
a large country like India and they are not 
violative of Article 19 (1) (£) and (g) of the 
Constitution. I entirely agree with the 
views expressed by a Division Bench of the 
Rajasthan High Court in the case of (AIR 
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1969 Raj 281), and the learned single Judge 
of the Delhi High Court in the case of 
(Civil Writ Petition No. 319 of 1968) and 
hold that the restrictions imposed on the 
producers under the various clauses of the 
Order are not unreasonable and violative of 
Article 19 (1) (f) and (8) of the Constitution. 

22. In the Delhi case it was further 
held that the producsrs, who were com- 
paines route? under the Companies Act, 
were not citizens and were not entitled to 
the enforcement of the fundamental rights 
guaranteed by Article 19 @) @ and (g) of 
the Constitution. It was her observed 
that it was doubtful whether the share-hol- 
ders who joined as petitioners could claim 
to enforce the fundamental rights when the 


-cement was produced not by the share-hol- 


ders but by the companies, As 
ment was advanced before us whether the 
share-holders can claim to enforce the 
fundamental rights, I do not consider it 
necessary to go into that question. I have 
examined the various provisions of the 
Order on the assumption that, at any rate, 
petitioner No. 2, if not petitioner No. 1, of 
both the writ applications can claim to en- 
force the fundamental rights guaranteed 
under Article 19 (1) (f) and (g) of the Cons- 
titution. 

23. As all the contentions raised by 
Mr. Lal Narayan Sinha in the course of the 
hearing of the two writ applications fail, 
both the writ applications are dismissed but 
without any order as to costs. 

A. N. MUKHARJI, J.:— 24, I 
agree, 


no argu- 


Petitions dismissed. 
eae ee M 
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Deo Nandan Mishra, Petitioner v. State 
of Bihar and others, Respondents. 

Civil Writ Jurisdiction Case 
of 1968, D/- 9-11-1970. 

(A) Tenancy Laws — Bihar Land Re- 
forms (Fixation of Ceiling Area and Acqui- 
sition of Surplus Land) Act (12 of 1962), 
S. 16 (8) (i) Proviso — Application under 
Section 16 (3) kas to be for transfer of 
vended jand on same terms and conditions 
as in the \sale deed and it must be accom- 
pained by ¥ shaan- eign (Gee th of pur- 

together wit h thereof. 
chase money 8 ` Paras 8, 6) 

The expreęsion “terms and conditions” 
of sale deed includes purchase-money and. 
the term “purchase -money” means the actual 
consideration of thetwSale-deed. It does not 
mean the amount after deducting the 


amount of 2 Vana bond when the stipu- 


No. 667 








Jation t 7, ‘shgi amount does not 
find Sie ia the Aale-deed. If the peti- 
toner has a ZarpZeshgi bond in his favour 
in respect of th land sold it only means 
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that the vendee has purchased the equity of 
redemption of such bond. (Paras 3, 6) 
(B) Tenancy Laws — Bihar Land Re- 
forms (Fixation of Ceiling Area and Aequisi- 
tion of Surplus Land) Act (12 of 1962), 
S. 16 (8) (i) — Single application for cbtain- 
img reconveyance of land covered bv two 
sale-deeds one of which contained a plot 
subject to Zarpeshgi bond while the other 

did mot, is not maintainable. 
(Para 10) 


Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 244 (V 56) = 

(1969) 1 SCR 828, Hiralal Agrawal 

v. Rampadarath Singh 
(1968) 1968 Pat LJR 279 = 1969 

BLJR 203, Ramchabila Singh v. 

Ramasagar Singh 

Kailash Roy and Prabha Shankar 

Mishra, for Petitioner; Rameshwar Nach Rai 
and Ali Mohammad, for Respondents. 


G. N. PRASAD, J.:— The prayer of 
the petitioner in this application is that the 
order of the Additional Member, Boird of 
Revenue, dated the Ist, June, 1968, < copy 
of which is Annexure “4” to the application, 
should be called up and quashed by issue 
of an appropriate writ under Articles 226 
and 227 of the Constitution. The relevant 
facts are as follows:— 


2. On the 29th December, 1964, 
Ram Deo Pandit (Respondent No. 2% took 
two sale deeds from Gaya Thakur, Ram 
Ekbal Thakur and Rup Narain Thakur (Res- 
pondents 8 to 5); one for Rs. 1500/- in res- 
pect of 7 kathas 16 dhurs of land in village 
Sisai comprised in plot No. 975 (8 kathas 
15 dhurs), and plot No. 976 (4 <athas, 
1 dhur), and the other for Rs. 800/- in res- 
pect of 1 khata, 3 dhurs forming the nor- 
thern portion of plot No. 770 in the same 
village. Plots Nos. 975 and 976 lie >n the 
northern boundary of plot No. 977 which 
is recorded in the name of the peti ioner’s 
father, Pandit Suchit Mishra. The peti- 
tioner had also obtained on the 8rc June, 
1958, a Zarpeshgi for Rs. 1550/- fror Gaya 
Thakur (Respondent No. 3) in respect -of 
4 kathas, 10 dhurs in plot No. 976, besides 
portions of two other blots, namehy plot 
Nos. 660 and 965, redeeming thereby an 
earlier Zarpeshgi of the year 1953 n res- 
pect of the same area in plot No. 9°6 and 
a portion of plot No. 860, This Zaz>peshgi 
was subsisting at the time of the purchase 


made by Ram Deo Pandit (Respondent 
No. 2) on the 29th December 1964 The 
petitioner had also purchased on tie 6th 


July, 1959, 1 katha out of the scuthern 
portion of plot No. 770 from Respcndents 
Nos. $ to 5 for a consideration of Rs. 300/- 
ia the name of his son Umeshanand Mishra. 

On the 11th March, 1965, the peti- 
tioner filed an application under Section 16 
(8) of the Bihar Land Reforms (Fixacion of 
Ceiling Area and Acquisition of Surplus 
land) Act, 1961 (Bihar Act 12 of 19632), 
keereinafter to be. referred to as the “Act”, 
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for being put in possession of the land 
covered by the two sale deeds of the 29th 


December, 1964, in favour of Ramdeo Pan- 
dit (Respondent No. 2), and “or an order 
directing him (Respondent Mo. 2) to convey 
the said land in his favour. This petition 
was allowed by the Sub Divisional Officer 
Chapra, by his order dated the 18th July, 
1966, a copy of which is Annexure “1” to 
the writ application, and that was also up- 
held by the Additional Collector by his 
order the 2nd February, 1968, a copy of 
which is Annexure “8” to the writ applica- 
tion. On an application under Section 32 
of the Act, however, the Additional Mem- 
ber, Board of Revenue, (Respondent No. 6) 
set aside the orders of the Subordinate Re- 
venue authorities and rejected the applica- 
tion under Section 16 (8) of the Act on the 
ground that it was not entsrtainable at all, 
since, the purchase money as contemplated 
by the proviso to Clause (i) of Section 16 
(8) of the Act was not deposited by the 
petitioner, 


3. Section 16 (3) of the 
the following terms:—. 

(3) (i) When any transfer of land is 
made after the commencement of this Act 
to any person other than a co-sharer or a 
raiyat of adjoining land, any  co-sharer of 
the transferor or any raiyat holding land 
adjoining the land transferred, shall be en- 
titled, within three months of the date of 
the registration of the document of transfer, 
to make an application before the Collector 
in the prescribed manner fcr the transfer of 
the land to him on the terms and conditions 
contained in the said deed; 


Provided that no such application shall 
be entertained by the Collector unless 
the purchase-money together with a. sum 
equal to ten per cent, thereof is deposited 
in the prescribed manner within the said 
period. 

(ii) On such deposit keing made the 
co-sharer or the ratyat shal. be entitled to 
be put in possession of the land irrespective 
of the fact that the application under Cl. (i) 
is pending for decision; 

Provided that where the application is 
rejected, the co-sharer or the raiyat, as the 
case may be, shall be evicted ftom the land 
and possession thereof shall be restored to 
the transferee and the transferee shall be 
entitled to be paid a sum equal to ten per 
cent. of the purchase-monev out of the de- 
posit made under Clause (i). 

(iii) If the application is “allowed, the 
Collector shall by an order direct the trans- 
feree to convey the land in favour of the 
applicant by executing and registering a 
document of transfer within a period to be 
specified in the order and, if he neglects or 
refuses to comply with the direction, the 
procedure prescribed in Order 21, Rule 34 
of the Code of Civil Procedure, 1908 (V of 
1908), shall be, so far as may be, followed.” 
It will be seen that the application envis- 
aged by Clause (i) of the sub-section has tof 


Act is in 
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be filed inthe prescribed manner for trans- 
fer of the land to the applicant on the same 
terms and conditions as are contained in 
the deed of transfer which forms the cause 
of action for the application. It is also re- 
quisite that the application must be accom- 
pained by a chalan showing the deposit as 
prescribed in Rule 19 of the Bihar Land Re- 
forms (Fixation of Ceiling Area and Acqui- 
sition of Surplus Land) Rules, 1963, in the 
Government ‘Treasury, of the purchase 
money together with a sum equivalent to 
ten per cent. thereof, and it is only on such 
deposit having been made by a competent 
person that he becomes entitled to be put 
in possession of the land, irrespective of the 
fact that .his application under Clause (i) is 
pending for decision, 


4, In the instant case, the admitted 
position is that the petitioner had filed a 
single application in respect of the land 
covered by both the sale deeds of the 29th 
December, 1964, and had appended there- 
to a chalan showing deposit in the Govern- 
ment Treasury of an amount of Rs. 430/- 
‘only. Out of the said amount, Rs. 250/- 
was indicated to be the purchase money 
and the balance of Rs. 180/- represented 
the sum equal to ten per cent. of Rs. 1800/-, 
the aggregate of the consideration money of 
both the sale deeds of the 29th Decem- 
ber, 1964. As already stated, the Addi- 
tional Member, Board of Revenue has taken 
the view that this was not a deposit of the 
purchase money as contemplated by the 
proviso to Clause (i) of sub-section (8) of 
Section 16 of the Act. 


5. Mr. Kailash Roy appearing in 
support of the application conceded that if 
the dues of the petitioner under the Zer- 
peshgi bond of the 8rd June, 1958, namely 
the sum of Rs. 1550/- were to be left out 
of consideration, then the deposit of Rupees 
480/- made by the one as indicated 
above, cannot be sai 
as contemplated by the proviso to Clause (i). 
But learned counsel contended that the out- 
standing dues of the petitioner under the 
said Zerpeshgi bond have got to be taken 
into account, and if that is done, then the 
deposit which the petitioner has made must 
be deemed to be a valid deposit under the 
law. Elaborating this contention Mr. Roy 
argued that if the petitioner had deposited 
the entire amount of Rs. 1980/- (Rs. 1800/- 
plus ten per cent. thereof), then respondent 
No. 2 would have had to pay back to him 
the sum of Rs. 1550/- out of the aforesaid 
sum of Rs. 1980/- in satisfaction of the Zer- 
peshgi deed. According to learned Coun- 
sel, such a deposit, followed by such a re- 
payment, would only be piling 
upon technicality. Learned counsel, there- 
fore, contended that the expression “pur- 
chase-money” which has been used in the 
proviso to Clause (i) must be construed to 
mean the money which the applicant under 
Section 16 (8) is required to pay to the 
vendee (Respondent No. 2 in the present 





D. N. Mishra v. State (G. N. Prasad J.) 


‘under Section 16 (8 


ta be a valid deposit - 


unreason . 
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case) for the purpose of obtaining the. re- 
conveyance of the land from him as con- 
templated by Clause (iii). Learned counsel 
has further contended that the expression 
“purchase-money” is not included within the 
expression “terms and conditions” contained 
in the sale deed which occurs in Clause (i). 


6. — In my opinion, there are several 
reasons why the argument of Mr. Kailash 
Roy cannot be accepted. It is quite clear 
upon the terms of Section 16 (8) that the 
question of reconveyance as contemplated 
by Clause (iii) cannot arise unless the ap- 
plication under Clause (i) is entertainable, 
and that in crder that the application can 
be entertained, all the requirements of 
Clause (i), including the one relating to the 
deposit as envisaged in the proviso thereof, 
must be fulfilled. Therefore, the purchase- 
money referred to in the proviso to Cl. (i) 
must obviously have reference to the con- 
sideration money, as mentioned in the deed 
of transfer, as envisaged in the said clause, 


Mr. Rameshwar Nath Rai, who appear- 
ed before us cn behalf of respondent No. 2, 
drew our attention to beth the original sale 
deeds of the 29th December, 1964, and 
pointed that there is no mention therein of 
any Zerpeshgi dues of the petitioner under 
the bond of the 8rd Jure, 1958, or of any 
encumbrance upon the vended lots of 
land. Mr. Kailash Roy did not challenge 
this fact, but urged that on the 29th. De- 
cember, 1964, itself some other document 
was executed by the mortgagor making his 


vendee liable for the Zerpeshgi dues. It is, 
however, impossible to take notice of any 
such collateral transaction between the 


with an application 
of the Act, as Cl, (i) 
makes it clear that the application contem- 
plated therein has to be for transfer of the 
vended land on the same terms and condi- 
tions as are to be found in the transfer 
deed. As the sale deeds of the 29th De- 
cember, 1964, stand, it is manifest that 
there is no stipulation therein for satisfying 
the Zerpeshgi dues of the petitioner. In 
other words, what Ram Deo Pandit (Res- 
pondent No. 2) had purchased under his 
first sale deed of the 29th December, 1964, 
was the equity of redemption in respect of 
4 kathas, 1 dhur of plot No. 976, besides 
the absolute title of Respondents 3 to 5 in 
the area of 8 kathas, 15 dhurs of plot 
No. 975. It was this interest which was 
valued at Rs. 1500/- under the first sale 
deed of the 29th December, 1964. There- 
fore, in order to become entitled to the right 
of equity of redemption in one of the plots 
covered by that sale deed, the petitioner 
was liable to deposit the entire amount of 
Rs. 1500/- plus ten per cent. thereof as re- 
quired by the proviso to Clause (i). It is 
impossible to accept the contention of Mr. 
Roy that the purchase money mentioned in’ 
the first sale ceed of the 29th December, 
1964, namely Rs. 1500/-, did not constitute 
a term or condition of the said sale deed. 


parties while dealing 


satay? 


gs. 
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uite apart from the plain language of 
ee D, it was pointed out by a Bench of 
this Court in Ramchabila Singh v. Ram- 
sagar Singh, 1968 Pat LR 279, at p. 282 
that the amount of consideration money in 
a sale deed is a term of the document and 
that the legislature has clearly indicated that 
the transfer applied for has to be madə on 
the same terms and conditions as conteined 
in the deed of transfer which is the basis 
of the application. Purchase money can- 
not cease to be a term of the sale deed 
merely because it has been referred to in 
the proviso, and not in the main body, of 
Clause (i). Reading the clause along with 
the proviso, it is manifest that the legisla- 
ture has enlarged the scope of the expres- 
sion “terms and conditions” contained in the 
sale deed with respect to the consideration 
money, by providing that it has to be ten 
per cent. over and above the purchase 
money as mentioned in the deed in crder 
to constitute a valid depssit to make the 
application for reconveyance  entertairable 
by the Collector. The legislature did not 
intend that the Collector should embark 
upon an elaborate inquiry as to what is the 
net consideration money for the sale ceed. 
The Supreme Court also has taken a similar 
view in Hiralal Agrawal v. Rampaderath 
Singh, AIR 1969 SC 244 by observinz at 
p. 252 that. : 


“The purpose of Serpe . tht a 
copy of the registered deed should accom- 
pany the application is that if such a copy 
is before the Collector, there would be no 
scope for any controversy that the land is 
transferred to the purchaser, about its area 
and location, and the terras and conditions 
of the sale including the sale price.” 

In other words, the sale price is deemed to 
have been included in the expression “terms 
and conditions” of the: sale deed in ques-ion. 


Ts The argument of Mr. Roy that 
for the purpose of ascertaining the valdity 
of the deposit envisaged in the proviso to 
Clause (i), the dues of the petitioner uader 
the Zerpeshgi bond of the 8rd June 1968 
must be taken into account, postulates that 
before deciding whether the application for 
recohveyance is fit to be entertained or not, 
the Collector must embark upon an inquiry 
as to whether the consideration money men- 
tioned in the sale deed, of which a cory is 
made available to him along with the 
application, is the real consideration money 
for the sale deed or only a fictitious or in- 


flated amount has been incorporated ttere- 


in. Quite clearly, such an inquiry is not 
contemplated under the law, otherwise in 
every case it would be open to the appli- 
cant to make a deposit of a smaller amount 
saying that the consideration money men- 
tioned in the sale deed, a copy of whick he 
has filed, is unreal or fictitious, and in that 
case before entertaining the application, 
the Collector will have to call upon the 
parties to adduce evidence before him to 
enable him to decide whether the assertion 
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made by the applicant is acceptable or not. 
It is manifest that such an inquiry is not 
contemplated and that the Collector must 
decide the question of maintainability of 
the application with referencs +o the vali- 
dity of the deposit in accordance with the 
apparent tenor of the copy of the sale deed 
accompanying the application. 


8. Mr. Roy asked us to consider 
the purpose of making the deposit under 
the proviso to Clause (i), namely, to. render 
the applicant entitled to be put in posses- 
sion of the land as contemplated by Cl. (ii) 
and to obtain reconveyance as contemplated 
by Clause (iti), The argument is that in 
order that the Collector might be in a posi- 
tion to put the applicant in possession of 
the Jand, he must consider whether the de- 
posit which has’ been made is or is not suffi- 
cient for that purpose, and, therefore, in a 
case in which the vended land is subject to 
some usufructuary mortgage, the applicant 
must make such a deposit as would be suff- 
cient to enable the Collector to put him in 
possession of the land. Thersfore, the peti- 
tioner in the present case was entitled to 
retain with himself the amount of the Zer- 
peshgi bond of the 8rd June, 1658, and to 
make a deposit of the balanse, in addition 
to the statutory solatium of ten per cent. 
The argument further is that in the docu- 
ment of transfer which the petitioner would 
be entitled to receive from the vendee, the 
consideration money can in no case be the 


same as contained in tke sale deed 
mentioned in Clause (i), because 
even where the land is not subject 


to any encumbrance, the document of trans- 
fer envisaged in Clause (iii) has got to 
show the consideration money as an amount 
ten per cent. in excess of the consideration 
money shown in the sale deed referred to 
in Clause (i), But the fallacy in this argu- 
ment is that the vendee, who in the present 
case is respondent No. 2, cannot be called 
upon to convey a higher title to the peti- 
tioner than what he has himself purchased 
under the sale deeds of the 29th Decem- 
ber, 1964. As I have already shown, under 
the first sale deed of the 29th December, 
1964, respondent No. 2 had merely pur- 
chased the equity of redemption so far as 
plot No. 976 under his own sale deed was 
subject to encumbrance under the Zerpeshgi 
bond of the 8rd: June, 1958, assuming that 
to be subsisting or valid, upon which we 
express no concluded opinion. And yet he 
would be réquired to convey absolute title 
to the petitioner or to reconvey the land to 
him free from encumbrance. And that 
would be so in spite of the fact that upon 
the very terms of Clause (i), the applica- 
tion of the petitioner was for transfer of the 
land to him on the very terms and condi- 
tions contained in the sale deed of the 29th 
December, 1964. It will also be observed 
that Clause (ii) merely contemplates that the 
applicant who has made a valid deposit be- 
comes entitled to be put in possession of 
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the land. Therefore, where the land is 
subject to an usufructuary mortgage, the 
petitioner, who has made a valid deposit, 
can only obtain the right of being put in 
possession, meaning thereby that he be- 
comes entitled to redeem the subsisting en- 
cumbrance and to obtain actual possession 
after redemption. In the document of recon- 
veyance contemplated by Clause (iii), the 
recital as to consideration would naturally 
be the purchase money as mentioned in the 
sale deed, with a further recital that an 
additional amount of ten per cent. thereof 
has been deposited as required by the pro- 
viso to Clause (i). 


9, I may also observe that even the 
petitioners stand is not consistent in this 
respect, He made the deposit of Rs. 430/- 
on the footing that it included Rs. 180/- 
representing ten per cent. of Rs. 1800/-, 
but upon his own case Rs. 1800/- was not 
the purchase money. The purchase money, 
according to him, was only Rs. 250/- and, 
therefore, the ten per cent. amount would 
have been Rs. 25/- only. The petitioner also 
seems to have proceeded upon the focting 
that the equity of redemption which respon- 
dent No. 2 had purchased in plot No. 976 
was of no value, since, the Zerpeshgi bond 
in favour of the petitioner was for Rupees 
. 1550/-. If the argument of Mr. Roy were 
to prevail, then for executing the deed of 
reconveyance under Clause (iii), nothing 
was payable to him by the petitioner on ac- 
count of the purchase money, and on the 
contrary, the petitioner was entitled to re- 
ceive a further sum of Rs, 50/- from res- 
ondent No. 2. It is manifest that it would 
e absurd to take such a view. After all, 
the equity of redemption in a property has 
some value and, therefore, the real price of 
the land of which the petitioner seeks to 
obtain a reconveyance was Rs. 1500/- plus 
Rs. 1550/-, and not Rs. 1500/- minus 
Rs. 1550/- as suggested on behalf of the 
petitioner. Thus from whatever angle the 
matter is looked at, it is impossible to hold 
that the deposit of Rs. 480/- which the peti- 
tioner has made in the present case was a 
valid deposit in terms of the proviso to 
Clause (i). 


10, A question has also been rais- 
ed as to whether a single application is 
maintainable for obtaining reconveyance of 
the land covered by both the sale deeds of 
the 29th December, 1964. Mr, Rameshwar 
Nath Rai pointed out that apart from the 


fact that Plot No. 975 was not subject to | 


encumbrance under the Zerpeshgi bond of 
the 3rd June 1958, the other sale deed, 
namely one for Rs. 800/- was in respect of 
a portion of Plot No. 770, which was free 
from encumbrance, and the deposit of 
Rs. 250/- towards the purchase money, 
which the petitioner made at the time of 
making his application, was not sufficient 
oven to cover the consideration money for 
the second sale deed of the 29th Decem- 
ber, 1964. The grievance of respondent 
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No. 2 is that by making a single application 
for reconveyance of both the sale deeds of 
the 29th December, 1964, the petitioner has 
sought to shift a portion of the encumbrance 
under the Zerpeshri bond of the .3rd June,} - 
1958, upon Plot Nos. 976 and 770, both of 

which are free from such.encumbrance. In 


-my opinion, there is considerable force in 


this contention of learned counsel for res- 
pondent No. 2. 

Il. Fealising the difficulty in the 
way of the petitioner, Mr, Kailash Roy sug- 
gested that the whole of Rs. 430/- should be 
treated as a valid deposit for the purpose of 
obtaining a reconveyance of the land cover- 
ed by only the Second sale deed of Rupees 
300/-. He contended that the smaller claim 
which the petitioner is thus making cannot 
fail merely because his larger claim cannot 
succeed under the law. Since, however, the 
matter was not canvassed before the Re- 
venue authorities on this footing, it is im- 
possible for this Court dealing with a writ 
application to treat the entire deposit as 
valid for the- purpose of the sale deed of 
Rs. 300/-, particularly in view of the fact 
that out of the sum of Rs. 430/-, a sum of 
Rs. 250/- was earmarked as being a deposit 
towards the purchase money. It is im- 
possible to proceed upon an entirely new 

asis by treating the deposit as consisting 

of Rs. 800/- towards the purchase money 
under the second sale deed of the 
29th December, 1964, and the balance as 
constituting a deposit in excess of ten per 
cent. thereof, as contemplated by the -pro- 
viso to Clause (i), A totally new case of 
this kind cannot be permitted to be raised 
for the first time in a writ application. 

12. For the foregoing reasons, I 
have come to the conclusion that the peti- 
tioner is not entitled to any relief. The ap- 
plication fails and is, .accordingly, dismissed 
with costs payable to respondent No. 2. 
Hearing fee Rs. 100/-. 

SARWAR ALI, J.:— 13. I agree. 

Application dismissed. 


rr 


AIR 1971 PATNA 430 (V 58 C 98) 
U. N. SINHA C., J. AND K. B. N. SINGH 
J 


Ramchhari Singh, Petitioner v. Lakhan 
Singh and others, Opposite Parties. 

Civil Writ Jur. Case No, 389 of 1968, 
D/- 15-1-1971. 

Tenancy Laws — Bihar Land Reforms 
(Fixation of Ceiling Arsa and Acquisition of 
Surplus Land) Act (12 of 1962), S. 16 (3) — 
Where in the application under Section 16 
(3) the petitioner had repeatedly stated that 
he was a raiyat holding a plot adjoining the 
plot sought to be pre-empted but in the 
schedule it was stated that his plot was ` 
partly for agricultural purpose and partly for 
homestead, the contention that ke was not 
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raiyat could not be acceded to when rais- 

d for the first time . in writ proceeding. 

X-Ref.— Constitution of India, Art. 226). 

; : (Para 1) 

J. K. Prasad and -Rajendra Kishore Pd., 

for Petitioner; Mangal Pd. Misra and R. P. 
Katriar, for Opposite Parties. 


ORDER:— The petitioner has filed 
this application under Articles 226 and 227 
~9f the Constitution of India, praying that an 
porder passed by the Additional Member, 
Board of Revenue, incorporated in An- 
nexure 11 may be quashed. . What has 
happened in this case is that an application 
Bfiled by opposite party No. 1 for pre-empt- 
ing certain lands under the Bihar Land Re- 
forms (Fixation of Ceiling Area and Acqui- 
-sition of Surplus:Land) Act 1961, has suc- 
ceeded. The petitioner had purchased plot 
No. 775 in Khata No. 181, having an area 
sof 8 Kathas 9 Dhurs in 1965 and an appli- 
ation for pre-emption had been filed on 
ie 19th February 1966 which has succeed- 
med. 


The only question which has been rais- 
ed by the learned counsel for the petitioner 
Ris that under Section 16 (8) of the Act, only 
a raiyat of an adjoining land can apply for 
pre-emption and opposite party No. 1 was 
not a raiyat of the adjoining land, namely 
plot No. 776. For this argument, our atten- 
tion has been drawn to Annexure I, which 
was the application for pre-emption. Refer- 
ence has been made to the last portion of 
Schedule II of that application where the 
following sentence occrus: 


“The plot of the land namely plot 

No. 776 held by the applicant is partly for 
agricultural purpose and partly for bome- 
stead.” 
According to the learned counsel for the 
petitioner, this assertion made by opposite 
party No. 1 shows that he was not a raiyat 
“of plot No. 776. But, this argument is of 
no avail on a perusal of Annexure 1 as a 
whole. In Paragraph 3 it was stated that 
the applicant was a raiyat holding land and 
he had repeated in that paragraph that he 
was a raiyat having land adjoining the land 
specified in Schedule I, mramely, plot 
No. 776 

In such circumstances, it is difficult to 
accede to the contention raised by the learn- 
ed counsel for the petitioner that opposite 
party No. 1 was not a raiyat of the adjoin- 
ing land. Moreover, it does not appear that 
this contention had been raised before the 
Board of Revenue and as a matter of fact 
the learned counsel for the petitioner could 
hardly show that this point has been taken 
in this Court also in such a specific manner. 
In such circumstances, this application can- 
not succeed, It is. demised but without 
costs. 





Petition dismissed. 


ee 


Ramnaresh Singh v. Ramlal Rai 


' filed by some of the defen 


(Pr. 1)-[Pr. 1] Pat. 431 


AIR 1971 PATNA 431 (V 58 C 99) 
U. N. SINHA, C. J. AND K. B. N. SINGH, 


‘Ramnaresh Singh and 
lants v. Ramlal Rai and 
dents. 


Letters Patent Appeal No. 25 of 1967, 
D/- 5-1-1971, from Judgment of Ramratna 
Singh J., D/- 1-5-1967. 


Civil P. C. (1908), O. 22, R. 4 — 
When one of several defendants dies during 
the pendency of appeal against the dismis- 
sal of a suit for declaration and possession, 
the lower appellate Court should not pass a 
decree without substituting on record the 
legal representatives of the deceased defen- 
dant, as it may bring into existence contra- 
dictory and inconsistent decrees. (X-Ref: 
O. 22, R. 11); AIR 1952 Pat 267, Foll. 

(Para 1) 
If the suit is decreed by the lower ap- 


others, Appel- 
others, Respon- 


pellate Court and the second appeal in 
High Court is also dismissed, the only 
‘course open in Letters Patent appeal. on 


application to bring legal representatives on 
record, is to remit the case to the Jowsr ap- 
pellate Court, (Para 1) 


Cases Referred: Chronological Paras 
(1952) AIR 1952 Pat 267 (V 39) = 

ILR 30 Pat 892, Ram Saran Ahir 

v. Prithvi Nath Singh 


Kailash Roy and Kamla Pd. Roy, for 
Appellants; Lalnarain Sinha, J. C. Sinha, 
Prem Shankar Sahay, Parmanand Sharan 
Sinha and S. K. Sharan for, Respondents. 


JUDGMENT:— This apes has been 

ants in the cir- 
cumstances mentioned below. The plaintiffs 
had filed Title suit No. 55 of 1960 and by 
judgment and decree dated . the 24th Sep- 
tember 1962, the suit was dismissed. There- 
after the plaintiffs had filed an appeal in 
the Court of appeal below which was num- 
bered as Title Appeal No. 255/96 of the 
year 1962/63. This appeal was allowed by 
judgment and decree passed on the 15th 
December 1964. It appears tkat in the 
meantime defendant No. 3 of the suit 
had died on 24th September 1964. <fter 
the suit was decreed by the Court of appeal 
below, a second appeal was filed in this 
Court, numbered as Second Appeal No. 91 
of 1965, by the present appellants. In that 
appen an application had been filed statin 
that defendant No. 8 had died as state 
above and praying that the heir of the de- 
ceased (Ram Kailash Singh) may be brought 
on the record. As it happens, without a 
consideration of this matter the second ap- 
peal was dismissed in limine on Ist May 
1967, under the provisions of Order 4], 
Rule 11 of the Code of Civil Procedure by 
a learned single Judge of this Court. There- 
after the appellants filed an application 
under Clause 10 of the Letters Patent of 
this Court mentioning about the death of 
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defendant No. 3’ and.the matter’ was consi-_ 
dered by the learned: single. Judge on the 


28th September 1967, and leave to appeal 
. under the Letters Patént was parted: The 
order of the learned single Judge mentioned 
that by oversight the question of the death of 
defendant .No, 3- during the pendéncy of 
_. the appeal in the Court below had not been 
argued: In such circumstances, the sopoal 
has: come ‘before this Bench and the plain- 
tiffs have filed an. aepucetion _ praying that 
the heirs of deceased, Ram Kailash Singh, 
may be brought on record after condonation 
of delay. ‘This application was filed under 
`- the provisions of Order 41, Rule 4 of the 
_Code of Civil Procedure and ‘Section 5 of 
the Limitation Act'on the 12th Novem- 
‘ber 1968. The only question that arises in 
this case is the effect of the death of defen- 
dant No. 8 during the. pendency of the ap- 
peal in the Court of appeal below. 
are satisfied- on the decision of this Court, 
in the case of Ram Saran Ahir v. Prithvi 
Nath Singh reported in AIR 1952 Pat 267, 
‘that the case should now be remanded to 
the Court of: appeal below for disposal ac- 
cording to law. The plaintiffs’ suit having 
been dismissed by the trial Court, the court 
of appeal below could not have decreed the 
suit after the death of defendant No. 8, 


‘END 


£ Ramnaresh Singh v. ‘Ramlal Raï- 
‘without ‘substituting on the record- the =f 


¿ed by the trial Court. | In 
_ stances, following ‘the decision of this Cout 


We~ 


$ 
i 


ALH 


and: legal represéntatives of the decease 

defendant.-’ The: suit..was for a declaration 
and confirmation of possession and in the 
alternative for recovery’ of” „possession of 
certain lands and contradictory déċreęş have 
come into existence by the Court of ‘appeal 
below decreeing the suit in ‘the absence’‘of: 


‘the heirs and legal representatives of defen: 


dant No. 3, when the suit had been dismiss’, 


such ‘circum 


mentioned above, the only course to be fot 
lowed now is:to set aside the order passed 
by the learned single Judge of this Court 
on the Ist May 1967, ` dismissing Second 
se ppeel No, 91 of 1965 and to set aside the 
judgment and decree passed by the Court 
of appeal below on the ‘15th December q 
1964. The records of the case should“ bé 
remitted to the Court of appeal below, along’ 


‘with the application for substitution filed. by 


the plaintiffs in the letters patent appeal! 
mentioned above, for consideration by the 
Court of appeal below and thereafter’ fot 
disposal of the appeal in accordance with 
law. In the circumstances of the case; 
parties are directed to bear their own costs:{~ 

Order accordingly. 


peter 


’ 


